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Air Corporation (Amendment) Act, 1971 (40 of | 
1871) — S. 1 (2) —A ted date under — 1-2- 

` 1972 appointed as the date on which the pro- 
visions of said Act, except clause (ili) of S. 4 
which has already come into force w. e.f. 
19-5-1971, shall come into force. . [S. O. 73 (E), 

` D/- 29-1-1972] — Gaz. of India, 29-1-1972; Pt. 
II-S, 8 (li), Ext., p.197. ’ ‘ i 


Aligarh Muslim University (Amendment) Act, 
1972 (84 of 1972) — S. 1 (2) — Appointed date 
under — 17-6-1972 appotuted as the “date on 
which said Act shall come into force. [S; O; 
1688, D/- 17-6.1972] — Gaz. of India, 8-7-1972, 
Pt. II-S. 3 (ii), p. 2640, Mey : 


Architects Act, 1972 (20 of 1972), S. 1 (8)—~ 
Appointed date—1-9-1972 appointed as the date 
on which said Act shall come into force. 
G. S, R. 400 (E) D/- 1-9-1972] — Gaz. of India, 
-9-1972, Pt, H-S. 3 (i), Ext, pe 1077. - -> 


Commissions of Inquiry (Amendment) Act, 1971 
(79 of 1971) — S. 15 — Appointed date under — 
15.2.1972 appointed as the date on which the 
Commissions of ingaty Act, 1952 (60 of 1952) 
as amended said Amending Act, shall come 
into force in cts of- Kohima and Mokok- 
chung in State of Na d. [G. S, R. 74 (E), 
D/-14-2-1972]—Gaz. of India, 14-2-1972, Pt. II. 
S. 3 (i), Ext., p. 227. 


Commissions of Inquiry (Amendment) Act, 1971 
79 of 1971) — S. 15 — Appointed date under — 

' 8-3-1972 appointed as the date on which the 
Commissions of oy Act,’ 1952 (60 of-1952) 
as amended by said amending Act shall come 
into force in State of Jammu and Kashmir. 
[G. S, R. 94 (E), D/- 4-3-1972] — Gaz. of India, 
4.3.1972, Pt. II-S. 3 (i), Ext., p. 288, 5 


Constitution’ (Twenty-seventh Amendment) Act, 
1871—S. 1 (2) — Appointed date — 15-2-1972 ap. 

` pointed as the date on which provisions of said 
Act (other than sections 1 and 3 which have 
already come into force) shall come into force. 
G. S. R. 76 (E), D|- 14-2-1972] — Gaz, of India 
4-2. 1972, Pt, II-S. 3 (i), Ext., p. 223. _ ` 


Constitution (Twenty-eighth Amendment) Act, 
1972 — S. 1 (2) — Appointed date — 29-8-1972 
appointed as the date on which the said Act 
shall come into force -—-Gaz. of [ndia, 29-8-1972, 
Pt. II-S. 3 (i), Ext., p. 1029. ` 


Delhi Sikh Gurudwara Act, 1971 (82 of 1971), 
S. 1(8).— Appointed date under — 7-4-1972 `a 
pointed as the date on which said Act shall 
come into force — [G. S. R. 241 ), Dj- 7.4. 
1972] — Gaz. of India, 7-4-1972, Pt. II-S. 8 (i), 
Ert., p. 233. - 


Employees! State Insurance Aot 1948 (34 of 
1948, S; 3—Appointed date under—The date of 
publication of this Notification in the official 
gazette, i.e. 20-11-1971 appointed as the date. 

on which provisions of Chapters I, II, 1II, VII 
and sections 44 and 45 of . TV of said 





Act shall come into force in the State of Jammu 
and Kashmir. [S. O. 5168, D/- 26-10-1971] — 

„Gaz. of India 20-11-1971, Pt. US. 8 (i) 
p 


Finance (No. 2) Act, 1971 (32 of 1971), S. 43 ( 

' = Appointed date under—15-10.197 Ll appointe 

` as the date on which provisions of Ch. VII of 
said Act shall come into force. [G, S. R. 1452, 
D/- 1-10-1971] — Gaz. of India, 1-10-1971, 
Pt. II-S, 8 (i), Ext., p. 927, i 


Former Secretary of State Service Officers (Condi. 
tion of Service) Act, 1972 (59 of 1872)—S. 1 (2). 
— Appolated date under — 1-10-1972 appoint 
as the date on which the said Act shall come 
into force. (G.S.R, 420 (E), D}- 28-9-1972]—Gaz. 
of India, 28-9-1972, Pt. II-S. 3 (i), Ext„ p. 1159. 


Government of Union Territories Act, 1963 (20 of 


1968)—S. 1 (2) — Appointed date under — 17-2. | 

1972 appointed as the date on which sections 1, 

2, 3, 4, 14, 88, 48A, 56 of said Act shall come 

into force in the Union Territory of Mizoram. 

[G S. R. 81 (E), D/- 18-2-1972) — Gaz. of India, 
8-2-1972, Pt: I1.S. 3 (i), Ext., p. 241. 


Government of Union Territories Act, 1963 (20 of 
1983) — S. 1 (2) — Appointed date under—29.4. 
1972 appointed as-the date on which S. 54 of 
said Act shall come into force ia Union Terri- 
tories of Mizoram. [G. S. R. 264 (E), D/- 28-4. 


1972] — Gaz. of India, 28-4-1972, Pt. II-S. 8 (1), 


Government of Union Territories Act, 1963 (20 of 


1963) — S.‘1 (2) — Appointed date under — 3-5. 
1972 appointed as the date on which all the 
rovisions of said Act. other than those which 
ve already come into force in Union Territory 

of Mizoram, shall, so far as they are applicable, 
come into force in that union territory. {G. 8. Ra 
269 (E), D/- 30-4-1972] —Gaz. of India, 1-5-1972, 

. Pt. II-S. 8 (i), Ext., p. 695, . 


Government of Union Territories (Amendm 


ent 
Act, 1971 (83 of 1971) — S. 1 (2) — Ap ra 
date under — 16-2-1972 appointed as the date on 
which the ons of said Act shall come into 
force. [G. S. R. 75(E), D/- 15-2-1972] — Gaz.. 
of India, 15-2-1972, Pt. H-S. 3 (i), Ext., p. 229. 


High Court Judges (Conditions of Service) Amend. 


ment Act, 1971 (78 of 1971)—S. 1(2)— Appoint» 
date under—15-1-1972 sppolnte as the date 

on which said Act shall come into force, 

(eo: R. 104, D/- 10-1-1972] — Gaz. of India, 
-1972, Pt, II-S. 3 (i), p. 358, 


Indian Medicine Central Council Act, 1970 (48 of 


1970, S. 1(8) Appointed date under—15-8.1971 
appointed as the date on which provisions of 
sections (1) 2, 18, 32, 33, 34, 85 and 86 shall 
- come into force in whole of India and D 3, 5, 
6, 7, 8, 9, 10, 11, 12 and 14, 15, 16 of said Act 
shall come into force in all States except the . 
State of Nagaland and the Union Territory of 
Delhi— Gaz. of India, 11-8-1971, Pt. II-S. 8 (ii), 
Ext., p. 2571. _ aot A 


ii 


Iadustrial Disputes (Amendment) Act, 1971 (45 of 
1971) — S. 1 (2)— Appointed date under — 
15.12.1971 appointed as the date on which said 
Aet shall come into force. [S. O. 5500 dtd. 
14.12.1971]—Gaz. of India;-14-12-1971, Pt. II- 
S. 8 (ii), Ext. P. 3379. , 


Iaternational Airports Authority Act, 197 1.(43 of 
1971).— S. 1 (2) — Appointed date under — 
` 1-2-1972 appointed as the date on which said“ 
Act shall come into force. [S. O. 87 (E) dtd. 
1-2-1972] — Gaz. of India; 1-2-1972, Pt. II- 

8.3 (il), Ext. P. 225, ` i 


Marine Products Export Development Authority 
Act, 1972 (13 of 1972), S. 1 (3) —Appointed date 
under — 12-7-1972 appointed as the date on 
which the provisions of said Act other than 
sections 11 to 18 (both inclusive) shall come into 
roe OT of India; 12-7-1972, Pt. II-S. 8 (i), 

Brt. r., 


Maternity Benefit Act, 1961 (58 of 1981) — S. 1 (3 
(b)—Appointed dafe under —1-1-1972 sopoint 
as the date on which the said Act shall come 
into force in the Union Territory of Delhi. 
{Notifn. No. -42-Genl./1961, dt., 24.11-1971]— 
Delhi Gaz., 9-12-1971, Pt. IV, P. 917. 


Medical Termination of Pregnancy Act, 1971 (34 
of 1971) — S. 1 (3) — Appointed date under — 
1.4-1972 appointed as the date on which said 
Act -shall come into force. [G.8. R. 285 dt. 
19-2.1972]—Gaz. of India: 11-3-1972, Pt. II- 
S. 3 (i), P. 708. 


North-Eastern Council Act, 1971 (84 of 1971), 
S. 1 (2)— Appointed date under — 1-8-1972 
appointed as the date on which the provisions of 
said Act shall come into force — Gaz. of India; 
25-7-1972, Pt. II-S. 3 (i), Ext. P. O41. 


Notaries Act, 1952 (53 of 1932) — Provisions of the 

said Act brought in force in Union Territory of 

- Pondicherry on 15-3-1972 by virtue of S. 3 (2) of 

the Pondicherry (Extension of Laws) Act, 1968 

g a 1968) — Pondi. Gaz. 15-3-1972, Ext., 
o. 26, 


Patents Act, 1970 (89 of 1970) — S, 1 (3)— A 
pointed date under —20-4.1972 ap ted as tha 
te on which the said Act, er than sub- 
section (2) of Sec. 12, sub-section (2) of Sec, 18, 
Sections 28, 68, 125 to 1327 shall comeinto force, 
[S. O. 300 (E) Dated 20-4-1972]— Gaz. of India: 
20-4-1972, Pt. II.S. 3 (ii), Ext., P. 785. 


Payment of Gratuity Act, 1972 (89 of 1972), S. 1(4) 
appointed date under — 18-9-1972 appointed 
as the date on which the said Act shall come 

-into force. [S. O. 601 (E) D/- 18-9-19721— Gaz, 

of India; 16-9-1972; Pt. II-S. 3 (il), Ext. P. 1641. 


‘Commencement of an Act of Parliament 


Prevention of Food Adulteration (Amendment) Aet, 
1971 (41 of 1971) — S. 1 (2)— Appointed date 
under — 26-1-1972 appointed as the date om- 
which said Act shall come into force. |G.S.R. 
70 dtd, 18-12-1971] — Gaz. of India; 1-1-1072, 
Pt, IL-5. 3 (i), P. 260. 


Probation of Offenders Act, 1958 (20 of 1958), 
S, 1 (3) — Appointed date under — 15-8-1978: 
appointed as the date on which said Act shall 
come into force in (1) Buldhana District, (2) 
Bhandara District, (8) Chandrapur District — 
Maha. Govt. Gaz., 24.8.1972, Pt. IVA, P. 575. 


Registration of Births and Deaths Act, 1969 (18 of 
1960) — S. 1 (3) — Appointed date ‘under — 
1-4-1972 appointed as the date on which said 
Act shall eome into force in whole of the State 
of Tripura. [G.S.R, 202 (E) D/- 17-3-1972]— 
Ser ka India; 20-3-1972, Pt. II-S. 3 (i), Ext. 


Registration of Births and Deaths Act, 1989 (18 of 
1960) — {S. 1 (3) — Appointed date under — 
1-7-1972 appointed as the date on which the 
said Act shall come into force in whole of the 
Union Territory of Arunachal Pradesh. [G.S.R. 
552 D/- 11-4-1972] — Gaz. of India; . 6-5-1972, 
Pt. II- S. 3 (i), P. 1294, | ; 


Berlirauen of Births and Deaths Act, 1969 (18 of 

969) — S. 1 (8) — Appointed date under— 
1.11.1971 appointed as the date on- which said 
Act shall come into force in the autonomous 
State of Meghalaya (except that portion of the’ 
Municipality of Shillong included in autonomous 
State in which it has ey come into force) in 
the State of Assam. [G.S.R. 1547 dt. 12-10-1971] 


- Gaz, of India; 16-10-1971, Pt. II-S. 8 (i), Ext, 


. le 


Supreme Court Judges (Conditions of Service) 
Amendment Act, 1971 (77 of 1971) — S. 1 (2)— 
15-1-1972 appointed as the date on which said 
Act shall come into force. (G.S.R. 105 dtd. 
10-1-1972} — Gaz. of India; 15-1-1972, Pt. II- 
S. 3 (i), P. 353. r 


Union Territories Taxation (Amendment) Act, 
1971 (73 of 1971) — S. 1 (3) — Appointed date 
under—l-l-1972 appointed as the date on which 
said Act shall come into force. [G.S.R. 196 
dtd. 27-12-1971]— Gaz. of India; 27-12.1971, 
Pt. II-S.'8 (i), Ext. P. 1419. 


University Grants Commission (Amendment) Act, 
1972 (83 of 1972), S. 1 (2) Appointed date 
under — 17-6-1972 appointed as the date on 
which said Act shall come into force. [S.O. 
1682 Dated 17-8.1972]— Gaz. of India; 8-7-1972, 
Pt. II-S. 8 (ii), P. 2640, = 





THE 


All India Reporter 


1972 
Acts of the Indian Parliament + 


mpap 
ACTS OF 1971 — 


THE APPROPRIATION 
(No. 4) ACT, 1971 
{ACT No. 60 of 1971) 

(18th December, 1971) 

An Act to authorise payment appro- 

priation of certain further sums from and 

out of the Consolidated Fund of India 

for the services of the. financial year 
1971-72. 

- Text of the Act not printed, 


THE PUNJAB APPROPRIATION 
(No, 2) ACT, 1971 
(ACT No, oe of 1971) 

8th December, 1971) 
An Act to suisse payment and ap- 
propriation of certain further sums frum 
and out of the Consolidated Fund of the 
State of Punjab for the services of tha 

financial year 1971-72, 

Text of the Act not Printed, 


Whe Companies (Surcharge on 
Income-tax) Act 62 of 1971 


See 1971 Acts Section P, iis 


iha Jayanti Shipping Com- 
y (Acquisition of Shares} 
-Act 63 of 1971 l 
See a Acts Section P, 116 
The Coking Coal Mines (Em- 
ergency Provisions) Act, 
of 1971 
The Asian Refractories Limited 
(Acquisition of Undertaking), 
Act, 65 of 1971 i 
i See 1971 Acts Section P 134 
The Essential Commodities 
(Amendment). Act, 66 of 1971 
See 1971 Acts Section P. 135 
The Indian Tariff (Amendment) 
Act, 67 of 1971 
See 1971 Acts Section P, 136 
The U. P. Cantonments (Con- 
trol of Rent and Eviction). 
(Repeal) Act, 68 of 1971 . 


See 1971 Acts Section P, 137- 


Mhe Prevention of Insults to 
National Honour Act, 69 of . 
1971 See 1971 Acts Section P. 137 
m Be 
+The Acts are not published in four 
ment of India and the Government is not 
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See 1971 Acts Section P 120 
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2 [Act 70] 
THE CONTEMPT OF COURTS 
- ACT, 1971 
(ACT No. 70 of 1971)* 
- (24th December 1971) 


An Act to define and limit the powers 
of certain courts- in punishing contempts 
of courts and to regulate their procedure 
in relation thereto. 


BE it enacted by Parliament in the’ 


Twenty-second Year of the Republic of 
India as follows:— 


1. Short title and atant (1) This 
Act may be called THE CONTEMPT OF 
COURTS ACT, 1971 

(2) It extends to the whole of India: 

Provided that it nat not apply to 
the State of Jammu and Kashmir except 
to the extent to which the provisions of 
this Act relate to contempt of the 
Supreme Court, 


2. Definitions.— In this Act, unless 
the context otherwise requires,— 

(a) “contempt of court” means civil 
contempt: or criminal contempt; 

(b) “civil contempt” means wilful 
disobedience to any. judgment, decree, 
direction, order, writ or other process of 
a court or wilful breach of an undertak- 
ing given to a court; 


c) “criminal contempt” means the 
publication (whether by words. spoken or 
written, or by signs, or by visible repre- 
sentations, or otherwise) of any matter or 
the doing of any other act whatsoever 


(i) seandalises or tends to scandalise, 
or lowers or tends to lower the authority 
of, any court: or 


(ii) prejudices, or interferes or tends 
to interfere with, the due course of any 
Judicial proceeding; or 

(iii) interferes or tends to interfere 
with, or obstructs or tends to obstruct, 
the administration of justice in any other 
manner; 


(d) “High Court” means the High 
Court for a State or a Union territory, 
and includes the court of the Judicial 
Commissioner in any Union territory. 


3. Innocent publication and distribu- 
tion of matter not contempt.— (1) A per- 
son shall not be guilty of contempt of 
court on the ground that he has published 
(whether by words spoken or written or 
by signs or by visible representations or 
otherwise) any matter which interferes or 
tends to interfere with: or obstructs or 
tends to obstruct the course of justice in 
connection with any civil or criminal pro- 
ceeding pending at the time of publica- 


*Received the assent of the President 
on 24-12-1971. Act Published in Gaz, of 
India; 24-12-1971, Pt. II-S. 1; Ext, P, 77L 
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tion, if at that time he had no reasonable 
grounds for believing that the proceeding 
was pen ; 

(2) Notwithstanding anything to the 
contrary contained in this Act or any. 
other law for the time being in force, 
the publication of any such matter as is 
mentioned in sub-section (1) in counec= 
tion with any civil or ctiminal proceeding 
which is not pending at the time of publi~ 
cation shall not be deemed to constitute 
contempt of court. 

(3) A person shall not be guilty of 
contempt of court on the ground that he | 
has distributed a publication containing 
any such matter as is mentioned in sub- 
section (1), if at the time of distribution 
he had no reasonable grounds for believ« 
ing that it contained or was likely ta 
contain any such matter as aforesaid: 

Provided that thig sub-section shall 
not apply in respect of the distribution 
Q; — 

i) any publication which is a book 
or paper printed or published otherwise 
than in conformity with the rules con- 
tained in section 3 of the Press and Re- 
istration of Books Act, 1867; 

(ii) any publication which is a news- 
paper published otherwise than in con= 
formity with the rules contained in secs 
tion 5 of the said Act. ; 

Explanation.— For the purposes of 
this section, a judicial proceeding— 

(a) is said to be pending— ` 

(A)‘in the case of a civil proceeding, 
when it is instituted by the filing of a 
plaint or otherwise, 


(B) Ee a ee RA ER 
ing under the Code of Criminal Pro« 
cedure, 1898, or any other law— 

(i) where it relates to the commis- 
sion of an offence, when the charge-sheet 
or challan ig filed, or when the court 
issues summons or warrant, as the case 
may be, against the accused, and 

(ii) in any other case, when the court 
takes cognizance of the matter to which 
the proceeding relates, and ` 

in the case of a civil or criminal pro- 
ceeding, shall be deemed to continue to 
be pending until it is heard and finally 
decided, that is to say, in a case. where 
an appeal or revision is competent, until 
the appeal or revision is heard and finally 
decided or, where no appeal.or revision . 
is preferred, until the period of limitation 
prescribed for such appeal or revision has 


- expired; 


(b) which has been heard and finally 
decided shall not be deemed to be pend- 
ing merely by reason of the fact that 


proceedin, for the execution of. the 
decree, or or sentence passed therein 
are pending, 


ae Fair and accirate report of judi- 
cial proceeding not contempt.— Subjec# 


srr] 
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fo the provisions contained in section 7, 
a person shall not be guilty of contempt 
of court for publishing a fair and accurate 
report of a judicial proceeding or any. 
stage thereof, 


5. Fair criticism of judicial act not 
contempt.— A person shall not be guilty 
of contempt of court for publishing any 
fair comment on the merits of any case 
which has been heard and finally decided. 

6. Complaint against presiding offi- 
cers of subordinate courts when not con- 
tempt.— A person shall not be. guilty of 
contempt of court in respect of any state~ 
ment made by him in good faith con~ 
cerning the presiding officer of any sub= 
ordinate court to— f 

(a) any other subordinate court, on 

(b) the High Court, 

to which it is subordinate, : 

Explanation.— In this section, “sub= 
ordinate court” means any court subor- 
dinate to a High Court, 

7. Publication of information relat- 
Ing to proceedings in chambers or in 
camera not contempt except in certain 
ecases.— (1) Notwithstanding anything 
contained in this Act a person shall not 
be guilty of contempt of court for publish- 
ing a fair and accurate report of a judi- 
cial proceeding before any court sitting 
in chambers or in camera except in the 
following cases, that is to say,— 

(a) where the publication is contrary 
fo the provisions of any enactment for 
the time being in force; 


(b) where the court, on grounds of 
public policy or in exercise of any power 
vested in it. expressly prohibits the publi- 
cation of all information relating to the 
proceeding or of information of the des- 
cription which is published: 

(c) where the court sits in chambers 
or in camera for reasons connected with 
public order or the security of the State, 
the publication of information relating to 
those proceedings; 

(d) where the information relates to 
a secret process, discovery or invention 
which is an issue In the proceedings, 


(2) Without prejudice to the provi- 
sions contained in sub-section (1). a per- 
“gon- shall not be guilty of contempt of 
court for publishing the text or a fair 
and accurate summary of the whole, or 
any part, of an order made by a court 
sitting in chambers or in camera, unless 
the court has expressly prohibited the 
publication thereof on grounds of public 
policy, or for reasons connected with 
public order or the security of the State, 
or on the ground that it contains informa- 
tion relating to a secret proca% discovery 
or invention, or in exercise of any power 
vested in it. 

8. Other defences not affected 

Nothing contained in this Act shall ba 
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construed as implying that any other 
defence which would have been a valid 
defence in any proceedings for contempt 
of court has ceased to be available mere- 
ly by reason of the provisions of this Act, 

9.. Act not to imply enlargement of 
scope of contempt.— Nothing contained 
in this Act shall be construed as imply- 
ing that any disobedience, breach, publi- 
cation or other act is punishable as con- 
tempt of court which would not be so 
punishable apart from this Act. 

10. Power of High Court to punish 
contempts of sub-ordinate courts.— Every 
High Court shall have and exercise the 
same jurisdiction, powers and authority, 
in. accordance with the same procedure 
and practice, in respect of contempts of 
courts subordinate to it as it has and ex- 
ercises in respect of contempts of itself: 


Provided that no High Court shall 
fake cognizance of a contempt alleged to 
have been committed in respect of a court 
subordinate to it where such contempt is 
an offence punishable under the Indian 
Penal Code. 

11. Power of High Court to try 
offences committed or offenders found 
outside jurisdiction— A High Court shall 
have jurisdiction to inquire into or try a 
contempt of itself or of any court sub- 
ordinate to it, whether the contempt is 
alleged to have been committed within 
or outside the local limits of its Jurisdic- 
tion. and whether the person alleged to 
be guilty of contempt is within or outside 
such limits. 

12: Punishment for contempt of 
court.— (1) Save as otherwise expressly 
provided in this Act or in any other law, 
a contempt of court may be punished 
with simple imprisonment for a term 
which may extend to six months, or with 
fine which may extend to two thousand 
rupees, or with both: 


Provided that the accused may be 
discharged or the’ punishment awarded 
may be remitted on apology being made 
to the satisfaction of the court. 

Explanation— An apology shall not 
be rejected merely on the ground that it 
is qualified or conditional if the accused 
makes it bona fide, 

(2) Notwithstanding anything con- 
fained in any law for the time being in 
force, no court shall impose a sentence in 
excess of that specified in sub-section (1) 
for any contempt either in respect of it- 
self or of a court subordinate to it, 

(3) Notwithstanding anything con- 
tained in this section, where a person is 
found guilty of a civil contempt, the 
court, if it considers that a fine will not 
meet the ends of justice and that a sen- 
tence of imprisonment is necessary shall. 
instead of sentencing him to simple im- 
prisonment, direct that he be detained in 
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a civil prison for such period not exceed- 
ing six months as it may think fit. 

(4) Where the person found guilty of 
contempt of court in respect of any under~ 
taking given to a court is a company, 
every person who, at the time the con- 
tempt was committed, was in charge of, 
and was responsible to, the company for 
the conduct of the business of the com- 
pany. as well as the company. shall be 
deemed to be guilty of the contempt and 
the punishment may be enforced with the 
leave of the court, by the detention in 
civil prison of each such person: 

Provided that nothing contained. in 
this sub-section shall render any such 
person liable to such punishment if he 
proves that the contempt was committed 
without his knowledge or that he exercis- 
ed all due diligence to prevent its com-< 
mission, 

(5) Notwithstanding anything con-< 
tained in sub-section (4), where the con= 
tempt of court referred to therein has 
been committed by a company and 
it is proved that the contempt has 
been committed with the consent or con= 
nivance of, or is attributable to any; 
neglect on the part of any director, mana~ 
ger, secretary or other officer of the com~ 
pany, such director, manager, secretary, 
or other officer shall also be deemed to 
be guilty of the contempt and the punish- 
ment may be enforced, with the leave of 
the court, by the detention in civil prison 


of such director, manager, secretary og 
other officer, 


Explanation for the purpose of 
sub-sections (4) and (5),— 

(a) “company” means any body cor 
porate and includes a firm or other as 
sociation of individuals: and 

(b) “director”, 
means a partner in the 

13. Contempts not pin ae in cer- 
tain cases.— Notwithstan 
contained in any law for the time being 
in force, no court shall impose a sentence 
under this Act for a contempt of court 
unless it is satisfied that the contempt is 
of such a nature that it substantially 


interferes, or tendg substantially to inter- _ 


fere with the due course of justice. 


14. Procedure where contempt is in 
the face of the Supreme Court or a High 
Court.— (1) When it is alleged. or appears 
to the Supreme Court or the High Court 
upon its own view, that a person has been 
guilty of contempt committed in its pvre~ 
sence or hearing, the Court may cause 
such person to be detained in custody, 
and, at any time before the rising of the 
Court, on the same day, or as early as 
possible thereafter, shall— 

(a) cause him to be informed in writ- 
ing of the contempt with which he is 
charged; 
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in relation to a firm, ' 
firm, 


ALEO 


(b) afford him an opportunity tfo 


make his defence to the charge; 


(c) after taking such evidence ag may, 

necessary or as may be offered by. 
such person and after hearing him, pro- 
ceed, either forthwith or after adjourn- 
ment, to determine the matter of the 
charge; - and 

(d) make such order for the punish- 
pan or discharge of such person as may, 

ust 


just. . ; 

(2) Nothwithstanding anything con- 
tained in sub-section (1), where a person 
charged with contempt under that sub. 
section applies, whether orally or in writ- 
ing, to have the charge against him tried 
by some Judge other than the Judge or 
Judges in whose presence or hearing the 
offence is alleged to have been committed, 
and the Court is of opinion that it is 
practicable to do so and that in the in- 
terests of proper administration. of justice 
the application should be allowed, it shall 
cause the matter to be placed, togetner 
with a statement of the facts of the case, 
before the Chief Justice for such direc- 
tions as he may think fit to issue ag resa 
pects the trial thereof. 

(3) Notwithstanding anything con< 
fained in any other law, in any trial of 
a person: ged with contempt under 
sub-section (1) which is held, in pursu- 
ance of a direction given under sub-sec~ 
tion (2), by a Judge other than the Judge 
or Judges in whose presence or hearing 
the offence is alleged to have been com- 
mitted, it shall not be necessary for the 
Judge or Judges in whose presence or 
hearing the offence is alleged to have been 
committed to appear as a witness and the 
statement placed before the Chief Justice 
under sub-section (2) shall be treated as 
evidence in the case, 

(4) Pending the determination of the 
charge, the Court may direct that a per- 
son charged with contempt under this sec- 
tion shall be detained in such custody as 
it may specify: 

Provided that he shall be released on 
bail, if a bond for such sum of money as 
the Court thinks sufficient is executed 
with or without sureties conditioned that 
the person charged shall attend at the 


“time and place mentioned in the bond 


and shall continue to so. attend inti ~ 
otherwise directed by the Court: 

Provided further that the Court may, 
if it thinks fit, instead of taking bail from 
such person, discharge .him on his ex- 
ecuting a bond without sureties for his 
attendance as aforesaid, 


15. Cognizance of criminal contempt 
in other cases.— (1) In the case of a cri- 
minal cont@mpt, other than a contempt 
referred to in section 14, the Supreme 
Court or the High Court may take action 
oe its own motion or on a motion made 

vo à 
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(a) the Advocate-General, or 

(b) any other person, with the con- 
sent in writing of the Advocate-General. 

(2) In the case of any criminal con- 
tempt of a subordinate court, the High 
Court may take action on a reference 
made to it by the subordinate court or on 
a motion made by the Advocate-General 
or in relation to a Union territory, by 
such Law Officer as the Central Govern- 
ment may, by notification in the Official 
Gazette, specify in this behalf, 

(3) Every motion or reference. made 
under this section shall specify the con- 
tempt of which the 
alleged to be guilty. 

Explanation —— In this section, the ex- 
pression “Advocate-General’ means,— 

(a) in relation to the Supreme Court, 
the Attorney-General or the Solicitor- 
General; 

(b) in relation to the High Court, the 
Advocate-General of the State or any of 
the States for which the High Court 
been established; 

(c) in relation to the court of a Judi- 
cial Commissioner, such Law Officer as 
the Central Government may, by notifica- 
foie the Official Gazette, specify in this 


16. Contempt W judge, magistrate 
or other person acting judicially.— 
(1) Subject to the provisions of any law 
for the time being in force, a judge, 
magistrate or other person acting judicial- 
ly shall also be liable for contempt of his 
own court or of any other court in the 
same manner as any other individual is 
liable and the provisions of this Act shall, 
so far as may be, apply accordingly. 

(2) Nothing in this section shall apply 
to any observations or remarks made by 
a judge, magistrate or other person acting 
judicially, regarding a subordinate court 
in an appeal or revision pending before 
such judge, m ate or other person 
against the order or judgment of the sub- 
ordinate court. 


17. Procedure after cognizance.— (1) 
Notice of every proceeding under sec- 
tion 15 shall. be served personally on the 
person charged, unless the Court for 
reasons to be recorded directs otherwise. 

(2) The notice shall be accompani- 


(a) in the case of proceedings com- 
menced on a motion, by a copy of the 
motion as also copies of the affidavits, if 
any, on which such motion is founded; 
and 

(b) in the case of proceedings com- 

menced on a. reference by a subordinate 
court, by a copy of the referance. 

(3) The Court may, if if'Is satisfied 
that a person charged under section 15 is 
likely to abscond or keep out of the way 
to araid service of the notice, order the 
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attachment of his property of such value 
or amount as it may deem reasonable, 

(4) Every attachment under sub-sec- 
tion (3) shall be effected in the manner 
-provided in the Code of Civil Procedure, 
1908, for the attachment of property in 
execution of a decree for payment of 
money, and if, after such attachment, the 
person charged appears and shows to the 
satisfaction of the Court that he did not 
abscond or keep out of the way to avoid 
service of the notice, the Court shall 
order: the release of his property from 
attachment upon such terms as to costs 
or otherwise as it may think fit, 

(5) “Any person charged with con- 
tempt. under section 15 may file an affi- 
davit in support of his defence, and the 
Court may determine the matter of the 
charge either on the affidavits filed or 
after taking such further evidence as may 
be necessary, and pass such order as the 
justice of the case requires, _ 

18. Hearing of cases of criminal con- 
tempt to be by Benches.— (1) Every case 
of criminal contempt: under section 15 
shall be heard and determined by a Bench 
of not less than two Judges, 

(2) Sub-section (1) shall not apply to 
the Court of a Judicial Commissioner. 

19. Appeals.— (1) An appeal shal? 
lie as of right from any order or decision 
of High Court in the exercise of its Juris- 
diction to punish for contempt— 

(a) where the order or decision is that 
of a single judge,-to a Bench of not less 
than two Judges of the Court; 

-- (b) where the order or decision is 
that of a Bench, to the Supreme Court: 

Provided that where the order or 
decision is that of the Court of the Judi- 
cial Commissioner in any Union territory, 
each appeal shall lie to the Supreme 

urt 


(2) Pending any appeal, the appellate 
Court may order that— 

(a) the execution of the punishment 
or order appealed against be suspended; 

(b) if the appellant is in confinement, 
he be released on bail; and 

(c) the appeal be heard notwithstand~ 
fng that the appellant has not purged his 
contempt. 

(3) Where any person aggrieved by 
any order against which an appeal may 
be filed satisfies the High Court that he 
intends to prefer an appeal, the High 


.Court may also exercise all or any of the 


powers conferred by sub-section (2). 
o aa appeal under sub-section (1) 


(a) in the case of an Bt i to a 
Bench of the High Court, wi 
days; 
(b) in the case of an appeal to the 
Supreme Court, within sixty days, 
from the date of the order appealed 
against. : 


6 [Act 71] 


20. Limitation for actions for con- 
tempt.— No court shall initiate any pro- 
ceedings for contempt, either on its own 
motion or otherwise. after the expiry. of 
a period of one year from the date om 
which the contempt is alleged to have 
been committed, 


21. Act not to apply to Nyaya Pan- 
chayats or other village courts.— Nothing 
contained in this Act shall apply in rela- 


tion to contempt of Nyaya Panchayats or- 


other village courts, by whatever name 
known, for the administration of justice, 
established under any law. 


22. Act to be in addition to, and not 
in derogation of, other laws relating to 
contempt.— The provisions of this Act 
shall be in addition to, and not in dero- 
gation of, the provisions of any other law 
relating to contempt of courts, 


23. Power of Supreme Court and 
High Courts to make es.— The 
Supreme Court or, as the case may be, 
any High Court, may make rules, not in- 
consistent with the provisions of this 
Act, providing for any matter relating to 
its procedure. 


24. Repeal— The Contempt of 
Courts Act, 1952, is HORDY repealed, 





THE DELHI ROAD TRANSPORT 
LAWS (AMENDMENT) i 
ACT, 1971 f 
' (ACT No, 71 of 1971)* 
(24th December, 1971) 
An Act to provide for establishment 
of a Road Transport Corporation for the 
Union territory of Delhi, and, for that 
purpose, further to amend ‘the Road 
Transport Corporations Act, 1950, and the 
Delhi Municipal -Corporation Act, 1957, 
and for matters connected therewith or 
incidental thereto. 


BE it enacted by Parliament in the 
Twenty-second Year of the Republic 
of India as follows:— 


1. Short title and commencement.— 
(1) This Act may be called THE DELHI 
ROAD TRANSPORT LAWS (AMEND=-= 
MENT) ACT 1971 


(2) It shall be deemed to have come 
Into force on the 3rd day of November, 
1971, 


2. Amendment of section 1— In the 
Road Transport Corporations Act, 1950, in 
section 1,— 

G) in sub-section (2), the words “ex~ 
cept the Union territory of Delhi” shall 
be omitted: 


*Received the assent of the President 
on 24-12-1971. Act published in Gaz. of 
India; 24-12-1971, Pt. 01-S. 1, Ext. P. 781. 
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(ii) to sub-section (2), the following 
proviso shall be added, namely: 


“Provided that on and from the com= 
mencement of the Delhi Road Transport 
Laws (Amendment) Act, 1971, this Act, as 
amended by the said Act, shall extend to, 
and be in force in, the Union territory of 
Delhi.”. 

3. Definitions.— In this Act, inless 
the context otherwise requires,— - 

(a) ‘Municipal Corporation of Delhi” 
means the Municipal Corporation of Delhi 
established under the Delhl Municipal 
Corporation Act, 1957, 

(b) “new Corporation” means the 
new Road Transport Corporation for the 
Union territory of Delhi. established under 
section 3 of the Road Tranport Corpora- 
tions Act, 1950. 


4. Vesting of assets, etc., in the new 
Corporation.— the . establishment, 
under the Road Transport Corporations 
Act, 1950, of a new Corporation,— 

(a) all properties, movable and im- 
movable, and all interests of whatsoever 
nature and kind therein belonging to, or 
vested in, the Municipal Corporation of 
Delhi, for the purpose of the Delhi Trans- 
port Undertaking, immediately before 
such establishment, shall vest in the new 
Corporation; f 

(b) all debts, obligations and labi- 
lities incurred, all contracts entered into, 
and all matters and things engaged to be 
done by,-with or for, the Municipal Cor- 
poration of Delhi for the purpose of the 
Delhi Transport Undertaking. and sub- 
sisting immediately before such establish- 
ment, shall be deemed to have been in- 
curred, entered into or engaged to be 
rone by. with or for, the new Corpora- 

on; 

(c) all licences and permits granted 
to the Municipal Corporation of Delhi for 
the purpose of the Transport 
Undertaking, and in force immediately 
before such establishment, shall be deem- 
ed to have been granted to the new Cor- 
poration and shall. have effect accord- 
ingly; : 

(d) all suits, prosecutions and other 
legal proceedings instituted, or which 
might have been instituted, by, for or 
against, the Municipal Corporation of 
Delhi for the purpose of Delhi Transport 
Undertaking, may,— 

(i) if such suit, prosecution or other 
legal proceeding was pending immediate- 
ly before the establishment of the new 
Corporation, or 


(ii) if the cause of action for such 
guit, prosecution or other legal proceeding 
arose befox& such establishment and the 
institution of such suit, prosecution cr 
other legal proceeding was not barred 
before such establishment by any law for 
the time being in force, 


1972 


be continued or, as the case may be, in- 
stituted, by, for or against, the new Cor- 
poration; 

(e) all rules, regulations, appoint- 
ments, notifications, bye-laws, schemes, 
orders, standing orders and forms relating 
to transport services, whether made under 
the Delhi Road Transport Authority Act, 
1950, or under the, Delhi Municipal Cor- 
poration Act, 1957, and in force immedia- 
tely before such establishment,‘ shail, in 
so far ag they are not inconsistent with 
‘the provisions of this Act, continue to be 
in force and be deemed to be regulations 
made by the new Corporation under sec- 
tion 45 of the Road Transport Corpora- 
tions Act, 1950, unless and until they are 
superseded by regulations made under 
that section; 

(£) notwithstanding anything contain- 
ed in any other law for the time being in 
force or in any contract to the contrary, 
every officer and other employee of the 
Municipal Corporation of Delhi appoint- 
ed or deemed to be appointed for the 
purpose of the Delhi Transport Undertak-~ 
ing shall be transferred to, and become 
an officer or other employee of, the new 
Corporation with such designation as the 
new Corporation may determine and shall 
hold such office by the same tenure, on 
the same remuneration and on the same 
terms and conditions of service and with 
the same right to pension, gratuity and 
other matters as he would have held the 
same if the new Corporation had not 
been established and continue to do 
so unless and until such. employment, 
tenure, remuneration and terms and con 
ditions of service are duly altered or ter« 
minated by the New Corporation: 

Provided that the tenure, remunera= 
tion and other térms and conditions of 
service of any such officer or other em-~ 
ployee shall not be altered to his dis- 
advantage without the approval of tha 
Central Government:— 

Provided further that any service 
rendered, or deemed to have been render= 
ed, in relation to road transport service, 
under the Municipal Corporation of 
Delhi, by any such officer or other em- 
ployee before the establishment of the 
new Corporation shall be deemed to be 
service rendered under the new Corpora- 
tion. : 

5. Payment of value of assets and 
liabilities. (1) Where the sum total of 
the value of the properties and interests 
referred to clause (a) of section 4, 
vested in the new Corporation (herein- 
after In this section referred to as “the 
assets”) exceeds the sum total of the 
debts, obligations and liabilitias which are 
deemed to have been Incufféd by the 
new Corporation under clause (b) of that 
section (hereinafter in this section re- 
ferred to as “the liabilities”), such excess 
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shall be paid by the new Corporation to 
the Municipal Corporation of Delhi on 
such terms and conditions as may be 
determined by the Central Government 


-in this behalf. 


. (2) Where the sum total of the liabi- 

litles exceeds the sum total of the value 
of the assets, such excess shall be paid 
by the Municipal Corporation of Delhf 
to the new Corporation on such terms 
and conditions as may be determined by 
the Central Government in this behalf, 

(3) The sum total of the value of the 
assets and the sum total of the Liabilities 
shall be such amounts as may be arriv- 
ed at by agreement between the Munici- 
pal Corporation of Delhi and the new 
Corporation and where no such agree- 
ment can be reached, the amounts shall 
be determined by an arbitral tribunal 
consisting of one nominee of the Munici- 
pal Corporation of Delhi, one nominee of 
the new Corporation and a Chairman. to 
be nominated by the Chief Justice of the 
High Court of Delhi. 

(4) An appeal shall lie to the High 
Court of Delhi against the decision of the 
tribunal and the order of that High Court 
on such appeal shall be final. 

6. Power of the Central Govern- 
ment to exempt vehicles of the new Cor- 
poration from payment of certain 
charges.— The Central Government may, - 
by order, in writing, exempt all or any 


- of the vehicles of the new Corporation 


from payment of any tolls or other 
charges leviable under any enactment 
for the time being in force for the use 
of the roads within the Union territory of 


7. Amendment of Acts 64 of 1950, 
66 of 1957 and 4 of 1939.— On and from 
the era verat of this Act,— 

a) the Transport Corporations 
Act, 1950, shall, in its application to the 
Nien pata sean be subject to 

e amendmen 
Schedule, spe in the First 
, e Delhi Municipal Corporation 
‘Act, 1957, shall, in relation to the rosd 
transport services in the Union territory 
of Delhi, be subject, to the amendments 
specified in the Second Schedule and re- 
ferences therein to “this Act” shall be 
construed as references to the “Road 
rt Corporations Act, 1950”; 

(c) the Motor Vehicles Act, 1939, 
shall, in its application to the Union terri- 
tory of Delhi, have effect subject to the 
Provan specified in the Third Sche- 

e. 

8. Repeal and savings.—- (1) The 
Delhi Road Transport Laws (Amendment) 
Ordinance, 1971, is hereby repealed, 

(2) Notwithstanding such repeal, any- 
thing done or any action taken under the 
Road Transport Corporations Act. 1950, 





or the Delhi Municipal Corporation Act, 
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1957. or the Motor Vehicles Act, 1939, as 
amended by the said Ordinance be 
deemed to have been done or taken under 
the corresponding provisions of the Road 
Transport Corporations Act. 1950. the 
Delhi Municipal Corporation Act, 1957, 
or the Motor Vehicles Act, 1939, as the 
case may be, as amended by this Act 





THE FIRST SCHEDULE 
[See section 7. (a)l . : 
Amendments to the Road Transport 
Corporations Act, 1950 ` 

Section L— Omit sub-section (3). 

Section 3.— For “the whole or any: 
part of the State”, substitute “the whole 
or any part of the Union territory of 
Delhi”. 

Section 5.— In sub-section (3), for 
“both of the Central Government and 
of the State Government concerned in 
the Corporation in such proportion as 
may be agreed to by both the Govern- 
ments and of nomination by each Gov~ 
ernment”, substitute “of the State Goy- 
ernment in the Corporation and of nomis 
nation by that Government”, 

. Section 8.— Omit the proviso, 

Section Be In clause (by, Bos 
_ “Chairman Vice-Chairman 

stitute “Chairman, Vice-Chairman, as 
. Executive Officer. the General Manager, 
the Deputy General Manager or the 
eee Accounts Officer of the Corpora- 
n’ 

Section 18— For "State or part of the 
State”, substitute “Union territory of 
Delhi or part thereof”, - 

Section 19.— (i) In sub-section, w. in 
clause (a), for “State” substitute “Union 
territory of Delhi”; 

(ii) in sub-section (2)—» f a 

(a) in clause (c}— i 

(1) for “State concerned”. - gubstituta 
"Union territory of Delhi’; 

(2) for “that State”, substitute “thad 
Union territory’; (b) after- clause (mk 
insert— 

tín) to determine with the previous 
approval of the State Government, and 
in case of a road transport service opera- 
ted in any extended area, also with the 
previous approval of the Government of 
the State within- which such extended 


area is situated, fares and freights. for 


the carriage of passengers 
any road transport service pro 
the Corporation”. 
After section 19, Insert i 
“19A. Disposal of unclaimed arti« 
eles and property— (1) When any arti- 
cles or goods have come into the posses~ 
sion of a Corporation for carriage on 
otherwise and are not claimed by tha 
owner Ot any othar person “appearing td 


and goods in 
vided ` by; 
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the Corporation to be entitled thereto, 
the Corporation shall, if such owner or 

er person is known, cause a notice to 
be served upon him requiring him to 
remove the articles or goods within 
seven days of the service of such notice, 

(2) If such owner or other person 
is not known or the notice cannot be 
served upon him or he does not comply. 
with the requisition "In the notice, the 
Corporation may, after the expiration of 
such period as may be specified by re~ 
gulations made under this Act, sell the 
articles or goods by public auction and 
shall, after deducting from the sale~ 
proceeds expenses for holding the sale 
or any amount which may be due to 
the Corporation, credit the surplus sale- 
proceeds, if any, to the Fund of the Cor- 
poration; and the sale-proceeds so cre- 
dited may be paid on demand to any 
person who establishes his right thereto 
in a court of competent jurisdiction or 
within one year of such sale to the satis- 
faction of the Corporation. 

19B.. Corporation to obtain the ap- 
proval of the Central Government in cer- 
tain cases-— In the exercise of any of 
its powers under this Act, the Corpora- 
tion shall not incur on any.single work, 
service or scheme or for any other pur- 
pose a capital expenditure of more than 
twentyfive lakhs of -rupees except with 
the previous’ approval of the Central 
Government.” . 


_ ‘Section 2L—= For “the Central Gov- 
‘ernment in consultation with the State 
Government”, , substitute “that Govern- 
men: on 

Section 2300 fa} For sub-section a, 
substitute— 

“(1) The . State Government may 
provide to a Corporation established by 
that Government any capital that . may 
be required by the Corporation for the 
purpose of carrying on its undertaking 
a for purposes connected therewith on 

terms and conditions, not incon- 
flatet with the provisions of this A rui 
as that Government may d % 

(b) in sub-section (3), omit, S „the 
Central Government” and “in consulta- 
tion with the Central Government”, 

Section 26.— In sub-section (2), omit 
“and the Central Government:” - 

_ Section 28.—- In sub-sections (1) and 
(2), omit “in consultation with the Cen- 
Government”’, - 
‘Section 30.— Omit “and the Central 


_ Governmen 


, Section 38—< In sub-section (4), for 
“the Legislature of the State”. substitute 
“each House of Parliament” i 
~ Section 35.— (a) In sub-section (2), 
for “Cen and the State Govern- 
ments”, substitute “State Government’ 
by in sub-section (3). for “the Legis- 
lature of the State”, substitute “each 
House of Parliament”, 


(è 
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Section 37— In sub-section 
"the Legislature-of the State”, 
fute “each House of Parliament” 


Section 38.—- Omit “with the pre- 
To approval of the Central Govern= 
men 


Section 39—~ In sub-section: (2). for 

"Central and the State Government”, 
substitute “State Government”, 

Section 40.— (i) In clause (b), for 

Court exercising jurisdiction in re- 

lation to the State concerned”, substitute 


(3), for 
substi~ 


(b) for “order of the High 
substitute “order of that High Court’. 

Section 44.-~ In sub-section (2)— 

_ (i) in clause (a), for “the Central and 
fhe State Government’, substitute “the 
State Government’: 

(ii) after clause (m). insert— 

. “(mm) the service of notices and 
orders under this Act;” 

Section 45.— In sub-section (2), aften 
clause (e), insert— 

“(f) the period after the expiration 
of which unclaimed articles or gooda 
may be sold by public action; 

(g) the regulation of the carriage of 
passengers and goods in the Toad transa 
port services of the Corporation.”. 

Section 46.— After “rules made by 
ff under section 44”, insert “or any Te- 
gulations made by a Corporation under 
section 45”. 

After section 48, Insert— 


“CHAPTER VI 
SPECIAL PROVISIONS APPLICABLY 
1 


i 
f 
TO THE Or DE TERRITORY 

F DELHI 


49. pas ni and cognizance of 
offences— (1) No court shall proceed to 
the of any offence- made punishable 
by or under this Act except on the com~ 
plaint of, or on an information received 
ffrom, the General Manager of the new. 
siae aber or & person authorised by. 

him by general or special order in this 
behalf in writing. 

(2) All offences against this Act on 
eny rule or regulation made thereunder, 
or any bye-law ‘continued . theteunder, 
whether committed within or without the 
` mits of Union territory of Delhi shall 

- ba cognizable by a magistrate. 
__ 50. Appointment of. Magistrates. 
f The State Government may appoint 
one or more magistrates of the first or 
gecond class for the . trial of offences 
ainst this Act or any rule or regula= 
m made thereunder or any bye-law. 
continued thereunder and fay prescribe 
the time and place at which such magis- 
trate or magistrates shall sit for the des- 
patch of business. ` 
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(2) Such magistrates and the mem- 
bers of their staff shall be paid such 
salary. pension, leave and other allow- 
ances as may, from time to time, be fixed 
by the State Government. 

(3) The new Corporation shall. out 


. of its fund, pay to the State Government 


the amounts of the salary. pension. leave 
and other allowances ag fixed under sub- 
section (2) together with all other inci- 
dental charges in connection with the 
establishments of the said magistrates, 

(4) Such magistrates shall have juris- 
diction over the whole of the Union terri- 
tory of Delhi. 

(5) For the purposes of the Code of 
Criminal Procedure, 1898, all magistrates 
appointed under this section shall be 
deemed to be magistrates appointed 
under section 12 of that Code, 


51. Composition. of offences.— (1) 
The General Manager of the new Cor- 
poration or any offcer or other employee 

y empowered him in this 
behalf in writing may, either before or 
after the institution of the proceedings, 
compound any offence made punishable 
by. or under, 

2) Where an offence -has been com- 
be ance the offender, if in custody, shall 


` 52. Limitation of time for prosecu- . 
tion.— No person shall be liable ae 
punishment for any offence against this 
Act or any rule or regulation made there- 
under or ány bye-law continued there- 
under, unless complaint of such offence 
is made before a magistrate wi 
months next after,— 

(a) the date of the commission of 
such offence, or 

(b) the date on which the commis- 
sion or existence of such offence was 
first brought to the notice of the com- 
plainant, 


53. Power of magistrate to hear 
eases in absence of accused when sum- 
moned to appear— If any person sum- 
moned to appear before a magistrate to 
answer a charge of an offence against 
this Act or any rule or regulation made 
thereunder or any bye-law continued 
thereunder, fails to appear at the time 
and place mentioned in summons, or 
on any date to which the hearing of the 
case is adjourned, the magistrate may 
hear and determine the case in his ab- 
sence, if— 

(a) service of: the summons on such 
person is proved to his satisfaction, and 

(b) no sufficient cause is shown for 
the non-appearance of such person.”, 
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THE SECOND SCHEDULE 
[See section 7 (b)] 


Amendments to the Delhi Municipal 
Corporation Act, 1957 


Section 2— Omit clauses (13) and 


(20 

Section 9.— In sub-section (2), in 
sub-clause (iii) of clause (b). omit “or 
the Delhi Transport Committee”, 

Section 36.— In sub-section (3), for 
clause (b). substitute “(b) from the Gene- 
ral Manager ccc on any matter 
connected with the administration of the 
Delhi Electricity Supply Undertaking”. 

Section 39.-— In sub-section a fh. omit 
"the Delhi Transport Committ 

Section 42.— Omit Rabsclawes: Gi) of 
clause (d). 

Section 44—- Omit clause (c). 

Section 50.— (i) In the heading, omit 
“the Delhi Transport Committee’, 

(ii) sub-section (1). omit “, the D 
Transport Commi 
(iii) in sub-section Oy omit cl. Loy 

Section 52.—~ Omit e Delhi Trans- 
port Committee”, 

Section 53.— Omit “the Delhi Trans- 
port Committee” and “, the Delhi Trans- 


port Undertaking”. 
Section 59.— (i) In the opening para- 
meon omit “or the Delhi Transport 
n 


rtaking”; 
(ii) In clause (d). omit “ or the Gene~ 
` ral Manager rt)”. 

Section 60-— (i) In the heading, omit 
“and the General Manager (Transport)”; 

Gi) in sub-section (1), for “two suit- 
able persons respectively as the General 
Manager (Electricity) and the General 
Manager (Transport)”, substitute “a suit- 
able person as the General Manager 
(Electricity)”; : 

(iii) in sub-section (2), for “Each of 
the two General Managers”, substitute 
“The General Manager (Electricity)”; 

(iv) in sub-section (3), for “any of 
the General Managers”, substitute “The 
General Manager (Electricity)”, 

(v) in sub-section (4), for “Any of 
the General Managers”, substitute “The 
General Manager (Electricity)”. 

Section 61.— For “Each of the Gene- 
ral Managers”, substitute “The Gerieral 
Manager (Electricity)”’, - 

Section 62.— (i) In sub-section (1), 
omit clause (b); 

Gi) in sub-section (2), for “any of the 
General Managers”, substitute “the Gene- 
ral Manager (Electricity)”: 

(ili) in sub-section (3), for “any of 
the General Managers”. substitute “the 
General Manager (Electricity)”. 


Section 63-— For “two General 
Managers”, substitute “General Manager 
(Electricity)”. 

Section 64.—- Omit sub-section (2). 

Section 65.— In sub-section (1), omit 
“the Delhi Transport Committee’, 
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Section_66.—_ (i) In sub-section (1), 
for “the General Manager (Electricity) 
mbete “or the Geet tee 
subs “or e er: 
= Gi) eet b-secti p 

sul on for “ 
the General bisection (2). for Cany, of 
ae ral Manager (Electricity), 
(i) In sub-section (1), 
Delhi Transport Committee”y 
(ii) in sub-section (2), , omit “ the 
Transport Committee 


ection 67.— 


Section 68.— Omit " the Delhi Transe i 


port Comimirteg!. 
ection 69.— Omit “the Delhi Transe 
Port Committee’ 
Section 70.— (i) In sub-section (1), 
(a) = ciee (b), omit “or the Delhi 


(b) in clause (c), omit “or the Delhi 
Pon Undertaking”; 
ii sub-section (3). omit “or the 
elhi Transport Undertaking” and ‘Or 
as the case may be, the words and brace 
Kets “General Manager (Transport)” ’, 


Section 71— In sub-clause (i) of 
clause (b), omit “or the Delhi Transport 
Committee”, 


Section. 81.— (i) In sub-section (1), 
omit “and the General Manager (Trans 
port) or any municipal officer authoris« 
ed by him in this behalf”: 

(ii) in sub-section (8),— 

(a) omit 
ger (Transport)”; 

(b) for “respectively to the Delhi 
Electric Supply Undertaking and the 
Delhi Transport Undertaking’, substf- 
tute “to the Delhi Electric Supply. 
Undertaking”, 

Section 83.— In sub-section (1), omifi 
“the Delhi Transport Committee”, 

Section 90.— In sub-section (7), omi 
clause (ii). 

Section 92.— In sub-section (1),— 

(i) in sub-clause (i) of clause (a) 
omit Committee” 


tt tne rg neem 
an e Delhi. Transport Undertaking” 
(ii) in clause (b), omit "the Generat 
Manager (Transport)”, 

Section 96.— Omit tor the General 
Manager (Transport)”, 


Section 99.— (i) In sub-section (1) in. 
Delhi Transport 


clause (hb), 
Undertaking”; 
(ii) in sub-section (2), omit cl. (b). 
! Section 100.— Omit sub-section ae 
Section 101— In sub-section (1), in 
use (b), omit sub-clause (iii), 
Section 104.— & For “clauses (c), (eJ 
or (f)”. substitute “clause (c), (e) or (f)"s 
(i) omit “or the General Manager 
poled ao and “or the Delhi Transport 


gua eet “906. (i) In sub-section (1), 
omit “,the General Manager (Transport) 
in- the case nh any work in connection 
with the Delhi Transport Undertaking’; 


omit “the 


A.L i 


“and the General Mana« 


( 


w 
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Gi) in sub-section (3), omit “or the 
General Manager (Transp 

Section 109.— In sub-section (1), omit 
clause (c). 

Section 110.—.- (i) In sub-section (1), 
omit clause (c); 

(ii).in sub-section (5), in clause (a), 


emit sub-clause (ti) 
Omit “or the Dethi 


Section 115.— In sub-section (4), in 
clause (b). omit "or the Delhi Transport 
Undertaking”. 

Section 204.— Omit clause (b). 

Section 208.— (i) In sub-section (3), 
omit “the Delhi Transport Committee”; 

(i) in sub-section (4), 
Delhi Transport Committee”, 

Omit Chapter XIV.— Sections 287 to 
297 (both inclusive). 

Section 431.— (i) In the opening 
paragraph, omit “or the General Mana~ 
ger (Transport)”; ` 

(ii) in clause (b), omit “or the Gene- 
ral Manager (Transport)”, 

Section 432.— In sub-section (1), omit 
“or the General Manager (Transport)”. 

Section 433.— In sub-sections (1) and 
(2), omit “or the General Manager (Trans 


a “or the General 
Manager (Transpo 


Section 440.— Omit * or the General 
Manager (Transport)” 

Section 442.— In sub-section (1), omit 
“or the General Manager (Transport)”. 

Section 443.— For “the Commis- 
sioner. the General Manager (Hlectricity} 
or the General Manager (Transport)”, 
substitute ‘the Commissioner or the Gene- 
ral cae A oi ty)”. 

Section 450.— Omit “and the Gene- 
ral Manager Trannon “respectively 
and the Delhi Transport Committee”, 

Section 462.— Omit “,the Delhi Trans- 
port Committee” and “the General Mana- 
ger (Transport)”. 

a Omit sections 467 to 473 (both inclu< 


). 
r 476.— In sub-section (2), omit 
clause (b 

ae 481.—- In sub-section (1), omit 
the paragraph “D. Bye-laws relating: to 
transport services” and the entries oc- 
curring thereunder, 

Section 487.— In sub-section (2), omil 
tor the Delhi Transport Undertaking’. 

Section 499.— In sub-section (1), omit 
"the General Manager  (Transport)” 

Omit “the General 


Section 500.— 
Manager (Transport)”. : 
Section 504.— In sub-section (1), in 
clause (a), omit sub-clause (ii), 
Section 509.— In sub-section (1), omi 
tor the General Manager (feansport)” 
The Second Schedule-— it item 12, 


aa f prees 
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i THE THIRD SCHEDULE 
[See section 7 (c)] 


Anpbcstun of the Motor Vehicles Act, 
in Relation to the Union 
Territory of Delhi 

The Central Government,— 

(a) may, by notification in the Off- 
cial Gazette, authorise subject to such 
terms and conditions, if any, as it may 
deem fit to impose, any person to ex- 
ercise and perform, to the exclusion of 
the Licensing Se Ce Registering 
oar aa Motor Vehicl Inspector, 
Traffi Inspector, Regional Transport 
Authority or State Transport Authority, 
as the case may be, and without follow- 
ing the procedure laid down for the 
purpose in the Motor Vehicles Act. 1939 
all or such of the powers, functions and 
duties of the Licensing Authority, Regis- 
tering Authority, Motor Vehicles Inspec- 
tor. Traffic Inspector, Regional Transport 
Authority or the State Transport Autho- 
rity under the said Act or under the 
rules made thereunder in relation to 
motor vehicles of the new Corporation 
and the drivers and conductors of those 
vehicles as may be specified in the noti- 
fication; 

(b) may. if it so thinks necessary, by 
order, cancel, suspend or vary the con- 
ditions of any stage carriage, contract 
carriage or public carrier’s permit which 
has been granted or countersigned under 
Chapter IV of the Motor Vehicles Act, 
1939, by any Regional Transport Autho- 
rity in the Union territory of Delhi or by 
the State Transport Authority. Delhi, and 
is valid within the whole or any part of 
that territory, and any order so passed 
shall be final; 

(c) if it so directs by order in writ- 
ing. any Regional Transport Authority 
within the Union territory of Delhi or 
the State Transport Authority, Delhi, 
shall not grant, countersign or renew any 
permit under Chapter IV. of the Motor 
Vehicles Act, 1939, other than a private 
carrier’s permit; 

(d) may. by order in writing, exempt 
the motor vehicles of the new Corpora- 
tion or the employees of its Undertaking 
from the provisions of the Motor Vehicles 
Act, 1939. or of any rules made there- 
under relating to the carrying of certi- 
ficates of registration and fitness, 


The Industrial (Development 
and Regulation) Amendment 
Act, 72 of 1971 
See 1971 Acts Section P. 138 
The Union Territories Taxation 
Laws (Amendment) Act, 73 


of 1971 
See 1971 Acts Section P. 145 
The Personal Injuries (Emer- 
gency Provisions) Amend- 
ment Act, 74 of 1971 
3 See 1971 Acts Section P. 149 
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The Personal Injuries (Com~ 
pensation Insurance) Amend- 
ment Act, 75 of 1971 
See 1971 Acts Section P, 149 
The Manipur (Hill Areas) Dis- 
trict Council Act, 76 of 1971 f 
See 1971 Acts Section P, [150 


THE SUPREME COURT JUDGES, 
(CONDITIONS OF SERVICE) 
AMENDMENT ACT, 1971 
(ACT NO, 77 of 1971)* 

(30-12-1971) 

An Act to amend the Supreme 

er Judges (Conditions of Service) Act, 
958. 

BE it enacted by Parliament in the 
Twenty-second Year of the Republic of 
India as follows:— 

1. Short title and commencement.— 
(1) This Act may be ed 
SUPREME COURT JUDGES (CONDI- 
e OF SERVICE) AMENDMENT 
A 197 

(2) Seion 3 shall be deemed to have 
come into force on the 1st day of May, 
1958, clauses (a) and (b) of Section 4 
shall be deemed to have come into force 
on the 17th day of October, 1958. and the 
other provisions of Act shall come 
into force on such date as the Central 
Government may, by notification in the 
Official Gazette, appoint. - 


2. Amendment of Section 3.— In 
Section 3 of the Supreme Court Judges 
(Conditions of Service) Act, 1958 (herein- 
after referred to as the principal <Act,)}, 
in sub-section (1), for clause (a), the 
following clause shall 
namely:— 

(a) leave on full allowances (in- 
eluding commuted leave on half allow- 
ances into leave on full allowances on 
medical certificate); oie 

3. Amendment of Section 4.— In 
clause (a) of sub-section (2) of Section 4 
of the principal Act— 

(a) in sub-clause (i), the word “and”, 
occurring at the end. shall be omitted; 

(b) after mub eu (ii), -the follow- 
ing sub-clause shall be inserted namely: 

“dii) where the Judge was, prior to 
his appointment as such a Judge of a 
High Court, the period of leave earned 
by him as a Judge of the High Court, 
so, however, that such period shall not 
exceed four months in terms of leave on 
half allowances; and”. 

5B— In 


4. Amendment of Section 
Section 5 of the principal Act— 
(a) in sub-section (1), after the words 
‘three years”, the brackets, words, 
*Received the assent of the President 
- on 30-12-1971. Act published in Gaz, of 
India; 31-12-1971, Pt. II-S. 1, Ext. P. 819. 
For Statement of Objects & Reasons See 
oe India; 31-8-1970, Pt. H-S, 2, Ext. 
P. . 


be substituted, 


ALE 


figures and letter "(including the period 
credited to his leave account under sub= 


section (2) (a) (ili) of section 4 as leava 
him 


earned as a Judge of a High 
Court)” shall be inserted; 

(b) in ioe (2) for the words, 
brackets, figures and letter ‘credited to 
his leave account under sub-section (2) 
(a) (ii) of section 4 as compensation for 
vacation not enjoyed,” the following 
shall be substituted, namely:— 

“credited to his leave account.—~ 

(a) under sub-section (2) (a) (ti) of 
section 4 as compe peatee for vacation 
not enjoyed, and 


(b) under sub-section (2) (a) (it) T 
by him as a. 


section 4 as leave earned 
Judge of a High Court’; 

(din sub-section ` (3), for the words 
"The maximum period of leave which 
may be granted” the words, brackets, 
figures aaa le letter “Subject to the provi- 
siong of sub-section (2) of section 5A. the 
maximum period of leave which may ba 
granted” shall be substituted, -` 


3. Insertion of new section 5A. 
After section 5 of the principal Act, the 
Sorog section shall be inserted, name=- 
yoo 

“5A. Commataton of leave on half 
allowances into leave on full allow- 
ances— (1) Notwithstanding anything 
contained in sub-section (2) of section 5, 
a Judge may be permitted to commute 
leave on half allowances into leave on 
full allowances on medical certificate up 
to a maximum of three months during 
the whole period of his leave as a Judge: 

(2) In computing the maximum 
period of leave on full.allowances which 
may be granted at one time to a Judge 
under sub-section (3) of section 5. the 
amount of commuted leave permitted to 
him under this section shall not be taken 
into account’, 

6.. Amendment of section 9.— In 
section 9 of the principal Act, to sub= 
ET (2), the folowing proviso 

be added, namely:— 

‘Provided that the monthly rate of 
leave allowances payable to a Judge in 
respect of leave credit to his leave ac- 
count under sub-section (2) (a) (iii) of 
section 4 shall not exceed the rate of 
leave allowances admissible to him there~ 
for as a Judge of a High Court and shall 
be payable by the State Government con~- 
cerned.”, 

7. Amendment of -section 24.— In 
section 24 of the principal Act, for sub=- 
section (3), the following sub-section 
shall be substituted, namely:— 

(3) Ev rule made under this gec- 
tion shall beelaid as soon as may be after 
it is made before each House of Parlia- 


ment while it is in session for a total ; 


period of thirty days which may be com- 


Ta 


a 


- prised in one session or in two successiva. 


~ 
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gessions, and if before the expiry of the 
session in which it is so laid or the ses- 
sion immediately following, both Houses 
agree in any modification in the 
rule or both Houses agree that the rule 


should not be made, the rule shall there- 


after have effect only in such modified 
form or be of no effect, as the case may 
be; so, however, that any such modifica- 
tion or annulment shall- be without pre- 
fudice to the validity of anything pre- 
viously done under that rule.”, 


The High Court Judges Cat. of Ser- 
vice) Amendment A (78 of 1971). 
See 1971 Acts Section Page 160 





THE COMMISSIONS OF INQUIRY 
ACT, 1971 
(Act No. 79 of 1971)° 


(30th December, 1971) 
‘An Act to amend the Commissions of 
Inquiry Act, 1952. 


BE it enacted by P driiament in the 
Twenty-second Year the Republic of In- 
dia as follows:— 

1. Short tife— This Act be 


called THE COMMER OF INQUIRY 
(AMENDMENT) ACT, 1971. 

a: Amendment of Section 1.— In Sec- 
tion 1 of the Commissions of Inquiry A 
1952 (hereinafter referred to as the princip 
Act), for sub-section (2), the following sub- 
section” shall be substituted, namely:— 

“(2) It extends to the whole of India? 

Provided ae it mga ply to the State 
of Jammu and Kas a ao ara it 
relates to inquiries pi to matters re- 
latable to any of the entries enumerated in 
List I or List II in the Seventh Schedule 
£ the Constitution as applicable to that 

tate.”. 

3. “arc cgentil of Section 2.— In Seo 
tion 2 of el rincipal aren couse (a), 
following bra o shall be namely:— 

‘Provided that in relation to the State 

of Jammu and Kashmir, this clause. shall 
Te effect . subject to the modification 

t— 


(u ia in ath ciga R EEA ---for-the ~ 


--words-añd fig “List Í or List II or List 


edule to the Constitu- 


the 
Constitution as applicable to the State of 
Jammu and Kas shall be substituted; 

(b) in gub-clause (ii) thereof, for the 
words and figures “List II or List IN in the 
Seventh Schedule to the Constitution”, the 


the assent 
on 80-12-1971. ae pub 
India; 81-12-1971, ILS. Ext. P, 825. 
For Statement of OL i and Reasons see 
ceri India, Isal, 971, Pt. II-S 

P. 


gures 
II in the Seventh Sch 


*Received 
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words and fi “List I in the Seventh 
Schedule to Constitution as applicable 
to the State of Jammu and Kashmir” shall 
be substituted.’, 


4, Insertion ` of 
After Section 2 Py an 
following section shall 


Ye 

“2A. Construction of references to 
laws not in force in the State of Jammu and 
Kashmir.— Any reference in this Act to a 
law, which is not in force in the State of 
Jammu and , shall, in relation to 
that State, be construed as a reference to 
the co onding Jaw, if any, in force in 
that State”. 


5. Amendment of Section 3.— In Sec- 


‘new Section 2A—4 
‘tote Act, the 
inserted, name- 


tion 3 of the principal Act, after sub-sec- 
tion (2), the iS owing sub-sections shall be 
insert namely:— 


“(8) The a te povermnent may, 

at iy ted Gf as Tnauley by mie 

any vacancy whic ek Ere arisen. 

the Commis- 

sion (whether consisting of one or more 
one member). 

(4) me am Government shall 
cause to be laid before the House of the 
People or, as the case may be, the Legisla- 
tive Assembly of the State, the report, if 
any, of the Commission on the in made 
by the Commission under sub-section (1) to- 
gether with a memorandum of the action 
taken thereon, within a period of six months 
of the submission of the report by the Com- 
mission to the appropriate Government.” 

6. Amendment of Section 4.— In Sec- 
ton 4 of the principal Act, in clause (a), for 
the wo “summoning and enforcin rcing the 
attendance of any person”, the words “sum- 
moning and enforcing the ‘attendance of any 
person from any part of India” shall be 
substituted. 

7. Amendment of Section 5.— In S 
ton 5 of the Pa A Act, in sub-see. 2), 
the ores an an “and any person so 
required shall te dered to be legally 
bound to fant such information within 
the meaning of Section 176 and Section 177 
of the Indian Penal Code” shall be inserted _ 


at the end. ee 


: *8.—“Tnisertion ae ‘new Seton’ 5A.— 
‘After Section 5 of the principal Act, the 
io. section shall be inserted, name- 

“5A. Power of Commission to utilise 
the services of certain officers and investiga- 
tion agencies for conducting investigation 
Commis- 
pen p invest! ertaining to the 

mie vestigation p g 
atise the services,— 
in the case of a Commission 
PE ss by the Central Government, of ay 
officer or investigaHon agency of the Cen- 
tral Government or any State Government 
with the concurrence of the Central Gov- 
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ernment or the State Government, as 
case may be; 
or 


the 


(b) in the case of a Commission ap- 
pointed ‘by the State Government, of any 
officer or investigation agency of the State 
Government or tral Government with 
the concurrence of the State Government or 
= Central Government, as the case may 


(2) For the purpose of investigation in- 
to any matter pertaining to the inquiry, any 
officer or agency whose services are utilis 
under sub-section a) may, subject to the 
direction and control of the Commission, — 
: (a) summon and enforce the attendance 
of any person and examine him; 

require the discovery and produco- 
tion of any document; and 


R requisition any public record or 
copy thereof from any ofice. 
(3) The provisions of Section 6 shall 


apply in relation to any statement made by 
a person before any officer or agency whose 
services are utilised under sub-section (1) 
as they apply in relation to any statement 
made by a person in the course of giving 
evidence before the Commission. 

(4) The officer or agency, whose servi- 
ces are utilised under sub-section (1), shall 
investigate into any, matter pertaining to the 
inquiry and submit a report thereon (here- 
after in this section referred to as the in- 
vestigation report) to the Commission with- 
in such period as os bo specified by the 
Commission in this behalf. 

(5) The Commission shall satisfy itself 

about the correctness of the facts stated and 
the conclusions, if any, arrived at in the in- 
vestigation report submitted to it under sub- 
section (4), and for this purpose the Com- 
mission may e such inquiry (including 
the examination of the person or persons 
who conducted or assisted in the investiga- 
tion) as it thinks fit.” 
. 9. Insertion of new Section 6A.— 
After Section 6 of the principal Act, the 
following section shall be insert name- 
y:— 

“6A. Persons not obliged to disclose 
"ecr - process of manufacture of goods in 
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tion passed by the House of the People or, 
as the case may he, the Legislative Assem- 
bly of the State) shall cease to exist, if it 
is of opinion that the continued existence of 
the Commission is unnecessary; 

(b) a Commission appointed in 
ance of a resolution pass 
the People or, as the case. may be, the 
Legislative Assembly of the State, shall cease 
to exist if a resolution for the discontinu- 
ance of the Commission is passed by the 
House of the People or, as the case may be, 
the Legislative Assembly of the State, 

(2) Every notification issued under 
sub-section (1) shall spe the date from 
which the Commission s cease to exist 
and on the issue of such notification, the 
Commission shall cease to exist with effect 
from the date specified therein.”. 

11. Amendment of Section 8.— In 
Section 8 of the principal Act, the words 
“and may act notwithstanding the tempor- 
ary absence of any member or the existence 
of a vacancy among its members” shall be 
omitted. 

12. Insertion of new Sections 8A, 8B 
and 8C.— After Section 8 of the principal 
Act, the following sections shall be inserted, 
namely:— 

“8A. Inquiry not to be interrupted by 
reason of vacancy or change in the consti- 
tution of the Commission.— (1) Where the 
Commission consists of two or more mem- 
bers it may act notwithstanding the absence of 
the Chairman or any other member or any 
vacancy among its members. 

(2) Where during the course of an in- 
quiry before a Commission, a change has 
taken place in the constitution of the Com- 


mission py reason .of any vacancy havin 
been filled or by any other reason, it s 
not be Ley i ope Seo to 
commence the esh an e inqui 
may be continued from the stage at which 
the oe took pce he 

. Persons likely to prejudicially 
affected to be heard.— If, at any stage of 
the in , the Commission, — 


‘(a) -considers it necessary to inquire into 
the conduct of any person; or 

(b) is of opinion that the reputation of 
any person is likely to be prejudicially 


certain cases.— Except: in” cases wher ~s- “affected-py-tha-inguiry... -- 


Commission is expressly required to inquire 
into the process of manufacture of an 
goods, nothing in this Act shall be deem 
to -compel any person giving evidence be- 
fore the Commission to disclose any secret 
process of manufacture thereof.”. 

10. Substitution of new section for 
Section 7.— For Section 7 of the principal 
Act, the followirig section shall be substitut- 

namely:— 

“7, Commission to cease to exist when 
so notified— (1) The appropriate Govern- 
ment may, by notification the Official 
Gazette, declare that— i 

(a) a Commission (other than a Com- 


mission appointed in pursuance of a resolu- 


the Commission shall give to that pareca-a— 


reasonable opportunity of bein eard in 
the inquiry and to produce evidence in his 
defence: 

Provided that nothing in this séction 
shall apply where the credit ‘of a witness is 

ing impeached, 

8C. Right of cross-examination and re- 
presentation by legal practitioner.—The ap- 
propriate Government, every person referr- 


ed to in Sectjon 8B and, with the permis- 
sion of the° i ion, any’ other person 
whose evidence is recorded by: the Com- 
mission,— : 


(a) may cross-examine a witness other 
a witness produced by it or him; 


pursu- 
by the House of | 


dik 
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) may address the Commission; and 
c) may be represented before the Com- 
mission by a legal practitioner or, with the 
permission of the Commission, by any other 
person.”, 
13. Insertion of new Section 10A.— 
After Section 10 of the principal Act, the 
following sectlon shall be inserted, name- 


“IOA. Penalty for acts calculated to 
oe feo neous Git ay pawn, hy 
into ute.— any person, 
wore either spoken or intended to be rad 
makes or publishes any statement or does 
any other act, which is calculated to bring 
the Commission or any member thereof in- 
to disrepute, he shall be punishable with 
simple imprisonment for a term which ma 
end to six months, or with fine, or with 


(2) The provisions of Section 198B of 
the Code of Criminal Procedure, 1898 shall 
apply in relation to an offence under sub- 
section (1) as they apply in relation to an 
offence referred to in sub-section (1) of the 
said Section 198B, subject to the modifica- 
tion that no complaint in respect of such 
offence shall be made by the Public Prose- 
cutor except with the previous sanction,— 

(a) in the case of a Commission, or 
member of a Commission appointed by the 
Central Government, of the Central Govern- 
ment; or 

) in the case of a Commission, or 
member of a Commission appointed by the 
State Government, of the State Govern- 
ment.”, 

14. Amendment of Section 12.— In 
Section 12 of the prapa Act, after sub- 
section (2), the following sub-section shall 
be inserted, namely:—~ 


“(8) Every rule made by the Central 
Government under this section shall be laid, 
as soon as may be after it is made, before 
each House of Parliament while it is in 
session for a total period of thirty days 
which may be comprised in one session or 
in two successive sessions, and if, before 
the expiry of the session in which it is so 
laid or the session immediately following, 
both Houses agree in making any modifica- 
tion in the rule or both Houses agree that 
the rule should not be made, the rule shall 

ereafter have .effect only in such modified 
form or be of no effect,.as the case may be; 
so, however, that any such modification or 
annulment s be without prejudice to the 


validity of anything previously done under . 
that rule.” 


15. Principal Act as amended to come 


notification in the Official Gazette, appoint. 


————— 
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power and supply of 
ons as to Assam State Financial 


PART VIT © = 


PROVISIONS AS TO SERVICES - 
61. Provisions relating to AÑ India Ser- 


vices. 
62, Provision relating to services In Mani- 


existing State o 
65. Provisions relating to services in the 
autonomous State of Meghalaya, 
68. Other .provisions relating to services. 
67. on as to continuance of apices 


directi 
MO. Provisions as to State Publio Servico 
Commission, 


PART IX 


“LEGAL AND MISCELLANEOUS 
¢. PROVISIONS 


of Articles 210, 280A 


244A, 2 352,  871B 
an Sha Schrlutes t tha 


P? 


1973 
Sections 


AMENDMENTS 
TION ES CASTES) 


72. Amendment of Act 2 of 1984. 
73. Amendment of Act 64 of 1950. 
74, Amendment of Act 87 of 1956. 
75. Amendment of Act 20 of 19868. 
76. aoad aaar at Pane 56 of eae hess 
e Tri urts) Order, 
TT. Territorial extent of or 
78. Continuance of existing District Coun- 
cils and R 
bers thereof. 
79. Power to adapt laws. 
80. Power to construe laws. 
81, Powa ‘to name authorities, etc, Yor 
ercising statutory functions. ` 
82. os al proceedings 
83. Rights ea ‘pleaders to practise in cer- 


84. Tee Of ` pending proceedings. 
85. Tron aay as to continuance of courts, 


86. Effect of provisions of the Act incon- 
sistent with other laws. 
87. Power to remove difficulties, 


88. Power to make rules. 


FIRST SCHEDULE . 
(See Sections 14 (2) and 20 ()) 


(1) in Part A—Parliamentary constituen- 
es. 
{2) in Part B—Assembly constituencies, 


THE SECOND SCHEDULE 
(See Section 25 (1)) 
MENTS TO THE CONSTITU- 


TION COT tan CASTES) 
RDER, 1950 


“Part RE site 
Part XVI Meghalaya, 
Part XVU—Tnpura. 
THE THIRD SCHEDULE 
(See Section 25 (2)) 


TO THE CONSTITU- 


(UNION 
RRITORIES) ORDER, 1051 
Part Til——Mizoram. -7 
Part IV—Aruachal Pradesh. 
THE FOURTH SCHEDULE 
(See Section 26 (1)) 


MENTS TO THE CONSTITU- 
TION OE TRIBES) 
RDER, 1950 ee 
Part See 
Part XV—Meghalaya, 
Part XVI—Tripura. 


1079 Arto 
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onal Council and mem- ` 


[Act 81] 17 
THE FIFTH SCHEDULE 
(See Section 26 (2) 


THE CONSTITU- 


AMENDMENTS TO 
TION (SCHEDULED TRIBES) (UNION 


TERRITORIES) ORDER,. 1951 
Part Il—Mizoram. 
Part It—Arunachal. Pradesh. 


THE SIXTH SCHEDULE 
(See Section 51 (8)) 


APPORTIONMENT OF ASSETS AND 
LIABILITIES 


T.. Definitions 

2. Provisions of the Schedule to be ap- 
plied to the apportionment of cer- 

a en bai and i abilities, 

. Apportionment o stores, eto, 

4, Arrears of Taxes. 

5. Right to recover loans and advances. 

6. Investments. 

7. Assets and liabilities of State Under- 

Š takings 


; Public ¢ debt. 
9. Refund of taxes collected in excess. 


11. Arrears of and allowances. 
. Provident eto. 
18. Pensions. 
14. Contracts. 
15. Liability in respect of actonable 
wrong. 


16. Liability as guarantor. 
17. Items in suspense. 


18. Residuary provisions 
19. Apportionment of assets and liabilities 


y agreement, 

20. Power of Central Government to 
order allocation or adjustment in 
certain cases. 


THE SEVENTH SCHEDULE 
(See Section 60 (1)) 
LIST OF INSTITUTIONS WHERE 
. EXISTING FACILITIES SHALL BE 
CONTINUED, 
THE EIGHTH SCHEDULE 
ss (See Section 71 (i) 


AMENDMENTS TO THE 


THE NINTH SCHEDULE 
(See Section 76 (a)) 
K MENTS TO THE M 
(COURTS) ACT, 1955 
i ao limits of the furisdicti of 
ee of sub ordinate judges and 
es 
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THE TENTH SCHEDULE 
(See Section 76 (b} 


MENTS TO THE TRIPURA . 
(COURTS) ORDER, 1950 


22 (1). Local. limits of furisdiction. of 
courts of Subordinate Judges and 


Munsiffs, ; 
82. Finality of appellate decrees of Dis- 
trict Court. ; i 





NORTH-EASTERN AREAS (RE- 
ORGANISATION) ACT, 1971 
[ACT NO. 81 OF 1971]° : 
(30th December, 1971) 
An Act to provide for the establish- 
ment of the States of and Tripura 
and to provide for the formation of the 
State of Meghalaya and of the Union Ter- 
ritories of Mizoram and Arunachal Pradesh 
reorganisation of the existing State of 
Anem and for małters connected there- 
wi 


THE 


BE it enacted by Parliament.in the 
Twenty-second Year of the Republie of 
India as follows:— 

PART I 
` PRELIMINARY 


1. Short title— This Act may be call- 
ed THE NORTH-EASTERN AREAS (RE- 
ORGANISATION) ACT, 1971. 

2. Definitions— In this Act, unless 
the context otherwise requires,— 


(a) “Administrator” means the adminis- 
trator of a Union territory appointed by the 
President under Article 239 of the Consti- 
tution; 

(b) “appointed 
which the Central 
notification in the 
point; t 

(c) “article” means an article of the 
Constitution; 

(d) “common High Court” means the 
Gauhati High Court (the High Court of 
Assam, Al ae Meghalaya, Manipur and 
Tripura) referred to in clause (b).of sub- 
section (1) .of Section 28; 

(e) “Election Commission” means the 
Election Commission appointed by the Pre- 
sident under Article 324; 

(f) “existing State of Assam” means the 
State of Assam as existing immediately 
before the appointed day; í 


day” means the day 
Civeritent may, by 
Official Gazette, ap- 


(g) “law” includes an en 
ordinance, repeats order, bye-law, rule, 
scheme, notification or other ent 


"Received the assent of the President 
on 80-12-1971. Act published in Gaz. of 
India; 31-12-1971, Pt, II-S. 1, Ext. P. 833. 

- ` {21-1-1972 appointed day, see Gaz of 
India; 17-1-1972, Pt. II-S. 3 (i), Ext. P. 57. 
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havi immediately before the appointed 
day, the force of law in the whole or any 
part of the existing State of Assam or 
autonomous State of Meghalaya or the 
Union territory of Mani or the Union 
territory of Tripura, as the case may be; 

(b) “sitting member”, in relation to 
either House of Parliament or the Legisla- 
tive Assembly of the existing State of As- 
sam, means a person who, immediately 
before the appointed day, is a member of 
that House or that Assembly; 

(i) “successor State”, in relation to thd 
existing State of Assam, means the State 
of Assam or Meghalaya, and includes also 
the Union in relation to the Union territory 

Mizoram; 
(i) “treasury” includes a sub-treasury, 
PART U 


ESTABLISHMENT OF THE STATES OF 
MANIPUR AND TRIPURA AND FORMA- 
TION OF THE STATE OF MEGHALAYA 
AND OF THE UNION TERRITORIES 
OF MIZORAM AND ARUNACHAL 
PRADESH 


8. Establishment of the State of 
Manipur— On and from the appointed day 
there shall be established a new State, to 
be known as the State of Manipur, com- 
poing the territories which immediately 

re that day were '` comprised in the 
Union territory of Manipur. 

4. Establishment of the State of Tri- 
pura— On and from the appointed day 
there shall be established a new State, to 
be known as the State of. Tripura, com- 
pane the territories which immediately 

efore that day were comprised in the 
Union territory of Tripura. ‘ 

5. Formation of the State of M 
laya— On and m the appointed day 
there shall be formed a new State, to be 
Enews as the State of Meghalaya, compris- 


g— l 
(a) the territories which immediately 
before that day were comprised in the auto- 
nomous State of Mogh ya formed under 
Section 3 of the ssam Reorganisation 
(Meghalaya) Act, 1969; and , 
so much of the territories ` compris- 
ed within the cantonment and municipality 
of ‘Shillong as did not form part of that 
autonomous Stat ; ; 
and thereupon the said territories shall 
cease to form part of the existing State of 


6. Formation of the Union terri 
of Mizoram—- On and from the appoin 
day there shall be formed a new Union 
territory, to be known as the Union territory 
of Mizoram, ompritag the territories 
which immediately before that day were 
comprised in the Mizo District in the exist- 
ing State of Assam and thereupon the said 
territories shafl cease to form part of tha 
existing State of Assam. ~~ aa 


7.. Formation of the Union terri 
of Arunachal Pradesh.— On and from grt 


g 


r 


1972 


appointed day there shall be formed a new 
nion territory, to be known as the Union 
territory of Arunachal Pradesh, voprisiag 
the territories which immediately efore 
that day were comprised in the tribal areas 
specified in Part B of the table appended 
to paragraph 20 of the Sixth Schedule to 
the Constitution (but excluding the areas 
covered by notification No. TAD/R/35/50/ 
109, Jard. the 28rd February, 1951 issued 
by the Governor of Assam under the pro- 
viso to rn sles (8) of the said para- 
ph 20) and known as the North-East 
Frontier Agency and thereupon the said 
territories s cease to form part of the 
existing State of f 


8. Territories of the State of Assam.— 
On and from the appointed day the State 
of Assam shall comprise the territories of 
the existing State of Assam other than those 
specified in Sections 5, 6 and 7. 


9. Amendment of First Schedule to 
the Constitution— On and from the ap- 
potted day, in the First Schedule to the 

onstitution,— 

(a) under the heading “I. THE STA- 

(i) in the paragraph relating to the 
territories of the State of Assam, the fol- 
dowing shall be added at the end, name- 
ty:— 

“and the territories specified in Sec- 
tions 5, 6 and 7 of the North-Eastern Areas 
(Reorganisation) Act, 1971”; 

(ii) after entry 18, the following en- 
tries shall be inserted, namely:— 


“19. Manipur — The territory which 
immediately before the commencement of 
this Constitution was being administered as 
if it were a Chief Commissioners Province 
under the name of Manipur. 


20. Tripura — The territory which im- 
mediately before the .commencement -of this 
Constitution was being administered as if 
it were a Chief Commissioners 
under the name of Tripura. 


21. Meghalaya — The territories speci- 
fied in Section 5 of the North-Eastern 
Areas (Reorganisation) Act, 1971.”; 

(b) under the heading “II. THE UNI- 
ON TERRITORIES”,— 


(i) entries 2 and 8 shall be omitted 
and entries 4 to 9 shall be re-numbered as 
entries 2 to 7 respectively; 

(ii) after entry 7 as so re-numbered, 
the following entries shall be inserted, 
namely:— 


“8. Mizoram — The territories specified 
in Section 6 of the North-Eastern Areas 
(Reorganisation) Act, 1971. 


Province 


9. Arunachal Pradesh—tThe _ territories 
ecified in S. 7 of the North-Eastern Areas 
(Reorganisation) Act, 1971.7. 
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PART IIL 


REPRESENTATION IN THE 
LEGISLATURES 


THE COUNCIL OF STATES 


10. Amendment of Fourth Schedule 
to the Constitution.—On and from the ap- 
pointed day, in the Fourth Schedule to the 
Constitution, in the Table,— 

(a) for entries 19 to 22, the following 
shall be substituted, namely:— 

“19. Manipur Bok 

20. Tripura - we 

21. Meghalaya 1 

22. Delhi . 8 

23. Pondicherry .. 1 

24. Mizoram eee | 

a pronachal: Pradesh an APs 

or the figures “228”, the figures 
p for be substituted, a 
11. Allocation of sitting members re- 
présonting the existing Union territories of 

anipur and Tripura— On and from the 
appointed day the sitting members of the 
Council of States representing the existing 
Union territories of Manipur and Tripura 
shall be deemed to have been duly elected 
under clause (4) of Article 80 to fill the 
seat allotted to each of the States of Mani- 
pur and Tripura respectively in that Coun- 
cil and the term of office of such sitting 
members shall remain unaltered. 

12. Election to fill the seats allotted 
to the State of Meghalaya and the Union 
territories of Mizoram and Arunachal Pra- 
desh.— As soon as may be after the a 
pointed day steps shall be taken to fill the 
seats in the Council of States allotted to 
the State of Meghalaya and the Union 
ironies of Mizoram and Arunachal Pra- 


es 

18. Amendment of Section 27A of 
Act 48 of 1950.—On and from the appoint- 
ed day, in Section 27A of the Representa- 


” 


“231 


tion of the People Act, 1950,— 
(a) in sub-section (1), for the words 
“For the purpose of filling any seat’, the 


words, brackets and figure “Subject to the 
provisions of sub-section (5), for the pur- 
pose of filling any seat” shall be substi- 
tuted; 

(b) in sub-section (4), tor the words 
“The electoral college for each of the Union 
territories of Manipur, Tripura and Pondi- 
cherry”, the words “The electoral college 
for the Union territory of Pondicherry” 
shall be substituted; 

(c) after sub-section (4), the following 
sub-section shall be inserted, namely:— 

“(5) The seat allotted in the Council 
of States to each of the Union territories of 
Mizoram and Arunachal Pradesh shall be 
filled by a person nominated by the Presi- 
dent in this behalf.”. 


THE HOUSE OF THE PEOPLE 


14. Allocation of seats in the existing 
House of the People— (1) On and from 
the appointed day and until the dissolution 


20 [Act 81] 


of the existing House of the People, the 
pan TA eoe States of Anom 
anipur, pura an eghalaya an e 
Arunachal 
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be reserved for the Scheduled Cas 


r 
tes and for the Scheduled Tribes of each 
State and Union territory shall be as 














Union territories of Mizoram an fied in the Table below and the First Sche- 
Pradesh in the House of the People and dule to the Representation of the People 
the number of _ seats,. any, Act, 1950, shall be deemed to have ` been 
(Contd, on Col, 2) amended accordingly. : 
THE TABLE 1 
Number of seats in the existing l 
i . , House of the People 
Namo of the State/Union - 
territory Reserved Reserved 
. Total for the r the 
Schéduled Scheduled. 
Castes Tribes 
1 2 8 4 
L STATES: 
1. Assam wa wa 14 I 2 
2. Manipur r ee ‘© 0) 2 sā 1 
8. Tripura ei UA 2 s 1 
4. Meghalaya fee wa 2 tere 2 
I. UNION TERRITORIES ¢ i 
.1. Mizoram i em T wa T 
2. Arunachal Pradesh ee 1 oa 1 





(2) On and from the appointed day 
and until the dissolution of the existin 
House of the People, Part A of Schedule 
to the Delimitation of Parliamentary and 
Assembly Constituencies Order, 1966 shall 
stand amended as directed din the First 
Schedule. 

15. Parliamentary constituencies of 


the States of Manipur and Tripura and pro- - 


vision as to sitting members.— u On and 
from the appointed day and until the dis- 
solution of the existing House of the Peo- 


le, — 
3 a) the two parliamentary constituen- 
cies of the existing Union territory of Mani- 
pur shall be deemed to be the two parlia- 
mentary constituencies of the State of Mani- 
pur: and 

(5) the two parliamentary constituen- 
cles of the existing Union territory of Tri- 
‘pura shall be deemed to be the two parlia- 
mentary constituencies of the State Tri- 


pura, 
and the Delimitation of Parliamentary and 
Assembly Constituencies Order, 1968 shall 
be construed accordingly. 

(2) Every sitting member of the House 
of the People representing a parliamentary 
constituency which on the appointed day, 
br ae of the provisions sub-section 
1), becomes a parliamentary constituency 
of the State of Manipur or Tripura, as the 
case may be, shall as from that day, be 
deemed to have been elected under sub- 
clause (a) of clause (1) of Art. 81 to the 
House of the People from that constituency. 

16. Provision as to sitting members 
representing Cachar and Dhubri parliamen- 
tary constituencies in the House of the 
People and the election of representative 


` ed`to the House of the People 


from Diphu pestlanicoraty constituency.—= 
(1) The sitting member of the House of the . 
People representing the Cachar parliamen- 
tary constituency which on the appointed 
day, by virtue of the ons of sub-sec- 
tion (S of Section 14, stands altered shall, 
as that day, be deemed to have been 
elected under sub-clause (a) of clause (1) 
of Article 81 to the House of the People 
from that constituency as so altered. 


(2) The sitting member of the House 
of the People representing the Dhubri par- 
liamen constituency which on the ap- 
pointed day, by virtue of the provisions of 
sub-section (2) of Section 14, stands alter- 
ed shall, as m that day, be deemed to 
have been elected under sub-clause (a) of 
clause (1) of Article 8 to the House of the 
from that constituency as so altered. 

(8) As soon as may be after the a 
pen day election shall be held to ihe 

ouse of the People to elect a representa- 
tive from the Diphu parliamentary consti- 
tuency as if the seat of the member elect- 
from that 
constituency has become vacant and the 
provisions of Section 149 of the Represen- 
tation of the People Act, 1951 shall, so 
far as may be, apply in relation to such 
election, i 


17. Parliamentary constituencies of 
the State of Meghalaya and provision as to - 
sitting member representing the Autono- 
mous Districts parliamentary constituency 
in the House of the People and the election 
of renresentative from Tura parliamentary 
constituencyres (1) There shall be two par- 
liamentary constituencies in the State of 
Meghalaya to be called the Shillong parlia- - 
mentary constituency and the Tura parlia- 





Y 
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- specified in Part B of the Table ap 


men constitu A : 
(2) The area “falling within the Garo 
Hills district as it exists immediately before 
the appointed day shall form the Tura par- 
lamen constituency and the remaining 
e State of Meghalaya shall form the 


area in 
Shillong parliamentary constituency and. the 


said two piama constituencies shall 
Pe oe to Lane ee delimited accord- 


(3) The sitting member of the House 
of the People representing immediately be- 
fore the spueinte day the Autonomous 


ar. 
as from that day. 
elected under sub-clause (a) of clause (1) 
of Article 81 to the House of the People 
from the Shillong parliamentary constituen- 
cy. 


(4) As. soon as be after the a 
poni day election ` be held to the 
ouse of the People to elect a representa- 
tive from the Tura parliamen consti- 
tuency as if the seat of the member elected 
to the House of the People from that ‘cons- 
tituency has become vacant and the provi- 


‘sions of Section 149 of the Representation of 


the People 1951 shall, so far as may 
be, apply in relation to such election. 

18. Parliamentary constituency of the 

Mizoram. The whole 

of Mizoram shall 


inted da 
Hess of the People to elect a representa- 
tive from that on preg as if the seat of 
the member elected to the House of the 
People from that constituency has become 
vacant and the provisions of Section 149 of 
the Representation of the People Act, 1951 
shall, so far as may be, apply in relation to 
such election. 

19. Provision as to the member to re- 
present Arunachal Pradesh in the House of 
the People—— The sitting member nominat- 
ed to fill the seat allotted in the House of 
the People to the Tribal Areas of aan 
n 
to h 20 of the Sixth Schedule to 
the’ Cosstitution, known as the North-East 
Frontier Agency, shall, on and from the åp- 
pointed day, be deemed to have been no- 
minated to the seat allotted to the- Union 
territory of Arunachal Pradesh in the House 
of the People. 

The Legislative Assemblies 
20. Allocation of seats in the Legisla- 
tive Assemblies.— (1) On and from the ap- 
inted day, the total number of seats in the 
Pogislative Assembly of the State of Assam, 
to be filled by persons chosen direct 
election from territorial constituencies, shall 
be reduced from one hundrej,and twenty- 
six to one-hundred and fourteen; and every 
siting member of that Legislative Assembly 
representing a constituency which ceases 
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be a constituency in the State of Assam 
virtue of 
shall, 


2 seats- in the 
Legislative Assembly of the State of Mani- 
be constituted at any time after the 
to be filled by persons 

osen by direct election from territorial 
constituencies shall be sixty, out of which 
one seat shall be reserved for the Schedul- 
ed Castes and nineteen seats shall be re- 
served for the Scheduled Tribes. ` 
(3) The total number of seats in the 
Fees! tive Assembly of the State of Tripura, 
to constituted at any time after the ap- 
paintd day, to be filled by persons chosen 
y direct election from territorial constitu- 
encies shall be sixty, out of which six seats 
shall be reserved for the Scheduled Castes 
and nineteen seats shall be reserved for the 
Scheduled Tribes; 

4) The total number of seats in the 
Legislative Assembly of the State of Megha- 
laya, to be constituted at any time after the 
appointed day, to be filled by persons cho- 
= A marie eects from ergata cons- 

encies s sixty, out of whic 
Seah shall be reserved for the Seod 

ribes. 

(5) On and from the appointed day, 

Part B. of Schedule If to the Delimitation 
of Parliamentary and Assembly Constituen- 
cies Order, 1966 shall stand amended as 
directed in the First Schedule. 
- 21. Amendment of Second Schedule 
to Act 43 of 1950.— (1) In the Second 
Schedule to the Representation of the Peo- 
-ple Act, 1950,— 

fh under the heading “I. STATES:;— 

a) in item 2 relating to Assam, for the 
“126”, the figures “114” shall be 
substituted; se 

(b) after item 17 and the entries relat- 
ing thereto, the following shall be inserted, 


namely:— 
“18. Manipur 60 1 19 
19. Tripura 60 6 19 
20. Meghalaya -- 60... 50"; 
(ii) under the headin “Il. UNION 


TERRITORIES:” items 8 and 5 and the en- 
tries relating thereto shall be omitted. 

._ (2) The amendment made by clause (i) 
(a). of sub-section (1) shall have effect on 
and after the appointed day in relation to 
the Legislative embly of the State of 
Assam and the. amendments made by cl. (i 
) and clause (if) of sub-section (1) sh 
ave effect in relation to the Legislative 
Assemblies of the States of Manipur, Tri- 
pura and Meghalaya to be constituted at any 


time after the appointed day. 


22. Delimitation of constituencies.— 
(1) The Election Commission shall, in the 
manner herein provided, distribute, whether 
-before or after the appointed day, the seats 
assigned: to the Legislative Assemblies of 
the Statés- of Manipur, Tripura and Megha- 
laya under Section 20 to single member 


” 
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territorial constituencies and delimit them 
on the basis of the latest census figures 
having regard to the provisions of the Cons- 
titution and to the brni rovisions:— 

(a) all constituencies, ail, so far as 
practicable, be geographically compact areas 
and in delimiting them, regard shall be had 
to physical features, existing boundaries of 
administrative units, facilities of communica- 
tion and public convenience; 

(b) every assembly constituency shall 
be m delimited as to fall only within one 
parliamentary constituency; 

(c) constituencies in which seats are 
reserved for the Scheduled Castes shall be 
distributed in different parts of the States 
and located, as far as practicable, in those 
areas where the proportion of their popula- 
tion to the total population is comparatively 
large; and 

(d) constituencies in which seats are 
reserved for the Scheduled Tribes shall, as 
far as practicable, be located in those areas 
where the proportion of their population to 


the total population is the largest. 
lanation— In this section “latest 
census figures” mean the census figures with 


respect to the State concerned ascertainable 
from the latest census of which the finally 
published figures are available. 

(2) For the p e of assisting in the 
performance of its ctions under sub-sec- 
tion (1), the Election Commission s ag- 
sociate with itself as associate members, — 

a) in respect of the State of Manipur, 
all g sitting members of the House of the 
People representing the Union territory of 
Manipur or, as the case may be, the State of 
Manipur under sub-s. (2) of Sec. 15, and 
such six persons who were members of the 
Legislative Assembly of the Union territory 
of Manipur immediately before its dissolu- 
tion by order of the President published in 
the Gazette of India, dated 16th October, 
1969 with notification No. S. O. 4228, dat- 
ed 16th October, 1969 of the Government of 
India in the Ministry of Home Affairs, as 
the President may, by order, nominate; 


(b) in respect of the State ot Tri 
all the sitting members of the House of the 
People representing the Union territory of 
Tripura or, as the case may be, the State of 
Tripura under sub-section (2) of Section 15, 
aad such six persons, being members of the 
Legislative Assembly of the Union territory 
of Tipas as it functioned immediately be- 
fore the 1st. November, 1971, as the Presi. 
dent may, by order, nominate; 

9 in respect of the State of Megha- 
laya, the member of the House of the Peo- 
ple representing the Autonomous Districts 
parliamentary constituency or, as the case 


may be, the Meghalaya parliamentary cons- ` 


tituency under Section 17, and such of the 
six members of the Legislative Assembly of 
the autonomous .State of Meghalaya consti- 
tuted under Section 62 of the Assam Reor- 
ganisation (Meghalaya) Act, 1969 or, as the 
case may be, of the Provisional Legislative 
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Assembly of the State of Meghalaya refer- 
red to in Section 27, as the President may, 


by order, nominate: 
Provided that none of the associate 
to vote or to 


members shall have a right 


-sign any decision of the Election Commis- 


mn, 
(8) If owing to death or resignation, 
the office of an associate member . falls 
vacant, it shall be filled, if practicable, in 
ce with the provisions of sub-sec- 

tion (2) 


(4) A member of any Legislative As- 
sembly nominated under clause (b) or 
clause (c) of sub-section (2) shall continue 
to be an associate member notwithstandin 
that he ceases to be a member of su 
Legislative Assembly, otherwise than conse- 
quent on the incurring of any disqualifica- 
tion. 
The Election Commission shall— 
(a publish its proposals for the delimi- 
tation of constituencies, together, with the 
dissenting proposals, if any, of any associate 
member who desires publication thereof, in 
the Official Gazette and in such other man- 
ner as the Commission may consider fit, to- 
gether with a notice inviting objections and 


suggestions i E fo fhe ro s and 
specifying a date on or after whic e pro- 
osals will be further considered it 


(b) consider all objections and sugges- 
tions which may have been received by it 
before the date so specified: - 

(c) after considering all objections and 
suggestions which may have been received 
by it before the date so specified, determine 
by one or more orders the delimitation of 
constituencies and cause such order or 


orders to be published in the Official 
Gazette; and upon such ublication, the `’ 
order or orders shall have the full force of 
law and shall not called in question in 
any court, | f 

(6) As soon as may be such pub- 


23. Power of Election Commission to 
maintain delimitation orders up-to-date.— 
(1) The Election Commission may, from 
time to time, by notification in the Official 
Gazette,— 

(a) correct any printing mistake in any 
order made under Section 22 or any error 
ising therein from inadvertent slip or 
omission; 

(b) where the boundaries or name of 
any territo division mentioned in any 
such order or orders are or is altered, make 
such amendment as appear to it to be neces- 
sary or expedient for bringing such order 
up-to-date, 

(2) Every notification under this sec- 
tion shall be laid, as soon as may be after 
it is issu before the Legislative Assem- 
bly of the cdficerned State. 


24. Validation of acts done previons 
to the commencement of the Act— All 
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things done, and all steps taken, before the 
commencement of this Act with a view to 
delimiting the territorial constituencies of 
the States of Manipur, Tripura and Megha- 
laya for the p se of elections to the 
Legislative Assemblies of those States shall, 
in so far as they are in conformity with the 
< provisions of Sections 22 and 23, be deem- 
ed to have been done or taken under those 
sections as if those sections were in force at 
the time such things were done or such 
steps were taken. 


25. Amendment of Scheduled Castes 
Orders.— (1) On and from the appointed 
y, the Constitution (Scheduled Caston) 
Order, 1950 shall stand amended as dir 
in the Second Schedule. 


(2) On ‘and from _ the appointed day, 
the Constitution (Scheduled Castes) (Union 
Territories) Order, 1951 shall stand amend- 
ed as directed in the Third Schedule. 


26. Amendment of Scheduled Tribes 
Orders.—(1) On and from the appointed day, 
the Constitution (Scheduled Tribes) Order, 
1950 shall stand amended as directed in the 
Fourth Schedule. 


2) On and from _ the appointed day, 
the Constitution (Scheduled Tribes) (Union 
Territories) Order, 1951 shall stand amend- 
ed as directed in the Fifth Schedule. 


27. Provision as to Provisional Legis- 
lative Assembly of the State of Meghalaya 
and as to Rules of ure and Conduct 
of Business of the Legislative Assemblies of 
the States of Meghalaya, Manipur and Tri- 
pura— (1) On and from the appointed day 
and until the Legislative Assembly of the 
State of Meghalaya has been duly constitut- 
ed and summoned to meet for the first ses- 
sion under the provisions of the Constitu- 
tion, the Provisional Legislative Assembly of 
the autonomous State of Me halaya, ex- 
cluding the members -nominate ereto, 
constituted under Section 62 of the Assam 
Reorganisation (Meghalaya) Act, 1969 and 
functioning immediately before the apport: 
ed da be the visional Legislative 
Agtemnbly of the State of Meghalaya and 
that Assembly shall exercise the pores 
and perform all the duties conferred ay he 

rovisions of the Constitution on the Legis- 
Tetive Assembly of that State: 


Provided that for the purposes of this 
sub-section, the member representing the 
autonomous District United Khasi-Jaintla 
Hills in the said Provisional Legislative As- 
sembly of the autonomous State of Megha- 


laya shall be deemed also to represent the 
territories in clause (b) of Seo- 
tion 5. 


(2) The term of office of the members 
of the Provisional Legislative Assembly of 
the State of Meghalaya shall, yoless the said 
Legislative Assembly is sooner dissolved, 
expire immediately before the’ first meetin 
of the Legislative Assembly of the State 


Meghalaya. 
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(8) The persons who, immediately be- 
fore the appointed day, are the Speaker and 
the Deputy Speaker of the Provisional Legis- 
lative embly of the autonomous State of 
Megas shall be the Spear er and the 

eputy er respectively o e Provisio- 
nal a aeann Assembly of the State of 


Mecha 

(4) The Rules of Procedure and Con- 
duct of Business of the Provisional Legisla- 
tive Assembly of the autonomous State of 
Meghalaya, as in force immediately before 
the appointed day, shall, until rules are 
made under clause (1) of Article 208, be 
the Rules of Procedure and Conduct of 


adaptations as mey be m 
Speaker of the Legislative Assembly, con- 
cerned, 

(5) The Rules of Procedure and Con- 
duct of Business of the Legislative Assem- 
bly of the Union territory of Manipur, as in 
force immediately before its dissolution by 
order of the President published in the 
Gazette of India, dated the 16th October, 
1969 with notification No. S.O. 4228, dated 
the 16th October, 1969 of the Government 
of India in th ini i 
shall, until rules are made under cl. (1 
of Article 208, be the Rules of Procedure 
and Conduct of Business of the Legislative 
Assembly of the State of Manipur, subject 
to such modifications and adaptations as 
may be made therein by the Governor 
that State. 


(6) The Rules of Procedure and Con- 


‘duct of Business of the Legislative Assem- 


bly of the Union territory of Tripura as in 
force immediately before the Ist Novem- 
ber, 1971, shall, until rules are made under 
clause (1) of Article 208, be the Rules of 
Procedure and Conduct of Business of the 
Legislative Assembly of the State of Tri- 
pura, subject to such modifications and 
adaptations as may be made therein by the . 
Governor of that State. 


PART IV 


HIGH COURT 

28. Common High Court for Assam, 
Nagaland, Meghalaya, Manipur and Tri- 
— (1) On and from the appointed 
Y;— ý E 

a) the High Court 
Nagaland shall 
hereby abolished; 

by there shall be. a common High 
Court for the States of Assam, Nagaland, 
Meghalaya, Manipur and Tripura to be 
called the Gavhati High Court (the High 
Court of Assam, agaland, Meghala 


ya, 

Mani: and Tripura); 
c) the hidga the High Court of 
a office imme- 


o 
Assam and d holdin 
diately before day shal unless they 


of Assam and 
cease to ` function and is 


24 [Act 81] 


have elected otherwise, become on that 
day the Judges of the common High Court. 
(2) Nothing in clause (a) of sub-sec- 
tion (1) shall prejudice or affect the con- 
hah o ae T any notice served, T 
ction irection given or proceed- 
ings taken before the appointed day by the 
High Court of Assam and Nagaland under 
the powers then conferred upon that Court. 
29. Jurisdiction of the common High 
Court. On and from the appointed day, 
the common High Court shall 
ect of the territories comprised in the 
tates of Assam, Manipur, Meghalaya, Naga- 
land and Tripura, such jurisdiction, 
ers and authority as under the law in 
rce immediately before the appointed day, 
are exercisable in respect of those territories 
by the High Court of Assam and Nagaland 
or the Court of the Judicial Commissioner 
for Manipur, or the Court. of the- Judicial 
Commissioner- for Tripura, as the case may 


80. Abolition of certain Courts.—— (1) 
On and from the appointed day, the Courts 
of the Judicial Commissioners for Manipur 
and Tripura shall cease to function and are 
hereby abolished. - 

(2) Nothing in sub-section (1) shall pre- 
judice or affect the continued operation of 
any notice served, injunction issu irec- 
tion given or joneedin taken before the 
Screed day any of the Courts abolish- 

by that sub-section, under the powers 
then conferred upon that Court, 

81. Principal seat and other places of 
sitting of the common High Court.—{1) The 

rincipal seat of the common High Court shall 
7 at the same place at which the principal 
seat of the eh Court of Assam and Naga- 
land is located immediately before the ap- 
pointed day. i : 

(2) The President may by notified order 
provide for the establi; 
ent bench or benches of the common High 
Court at one or more 


Provided that before issuing any order 
mder this sub-section, the President shall 
sonsult the Chief Justice of the common 
High Court and the Governor of the- State 
in which the bench or benches is or are 
proposed to be established. 

(8) Notwithstanding anything contain- 

in sub-section (1) or sub-section (2), the 
joe es and division courts of the common 

igh Court may also sit at such other place 
or bones ae Sinte eras M pur, 
Me aya, Nagaland or Tripura - as 8 
Chief Justice may, with the approval of the 
Governor of the State concerned, appoint. 


of 
ind from the appointed day, the 
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ve, in res-, 


ent of a perman- 


- of the roll of the Bar 


ALR. 


u the common en ao shall extend to 
e on. territori Mizo: - 
a ries ram and Aruna: 


33. Allocation of 


spect of salaries and allowances of the 
Judges of the common High Court shall be 
allocated’ amongst: the States of Assam, 
Manipur, Meghalaya, Nagaland and Tripura 
and the Union in such proportion as the 
President may, by order, determine. 


34. Special provisions relating to advo- 
cates and Bar Council.— (1) Subject to any 
rule made or direction given by the com-| 
mon High Court in this behalf 


who immediately before the appointed d 
is an advocate entitled to asila in the 
High Court of Assam and Nagaland or in 


the Court of the Judicial Commissioner for 
Manipur or in the Court ici 
Commissioner for Tri 


(2) The right of audi in the 
mon High Court shall he senna oa aes 
cordance with the -like principles as, im- 
modur. before the appointed day, are in 
orce | respect ‘to the right of audi 
in the High Court of jean Nagaland; 

Provided that as among the Advocat 
General of the States of sare Mantou, 
Meghalaya, Nagaland and Tripura, the right 
of audience shall be determined with re- 
terenca to their dates of enrolment as advo- 
cates. . 


3) On and from the appointed day, in 
the Me Act, “1961 “thereafter in this 
Part referred to as the tes Act), in 
Section 83,— ; 

a) in sub-section (1) 
i) for clause 
substitut 


‘ripura.”: 
. (ii) in clause (e), for the words “Union 
territories of Tripura and the Andaman and 
Nicobar Islands”, the words “Union territo 
of the Andaman and Nicobar Islands” shall 
yey Sea ha 
(b) ia sub-section (2), in -clausé 
the words “Bar Gora - of ‘Again ©, = 
Meme Mou CA ee ee 
eghala i r 
ee te 8 Dees elle 
(4) The provisions of Section 17 < 
Advocates Act shall ‘have effect A Bee 
Nagaland, Meghala aan 
subject to the modifications that,— 
is oe dapes i a) of subsection () of 
said Section 17, owing 
shall be substitu x wit 


any on 
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(i) on the roll of the Bar Council of 
‘Assam and Nagaland immediately before 
the day appointed under clause (b) of Sec- 
tion 2 of the North-Eastern Areas (Re- 
organisation) Act, 1971: 

(i) on the roll of the Bar Council of 
West Bengal immediately before that day 
and who, within three months from that 
day, express in such manner as the Bar 
Council of India may, by rules, prescribe 
their intention in writing to practise withi 
the jurisdiction .of the Bar Council of 
Assam, Nagaland, Meghalaya, Manipur and 
Tripura;”; 

(b) in clause (a) of sub-section (8) of 
the said Section 17, for e wo and 
figures “with his date of enrolment under 
the Indian Bar Councils Act, 1926”, the 
words “with his seniority on the roll of the 
Bar Council of Assam and Nagaland or, as 
the case may be, the Bar Council of West 
Bengal” shall be substituted. 

(5) Notwithstanding anything contained 
in the Advocates Act, os aali or modi- 
fied by sub-sections (8) and (4), — 


(a) in the case of the first Bar Council 
of Assam, Nagaland, Meghalaya Manipur 
and Tripura under that Act, the fifteen 
members required to be elected under 
clause (b) of sub-section (2) of Section 8 of 
that Act, shall be nominated by the Chief 
Justice of the common High Court from 
amongst the advocates who are entitled as 
of right to practise in that High Court and 
are ordinarily pree ang within the territories 


Pradesh and the term of office of the mem- 
bers so nominated shall be one year from 
the date of the first meeting of the Council 
or until their successors are duly elected in 
accordance with the provisions of the said 
‘Act, whichever is earlier; f 

(h) the names of persons entered on 
BAY o tie T p as caves b ne 
| eghalaya, Manipur and Tripura from 
the roll of the Bar Council of West Ben 
in accordance with the provisions of cl. (a) 
of sub-section (1) of Section 17 of the Ad- 
vocates Act, as modified 
shall, as from the date or dates on which the 
nemes are so entered, stand removed from 
the roll of the Bar Council of West Bengal; 


(c) any proceedings which were pend- 

Ing or which may be instituted against any 
erson before or by the Bar Council of 
Ree and Nagaland or by the -Bar Council 
of West Ben immediately before his name 
is entered in the roll of the Bar Council of 
Assam, Nagaland, Meghalaya, Manipur and 
Tripura in accordance with the provisions of 
clause (a) of sub-section (1) of Section 17 of 
the Advocates Act, i ec- 


before or by the Bar Coun- 
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d) every person who, immediately be- 
fore Q name stands removed from the roll of 
the Bar Council of West Bengal in accord- 
ance with the provisions of clause (b), is 
a member of the Bar Council of West Ben- 
al, shall cease to be a member of that 

uncil as from the date on which his 
name stands so removed from the.roll of 
that Bar Council; l 

(e) the rules made or deemed to have 
been made by the Bar Council of Assam 
and Nagaland and in force immediately be- 
fore the date on which the first Bar Council 
of Assam, Nagaland, Meghalaya, Manipur 
and Tripura is duly constituted in accord- 
ance with the provisions of clause (a), shall, 
subject to such modifications and adapta- 
tions as may be made therein by the Chair- 
man of the Bar Council of Assam, Naga- 
land, Meghalaya, Manipur and Tripura, Te 
deemed to be-rules made by that Bar Coun- 
cil and shall have effect accordingly. 

(6) (a) As from the’ appointed day, the 
assets and liabilities of the Bar Council of 
Assam and Nagaland shall 
Council of Assam, Nagalan 
Manipur and Tripura. 

(b) The assets and liabilities of the 
Bar Council of West Bengal shall be appor- 
tioned between that Bar Council and 
the Bar Council of Assam, Naga- 
land, Meghalaya, Manipur and Tripura 
in such manner and proportion as may be 
agreed upon by the Bar Councils and in 
default of agreement with reference to any 
matter, the matter shall be referred to the 
Chairman of the Bar Council of India and 
his decision thereon shall be final. 

Explanation.— Expressions used in this ` 
section but not defined in this Act shall 
have the meanings assigned to them res- 
pectively in the Advocates Act. 


85. Practice and procedure in the 
common High Court.— Subject to the pro- 
visions of this Part, the law in force imme- 
diately before the appointed day with res- 
pect to practice and procedure in the High 
Court of Assam and Nagaland shall, with 
the necessary modifications, apply in rela- 
tion to the common High Court. f 
86. Custody of seal of the common 
High Court.— The law in force immediate- 
ly before the appointed day with respect to 
the custody of the seal of the High Court 
of Assam and Nagaland . shall, th the 
necessary modifications, apply with respect 
to the custody of the seal of the common 


ass to the Bar 
Meghalaya, 


87. Form of writs and other pro- 
cesses— ‘The law im force immediately be- 
fore the appointed day with respect to the 
form of writs and other mo used, 
issued or awarded by the High Court - of 
Assam and Nagaland shall, with the neces- 
sary modifications, apply with respect to the 
form of writs and other. processes used, 
issued. or aw e common High 
Court. : 
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Powers of Judges— The law in 

ae hie the appointed day 
of the Chief 
ae Judges and division courts 
High Court of Assam and Nagaland 


the exercise oe those powers oe the 
necessary modifications, apply ion to 
the common High Court, 


89, Procedure as. to appeals to Sup 
reme Court. The law in force immediate- 
ly before the appointed day relating to ap- 
peals to the Supreme Court from the Hi 
Court of Assam and Nagaland and the 
Judges and division courts thereof shall, 
with the necessary modifications, apply in 
relation to the common High Court. 

40. Transfer of proceedings from the 
High Court of Assam and Nagaland and the 
Courts of the Judicial Commissioners to the 
common High Court.— (1) All proceedings 

nding in the High Court of Assam and 

agaland and in the Courts of the Judicial 
Commissioners for Manipur and sapan 
immediately before the appointed day shall, 
from such day, stand transferred to the 
common High Court. 

(2) Even proceeding transferred under 
sub-section (1) shall be disposed of by the 
common High Court as if such proceeding 
was entertained by that High Court. 

) Any order made before the appoint- 
ed day by the High Court of Assam and 
Nagaland or by the Court of the Judicial 
Commissioner for Manipur or by the Court 
of the Judicial Commissioner for Tripura 
shall, for all oses, have effect not only 
as an order of that High Court or, as the 
“ case may be, of that Court but also as an 
order of the common High Court. 

4l. Interpretation— For the purposes 
of section 40,— 

(a) proceedings shall be deemed to be 
pending in a court until that court has dis- 
posed of all issues between the parties, in- 
cluding any issues with respect to the taxa- 
tion of the costs of the proceedings and shall 
include appeals, applications for leave to 
appeal to the Supreme Court, applications 
for review, petitions for revision and peti- 
tions for writs; and : f 

(b) references to a High Court shall be 
construed as including references to a 
Judge or division .court thereof; and refer- 
ences to an order made by a court or a 
udge shall be construed as’ including re- 
erences to a sentence, judgment or decree 
passed or made by that court or Judge. 

42. Right to appear or not in proceed- 
ings transferred to the common High 
Court.— Any person who, immediately be- 
fore the appointed day, is an advocate en- 


titled to practise in the High Court of Assam: 


and Nagaland or in the Court of the Judi- 
cial Commissioner for -Manipur or in’ the 
Court of the Judicial Commissioner for Tri- 


ura and was authorised to-a or to aet 
any proceedings transforred. om the said 
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High Court or Courts of the Judicial Com- 
missioners to the common High Court under 
Section 40, shall have the right to appear 
or to act, as the case may be, in the com- 
mon High Court in relation to those pro- 
ceedings. 


43. Savings—— Nothing in this Part 
shall affect the application to the .common 
High Court of any provisions of the Cons- 
titution, and this Part shall have effect sub- 
ject to any provision that may.be made on 
after the appointed day with respect to that 
High Court by any gislature or other 
authority having power to make such provi- 


sions. 

PART V 
AUTHORISATION OF EXPENDITURE 
AND DISTRIBUTION OF REVENUES 

44, Authorisation of expenditure pend- - 
ing sanction by. Legislatures (1) The 
President may, at any time before the ap- 
pointed day, authorise by order such expen- 

iture from the Consolidated Fund of the 
State of Manipur or of the State of Tri 
as he deems necessary for a period of not 
more than six months beginning with the 
appointed day pending the sanction of such 
expenditure by the Legislative Assembly of 
the State of Manipur. or of the State of Tri- 

as the case may be: 

Provided that the Governor of Mani- 
pur or of Tripura may, after the appointed 

y, authorise by order such further er- 
penditure as he deems necessary from the 
Consolidated Fund of the State of Manipur 
or, as the case may be, of the State of Tri- 
pura for any period not extending beyond 

e said period of six months. 

2) The President or, as the case may 
be, the Governor of the concerned State 
shall make separate - orders under sub-sec- 
tion (1) in respect of periods ing in 
different financial years. 

(3) The Governor of Assam, exercising 
the functions as Governor in relation to the 
autonomous State of Meghalaya by virtue 
of the Assam Reorganisation eghalaya) 
Act, 1969, may at any time, before the ap- 
pointed day, authorise by order such ex- 

nditure from the Consolidated Fund of the 

tate of Meghalaya as he deems necessary 

for a period of not more than six monthg 
beginning with the appointed day pending 
the sanction of such expenditure Ty „tho 
Legislative . Assembly of Meghalaya: 

Provided that the Governor. of Megha- 
laya may, after the appointed day, autho- 
rise nA -further expenditure as he deems 
necessary from .the Consolidated Fund of 


the State of Meghalaya for any iod not 
extending beyond the said peri of six 
months. . 


(4) The Governors referred to in sub- 
scien a9) shall make separate se eng 
at sub-séttton in respect o ri i 

in- different financial years. P 
(5) The President may, at any tme, 
before or after the appointed day authorise 
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by order such expenditure from the Consoli- 
dated Fund of India as he deems necessary 
fx a period a ga more oes omis 

eginning wit e appoint y for the 
adwninistration of the affairs of the Union 
territory of Mizoram pending the sanction of 
such expenditure by Parliament. 


(6) The President shall make separate 
orders under sub-section (5) in respect of 
periods falling in different financial years. 


45. Appropriation of moneys for ex- 
penditure to the Union territory of Aruna- 
chal Pradesh Any Act passed by Parlia- 
ment for the appropriation of any money 
out of the Consolidated Fund of India to 
meet the expenditure in respect of any part 
of the financial year 1971-72 in, or for the 

oses of, the tribal areas of Assam speci- 
Bed in Part B of the Table appended to 

aragraph 20 of the Sixth Schedule to the 
onstitution shall, on and from the ap- 
pointed day, have effect also in relation to 
the Union territory of Arunachal Pradesh 
and it shall be lawful for the President to 
spend any amount in, or for the purposes 
of, that Union territory’ out of the amounts 
authorised by such Act to be expended in, 
or for the purposes of, the said tribal areas. 


46. Reports relating to the accounts 
of the Union territories of Manipur and Tri- 
pura-— (1) The reports of the Comptroller 
and Auditor Ceneri. of India referred to in 
Section 49 of the Government of Union 
Territories Act, 1963 relating to the accounts 
of the Union territory of Manipur or of the 
Union territory of Tripura in respect of any 
period prior to the appointed day shall be 
submitted to the Governor of Manipur or 
of Tripura, as the case may be, who shall 
cause them to be laid before the Legislative 
Assembly of the State of Manipur or of the 
State of Tripura, as the case may be. 


(2) The Governor of Manipur or of Tri- 
pura, .as the case may be, may, by order,— 


(a) declare any expenditure incurred 
out of the Consolidated Fund of the Union 
territory of Manipur or of Tripura on any 
service in respect of any porog prior to the 
oppone day during e financial year 
1971-72 or in respect of any earlier finan- 
cial year in excess of the amount nted 
for that service and for that year as disclos- 
ed in the reports referred to in sub-sec. (1) 
to have been duly authorised, and 


(b) provide for any action to be taken 
on any matter arising out of the said re- 
ports. 

47. Reports relating to the accounts 
of the autonomous State of Meghalaya-— 
(1) The reports of the Comptroller and Audi- 
tor-General of India relating to the accounts 
of the autonomous State of Meghalaya in 
respect of any period prior to the appoint- 
ed day shall be submitted to the Governor 
of Meghalaya who shall cause’ them to be 
laid before the Legislative Assembly of the 
State of Meghalaya. 
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(2) The Governor of Meghalaya may, 
order,— 
(a) declare an expenditure ‘incurred 


out of the Consolidated Fund of the auto- 
nomous State of Meghalaya on any service 
peels of any period prior to the a 
pointed day during the financial year 1971- 
72 or in respect of any earlier financial year 
in excess of the amount granted for that 
service and for that year as disclosed in the 
reports referred to in sub-section (1) to have 
been duly authorised, and 
) provide for any action to be taken 
on any matter arising out of the said reports. 
48. Allowances and privileges of the 
Meghalaya 
and Tripura The allowances an ivi 


privi- 
leges of the Governors of Ass Manipur, 
dea and Tripura shall, until provision 
in that behalf 


is made by Parliament b 
law under clause (8) of Article 158, be ak 
as the President may, by order, determine. 

49. Distribution of revenues.— The 
President shall, by order, determine the 
KE ad of the revenues of the States of 

ssam, Manipur, Meghalaya and Tripura 
and the share of each such State in the 
Union duties of excise, estate duty and taxes 
on income and for that purpose amend. there- 
y the relevant provisions of the Union 
Duties of Excise (Distribution) Act, 1962, 
the Additional Duties of Excise (Goods of 
Special Importance) Act, 1957, the Estate 
Duty (Distribution) Act, 1962 and the Cons- 
titution (Distribution of Revenues) Order, 
1969 in such manner as he thinks fit. 

PART VI 
ASSETS AND LIABILITIES 

50. Property, assets, rights, liabilities, 
obligations, etc., of the States of Manipur 
and Tripura— (1) All such property and 
assets within the Union territory of Mani- 
pa or of Tripura as are held immediately 

efore the appointed day by the Union for 

purposes of governance of that Union terri- 
tory shall, on and from that day, pass to the 
State of Manipur or of Tripura as the case 
may be, unless the purposes for which such 
property and assets are so held are Union 
purposes: 

Provided that the cash balance in the 

treasuries in the Union territory of Manipur 
or of Tripura before the appointed day shall, 
as from that day, vest in the State of Mani- 
pur or of Tripura, as the case may be. 
; (2) All rights, liabilities and obligations 
(other than those relatable to, or in connec- 
tion with, a Union purpose), whether arising 
out of any contract or otherwise, which are, 
immediately before the appointed day,— 

(a) the rights, liabilities and obligations 
of the Central Government arising out of, 
or in connection with, the governance of 
the Union territory of Manipur or of Tri- 
pura; or 

(b) the rights, liabilities and obligations 
of the Administrator of the Union territory 
of Manipur or of Tripura in his capacity as 
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such or of the Government of the Union 
territory of Manipur or of Tripura, 

shall, on and from the epr inted day, be 
the rights, liabilities and obligations of the 
Government of the State of Manipur or of 
Tripura, as the case may be. 

a The right to recover arrears of— 
(a) any tax or duty being a tax or eerd 
enumerated in the State List in the Seveni 

Schedule to the Constitution, or. 

(b) any duty referred to in Article 268, 

(c) any tax under the Central ‘Sales 
Tax Act, 1956, . ` 
which having fallen due in the Union terri- 
tory of Manipur or of Tripura inmodietaly 
bedre the appointed day shall, on an 
from that day, pass to the State of Manipur 
or of Tripura, as the case may be. 

(4) The provisions of this section shall 
not apply to or in relation to,— 

Ga) any institution, undertaking or pro- 
ject the expenditure in relation to which is, 
immediately before the appointed day, met 
from and out of the Consolidated Fund of 


India 

(b) any property which has been plao 
ed by the Union at the disposal of the ad- 
ministration of the Union territory of Mani- 
pur or of Tripura subject to the condition 
that the ownership thereof will continue to 
vest in the Union. 

Explanation.— For the purposes of this 


section,— 
(a) “liability” includes liability in res- 


pect of any civil deposit, local fund de- 


posit, charitable or other endowment, pro- 
vident fund account, pension or actionable 
Wrong; : 

(b) “Union purposes” mean the = 
poses of Government relatable to any of the 
- matters mentioned in the Union List in the 
Seventh Schedule to the Constitution. 


51. Assets and liabilities of the State 
of Meghalaya.— (1) All rights, 
contract or otherwise, which are, imme- 
diately before the appointed day, the rights, 
liabilities and obligations of the autonomous 
State of Meghalaya, including the rights, 
liabilities and obligations apportioned or 
to be apportioned to the share of the auto- 
nomous State of Meghalaya by virtue of 
Section 58 of the Assam Reorganisation 
(Meghalaya) Act, 1969, shall, on and from 
the appointed day, be the rights, liabilities 
and obligations of the State of Meghalaya. 

(2) All property and assets held by the 
autonomous State of Meghalaya. immediate- 
ly before the appointed day, including the 
property and assets apportioned or to be 
apportioned to the share of the autonomous 
State of Meghalaya by virtue of Sec. 58 of 


the Assam Reorganisation eghalaya) Act, 
1969, shall, on and from that day, pass to 
the State of Meghalaya, 

(3) Subject to the provisions of sub- 


sections 


1) and (2) of section and Sec- 
tion 52, Ch 


rights, liabilities and obligations 
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liabilities - 


and obligations whether arising out of any- 


A LR, 


whether arising out of any contract or other- 
wise, which are, immediately before the a 

pointed day, the rights, liabilities and obi- 
gations of the existing State of Assam and 
all property and assets held by the existing 


State of Assam immediately .before the ap- ' 


pointed day shall be apportioned between 
the State of Assam and the State of Megha- 


laya in accordance with the provisions con- 
tained in the Sixth Schedule. 
ets and Habilitles Gncluding 


52. Ass 
blic debt) relating to the Mizo District.— 
(1) All property and assets within the Mizo 
istrict which are, immediately before the 


appointed day, vested in the existing State 
oF Assam shall, as from that day, vest in 
the Union. 


(2) Unless the Central Government 
otherwise directs, any stores, articles and 
other goods belonging to the existing State 
of: Assam and situated outside the Mizo 
District immediately before the appointed 
day shall, as from that day, pass to the 
Union if such stores, articles or other goods 
are held for, or are relatable to, the i hie 
istration of that District. : 

(8) All rights, liabilities and obli 
tions of the existing State of Assam in rela- 
tion to the Mizo District shall, as from the 
appointed day, 
obligations o 


be the rights, liabilities and 
the Union. 

(4) The liability of the existing State 
of Assam to the Union in respect of the 
loans taken that State from the Central 
Government be reduced by. an amount 
which bears such proportion to the total 

blic debt of that State immediately be- 

re the appointed day as the total expen- 
diture on capital works and other capi- 
tal outlays incurred or deemed to have 
been incurred up to that day by the exist- 
ing State of Assam in the Mizo District 
bears to the total expenditure on all capital 
works and other capital outlays  incurr 
or deemed to have been incurred by 
ene State of Assam up to the appointed 

y: ii 


Provided that for the ses of this 
sub-section the total public debt of the 
existing State of Assam shall exclude the 
public debt apportioned or apportionable to 
the autonomous State of Meghalaya under 
Section 58 of the Assam Reorganisation 
(Maghalaya) Act, 1969, and the total ex- 
penditure on. all capital works and other 
capital outlays incurred or deemed to have 
been incurred by the existin State of 
Assam shall exclude such outlays incurred 
or deemed to have been incurred for the 
pee of the autonomous State under the 
8 section. i 

(5) Nothing in this section shall apply 
to any amount which may be payable by 
the Union.jo the existing State of Assam 
in respect of the expenditure incurred b 


that State in connection with intemal dis- 


turbances in the Mizo District. 


the: 


i 


1972 


\ PART VIL 
PROVISIONS AS TO CERTAIN 
_ CORPORATIONS 
58. Provisions as to certain Corpora- 
tions.— (1) The following bodies corporate 
Cons oia for the existing State of am, 
namely:—. 
_ (a) the State Electricity Board consti- 
tuted under the Electricity (Supply) Act, 
1948; and 


tho State Warehousing Corporation ` 
Corpo- 


) 
E e under the Warehousing 
rations Act, 1962. 


shall, on and from the appointed day, con- 
tinue to function in those areas in respect 
of which they were functioning immediate- 
ly before that day, subject to the provisions 
of this section and to such directions ‘as 
may, from time to time, be issued by the 
Central ernment. 

(2) Any directions issued by the Cen- 
tral Government under sub-section (1) im 
respect of the Board or the Corporation 
may include a direction that the Act under 
which the Board- or the Corporation was 
constituted shall, in its application to 
Board or Corporati have effect subject 
to such exceptions and modifications as 
Central Government thinks fit. i 


8) The Board or the Corporation re- 
to in sub-section AG S cease to 
function as from, and s be deemed to 


be dissolved on, the expiry of a period of 
two years from the pona day or such 
earlier date as the tral Government 
may, by order, appoint; and upon such dis- 
solution, its assets, rights and liabilities 
shall be apportioned between the successor 
States in such manner as may be a; 
upon among them within one year of the 
dissolution of the Board or the Corporation, 
as the case may be, or if no poreamem is 
reached, in such manner as the Cen 
Government may, be order, determine. 

‘ (4) Nothing in the preceding provisions 
of this section shall be construed as pre- 
venting the Government of any of the suc- 
cessor States from constituting at any time 
on or after the appointed day, a State Elec- 


tricity Board or a State Warehousing Cor-- 


poration for that State under the provisions 
of the Act relating to such Bo or Cor- 
poration; and if such a Board or a Corpo- 
ration is so constituted in any of the suc- 
cessor States before the dissolution of the 
Board or the Corporation referred to in sub- 
section (1),— 

(a) provision may be made by order of 
the Central Government enabling the new 
Board or the new Corporation to take over 
from the existing Board or Corporation all 


or any of its undertakings, assets, rights 
and liabilities in that State, and 
(b) upon the dissolution of the existing 


Board or Corporation,— 

(i) any assets, . rights and liabilities 
which would otherwise have passed to that 
State by or under the provisions of sub- 
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section (8) shall pass to the new Board or 
ge new Corporation - instead of to that 


(ii) any employees who would other- 
wise have been transferred to or re-employ- 
ed by that State wnder_ sub-section (3) 
read with ‘clause (i) of sub-section ©), 

be transferred to or re-employed by the 
new Board or the new Corporation instead 
of to’ or by that State. 


(5) An agreement entered into be- 
tween the successor States under sub-section 
(8) and an order made the Central Gov- 
ernment under that sub-section or under 
clause ` (a) of sub-section (4) may provide 
for the transfer or re-employment of any 
employees of the Board or the Corporation 
referred to in sub-section (1),—- 

(i) to or by the successor States, in 
the case of an agreement under sub-section 
oe Pa open pede nes thee abe 


(if) to or by the new Board or the 
new Corporation constituted under sub-sec- 
tion (4), in the case of an order made under 
clause (a) of that sub-section, 
and, subject to the provisions of section 58, . 

for the terms and conditions of service 
applicable to such employees such 

er or reemployment. 


54. Continuance of arrangements in 
regard to generation and supply of electric 
power and supply of water.— If it appears 
to that Central Government that the 
arrangement in regard to the generation or 
supply of electric power or the supply of 
water for any area or in regard to the exe- 
cution of any project for such generation 
or supply has been or is likely to be modi- 
fied to the disadvantage of that area by rea- 
son of the fact that it is, by virtue of the 
provisions of Part II, outside the State in 
which the power stations and other instal- 
lations for the generation and supply of 
such power, or the catchment area, reser- 
voirs and other works for the supply of 
water, as the case may be, are located, the 
Central Government may give such direc- 
tions as it deems fit, to the State Govern- 
ment or other authority concerned for the 
maintenance, so as practicable, of the 
previous arrangement, 


55. Provisions as to Assam State Fin- 
anclal Corporation— (1) The Assam State 
Financial Corporation established under the 
State Financial Corporations Act, 1951 
shall, on and from the appointed day, con- 
tinue to function in those areas in respect 
of which it was functioning immediately 
before that day, subject to the provisions 
of this section and to such directions as. 
may, from time to time, be issued by the 
Central Government. : 


(2) Any directions issued by the Cen- 
Government under sub-section (1) in 
respect of the Corporation may include a 


_direction that the said Act, in its applica- 


shall have effect 


tion to the Corporation, 
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subject to such tions and modifica- 
tions as may be specified in the direction. 


(8) Notwithstanding anything contain- 

in sub-section (1) or sub-section (2), the 
Board of Directors of the Corporation may. 
with the previous oo of the Central 
Government and shall, if so required by 
the Central Government, convene at any 
time after the appointed day a meeting’ for 
the consideration of a scheme for the re- 
constitution or reorganisation or dissolution, 
as the case may be, of the Corporation, in- 
cluding proposals regarding the formation 
of new Corporations, and the transfer 
thereto of the assets, rights and liabilities 
of the existing Corporation, and if such a 
scheme is approv at a general meeting 

a resolution passed by a majority of the 
shareholders present and voting, the: scheme 
shall be submitted to the Central Govern- 


ment for its sanction. 


(4) If the scheme is sanctioned by the 
Cen Government either without modi- 
fications or with modifications which are 
approved at a gaal meeting, the Central 
Government shall certify the scheme, and 
upon such certification the scheme shall, 
notwithstanding anything to the contrary 
contained in any law for the time being in 
force, be binding on the Corporations af- 
fected by the scheme as well as the share- 
holders and creditors thereof. 


(5) If the scheme is not so approved 


or sanctioned, the Central Government 
may refer the scheme to such Judge of the 
common High Court as may be nominated 
in this be by the Chief Justice thereof, 
and the decision of the Judge in regard to 
the scheme shall be final and shall be bind- 
ing on the Corporations affected by the 
sung as well as the shareholders and 
creditors thereof. = 
6) Nothing in the preceding provisions 
of © section shall be construed as pre- 
venting the Government of the State. of 
Me ya from constituting, at any time 
after the appointed day and with the ap- 
of the Central Government, a State 
inancial Corporation for that State under 
the State Financial Corporations Act, 1951. 


56. General provisions as to statutory 
corporations.— (1) Save as otherwise ex- 
pressly provided by the foreeeing provi- 
sions of this Part, where any body corpo- 
rate constituted under a Central Act, State 
Act or Provincial Act for the existing State 
of Assam or any part thereof has, by virtue 
of the provisions of Part II, become an 
fnter-State body corporate, then, the body 
corporate shall, on and from the appointed 
day, continue to function and operate in 
those areas in respect of which it was func- 
tloning and operating immediately before 
that day, subject to such directions as may 
from time to time be issued by the Central 
Government, until other provision is made 
by law in respect of the said body corpo- 
rate, 
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ALR. 
(2) Any directions issued the Cen- 
Government under sub-section (1) in 

renee of any such body corporate may in- 

clude a direction that any law by which 
the said body corporate is governed shall, 
in its application to that body corporat 
have effect, subject to such exceptions an 
modifications as may be specified in the 
direction. 

57. Temporary provisions as to con- 


tinuance of certain existing road pin ta 
permits.— (1) Nee ee anything 
contained in Section 63 of the Motor Vehi- 
cles Act, 1989, a permit granted by the 
State or a Regional Transport Authority in 
the existing State of Assam shall, if such 
permit was, immediately before the appoint- 
ed day, valid and effective in any area 
therein, be deemed to continue to be valid 
and effective in that area after that day 
subject to the provisions of that Act as for 
the time being in force in that area and it 
shall not be necessary for any such permit 
to be countersigned by any State or Region- 
al Transport Authority for the purpose of 
validating it for use in such area: 
Provided that the Central Government 
may, after consultation with the State Gov- 
ernment or Governments concerned, add 
to, amend or vary the conditions attached 
to the permit by the authority by which 
the permit was granted. i 
(2) No tolls, entrance fees or other 
charges of a like nature shall be levied after 
the spnonted day in respect of any trans- 
port vehicle for its operations in any of the 
successor States under any such permit, if 
such vehicle was immediately before that 
day exempt from the payment of any such 
tolls, entrance fees or other charges for its 
operations within the existing State of 
Assam: i 
Provided that the Central Government 
may, after consultation with the State Gov- 
ernment or Governments concerned, autho- 
rise the levy of any such tolls, entrance 
fees or other charges, as the case may be. 
58. Special provision relating to re- 
trenchment compensation in certain cases.— 
Where, on account of the reorganisation of 
the existing State of Assam under this Act, 
any body corporate constituted under a 
Central Act, State Act or Provincial Act, 
any co-operative society registered under 
any law relating to co-operative societies 
or any commercial or industrial undertak- 
ing of that State is reconstituted or re- 
organised in any manner whatsoever or is 
amalgamated with any other body corpo- 
rate, co-operative society or undertaking, or 
is dissolved, and in consequence of such 
reconstitutio reorganisation, amalgama- 
tion or dissolution, any workman employed 
by such body corporate or any such co- 
operative society or undertaking, is trans- 
ferred to, ° re-employed by, any other 
body corporate, or in any other co-operative 
society or undertaking, then, notwithstand- 
ing anything contained in Section 25F, 
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25FF or 25FFF of the Industrial Disputes 
Act, 1947, such transfer or re-employment 
shall not entitle him to any compensation 
under that section: 


Provided that— 


(a) the terms and conditions of service 
applicable to the workman after such trans- 
fer or re-employment are not less favour- 
able to the workman than those applicable 
to him immediately before the isfer or 
re-employment; and 


(b) the employer in relation to the 
body corporate, the co-operative society or 
the undertaking where the workman trans- 
ferred or re-employed is, by agreement or 
otherwise, legally liable to pay to the work- 
man, in the event of his retrenchment, 
compensation under Section 25F, 25FF or 
25FFF of the Industrial Disputes Act, 1947, 
on the basis that his service has been con- 
tinuous and has not been interrupted by 
the transfer or re-employment. 


59. Special provisions as to income- 
tax.— Where the assets, rights and liabili- 
ties of any body corporate carrying on 
business are, under the provisions of this 
Part, transferred to any other bodies corpo- 
rate which after the transfer carry on the 
same business, the losses or profits or gains 
sustained by the body corporate first men- 
tioned which, but for such transfer, would 
have been allowed to be carried forward 
and set-off in accordance with the provi- 
sions of Chapter IL of the Income-tax Act, 
1961, shall be apportioned amongst _ the 
transferee bodies corporate in accordance 
with the rules to be made by the Central 
Government. in this behalf and, upon such 
apportionment, the share of Joss allotted to 
each transferee body corporate shall be 
dealt with in accordance with the provisions 
of Chapter VI of the said Act as if the 

eree body corporate had itself sus- 
tained such loss in a business carried on 
by it in the years in_ which these losses 
were sustained. 


60. Continuance of facilities in certain 
State institutions.— (1) The Government of 
the State of Assam. or Meghalaya or, as 
the case may be, the Central Government 
in relation to the Union territory of Mizo- 
ram shall, in respect of the institutions spe- 
cified in the Seventh Schedule located in 
that State or Union territory, continue to 
provide facilities to any other Government 
aforesaid and the people of the States and 
Union territory aforesaid which shall not, 
in any respect, be less favourable to such 
Government and people than what were 
being provided to them before the appoint- 
ed day, for such period and upon such 
terms and conditions (including ose relat- 
{ng to any contributions to be. made for 
the provision of such’ facilities) as may be 
upon between the said’ Governments 


agr 

before the expiry of a period of one year 
from the appointed day or, if no agreement 
is reached before such expiry, as may be 
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fixed by order of the Central Government, 

(2) The Central Government may at 
any time before the expiry of a period of 
one year from the appointed day, by noti- 
fication in the Official Gazette, specify in 
the Seventh Schedule any other institution 
existing on the appointed day in the said 
States and Union territory and on the issue 
of such notification, the said Schedule shall 
be deemed to. be amended by the inclusion 
of the said institution therein. 

PART VIO 

PROVISIONS AS TO SERVICES 

61. Provisions relating to All-India 
Services.— (1) In this section, the expres- 
sion “joint cadre”,— 
i (a) in relation to the Indian Administra- 
tive Service, has the meaning assigned to 
it in the Indian Administrative Service 
Rules, 1954; 
; in relation to the Indian Police Ser- 
vice, has the meaning assigned to it in the 
ua Police Service (Cadre) Rules, 1954; 


i (c) in relation to the Indian Forest Ser- 
vice, the meaning assigned to it in the 
Indian Forest Service (Cadre) *Rules, 1966. 

(2) On and from the appointed day. 
there shall be constituted for the States of 
Assam and Meghalaya a joint cadre of the 
Indian Administrative Service, a joint cadre 
of the Indian Police Service and a joint 
cadre of the Indian Forest Service. . 

(8) On and from the appointed day. 
there shall be constituted for the States of 
Manipur and Tripura a joint cadre of the 
Indian Administrative Service, a joint cadre 
of the Indian Policé Service and a joint 
cadre of the Indian Forest Service. 

' (4) The initial strength and composi- 
tion of each of the joint cadres referred to 
in sub-sections (2) and (8) shall be such as 
the Central Government may, by order, 
determine before the appointed day. 

( e members of each of the said 
Services borne on the Assam cadre thereof 
immediately before the appointed day shall 
be allocated to the joint cadre of the same 
Service constituted under sub-section (2) 
and to the Union Territories cadre of that 
Service in such manner and with effect 
from such date or dates as the Central 
Government may, by order, specify. 

(6) Such members of each of the said 
Services borne on the Union Territories 
cadre thereof immediately before the ap- 
pointed day, as the Central Government 
may, by order, spent, shall be allocated 
to the joint cadre of the same Service con- 
stituted under sub-section (8) with effect 
from such date or dates as may be specified 
in the order. f 


(7) Every person who, being a mem- 
ber of a State Civil Service of the existing 
State of Assam, is borne on a Select List 
for promotion to the Assam cadre of an 
All-India Service immediately before . the 
appointed day shall, unless he is deemed 
to have been allocated to the Union under 
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Section 64, be deemed to have been in- 
cluded in the same: order as in that List, 
in the Select List for promotion to the joint 

Service constituted under 


8) Every on who, being a person 

to n oe allocated under Sec- 
ee 62 for service in connection with the 
affairs of the State of Manipur or the State 
` of Tripura, is borne on a Select List for 
promotion to the Union Territoriés cadre 
of an All-India Service immediatel 
the appointed .day, shall be deemed to have 
been. included in the same order as in that 
List, in the Select List for T i 
the joint cadre of the same consti- 
tuted under sub-section (3). 

(9) Every person who, being a person 
deemed to have been allocated to the Union 
under Section 64, is borné on a Select List 
for promotion to the Assam cadre of an 
All-India Service immediately before the 
appointed day; shall be- deemed to have 
been included in the Select List for 
_ the- Union iia ca of 
same Service and position 
in the saide Select List aa be deter- 
mined by the Central Government in con- 
sultation with the’ Union. Public Service 
Commission. ` . 


(10) Nothing in this section shall be 


deemed to .affect the o 
Tosi, or day oe the 


ration after the ap- 
-India Services ‘Ane 
or regulations made 


ae Provision iii to Services in 
Manipur and: Tripura—- Every person who 
immediately before the E Ree ahin day is 
serving in connection with affairs of ‘the 


Union under the administrative ‘control of 
the Administrator’ of the Union territory of 
Manipur, or the Administrator of ‘the Union 
territory of Tripura (including a on who 
has been pla on. deputation | the Ad- 
coat i concerned with an soe autho- 

shall, unless. otherwise di an 


er of the Centra] Goyernment, T 
ed to have been allocated for service as 
from that day in connection. with the affairs 
of the State of Manipur or, as_the case 
may be, of the State of Tripura: - 


Provided that no direction -shall 
issued under this section after the exp a 
pf operon ot one: year mour fhaappoin 

y. 


63.. S relatin to 
maaten eT ag Mt E 
Notwithstandin of Section 


62, every mem ae p the Central Health. 
Service 


‘ who immediately _ before the 
poine day is- holding any ‘post in 
nion territory of Min par or the 
a a TA D a 
the orised . seth oft 
a otherwise 
Central Governmen 
deputation on and from the appointed day, 
to the Government of the State of a 


tha 
Union 


post included 
of that ane 
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the Central Health - 


mo. 


the case may be, may, notwithstandin 
‘thin 


be ao to on. 
e Sat ieee of the Union 
‘Mizoram, and such 


A.L R. 


pur, or as the case may be, of the State 
of Tripura on the same terms and conditions 
of service as are applicable to him under 
Service Rules, 1963, 
but without any deputation allowance: 


Provided that the period of such ges 
tation shall in no case extend beyond 
riod of three years from the conoid 


y. 
Explanation— In this 
tral Health Service” means the 
Health Service constituted under the Central 
Health Service Rules, 1963. 


64. Provisions relating to Services a 
the existing State of Assam.— (1) ieee 
sons serving in connection wii . 
of the existing State of Assam Wate 
persons borne on any ca of. State 

and serving under the Government of the 
autonomous State of Meghalaya or.on de 
tation to any other Government or’ autho- 
rity) as may'be determined at any time be- 
fore or a the appointed day,— -- 

(a) by agreement between the Govern- 
ment of the existing State of Assam. and 
the Government of the autonomous State 
of Meghalaya or between the Government 
of- the State of Assam and the Government 
of the State of Meghalaya, as the case may. 

or . 
a) in default of any such. agreement, 
by th e - Central ernment, . 
may, - motaithatondiag anything in their 
terms of appointment or their E of. 
service, — 

(i) in a case referred to in eiue (a), 
by one or more orders made the Gov- 
ernment of the existing State of Assam or 
the Government of the State of Assam, as 
the case may be, or 

fit) tn Gane sehen AB in clause (b), 
by_one or more orders made by the Cen- 
tral Government, `- 
ota f th stato of M ae ar 

fo} e State e a an sie ed 

such person s according] 7 bo de ed to - 

have been allocated to ae on with ` 
effect from mch date as may be specified 

in the order. . 

with the a Such ` persons serving in connection 

of the existing State of , 

Goctoding persons . borne on an 

EE of the existing State of Assam an 

serving under the Government of the auto- 

nomous State of Meghalaya or on deputa- 

tion to any other ent or authority), 

as the- Central Government may, at. any 

time before or after the appointed day, 

determine atter consultation with the Gov- 

ernment of the existing State of Assam or 
the Government of the State of Assam, as 

g any- 

g in ae terms of their appointment or 
their~ con: ditions of service, by one or more 
gt ma $*by the Central ernment, ~ 

required to serve in connection with the 
territory . of 


every person ac- 
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cordingly, be deemed to have been alocat- 
ed to the Union with effect from such date 


person 
. my cadre of the exista r 

A iy beter ies us ted a ai ml 
‘ore the ap y es8 
T by the the Administrator of 
maa Union territory of Mizoram, continue to 
serve, on and from the appointed day, in 
connection with the a ion of that 
until any pari is made 
section in respect of such 
yeaah er there oF A periodat three 
ears from the appointed day, whichever 

earlier. 
65. Provisions relating to Bie: fs 
the autonomous State of 

Every nists who immediately T ore the 
appointed day is serving in connection with 
fhe affairs oÈ the autonomous State of 
oe finding a person on deputa- 
tion from the’ Government of that autono- 
mous State to any one Government or 
authority), not bein: on to whom 
Section 64 a applies, 8 
to serve as from that day in 
the affairs of the State af 


provisions relating to Sex 
vices.— (1) Nothing in hi section or Sec- 
tons 62 to 65 (both inclusive) shall be 
deemed to > effeot on or after the appointed 
day the ce: of the feat 0 


ter I of Part XIV of the Constitution 
relation to determination of conditions of 
service of ng s in connection 
with the of the State of Manipur, 
Meghalaya or Sas a the Union terri- 
tory of Mizoram: 


Provided that the condifions of service 
ef day -t immediately before the appoint- 


Mane or the State of T. 
Section 62 or to the State of Meghalaya 
under sub-section (1) of Section 64 or Sec- 
tion 65 or to the Union under sub-section 
Cl Se TE el Bet be varied to his 

advantage except with the ee ap- 
proval of Te Central Governmeni 


(2) All services prior to the "pened - 


day rendered by a person— 

(a) if he is deemed to have been al- 
located to any State under Section 62 or 
Section 64 or SecHon 65, be deemed 
to have been rendered in connection with 
the affairs of that State, 


(b) if he is deemed to have been al- 


located to the Union in 
the administration of the Union territory 
of Mizoram, shall be deemed to have been 
in connection with the affairs of 


gaia with 


Sey The: cera Ecce A 
ong 

and 65 shall not apply in relation to mem- 

bers of any All-India Service, 
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67. =, Provisions as oi niini of 
officers same posts.— V person 
who, immediately before the a pohitel day 
i art or ‘discharging the duties soe an 
post or 


ce in’ connection with the = 


rity in the State concern 

(2) Where a enon he. immediately 
before the spochited da day is holding or dis- ` 
charging the duties of any poet or office 
in connection with the affairs of the exist- 
ing State of Assam and, as from the ap- 
pointed day, such duties become duties in 
connection with the affairs of the State of 
Meghalaya or administration of the Union 
territory of Mizoram, then, he shall conti- 
nue to hold the same post or office in that 
State or Union territory and shall be deem- 
on and from that day, to have ‘been 
duly appointed to the post or office by the 
vernment or Administrator of, or other 
appropriate authority in, that State or Union 
territory, as case may be. : 
(8) Where a pom who immediately 
day is holding or dis- 
of ioe post or office in 
affairs of the oa 
mous State vih Med ya and, as from the 
sepotitel da day, suc dita 
connection with the affairs of the State 
ya, then, he shall continue to 
e same post or office in the State of 
Meghalaya and shal be deemed, on and 
from tbat day, to have been duly appoint- 


charging the 
connection wi 


. ed to the post or office by the Government 


of, or other appropriate authority in, the 
ya. 


State of M 

(4) Nothing in sub-section (1) or sub- 
section (2) or sub-section (3) Chall be deem- 
ed to prevent a Se wen euthonty, bee 
and from the appointed 
in relation to any paion or Aig sie in that 
sub-section any o; affecting his continu- 
ance in ‘such post or office. 

68. Advisory Committees The Cen- 

Government may, by order, establish 
one or more Advisory Committees for the 
purpose of assisting it in regard to— 

(a) the re o a fune- 
Hons under this Part; and 

(b) the engarng aa fair and equitable 
treatment E rsons affected by the 
provisions of nis Part and the proper con- 
sideration of any representations made 

one 
. Power of Central Government to 

give directions.— The Central Government 
ey vach ee a eas 
ernments Assam, anipur, E aya 
and Tripura and to the Administrator of 
the Union territory of Mizoram as may 
appear to it to be necessary for the pur- 
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of the effect to the foregoing pro- 
Hoa o Part and the State Govern- 
ments and the Administrator comply 
with such directions. 

70. Provisions as to State Public Ser- 


on and from the appointed da 
deemed to be the Public Co 
sion St ue State of Am: 
very person ho 
datde before the appointed day as’ Chair- 
man or other member of the Public Service 
Commission for the existing State of Assam 
shal, as from the appointed day, be the 
Chairman or, as the case may 
member of the Public Service ission 
for ho See of Hin E S 
very person w 
man or other member of the Public Ser- 
vice Commission for a State of 
on the appointed day under 
shall— 


(a) be entitled to receive from the 
Government of the State of Assam condi- 
tions: of service not less favourable than 
those to which ho was entitled under the 

i applicable to him a eee, 

ore the cuocinted day; an 

(b) subject to the ries to class) 
of Article 316, hold office or continue to 


hold office until the expiration of his term’ 


of office'as determined under the provisions 
applicable to him immediately the 
appointed day. 
PART IX 
AND MIS OUS 
PROVISIONS 
71. Amendment of Articles 210 od ith. snd 
244, 275, $32, s71B and Fifth 
Sixth Schedules to 
On and ae te ap ted TA 
. (a) in Article 9! in the proviso 
clause 2), for the ek ture of the 
State of Himachal Pradesh”, the words “Le- 
islatures of the. States of Himachal Pra- 
Ser aga ie Eio) Meghalaya and - Tripura” 
tituted; 
aint in Article 289A, in clause wo the 
words “Manipur, Tripura,” shall be omit- 


OF in Article 244: 


i) erat clause W, for the words “the 
State of the words “the States of 
Assam and hala eho shall be substituted; 


(ii) in clause Ree for the words “the 
e words “the States of 


tory of Mizoram” 
(d) in Article 244A, in 
the word and letter “Part A”, the 
figure “Part I” shall be substituted; 
(e) in Article 275, in clause aa the 
second proviso to clause Q), 5 aoe 
and letter “Part A”, the word 
I” shall be substituted 
(f) in Article 382,— 
(i) in clause (5), the words “except in 
case of the constituency comprising the 
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cantonet and municipality of Shilong” 


ghall be omitted; 
(i) in cleus (6), the words “except 


from the constituency com ziela the can- 
ilong” shall 


tonment and municipality 
be omitted; 
in Article 871B, for the word. and 
letter A”, the word and figure “Part 
T shall be substituted 
(h) in the Fifth Schedule to the Con- 
stitution, in paragra h 1, 


“State of Assam”, the -words 
Assam ” shall be a 


and M alaya! 
(i) the Si Schedule to the Constitu- 
tion shall stand amended as directed in the 


Eighth Schedule. 


72. Amendment of Act 2 of 1934, 


1934, in sub-section (1), the brackets and - 
words “(including the autonomous State of 
Meghalaya)” be omitted. 


. 73. Amendment of Act 64 of 1950.— 
On and.from the gi sernn day, in Section 
47A of the Road orations 
Act, 1950, in the Runlanation to sub-section 
Ra ae kava (ii), D ne following clause 

namely:— 
a in relation to the Assam State 
Road Transport Corporation, shall mean the 
Government of the State «< of Assam or 


Meghalaya as formed under the North- -East- 


em Areas (Reorganisation) Act, 1971.” 

74. Amendment of Act 37 of 1956.— 
On and from the appointed day, in the 
States R ~~ Act, 1956,— 

of Section 15, the 
It be substituted, name- 


“©, the Eastern Zone, comprismg g the 
States of Bihar, West Bengal Orissa;”; 


(b) in gb section (1) of Section 16, 
clause (d) shall be omitted. 

75. af Act 20 of 1963.— 
On and from the appointed day, in the 
oc of Union Territories Act, 

(a) in. clause. (h) of sub-section. (1) of 
Section 2, the “Manipur, Tripura”, 
shall be omi 


be Œ) im Section 44, sub-section (2) shall 
omitt 

(o) Sa 52 shall be omitted. 

76. Amendment of Act 56 of 1955 


and the Tripura (Courts) Order, 1950.— 
On and from the appointed. da; 
(a) the Manipur (Courts) Act, 1955 
stand am as di 
Ninth Sheane a 
pe the M Courts) d ae 1955 
stand ge 
art Schedule. 


“It is g , mistake. Read the clause a 
“(b) ° Tri (Courts) Order, 1950 shall 
d directed. in the Tenth 


am as 
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77. Territorial extent of laws.— The 
pees of Part.II shall not be deemed 
have effected any change in the territo- 
ries to which any law in force immediately 
before the appointed day extends or ap- 
plies, and the territorial references in any 
such law to the existing State of Assam 
or the autonomous State of Meghalaya or 
the Union territory of Manipor or the Union 
territory of Tripura or the North-East Fron- 
tier Agency until otherwise provided 
by a competent Legislature or other com- 
petent authority, be construed as meaning 
e territories within that State or autono- 
mous State or Union territory or Agency 
immediately before the appointed day. 


.78. Continuance of eristing District 
Councils and Regional Council and mem- 
bers thereof.— For the removal of doubt, 
it is hereby declared that all District Coun- 
cis and the Regional Council constituted 
under the provisions of the Sixth Schedule 
to the Constitution and functioning imme- 
diately before the appointed day in the res- 
pective autonomous districts and in the 
autonomous region shall, as from that day, 
be deemed to have been constituted under 


the said Schedule as amended by clause (i) 


of Section 71, read with the Eighth Sche- 
dule and accordin 


gly,— 
(a) every such District Council and 
the Regional Council shall, unless sooner 
dissolved, continue to function in the res- 


pective autonomous districts and in the 
autonomous region, notwithstanding that 
any such district or region ceases to be com- 
pete in the territories of. the State of 

, by virtue of the provisions of Part 
I; and 


ey ee iber of such District 
Counci 


em 
or Regional Council shall continue ` 


to be a member thereof for the unexpired 
term of his office as such, 


79. Power to a laws.— For the 
se of facilitating the application of any 
w in relation to any of the States or Union 
territories formed or established by the 
provisions of Part IU, the appropriate Gov- 
ernment may, before the expiration of two 
years from the appointed day, by order, 
make such adaptations and modifications 
of the law, whether by way of repeal or 
amendment, as may be necessary or ex- 
pedient, and thereupon every such law 
shall have effect subject to the adaptations 
and modifications so made until altered, re- 
ed or amended by a competent Legis- 
ture or other competent authority. 


Explanation.— In this section, the er- _ 


pression “the appropriate Government” 
means— 

a) as respects any law relating to a 
sae enumerated in the Union List in 
the Seventh Schedule to the Constitution, 
the Central Government; and, : 

) as respects any othet law,— 

p in its application to a State, the 
State Government, and 
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eg Te apres ‘to a Union terri- 
tory, the Cen Government. 


80. Power to construe laws.— (1) 


to enforce such law may, for the purpose 
of He aeng its application in relation to 
the State Assam, Manipur, Meghalaya 
or Tripura or to the Union territory of Mizo- 
Yam or chal Pradesh construe the law 
in such manner, without affecting the sub- 
stance, as may be necessary or proper in 
regard to the matter before the court, tri- 
bunal or authority. 

(2) Any reference to the Hi Court 
of Assam or the High Court of and 
Nagaland or to the Court of the Judicial 
Commissioner for Manipur or the Court of 
the Judicial Commissioner for Tripura in 
any law -shall, unless the context otherwise 
requires, be construed, on and from the - 
appointed day, as a reference to the com- 
mon High urt. . ; 

81. Power to name authorities, etc., 
for exercising statutory ` functions.— The 
Central Government, as respects the Union 


_ territory of Mizoram or Arunachal Pradesh 


and the State Government as respects any 
new State established or formed by the 
rovisions of Part II may, notification 
i ee eee Biss eee 
rity, officer or person who, as from the ap- 
pointed day, shall be-competent to exercise 
such functions exercisable under any law 
in force on that day as may be mentioned 
in that notification and such law shall 
have effect accordingly, ; 
82. Legal proceedings— (1) Where 
immediately before the appointed day the 
gs 
t or liabi- 


ity and such £ 
volves on the State of Manipur or the State 
of Tripura under this Act, then, the State 
Manipur or, as the case may be, the 
State of Tripura shal be deemed to be 
substituted for the Union as a party to those 
proceedings and ings may con- 
tinue accordingly. 


stituted for the autonomous State of Megha- 
laya as a party to those pròceedings and 
e p gs may continue accordingly. 
(8) Where immediately before the ap- 
pointed day the existing State of Assam is 
a party to any legal proceedings with res- 
pect to any property, rights or liabilities 
subject to apportionment under this Act, 
the successor State, which succeeds to, or 
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a share or those 
or liabilities vane at aay prore 
sion of this Act, be deemed to be sub- 
stituted for the existing State of Assam as 
a party to those or eacad as 
a party thereto, as the case may be, and 


the proceedings may continue aeon ET 


84, Transfer of pending proceedings 
ediate- 
ty Bains e ted ay beh a coo 


‘rity or officer in any area w on that 
day falls within a State or Union territory 
shall, if it is a g g - 


i g court, trib 
officer in thet other State or 
as the case may be. 

(2) If any question arises as to whether 
any proceeding should stand transferred 
pen Ba sub-section (1), it shall be referred to 
the common High Court and the se e 
of that hall be final. 


(i) the court, tribunal, - authority or 
ae ce ee Ghee ie ee in 
which or before whom- 
would have lain if it had 
after the appointed day; 

if) in case of dobi% such tribu- 
nal, teary 88 or a ke that State or 


autonomous State of Meghalive or the Cen- 
tral Government, as the case may be, to 
be the corresponding court, tribunal, autho- 
rity or officer, . 


courts, 
all authorities dischargin poetic: awful functions 
throughout the an tate of Assam or 
the Union territory of Manipur or the Union 
territory of Tripura or any part of such 
dis a uni, youl ales tae cae 

eg ess con 

Dee with the provisions 


nuance 
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ALR, 
of this Act or until other provision is made 
by be competent Legislature Ad other compe- 

t authority, continue to exercise their 
respective functions. 

Effect of provisions of the Act im- 
aktat with other laws— The provisions 
of this Act shall have effect - notwithstand- 
in ing anything inconsistent therewith contain 

in any other law. 


ton be laid before each House of 


88. Power to make rules.— (1) The 
Central Government may, by notification in 
the Official Gazette, make rul 
effect to the of this 


have effect only in such modified 
form or be of no effect as the a : 


; 80, À any such modification 
or annulment shall be without S dice to 
the validity of 


[See Sections 14 (2) and 20 ()] 


MENTS TO THE DELIMITA- 
TION OF PARLIAMENTARY AND 
pet eae teen ITUENCIES 


In Schedule II to the Delimitation of 
Assembly 


Constituencies 
Order, 1966,— 


(1) in Part A.— PARLIAMENTARY, a 
CONSTITUEN 


weal me pl 
= epee 
ay scar, oy Ee 
cole l 

No. 8 and the entries re- 
eat bert the be substi- 


more 
Bokajan, Di iu (S. .-T)— ST) (18) Haflong (16) 


” (0) for sedal No 4 and the entries re- 
lating thereto, the following shall be substi- 
ttad naas” 


“Part XV-—Manipur. 
roe Throughout the State: 
1. Dhupi or Dhobi 
2. Lo 


7. Yaitbibi. 
Part XVI—Meghalaya 
Throughout the State: ` 
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“4. Dhabri— me mi E9 Ga (82) Part XV0—Tripora 
a Gauripur, Throughout ‘the State: 
(85) Golakganj, (86 Ba ) Bilasipara.”; 1. Bagdi 
(2) in Part B— ASSEMBLY CONSTI- = Pn 
~ TUENCIES, serlal Nos. 1, 2, 3 and 22 to big tins 
80 (both inclusive) and the entries relating 5 -Chamar Muchi 
thereto. Shall be- omkitod: l 6 Dandad, i 
: 7. Dhenuar 
G THE SECOND SCHEDULE 8. Dhoba 
[See Section 25 (1)] nC D 
AMENDMENTS TO THE CONSTITU- Il. Ghasi 
TION (SCHEDULED CASTES) 12. Gour 
ORDER, 1950 ; a Canat 
In the Constitution (Scheduled Castes) ig Goran 
CDE pines 16 al Katbarta 
1 for the fi . 
S aye) te tr hal be sibs I8. Kalmdi 
20. Kenta 
So in paragraph 4,— 21, Kanugh 
(a) for the words and figures “and. any 22. Keot 
erence in Part , the words and ago 23. l 
res “any reference in Part XIV” shall . 24. Kharia _ 
A tul b 
substituted; i A Phenohs 
(b) the following shall be added at 27. Koir 
the end, namely:— 28. Kol 
“and any reference in Parts XV, XVI 29. Kora 
and XVII to a State shall be construed as 30. Kotal 
a reference to the State constituted as fin 81. Mahisyadag 
fhe day appointed under clause (b) of Seo- 82. Mali 
of ‘the oS Areas (Reorga- 83. Mehtor 
er a Act, 1 Ha Moschar 
(3) in the shodila after Part XIV, 88. Patni ; 
Parts shall be inserted, name- 87. Sabar.” 


THE THIRD SCHEDULE 
[See Section 25 (2)]_ 
AMENDMENTS TO THE: CONSTITU- 
TION (SCHEDULED CASTES) ; 
E aa ORDER, 1951 


e Constitution (Scheduled Castes) 
erritories) Order, 1951, — 


4, the following 
i namely: 


Union. Toi 


as a reference to the 
etary constituted as a Union territory as 
e Ist day of November, 1956, any 
reference to a Union territory in Part II of 
the Schedule shall be construed as a refer- 
ence to the territory constituted as a Union 
territory as from the Ist day of November, 
1966 and any reference to a Union terri. 
in Parts IM and IV of the Schedule 
dbase tarel arg reference to the 

a Union territory ag 


Fom e'day a inted Pader clause (b o 
Section 2 of p Nonb Panora Areas 
organisation) Act. 197 


in the Schedule, — 
i y p oani 
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(b) Part V shall be renumbered as (8) in the Schedule 
Part I and after that Part as so renum (a) in Part Tr A EREE wl 


ed, the following Parts shall be i 
namely:— 


2. : 

8. Brittial-Bania or Bania 
4, Dhupi or Dhobi 

5. Dugla-or Dhol 

6. Hia ` 

T keot talo 

8. EETA 
9. Kaibartta or Jaliya 

10. Lalbegi 
11. Mahara 

12. Mehtar or Bhangt 

18. Muchi or Rishi 

14, Namasudra 

15. Patni 

16. Sutradhar 


Part IV—Arunachal Pradesh 


Throughout the Union territory:— 
1. Bansphor 

2. Bhinmali or Mali 
8. Brittial-Bania or Bania 
4. Dhupi or Dhobi 

5. Dugla or Dholi 

6 Hits RAA 

8. fee Malo or hae 
9. Kaibartta or Jaliya 


Mahara 
; Mehtar or Bhangi 
M Rishi 


THE FOURTH SCHEDULE 


[See Section 26 (1)] 


AMENDMENTS TO THE CONSTITU- 
TION aaa Ta, ORDER, 


In me Constitution (Scheduled Tribes) 
Order, 1950,— 

1) in paragraph 2, for the figures 
ml the figures “XVI” shall be substitut- 
(2) in paragraph 8,— 


(a) for the words and figures “and 
reference in Part cone ie words and 


figures “any Xx” shall 
be substituted; : 
(b) the following shall be added at the: 
namely:—— l . 
“and reference in Parts XIV to 


any 
~ XVI to a State shall be construed as a re- 
ference to the State constituted as from the 
day appointed under clause (b) of Section 
2 of the North-Eastam Areas (Reorganisa- 
tion): Act, 1971"; 


‘shall be 


shall be omitted and in Sato 8, ‘for 
the words “excluding the Tribal areas”, the 
words “excluding the autonomous districts” 
shell be substituted; 


giles the fo. 
® ieee oa owing Parts 


` 10. Khoirao 


Part XV—Meghalaya 


i 
E 
$ 
oe 
© 
Nn 
g 
9 
i 


L a 

2. Dimasa 

8. Garo 

ee ‘Hajong 

6. Khasi and Jaintfa Modari Khasi, 
eynveng or Pnar, War, Bhoi or 


es ye thes including: 
{i Biate: or Biete 


= 






xiii Deere or Rangkhol 


xiv aponsbe 
xv) Khawchong 
i) ‘Kies E or Khothalong 


> 
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THE FIFTH SCHEDULE 
[See section 26 (2)] 


AMENDMENTS TO THE CONSTITU- 
TION (SCHEDULED TRIBES) (UNION 
TERRITORIES) ORDER, 1951 


In the Constitution rheme Tribes) 
(Union Territories) Order, 1951,— 

A Dai Py yee 
figures “Parts tow the words and 
figures “Parts I to II” WY shal be‘ substituted; 

` oe for crap 8, the following 
h shall be substituted, ae 
ee wee reference in this Order 
Union territory in Part I of the Schedule 
shall be construed as a reference to that 
ior constituted as a Union territory as 
e Ist day of November, 1956 and . 
any reference to a Union territory in Parts II 
e 


Lakber and mot the Shere shall emai 
k as a reterence to the territory constituted ag 
. Man (Tal-Speaking) a Union territory- as from day appoint- 
. Any Mizo (Lushai) tribes ed under clause (b) of Section 2 of the 

Mikir wo Areas (Reorganisation) Ast, 





8) in the Schedule, — 
a) Parts II and IIÍ shall be omitted; 
Part 


ani Part IV -shall be renumbered as 
Part XVI—Tripura and after that Part as so renumber- 
Throughout the State: ed, the following Parts shall be inserted, 
1. Lushat i namely: — 
2. Mag i “PART I—Mizoram 
8, Kuki, including the Following sub- Throughout the Union territory: 
tribes:— 1. Chakma 
te - 2. Dimasa 
ii) Belalhur 8. Garo 
Chhalya 4, Hajong 
5. Hmar 
v) Hajango j 6. Khasi and Jaintia k Khari, 
vi) Jangtel - oa a Pnar, War, Bhoi 
vi) Khareng opn) 
(viii) Khephong T. An tribes, including 
Gx) Kuntei f) Baste or Biete 
x) Laifang ; ii) Changsan 
(Gi) Lentei iii) Chonglol 
xii) Mizel iv) Doungel 
xiii) Namte V) Gamathou 
a Paitu, Paita vi) Gangte 
xv) Rangchan vii) Guite 
xvi) Rangkhole Hanneng 
) a) Hackp or Haupit 
Fj ao. 
E. Garoa a) Hengna 
6 4 xii) Hon gh 
7 ame - (xiii) Hrangkhwal or Rangkhol 
Baler zv) Jonge 
9. Bhutia n e PIE E A 
10. Munda including Kaut a mg s 
RS Pann xviii) Kholhou 
18. Santal zix) Kipgen 
14. Bhil xxi) Lengthang 
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14, Synteng. l : 
PART Ui—-Arunachal Pradesh 
Throughout the Union territory:— 
tribes of the Union territory poe 


THE SIXTH SCHEDULE 
[See section 51 (8)] 
‘APPORTIONMENT OF ASSETS AND 


1, Definitions In this Schedule — 


(a) “population ratio”, 
the States of Assam and- Meghala; 
the ratio of 98.58 to 6.42; and 


(b) “transferred territories” means ae 
ferritories which, as from the “Se a 
foci Sie ene oi ae of Me 
ghalaya under Section - 5, 


the Assam eorganisation 
eghalaya 1969, but has not been so 
oe) fe appointed, da the 
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(a) in a case where such land, stores, 
te, transferred te are situated within 


(b) in any other case, pass to the State 


Provided that whew the Central Gov- 
erent bor te arao ee ey ds or 
class of goods among - 
the States of Assam and- Meghalaya other- 
yos ae eres to the sitasHion of tha 
goods, : the Government may issue 
such: directions, as, it thika Bt, for a just 
and equitable distribution of the go and 


pe ite ae A 


eghalaya accordin o 
wes Such of those lands and build- 
as are held by the existing State of 

municipali f rill S EAS 

ty o; illong immediat 
ee the appointed y. as may be a 
apa between the Sta of Assam and 
ghalaya shall be available for the use of 
the State of Assam on the appointed day 
eae thereafter for such period as may te 

on between the: said States, 


ya 
toon the Site oÈ Asan and Metal >: 
the aar Government shall decide 


matter the decision of the Central 
Government thereon shall on the 
said States. i 

(c) Different periods y be agreed 
case “under clause (a) or decided under 
‘ (b) a t lands and buildings. 

(d) or building is 


graph on or after the a t- 
o day, then. notwithstanding an ia ee 
tained in this Schedule, he debt ‘or other 


ibilita in hie sage of such land or or build: 
ing shall- pass to State of Meghalaya 
y from the date an which possession of 
the land or buildin to the State 
of Meghalaya and the poo of such debt 
or other liability shall be determined 
i i in d opas A ch = 
ya or, t any such agree- 
ment, by the ‘Central Government. 
(e) For so dmg as any land or building 
to in clause (@)'p held by tho State 
poe te its use, it shall be the respon- 
of oe State to properly maintain 
building from its own fimds. 
(8) noe ‘relating to the Secretariat 
earl a Aerei nar. of Kaag raka 


Po- 


unissued 
Se 6 er Dve ie States of As- 
seor aad Se ere ith 
ao eae bol Cece ee 
iste ee 
distribution th ae 


bitte a 


Exp 
expression md” in Mote immovab. l 
perty of every totion and and any Bie re 


or over such property, and the 
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“goods” does not include coins, bank notes 
Rod currency notes. 
Arrears of Taxes— The State of 


shall also have the right to recover the ar- 
rears of any other tax or if the place 
of assessment of that tax or duty is located 
in the transferred territories. 

3. Right to recover loans and advan- 
ces.—- (1) Save as provi in sub-para- 
graph (2) of paragraph 6, the right to re- 
cover any loans or advances made before 
the appointed day by the existing State of 

to any local body, society, agricul- 
turist or other person in ` the transterred 
_territories shall belong: to the State of Me- 


ya. 

(2) The right to recover loans and ad- 
vances of pay and travelling allowances to 
_ Government servant made before the ap- 
pointed day by the existing State of Assam 
shall pass to the State Me 
after the appointed day, that 
servant is required: 
with: 


aya if, 
ernment 
: to serve in connection 
the affairs of Meghalaya. ; 

6. Investments. (1) The investments 

of the existing State of Assam immediately 
before the appointed day in any company or 
rivate commercial or industrial undertak- 

g, in so far as such investments have not 

been made or deemed not to have been 
made from the Cash, Balance Investment 
Account, shall pass to the State of Megha- 
Jaya, if the principal seat of business of the 
company or wndertaking is located in the 
transferred territories and where on that 


tween the States of Assam and Meghalaya 
in the population ratio: 
_ Provided that such investments in any 
Government company shall be divided be- 
tween the States of Assam and Me ya 
in such proportion as may be agr upon 
een those States or— 
@ in default of such agreement; or 


g State of Assam on or 
after the 2nd day of April, 1970 in any 
company or private commercial or industrial 
und ing located outside the territories of 
the existing State of Assam. 
(2) Where any body eal Sd consti- 
under a. Central Act, State Act or 


Provincial Act for the existing State of . 


a ore or any part thereof by virtue 
of the provisions of Part become an in- 
investments 


ter-State body corporate, 
in, or loans or advances 
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of Assam, 
e before the appointed day shall, save 


herois ded Je 
ie ee E ee te se 


` Assam and Meg ale in the same r- 
tion in which Tet of the bod y r 


pone as divided under the provisions 


7. Assets and Habilities of Stato under- 
takings— (1) The assets and liabilities re- 


-lating to any commercial or industrial under- 


taking of the existing State of Assam shall 
pass to the State of Meghalaya if the under- 
taking is located: in the transferred terri- 


(2) Where a depreciation reserve fund 
ig maintained by the existing State of Assam 
for any commercial or industrial under- 
taking, the securities held in ect of in- 
vestments made from that fund shall 
to the State of Meghalaya if the und ing 
is located in the transferred territories, 

ee Where any such undertaking is lo- 
ca Rory in the State of Assam and part- - 
ly in the State of Meghalaya, the assets and 
aac and to eye Settee to in 
su grap. an respectively shall 
be divided in such manner as may be agreed 
upon between the Governments of the two 
States within one year from the appointed 
day, or in defualt of such agreement, as the 
Central Government may, order, di 


8 Public debt.— M The public debt 
of the ezisting State of Assam attributable 
to loans rais i 


continue to be the public debt of the State 
of Assam, and the State of Meghalaya shall 
be liable to pay to the State of Assam a 

of the sums.due from time to time 


for the servicing ‘and npaya of the 
$6 0 


debt and for the determining the 
said share, the debt shall be deemed to be 
divided between the States of Assam and 
Meghalaya as if it were a debt referred to 
in sub-paragraph (6). 

Explanation.— In this sub-paragrap 
“the blic debt of the existing State h 
Assam”, excludes the portion of such public 
debt the eng eas servicing and repay- 
ment of which been apportioned to the 
autonomous State of Meghala by virtue 


of Section 58 of the Assam Reorganisation 
(Meghalaya) Act, 1969. 
(2) Where a sinking fond or deprecia- 


tion fund is maintain by the existing 
State of Assam for repayment of any loan 
raised by it, the securities held im respect 
of investments made from that fund shall 
Pe died pewon ip States of em 
an e aya e same proportion 
which the total public debt is divided be- 
tween the two States under this paragraph. 
(8) The public debt of the existing 
-of Assam attributable to loans taken 
from the Central Government the National 
Co-operative Development Corporation or 
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the Central Warehousing Corporation or the 
Khadi and Village Industries Commission or 
from any other source for the express pur- 
pose of re-lending the same to a ific 
institution and outstandi g immediately be- 
fore the appointed day shall, — 

(a) if relent to the Assam State Elec- 
tricity Board, or any other institution which 
becomes an inter-State body corporate on 
the appointed day, be divided between the 
States of Assam and Meghalaya in the 
same proportion in which the assets of such 

y corporate are divided under the pro- 
visions of Part VU; 
(b) if re-lent to any local body, body 
corporate or other institution in any local 
be the debt of the State in which the 
incl area is included on the appointed day. 

(4) Out of so much of the public debt 
of the existing State of Assam, other than 
the public debt referred to i 


ing on the appointed da 
lieb eghalaya shall be 
for an amount equal to the loans and ad- 
vances [not bein we amann Piia 
to in sub-paragrap and outstanding im- 
mediately before the apponi day] re 
coverable by the. State of Meghalaya under 
paragraph 5. . 

5) The remaining public debt of the 
existing State of Assam attributable to loans 
taken from the Central Government, the Re- 
serve Bank of India or any other body or 
bank outstanding immediately before the 
appointed day, shall be divided between the 
States of Assam and Meghalaya in propor- 
tion to the total expenditure on all capi 
works and other capital outlays incurred or 
deemed to have been incurred by the exist- 
ing State of Assam up to the appointed day 
in the territories remaining in the State of 
Assam and the total expenditure on all 
capital works and other capital outlays in- 
cured or deemed to have been incurred by 
the existing State of Assam up to the ap- 
pointed day in the isaste. territories, 
other than such outlays incurred or deem- 
ed to have been incurred before the 2nd 
day of April, 1970 in the autonomous State 
_ of Meghalaya for the purposes of the auto- 
nomous State as defined in paragraph 1 of 
the Third Schedule to the Assam Re-organt- 
sation (Meghalaya) Act, 1969. 

(6) For the purpose of this paragraph 

vernment security” means a security 
created and issued by the existing State of 
Assam for the purpose: of raising a public 
loan and having any of the forms specified 
in, or prescribed under, clause (2) of Sec- 
tion 2 of the Public Debt Act, 1944. 

(7) For the purpose of this paragrap 
“the public debt of the existing State h 
Assam attributable to the loans taken from 
the Central Government” means the public. 
debt of the State as reduced in accordance 
with the provisions of sub-section (4) of 
Section 52, 


The N. E. Areas (Reorganisation) Act, 1971 


ALR. 


9. Refund of taxes collected in ex 
cess.— After the appointed day it shall be 
the liability of the State of Meghalaya to 
refund any tax or duty on property, includ- 
ing land revenue, collected in excess on any 
property situate in the transferred territories 
or any other tax or duty collected in excess, 
if the place of assessment of that tax or 
duty is situate in the transferred territories, 


10. Deposits, ete.— (1) The Iability of 
the existing State of Assam in of 
any civil deposit or local fund deposit, 
made before the appointed day in any place 
situate in the transferred territories, shall 
Become the lability of the State of Megha- 


ya. 


(2) The lability of the existing State 
of Assam in respect of any charitable or 
other endowment shall, as from the appoint- 
ed day. be the liability of the State of 
Meghalaya if the institution entitled to the 
benefit of the endowment is located in the 
transferred territories, or if the objects of 
the endowment, under the terms thereof, 
are confined to the transferred territories. 


Il. .Arrears of pay and allowances.— 
The liability of the existing State of Assam 
in respect of any arrears 
ances due to any Government servant for 
the period prior to the appointed day shall, 
if the Government servant is required to 
serve in connection with the affairs of the 
State of Meghalaya, be the liability of the 
State of Meghalaya. 


12. Provident Fund, etc.— The Habi- 
lity of the existing State of Assam in res- 
t of the Provident Fund and Special 
eposit Fund accounts of a Government 
servant required to serve in connection with 
the affairs of the State of Meghalaya shall, 
on and from the appointed day, be the la- 


bility of the State of Meghalaya, 


18. Pensions.-- The liability: of the 
State of Assam or the State of Meghalaya in 
respect of pensions shall be apportioned be- 
tween the two States in such manner ag 
may be agreed upon between them or in 
default of such agreement, in such manner ag, 
the Central Government may, by order 
specify. 


have been made in the exercise of the 
executive power,— 


(a) if such purposes are, as from the 
appointed day, exclusively oses of 
either the State of Assam or the State of 
Meghalaya, of the State of Assam or, as 
me case may be, of the State of Meghalaya; 
an S 


(b) in any other case, of the State of 
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end all rights and Habilities which have ac- 
erued or may accrue under any’ such con- 
tract shall, to the extent to which they 
would have been rights or liabilities of the 
existing State of Assam, be rights or liabi- 
lities of the State of Assam or, as the case 
may be, of the State of Meghalaya: , 


may be a 
tween the States of Assam and Meghalni 
ent, as e 


or, in default of such a 

Central Government may, by order, direct. 
(2) For the purposes of this paragraph, 

there shall be deamed to be incladed in the 

liabilities which have accrued or may accrue 

under any contract,— 


a) liability to satisfy an order or 
wan ate by ae court or tribunal in 
proceedings relating to the contract; and 
(b) any liability in respect of expenses 
| in, or in connection with, any such 
gs- 


18. Liability in 
wrong.—- Where, immediatel before the 
appointed day, the existing State of Assam 
is subject to any liability in respect of any 
actionable wrong, other than breach of con- 
tract, that liability shall,— 


(a) if the cause of action arose wholly 
within the territories, which as from that 
day, are the territories of the State of 
Assam or the State of Meghalaya, be the 
Hability of the State of Assam or, as the 
a may be, of the State of Meghala; 


of actionable 


(b) in any other case, be initially the 
liability of the State of pee but subject 
to such financial adjustment as may be 
agreed upon between the States of Assam 
and Meghalaya or, in default of any such 
agreement, as the Central Government may, 
by order, direct. 


. 16. Liability as guarantor— Where, 
immediately before the appointed day, the 
existing State of Assam is liable as guaran- 
tor in respect of any liability of a register- 
ed co-operative society or other person, that 
liability shall, — ° 


(a) if the area of o tion 


of such 
society or person is limited to the territories 
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which, as from that day, are the territories 
of the State of Assam or of the State of 
Meghalaya, be the liability of the State of 

or, as the case may be, of the State 
of Meghalaya; and . 


(b). in. any other case, be initially the 
cay of the State of Assam, subject to 
such fi ial adjustment as may be a 
upon between the States of Assam and Me- 
ghala an in aol of such ae ap as 

e emment may, order, 
direct. 

17. Items in Tf any item 
in suspense is ultimately found to affect an 
asset or liability of the nature referred to 
in any of the: foregoing visions of this 
Schedule, it shall be dealt with in accord- 
ance with that provision. 


18. Residuary provisions~— The bene- 
fit or burden of any asset or liability of the 
existing State of Assam not dealt with in 
the foregoing paragraphs of this Schedule 
shall pass to the State of Assam in the fi 
instance, subject to such financial adfust- 
ment as may be agreed upon between the 
States of Assam and Meghalaya within one 
year from the appointed day or, in default 
of such agreement, as the Central ern- 
ment may, by order, direct. 


agreemen 
of Assam and Meghalaya a that the 
benefit or burden of any particdtar asset or 


liability should be apportioned between 
then i a ee oes than that as Eee 
vi or in the foregoin graphs o 
this Schedule, then, notwit adin anything 
contained therein, the. benefit or burden o 
that asset or liability shall be apportioned in 
the manner so agreed upon. 


20. Power of Central Government to 
order allocation or adjustment in certain 
cases.— Where, by virtue of any of the pro- 
visions of this Schedule, the State of Assam 
or the State of Meghalaya is entitled to any 
property, or obtains any benefits or be- 
comes subject to any liability, and the Cen- 
tral is of opinion, on a reference 


made ‘to it within a m of three years 
m the appointed day by „the State of 
Assam or the State of Meghalaya, as the 


case may be, that it is just and equitable 
that that property or those benefits should 
be transfered to one of the two States or 
shared between them, or that a contribution 
towards that liability should be made -by 
either of the States, the said property or 
benefits shall be allocated in such manner, 
or the State of Meghalaya or the State of 
Assam shall make to the other State pri- 
marily subject to the liability such contri- 
bution in respect thereof, as the Central 
Government may, after consultation with 
the Government of Assam and the Govern- 
ment of Meghalaya, by order, determine. 
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THE SEVENTH SCHEDULE 
[See section 60 (1)] 
LIST OF INSTITUTIONS WHERE 
EXISTING FACILITIES SHALL BE 
‘CONTINUED 
` T. Assam Forest Training School, Jhaluk- 


bari. 
2. Survey School for Mandals, Gauhati. 
. Assam Survey Training Sohivok Gau- 


co 
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Governor to bo necessary for, giving effot 
PEE 


aya”, the warts “by the Government - 
ve e State concerned” shall be substituted, 


4. In paragraph 4 of the Sixth Sche- 
e,— : 
G) in sub- h (8), the words “oll 

1 i ant paragraph (8) 


ee eee “Centre, Assam 


iag ar A Training T Jorhat. 


5. G 

Bolles Training College, Derga . 
ts Foreusic paene oik aiy Cauhati. 
. Finger t Bureau, on 

9. Public Health Laboratory, Shillong 
serra Training l at- 


11. Rell ‘Chest ae ‘Hospital, Shillong. 
12. Gauhati Medi College, Gauhau. 
18. Assam Moe College, 

14. Medical College, Sile 

15. Pasteur Institute, Shillong. 


. Primary H 
20. aan Engineering College, Jhaluk- 
21. Jorhat Engineering College, Jorhat. 


Assam Government Shillong, 


AMENDMENTS TO THE SIXTH SCHE- 
DULE TO THE CONSTITUTION 


Ji. In the Sixth Schedule to the Consti- 


the i “the States of 
Assam and Meghalaya and and in the Union 
territory of Mizoram” shall be substituted. ` 


al In paragraph 1 of the Sixth Sche- 
Heg 


i) ia sub-para > 
and 2 “Part mpeg ©. $ ® es 
a d a ree ae 


substituted; 
(i) in sub-paragraph (8),— 
in clauses es and (b), for the word 


ïi) in 
and letter “Part A e words “ “any of the 
Parts” shall be n 


(if) after the 6 iting proviso, e fol- 
lowing proviso shall be inserted, namely:— 

“Provided further that any order made 
by the Governor under this sub-paragraph 
may contain such incidental and consequen- 
tial provisions {including any amendment of 
Bae of ie did u ae ap any of the 
the said ie as appear to the 


Cn tu ab eee (5), for the words 
“after consultin pr ee daa of Assam 
or, as the fais fs be, the ‘Government of 
Meghalaya”, the words “after consulting the 
Government of the State concerned”, shall 
be sian 


an panernh 6 of the Sixth Sche- 
ule, in su paragraph.. (2), the words “of 
Assam or Meghala ghalaya, as case may be”, 
shall a papa 


paragraph 9 of the Sixth Sche- 

in sub-paragra paragraph (D). (1), for the words 

“the Feed ne pat o ao the 
Bove where a Sie 

ovomment of State” shall be be substi- 


ai ir In paragraph 12 of the Sixth Sche- 
e— 
(i) for the heading, the following head- 
ing shall be substituted, namely:— 
“Application of Acts of Parliament and 
of the Legislature of the State of Assam to 
autonomous districts and e p ORON To- 
in the State of Ass 


ii) ia sub- ; 
5 f clauso (ai k TOE 
lature of a's State”, in both the places 
where they occur, the words “L ture of 


the State of Assam” shall be substituted and 


after the words “any autonomous ict or 
autonomous region”, the words “in that. 
State” -shall be inserted; 


(b) in clause (b), for the words “Legis- 
lature of the Bate the words “Legislature 
of the State of Assam” shall be substituted - 
and after the words “an autonomous district 
or an autonomous region”, the words “in 
that bea shall be inserted. 


paragrap ph 12A of the Sith 
Schaal the’ fo eons paragraphs shall be 
namely:-— 

“12A, Application of Acts of Paria- 
ment and of the Legislature of the State of 
Meghalaya*te autonomous - districts and 
autonomous ons in the State of A 
laya— Notwi anything in 
Constitution,— 


1972 . 


(a) if any provision of a law made by 
vb alera woh or Regional Council in the State 
e ya ect to an gens 
specified in ee a of para "3 of 
Schedule pare provision A giae any EA 
mado by a District Council or a Regional 
Council in that State under la 8 or 
paragraph 10 of au Schedule, iar 
ant to any provisi Bee ae de Ey e 
Legislature Fe the the” State of Meghalaya with 
to that matter, then, the law or re- 
tion made by the District Council or, 
as ig case may be, the Regional Council 
whether made before or after the law made 
by the Legislature of the State of Mogha 
bya shall, to the extent of repugaan xy. ba 
and the law made by the Legis 
of the State of Meghalaya shall prevail; 
A the President may, with respect to 
of Parliament, by notification, direct 
that it shall not apply to an autonomous 
district or an autonomous region in the State 
of Meghalaya, or shall apply to such district 
or region or any ve thereof subject to such 
exceptions or modifications as he may speci- 
fy in the notification and any such direction 
ey be given so as to have retrospective 


12B. Application of Acts of Parliament 
and other Acts to autonomous districts and 
autonomous ons in the Union territory of 
Mizoram.— Notwithstanding anything in 
this Constitution, the President may with 
respect to any Act of Parliament and the 
Administrator may with reper to any other 
Act, by notification, direct that it shall not 
apply to an autonomous district or an auto- 
nomous region in the Union _ territory of 
Mizoram or shall apply to such district or 
region or any part thereof subject to such 
exceptions or modifications as he may spe- 
cify im the notification and any such direc- 
tion may = given so as to have retrospec- 
tive effect. 

10. In 
dule, the sords 
ed. 


dle h a graph 14 of the Sixth Sche- 
sub- paragraph (2) (2), 0 

gue, Cece , the words “the 

ov of the State” shall be substitut- 


“of Assam” shall be omitt- 


paragraph Tee of the Sixth Sche- 


dule, oe the e weds lative Assem- 
bly of Assam”, the int a the Legislative 
. Assembly of Assam or Meghalaya” shall be 
substituted and after, the words “autonomous 


district”, the words “in the State of Assam 
hae ya, as the case may be”, shall be 
ert 


13. Paragraph 18 of the Sixth Sche- 


dule shall be omitted. 

14. For phs 20 and 20A of the 
Sixth Schedule, the following paragraphs 
shall be substituted, namely:— , 

“20, Tribal areas,— (1)° `The areas 
specified in Parts I, I and IM of the table 
below shall respectively be the tribal areas 
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tor the words- 
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within the State of Assam, the State of 
Meghalaya and the Union territory of Mizo- 


2) Any reference in the table below to 
any district shall be construed as a reference 
to the territories comprised within the auto- 
nomous ict of that name existing im- 
mediately before the day appointed under 
clause (b) of Section 2 of te North-Eastern 

eas (Reorganisation) Act, 1971: 

Provided that for the of . 

Sebo rae and (f) of of sub-paragraph | “ay g 
grap 

parser h 6, ta anh (2), Po (a), 

and (d) of N paragraph (3) and sab- 
paragraph (4) of pat gata 8 and clause (d‘ 
of sub-paragraph ph (2) i of pensreph 10 of this 
Schedule, no area comprised 


within the muni of Shill hall b 
cane to be oe nited Khasi fain- i 


TABLE 


PART I 


I. The North Cachar Hills District. 
2. The Mikir Hills District. 


PART I 
1. ahs > aitod Khasi-Jaintia Hills Dis- 


2. The | Jowai District, 
8. The aro Hills District. 


: PART M 
The Mizo District. 


20A. Interpretation.— Subject to 
express provision made in this behalf, ‘the 
provisions of this Schedule shall, in their 
application to the Union territory of Mizo- 
ram, have effect— i 


(1) as if references to 
and Government of the State were refer- 
ences to the- Administrator of the Union 
territory appointed under Article 239 and 
references to State (except in the expression 
“Government of the State”) were references 
to “bE Union territory of Mizoram; 


'#— 
a i sub-paragraph (3) of paragraph 


ate i) after roen (g), the following clause 
had ed, namely:— 
divide. any autonomous region in- 
to me & more autonomous regions and de- 
fine the boundaries thereo 
Gi the Peat proviso hed been Ami 
in sub-paragrap of para- 
graph 4 the provision for consultation with 
Government of the State concerned had 
ace i ' 
c) in_ sub-paragrap 
pork af 9, Pie words ` Sin 


3 pa A EEA 13 had been omitted; 
gal paragraph! (2) and (8) of para- 
graph 14 had been omitted; 

(f) sub-paragraph (2) (including 
proviso thereto) of paragraph 15 had 
omitted; 


the Governor 


(2) of m 
his Pora el 


the 
been 


been o 
6) koe (8) had been omitt- 


. THE NINTH SCHEDULE 
[See section 76(a)] 
AMENDMENTS TO THE MANIPUR 
(COURTS) ACT, 1955 
In the Manipur (Courts) Act, 1955,— 
‘ (i) throughout the Act, save as other- 


sioner”, the words 
shall be substituted and for the words 
“Judicial Commissioner” or “Court of the 
udicial Commissioner” the words “High 
urt” shall be substituted, and such con- 
sequential apendmats, as the es of 
may shall be made; 

b. for the e “Union territory of 
Manipur’, the words “State of Manipur” 
shall be substituted; 

(ii) in the long title, the words “a Judi- 
cial Commissioner's Court and other” shall 
- bo omitted; 

iii) in Secti 
clause O hal be omitted 
er Te (iii), the 
a shell b el 


amely: 
(ïa) ae Court” means the Gauhati 
High Court (the High Court 


Ver Meghalaya, Manipur and Ti- PUM; 


Es) Chapter II shall be omitted; 

(v) in Section 16, the words “the Court 
of the Judicial Commissioner and” shall be 
omitted; 


ay in Section 
{i a) me losa a a Ti figure “(1)” shall 
om 
(by sakes 2) shall be omitted; 
(vii) in Section 18, 
the followme sub-section shall be substitut- 
ed, namely:— 
“(1) When the business pending before 
the court of a district judge requires the aid 
_of an additional district judge for its. y 
pdditional 


ae ap or more s istrict 
judges may be appointed 
viii) ection Pio shall the omitted; 


ix) for Section 28, a following section 
shall eee subst namely:— 

Local limits of the furisdiction of 

Courts rk subordinate’ judges and mun- 


sifs.— (1) The local limits of the jurisdic- ` 


tion of the Court of a subordinate judge or 
a munsif shall be such as the State Gov- 
ernment may, after consultation with the 
High Court, by notification in the Official 
Gazette, define. 

(2) When a Fas vee re judge is post- 
ed to a district, the local limits of the dis- 
‘trict shall, in the absence of any directs 
to the contrary, be the local limits of his 


on.”; 
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for sub-section (1), > 


to the contrary, be the 
fariedl 


A.LR 
(x) in Section 25, sub-section (4) shall 
omitted; 

(xi) Sections 38, 84, 85 and 40 shall be 


(xii) in sub-section a) of Section 48, 
the words “the Court ee e cica Com 
missioner and” all be omitted 

(xii) Section 46 shall be omitted. 


THE TENTH SCHEDULE 
[See section 76(b)] 


MENTS TO THE TRIPURA 
(COURTS) ORDER, 1950 
In the Tripura (Courts) Order, 1950,— 
a) ed eat the Order, save as other- 
wise expressly provid: the wo 
“Chief Commissioner” the words “State 
Government” shall be substituted, and o 
the words “Judicial Commissioner” 
“Court of the Judicial Commissioner” the a 
words “High Court” shall be substituted, 
and such consequential amendments, as the 
rules of grammar may require, shall be 
made; 
(fi) in paragraph 2,— 
(e) clause (i) shall be omitted; 
(b) for clause (fii), the following clauses 
be substituted, namely:— 
“Gii) “High Court” means the Gauhati 
of gt 


(iia) “Tripura” means the State of Tri- 


ont, Chapter II shall be omitt 
in the “fadei 15, the words “the 

Commissioner and’ 
Son" ty omitted; 


(v) in eee 16,— 
(a) the brackets and figure “(1)” shall 
omitted; - 
h) oy peragraph 2 shall be omitted; 
paragra) sub-para- 
graph, (1) y pe Eslloorinig sub-paragraph shall 
substituted, namely:— 

“(1) When the business ding bef 
the Court of a District judge t Pea the 
aid of an Additional Judge or Judges for its 
speedy di , one or more Additional Dis- 
trict aa may ben appo pointed.”; 

i nE shall be omitted; 

viii) for the Ponin 
paragrap. be iA, namely:— z 


22. Local limits of jurisdiction of’ 
ai of Subordinate Judges 
he The local limits of the jurisdic- 

ton of ‘of the e of a Subordinate Judge or 
be such as the State Govern- 

ipara n. ie consultation with the High 


o by notification in the Official Gazette oh 


(2) When a Subordinate Judge is post- 
ed to a distjct, the local limits of the dis- 
trict shall, in the absence of any directions 

oe the local limits of his 

on.” 7 x% a a 
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® graph a shall be omitted; 
e i : ph 82, the following 

pets: Pie substituted, namely:— 

“32. Finality of appellate decrees of 
District Court — Subject to the provisions 
of Section 100 of the Code of Civil Proce 
dure, 1908, an appellate decree of a District 
Court shall be final.”; 

(xi) Paragraphs 38, $4, 85 and 41 shall 
be omitt 


(xii) = sub- (1) of a- 
guo 42, the wo ste ome Os Judicial 


mimissioner and” 
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THE DELHI SIKH GURDWARAS 
ACT, 1971 
i {ACT NO. 82 OF 1971)* 
(30th December, 1971) 


An Act to provide for the proper 
management of the Sikh Gurdwaras and 


. Gurdwara property in Delhi and for 


matters connected therewith. 


BE it enacted by Parliament in the 
Twenty-second Year of the Republic of 
India as follows:— 


3 PART I 
f PEELIMINARY 
Y. Short title, extent and commence- 


ment.— W This Act may be called THE 
DELHI 


SIKH GURDWARAS ACT, 1971. 


(2) It extends to the whole of the 
Union territory of Delhi - 


(3) It shall come into force on such 
date as the Central Government may. by 
notification in the Official Gazette, ap- 
point. - . 

2. Definitions.— In this Act, unless 
the context otherwise requires,— 

(a) “appointed day” means the date 
on which this Act shall come into force; 


*Received the assent of the President 
on 30-12-1971. Act published in Gaz. of 
India; 31-12-1971, Pt. H-S, 1. Ext. P. 889. 
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_ (b) “Board” means the Delhi Sikh 
‘Gurdwara Board constituted under sec- 
tion 3 of the Delhi Sikh Gurdwaras 
(Management) Act, 1971; ~ E 

(c) “Committee” means the Delhi 
Sikh Gurdwara Management Committee 
established under section 3; 

(d) “Delhi” means the Union terri- 
fory of Delhi; 

(e) “Director Gurdwara Elections” 
means the Director Gurdwara Elections 
appointed by the Central Government 
under. section 13; 

‘(f “Gurdwaras” meang the Sikh 
Gurdwaras situated in Delhi as were. im- 
mediately before the appointed day, 
being managed by or affiliated to the 
Board and includes such other local 
Gurdwaras as may, after the appointed 
day. be affiliated to or managed by the 
Committee; 

(g) “Gurdwara -property” means,— 

fi) all movable and immovable pro- 


perty which, immediately before the ap- ` 


pointed day, vested or was kept in de~ 
posit in the name of the Board; 

(ii) all property which stands in the 
name of the Gurdwaras or in the name 
of the Board or the present or old mana~ 
gers of the historic Gurdwaras; 

(iii) all offerings in’ cash or kind 
made in various Gurdwaras or institutions 
managed or controlled by the Committee} 

(iv) all property in cash or kind, 
movable as well as immovable that may 
be acquired by purchase, exchange or 
otherwise by the Gurdwaras, or the Com 
mittee, from time to time; 

(v) all grants, donations or contribu- 
tions made. from time to time. by any 
person or authority to the Gurdwaras or 
the Committee; 

and includes any actionable claim 
with respect to such Gurdwara property? 

(h) “local Gurdwara” means a Gurd- 
wara in Delhi, other than a Gurdwara 
under the control or management of the 
oud immediately before the appointed 

y; 

(i) a person shall nof be deemed to 
be “ordinarily resident in a ward on the 
ground only that he owns or is in pos- 
session of a dwelling house therein and 
a person absenting himself temporarily 
ffrom his place of ordinary residence shall 
not by reason thereof cease to be ordi~ 
narily resident therein; 

(i) “patit” means a Sikh who trims 
or shaves his beard or hair (keshas) or 
who after taking Amrit commits any one 
or more of the four Kurahitis; 

(k) “registered Singh Sabha” means a 
Singh Sabha registered as a society under 
the Societies Registration Act, 1860, which 
is managing or controlling a local .Gurd- 
wara in Delhi; 

(1) “regulation” means a ‘regulation 
made under this Act by the Committee) 
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(m) “rule” means a rule made undeg 
this Act by the Central Government; 

(a) “Sikh” means a person who pro- 
fesses the Sikh religion, believes and 
follows the teachīngs of Sri Guru Granth 
Sahib and the ten Gurus only and keeps 
` unshorn hair. For the purposes of this Act 
if any question arises as to whether Ra 
living person is or is not a Sikh, he 
be deemed respectively to be or not to 
be a Sikh according as he makes or re- 
fuses to make in the manner prescribed 
by rules the following declaration:— 

f “I solemnly affirm that I am a 
Keshadhari Sikh, that I believe in and 
follow the teachings of Sri Guru Granth 
Sahib and the ten Gurus only, and: that. 
I have no other religion”; 

(0) “Amritdhari Sikh” means and in- 
cludes every Sikh who has taken Khande 
ka Amrit or Khanda Pahul, prepared and 
administered according to the tenets of 
Sikh religion and rites at the hands of 
five Pyaras or “beloved ones”, 


- PART M 


THE COMMITTEE 
3. Incorporation, of the Committee. . 
(1) With effect from such date as the 
Central Government may, by notification 


be 
the Delhi Sikh Gurdwara Manage- 
ment Committee for the proper manage~- 
ment and control of the Gurdwaras. and 
Gurdwara property. ; 

(2) The Committee shall be a body 
corporate with the name aforesaid having 
perpetual succession and a common sgeal 
and shall by such name gue and be sued, 

(3) The Committee shall have its 
head office in Delhi 


4. Composition of the Committee.— 
The Committee shall consist of— 

(a) forty-six members to be elected 

from various wards into which Delhi 
shall be divided in accordance with the ` 
provisions of this Act; 
: (b) nine members to be co-opted by 
the elected members of the Committee 
‘referred to in clause (a) in the manner 
hereinafter appearing,—~ 

(i) two members to represent the re- 
gistered Singh Sabhas of Delhi who shall 
be chosen by drawing of lots out of the 
pnn of those registered Singh 


(ii) four members. each being the 
head priest of the (1) Sri Akal Takhat 
Sahib, Amritsar, (2) Sri Takhat Kesgarh 
Sahib, Anandpur, (3) Sri Takhat Patna 
Sahib, Patna, and (4) Sri Takhat Hazur 
Sahib, Nanded: - 

_ Provided that the. head priest shall 
have no right to vote for the purpose of 
election of office-bearers and other mem~ 
bers of the Executive Board under sub- 
section (1) and sub-section (2) of S. 16) 
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(iii) one member, being the nominee 
of the Shromani Gurdwara Parbandhak 
Committee, Amritsar; 


(iv) two members to represent the 
Sikh community of Delhi, other than 
those referred to in sub-clause (i), sub- 
clause (ii) and sub-clause (iii), to be 
chosen in accordance with the system of 
proportional representation by .means of 
a@ single transferable vote, 


. § Term of office— (1) Save as 
otherwise provided in this section, the 
term of office of a member of the Com- 
mittee shall be four years and shall com- 
mence from the date on which the first 
meeting of the Committee is held under 
section 15. and no longer. 


$ (2) When-a vacancy occurs in the 
Committee owing to death, resignation, 
removal or otherwise of a member, a new 
member shall be elected or co-opted, as 
the case may be, in the manner in which 
the member whose seat is to be filled was 
elected or co-opted and every such mem- 
ber shall continue to hold office so long 
only as the member in whose place he 
is elected or co-opted would have been 
entitled to hold office, if the vacancy had 
not occurred. 


(3) An outgoing member shall con- 
tinue in office until the notification of 
election or co-option of his successor 
is published under section 12, 


_ 6. Delimitation of wards.— (1) For 
the purpose of election of members of the 
Committee, Delhi shall be divided into 
single member wards. 

__(2) The Director Gurdwara Elections 
shall by order determine— 

(a) the number of wards; and 

(b) the extent of each ward. 

(3) The Director oe Elections 
- may, from time to time, in consultation 


with the Committee, :alter or amend any. 
order made under sub-section (2). 


7. Electoral roll— (ij An electoral 
roll shall be prepared in such manner as 
may be prescribed by rules for every 
ward notified under section 6 on which 
shall be entered the names of all persons 
ol to be registered as voters in tha 
ward, 


(2) No person shall be entitled fo ba 
registered in the electoral roll for any, 
ward more than once, 


(3) No person shall be entitled to ba 
registered in the electoral roll for more 
than one ward. 


8. Qualifications of elector— Every 
person who— - 


(a) has been ordinarily resident In 
a ward for not less than one hundred 
1972 Acta/4 
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and ay days during the qualifying 


period. 
(b) is a Sikh of net less than twenty- 
one years of age on the qualifying date, 
ghall be entitled to be registered in 
the electoral roll for that ward: 
Provided that no person shall be re- 
gistered as an elector who— . 


(a) trims or sbaves his be 
has; 5 iii 


(b) smokes; 
(c) takes alcoholic drinks, 


E n e EE For the purpose of 
section. e “qualifying date’ and 
the “qualifying period” — 


(i) in the case of electoral rolls first 
prepared under this Act, shall be the ist 
day of January, 1972, and the period 
beginning on the 1st day of January, 1971 
and ending on the 31st day of December, 
1971, respectively; and 


(ii) in the case of every electoral roll 
subsequently prepared under this Act. 
shall be the ist day of January of the 
year in which it is prepared and the year 
ie a preceding that year respec- 

Vi 


9. Right to vote.— Every person re~ 
ed on the electoral roll for the time 
g in force for any ward for the elec- 
oe i a member of the Committee, 
be entitled while so registered to vote 
at an election of a member for that ward 
provided that no. person shall be entitled 
e a at an election in more than one 
wary 


_ 10. Qualifications of member—@ (1) 
‘A person shall not be qualified to be 
chosen or co-opted as a member of the 
Committee if such person— 

(a) has not attained the age of 
twenty-five years; 

(b) is not a citizen of India; 

(c) in the case of an elected member, 
ff he is not registered as an elector in 
the electoral roll for any ward; 

-(d) is not an Amritdhari Sikh; 

(e) being an Amritdhari Sikh, trims 
or shaves his beard or keshas; 

f) takes alcoholic drinks; 

) smokes; 
) is a patit; 

1) is of unsound mind and stands 3o 

by a competent court; 

(i) is an undischarged insolvent; 


(k) has been convicted of an offence 
fnvolving moral turpitude or has been 
dismissed from service by Government, 
Board, Committee or any local authority, 
on account of moral turpitude; 

a paid servant of any Gurd- 
wara or a local Gurd a ae 

(m) not being a blind person cannof 
read or write Gurmukhi, 
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Explanation— A person shall be 
deemed to— 

(i) be able to read Gurmukhi if he 
fs able to recite Sri Guru Granth Sahib, 
in Gurmukhi. and 

(ii) write Gurmukhi if he fills his 
nomination paper for election to the Com- 
mittee in Gurmukhi in his own hand- 
writing, 

If any question arises whether a 
candidate is or is not able to read and 
write Gurmukhi. the question shall be 
decided in such manner as may be pre- 
scribed by regulations. 


(2) If a person sits or votes as a 
member of the Committee when he knows 
that he is not qualified for such member- 
ship, he shall be liable in respect of each 
day on which he so sits or votes to a 
penalty of three hundred rupees which 
shall be recoverable as an arrear of land 
revenue. 


11. Elections— Election of mem- 
bers under clause (a) of section 4 whe- 
ther for the purpose of initial constitu- 
tion of the Committee under section 3, or 
for filling vacancies arising by efflux of 
time or a casual vacancy, shall be con- 
ducted by the Director Gurdwara Elec- 
tions in accordance with the rules made 
in this behalf 


Provided that no election shall be 
held to fill a casual vacancy occurring 
within four months prior to the holding 
of a general election under this section. 


12. Publication of results— (1) The 
names of ali persons elected as members 
of the Committee shall. as soon as may 
be, after such election be published by 
the Director Gurdwara Elections in the 
manner prescribed by rules. — 


(2) The names of all persons co-opted 
as members under clause (b) of section 4 


shall likewise be published by the Direc- . 


tor Gurdwara Elections in the manner 
prescribed by rules. 


13. Director 
(1) The Central Government may, by 
notification in the Official Gazette, ap- 
point a suitable person to be the Director 
Gurdwara Elections In whom shall vest 
the superintendence. direction and con- 
trol of the preparation of electoral rolls 
for, and the conduct of, elections of mem- 
bers of the Committee. 


(2) A person shall not be qualified 
for appointment as Director Gurdwara 
Elections unless he is a citizen of India 
and possesses judicial or administrative 
experience for’a period of not less than 
ten years, 

(3) Subject to the provisions of sec- 
tion 37, the term of office, and the terms 
and conditions of service of the Director 
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Gurdwara Elections shall be such as may 
be prescribed by rules 


14. First meeting of the elected: 
members.— (1) The persons to be 20- 
opted as members of the Committee under 
clause (b) of section 4 shall be chosen at 
the first meeting of the elected members 
which shall be convened by the Director 
Gurdwara Elections as early ag possible 
and not later than fifteen days after pub- 
lication of the results of the election 
under sub-section (1) of section 12. 

(2) The Director Gurdwara Elections 
may adjourn the first meeting of the 
elected members to any other date or 
dates. being not later than fifteen days 
from the date of the first meeting afore- 
said, if the elected members are unable 
to choose all persons to- be co-opted at 
that first meeting. a 


15. First meeting of the Committee.— 


` (1) The Director Gurdwara Elections shall 


summon the first meeting of the Com- 
mittee to meet on such date, not being 
later than fifteen days after the publica- 
tion of the names of the members z:o- 
cuted under rA -sectioù (2) of section 12, 
as he 


(2) The first meeting shall be held af 
such time and place as the Director 
Gurdwara Elections may appoint and . 
shall be presided over by him: 


Provided that while so presiding af 
the meeting of the Committee. the Direc- 
tor Gurdwara Elections shall have uo 
right to vote. 


(3) Every member of the Committee 
shall. before taking his seat make and 
subscribe before the Director Gurdwara 
Elections an oath according to the form 
set out for the purpose in the Schedule. 


(4) The members of the Committee 
shall proceed thereafter to elect from 
amongst themselves a pro tempore Chair- 
man in such manner as may be -prescrib- 
ed by rules, who shall preside at the 
meeting until the Committee elects the 
President. 


16. Election of office-bearers—— {1} 
The Committee shall. at its first meeting 
after the election of the pro tempore 
Chairman under sub-section (4) of sec- 
tion 15, elect from amongst its members 
a President. who shall conduct the elec- 
tion of other office-bearers and members 
of the Executive Board under this section, 


(2) The Committee shall also at its 
first meeting elect from amongst its mem< 
bers a Senior Vice-President. Junior Vice- 
President, General Secretary and a Joint 
Secretary (hereinafter referred to as 
office-bearers vf the Committee), and shall 
also at the same meeting in like manner 
elect ten of its members to be members 
of the Executive Board of the Committee, 
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and the office-bearers and members so 
elected shall be Executive Board of the 
Committee. 


(3) No person shall be eligible for 


election as the President or other office- 
bearer unless he is at least a matriculate 
or has passed Higher Secondary Examina- 
tion of any recognised University or 
Board or is a Giani or possesses any other 
equivalent educational qualification. 

(4) No member of the Committee 
shall, at the same time, hold any of the 
offices referred to in sub-section (1) or 
sub-section (2) in more than one capacity. 

(5) The President and other mem- 
bers of the Executive Board elected under 
sub-section (1) or sub-section (2) shall 
hold office for a term of one year but 
shall be eligible for re-election for one 
more term only: 

Provided that an outgoing office- 
bearer or member shall continue in office 
until election of his successor is held. 

(6) The election of the President and 
other office-bearers and members of the 
Executive Board under sub-section (1) or 
sub-section (2) or any subsequent annual 
election to any of those offices shall be 
held in such manner as may be prescrib- 
ed by rules. 

(7) The provisions of sub-section (2) 
of section 5 shall apply so far as may be 
to the filling of & casual vacancy in the 
membership of the Executive Board as 
they apply in relation to casual vacancies 
in the membership of the Committee. 


17. Vacation, resignation and remo- 
val of members and office-bearers.— (1) 
A member of the Committee may resign 
his office by writing under his hand 
addressed to the President. 

(2) An office-bearer or any other 
member of the Executive Board— 


(a) shall vacate his office if he ceases - 


to be a member of the Committee; 

(b) may at any time by writing under 
his hand addressed to the Committee 
resign his office; and 

(c) may be removed from his office 
by a resolution of the Committee passed 
by a three-fourth majority of the total 
members thereof: 

Provided that no resolution for the 
‘purpose of clause (c) shall be moved un- 
Jess it is supported by not less than 
seventeen members of the Committee and 
fourteen days’ notice has been given of 
their intention to move the resolution. 

(3) The resignation of office under 
sub-section (1) or clause (b) of sub-sec- 
tion (2) shall be effective from the date 
from which it is accepted by the Execu- 
tive Board or the Committee, as the case 
may be. gee 

18. Fees and allowances of mem- 
bers. Any office-bearer or other mem- 
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ber of the Executive Board or any other 
member of the Committee may. if he so 
desires, draw such fees and- allowances 
for attending the meetings of the Execu- - 
tive Board or the Committee and for 
attending to any other work of the Ex- 
ecutive Board or the Committee, as the 
case may be, as may be prescribed by re- 
gulations. 


19. Meetings of the Committee and 
the Executive Board.— (1) The annual 
general meeting of the Committee shall 
be held in every year. 

(2) The Executive Board shall meet 
at least once in every fortnight or at such 
intervals as may be prescribed by regula- 
tions, 

(3) The President. or in his absence 
the Senior Vice-President and in the ab- 
sence of both, the Junior Vice-President. 
and in the absence of all the three. any 
other member elected from amongst 
themselves shall preside at any meeting 
2 a Committee or of the Executive 

O x 


(4) The Committee or the Executive 
Board shall observe such rules of pro- 
cedure in regard to transaction of the 
business at its meetings as may be pre- 
scribed by regulations, 


(5) Save as otherwise provided, all 
questions which come up before any 
meeting of the Committee or the Execu- 
tive Board shall be decided by a majority 
of votes.of the members present and 
voting and in the event of equality of 
votes. the person presiding shall have a 
second or casting vote. 


(6) All proceedings of the meetings cf 
the Committee or the Executive Board 
shall be recorded in Punjabi in Gur- 
mukhi script. 


20. Sub-committees.—- (1) The Ex- 
ecutive Board may constitute such num- 
ber of sub-committees from amongst the 
members of the Committee as it thinks 
fit and for such purpose as it may decide. 


(2) A sub-committee constituted 
under sub-section (1) shall meet at such 
time and places and shall observe such 
rules of procedure in regard to the tran- 
saction of business at its meetings as may 
be prescribed by regulations. 


(3) A member of a mabotiraleteds 
may. if he so desires, draw such fees and 
allowances for attending its meetings and 
for attending to any other work of the 
sub-committee, as may be prescribed by 
regulations. 


21: Powers of the Executive Board 
and its office-bearers.— (1) The Executive 
Board shall exercise on behalf of the 
Committee all powers conferred on the 
Committee by the provisions of this Act 
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which are not expressly reserved to be 


exercised by the Committee in general gula 


meeting. 


(2) The President or any other office 
bearer of the Executive Board may ex~ 
ercise such powers and perform such 
duties as may be prescribed by regula~ 
tions or as may, from time to time, be 
delegated by the Executive Board. 

(3) Notwithstanding anything con- 
tained in sub-section (1) or subs. (2), 
the President may, on his own motion or 
otherwise. after calling the record of any 
case, revise any order passed by any 
authority to whom such powers have 
oan delegated by the Executive Board 
an dt 

(i) confirm, Da or set aside the 


oraer, 


(ii) impose any penalty: or set aside, 
reduce, co or enhance the penalty 
imposed upon any employee of the Com- 
mittee, 

(iii) remit the case to the authority 
which made the order or to any other 
authority directing such further action 
or inquiry as considered proper in the 
circumstances of the case, or 

Den pass such other orders as he 
deems fit. 


(4) No order passed by the President 
under sub-section (3) shall be enforced 
unless and until it is confirmed by the 
Executive Board, 


22. Validity of acts of Committee, 
Executive Board or sub-committees not 
to be questioned by reason of vacancy, 


etc.— No act or proceeding of the Com-. 


mittee or the Executive Board or any sub- 
committee shall be invalidated by reason 
only of the existence of any vacancy 
amongst its members or any defect in the 
constitution thereof, 


23. Officers and other employees of 
the Committee.— (1) The Committee may 
appoint such number of officers and other 
employees as it considers necessary for 
the efficient performance of its functions, 
and may, from-time to time, determine 
the number. designations. grades and 
scales of pay or other remuneration of 
the officers and other employees, and may 
at army time reduce, suspend, remove or 
dismiss or impose any other penalty on 
any officer or other employee for careless- 
ness, unfitness, neglect of duty or other 
misconduct. 

(2) The officers and other employees 


appointed under sub-section (1) shall ex- 
ercise such powers and perform such 


duties as may be prescribed by regula- - 


tions or as may from time to time, be 
delegated by the Committee, - 

(3) The terms and conditions of ser- 
vice of the officers and other employees 
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shall be such as may be prescribed by res 


PART Il 
ROWERS AND FUNCTIONS OF THE 
COMMITTEE 


_ 24 Powers and functions of the 
Committee.— Subject to the provisions of 
this Act and the rules made thereunder, 
the control, direction and general super- 
intendence over all the Gurdwaras and 
Gurdwara property in Delhi shall vest in 
the Committee, and it shall be the duty; 
of the Committee— 


G) to arrange for the proper partons 
mance of the religious rites and cere~ 
monies in the Gurdwaras, 

(ii) to provide facilities for worship 
by the devotees at the Gurdwaras. 

(iii) to ensure safe custody of {fs 
funds, movable and immovable properties, 
deposits, offerings in cash or kind 

(iv) to do all such things as may be 
Incidental and conducive to the efficient 
management of the affairs of Gurdwaras, 
educational and other institutions under 
the Committee and their properties or to 
the convenience of devotees, ` 

(v) to provide suitable ‘accommoda= 
tion and moe for pilgrims, 

(vi) to maintain free langars, 


(vii) to manage the historic and other. 
Gurdwaras, educational and other institu- 
tions and their properties in such a way 
as to make them anina, centres of tha 
Sikh tradition, culture and religion, 

(viii) to ensure maintenance of order, 
discipline and proper hygienic conditions 
in Gurdwaras, educational and other in« 
stitutions under its management, 


(ix) to open free dispensaries, 


(x) to spread education, especially the 
of Punjabi, Gurmukhi 


tions. 


script. 

(xi) to establish educational institu- 
tions, research centres and libraries 

(xii) to render financial assistance to 
religious and educational institutions, 
societies and needy persons, 

(xiii) to give stipends to needy and 
deserving students, 

(xiv) to render help in the case of 
the uplift of the Sikh community and 
propagation of Sikh religion. 

(xv) to perform such other functions 
and to do such religious or charitable acts, 
as may be prescribed by regulations for, 
carrying out the purposes of this Act. 


PART IV 
GURDWAR4, Sane AND 


`- 25. Gurdwara Fund.— (1) 


- There 
shall be a Gurdwara Fund and 


all re~ 





1972 


ceipts and income of the Gurdwaras and 
of the Gurdwara property (including all 
amounts comprised for the time being in 
Gurdwara property} shall be credited 
thereto. ` 

(2) The Gurdwara Fund shall be held 
by the Committee in trust for the pur- 
poses of this Act subject to the provisions 
herein contained and shall not be utilised 
for any purpose other than the one 
authorised by this Act or the rules or re- 
gulations made thereunder, 

(3) All expenses incurred or pay- 
ments or disbursements to be made. by 

Committee in the discharge of its 
functions under this Act shall be made 
from the Gurdwara Fund. 


26. Prohibition regarding making of 
contributions for political purposes.— 
Nothing contained in this Act shall, or 
shall be deemed to, authorise the Com- 
mittee to contribute any amount or 
amounts— 


(a) to any political party, or 

(b) for the benefit of any political 
party, or 

(c) for any political purpose to any 
individual or bod y. 


27. Budget.— (1) In respect of every 
financial year, budget (annual financial 
statement) of the estimated receipts and 
expenditure of the Committee for the 
year shall be placed before the Committee 
and duly passed. 


(2) No moneys out of the Gurdwara 
Fund shall be appropriated except as 
passed and approved by the Committee. 

28. Maintenance of accounts.— (1) 
The Committee shall maintain proper ac- 
counts showing receipts on account of and 
expenditure out of Gurdwara Fund. 


(2) At the end of each calendar 
month, a statement of income and ex- 


penditure relating to that month shall be - 


prepared and placed before the Com- 
mittee and it shall be pasted at pro- 
minent places outside all Gurdwaras; and 
a consolidated annual statement, showing 
income and expenditure relating to a 
financial year shall likewise be prepared 
and placed before the Committee and out- 
side the Gurdwaras at the end of each 
financial year. 


29. 
counts of the Committee including those 
of the Gurdwaras, and Gurdwara pro- 
- perty including educational and other 
charitable institutions administered by the 


Committee, shall be audited by one or- 


more auditors duly qualified to act as 


auditor under sub-section (1) of S. 226 of- - 


the Companies Act, 1956 (hereinafter re- 
ferred to as the auditor) who ‘shall be ap- 
pointed by the Committee within sixty 
days of the close of every financial year 
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and shall receive such remuneration as 
the Committee may fix: 


Provided that the first appointment 
of auditors shall be made by the Com- 
mittee within sixty days from the date of 


its first meeting held under section 15, 


(2) For the purpose of any such 
audit and examination of accounts the 
auditors may. by_a demand in writing, 
require from the Committee or any office- 
bearer or member or employee of the 
Committee or any Gurdwara, educational 


_or other institution of the Committee, the” 


production before him of all books, 
deeds, vouchers and all other documents 
and papers which he deems necessary. 
and may require any person holding or 
accountable for any such books. deeds, 
vouchers, documents and papers to ap- 
pear, before him at any audit and ex- 
amination, to answer all questions which 
may be put to him with respect to the 
same or to prepare and submit any fur- 
ther statement which such auditor may 
consider necessary, 


go ‘Within thirty days after the audit 
tion have been completed, 

ae auditor shall submit a report to the 
Committee upon each account, audited 


‘and examined, 


(4) The audit report shall be publish- 
ed in, at least. two daily papers of Delhi. 
(one in English and one in Punjabi) as 
well as in Gurdwara Journal, if any, 
within thirty -days of its receipt, - 


5. The report of the auditor shall, 
among other matters, specify all items of 
expenditure which in his opinion are 
illegal. irregular or improper, all cases of 
failure of recoveries of money or pro- 
perty due to the Committee, all instances 
of loss or wasteful expenditure of money 
or property due to negligence or miscono- 
duct and all instances in which any 
money or property has been devoted to 
any purpose not authorised by this Act. 


30. Consideration of the auditor’s 
report by the Committee.- The Com- 
mittee, in meeting next following the date 
of receipt of the auditor’s report shall 
consider such report and satisfy itself that 
no expenditure shown therein has been 
incurred otherwise than in accordance 
with the provisions of this Act and shall 
pass such orders as are, in its opinion, 
necessary and proper to rectify the illegal, 
unauthorised or -improper expenditure 
and may also pass such further orders 
upon the report, as it may deem proper: 


Provided that if the next meeting - 
falls on a day earlier than two months 
after the receipt of the report it may be 
considered in the meeting next following 
which shall be convened before the ex- 
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piry of a period of three ` months from 
the date of receipt of the said report, 


PART V 


SETTLEMENT OF ELECTIONS AND 
OTHER DISPUTES 


31. Election disputes, electoral of- 
fences, etc.— The provisions of ss. 15, 16, 
17, 18. 19, 20, 2%, 23, 24, 25, 27, 28. 29 and 
30 of the Delhi Municipal Corporation 
Act, 1957, shall mutatis mutandis apply. 
subject to such modifications as the Cen- 
tral Government may by order direct, in 
Telation to settlement of disputes regard- 
ing elections, corrupt practices and elec- 
toral offences in respect of election or 
co-option of members of the Committee. 


32. Jurisdiction of District Court in 
other matters.— The Court of the District 
Judge in Delhi shall also have jurisdic- 
tion in respect of the following matters, 
namely:— 


(a) Any petition involving a question 

or dispute wherein any living person is a 

Sikh or is not a Sikh for the purpose of 
registration as a voter or contesting elec- 
tion as member or co-option as member 
of the Committee, 

(b) Any petition involving a question 
whether for the purpose of election as 
member of the Committee a person is 
qualified or disqualified. 


(c) Petitions regarding complaints, 
irregularities, breach of trust, mismanage- 
ment in any Gurdwara, educational or 
other institutions against any member. 
office-bearer or officer or other employee 
of the Committee. 

(d) Petitions arising out of any type 
of disputes between the Committee and its 
employees including past employees. 

(e) Applications regarding failure of 
publication of, or non-implementation or 
non-clearance of the objections raised in, 
any annual report of the auditors of the 
Committee. 


33. Appeals.— (1) Any person ag- 
grieved by an order passed by the Dis- 
trict Judge may, within sixty days of the 
order, prefer an appeal to the High Court 
at Delhi and the orders of the High Court 
on such appeal shall be final and con- 
clusive. 

© (2) The provisions of sections 5 and 

12 of the Limitation Act. 1963. shall, so 

far as may be, apply to appeals under 
section. 


PART VI 
MISCELLANEOUS 


34. Procedure for affiliation of local - 


Gurdwaras.— (1) A registered Singh 
Sabha may, in relation to any local 
Gurdwara under its control. decide by a 
resolution adopted by three-fourth majo- 
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rity of its total membership for affiliating 
that local Gurdwara to the Committee 
and if the Committee consents thereto, 
the said local Gurdwara shall be deemed 
to be affliated to the Committee. 


(2) All assets and liabilities of the 
local Gurdwara so affiliated and F the 
registered Singh Sabha shall thereafter 
vest in the Committee. 


35. Act not to affect rites and prac- 
tices of Sikh religion— Nothing con- 
tained in this Act or any other law for 
the time being in force shall—. 


(a) save as otherwise expressly pro- 
vided in this Act or the rules or regula- 
tions made thereunder, affect any honour, 
emolument or perquisite to which any 
person is entitled by custom or otherwise 
in any Gurdwara; oe 


(b) authorise any interference with 
the religious or spiritual functions per~ 
formed in any Gurdwara. 

. 


36. Members, officers and other em- 
ployees to be public servants.— Every 
member of the Committee, the Executive 
Board, or any sub-committee, the Direc- 
tor Gurdwara Elections and every other 
officer and employee of the Committee 
shall be deemed to be a public servant 
within the meaning of section 21 of the 
Indian Penal Code. 


37. Salary, etc., of the Director 
Gurdwara Elections to be defrayed out of 
the Consolidated Fund of India in. the 
first instance-— (1) The salaries and 
allowances payable to the Director Gurd~ 
wara Elections or to the officers and other 
employees engaged for the conduct of 
elections to the Committee, shall be 
defrayed out of the Consolidated Fund of 
India in the first instance; but shall be re- 
coverable from the Committee by debit 
to the Gurdwara Fund after the close of 
each financial year. 


(2) Any sum due to the Central Gov- 
ernment under sub-section (1), shall. if 
not paid within three months’after the 
demand has been made, be recoverable as 
arrears of land revenue. 


38. Protection of action taken.— No 
suit. prosecution or other legal proceed- 
ings shall lie against any member of the 
Committee, the Executive Board or any 
Sub-Committee, the Director Gurdwara 
Elections or any other officer or employee 
of the Committee for anything which is in 
good faith done or intended to be done 
under this Act or any rule or regulation 
made thereunder, 


39. Beyer to make rules.— (1) The 
Central Government may, by notification 
in the Official Gazette. make rules to 
carry out the purposes of this Act. 
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(2) In particular, and without pre- 
Judice to the generality of the foregoing 
power, such rules may provide for or 
regulate all or any of the following 

matters. namely:— 


(a) the manner in which a declaration 
for the purpose of clause (n) of section 2 
shall be made; 

(b) the particulars to be entered in 
the electoral rolls: 

(c) the preliminary publication of 
electoral rolls; 

(d) the manner in which and the time 
within which claims and objections as to 
entries in electoral rolls may be preferred; 

(e) the manner in which notices of 
claims or objections shall be published; 

(f) the place. date and time at which 
claims or objections shall be heard and 
the manner in-which claims or objections 
shall be-heard and disposed of; 

(g) the final publication of electoral 
Tous; 

(h) the revision and correction of 
electoral rolls and inclusion of names 
therein; 

(i) the appointment of returning off- 
cers, assistant returning officers, presid- 
ing officers and polling officers for the 
conduct of elections; 

(ij) the nomination of candidates, 
form of nomination papers, objections to 
nominations and scrutiny of nominations; 


(k) the deposits’ to be made by can- 
didates, time and manner of making such 
deposits and the circumstances under 
which such deposits may be refunded to 
candidates or forfeited to the Committee; 

(1) the withdrawal of candidatures; 

(m) the appointment of agents of 
candidates; 

(n) the procedure in contested and 
uncontested elections; 

(o) the date. time and place. for poll 
and other matters relating to the conduct 
of elections including— f 


(i) the appointment of polling stations 
for each ward, 


(ii) the 
polling station shall be kept open for the 
casting of votes, 

(iii) the printing and ‘issue of ballot 
papers, 

(iv) the checking of voters by re- 
ference to the electoral roll, 

(v) the marking with indelible ink 
of the left forefinger or any other finger 
or limb of the voter and prohibition of 
the delivery of any ballot paper to any. 
person if at the time such person applies 
for such paper he has already.ssuch mark 
s0 as to prevent personation of voters. 


(vi) the manner in which votes are 
tad be given and in particular in the case 
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of illiterate voters or of voters under 
physical or other disability. 


(vii) the procedure to be followed in 
respect of challenging votes and tender- 
ed votes, 


(viii) the scrutiny of votes, counting 
of votes, the declaration of the results 
and the procedure in case of equality of 
votes or in the event of a member being 
elected to represent more than one ward, 


(ix) the custody and disposal of 
papers relating to elections, 


(x) the suspension of polls in case of 
any interruption by riot, violence or any 
other sufficient cause and the holding of 
a fresh poll, 


(xi) the holding of a fresh poll in the 
case of destruction of, or tampering with, 
ballot boxes before the count, 


(xii) the countermanding of the poll 
ih the case of the death of a candidate 
before the poll; 

(p) the fee to be paid on an election 
petition; j 


{q).the terms and conditions of ser- 
vice of the Director Gurdwara Elections; 


(r) the procedure for the election of 
pro tempore Chairman under sub-s. (4) 
of section 15. and of the President and 
other office-bearers and members of 
Executive Board under section 16;. 


(s) any other matter in respect of 
which the Central Government deems it 
necessary to make rules under this sec- 
tion or in respect of which this Act 
makes no provision or makes insufficient 
provision and provision is. in the opinion 
of the Central Government, necessary; 


` (t) the manner in which results of 
election or co-option of members of the 
Committee shall be published. or the 
orders made under the rules shall be 
widely made known by affixing copies 
thereof in conspicuous public places, by 
publishing the same by beat of drum or 
by advertisement in local newspapers. 


(3) In making any rule under this 
section the Central Government may pro~ 
vide that any contravention thereof shall 
be punishable with imprisonment for a- 
term which may extend to six months or 
with fine or with both. 


(4) All rules made under this section 
shall be laid, as soon as may be, after 
they are made, before each House of 
Parliament while it is in session for a 
total period of thirty days. which may be 
comprised in one session or in two suc~ . 
cessive sessions. and if before the expiry 
of the session in which they are so laid 
or the session immediately following, 
both Houses agree in making any modi- 
fication in the rules or both Houses agree 
that the rules should not be made, the 
rules shall thereafter have effect only in 
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such modified form or be of no effect, as 
the case may be; so however that any 
such modification or annulment shall be 
. without prejudice to the validity of any- 

i previously done under those rules. 


40. Power of Committee to make 
regulations.— (1) The Committee may 
make regulations not inconsistent with the 
provisions of this Act or the rules made 


thereunder for carrying out its functions 


under this Act. 

(2) In particular, and without pre- 
fludice to the generality of the foregoing 
powers, such regulations. may provide for 
all or any of the following matters 
namely:-—— 

(a) the manner and the criterion for 
deciding whether a candidate for election 
as member of the Committee is able to 
read and write Gurmukhi; 


(b) fees and allowances to which 
- office-bearers and other members of the 
Executive Board or other members of the 


Committee or of a sub-committee shall be | 


entitled for attending meetings or any 
other work of the Executive Board, Com- 
mittee or sub-committee respectively; 


(c) the periods of interval at which 


meetings of the Executive Board shall be ` 
` held, the manner in which meetings cf: - 


the Committee or the Executive’ Board 
or any sub-committee- shall be convened, 
the quorum for the transaction of busi- 
ness thereat and the rules of procedure 
to be followed for transaction of business 
at meetings of the Committee, the Ex- 
ecutive Board or any sub-committee; 


` (d) the manner in which-a mary 
decision of the Executive Board shall be 
obtained by circulation to its office 
bearers and members of any matter re- 
` quiring decision; 

(e) the matters In respect of which 
‘powers may be exercised or duties per- 
formed by the -President or other office- 
‘bearers of the Executive Board or by any 
eee or other employee of the Com~ 

( the terms and conditions of sem 
vice of officers and 
. the Committee including recruitment, 
transfer. fixation of seniority, promotion 
of, and disciplinary action or punishment 
against. such officers and other employees] 


.(g) any other functions or religious 
or charitable acts which, in addition to 


those specified in section 24. may be per- ` 
formed or done by the Committee, and the 


conditions and restrictions subject to 
which those functions or acts shall be 
performed or done; 

(b) the manner In which cash or 
other moneys of the Gurdwara Fund shall 
be deposited or invested; 


(i) the form in which the budget of 
Committee shall be presented 
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ALEO 


(i) the form in which the accounts — 
of the Committee shall be maintained and 
the publication of such accounts; 7 


(k) the manner in which any regula- 


tions or orders made thereunder shali be r 


published or widely made known. by 
affixing copies thereof in . conspicuous 
public places, by publishing the same by 
beat of drum or by advertisement in local . 


newspapers; 


(1) any other matter which has to be, 
or may be, prescribed, - 


. 41. Repeal and saving.— (1) As from 
the date of the establishment of the Com- 
mittee, -the Delhi Sikh Gurdwaras 
oo aa Act, 1971, shall stand re- 

e i 


(2) Notwithstanding such repeal.— 

(a) any appointment, notification, 
order or rule made or issued under the 
said Act shall; in so far as it is not incon- 
sistent with the provisions of this Act, 
continue in force and be deemed to have 
been made or issued under the provisions 
of the Act unless and until it is super- 
appointment, notification, 
order or rule made or issued under the 
sald provisions: - i 


(b) all budget estimates made, all 
obligations and liabilities incurred. all. - 


- contracts entered into and all matters 


and things-engaged to be done by. with 
wi for the Delhi Sikh. Gurdwara Board 

shall be deemed to have been made, in-' 
curred, entered into or engaged to be done - 
by. with or for the Committee under the 
provisions of this Act; 


(c) all Gurdwara property, movable . 
and immovable and all interests of what- 
soever nature and kind therein vested in, 
belonging or due to, the Delhi Sikh Gurd- 
wara Board, immediately before such ` 
establishment, shall, with all- rights, 
powers and privileges of whatsoever de~ 
scription, used, enjoyed or possessed by, 
the Board, vest in the committee; -- - 


(a) all sums of money including rents 

due to the Board immediately before such `- 

establishment shall be deemed to be que 
to the Committee; 


(e) all sults and Sine Tegal proceed- 


Gurdwara Board may be continued on ` 
instituted by or against the Committee; ` 


(f) any will, ee ee 


aota 
THE SCHEDULE 
[See section 15 (3)] 
FORM OF OATH 


JI, AB. having been elected or [co- 
opted) a member of the Delhi Sikh.Gurd- 
wara Management Committee do swear 


in the presence of Sri Guru Granth Sahib 


that I will faithfully, honestly and con- 
scientiously discharge the duty upon 
which I am about to enter in the best in- 


terest of the Sikh religion, 





THE GOVERNMENT OF UNION TERRI- 
TORIES (AMENDMENT) ACT, 1971. 


(Act No. 83 of 1971)° 
(80th December, 1971.) 


An Act forther to amend the Govern- 
ment of Union Territories Act, 1963 and 
also further to amend the Sixth Schedule 
to the Constitution and the Representation 
of the People Act, 1950. 


BE it enacted by Parliament in the 
Twenty-second Year of the Republic of 
India as follows: 


I. Short title and commencement— 

a) This Act may be called THE GOVERN- 

OF UNION ‘TERRITORIES 
(AMENDMENT) ACT, 1971. 


(2) It shall -come into force on such 
date, being a date not earlier than the day 
append, Sade clause (b) of Section 2 of 

rth-Eastern Areas (Reorganisation) 
Act, 1971, as the Central Government may, 
by. notification in the Official Gazette, ap- 
point, 


` @ Amendment of Section 1.— In Seo- 
ton 1 of the Government of Union Terri- 
tories Act, 1963 (hereinafter referred to as 
the principal Act), in sub-section (2),— 


() before the existing proviso, the fol- 
lowing proviso shall be inserted, namely:— 


“Provided that it shall come into force 
fi the Union Territory of Mizoram on such 

being a date not earlier than the date 
of commencement of the. Government of 
Union Territories (Amendment) Act, 1971, 
as the Central ernment may, by no 
cation in the Official Gazette, rales 


(a) in the edsting proviso, for the 
Words “Provided that”, "dic words “Provided 
further that” shall be substituted. 


8. Pine opal of Section 2.— In Seo- 
ee a E gad TO aan 
in clause th) tor 
and Diu, and ponder the words “Goa, 
OTER EO rg SS E, 


"Received aes assent of the President 
an 80-12-1971. lished in Gaz. of 


b 
India; 31-12-1971, Pt. BIS 1, Ext. P. 907. 
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Daman and Diu, Pondich and Mizo- 
ram” shall be substituted. ai l 
4, Amendment of Section 8.— In Sec- 
tion 8 of the principal Act,— 
i) in pb seis ante for the words “in 


egislative of every Union 
pee other fe Union Territory of 
a, Daman and Diu”, the words “in the 


Logiatve Assembly of the Union Territory 
ondicherry” shall be substituted; 


, for the words “of 
1e words “of the 
: Pondicherry” shall be 


(ii) in sub-section 

any Union Territo 
Union Territory 
substituted; 


ae ) in sub-section ©; -for the words 
e Legislative Assemblies of the Union 
e e the words “in the Legislative As- 
sombly of the Union Territory of Pondi- 


cherry” shall be substituted. 


5. Amendment of Section 20, — Sec- 
tion ‘ed whe me rincipal Act shall be re- 
numbered Be sas (1) thereof and 
after sub- dection (1) as so renumbered, the 


following sub-section shall be inserted, 
namely:— 
“(2) The provisions of Artcle 304 


shall, with the ne epson uae ap- 
py in relation to any sed by 

gislative Assembly Ve a a. Union Territory 
with respect to any of the matters referred 
to in that article as they apply in relation to 
any law passed by the ee of a 
State with respect to those matters.”. 


6. Substitution of new section for Seo- 
ton 21.— For S. 21 of the principal Act, 
substituted, 


the following section shall be 
Damely:— 
“21. Inconsistency between laws made 


by Parliament and laws made by Legisla- 
tive Assembly.— z If any provision of a 
ky mans by the Legislative Assembly of a 
nion Territory is repugnant to any provi- 
sion of a law made by Parliament, thep, 
subject to the provisions of sub-s. (2), the 
law made by Parliament, whether passed be- 
fore or after the law made by the Legala 
tive Assembly of the He 
prevail and the law made 
tive Assembly of the Union enftoryth 
fo the extent of the repugnancy, be vo 


(2) Where a law made Me vee 
tive Assembly of a Union erritory with 
respect to any of the matters enumerated in 
the Concurrent List or the State List in the 
Seventh Schedule to the Cope ou 
Bis, Gey Prorom eee e e provi- 
sions of an earlier law made by Parliament 
with respect to that matter, or where a law 
made Temi the Legislative Assembly of a 
Union itory with respect to ay matter 
aca te eins ae 

repugnant to the provisions any 
earlier law, other a law made by 
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Parliament, with respect to that matter, 
then, in either case, the law so made 
the Legislative Assembly of the Union 
Territory shall, if it has been reserved for 
the consideration of the President and has 
received his assent, prevail in that Union 
Territory: 

Provided that nothing in this sub-sec- 
tion shall prevent Parliament from enacting 
at any time any law with respect to the 
same matter including a law adding to, 
amending, varying or repealing the law so 
‘made by the Legislative Assembly of the 
Union Territory.”. . 

7. Substitution of new sections for 
Section 25.— For Section 25 of the princi- 
pal Act, the following sections shall be sub- 
stituted, namely:— 


“95. Assent to Bills—- When a Bill has 
been passed by the Legislative Assembly of 
a Union Territory, it shall be presented to 
the Administrator and the dministrator 
shall declare either that he assents to the 
Bill or that he withholds assent therefrom or 
that he reserves the Bill for the considera- 
tion of the President: 


Provided that the Administrator may. 
as soon as possible after the presentation of 
the Bill to him for assent, return the Bill if 
it is not a Money Bill together with a mes- 
sage requesting that the Assembly will re- 
consider the Bill or any specified provisions 
thereof, and, in particular, will consider the 
desirability of introducing any such amend- 
ments as he may recommend in his message 
and, when a Bill is so returned, the Assem- 
bly will reconsider the Bill accordingly, and 
if the Bill is passed again with or without 
amendment and presented to the Adminis- 
trator for assent, the Administrator shall de- 
clare either that he assents to the Bill or 
that he reserves the Bill for the considera 
tion of the President: . 

Provided further that the Administrator 
shall not assent to, but shall reserve for the 
consideration of the President, any Bill 
which,— 

(a) in the opinion of the Administrator 
would, if it became law, so derogate from 
the powers of the High Court as to en- 
danger the position which that Court is, by 
the Constitution, designed to fill; or 


(b) relates to any of the matters speci- 
fied in clause (1) of article 81A; or 

(c) the President may, by order, direct 
to be reserved for his consideration; or 

(d) relates to matters referred to in 
sub-section (5) of Section 7 or Section 17 or 
Section 34 or sub-section (6) of Section 45 
or in Entry 1 or Entry 2 of the State List in 
the Seventh Schedule to the Constitution: 


Provided also that without prejudice to 
the provisions of the second proviso, the 
Administrator shall not assent to, but shall 
reserve for the consideration of the Presi- 
dent, any Bill which has been passed by the 
Legislative Assembly of the Union Territory 
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of Mizoram and which relates to any area 
comprised in any autonomous district in that 
Union Territory under the Sixth Schedule to 
the Constitution. 


Explanation.—- For the oses of this 
section and Section 25A, a Bill shall be 
deemed to be a Money Bill if it contains 


only provisions dealing with all or any of 
the matters specified in sub-section (I) of 
Section 28 or any matter incidental to any 
of those matters and, in either case, there 
is endorsed thereon the certificate of the 
Speaker of the Legislative Assembly signed 
by him that it ig a Money Bill. 


25A. Bills reserved for considera- 
tion.—- When a Bill is reserved by an Ad- 
ministrator for the consideration of the 
President, the President shall declare either 
that he assents to the Bill or that he with- 
holds assent therefrom: 

Provided that where the Bill is not a 
Money Bill, the President may direct the 
Administrator to return the Bill to the Le 
gislative Assembly together with such a mes- 
sage as is mentioned in the first proviso to 
Section 25 and, when a Bill is so returned, 
the Assembly shall reconsider it accordingly 
within a period of six months from the date 
of receipt of such message and, if it is again 
peered ye cert with T without 
amendment, it s resented . again to 
the . President for his consideration T 


8. Amendment of Section 33.— To 
sub-section (2) of Section 83 of tbe princi- 
pal Act, the following proviso shall- be add- 
ed, namely:— 

‘Provided that the provisions of this 
sub-section shall apply in relation to the 
Legislative Assembly of the Union Terri- 
tory of Mizoram as if for the x 
State of Uttar Pradesh”, the 
State of Assam” had been substituted’. 


9. Amendment of Section 88.— In 
Section 38 of the principal Act,— 

(i) in clause (a), the words, figures and 
letter “or with e Election Commission 
ange Section 43A” shall be added at the 
end; 

(ii) after clause (b), the following clause 
shall be inserted, namely:— 

‘(bb) “Election Commission” means the 
Election Commission appointed by the 
President under Article 324;’. 

10. Insertion of new Section 48A.— 
After Section 48 of the -principal Act, the 
following section shall be inserted, name- 
yi— 

“43A. Special provision for delimita- 
tion of constituencies of Mizoram Legisla- 
tive Assembly.— (1) The provisions of Sec- 
tions 89 to 48 (both inclusive) shall not a 
ply to the “delimitation of constituencies for 
the purpose, of elections to the Legislative 
Assembly of the Union Territory of Mizo- 
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(2) The Election Commission shall, in 
the manner herein provid distribute the 
seats assigned to the peas tive Assembly 
of the Union Territory Mizoram under 
sub-section (2) of Section 3 to single mem- 

r assembly constituencies and delimit 
them on the basis of the latest census figures 
having regard to the provisions of the Con- 
stitution and to the following provisions:— 


(a) all constituencies shall, as far as 
practicable, be geographically compact 
areas; 


(b) in delimiting the constituencies, Te- 
pet shall be had to physical features, exist- 

boundaries of administrative units, faci- 
lites of communication 
venience. 


(8) For the ose of assisting in the 

ormance of its ctions under sub-sec- 
tion (2); the Election Commission shall as 
sociate with itself as associate ene 


(a) all the persons who, having been 
elected to the Legislative Assembly of the 
State of Assam from the Lungleh, Aijal East 
and Aijal West Territorial constituencies, 
are members of that Assembly immediately 
before the day appointed under cl. (b) of 
Section 2 of the North-Eastern Areas (Re- 
organisation) Act, 1971; and 


(b) such three elected members of the 
District Council of the Mizo District as the 
Chairman thereof may nominate: 

Provided that none of the associate 
members shall have a right to vote or sign 
any decision of the Election Commission. 


(4) If, owing to death or resignation, 
the office of an associate member falls 
vacant, it shall be filled, if practicable, in 
accordance wi e provisions of sub- 
section (8). 


(5) The Election Commission shall— 


(a) publish its proposals for the deli- 
mitation of constituencies, together with 
the dissenting proposals, if any, of any 
associate member who desires publication 
thereof in the Official Gazette and in such 
other manner as the Commission may con- 
sider fit, together with a notice inviting 
objections and suggestions in relation to 
the proposals and specifying a date on or 
after which ‘he eee will be further 
considered by: i 


(b) A ‘al objections and sugges- 
tions which may have been received by it 
before the date so specified; 


(c) after consideration of 
and suggestions which may have been re- 
ceived by it before the date so specified, 
determine by one or more orders the deli- 
mitation of constituencies and cause such 
order or orders to be published in the Off- 
cial Gazette, and upon suche publication, 
the order or orders shall have the full force 
of law and shall not be called in question 
ia any court. 


objections 


and public con-.- 


(6) The Election Commission may, 
from time to time, by notification in the 
Official Gazette,— 


(a) correct any printing mistake in any 
order made under aaa EA 5) or any 
error arising therein from inadvertent slip 
or omission; t 


(b) where the boundaries or name of 
any territorial division mentioned in any 
such order or orders are or is altered, make 
such amendments as appear to it to be 
necessary or expedient for bringing such 
order up-to-date. 


2 Every order made under  sub-sec- 
tion and every notification issued under 
sub-section (6) shall be laid as soon as may 
be after it is made or issued before the 
Legislative Assembly of the Union terri- 
tory of ram. 


(8) All things done, and all steps taken, 
before the commencement of this Act in 
the Union territory of Mizoram with a view 
to delimiting the territorial constituencies 
of that Union territory for purposes of 
elections to the Legislative Assembly of that 
Union territory shall, in so far as they are 
in conformity with the foregoing provisions 
of this section, be deemed to have been 
done ae taken under those provisions as if 
those provisions were in force at the time 
such things were done or such steps were 


taken.”. 


11. Amendment of Section 44.— In 
Section 44 of the principal Act,— 
(a) to sub-section D, the following 
er proviso shall be added, namely:— 


“Provided further that in the Union 
territory of Mizoram every decision taken 
by a Minister or by the Council of Minis- 
ters in relation to any matter concerning 
any area comprised in any autonomous dis- 
trict in that Union territory under the Sixth 
Schedule to the Constitution shall be sub- 
ject to the concurrence of the Administra- 
tor and nothing in this sub-section shall be 
construed as preventing the Administrator 
in case of any difference of opinion between 
him and his Ministers from taking such 
action in respect of the administration of 
such area as he, in his discretion; considers 


necessary.”; 
PE after sub-section (1) as so amend- 
following sub-section shall be in- 
n namely: — 


“(2) In the exercise of his functions 
the Administrator of the Union territory of 
Mizoram shall have special onsibility 
for the security of the border and: for that 
purpose he may issue such directions and 
take ma measures as he may neces- 
sary.”. 


12. Substitution of new section for 
Section 54.— For Section 54 of the prin- 
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cipal Act, the following section shall be 
ea namely:— 


“54. Transitional provisions 
istration of justice in certain areas in the 
Union territory of Mizoram.— On and from 
the commencement of this Act in the Union 
' territory of Mizoram and until other provi- 
sions in this behalf are made by a compe- 
tent Legislature or other competent au 
rity, the administration -of justice in those 
of that Union territory which are not 
comprised in any autonomous district under 
the Sixth Schedule to the Constitution shall 
be carried on, so far as may be, in accord- 
ance with the ons of graphs 4 
and 5 of that edule, as those areas 
were comprised in an autonomous district 
under that Schedule and the provisions of 
the said paragraphs were in force in those 
areas and for this purpose,— 

(all powan and functions of a Dis- 
trict Council under the provisions of the 

4 shall 


e exercised and 
tor or 
officer appointed by him in this behalf; 

- (H) the said paragraph 5 shall have 
effect as if references to the District Coun- 
cil, the Regional Council and - the courts 
constituted the District Council, b 
giaa orn ot words, had been omitted 

3 an 


(iil) references to Governor in the said 


hs 4 and 5 shall be. construed as 
Perennes to tha. Adnuiniteana j z 


18. Amendment of Sixth Schedule to 
the Constitution- On and from ‘the day 
on which the Legislative Assembly of the 
Union territory Mizoram has been dul 
constituted under and in accordance 


wi 
the provisions of the principal Act, in the . 


Sixth Schedule to the Constitution,— 


(i) for ph 12B, the following 
paragraph shall SPR iuta, namely: — 


“12B. Application of Acts . of Parlia- 
ment and the Legislature of the Union 
territory of Mizoram to autonomous 
tricts and autonomous regions in the Union 
Territory of Mizoram.—. Notwithstanding 
anything in this Constitution — 


(a) if any provision of a law made 
a District Council or a Regional Coun 
in the Union territory of izoram with 
respect to any matter specified in sub-para- 
graph (1) of paragraph 3 of this Schedule 
or if any provision of any regulation made 
by a District Council or a Regional Coun- 
cil in that Union territory un 
8 or paragraph 10 of this : 
repugnant to any provision of a law made 
e Legislature of the Union territory 

Mizoram with respect to that _ matter, 
then, the law or regulation made by. the 
District Council or, as the case may be, 
the Regional Council, whether made before 
or after the law made by the Le 


trict Council— (1 


os 
“Schedule, is 


ALR. 
of the Union territory of Mizo shall, to 
Papers hassel he void and the: 
law made by the islature of the Union 


territory of Mizoram shall prevail; 

(b) the President may with respect to 
any Act of Parliament, by notification, di- 
rect that it shall not apply to an autonom- 
ous district or an autonomous region in the 
Union territory’ of Mizoram, or shall apply 
to such district or region or ahy part there- 
of subject to such exceptions or modifica- 
tions as he may specify in the notification 
and any such direction’ may be given so 
as to have retrospective effect.”; 


(ii) in paragraph 20, in Part II of the 
table. ‘the words “The Mizo District” shell 
be omitted; : 

-(iii) for paragraph 20A, the following 
paragraphs shall ‘be guetta namely:— 

“20A. Dissolution of the. 
Notwithstanding any- 
thing in this Schedule, the District Council 
of the Mizo District existing immediately 
before the prescribed date (hereinafter re- 
ferred to as the Mizo District Council) shall 
stand dissolved and cease to exist.. : 


(2) The Administrator of the 
territory of Mizoram may, by 
orders, provide for all or 


ing matters, namely:— 


(a) the transfer, in_ whole or’ in part, 
of the assets, rights and liabilities of the 


‘Union 
one or more 
any of ‘the’ follow- 


` Mizo District Council (including the rights 


and liabilities under any contract made by 
it) to the Union or to any other authority; 

(b) the substitution of the Union or 
any other authority for the Mizo District 
AERE or ie ition of the pie) or 
any other authority, as a party to any le 
Proceedings to which the Mizo Dist 

uncil is a party; . gate 

(c) the transfer or re-employment of 
any employees of the Mizo District Coun- 
cil to or by the Union or any other autho- 
tity, the terms and conditions of service ap- 
pil to such employees after such trang- 


or re-employment; 

d) the continuance of any laws, made 
by te Mizo District Council and in force 
S y before its dissolution, subject 
to such adaptations and modifications, whe- 
ther by way of repeal or amendment, ag 
the A istrator may make in this` behalf, 
until such laws are altered, repealed or 
amended by a competent Legislature or 
other competent authority; 

(e) such incidental, consequential and 
supplementary matters as the Administra- 
tor considers necessary. 


Explanation.— In this h and 
in paragraph 20B of this Schedule. the ex- 


pression “prespribed date” means the date 
on which the Legislative Assembly of the 
Union territory of Mizoram is y_ consti- 


tuted under and in accordance with ‘the pro- 








$ 


A 
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visions of the Government of Union Terri- 
tories Act, 1963. - 


20B. Autonomous regions fn the 
Union Territory of Mizoram to be autonom- 
ous districts and transitory provisions conse- 
gont thereto.— (1) Notwiths ing any- 
ing in this Schedule— 


(a) every autonomous region existing 
immediately before the prescribed date in 
the Union territory of Mi shall, on 
and from that date, be an autonomous dis- 
trict in that Union territory (hereafter re- 
ferred to as the corresponding new district) 
and the Administrator ther may, by one 
or more orders, direct that such consequen- 
tial amendments as are necess to give 
effect to the provisions of this clause shall 


be made in paragraph 20 of this Schedule i 


ended 
e said 


hall be 


Gactading Part m of e table a 
to aragraph) an ereupon 
and the said Part biti s 


EA have been amended accordingly; 


(b) every Regional Council of an auto- 
nomous region in the Union territory of 
Mizoram existing immediately before the 
prescribed date (hereafter referred to as the 
existing Regio Council) shal, on and 
from that date and until a District Coun 
is duly constituted for the co nding 
new district, be deemed to be the’ District 
Council of that district (hereafter referred 
ne the corresponding new District Coun- 


(2) Ev member whether. elected or 
nominated of an existing Regional Council 
shall be deemed to have elected or, 
as the case may be, nominated to the cor- 
responding new District Council and shall 
hold office until a District Council is duly 


constituted for the corresponding new dis- 


trict under this Schedule. 


(8) Until rules are made 


h f 
ET Ose 


under sub- 
ph:2 and sub-para- 
a 4 of this Sean 
y the co i new District unci 
the ‘rules mafe under the . ener provisions 


corresponding new District Council subject 
to such adaptations and modifications as 
may be made therein by the Administrator 
of the Union territory of Mizoram. 


(4) The Administrator of the Union 
territory of Mizoram may, by one or more 
orders, provide for all or any of the follow- 
ing matters, namely:— 


(a) the transfer In whole or in part of 
the assets, rights and liabilities of the exist- 
ing Regional Council (including fhe rights 
and liabilities under any contract made by 
it) to the corresponding new District Coun- 


poo aine to which 


(c) in 
‘Figures “under 
ted’. 


(b) the substitution of the correspond- 
ing new District Council for the existin 
Regional Council as a. to the lega 

e existing Regional 


is a party; ; 


_(c) the transfer or re-employment off 
any employees of the existing ` Regional 
Council to or by the corresponding new 
District | Council, the terms and conditiong 
of service applicable to such employees 
after such transfer or re-employment; 


(d the continuance of any laws made 
by the existing Regional Council and 


a competent 
or other competent authority; 


(o) such incidental, consequential and 
supplementary matters as the Administrator 
considers necessary. 


20C. Interpretation— Subject to 

ion made in this behalf, the Moots 
sions of this Schedule shall, in their appli- 
cation to the Union territory of Mizoram, 
have effect— : 


(1) as if references to the Governor 
and Government of the State were referen- 
ces to the Administrator of the Union terri- 
tory sppoimed uae ee 239, refer- 
ences e (except e ression 
“Government of the State”) ire at sti 
ceg to the Union territory of Mizoram and 
references to the State Legislature were re- 
ferences to the Legislative Assembly of the 
Union territory of Mizoram; 


(2) as th 


; (a) in sub-paragraph (5) of paragraph 
4, the provision for consultation with e 
Government of the State concemed had 
been omitted; 


(b) in sub-paragraph (2) of paragraph 
6, for the woes do which the executive 
power of the State extends”, the words 
with rape to which the Legislative As- 
sembly of the Union territory of Mizoram 
as pore to make laws” been subst- 


graph 13, the words and 
Article 202 had been omit- 


14, Amendment of Act 48 of 1950.— 
On and from the day on which the Legis- 
lative Assembly of the Union territory of 
Mizoram has been duly constituted under 
and in accordance with the provisions of 
the principal Act, in Section 27A of the 
Representation of the People Act, 1950,—- 
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(i) in sub-section (, for the ` words 
“The electoral college or the Union terri- 
tory. of Pondicherry”, the words “The elec- 


toral college for each of the Union terri- — 
” shall- North-Eastern Council— (1) There 


tories of Pondi 
be substituted; 


Gi) in sub-section (5), for the words 
“to each of the Union territories of Mizo- 
ram and Arunachal Pradesh”, 


cherry and Mizoram 


the words 
“to the Union territory of Arunachal Pra- 
desh” shall be substituted. 


15. Elections to the Legislative As- 
sembly of Mizoram.— As soon as may be 
after the commencement of this Act, elec- 
tions’ shall be held in the Union territory 
of Mizoram in accordance with the provi- 
sions of the principal Act as amended by 
this Act for ‘constituting a Legislative As- 
sembly for that Union territory and every 
endeavour shall be made to hold such elec- 
tions within a period of four months of 
such commencement, 


Ta 





THE NOREUEASIE N COUNCIL ACT, 
19 ; 


[ACT No. 84 OF 1971]* 
(80th December,- 1971) 
An Act to provide for the setting up 
of a Council for the north-eastern areas of 


India to be called the North-Eastern Coun- 
cil and for matters connected therewith. 


BE it enacted by Parliament in - the 
Twenty-second Year of the Republic of 
India as follows:— 


1l. Short title and commencement.— 


(1) This Act may be called THE NORTH-, 


EASTERN COUNCIL ACT, 1971. 


(2) It shall come into force on such 
date, being a date not earlier than the day 
appointed under clause (b) of Section 2 of 
the North-Eastern Areas (Reorganisation) 
Act, 1971, as the Central Government may, 
by notification in the Official Gazette, ap- 
point. 


2. Definitions— In this Act, unless 
the context otherwise requires,— 


(a) “Council” means the North-Eastern 
Council set up under Section 38: 


(b) “north-eastern area” means the 
area comprising the States of Assam, Mani- 
pur, Meghalaya, Nagaland and Tripura and 
the Union territories of Arunachal Pradesh 
and Mizoram; and : 


*Received the assent of the President 
on 80-12-1971. Act published in Gaz. of 
India; 31-12-1971, Pt. H-S. 1, Ext, P. 917. 
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(c) “State” includes the Union territo- 
ries of Arunachal Pradesh and Mizoram. . 


8. Setting up and composition of Aad 
s 

be a Council to be called the North-Eastern 
Council which shall consist of the follow- 
ing members, namely:— 


(a) the person or persons for the time 

being holding the office of the Governor 
of the States or the office of Administrator 
of the Union territories in the north-eastern 
area; 
(b) the Chief Ministers of the States 
of Assam, Manipur, Meghalaya, Nagaland 
and Tripura and of the Union territory of 
Mizoram; and i 


(c) one of the Counselors to the Ad- 
ministrator of the Union territory of Aruna- ` 
chal Pradesh appointed under Section 18 
of the North-East Frontier Agency (Amin- 
istration) Supplementary Regulation, 1971, 
to be nominated by the Administrator: 


Provided that if there is no Council of 
Ministers in any State referred to in clause 
(b) or in the Union territory referred to in 
that clause, the President may nominate 
not more than one person to represent such 
State or Union territory in the Council for 
so long as there is no Council of Ministers 
in such State or Union territory. 


(2) Notwithstanding anything contain- 
ed in sub-section (1), the President may, if 
he deems it necess so to do, nominate 
a Union Minister to a member of the 
Council. ‘ i 


(3) One of the members of the Coun- 
cil to be nominated by the President shall 
be the Chairman of the Council 


(4) The President may, if he deems it 
necessary so to do, nominate another mem- 
ber of the Council to act as Vice-Chairman 
of the Council. - 


4. Functions of the Council—(1) The 
Council shall be an advisory body and ma 
discuss any matter in which some or 
of the States represented in that Council 
or the Union and one or more of the States 
represented in that Council, have a com- 
mon interest and advise the Central Gov- 
ernment and the Government of each State 
concerned as to the action to be en on 
any such matter, and, in particular, ma 
discuss and make recommendations wi 
regard to,— 


(i) any matter of common interest in 
the field of economic and social planning; 


(ii) any matter concerning inter-State 
transport”*#nd communications; 


(iii) any matter relating to power or 
flood control projects of common interest. 
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(2) For securing the balanced develop- 
ment of the north-eastern area, the Council 
forward proposals,— ; 

(a) formulating for the States repre 
sented in the Council a unified and co- 
‘ ordinated regional plan (which will be in 
addition to the State Plan) in regard to 
matters of common importance to that 
area; 

(b) regarding the priorities of the pro- 
fects and schemes included in the regional 
plan and the stages in which the regional 
plan may be implemented; and 

(c) regarding the location of the pro- 
ie and schemes included in the regional 
plan, 
to the Central Government for its conside- 
ration. 

(3) The Council shall— 


(a) review, from time to time, the im- 
plementation of the projects and schemes 
included in the regional plan and recom- 
mend measures for effecting co-ordination 


among the Governments of the States con- ° 


cerned in the matter of implementation of 
such projects and schemes; 


(b) where a project or scheme is’ in- 
tended to benefit two or more States, re- 
commend the manner in which,— 


i) such project .or scheme may be exe- 
cuted or implemented an manag or 
maintained; or 

(ii) the benefits . therefrom may be 
shared; or 


ai the expenditure thereon may be 
incurr ~ 


(c) on a review of progress of the ex- 
penditure, recommend to the Central Gov- 
ernment the quantum of financial assist- 
ance to be given, from time to time, to 
- the State or States entrusted with the exe- 
cution or implementation of any project or 
scheme included in the regional plan; 


(d) recommend to the Government of 
the State concerned or to the Central Gov- 
ernment the undertaking of necessary sur- 
veys and investigation of projects in an 
State represented in the Council to facili- 
tate consideration of the feasibility of in- 
cluding new projects in the regional plan. 


(4) The Council shall 
time to time the measures taken by the 
States represented in the Council for the 
maintenance of security and public order 
therein and recommend to the ernments 
of the States concerned further measures 


review from 


` necessary in this regard. 


5. Meetings of the Council—{1) The 
Council shall meet at such times as the 
Chairman of the Council may appoint in 
this behalf and shall, subject to the other 
provisions of this section, _obseste such 
rules of procedure in regard to transaction 
of business at its meeting as it may lay 
down from time to time. . : 
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_ernment of each State represented on 
Council. ` 
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(2) The Chairman or in his absence 
the Vice-Chairman, if any, or in the absence 
of both the Chairman and the Vice-Chair- 
man, any other member chosen by the 
members present from amongst themselves, 
shall preside at a meeting of the Council. 


(83) The proceedings of every meetin 
of the Council shall be forwarded to the 
Central Government and also to the po 


6. Nomination of certain officers to 
attend the meetings of the Council— In 
order to assist the Council in the dischárga 
of its functions, each of the Ministries of 
the Central Government dealing with mat- 
ters relating to Defence, Finance, Home 
Affairs and Planning shall nominate an offi- 
cer to attend the meetings of the Council. 


7. Officers and staff of the Council — 
(1) The Council shall have a secretarial 
staff consisting of a Secretary, a Planning 
Adviser, a Financial Adviser and a S i 
Adviser and such other officers dod em- 
ploye as the Central Government may, 

y order, determine. 

(2) The secretarial staff of the Coun- 
cil shall function under the direction, super- 
vision and control of the Chairman of the 
Council. 

(8) The office of the Council shall be 
located at such place as may be determin- 
ed by the- Council. . 

(4) The administrative enses of the 
said office, including the salaries and allow- 
ances payable to, or in respect of, mem- 
bers of the secretarial staff of the Council, 
shall be borne by the Central Government 
out of the moneys provided by Parliament 
for the purpose. 

8. Repeal_—The North-Eastern Cow- 
cil Act, 1970 is hereby repeal 


THE CONSTITUTION (TWENTY- 
SEVENTH AMENDMENT) 
ACT, 1971° 
[30th December, 1971] 


An Act further to amend the Consti- 


-tution of India. 
BE it enacted by Parliament in the 
Twenty-second Year of the Republic of 


India as follows:— 


I. - Short ttle and commencement.— 
(1) This Act may be called THE CONSTI- 
TUTION (TWENTY-SEVENTH AMEND- 
MENT) ACT, 1971. 


“Received the assent of the 
on 80-12-1971. Act published in 
India; 31-12-1971, Pt. II-S. l, Ext. P. 


President 
Gaz. of 
921. 
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(2) This section and Section 3 shall 
come into force at once and the remaining 
provisions of this Act shall come into force 
on such date, being a date not earlier than 
the day ap ppd u under clause (b) of Sec- 

tion 2 of rth-Eastern Areas (Reorga- 
eaten) Act, 1971, as the Central Govern- 
ment may, by notification in the Official 
Gazette, appoint 


Amendment of Article 289A— In. 


2. 
Article 239A of the Constitution, in clause 
(1), for the words “Goa, Daman and Diu, 
and Pondicherry”, the words “Goa; Daman 
and Diu, Pondicherry and Mizoram” shall 
be substituted. 


: Insertion of new Article 239B.— 
Atte “Article 239A of the Constitution, the 
. following: article shall be inserted, name- 


~ “9898. Power of administrator to pro- 
mulgate Ordinances during recess of a et 
lature-— (1) If at any time, except when 

u Pa of a Union territory refer- 

clause (1) of Article 239A is in 
peed me administrator thereof is satisfied 
that circumstances exist which render it 
necessary for him to take mediate action, 
‘he may. promulgate such ances as the 
circumstances appear to him to require: 

. Provided that no such Ordinance shall 
be promulgated by the administrator ex- 
cept after obtaining instructions from the 
_ President in that uae 


Provided further that whenever the 
said Legislature is dissolved, or its func- 


tioning remains suspended on gee a 
any action taken under any such law 
a to in clause (1) of Article 230A, 
tor not ° pei lt alan: aaron any 
Ouse during the period 
lution or suspension. 


(2) An Ordinance promulgated under 
this article in pursuance of instructions from 
‘the President shall be deemed to be an 
‘Act of the Legislature of the Union terri- 
tory which has been duly enacted after 
‘complyin ying v with the ag ie in that behalf 
contained in any such law as is referred 
to in clause (1) fe Article 239A, but every 

such Ordin 


ance—— 


(a) shall be laid before the Legislature 
of the an territory and shall cease to 
te at th S erpa oi of six weeks from 
the reassembly of the Legislature or if, be- 
Fore the expiration of period, -a reco 
Tution approving it ìs passed = 


Legislature, upon passing of the AR 
tion; and 


(b) may be withdrawn at any time by 


the administrator after obtainin instruc- 
tions from the President in that behalf. 
(8) If and so far as an Ordinance 
under this article makes any provision 
which woud not be valid if enacted in an 
_ Act of the Legislature of the Union terri- 
tory mide. after complying with the provi- 
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A LR. 
sions in that behalf contained in any such 


law as is referred to in clause (1) of Article 
239A, it shall be void.”. 


4. Amendment of Article 240.—- In 
Article 240 of the Constitution,— 
to) in clause (1),— 


ater entry e) the following emr 
tries shall be ins namely:— 
“(F M i 
Arunachal Pradesh:”; l 
R in the 0, for the words 
“Union territo Goa, Daman and Diu 
or Pondicherry”, the words “Union territory 


of Goa, Daman and Diu, Pondicherry or 


Mizoram” shall be substituted; 
ai after the proviso as so amended, 
the further proviso shall be in- 


serted, namely:— 

“Provided further that whenever the 
body functioning as a Legislature for the . 
Union Territory of Goa, Daman and Diu, 
Pondicherry or Mizoram is dissolved, or 
the functioning of that pody as such Legis- 
lature remains suspended on account of any 
action taken under any such law as is refer- 
red to in clause (1) of Article 289 the 
President may, during the eod o such 
dissolution or suspension, make tiong 
for the peace, progress and good govern- 
ment of that Union territory.”; 

(b) clause (2), for the words “ ay 
cunt d e wo “any other ` la 

e substituted. 

5. Insertion of n Article 3871C.— 
After Article 371B of “the Constitution, the 
following article shall be inserted, name- 
yo 

‘871C. Special provisions with res- 
pect to the ae of Manipur.— (1) Not- 
withstanding anything in this PEE 
the President m may, by order made with res- 
pect to the State o£ Manipur, provide for 
the constitution and fumctions of a commit- 
tee of the Legislative Assembly of the State 
consisting of members of that Assembly 
elected from the Hill Areas of that State, 
for the. modifications to be made in the 
rules of business of the Government and 
in the rules of procedure of the Legislative 
Sy of the State and for any special 
responsibility of the Governor in order to 
sierra the proper functioning of such com- 

ttee, 

(2) The Governor shall annually, or 
whenever so required by the President, 
make a report to the President regarding 
the administration of the Hill Areas in 
State of Manipur and the executive a 
of the Union shall extend to the giving of of 
directions to the State as to the 
tion of the said areas. 

Explanation.— In this article, the ex- 


sion “Hill Areas” means such areas as 
e President may, by order, declare to be 
Areass,, z 
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ACTS OF 4972 l 


THE APPROPRIATION ACT, 1972 
| Act No. I of 1972 ]* 
[21st March, 1972] 
An Act to authorise payment and ap- 
propriation of certain firther sums 
from and out of the Consolidated Fund 
of India for the services of the financial 
year 1971-72. . 
{Text of the Act not printed.] 


THE APPROPRIATION (No. 2) 
ACT, 1972 
[ACT No. 2 of 1972]** 
[21st March, 1972] _ 
An Act to provide for the authorisation 
of appropriation of moneys out of the 
Consolidated Fund of India to meet the 
amounts spent on certain services 
during the financial year ended on the 
31st day of March, 1970, in excess of 
the amounts granted for those services 
and for that year. 
{Text of the Act not printed. ] 


THE APPROPRIATION (RAIL- 
WAYS) ACT, 1972 
[ Act. No. 3 of 1972] +t 
[22nd March, 1972 ] 
An Act to authorise payment and ap- 

propriation of certain further sums from 
and out of the Consolidated Fund of 
India for the services of the financial 
year 1971-72 for the purposes of Rail- 
ways. 
{Text of the Act not printed.| 





THE APPROPRIATION (RAIL- 
WAYS) No. 2 ACT, 1972 
| Act No. 4 of 1972 1t 
[22nd March, 1972] 


An Act to provide for the authorisation 
of appropriation of moneys out of the 
Consolidated Fund of India to meet the 


*Resoived the assent of the President on 91-8 1972, 
Act Published in Gas. of India, 81-8-1972, 
Pt. IL-8. 1, Ext. p. 27. 

**Reosived the assent of the President on 21-38-1972. 
Act Published in Gaz. of India, 21-8-1972, 
Pt. IL-8. 1, Ext. p. 81. 

+ Received the assent of the President on 22-8-1972, 
Act Published in Gaz. of tales 22-8-1972, 
Pt, II-S. 1, Ext. p- 88. 

t Received the assent of the President ‘on 22-8-1972. 
Act Published in Gaz. of India, 22-8-1972, 
Pt, IIS. 1, Ext. p. 85. g 


_ 1972 Acts. 5. 


amounts spent on certain services for 
the purposes of Railways during the 
financial year ended on the 31st day of 
March, 1970, in excess of the amounts 
granted for those services and for that 
year. 

[Text of the Aot not printed.] 


THE APPROPRIATION (RAIL- 
WAYS) VOTE ON ACCOUNT 
ACT, 1972 


(Act No. 5 of 1972)* 


{26th March, 1972] 
An Act to provide for the withdrawal of 
certain sums from and out of the Con- 
solidated Fund of India for the services 
of a part of the financial year 1972-73 
for the purposes of Railways. 


(Text of the Act not printed.] 


a ees 


THE APPROPRIATION (VOTE 
ON ACCOUNT) ACT, 1972 


[Act No. 6 of 1972]** 
[30th March, 1972] 


An Act to provide for the withdrawal of 
certain sums from and out of the Con- 
solidated Fund of India for the services 
of a part of the financial year 1972-73, 


[Text of the Aot not printed.] 


THE INDIAN COPPER CORPORA- 
TION (TAKING OVER OF 
MANAGEMENT) ACT, 1972 s 


[ Act No. 11 of 1972] t 
{20th April, 1972] ` 


An Act to provide for the taking over, in 
the public interest, of the management 
of the undertaking of the Indian Copper 
Corporation Limited, pending acquisi- 
tion of that undertaking. 


Whereas it is expedient in the publio 
interest that the undertaking of the Indian 
Copper O>rporation Limited should be ac. 


*Received the assent of the President on 28-8-1972. 
Act Published in Gaz, of India, 26-8-1872, Pt. If. 
8.1, Ert., p. 87. 

** Received the assent of the ‘President on 80-8-1972. 
Act published in Gaz. of India; 80-8-1973, Pt. II» 
8. 1, Ext, p- 89. 

t Received the assent of the President on 20-4-1972. 
Act published in Gaz, of India; 204-1972, Pt, II- 
8.1. Hxt,, p. 55. 
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quired for the purpose of enabling the Central 
Government to conserve and exploit in a 
scientific and rational manner to the maximum 
advantage of the nation, the copper deposita 
in the Singhbhum belt in the State of Bihar 
and to utilise the deposits in such manner ag 


to subserve the common good, in the context 


of the requirements of copper in the country: 
And whereas ib is expedient, in the publio 


_ interest, to take over the management of the 


undertaking of the Indian Oopper Corporation 
Limited pending acquisition thereof; 

Be it enacted by Parliament in the Twenty. 
third Year of the Republic of India as fol- 


lows :— 
OHAPTER I 


PRELIMINABY 


1. Short title and commencement. 

(1) This Act may be called THE INDIAN 
COPPER CORPORATION (TAKING OVER 
OF MANAGEMENT) AOT, 1972. 


(2) It shall be deemed to have come into 
force on the 10th day of March, 1972. 


2. Definitions. 


In this Act, unless the context otherwise 
requires, — 

- (a) “appointed day” means the 10th day of 
March, 1972; 

(b) “company” or “Indian Oopper Corpora. 
tion” means the Indian Oopper Oorporation 
Limited, being a company incorporated in 
England and having its head office at Gillander ` 
House, Netaji Sabhas Road, Calcutta 1; 

(o) “Custodian” means the Government 
company appointed under gestion 4 to take 
over the management of the undertaking of 
the company; 

(d) ‘Government company” has the mean. 
ing aszigned to it by section 617 of the Com. 
panies Act, 1956; 

(e) ' 'undertaking” , in relation to the com- 


‘pany, means the undertaking of the company 


in India, referred to in sub-section (2) of 
section 3. 
OHAPTER II 


MANAGEMENT OF THD UNDERTAKING OF 
TEH INDIAN COPPER CORPORATION 


3. Management of the undertaking of the 


‘company to vest in Central Govern. | 


ment, 

(1) On and from the appointed day, the 
management of the undertaking of the com- 
pany shall vest in the Central Government. 

(2) The undertaking of the company shall 
be deemed to include all assets, rights, lease. 


_ holds (including mining leases, if any), powers, 


authorities and privileges and all property, 
movable and immovable, including lands, 


buildings, works, mines, workshops, projects, 
smelters, refineries, stores, instruments, machi. 
nery, locomotives, antomobiles and other 
vehicles, mined or extracted copper and other 
ores, concentrates and metals, in process or in 
stock or in transit, cash balances, reserve fund, 
investments and book debts and all other 
righta and interests arising ‘out of such pro- 
perty as were immediately before the appointed 
day in the ownership, possession, power or 
control of the company in relation to the 
undertaking, within India, and all books of 
account, registers, maps, plans, sections, draw- 
ings, records of survey and all other dosu- 
ments of whatever nature relating thereto. 


(3) Any contract, whether express or im- 
plied, or other arrangement, in so far as it 
relates to the management of the business and 
affairs of the company in relation to its under- 
taking and in force immediately before the 
appointed day, shall be deemed to have termi- 
nated on the appointed day. 

(4) AH pergons in whom the management 
of the business and affaira of the company in 
relation to its undertaking vesta immediately 
before the appointed day, shall, as from that 
day, cease to be so vested. 


(5) No resolution passed at any meeting of 
the Board of Direotors or of the share-holders 
of the company on or after the appointed. day 
regarding the business of the company in so 
far as it relates to ita undertaking shall be 
given effect to unless approved by the Central 
Government, - 


4. Appointment of Custodian to take over 

management of the undertaking of 

the company. R 

-(1) The Central Government shall, as from 

the appointed day, appoint a Governments ` 
company as the Custodian of the undertaking 
of the company for the purpose of taking over 
the management thereof and the Oustodian 
shall carry on the management of the under. 
taking of the compaby forand on behalf of 
the Central Government. 


(2) The Central Government may issue 
such directions (including directions ss te 
initiating, defending or continuing any legal 
proceedings before any-court, tribunal or other. 
authority) to the Custodian as toits powers 
and duties as the Central Government deems 
desirable and the Oustodian may apply to the 
Central Government at any time for instruc- 
tions as to the manner in which the Oustodian 
shall conduct the management of the under. 
taking of the company orin relation to any 
matter arising in the course of such manage- 
ment. °° 

(3) Any person having posession, onetody 
or control of any property forming part of 
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the undertaking of the company shall deliver 
forthwith such property to the Oustodian or 
to any such person (being the chairman, dires. 
tor, or officer or other employee. of the Ousto. 
dian) aa may be authorised by the Central 
Government in this behalf. 

(4) Any person who, on the appointed day, 
has in his posgeasion or under his control any 
books, papers or other documents relating to 
the undertaking of the company, including 
the minutes books containing the resolutions 
of the persons in charge of the management 
bafore the appointed day, the current cheque 
books relating to the undertaking of the com- 
pany, any letters, memoranda, notes or other 
Communications between him and the com. 
pany shall, notwithstanding anything con- 
tained in any law for the time being in force, 
be liable to acoount for the books, papers and 
other documents (including such minutes 
books, cheque books, letters, memoranda or 


other communications) to the Oustodian and. 


shall deliver them up to the Onstodian or to 
any such person (being the chairman, director, 
or officer or other employes of the Oustodian) 
as may be authorised by the Central Govern- 
ment in this behalf. 


(5) Every person in charge of the manage- 
ment of the undertaking: of the company im- 
mediately before appointed day shall, within 
ten days from that day or within such further 
period as the Central Government may allow 
in this behalf, furnish to the Oastodian a 
complete inventory of all the properties and 
asgota (including partizulars of book debts and 
investments and belongings) forming part of 
the undertaking of the company immediately 
before the appointed day and of all the liabi- 
lities and obligations of the company in rela- 
tion to its undertaking subsisting immediately 
before that day and also of all agreements 
entered into by the company in relation to its 
undertaking and in force immediately before 
that day. 

(6) The Custodian shall receive from the 
funda of the undertaking of the company such 
remuneration as the Central Government 
may fix. 


5. Payment of amount to the company. 


(1) The company shall be given by the Oen- 
tral Government an amount, in cash, for 


vesting in it, under section 3, of the manage. 


mont of the undertaking of the company. 


(2) For every month during which the 
management of the undertaking remains vest- 
ed inthe Oentral Government, the amount 
referred to in sub-section (1) aafll be a sum 
of seventy-five thousand rupees: ` 


Provided that the smount payable under 





‘this sub-section shall be apportioned between 
the company and the persona in charge of the 
management of the undertaking of the com. 
pany immediately before the appointed day, 
by virtue of a contract or other arrangement 


. with the company, in such proportion as may 


be agreed upon by or between the company 
and such persons, and, in the event of there 
being no such agreement, in such proportion 
as may be determined by the High Oourt 
within the local limits of whose jurisdiction 
the principal place of business of the company 
in India is situated. 


OHAPTER HI 


MISORLLANEOUS 
6. Penalties. 


(1) Any person, who — 

(a) having in his possession, custody or con. 
trol any property forming part of the under. 
taking of the company wrongfully withholds 
such property from the Oustodian or any per- 
gon authorised under this Act, or 


(b) wrongfally obtains possession of any 
such property, or : 

(c) wilfully retains any property of the 
undertaking of the company or removes or 
degtroysit,or - 

(d) wilfully withholds or fails to deliver 
any books, papers or other documents which 
may be in his possession or under his control 
to the Custodian or any person authorised 
under this Act, or 

(e) fails, without reasonable cause, to fur- 
nish information of particulars as provided in 
sub-section (5) of ssation 4, 
shall be punishable with imprisonment for s 
term which may extend to two years, or with 
fine which may extend to ten thousand 
rupees, or with both. 


(2) No court shall take cognizance of an 
offence punishable under this section except 
with the previous sanction of the Central 
Government or of an officer authorised by the 
Central Government in this behalf. 


7. Offences by companies. 
(1) Where an offence under this Act has 


` been commitied by a company, every person 


who at the time the offence was committed 
was in charge of, and was responsible to, the 
company for the conduct of the business of 
the company as well as the company, shall be 
deemed to be guilty of the offence and shall 
be liable to be proceeded against and punished 
accordingly : 

Provided that nothing contained in this 
sub-section shall render any such person liable 
to any punishment, if he proves that the 
offence was committed without hig knowledge 
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or that he had exercised all due diligence to 
prevent the commission of such offence- 

(2) Notwithstanding anything contained in 
sub-section (1), where any offence under this 
Act has been committed by a company and it 
is proved that the offence has been committed 
with the consent or connivance of, or is attri- 
butable to, any neglect on the part of, any 
director, manager, secretary or other officer of 
the company, such director, manager, secretary 
or other officer shall be deemed to be guilty 
of that offence and shall be liable to be pro. 
ceeded against and punished accordingly. 


Explanation. —For the purposes of this sec. 
tion, — 

(a) ‘‘eompany” means any body corporate 
and includes a firm or other association of 
individuals; and 

(b) “director”, in relation to a firm, means 
& partner in the firm. 


8. Certain proceedings before court to be 
barred. 

No proceeding for the appointment of a 
Receiver in reapect of the business of the com. 
pany in so far as it relates to its undertaking, 
shall lie in any court except with the consent 
of the Central Government, 


9. Exclusion of period of operation of 
Act. 

In computing the period of limitation pres- 
cribed by law for the time being in force for 
any suit or application against any person by 
the company in respect of any matter arising 
out of any transaction in relation to the 
undertaking of the company, the time during 
which this Act is in force shall be excluded. 


10. Act to have overriding effect. 

The provisiona of tbis Aot or any notifica. 
tion, order or rule made thereunder shall have 
effect notwithstanding anything inconsistent 
therewith contained in any law other than 
this Act or in any instrument having effeot by 
virtue of any law other than this Act or in 
any decree or order of any court. 


11, Protection of action taken in go:d 
faith. 

(1) No suit, prosecution or other legal pro- 
ceeding chall lie against any officer or other 
employee of the Central Government, the 
Custodian or any chairman, director, officer or 
other employee of the Custodian for anything 
which ig in good faith done or intended to be 
done under this Act. 

(2) No suit or other legal proceedings shall 
lie against the Central Government or any of 
ita officers or other employees or the Ousto. 
dian or any chairman, director, officer or other 


employee of the Custodian for any damage 
caused or likely to be caused by anything 
which is in good faith done or intended to be 
done under thig Act. 


12, Contracts in bad faith may be can- 
celled or varied. 


(1) If the Central Government is satisfied, 
after such inquiry as it may think fit, that any 
contract or agreement entered into st any 
time within twelve months immediately pre. 
ceding the appointed day, between the com. 
pany or the managing agents of the company 
and any other person, in so faras such con- 
tract or agreement relates to the undertaking 
of the company, has been entered into in bad 
faith, and is detrimental to the interests of the 
undertaking of the company, make an order 
cancelling or varying (either unconditionally 
.or subject to such conditions as it may: think 
fit to impose) and thereafter the contract or 
agreement shall have effect accordingly : 


Provided that no contract or agreement 
shall be cancelled or varied except after giving 
to the parties to the contract or agreement 
reasonable opportunity of being heard. 


(2) Any person aggrieved by an order under 
sub-section (1) may make an application to 
the High Oourt within the local limits of 
whose jurisdiction the principal place of busi. 
ness of the company in India is situated, 
for the variation or reversal of such order and 
thereupon guch court may confirm, modify or 
reverse such order. 


13. Power to terminate contract of em- 
ployment. 

Tt the Custodian is of the opinion that any 
contract of employment entered into by the 
company or the managing agents of the com- 
pany, in relation to the undertaking of the 
company, at any time before the appointed 
day, is unduly onerous, it may, by giving to 
the employee one month's notice in writing or 
the salary or wages for one month in lieu 
thereof, terminate such contract of employ- 
ment. 


14, Power to make rules. 
(1) The Central Government may, by noti. 


` fication in the Official Gazette, make rules to 


carry out the purposes of this Act. 

(2) Every rule made by the Central Gov- 
ernment under this Act shall be laid, as soon 
a3 may be after it is made, before each Honsge 
of Parliament while it is in session for a total 
period of thirty days which may be comprised 
in one session or in two or more successive 
ressions, antPeif, before the expiry of the 
session immediately following the session or 
the successive sessions aforecaid, both Houses 


1972 


agres in making any modification in the rule 
or both Houses agree that the rule should not 
be made, the rule shall thereafter have effect 
only in auch modified form, or be of no effect, 
as the case may be: sọ, however, that any such 
modification or annulment shall be without 
prejudice to the validity of anything previously 
done under that rule. 


. 


15. Repeal and savings. 


(1) The Indian Copper Corporation (Taking 
Over of Management) Ordinance, 1972, is 
hereby repealed. 


(2) Notwithstanding such repeal, anything 
done or any action taken under the said 
Ordinanca shall be deemed to have been done 
or taken under the corresponding provisions 
of this Act, 


THE CONSTITUTION (TWENTY- 
FIFTH AMENDMENT) 
ACT, 1971* 


An Act further to amend the Consti- 
tution of India. 


Be it enacted by Parliament in the Twenty. 
second Year of the Republic of India ag 
follows: — 


1. Short title. 


This Act may be called THE CONSTITU. 
TION (TWETYFIFTH AMENDMENT AOT 
1971. ; 


2. Amendment of article 31. 
In article 31 of the Constitution, — 


(a) for clauge (2), the following clause shall 
be substituted, namely:— 


'(2) No property shall be compulsorily 
adquired or requisitioned save for a public 
purpose and save by authority of a law which 
provides for acquisition or requisitioning of 
the property for an amount which may be 
fixed by such law or which may be determined 
in accordance with such principles and given 
in such manner as may be apecified in such 
law; and no such law shall be called in ques. 
tion in any court on the ground that the 
amount so fixed or determined is not adequate 
or that the whole or any part of such amount 
is to be given otherwise than in cash: 


Provided that in making any law providing 
for the compulsory acquisition of any pro- 


*Recaived the assent of the President on 20-4-1972, 
Act :Published in Gaz. of India, 20-4-1972, 
Pt. II-S. 1, Ext. p. 79. 
For statement of Objects and Reasons, Sea Gas. of 
India, Pt. II-S. 2, Ext. p. 492. 
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perty of an educational institution established 
and administered by a minority, referred to 
in clause (1) of article 30. the State shall 
ensure that the amount fixed by or determined 
under such law for the atquisition of such pro. 
perty is such as would not restrict or abrogate 
the right guaranteed under that clause.’’; 


(b) after-clause (2A), the following clause 
shall be inserted, namely: — 


(QB) Nothing in sub-clause (t) of clause (1) > 
of article 19 shall affect any such law as is 
referred to in clause (2).”. 


3. Insertion of new article 31C. 


After article 31B of the Constitution. the 
following article shall be inserted, namely:— 


Saving of laws giving effect to certain 
directive principles. 


"310. Notwithstanding anything contained 
in article 13, no law giving effect to the policy 
of the Stata towards securing the principles 
specified in clause (b) or clause (c) of article 39 
shall be deemed to be void on the ground 
that itis inconsistent with, or takes away or 
abridgea any of the rights conferred by arti- 
cle 14, article 19 or article 31; and no law 
containing a declaration that i} is for giving 
effect to such policy shall be called in question 
in any court on the ground that it does not 
give effect to such policy: 


Provided that where such law is made by 
the Legislature of a State the provisions of 
this article shall not apply thereto unless such 
law, having been reserved for the considers. 
tion of the President, has received his assent.”. 


THE AIRCRAFT (AMENDMENT) 
ACT, 1972 


{Act No. 12 of 1972]* 


An Act further to amend the Aircraft 
Act, 1934. 


Be it enacted by Parliament in the Twenty. 
third Year of the Republic of India as fol. 


* lows:— 


1. Short title. 


This Act may be called THE AL[RORAFT 
AMENDMENT AOT, 1972. 


2. Amendment of section 2. 

In section 2 of the Airorafé Act, 1934 (here. 
inafter referred to aa the principal Aot).— 

(a) in clause (1), after the words "reactiona 
* Received the assent of the President on 30.4-1972, 


Act published in Gaz. of India; 20-4-1872, Pt II- 
8.1, Ext., P. 61. 
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of the air,” the words ‘other than reactions 
of the air against the earth's surface’ shall 
be inserted; 


(b) after clause (2), the following clause 
shall be inserted namely:— 


‘(2A) “aerodrome reference point,” in rela. 


tion to any aerodrome, means & designated 
point established in the horizontal plane ator 
near the geometrio. centre of that part of the 
aerodrome reserved for the depirture or land- 
ing of aircraft;’. 


3. Substitution of 
section 4. 


For section 4 of the principal Aot, the fol. 
lowing seotion shall be substituted namely; — 


new section for 


Power of Central Government to 
make rales to implement the Con- 
vention of 1944. 


“4A, The Central Government may, by noti- 
fication in the Official Gazette, make such 
rules as appear to it to be necessary for carry. 
ing out the Oonvention relating to Interna. 
tional Civil Aviation signed at Chicago on the 
7th day of December, 1944 (including any 
Annex thereto relating to international 
standards and .resommended practices) ss 
amended from time to time.”. 


‘4. Amendment of section 5, 


In section 5 of the principal Ast, — 


(i) in gub.section (1), the words “and for 
securing the safety of siroraft operations” 
shall be inserted at the ond; 


(ii) in subsection. (2), in’ clause (q), the 
word “and” occurring at the end shall be 
omitted and after that clause as so amended, 
the following olause shall be inserted, 
namely:— 

(qq) the prohibition of slaughtering and 
flaying of animals and of depositing rubbish, 
filth and other polluted and obnoxious matter 
within a radius of ten kilometres from the 
aerodrome reference point; and.” ‘ 


5, Insertion of new section 5A. 


After section 5 of the principal Act, the 
following section shall be inserted, namely: — 


Power to issue directions. 


“BA. (1) The Director -General of Civil 
Aviation or any other officer specially om. 
powered in this behalf by the Central Govern. 
ment may, from time to time, by order, issue 
directions, consistent with the provisions of 
thia Act and the rules made thereunder, with 
respect to any of the matters specified in 
_ clauses (b), (o), (e), (£), (g), (h) and (m) of sub. 
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section (2) of section 5, to any person or per- 
sons engaged in aircraft operations or using 
any aerodrome, in any case where the Direc. 
tor General of Civil Aviation or such other 
officer is eatisfied that in the interests of the 
security of India or for securing the safety of 
aircraft operations it is necessary so to do. 

(2) Every direction issued under sub-seo. 
tion (1) shall be cémplied with by the person 
or persons to whom such direction is issued”. 


6. Amendment of section 6. 

In section 6 of the principal Act, after sub- 
section (1), the following sub-section shall be 
inserted, namely:— 

“(1A) Any order made under sub-section (1) 
shall have effect notwithstanding sanything 
inconsistent therewith contained in any rule 
made under this Act”. 


7. Amendment of section 8. 

In section 8 of the principal Act, in clause (b) 
of sub-section (1), the words “or to implement 
any order made by any court” shall be insert- 
ed at the end. l 


8. Insertion of new section 8C. 


After section 8B of the principal Act, the. 
following section shall be inserted, namely:— 


Power of Central Government to 
make- rules for securing safe cus- 
tody and re-delivery of unclaimed ~ 
property. 

“80. The Central Government may, by 
notification in the Official Gazette, make roles 
which may provide for securing the safe cus. 
tody and re.delivery of any property which, — 
while not in proper custody is found on any 
aerodrome or in any aircraff on any aero. 
drome and any such roles may, in particular, 


_ provide for— 


(a) the payment of charges in respect of 
any such property before it is re.delivered-to 
the person entitled thereto; and 

(b) the disposal of any such property in 
cases where the same is not re-delivered to the 
person entitled thereto before the expiration 
of such period as may be specified therein.”. 


9. Amendment of section 9. 
In section 9 of the principal Act, in sub- 


' section (1), for the worda and figures, "The 


provisions of Part VII of the Indian Merchant 
Shipping Act, 1923,” the words and figures 
“The provisions of Part XIII of the Merchant 
Shipping Act, 1958" shall be substituted. 


10. Insertion of new sections 9A, 9B, 9C 
and 90., 


After section 9 of the principal Act, the 
following sections shall be inserted, namely: — 
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Power of Central Government. to pro- 
hibit or regulate construction of 
buildings, planting of trees etc. 


“9A. (1) If the Central Government is of 
Opinion that it is necessary or expedient so to 
do fo: the safety of aircraft operations if may 
by notification in the Official Gazette, — 

(i) direot that no building or structure shall 
be: constructed or erected, or no tree shall be 
planted on any land within such radius not 
exceeding twenty kilometres from the aerod. 
rome reference point, as may be specified in 
the notification and where there is any build. 
ing, structure or tree on guch land, aleo direct 
the owner or the person baving control of 
auch building structure or tree to demolish such 
building or structure‘or, as the case may be, to 
out such tree within such period as may be 
apecified in the notification ; 

(ii) direct that no building or structure 
- higher than such height as may be specified 
in the notification shall be constructed or 
erected or no tree, which is likely to grow or 
ordinarily grows higher than such height ag 
may be specified in the notification shall be 
planted, on any land within such radius, not 
exceeding twenty kilometres from the serod. 
rome reference point, as may be specified in 
the notification and where the height of any 
building or structure or tree on such land is 
higher than the specified height, also direct 
the owner or the person having control of 
such building, structure or tree to reduce the 
height thereof so as not to exceed the specified 
height, within such period as may be specified 
in the notification. 

(2) In specifying the radius under clause (i) 
or clause (ii) of sub-section (1) and in specifying 
the height of any building, structure or tree 
under the said olause (ii), the Central Govern. 
ment shall have regard to— 

(a) the nature of the sirorafi operated or 
intended to bs operated in the aerodrome ; and 

(b) the international standards and recom. 
mended practices governing the operations of 
aircraft. 

(3) Where any notification has been issued 
under sub.section (1) directing the owner or 
the person having control of any building, 
gtructure or tree to demolish such building or 
gtructure or to cut such tree or to reduce the 
height of any building, structure or tree, a 
.eopy of the notification containing such direc. 
tion shall be served on the owner or the par. 
gon having the control of the building, struc- 
ture or trea as the case may be,— 


(i) by delivering or tendering it to such © 


owner or parson; or - 


(ii) if it cannot be so delivered or tendered, 
by delivering or tendering ib to any officer of 


et ioi i a 
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such owner or person or any adult male 
member of ihe family of such owner or person 
or by affixing a copy thereof on the outer door 
or on some Conspicuous part of the premises 
in which such owner or rerson is known to 
have last resided or carried on business or 
personally worked for gain; or failing service 
by these means ; 


(iii) by post, 

(4) Every person shall be bound to comply 
with any direction contained in any notifice- 
tion issued under sub-section (1). 


Payment of compensation. 


9B. (1) If in consequence of any direction 
contained in any notification issued under 
sub.gection (1) of gection 9A, any person sue. 
tains any loss or damage such person shall be 
paid compensation the amount of which shall 
be determined in the manner and in ‘accord. 
ance with the principles hereinafter set out, 
that is to say,— s i 

(e) where the amount of compensation can 
be fixed by agreement, it shall be paid in 
accordance with such agreement ; 


(b) where no such agreement can be reached, 
the Central Government shall appoint ag 
arbitrator a person who is or hag been quali. 
fied for appointment a3 a Judge of a High 
Court; 

(o) the Central Government may, in any 
particular case, nominate a person having 
expert knowledge as to the nature of the loss 
or damage suffered by the person to be com. 
pensated and where such nomination is made 
the person to be compensated may also nomi. 
nate an assessor for the same purpose ; 

(d) at the commencement of the procesdings 
before the arbitrator, the Central Government 
and the person to be compensated shall state 


“what, in their respective opinion is ao fair 


amount of compensation; 


(o) the arbitrator shall, after hearing the 
dispute, make an award determining the 
amount of compensation which appears to him 
to be just and ‘specify the persons to whom 
such compensation shall be paid; and in 
making the award he shall have regard to the 
circumstances of each case and,— 

(i) the "damage sustained by the person to 
be compensated in his earnings ; 

(ii) if in consequence of any direction con- 
tained in any notification issued under sub- 
section (1) of section 9A the market value of 
the land immediately after the irsue of such 
notification is diminished the diminution in 
such market value ; 

- (iii) where any building or structure has 
been demolished or any tree has been cut or 
the height of any building, structure or tree 
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has been reduced in pursuance of any direc- 
tion, the damage sustained by the person to 
be compensated in consequence of such de. 
molition, catting or reduction and the ex- 
penges incurred by such person for such 
demolition, cutting or reduction; 

(iv) if the person to be compensated is 
compelled to change his residence or place of 
business, the reasonable expenses, if any, that 

may have to be incurred by him incidental 
to such change; 

(f) where there is any dispute as to the 
person or persons who are entitled to the 
compengation, the arbitrator shall decide such 
dispute and if the arbitrator finds that more 
persons than one are entitled to compensation, 
he shall apportion the amount thereof 
amongst such persons; 

(g) nothing in the Arbitration Aot, 1940 
shall apply to arbitrations under this section. 

(2) Every award made by the arbitrator 
under clause (0) of sub-section (1) shall also 
state the amount of costs incurred in the pro. 
ceedings before it and by what persons and in 
what proportions they are to be paid. 


9C. Appeals from award in respect of 


compensation. 


Any person aggrieved by an award of the 
arbitrator made under section 9B may, within 
thirty days from the date of such award 
prefer an appeal to the High Court within 
whose jurisdiction the aerodrome is situate: 

Provided that the High Court may enter. 
tain the appeal after the expiry of the said 
period of thirty days if it is satisfied that the 
appellant was prevented by sufficient cause 
from filing the appeal in time. 


9D. Arbitrator to have certain powers of 
civil Courts. 

The arbitrator appointed under section 9B, 
while holding arbitration proceedings under 
this Act, shall have all the powers of a civil 
Court while trying a suit under the Code of 
Civil Procedure, 1908 in respect of the follow. 
ing matters, namely :— 

(a) summoning and enforcing the atten- 
dance of any person and examining him on 
oath; 

(b) requiring the discovery and production 
of any document; 

(c) reception of evidence on affidavits: 

(d) requisitioning any public record from 
any Court or office; 

(e) issuing commissions for examination of 
witmesses,”. 


11. Insertion of new sections 11A and 
11B. 


After section 11 of the principal Act, the 
following sections shall be inserted, namely:— 
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Penalty for failure to comply with direc- 
tions issued under section 5A. 

“11A, If any person wilfully fails to 
comply with any direction issued under B60- 
tion 5A, he shall be punishable. with imprison- 
ment for a term which may extend to six 
months or with fins which may extend to one 
thousand rupees, or with both. 


Penalty for failure to comply with direc- 
tions issued under section 9A. 

11B. (1) If any person wilfully fails to 
comply with any direction contained in any 
notification issued under section 9A, he shall. 
be punishable with imprisonment for a term 
which may extend to six months or with fine 
which may extend to one thousand rupees, or 
with both. 


(2) Without prejudice io the provisions of 
sub-section (1), if any person fails to demolish. 
any building or structure or cut any tree or 
fails to reduce the height of any building, 
Structure or tree in pursuance of any direction 
Contained in any notification issued under 
sub-section (1) of section 9A within the period 
specified in the notification, then, subject to 
such rules as the Central Government may. 
make in this behalf, it shall ba competent for 
any officer authorised by the Osntral Govern. 
ment in this behalf to demolish such building 
or structure or out such tree or reduce the 
height of such building, structure or tree.”’. 


12. Amendment of section 19. 

In section 19 of the principal Act, in sub. 
section (1), after the words “or in any order 
or rule made thereunder” the words, figures. 
and letters "other than a rule made under 
section 8A or under section 8B” shall be 
ingerted. 


THE MARINE PRODUCTS EXPORT 
DEVELOPMENT AUTHORITY 
ACT, 1972 


(Act No. 13 of 1972)* 
[20th April, 1972] 


An Act to provide for the establishment 
of an Authority for the development of 
the marine products industry under the 
control of the Union and for matters. 
connected therewith. 


Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India ae 
follows :— 


a 

[*] Becaived the assent of the President on 20-4-1972- 
Act published in Gas, of India, 20-4.1972, Pt, Ile 
8.1, Ext. p. 67. 
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CHAPTER I 
PRELIMINARY 


1. Short title, extent and commencement. 


(1) This Act may be called TH i MARINE 
PRODUCTS EXPORT DEVELOPMENT 
AUTHORITY AOT, 1973. 


(2) It extends to the whole of India. 

(3) It shall come into force on such date ag 
the Central Government may, by notification 
in the Official Gazette, appoint : 

Provided that different dates may be ap- 
pointed for different provisions of this Act. 


2, Declaration as to expediency of con- 
trol by the Union. 
It is hereby declared that it is expedient in 
the public interest that the Union should take 
under its control the marine products industry. 


3. Definitions. 


In this Act, unless the context otherwise 
requires,— ; 

(a) “Authority” means the Marine Products 
Expor§ Development Authority established 
under section 4; 

(b) “Chairman” means the Chairman of ihe 
Authority; 

(0) ‘conveyance’ includes s carrier vessel 
or a vehicle; 

(d) ‘dealer’ means a desler in any of the 
marine products; 

(e) Director” means the Director of 
Marine Products Export Development ap. 
pointed under section T 

(f) “export” and “import” mean respec- 
tively taking out of, or bringing into, India 
by land, sea or air; 

(g) "fishing vessel” means a ship or boat 
fitted with mechanical means of propulsion 
which is exclusively engaged in sea.fishing for 
profit; 

(h) ' ‘marine producta” includes all varieties 
of fishery products known commercially ag 
shrimp, prawn; lobster, crab, fish, shell-fish, 
other aquatic animals or,plants or parta thereof 
and any other products which the Authority 
may, by notification in the Gazette of India, 
declare to be marine products for the pur. 
poses of thia Aot; 

(i) “member” 
Authority; 

(i) “owner,” in relation to any fishing vessel 
or in relation to any processing plant or 
storage premises for marine products or in 
relation to any conveyance used for the trans- 
port of marine products, includes— 

(i) any agent of the owner; and 

(ii) a mortgagee, lessee or obhtr person in 


means a member of the 


actual possession of the fishing vessel, proces. ` 


ging plant, storage premises or conveyance; 
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(k) “prescribed” means prescribed by rules 
made under this Act; 

(1) -“procesging,” in relation to marine pro- 
ducts, includes the preservation of such pro. 
ducts such as canning, freezing, drying, calt 
ing, smoking, peeling or filleting and any. 
other method of processing which the Autho. 
rity may, by notification in the Gazette of: 
India, specify in thia behalf. 


CHAPTER II 


MARINS Paopuotre ‘Export DavELOPMENT 
AUTHORITY 


4. Establishment and constitution of the 
Authority. 


(1) With effect from such date as the Oen- 
tral Government may, by notification in the: 
Official Gazette, specify in thia behalf, there. 
shall be established for the purposes of this. 
Act, an Authority to be called the Marine. 
Products Export Development Authority. 

(2) The Authority shall be a body corporate 
by the name aforesaid, having perpetual auc. 
cession and a common seal, with power to. 
acquire, hold and dispose of property, both. 
movable and immovable, and to contract, and. 
shall by the said name sue and be sued. 

(3) The Authority shall consist of the fol. 
lowing members, namely :— 

. (a) a Chairman to be appointed by the 
Oentral Government ; 

(b) the Director of Marine Products Export. 
Development, sx officto ; 

(c) three members of Parliament of whom: 
two shall be elected by the House of the 
People and one by the Council of States ; 

(d) five members to represent respectively 
the Ministries of the Oentral Government 
dealing with— 

(i) agriculture, 

(ii) finance, 

(iii) foreign trade, 

(iv) industry, and 

(v) shipping and transport ; 

(e) such number of other members not ex. 
ceeding twenty aa the Central Government 
may think expedient, to be appointed by that 
Government by notification in the Official 
Gazette from among persons who are in its: 
opinion capable of representing — 

(i) the Governments of the States or Union: 
territories having a se&-coast ; 

(ii) the interests of owners of fishing veasels,, 
processing plants or storage premises ior- 
marine products and conveyances used for the. 
transport of marine products ; 


(iii) the interests of dealers; 
(iv) the interests of persons employed in: 
the marine products indastry ; 
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(v) the interests of persons employed in 
research institutions engaged in the researches 
‘connected with the said industry; and 


(vi) such other persons or class of persons 
who, in the opinion of the Central Govern. 
ment, ought to be represented on the Autho- 
rity. - 

(4) The number of persons to be appointed 
as members from each of the categories specifi. 
ed in clause (e) of sub-section (3), the term of 
office of the members other than the member 
referred to in clause (b) of that sub-section, 
and the manner of filling vacancies among, 
and the procedure to be followed in the dis. 
charge of their functions by the members 
shall be such aa may be preeoribed. 


(5) Any officer of the Central Government, 
not being a member of the Authority, when 
deputed by that Government in this behalf, 
shall have the right to attend meetings of the 
Authority and take part in the proceedings 
thereof but shall not be entitled to vote. 


(6) The Authority shall elect from among 
its members a Vice-Chairman who shall exer. 
‘cise euch of the powers and perform such of 
the functions of the Chairman as may be pres. 
cribed or as may be delegated to him by the 
Ohairman, 


5, Acts or proceedings of Authority or 
its Committees not to be’ invalidated. 


No act or proceeding of the Authority or 
any Committee appointed by it under sec. 
‘tion 8, shall be invalidated merely by reason 
of — 

` (a) any vacancy in, or any defect in the 
constitution of, the Authority or stich Com- 
mittee; or 

(b) any defect in the appointment of a 
person acting saa member of the Authority 
or such Committee; or 


(c) any irregularity in the procedure of the 
Authority or such Committee not affecting 
the merits’ of the case. 


6. Salary and allowances of Chairman. 


The Ohairman shall be entitled to such 
falary and allowances and such conditions of 
servics in respset of leave, pension, provident 
fund and other matters ag may, from time -to 
time, be fixed by the Oantral Government. 


7. Executive officers of the Authority 
and other staff. 

(1) The Central Government shall appoint 
a Director of Marine Products Export De- 
velopment to exercise such powers and per. 
form such duties under the Chairman as may 
be prescribed or as may be delegated to him 
by the Chairman. . 
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(2) The Central Government shall appoint 
a Secretary to the Authority to exercise such 
powers and perform such duties under the 
Chairman as may be prescribed or as may be 
delegated to him by the Chairman. 


(3) The Director and the Secretary to the 
Authority shall be entitled to such salaries 
and allowances and such conditions of service 
in respect of leave, pension, provident fund 
and other matters as may be fixed by the 
Central Government. 

(4) Subject to such control and restrictions 
as may be prescribed, the Authority may ap- 
point such other officers and employees as 
may be necessary for the efficient perfor. 
mance of its functions and pay them such 
salaries and allowances asit may determine 
from time to time, 

(5) The Chairman, the Director, the Seore. 
tary and other employees of the Authority 
shall not undertake any work unconneoted 
with their duties under this Act except with 
the permission of the Central Government. 


8. Committees of the Authority. 

(1) The Authority may appoint auch Oom- 
mittees ag may be necessary for the efficient 
discharge of its duties and performance of m 
functions under this Act. 


(2) The Authority shall have the power to 
co.opt as membera of any Oommitiee ap. 
pointed under sub-section (1) such other 
number of persons who are not members of 
the Authority, ag it may think fit. 


9. Functions of the Authority. 

(1) It shall be the duty of the Authority to 
promote, by such measures as it thinks fit, the 
development under the control of the Central 
Government of the marine products industry 
with special reference to exports. 

(2) Without prejudice to the generality of 
the provisions of sub-section (1), the measures 
referred to therein may provide for— 

(a) developing and regulating off-shore and 


` deep.sea fishing and undertaking measures for 


the conservation and management of off-shore 
and deep.sea fisheries; 

(b) registering fishing vessels, processing 
planta or storage premises for marine produata 
and conveyances used for the transport of 
marine products; 

(c) fixing of standards and specificationa for 
marine products for purposes of export: 

(à) rendering of financial or other asistance 
to owners of fishing vessela engaged in off. 
shore and desp.sea fishing and owners of pro. 
cessing planif er storage premises for marine 
products and conveyances used for the trans. 
port of marine products, and acting as an 


A 
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@gency for such relief and subsidy sshemes as 
may be entrusted to the Authority; 

(e) carrying out inspection of marine pro- 
ducts in any fishing vessel, processing plant, 
storage premise, Gonveyance or other place 
where such products are kept or handled, for 
%he purpose of ensuring the quality of such 
products; 

(f) rogulating the export of marine pro- 
ducts; 

(g) improving the marketing of marine 
products outside India; 

(h) registering of exporters of marine pto- 
‘dusts on payment of such fees ag may be 
presoribed; l 

(i) collecting statiatios from persons engaged 
‘in the catching of fish or other marine pro. 
‘ducts, owners of processing plants or storage 
premises for marine produats or conveyances 
used for the transport of mazine products, 
exporters of such producte and such other 
persons a3 may be prescribed on any matter 
welating to the marine products industry and 
the publishing of statistics so collected, or 
portions thereof or extracts therefrom; . 

(i) training in various aspects of the marine 
æroducts industry: and 


(k) such other matters as may be prescribed. 


(3) The Authorily shall perform its funs- 
tions under this section in accordance with 
sand subject fo such rules a3 may be made by 
the Oentral Government, 


10. Dissolution of the Authority. 


(1) The Central Government may, by noti- 
‘fication in the Official Gazette and for reasons 
to be specified therein, direct that the Autho. 
rity shall be dissolved from such date and for 
sguch pariod as may be specified in the noti- 
fication : 

Provided that before isening any such noti. 
“ication, the Oentral Government shall give a 
reasonable opportunity to the Authority to 
make representations agains) the proposed 
dissolution and shall consider the representa. 
tions, if any, of the Authority. 

(2) When the Authority is dissolved under 
the provisions of sub-section (1),— 

(a) all members notwithstanding that their 
‘term of office has not expired, shall, from the 
‘date of dissolution, vacate their offices as such 
members; : 

(b) all powers and duties of the Authority 
‘shall, during the period of dissolution, be 
“exercised and performed by such person or 
peraons as the Oentral Government may 
appoint in this behalf; 

(o) all funds and other préperty vested in 
the Authority shall, during the period of dis. 

solution, vest in the Oentral Government; and 
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(d) as soon as the period of dissolution 
expires, the Authority’ shall be reconstituted 
in adcordance with the provisions of this Act. 


CHAPTER III 
REGISTRATION 


11. Registration of fishing vessel, pro- 
cessing plant, etc. 


(1) Every owner of a fishing vessel, pro- 
cessing plant or storage premises for marine 
products or conveyance used for the transport 
of marine products shall, before the expiration 
of one month from the date on which he first 
became owner of such fishing vessel, pro. 
cessing plant, storage premises or conveyance, 
or before the expiration of three months from 
the date of coming into force of ‘this section, 
whichever is later, apply to the Authority for 
registration under this Act of every such fish. 
ing vessel, processing plant, storage premises, 
or conveyance owned by him: 


Provided that the Authority may, for 


‘gufficient reason, extend the time.limit for 


registration by such period as it thinks fit. 

(2) Registration once made shall continue 
to be in force until it ig cancelled by the 
Authority. 


12. Application, cancellation, fee payable 
and other matters relating to regis- 
tration. 

The form of application for registration 
under section 11 and for the cancellation of 
such registration, the fee payable on such 
applications, the particulars to be included in 
such applications, the procedure to be followed 
in granting and cancelling registration and 
the registers to be kept by the Authority shall 
be such as may be presoribed. 


13. Returns to be made by owners. 

(1) Every owner referred to in sub-section (1) 
of section 11 shall furnish to the Authority 
at the prescribed time and in the prescribed 
manner such returns as may be prescribed. 


(2) The Authority may authorise a member 
or any of its officers to inspect apy fishing 
vessel, processing plant, storage premises or 
conveyance at any time to verify the accuracy 
of any return made under thia section. 


OHAPTER IV 


FINANOB, ACCOUNTS AND AUDIT 
14. Imposition of acess on marine pro- 
‘ducts exported. 

(1) There shall be levied on all marine 
products which are exported, a cess for the 
purposes of this Aot at such rate not exceeding 
three per cent. ad valorem as the Central 
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Government may, by notification in the 
Official Gazette, fix. 


(2) The cess levied under sub-section (1) 
shall be in addition to any cess or duty levi- 
able on marine products under any other law 
for the time being in force. 


(3) The provisions of the Customs Aci, 1962 
and the roles and regulations made there- 
under, including those relating to refunds and 
exemptions from duty, shall, as far as may be, 
apply in relation to the levy and collection of 
the cess leviable under sub section (1) as they 
apply in relation to the levy and collection of 
a duty of customs under that Act or those 
rules and regulations. 


15. Payment of proceeds of cess to the 
Authority. 


The proceads of the cess levied under sec- 
tion 14 shall firat be credited to the Oonsoli. 
dated Fand of India and the Oentral Govern. 
ment may, if Parliament by appropriation 
made by law in this behalf go provides, pay to 
the Authority, from time to time, from out of 
such proceeds, after deducting the expenses of 
collection, such sums of money as it may 
think fit for being utilised for the purposes of 
this Act. 


16. Grants and loans by the Central Gov- 
ernment. 

The Oentral Government may, after due 
appropriation made by Parliament by law in 
this behalf, pay to the Authority by way of 
grants or loans such sums of money as the 
Oentral Government may consider necessary. 


17, Constitution of the Fund. 


(1) There shall be formed a Fund to be 
Called the Marine Products Ex port Davelopment 
Fand and there shall be credited therato— 

‘(a) the proceeds of the cess made over to 
the Authority by the Central Government; 

(b) all fees levied and collected in respect 
of registration made under this Act; 

(o) any other fee that may be levied and 
collected by the Authority under this Act or 
the rules, made thereunder; 

(a) any grants or loans that may be made 
by the Central Government for the purposes 
of this Act; 

(e) any grants or loans .that may be made 
by any institution for the purposes of this Act; 


and 
` (f) all sums realised by the Authority in 
Carrying out the measures referred to in 
section 9. 

(2) The Fund shall be applied— 

(a) for meeting the salaries, allowances and 
other remuneration of the officers and other 

employees of the Authority; 
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(b) for meeting the other administrative 
expenses of the Authority; 

(o) for meeting the cost of the measures 
referred to in section 9; and 

(d) for repayment of any loans from the 
Central Government or from any institution. 


18. Borrowing powers of the Authority. 


Subject to such rules as may-be made in 
this behalf, the Authority shall have power to 
borrow on the security of the Marine Pro. 
duots Export Development Fand or any other- 
asset for carrying out the purposes of this 
Act, 


19. Accounts and audit. 

(1) The Authority shall maintain proper 
accounts and other relevant records and pre. 
pare an annual statement of accounts, includ. 
ing the profit and loss account and the balance. 
sheet in such form ag may be prescribed by 
the Central Government in consultation with 
the Comptroller and Auditor-General of Indie. 

(2) The accounts of the Authority shall be 
audited by the Comptroller and Auditor-Gene. 
ral of India at such intervala as may be spaci. 
fied by him and any expenditure incurred in 
connection with such audit shall be payable by 
the Authority to the Comptroller and Auditor. 
General. : 

(3) The: Comptroller and Auditor-General 
of India and any person appointed by him in. 
connection with the audit of the accounts of 
the Authority shall have the same rights and 
privileges and authority in connection with 
such audit as the Comptroller and Auditor. 
General has in connection with the audit of 
Government accounts, and, in particular, shall 
have the right to demand the production of 
books, accounts, connected vouchers and other 
documents and papers and to inspect any of 
the offices of the Authority. 

(4) The accounts of the Authority as certi- 
fied by the Comptroller and Auditor.General 
of India or any other person appointed by 
him in this behalf together with the audit 
report thereon shall be forwarded annually to. 
the Central Government and that Government 
shall canse the same to be laid before each 
House of Parliament. 


OHAPTER V 


CONTROL BY CENTRAL GOV#RNMENT. 
20. Power to prohibit or control imports 
and exports of marine products. 


(1) The Central Government may, by order 
published in the Official Gazette, make provi. 


. sion for prohibiting, restricting or otherwlse- 


controlling thé*import or export of marine. 
products, either generally or in specified 
classes of cages. 
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(2) All marine products to which any order 
under sub-section (1) applies, shall be deemed 
+o be goods of which the import or export has 
been prohibited under section 11 of the Ous- 
goms Act, 1962, and all the provisions of that 
Act shall have effect accordingly. 


(3) If any person contravenes any order 
made under sub-section (1), he shall, without 
prejudice to any confiscation or penalty to 
which he may be liable under the provisions 
of the Customs Act, 1962, as applied by sub. 
aection (2), ba punishable with imprisonment 
for a term which may extend to one year, or 
with fine, or with both. 


21. Directions by Central Government. 

The Authority shall carry out such direc. 
tions as may be issued to it from time to time 
by the Central Government for the efficient 
administration of this Act. 


22, Returns and reports. 

(1) The Authority shall furnish to the Cen. 
tral Government, at such time and in such 
form and manner as may be prescribed or as 
the Central Government may direst, such 
returns and statements and such particulars in 
regard to any proposed or existing programme 
for the promotion and development of the 
marine products industry, as the Central Gov- 
ernment may, from time to time, require, 

(2) Without prejudice to the provisions of 
sub-section (1), the Authority shall, as goon as 
possible after the end of each financial year, 
submit to the Central Government a report in 
such form and before such date, as may be 
prescribed, giving a true and full account of 
ita activities, policy and programmes during 
the previous financial year. 

(3) A copy of the report received under 
aub.section (2) shall be laid before each Houge 
of Parliament. 


OHAPTER VI 


MISOBLLANEOUS. 
23. Penalty for making false returns. 


Any person who being required by or under 
this Act to furnish any return fails to furnish 
such return or furnishes a return containing 


any particular which is false and which he ` 


knows to be false or does not believe to be 
true shall be punishable with fine which may 
extend to five hundred rupees. 


24. Penalties for obstructing a member 
or officer of the Authority in the dis- 
charge of his duties and for failure to 
produce books and records. 

Any person who— as 
(a) obstructs any member authorised by the 
Chairman in writing or any officer or othem 
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employee of the Authority authorised by it in 
this behalf or any person authorised in this 
behalf by the Central Government or by the 
Authority, in the exercise of any power con- 
ferred, or in the disoharge of any duty impos. 
ed on him by or under this Act; or 

(b) having control over or custody of any 
account book or other record, fails to produce 
such book or record when required to do so 
by or under this Aat, 
shall be punishable with imprisonment for a 
term which may extend to six months, or 
with fine which may extend to one thousand 
rupees, or with both. 


25. Other penalties. 

Whoever contravenes or attempts to con. 
travene or abets the contravention of the 
provisions of this Act or of any rules mada 
thereunder other than the provisions, punish. 
ment for the contravention whereof has been 
provided for in sections 20, 23 and 24, shall 
be punishable with imprisonment for a term 
which may extend to six months, or with fine 
which may extend to one thousand rupees, or 
with both, and in the case of a continuing 
contravention with an additional fine which 
may extend to fifty rupees for every day 
during which such contravention continues 
after conviction for the first such contraven. 
tion. 


26. Offences by companies. 


(1) Where an offence under this Act has 
been committed by a company, every person 
who.at the time the offence was committed 
was in charge of and was responsible to, the 
company for the.conduct of the business of the 
company a8 well as the company shall be 
deemed to be guilty of the offence and shall 
be liable to be proceeded against and punished 
accordingly; 

Provided that nothing contained in this 
sub-section shall render any such person liable 
to any punishment, if he proves that the 
offence was committed without his knowledge 
or that he exercised all due diligence to pre- 
vent the commiasion of such offence. 

(2) Notwithstanding anything contained in 
sub-section (1), where an offence under thia 
Act has been committed by a company and it 
is proved that the offence has been committed 
with the consent or connivance of, or is attri- 
butable to any negledt on the part of, any 
director, manager, secretary or other officer of 
the company, such director, manager, secretary 
or other officer shall also be deemed to be 
guilty of that offence and shall be liable to be 
proceeded against and punished accordingly. 

Eeplanation. — For the purposes of this 
section— ~ 

(a) “company” means any body corporate 
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and includes a firm or other association of 
individuals; and 


(b) “director”. in relation to a firm, means 
a partner in the firm, 


27. Jurisdiction of court. 

No court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class 
shall try any offence punishable under this 
Act. 


28. Previous sanction of Central Govern- 
ment. 

` No prosecution for any offence punishable 

under this Act shall be instituted except with 

the previous sanction of the Central Govern. 

ment. 


29. Protection of action taken in good 
faith, 

No suit, prosecution or other legal proceed. 
ings shall lie against the Government, or the 
Authority or any Committee appointed by it, 
or any member of the Authority or such 
Oommittee, or any officer or other employee 
of the Government or of the Authority or any 
other person authorised by the Government or 
the Authority, for anything which is in good 
faith done or intended to be done under this 
Act or the rules made thereunder. 


30. Power to delegate. 


_ The Central Government may, by order 
notified in the Official Gazette, direct that any 
power exercisable by. it under this Act (not 
being the power to make rules under sec- 
tion 33) may also be exercised, in such cases 
and subject to such conditions, if any, as may 
be epecified in the order, by such officer or 
authority as may be specified therein, 


31. Suspension of operation of Act. 


(1) It the Central Government is satisfied 
that circumstances have arisen rendering it 
necessary that certain of the restrictions im- 
posed by this Act should cease to be imposed 
or if it considers necessary or expedient so 
to do in the publia interest, the Central Goy. 
ernment may, by notification in the Official 


Gazette. suspend or relax to a spscified extent, - 


either indefinitely or for such period ss may 
be specified in the notification, the operation 
of all or any of the provisions of this Act, 


(2) Where the operation of any provision 
of this Act has under sub-section (1) been 
suspended or relaxed indefinitely, such gus. 
pension or relaxation may at any time while 
this Act remains in force be removed by the 
Central Government by notification in the 
Official Gazette. 
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32. Application of other laws not barred. 
The provisions of thia Act shall ba in addi- 

tion to and not in derogation of the provisions 

of any other law for the time being in force. 


33. Power of Central Government te. 
make rules. 
(1) The Central Government may, by noti- 
fication in the Official Gazette, make rules, 
for carrying out the purposes of this Act. 


(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the follow.. 
ing matiers, namely :— 

(a) the number of persons to be appointed: 
as members from each of the categories speci- 
fied in clange (e) of sub-section (3) of section 4, 
the term of office and other conditions of 
service of members, the manner of filling 
vacancies among, and the procedure to ba 
followed in the discharge of their functions 
by such members ; 

(b) the circamstances in which and the 
authority by which a member may be rè. 
moved; 

(c) the holding of a minimum number of 
meetings of the Authority every year; 

(d) the procedure to be followed at meet. 
ings of the Authority for conduct of business. 
and the number of members which shall form 
a quorum at a meeting; 

(e) the maintenance by the Authority of 
records of business transacted by the Autho. 
rity and the submission: of copies thereof ta. 
the Central Government; 

(f) the powers of the Authority, its Ohair.. 
man, the Director and Committees of the 
Authority with respect to the incurring of 
expenditure; 

(g) the conditions subject to which the 
Authority may inour expenditure outside 
India; 

(h) the preparation of budget estimates of: 
receipts and expenditure of the Authority and 
the authority by which the estimates are to be. 
sanctioned; 

(i) the form and manner in which the 
accounts should be kept by the Authority; 

(i) the deposit of the funds of the Autho. 
rity in banks and the investment of such. 
funds; . 

(k) the conditions subject to which the 
Authority may borrow; 

(I) the conditions subject to which and the 
manner in which contract may be entered into 
by or on behalf of the Authority; 

(m) the sdiitional matters in respect of 
which the Authority may undertake measures, 

-in the discharge of its functions; 


Red 
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(n) the remuneration and other allowances 
payable to the person or persons referred to 
in clause (b) of eub-section (2) of section 10; 

(o) the form of, and the particulara to be 
contained in, any returns or reports to be 
made to the Authority under this Act; 

(p) the form of, and the manner of making 
applications for registration and for its can- 
collation by the Authority, the fea payable on 
such applications and the procedure to be 
followed in granting and cancelling registra. 
tion and the conditions governing such regis- 
tration; 

(q) the collection of any information or 
statistics in respect of marine producte; 

(r) any other matter which is to be or may 
be prescribed by, or provided for by rules 
under this Act. - 

(3) Every rule made under thia section 
shall be laid, as soon as may be after it is 
made, before each House of Parliament, while 
itis in session, for a total period of thirty 
days which may be comprised in one session 
or in two or more successive sessions, and if, 


before the expiry of the session immediately . 


following the session or the successive sessions 
aforesaid, both Houses agree in making any 
modification in the rule or both Houses agree 
that the rule should not be made, the rule 
shall thereafter have effect only in such 
modified form or be of no effect, as the case 
may be; 80, however, that any such modifica- 
tion or annulment shall be without prejudice 
to the validity of anything previously done 
under that rule, 


34. Power to make regulations. 


(1) The Authority may make regulations 
not inconsistent with this Act and the rules 
made thereunder, for enabling it to discharge 
its functions under this Act. 

(2) Without prejudice to the generality of 
the foregoing power, such regulations may 
provide for all or any of the following matters 
namely:— 

(a) the procedure to be followed at meetings 
of the Committees appointed by the Authority 
and the number of members which shall form 
a quorum at a meeting; 

(b) the delegation to the Chairman, mem. 
bers, Director, Secretary or other officers of 
the Authority of any of the powers and duties 
of the Authority under this Act; 

(o) the travelling and other sllewancen of 
members of the Authority and of Committees 
thereof; 

(d) the pay and allowances and leave and 
other conditions of service of officers (other 
than those appointed by the Central Govern. 
ment) and-other employees of the Authority; 

(e) the maintenance of its accounts; 
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(f) the maintenance of the registers and. 
other records of the authority and its various 
Committees; ; * 

(g) the appointment ee the Authority of 
agents to discharge on its behalf any of its. 
fonctions; 

(h) the persons by whom, and the manner 
in which, payments, deposits and investments. 
may be made on behalf of the Authority; 

(3) No regulation made by the Authority- 
shall have effect until it has been approved by- 
the Oentral Government and published in the 
Official Gazette, and the Central Governmeni,. 
in confirming a regulation, may make sny- 
change therein which appears to it to be 
necessary. 

(4) The Central Government may, by noti- 
fication in the Official Gazette, oancel any 
regulation which it has confirmed and there. 
upon the regulation shall cease to have effent. 


THE NEWSPAPERS (PRICE 
CONTROL) ACT, 1972 
{Act No. 15 of 1972]* 
[26th May, 1972] 
An Act to provide for the control, in the 
interests of the general public of the 
prices of newspapers with a view to. 
ensuring that newspapers continue to 
function, in the prevailing conditions, 
as effective mass communication media 
and for securing their availability at 
fair prices. 
Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India ag. 
follows:— 


1. Short title, extent and duration. 


(1) This Act may be called THE NEWS. 
PAPERS (PRIOE CONTROL) AOT, 1972. 


(2) It extends to the whole of Indie. 


(3) It shall cease to have effect on the expiry 
of two years from the date of its commence- 
ment except as respects things done or- 
omitted to be done before such cesser of opera- 
tion of this Aot and section 6 of the General: 
Olauses Aot, 1897, shall apply upon such cesser- 
of operation of this Act as if it had then been 
repealed by a Central Act. 


. 2, Definitions. 


In this Act, unless the context otherwise. 
requires,— 
(a) “basic price’, in relation to a news- 


*Rocoived the assent of the President on 26-5.1972, 
Act Published in Gaz. of India, 28-5-1972, 
Pt II-S. 1, Ext. p. 89. 

For Statement of Objects and Reasons, See Gaz, of: 
India, 20-12-1971 Pt, II-S. 2, Ext, p. 1175. 
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‘paper, means the price of the newspaper on 
the 22nd day of October, 1971 [being the date 
on which the Stamp and Excise Duties 
(Amendment) Ordinance, 1971, was promul- 
-gated] or if the newspaper was not published 
on that day, its price on the day on which it is 
-first published after that day; 

(b) “basio price date”, in relation toa news- 
paper, means the date with reference to which 
-ita basio price is to be sscertained under 
-clause (e); 

(o) the expressions ‘newspaper’, ‘‘owner”’ 
-and ‘‘publisher” have the same meanings as in 
the Press and Registration of Books Act, 1867. 


:3. Power to fix maximum prices of news- 
papers. 

(1) If the Central Government ig of opinion 
‘that for the purpose of securing the avail- 
-ability of any newspapers or any class of news- 
papers at fair prices, it is necessary or ex- 
pedient to do so, the Oentral Government 
‘may, from time to time, by order published in 
the Official Gazette, determine the maximum 
prices which may be charged for such news- 
-papers or newspapers of such class as may be 
~apecified in the order. 

(2) In making under sub.section (1) any 
-order determining the maximum price which 
may be charged for any newspaper referred to 
“in that sub-seotion, the Central Government 
-hall have regard to— 

(a) the basio price of the newspaper; 

(b) the excige duties and other taxes, if any, 
payable in respect of the newspaper; 

(c) any special circumstances arising on or 


after the basic price date of the newspsper ` 


‘and having & bearing on the cost of the pro- 
duction of newspapers; and 

(d) all other relevant circomstances: 

Provided that the maximum price deter. 
‘mined in respect of a newspaper shall in no 
-case be loss than its basic price. 

(3) No order shall be made under this section 
‘in respect of any newspaper which is being 
-sold at a price not exceeding its basio price, 

(4) An order made under gub-sestion (1) 
‘may provide for different maximum prices in 
respect of different newspapers or different 
-classes of newspapers or different newspapers 
in each such olasa and may provide for such 
incidental and supplemental matters (includ- 
ing the printing in a newspaper to which the 
-order relates of the price thereof in a cons. 
picuous manner) as the Central Government 
‘may deem fit, 


-4, Review and revision of orders. 

(1) The owner or publisher of a newspaper 
to which an order under sub.section '(1) of 
section 8 relates may,— 
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(a) if he is aggrieved by such order, make 
within thirty days of the date of publication, 
of the order in the Official Gazette, an appli- 
cation to the Central Government for a review 
of the order setting out in such spplication the 
grounds on which he considers such review to 
be necessary; 


(b) whenever frezh circumstances having a 
bearing on the cost of production of the news- 
paper arise after the date of making of the 
order, make an application for a revision of 
the order within thirty days after the date on 
which such circumstances have arisen, 
and the Oentral Government may pass such 
order on the gaid application for review or 
revision as it thinks fit: 


Provided that the Central Government may 
for sufficient cause allow any such application 
to be made after the expiry of the period of 
thirty days aforesaid. 


(2) Save as otherwise provided by an order 
made under clause (a) or clause (b) of sub- 
section (1), the order of the Central Govern- 
ment under sub.section (1) of section 3 shall 
be final, 


5. Power to call for information, return, 
etc, 

(1) The Central Government or any officer 
authorised by the Central Government in this 
behalf may, by orderin writing, require the 
owner or publisher of any newspaper to fur. 
nish, within such time as may be specified in 
the order any information, return or report 
which the Oentral Government or such officer 
may consider necesrary for carrying out the 
purposes of this Act and such owner or publi- 
sher shall be bound to comply with such 
order, 


(2) If any owner or publisher contravenes 
any order under sub.seation (1), he shall be 
punishable with fine which may extend to five 
hundred rupees. 


6. Prohibition of sale of newspapers in 
contravention of the order under sec- 
tion 2. s 
No newapaper shall be sold in the territo- 

ries to which this Aob extends in contraven- 

tion of an order made under section 3. 


7. Penalty. 

Whoever sells or causes to be sold a news. 
paper in contravention of an order made 
under section 3 shall, on first conviction, be 
punishable with fine which may extend to one 


. thousand rupeég and, on any second or sub. 


sequent conviction, with fine which may 
extend to two thousand rupees. 
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8. Offences by companies. 

(1) Where an offence under this Act bag 
been committed by a company, every person 
who, st the time the offence was committed 
was in charge of, and was responsible to, the 
‘company for the conduct of the business of 
the company, as well as the company, shall be 
deemed to be guilty of the offence and shall 
be liable to be proceeded against and punished 
accordingly: ` 

Provided that nothing contained in this 
sub-section shall render any such person liable 
to any punishment if he proves that the 
offence was committed without his knowledge 
or that he exercised all due diligence to pre- 
vent the commission of such offence. 

(2) Notwithstanding anything contained in 

- sub-section (1), where an offence under -this 
Act has been committed by a company and it 
is proved that the offence has been committed 
with the consent or connivance of, or is 
attributable to any neglect on the part of, 
any director, manager or secretary or other 
officer of the company,such director, manager, 
secretary or other officer shall also be deemed 
to be guilty of that offence and shall be liable 
to be proceeded against and punished accord. 
ingly- 

Explanation, — For the purposes of this 
gestion, — 

(a) ‘‘company” means a body corporate and 
anoludes a firm or other association of indivi- 
duals and 

(b) ‘‘direotor,” in relation to a fiem, meang 
a partner in the firm. 


9. Previous sanction of Central Govern- 
ment for prosecution. 

No prosecution shall be instituted against 
any person in respect of any offence punish. 
‘able under section 5 or section 7 without the 
previous sanction of the Central Government 
or such officer or authority ag may be autho- 
sised by that Government by order in writing 
én that behalf. 


THE MATERNITY BENEFIT 
AMENDMENT ACT, 1972 


[Act No. 21 of 1972]* 
i [1st June 1972] 


An Act further to amend the Maternity 
Benefit Act, 1961. 


Be if enacted by Parliament in the Twenty- 
third year of the Republic of Andis gs 
follows :— 


* Received the assent of the President on 1-8-1872. 


Act published in Gaz. of India; 4-0-1012; PE If 


8. 1, Ext. P. 175. 
For Statement of Objects and Benoni, See Gaz. 
of India ; 19-11-1971, Pt, LS. 2, Ext, P. 797. 
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1. Short title. 


This Act may be called the Maternity Bene- 
fit (Amendment) Act 1972. 


2. Amendment of section 2. 


In section 2 of the Maternity Benefit Act, 
1961 (hereinafter referred to as the principal 
Act), in sub-section (2), for the words “Nothing 
contained in this Aot”, the words, figure and 
letter “Save as. otherwise provided in seo. 
tion 5A, nothing contained in this Act” shall 


be substituted. 


3. Insertion of new section 5A, 


After section 6 of the principal Act, the 
following section shall be inserted namely ;— 


Continuance. of payment of maternity 
benefit in certain cases. 


“BA. Every woman entitled to the payment 
of maternity benefit under this Aot shall 
notwithstanding the application of the Em. 
ployees’ State Insurance, Act, 1948, to the 
factory or other establishment in which she is 
employed, continue to be go entitled until she 
becomes qualified to claim maternity benefit 
under section 60, of that Act.” 


THE CANTONMENTS (EXTEN- 
SION OF RENT CONTROL LAWS) 
AMENDMENT ACT, 1972 


[Act No. 22 of 1972]t 
[2nd June 1972] 


An Act to amend the Cantonments (Ex- 
tension of Rent Control Laws) -Act, 
1957. 

™ Be it enacted by Parliament in the Twenty- 


third Year of the Republic of India as 
follows :— 


1. Short title. 

This Act may be called the Cantonments 
(Extension of Rent Control ol Law) Amendment 
Act, 1972. 


2. Amendment of section 1. 

In the Osntonmonts (Extension of Rent 
Control Laws) Act, 1957 (hereinafter referred 
to as the principal Act), seotion 1 shall be re- 
numbered as aub-section (1) thereof, and after 








+ Received the assent of the President on 2.6--1972. 
Act published in Gaz. of India; 8-6-1972, Pt. II- 
8.1 Ext. P.177. 

For statement of Objects and Reasons, see Gar, of 
India, 18-12-1971 Pt. ILA, 2, Ext. Re 1089. 





82 [Act 22] The Cantonments (Exten. of Rent Control Laws) Amendment Act,1972 A. 1, BR. 


sub.section (1) as so renumbered the follow- 

ing sub-section shall be inserted namely :—~ 
(2) It shall be deemed to have come into 

force on the 26th day of January 1950.” 


3, Amendment of section 3. 
Section 3 of the principal Act shall be 
re-numbered as sub-section (1) thereof, and— 
(i) in gub.gection (1) ag so re-numbered 
“the words "on the date of the notification” 


shall be and shall be deemed always to have. 


been omitted ; 

iii) after sub-section (1), as so’ re-numbered 
the following sub-sections shall be and shall be 
deemed always to have been inserted, namely: 


‘(2) The extension of any enactment under 
sub-section (1) may be made from such earlier 
or future date as-the Central Government 
may think fit: 

Provided that no such exiendion shall be 
made from a date earlier than— 

{a) the commencement of such enactment or 

(b) the eatablishment of the cantonment, or 

(c) the commencement of this Act, 
whichever is later. 


(3) Where any enactment in force in any 
State relating to the control of rent and 
regulation of house accommodation is extended 
to a cantonment from a date earlier than {he 
date on which such extension is made (here. 
after referred to as the “earlier date”), auch 
enactment, s9 in force on such earlier date, 
shall apply to such cantonment, and, where 
any, such enactment has been amended at any 
time after the earlier date but before the 
commencement of the Oantonments (Extension 
of Rent Control Laws) Amendment Act, 1972, 
such enactment as amended shall apply to the 
cantonment on and from the ‘date on which 
the enactment by which such amendment was 
made came into force. 


(4) Where before the “extension to a canton. 
ment of any enactment relating to the control 
of rent and regulation of house accommoda. 


tion therein (hereafter referred to as the 


“Rent Control Act’), — 

(i) any deoree or order for the regulation 
of or for eviction from any house accommoda. 
tion in that cantonment, or 

(ii) any order in the proceedings for the 
execution of such decree or, order or 

(iii) any order relating to the control of 
rent or other incident of such house accom. 
modation, 

was made by, any Court, tribunal or bihet 
authority in accordance with any law for the 
control of rent and regulation of house accom. 
modation for the time being in force in the 
State in which such cantonment is situated 
such decree or order shall on and from the 





date on which the Bent Control Act is extend- 
ed to that cantonment be deemed to have 
been made under the corresponding provisions 
of the Rent Control Act, as extended to that 
cantonment as if the said Rest Control Act 
as go extended were in force in that canton. 
ment on the date on which such decree or 
order was made.’ 


4. Amendment of section 4. 


Section 4 of the principal Act shall be re- 
numbered as sub-section (1) thereof, and after 
sub.section (1), as ao re-numbered the follow- 
ing sub-sections shall be inserted namely :— 


(2) Any law relating to the control of rent 
and regulation of house accommodation in 
force in the cantonment of Mhow immediately. 
before the commencement therein of the 
Madhya Bharat Accommodation Control Act, 
1955, shall be, and shall be deemed always to 
have been, extended to that cantonment under 
section 3 of this Act with effect from the com- 
mencement of such law in that cantonment or 
from the commencement of this Act, which. 
ever is later : 


Provided that no such law shall continue: 
and shall be deemed to have continned, in 
force in the cantonment of Mhow on and from 
the commencement therein of the Madhya. 
Bharat Accommodation Oontrol Act, 1955. 


(3) Where, before the extension under sub. 
section (2) of any law to tha cantonment of 
Mhow,— 


(i) any decree or order for the regulation 
of, or for eviction from, any house accommo- 
dation in that cantonment, or 


(ii) any order in the proceedings for the. 
execution of such decree or order, or 


(iii) any order relating to the control of 
rent orother incident of such house accom- 
modation, 


was made by any court, tribunal or other 
authority in accordance with any law for the 
Gontrol or.rent and regulation of house ac- 
commodation for the time being in force in that 
cantonment, such decree or order shall, on 
and from the commencement of such law in 
that cantonment, be deemed to have been 
made under the corresponding provisions of 
the first-mentioned Act as if the said Act were 
in force in that cantonment on the date on 
which such decree or order was made.”. 


fe 
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THE SECUNDERABAD AND AURAN- 


GABAD CANTONMENTS HOUSE .. 


RENT CONTROL LAW (REPEAL) 
ACT, 1972 
[Act No. 23 of 19724 
[2nd June, 1972] 
An Act to provide for the repeal of the 
Secunderabad and Aurangabad Canton- 
ments House Rent Control Law 1949. 


Be it enacted by Parliament in the Twenty. 
third Year of the Woru of India as 
follows :— 


1. Short title. 


This Act may be called the Sosiivderabad: 


and Aurangabad Cantonmenta House Bent 
Oontrol Law (Repeal) Act, 1972. : 


2. Repeal of Secunderabad end Auranga- 
` bad Cantonments: House Rent Con- 


trol Law 1949, as in force in the, 


Secunderabad Cantonment. 

On and from the date on whioh the Andhra 
Pradesh Buildings (Lease, Rent and Eviction) 
Control Act, 1960 is extended by notification 
under section 3 of the Cantonments (Exten- 


sion of Rent Control Lawa) Act, 1957, to the - 


Secanderabad Cantonment, the Secunderabad 
and Aurangabad Cantonments- House -Rent 


Oontrol Law, 1949, as in force in that conton. 


ment shall stand repealed, 


3. Repeal of Secunderabad and Auranga- 
bad Cantonments House Rent Con- 
trol Law, 1949, as in force in the 
Aurangabad Cantonment. 

On and from the date on which the Hyders- 
bad Houses (Rent, Eviction and Lease) Oon- 
trol Act, 1954 is extended by notification 
under section 3 of the Oantonments (Exten. 
gion of Rent Control Laws) Act, 1957, to the 
Aurangabad Cantonment, the Secunderabad 
and Aurangabad Cantonments House Rent 
Control Law, 1949, as in force in that canton: 
ment shall stand repealed. 


4. Savings, 

(1) The repeal of the Secunderabad and 
Aurangabad Cantonments House Rent Con- 
trol Law; 1949, by section 2 or section 3, 
shall not affect-— 

‘(a) the previous operation of the said Law 
or anything duly done. or suffered there. 
under; or > 

(b) any right, privilege, obligation or liabi. 
lity acquired, accrued or incurred under the 
said Law; or 


+ Received the assent of the President on 2-6-1972" ` 


Act published in Gas. of India, 8-6-1972, Pt. IT 
8.1, Ext., p. 160. 

For Statement of Objects and Bensons, zee Gaz. of 
India; 31-12-1971, Pt. II-S. 2, Ext., p. 1181. - 
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(o) any penalty, forfeiture or punishment 
incurred in respect of any offence committed 
againet the said Law; or 

(a) any investigation, legal proceeding or 
remedy in respect of any such right, privilege, 
obligation, liability, penalty, forfeiture or 
punishment as- aforesaid, 
and any such investigation, legal proceeding 
or remedy may be instituted, continued or 
enforced and any such penalty,- forfeiture or 
punishment may be imposed as if the said Law 
had not been repealed, 

(2) Subject to the provisions contained in 
done orany action 
taken under the Law rppealed by section 2 or 
section 3, shall be deemed to have been done 


_ or taken under the cotreaponding provisions 


of the Act, extended by notification as provid. 
ed in that section to the cantonment of Begun- 
derabad or the cantonment of Aurangabad, as 
the case may be, and shall continue to be in 
force accordingly unless and until superseded 
by anything done or‘any action l tiken under 
the Aci s0 extended. 


ee pence 


THE PREVENTION OF FOOD ADUL: 
TERATION (EXTENSION TO 
KOHIMA AND. MOKOK- 

' CHUSG DISTRICTS) 

; ACT, 1972 
[Act No. 24 of 1972]* 


{6th June, 1972] 
An Act to extend the Prevention of Food 
Adulteration Act; 1954, to the Kohima 
‘and Mokokchung districts in the State 
of Nagaland. 

Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as fol. 
lows:— 

1. Short title. 

This Act may be called the Prevention of 
Food Adulteration (Extension to Kohima and 
Mokokchung Districts) Act, 1972. _ 


2. Extension of Act 37 of 1954 to Kohima 
- and Mokokchung districts in Nagas 

_ land. 

The Prevention of Food Adultəration Act, 
1954, shall, as from the commencement of 
this Act, extend to the Kohima and Mokok. 
chung districts in the State of Nagaland and 
shall come into force therein. on auch date as 


the Central Government may, by notification 
- in the Official Gazette, appoint. 





* Received the assent of the President on 6-6-1972. 
Act published in Gaz., of India; 6-6-1972, Pt. II- 
S. 1, Ext., P. 188. 
For Statement of Objests and Beasons, see Gaz, of 
India, 22-11-1971, Pt, II-S, 2, Ext., P. 729. 
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THE TAXATION LAWS (EXTEN- 
SION TO JAMMU AND 
KASHMIR) ACT, 1972 


[Act No. 25 of 197244 
{6th June, 1972] 


An Act to provide for the extension of 
certain taxation laws to the State of 
Jammu and Kashmir. 

Be it enacted by Parliament in the Twenty. 
third Year of the Republic of India as 
follows:— 


1. Short title and commencement. 


(1) This Act may be called the Taxation 
Laws (Extension to Jammu and Kashmir) Act, 
1972, 

(2) It shall come into force on the 1st day 
of July, 1972. 


2. Extension of certain: taxation laws to 
Jammu and Kasbmir and amend- 
ments thereto. 

(1) The provisions of Chapter VII of the 
Finance (No. 2) Act, 1971, and all rules made 
and notifications issued by the Central Gov- 
ernment, and all regulations made by the 
Oentral Board of Excise and Oustoms, there- 
under shall extend to, and come into force 
in, the State of Jammu and Kashmir. 

(2) The Tax on Postal Articles Aot, 1971, 
and the Inland Air Travel Tax Act, 1971, 
and all rules made and notifications issued 
by the Central Government thereunder shall 
extend to and come into force in, the State 
of Jammu and Kashmir. 


(3) With effect from the commencement of 
this Act, Ohapter VII of the Finance (No. 2) 
Act, 1971, the Tax on Postal Articles Act, 
1971, and the Inland Air Travel Tax Act, 
1971, shall be amended as specified in the 
Schedule. 


3. Construction of references to Code of 
Criminal Procedure, 1898, 

The reference to the Code of Oriminal Pro. 
cedure, 1898, in Chapter VII of the Finance 
(No. 2) Aot, 1971, and in section 8 of the 
Inland Air Travel Tax Act, 1971, shall, in 
relation to the State of Jammu and Kashmir, 
be construed as a reference to the correspond. 
ing law in force in that State, 

4. Power to remove difficulties. 

If, in or in relation to the State of Jammu 
and Kashmir, any difficulty arisestin giving effect 
to the provisions of Chapter VII of the Finance 
(No. 2) Act, 1971 or of the Tax :on Postal 
Articles Act, 1971, or of the Inland Air Travel 





} Received the assent of the President on 6-6-1972. 
Act published in Gas, of India; 6-6-1972; Pt, II- 
8.1, Ext, P. 184. 
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Tax Aot, 1971, now extended to the State of 
Jammu and Kashmir, the Central Government 
may, as occasion may require, by order noti- 
fied in the Official Gazette, make such provi- 
sions or give such directions, not inconsistent 
with the provisions of that Ohapter or Act, as 
appear to it to be necessary for the removal 
of the difficulty : 

Provided that no such order shall be made 
under this section after the expiration of two 
years from the commencement of this Act. 


THE SOHEDULE 
(See section 2) 
Tan Finanon (No. 2) Aor, 1971 
, (32 or 1971) 
OHAPTER VII 
FoRBIGN TRAVEL TAX 
Section 43. — (i) In gub.geotion (1), omit 
“except the State of Jammu and Kashmir”. 

(ii) After sub. section (2), ingert— 

“Provided that they shall come into force 
in the State of Jammu and Kashmir on the 
1st day of July, 19732.”. 

Section 44.—In clause (e),— 

(i) in sub clause (i), for “the territories to 
which this Chapter extends” substitute “India”; 
and 

(ii) in sub-clause (ii), for 
tories”, substitute India’. 


“the gaid terri- 





Tas Tax oN Posran ArtIoLEsS Aot, 1971 
(47 or 1971) 
Bection 1. — (i) In sub-section (2), omit 
“except the State of Jammu and Kashmir”. 

(ii) After sub-section (3). insert— 

“Provided that it shall come into force in 
the State of Jammu and Kashmir on the Ist 
day of July, 1072.”. 

Section 3.—In sub.seotion (1), omit “in the 
territories to which this Ack extends”. 





Tap INLAND Am Taaven Tax ‘Aor, 1971 
(48 of 1971) 


Bection 1. — (i) In sub-section (2), omit 
“except the State of Jammu and Kashmir”. 

(ii) After sub.section (3), insert — 

"Provided that it shall come into force in 
the State of Jammu and Kashmir on the 1st 
day of July, 1972.”. 

. Bection 2—For clause (a), substitute— 

‘(d) “inland journey”, in relation to a 
passenger, means his journey from any place 
in India to any other place in India but does 
not include a journey which is performed on 
a through international ticket and which pre. 
cedes, or fofms part of a series of j journeys 
preceding, or follows, or forms part of a serieg 





1972 
of journeys following, a journey to or from a 
place outside India on the same ticket.’. 

Section 4.—For section 4, substitute— 
Rounding off. l 

"4. The tax leviable under this Act shall, 
wherever necessary, be rounded off to the 
nearest rupee, fifty paise and over being count. 
ed as one rupee and les than fifty paise being 
disregarded.”. 

THE GENERAL INSURANCE (EMER- 
GENCY PROVISIONS) AMEND- 
MENT ACT, 1972 

_TAct No. 27 of 1972 ]* 
(9th June, 1972) 
An Act to amend the General Insurance 
(Emergency Provision) Act, 1971. 
Be it enacted by Parliament in the Twenty. 


third Year of the Pern. of igs as fol. 


lows :— 
1. Short title and commencement. ` 


(1) This Aot may.be called the General. 


Insurance (Emergency Provisions) Amend. 
ment Aot, 1972, 

(2) It shall be deemed to have come into 
force on the 13th day of May, 1971. : 
2. Insertion of new sections 4A and 4B 

in Act 17 of 1971. 

In the General Insarance (Hmergensy 

` Provisions) Act, 1971 (hereinafter referred to 


as the principal Aot), after section 4, the fol. 


lowing sections shall be inserted, namely :— 
Application of Act 1 of 1956, 

“4A, (1) Notwithstanding anything con- 
tained in the Companies Act, 1956, or in the 
memorandum or articles of association of any 
insurer or in any other instrument, no resolu- 
tion passed at any meeting of the Board of 
directors or of the members of an insurer 
shall be given effect to unless approved by 
the Central Government. 

(2) Subject to the. other provisions con. 
tained in this Act and subject to such excep- 
tions, restrictions and limitations, if any, as 
the Central Government may; by notification 
in the Official Gazette, specify in this behalf, 
the Companies Act, 1956 and the Insurance 
Act shall continue to apply to every inaurer 


in the seme manner as they applied to him. 


before the appointed day. 
(3) Every notification made by the Central 


Government under sub-section (2) shall be, 


laid, as soon ag may be after itis made, be- 


fore each House of Parliament while-it is in- 


session for a total period of thirty days which 


may be comprised in one. session or in two or — 





* Recieved the sasant of the Presideaf on 8-6-1872. 
Act published in Gaz. of India; 9-8-1972, Pt. H- 
8.1, Ext, p. 201. 
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expiry of the session immediately following 
the sersion or the successive sessions afore- 
said, both Houses agree in meking any modi- 
fication in the notification, or both Houses 
agree that the notification should not have 
been made, the notification shall thereafter 
have effect only in such modified form or be 
of no effect, as the case may be; so, however, 
that any such modification or annulment shall 
be without prejudice to the validity of any- 
thing previously done under that notification. 
Custodian or other person to be in charge 
of the management of the under- 
taking of the insurer. 


-4B, Bubject to such directions and instruc. 
tions as the Central Government may give 
under this Act, the Oustodian, or,-where no 
Custodian has been appointed in relation to 
the undertaking of any insurer, the person . 
in charge, under section 3, of the manage. 
ment of the undertaking of the insurer, shall 
slone be entitled to exercise all the powers of 
management in connection with, or incidental 
to, the carrying-on or otherwise of the general 
insurance business of the inaurer, whether 
such powers ere derived from the Companies 
Aot, 1956, or from the memorandum or arti. 
cles of association of the insurer or from any 
other source,” 


. 3. Amendment of section 6. 


In sub.section (2) of eection 6 of the princi. 
pal Act,— 
(a) in sub-clause (i) ofolause (A), for the 


worde ‘ ‘dividend during at least one”, the 
words ‘dividend for at least one” shall be 
eubstituted ; 


(b) in clause (B), for the worda "net pre. 
mium income of the undertaking of the insurer 
in India”, the words “net premium income 
of the undertaking of the insurer in go far ag 
it relates to business effected in India” shall 
be substituted. 

4, Saving. 

The provisions of the General Insurance 
(Emergency Provisions) Act, 1971, sa am- 
ended by this Act, shall have effect notwith- 
standing any judgment, decree or order of 
any Court or Tribunal. 

. THE APPROPRIATION (No. 3) 
ACT, 1972 
= (ACT No. 14 of 1972) 
An Act to authorise payment and appro- 
priation of certain sums from and out 
- of the Consolidated Fund of India for 
the services of a part of the financial 
year 1972-73. 
The Text of the Act is omitted. 
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FINANCE ACT, 1972 
(Act No. 16 of 1972) 


[Received the assent of the President on l 
May 28, 1972.] f 


An Act to give effect to the financial 
_proposals of the Central Government 
for the financial year 1972-73. 


' Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as fol 


lows :— - 
OHAPTER I 


' PRELIMINARY 
1. Short title and commencement. 


(1) This Act may be: called THE FINANCE 
AOT, 1972. 


(2) Save as olfierwiae provided in this Act, 


sections 2 to 60 shall be deemed to have 


come into force on the Ist day of April, 1972, ` 


OHAPTER 1 
Rates oF INOOME-TAX 


2. Income-tax. . 


(1) Subject to the provisions of sub- sec- 
tions (2) and (3), for the assessmerit year com- 
mencing on the lat day of April, 1972, income. 
tax shall be charged at the rates specified in 
Part I of the First Schedule and shall be in- 


` oreased, — 


(a) in tha cases to which Paragraphs A, B 
and D of that part apply, by a surcharge for 
purposes of the Union ; 

(b) in the cases to which Paragraph O of 
that Part applies, by a surcharge for purposes 
of the Union and a special surcharge for pur- 
poses of the Union; and . 


'(o) in the cases to which Prsgeniia E and - 


F of that Part apply by a surcharge, _ 
calculated in each cage in the manner pro- 
vided therein. 
(2) In making any assessment for the a8- 
sessment year commencing on the 1st day of 


April, 1972, where the total income of a com. 


pany, other than the Life Insurance Corpora- 
tion of India established under the Life In- 
surance Corporation Act, 1956 (31 of 1956), 


includes any profits end gains from life in- - 
surance business, the income-tax payable by 


it shall be the aggregate of the - income-tax 
calculated — 

(i) on the amount of the profits ibi gains 
from life insurance . business so` included, ‘at 
the rate applicable in the case of the. Life 
Insurance Corporation of Indis, in accordance 
with Paragraph E of Part I of the First Sohe- 
dule, to that part of its total income « which 


consists of profits and gains from life in. - 


surance business; and - 
(ii) on the. remaining Pert of ita total in. 
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come, at the rate applicable tothe company 
on its total income. : 

(3) In cases to whioh Obapter XIIL or sec- 
tion 184 of the Income.tax Act, 1981 (43 of 
1961) (hereinafter referred to ag the Income. 
tax Aot), applies, the tax chargeable shall be 
determined as provided in that Chapter or 
that section, and. with reference to the rates 
imposed by sub section (1) or the rates as 


` gpecified in that Chapter or saction, aa the 


cage may be. 

(4) In oases in which tax bes to be deducted 
under rections 193, 194, 194A, 194B and 195 
of the Income.-tax ‘Act at ihe rates in force, 
the deduction shall be made at the rates 


‘specified in Part II of the First Schedule. 


(5) In cases in which income-tax has to. be 
calculated under the first proviso to sub-se0. 
tion (5) of section 132 of the ‘Income.tax Act 


-or charged under sub-section (4) of section 


172 or sub-section (2) of section 174 or sec. 


tion 175-or sub-section (2) of section 176 of ~ 


the gaid Act or deducted under section 192 of 


~ the said Act from income chargeable ‘under 


the head “Salaries” or deducted under eub- 
section’ (9) of section 80E of the said Act from 
any payment referred to in the said sub.sec. 
tion (9) or in which the ‘advance tax” payable 
under Chapter XYVII.O of the said Act has to 
be computed, at the rate or ratesin force, 
such income.tax or, ss the case may be, “ad- 


"vance tax” shall be so calculated, charged, 


deducted or computed atthe rate or rates 
specified in Part IIT of the First Schedule : 

Provided that in reapect of any income 
chargeable to tax under section 164 of the — 
Income.tax Act at the rate of 65 per cent., 
“advance tax” shall be computed ‘st that rate. 

(6) For the purposes of this section and the 
First Schedale, — 

. (a) “company in which the publio ax are gube- 
tantially interested” means a company which 
is such a: company ssis referred to: in sec. 
tion 108 of the. Inoome-tax Act; 

(b) ''domestio company” means ‘an Indian 


,company, or any other company which, in 


respect of its income liable to income. tax 
under the Income.tax Act for ihe assessment 
yeat commencing on the Ist day of April, 
1972, has made the. prescribed arrangements 
for the declaration and payment within India 
of the dividends (including dividends on pre- 
ference shares) payable out of such income - 


` in'accordahce with’ the provisions of pec. 


tion 194 ‘of that Act ;' 

“(c) "industrial company” means a company 
which is mainly, engaged in the business of. | 
‘generation.or distribution of electricity or 
any other farm of power or in the construc- 
tion ofships or in the manufacture or pro. 
cessing of goods or in mining. 
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clause, a company shall be deemed to be mainly 
engaged in the business of generation or dis- 
tribution of electricity or any other form of 
power or in the construction of ships or in 
the manufacture or processing of goods or in 


mining, if the income attributable to any one. 


or more of the aforesaid activities included 
in itg total income of the.previous year (ag 
computed before making any deduction under 
. Ohapter VIA of. the Incomie-tax Act) is not 
lesa than 51 per cent. of auch total income ; 

(d) “tax free security’ means any security 
of the Central Government issued or declared 
to be income.tax free, or any’ security of a 
State Government issued income.tax free, 
the income.tax whereon is payable by the 
State Government; 

(a) all other words and expressions used in 
this section and the Firat Schedule but not 
defined in this sub-section and defined in the 
Income-tax Act shall have the meanings, res. 
pectively, assigned to them in that Act. 


OHAPTER III 
DIRBOT TAIBS—IĪNCOMITAX 
3. Amendment of section 2. i 

Tn seation 2 of the Income.tax Aot, — 

(a) in clause (14), for sub-clause (ii), the 
` following sub.clause shall be substituted with 
effect from the Ist day of April 1973, 
namely 

“(iy patron effects, that is to ssy, movable 
property (including wearing apparel and furni- 
ture, but:excluding jewellery) held for per. 
sonal use by the assessee or any member of 
hia family dependent on him. 

Explanation— For the purposes of this sub- 
clause, “jewellery” includes— 

(a) ornaments made of gold, silver, platinum 
or any other precious metal ‘or any alloy con- 
taining one or more of such precious metals, 
whether or not containing any precious or 
eemi-precious stone, and whether or not work. 
ed or sewn into any wearing apparel; 

(b) precious or semi-precious stones, whe. 
ther or not set in any furniture, utensil or 
other article or worked or sewn into any 
wearing apparel;’; 

(b) in clause (24),— 

(i) after sub-clause (ii), the following sub. 
clause shall be inserted with effect from the 
lst day of April, 1973. namely:— 

“(iia) voluntary contributions received by a 
trust created wholly or partly for charitable 
or religious purposes or by an institution 
established wholly or partly for such purposes, 
not being contributions- made wih a specific 
direction that they shall. form part of the cor. 
pus of the trust or institution. 


Finance Act, 1972 
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figures and letter “194A”, 
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' Eaplanation.—For the purposes of this sub. 
clause; “trust” includes any other legal obli- 
gation;” 

(ii) after sub-clause (viii), the’ following sub. 
clause shall be inserted, namely :— 

“(ix) any winnings from lotteries, cross. 
word puzzles, races including horse races, card 
games and other games of any sort or from 
gambling or betting of any form or nature 
whatscever;’; 

(o) in clause (37A), in’ sub-clause (ii), for the 
the figurea and 
letters ‘194A, 194B” shall be substituted. 


4, Amendment of section 10. 


In section 10 of the Income.tax Act,— 

(a) for clause (3), the following clause shall 
be substituted, namely :— 

“(3) any receipts which are of a casual and 
non-recurring nature, not being winnings from 
lotteries, to the extent such receipts do not 
exceed one thousand rupees in the aggregate : 

Provided that thie clause shall ‘not apply 


(i) capital gains chargeable under the provi- 


_ pions of section 45; or 


(ii) receipts arising from business or the 
exercise of a profession or occupation; or 

(iii) receipts by way of addition to the re. 
muneration of an employee;”; 

(b) in clause (10), with effect from the lst 
day of April, 1973,— 

(i) for the words", local authority ora 
corporation established by a Oentral, State or 
Provincial Aot,” the words “ora local autho. 
Tity” shall be substituted; 

(ii) for the portion beginning with the words 

“or any other gratuity” and ending with the 
words “whichever is legs;”, the following shall 
be substituted, namely:— 

“any other gratuity received by an em. 
ployee on his retirement or on his becoming 
incapacitated prior to such retirement or on 
termination of his employment, or any gratuity 
received by his widow, children or dependants 
on his death, to the extent it does not, in 
either case, exceed one-half month's salary for 
each year of completed service, calculated on 
the basis of the average salary for the three 
years immediately preceding the year in which 
the gratuity is paid, subject to a maximum of 
twenty-four thousand rupees or 15 months’ 
salary so calculated, whichever is less;”; 

(c) in clause (25), after sub-clause (ii), the 
following sub.clause shall be inserted with 
effect from the 1stday of April, 1973, namely;— 

(iv) any income received by the trustees on 
behalf of an approved gratuity fund;”’. 

5. Amendment of section 11. 


In section 11 of the Income-tax Act, in 
clause (c) of sub-section (1), for the words 
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"income from property held under trust”, the 
words "income derived from property held 
under trust” shall be substituted with effect 
from the 1st day of April, 1973. 


6. Substitution of new sections for sec- 
tion 12. 

For section 12 of the Income.tax Act, the 
following sections shall be substituted with 
effect from the lst day of April, 1873, 
namely :— 

"12. Income of trusis or institution from 
contributions. — Any voluntary contributions 
received by a trust oreated wholly for charit. 
. able or religious purposes or by an institution 
established wholly for such purposes (not being 
contributions made with a specific direction 
that they shall form part of the corpus of the 
trust or institution) shall for the purposes of 
section 11 be deemed to be income derived 
from property held under trust wholly for 
charitable or religious purposes and the provi- 
gions of that section and gection 13 shall apply 
accordingly. 

124. Conditions as to registration of trusts, 
etc. — The provisions of section 11 and gee. 
12 shall not apply in relation to the income 
of any trust or institution unless the' follow. 
ing conditions are fulfilled, namely : — 

(a) the person in receipt of the income has 
made an application for registration of the 
trust or institution in the prescribed form and 
in the prescribed manner to the Commissioner 
before the 1st day of July, 1973 or before the 
expiry of a period of one year from the date 
of the creation of the trust or the establieh. 
ment of the institution, whichever is later ; 

Provided that the Oommissioner may, in 
his discretion, almit an application for the 
registration of any trust or institution after 
the expiry of the period aforesaid; 

(b) where the total income of the trust or 
institution as computed under this Act without 
giving effect to the provisions of section 11 
and section 12 exceeds twenty-five thousand 
rupees in any previous year, the accounts of 
the trust or institution for that year have been 
audited by an accountant as defined in the 
Explanation below sub-section (2) of sec- 
tion 288 and the person in receipt of the 
income furnishes along with the return of 
income for the :relevant assessment year the 
report of such auditin the prescribed form 
duly signed and verified by such accountant 
and setting forth such particulars as may be 
prescribed.”. 

7. Amendment of section 13. 

In section 13 of the Income-tax Aot, with 
effect from the lst day of April, 1973, — 

(a) in sub-section (1),— 

(i) in the opening portion, for the words and 
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figures Nothing contained in section 11”, the 
words and figures "Nothing fcontained in sac. 
tion 11 or section 12” shall be substituted; 

(ii) the following Eiplanation shall be in- 
serted at the end, namely :— 

"Eeplanation. — For the: purposes of sub- 
clause (ii) of clanse (c), in determining whe- 
ther any part of the income or any property 
of any trust or institution is during the previ. 
ous year used or applied, directly or indirectly, 
for the benefit of any person referred to in 
sub-section (3), in so far as such use or sppli. 
cation relates to any period before the 1st day 
of July, 1972, no regard shall be had to the 
amendments made to this section by section 7 
[other than sub-clause (ii) of clause (a) thereof} 
of the Finance Act, 1972.”; 

(b) in sub-section (2), for clause (g), the fol. 
lowing clause shall be substituted, namely :— 

"(g) if any income or property of the trust 
or institution is diverted during the previous 
year in favour of any person referred to in. 
sub.section (3) : 

Provided that this clause shall not apply 
where the income, or the ,value of the pro- 
perly or, ag the case may be, the aggregate of 
the income and the value of the property, 
so diverted does not exceed one thousand 
rupees;”; 

(c) in sub-section (8),— 

(i) after clauas (0), the following clause 
shall he inserted, namely :— 

(co) any trustee of the trust or manager 
(by whatever name called) of the institution;”; 

(ii) in clause (d), for the words “or mem- 
ber”, the word “member, trustee or manager” 
shall be substituted; _ 

(iii) in clause (e), for the brackets and letter 
"(a)", the brackets and lettera ''({c), (oc)” shall 
be substituted; 

(d) in sub-section (4), for the word and 
figures “section 11”, the words and figures “gec- 
tion 11 or section 12” ehall be substituted; 

(e) for Explanation 1, the following Expla- 
nation shall be substituted, namely :— 

' Explanation I. — For the purposes of ged. 
tions-11, 12, 12A and this section, "teust” in- 
oludes any other legal obligation and for the 
purposes of this section “relative”, in relation 
to’an individual, means— 

(i) spouse of the individual; 

(ii) brother or sister of the individual; 

(iii) brother or sister of the sponge of the 
individual; 

(iv) any lineal ascendant or descendant of 
the individual; 

(v) any lineal ascendant or descendant of 
the spouse of the individual; 

(vi) spousg of a person referred to in sub- 
clause (ii), sub-clause (iii). sub-clause (iv) or 
sub-clause (v); 
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(vii) any lineal descendant of a brother or 
sister of either the individual or of the spouse 
of the individual.’. 


8. Amendment of section 45. 


In section 45 of the Income-tax Act, for the 
words, figures and letter “sections 53, 54 and 
54B”, the words, figures and letters ‘sections 
53, 54, 54B and 540” shall be subatituted 
with effect from the 1st day of April, 1973. 


9, Insertion of new section 54C. 


In the Inoome-tax Act, after section 54B, 
the following section shall be inserted with 
effect from the 1st day of April, 1973, 
namely :— 


“540. Capital gain on transfer of jewellery 
held for personal use not to be charged in 
certain cases. — Where the capital gain arises 
from the transfer of a capital asset, being 
jewellery held for personal use by the assessee 
or any member of his family dependent on 
him, and the assessee has, within a period of 
six months after guch transfer, acquired any 
other jewellery for personal use by the 
assesses or any member of his family depen. 
dent on him, the capital gain shall be dealt 
with in accordance with the following provi- 
sions of this section, that is to say,— 

(i) if the cost of the jewellery so acquired 
is not less than the full value of the consi- 
deration received or accruing in respect of 
the transferred jewellery, the whole of such 
capital gain shall not be charged under sec. 
tion 45; or 

(ii) if the cost of the jewellery so acquired 
is lesa than the full value of the consideration 
received or accruing in respeot of the trans- 
ferred jewellery, so much of the capital gain 
as bears to the whole of the capital gain the 
same proportion as the cost of the jewellery 
BO uired bears to the full value of the 
consideration received or accruing in respect 
of the transferred jewellery shall not be 
charged under section 45. 

Explanation. — For the purposes of this 
section, ‘jewellery” shall have the same 
meaning as is assigned to it in the Explanation 
to aub- clause (ii) of clause (14) of section (2).”. 


10. Amendment of section 56, 

In section 56 of the Income.tax Act, in sub. 
section (2), after clause (ia), the following 
Clause thall be inserted, namely : 

“(ib) income referred to in sub-clause (ix) 
of clauge (24) of section 2;”. 


11. Insertion of new section 74A. 
In the Income.tax Act, after section 74, the 
following section shall be inserted, namely :— 


“74d. Losses from certain specified sources 
falling under the head “Income from other 
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sources”. — (1) Where the net result of the 
computation made for any assessment year in 
respect of any source falling under the head 
“Income from other sources’ and being s- 
source specified in sub-section (2), is s loss. 
auch loss shall not be set off except against 
income, if any, from the same source. 


(2) The sources referred to in sub.gection (1), 
sre— 

(a) lotteries; 

(b) orossword puzzles; 

(c) races including horse rages; 

(d) card games; 

(e) other games of any sort; 

(f) gambling or betting of any form or 
nature whatsoever not falling under any of the: 
foregoing clauses.”. 


12. Amendment of section 75. 

In section 75 of the Income.tax Act, in 
sub.gection (1) for the figures and word "73 
and 74”, the figures, word and letter “73, 74 
and 74A” shall be substituted. 


13. Amendment of section 77. 


In section 77 of the: Income-tax Aot, in 
clause (a) of sub-section (2), for the words, 
brackets and figures "or sub-section (1) of 
section 73”, the words, brackets, figures and. 
letter, “sub-section (1) of section 73 or seo- 
tion 74A” shall be substituted. 


14. Amendment of section 804A. 


In section 80A ofthe Income.tax Act, in 
sub-section (3), for the word, figures and. 
letter "section 80T,”, the words, figures and 
letters ‘‘seation 80T or cection SOTT,’’ shall be. 
substituted. 


15. Amendment of section 80B. 


In section 80B of the Income.tax Act. 
clause (7) shall be omitted with effect from 
the Ist day of-April, 1973. 


16. Amendment of section 80C, 

In section 800 of the Income.tax Act, with. 
effect from the 1st day of April, 1973,— 

(a) in sub-section (2),— 

(i) in clause (a), in sub.clauses (iii) and (iv),. 
the word “or” shall be inserted at the end 
and after sub-clause (iv) as so amended, the 
following sub-clause shall be inserted- 
namely:— 

"(v) as a contribution for participation in 
the Unitlinked Insurance Plan, 1971 (here. 
after in this section referred to as the Unit- 
linked Insurance Plan) made under gection 19> 
(1) (ce) of the Unit Trust of India Act, 1963 
(52 of 1963);”; 

(ii) in sub-clause (i) of clause (g), in item (3), 
the word “or” shall be inserted at the end. 
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after item (3) as so amended, the following 
‘item shall be inserted, namely :— 

“(4) as a contribution for participation by 
-any one member of such ascociation or body 
in the Unit.linked Insurance Plan;”: 

(b) after sub.section (4), the following sub. 
‘pection shall be inserted, namely:— 


(5) If the assesses participating in the 


Unit-linked Insurance Plan, or in the case of 
‘an assesses being an association of persons or 
a body of individuals referred to in clause (g) 
of sub.section (2), the member thereof parti- 
‘cipating in the Plan, terminates his partici- 
pation in the Plan (by notise to that effect or 
where he ceases to participate by reason of 
failure to pay any contribution, by not reviv- 
ing his participation) before contributions in 
respect of such participation have been paid 
for five yeara, then— 

(a) no deduction ehall be allowed to the 
a3æessee under this section in respect of the 
contribution, if any, paid in the previous year 
in which the participation is so terminated; 
and 

(b) the deduction allowed in respect of the 
contributions paid in the previous years pre- 
‘ceding the previous year referred to in 
clause (a) shall be deemed to be the income of 
the agsessee of that previous year and shall 
be chargeable to tax accordingly. 


Explanation. — For the purposes of this 
sub-section, the deduction allowed under this 
section in respect of the contribution paid in 
‘any previous year shall be the amount by 
which the deduction allowed under this section 
for that year exceeds the deduction which 
would. have been allowed for that year if no 
such contribution had been paid during that 
year”. 

17. Amendment of section 80G. 

In section 80G of the Income.tax Act, in 
Explanation 2, below sub-section (5), with 
effect from the 1st day of April, 1973,— 

(a) in clause (i), for the word and figures 
“section 11”, the words, figures and letter ‘geo. 
tion 11, section 12 or section 12A” shall be 
‘aubstitnied;  . 

(b) in clause (ii), for the word and figures 
“section 11”, the words and figures ‘section 11 
‘or section 12” thall be substituted. 


18. Omission of section 80-I, 

Section 80-I of the Income-tax Act shall be 
omitted with effect from the 1st day of April, 
41973. 


19. Amendment of section 80J. 

In section 80J of the Income.tax Act, with 
‘effect from the Jst day of April, 1973,— 

(a) in pub.section (1), for the brackets, 
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words, figures and letters "(reduced by the 
aggregate of the deductions, if any, admissible 
to the assessee under section 80H and sec- 
tion 80.1)”, the brackets, words, figures and 
letter ‘(reduced by the deduction, if any, 
admissible to the assesses under section 80H)” 
shall be substituted; 

(b) in sub-sestion (3) the word, figures and 
letter “, section 80.1” shall be omitted. 


20. Amendment of section 80L. 


In section 80L of the Income-tax Act, in 
sub.section (1), with effect from the 1st day 
of April, 1973,— 

(a) in clause (vii), the word “or” at the 
end shall be omitted; 

(b) in clause (viii), for the words ‘member 
of the gooiety”, the words ‘member of the 
society; or” shall be substituted; 

(0) after clause (viii), the following clause 
shall be inserted, namely:— 

“(ix) dividends from any co-operative 
society,”. 


21. Omission of section 80Q. 


Section 80Q of the Income.tax Act shall be 
ea with effect from the 1st “day of April, 
1973, 


*22. Insertion of new section 80TT. 


After section 80T of the Income.tax Act, 
and before the heading “D. — Other deduc- 
isons”, the following section shall be inserted, 
namely:— 

“SOTT. Deduction tn respect of winnings 
from lottery. — Where the gross total income 
of an assessee, not being a company, includes 
any income by way of winnings from any 
lottery (such income being hereafter in thig 
section referred to as winnings), there shall 
be allowed, in computing the total income of 
the aseessee, a deduction from the winnings 
of an amount equal to,— 

(a) in a case where the gross total income 
does not exceed ten thousand rupees or where 
the winnings do not exceed five thousand 
rupees, the whole of such winnings; 

(b) in any other case, five thousand rupees 
as increased by a sum equal to fifty per cent. 
of the amount by which the winnings exceed 
five thougand rupees.”. 


23. Substitution of new section for sec- 


tion 90. 
For section 90 of the Income.tax Act, the 
following section shall be substituted, 
namely:— 


“90. Agreement with foreign countries.—-The 
Oentral Government may enter into an agree. 
pee a pe ene ee 


*This section appeared ag seo. 80V after seo. 80U 
in the Finance Bl. The mistake in the order of the 
sections was rectified in the Act and sec. 80V in the 
Bill is now sec, SOTT in the Aot. 
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outside India— - 
{a) for the granting of relief in respect. of 
income-on which have been paid both income- 


tax under this Act and income.tax in- “that 2 


country, or ” 


(b) for the avoidance ot double rahon of 


income under this Act and under the corres. 
ponding law in force in that country, or 


(o) for exchange of information for thë 
prevention of-svasion or avoidance ‘of income. 
tax chargeable under this Act or under the 
corresponding law in force in that country, 
or investigation of cases of such evasion.or ` 
a&voidanoe, or 
-~ (a) for recovery of inoomne-tax under this Act 

and under the corresponding ‘law in force in 
that country, 
and may, by notification in the Official Gazette, 
make such provisions as may be neceseary for 

implementing the agreement.”. 


24. Amendment of section 125. 

- In section 125 of the Income. tax Act, in 
the proviso to sub-section (1), after the figures 
“928,", the figures and deltee “228A,” shall 
. ‘de inserted. 


ae 


25. Amendment of sections 132-A, 201, 


213 to 217, 220, 243 and 244 and 
Second Schedule, 


In section 132.A, section 201, sections 213 to 
217, section 220, section 243 and section 244 
of the Income. tax Aot and in :rule 60 of the 
Second Schedule to that Act, for the words 

“nine par cent.”, wherever they occur, ‘the 
worda ‘‘twelve per cent.” shall be substituted. 


26.. Amendment of section 139. ’ 

In section 139 of the Income-tax Act,— 

(a) in clanse (a) of sub- section (1), for the 
worda "aix months’ ', the words “four: months” 
shall be substituted; 

(b) for the proviso to sub-section (2), the 
following proviso ka be substituted, 
namely 

“Provided that, on an application made in 
the prescribed manner, the Income-tax Officer 
may, in his discretion, extend the date for 
furnishing the return, and, notwithstanding 
that the date is so extended, interest shall be 
chargeable in ‘scoordance with the provisions 
of sub-section (8).”; 

(o) for sub.seotion (4-A), the following’ sub. 
“section shall be substituted with effect from 
the let day of April, 1973, namely : = 


“(4-A) Evary person in receipt of income 


derived from property held under trust or ~ 


other legal obligation wholly for charitable or 
religious purposes or in part, only for such 


purposes, or:of income -being voluntary con. - 


tributions referred to in sub-clause (iia) of 
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Clause (24) of geotion 2, shall. if the total 
income in respect of which he is assessable as 
a representative assesses (the total income for 
this -purpose being computed under this Act 
without giving effect to the provisions of 
sections 11 and 12) exceeds the maximum 
amount which is not chargeable to income.tax, 
furnish a return of snch income of the pre. 


- vious year in the prescribed form and verified 


in the prescribed manner and setting forth 

such other particulars as may be prescribed 
, and-all the provisions of this Act shall, so 
‘far as may be, apply as if it were a return 
required to befurnished under sub.section (1)."5 

` (d) in sub-section (8) (a).— 

_ (i)' for the portion beginning with the words: 
brackets and figure "Where the return under 
sub-section (1)” and ending with the words 
‘waive the interest- payable by any person 
under this sub.section.”’, the following shall be 
substituted, namely :— 


“Where the return under sub-section (1) or 
sub. section (2) or sub-section (4) for an assess. 
ment year is furnished after the specified date, 
or is not furnished, then [whether or not the 


` Income.tax Officer has extended the date for 


‘furnishing the return under sub-section (1) or 
sub-section (2)], the sasessee shall be liable to 
pay-simple interest at 12 per cent. per annum, 
reckoned from the day immediately following 
“the specified date to the date of the furnishing 
of the return or, where no return bas been 
furnished, the date of completion of the 
agsesament under section 144, on the amount 
of the tax payable on the total income as 
determined on regular aszessment, aa reduced 
‘by the advance tax, if any, paid, and any tsx 
_ deducted at source: . 

Provided that the Income-tax Officer may, 
in such cases and under such circumstances as 
may be prescribed, reduce or waive the interest 
payable by any assessee under this sub.gection. 


Explanation 1.—For the purposes of this 
sub-section, “specified date”, in relation to a 
return for an assessment year, means,—~ 

(a) in the case of every assessee whose total 
income, or the total-income of any person in 
respect of which he is assessable under this 
Act, includes any income from business or 
profession, the date of the expiry of four 
- months from the end of the previoug year or 
where there is more than one previous year, 
-from the end of the previous year which 


. expired last before the commencement of the 


assessment year, or the 80th day of June of 
the assessment year, whichever is later; 
(b) in the case of every other sssessee, the 
30th day of June of the assessment year.’;- 
(ii) the -existing Explanation shall be re. 
numbered as Explanation 2. 
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27. Amendment of section 164. 


In seotion 164 of the Income.tax Act, with 
effect from the Ist day of April, 1973,— 

(a) in sub-section (2), for the words and 
figures “tax shall be charged on so much of 
the relevant income as is nob exempt under 
section 11”, the words, brackets, figures and 
letter “or which is of the nature referred to 
in sub-clause (iia) of clause (24) of section 2, 
tax shall be charged on so much of the relevant 
income as is not exempt under section 11 or 
Beotion 12” shall be substituted; 


` (b) in sub-section (3), for the words “In a 
case where the relevant income is derived 
from property held under trust in part only 
for charitable or religions purposes”, the 
words, brackets, figures and letter ‘In a case 
where the relevant income is derived from 
property held under trust in part only for 
Charitable or religious purposes or is of the 
nature referred to in sub-clause (iia) of 
clause (24) of section 2” shall be substituted. 


28, Insertion of new sections 194-B and 
194.C. 


After section 194.A of the Income-tax Act, 
the following sections shall be inserted, 
namely :— 


“194.B. Winnings from lottery or crossword 
puezzle.—The person responsible for paying to 
any person any income by way of winnings 
from any lottery or crossword puzzle in an 
amount exceeding one thousand rupees shall, 
at the time of payment thereof, deduct in. 
come-tax thereon at the rates in force’: 


Provided that no deduction shall be made 
under this section from any payment made 
before the 1st day of June, 1972. 


194.C. Payments to coniractors and sub. 
contractors. — (1) Any person responsible for 
paying any sum to any resident (hereafter in 
this section referred to as the contractor) for 
Carrying out any work (including supply of 
labour for carrying out any work) in pursuance 
of a contract between the contractor and— 

(a) the Central Government or any State 
Government; or 

(b) any local authority; or 

(c) any corporation established by or under 
Central, State or Provincial Act; or 

(a) any company, 

shall, at the time of credit of such sum to 


the account of the contractor or at the time of: 
payment thereof in cash or by issue of s 


cheque or draft or by any other mode, which. 
ever is earlier, deduct an amount equal to 
2 per cent., of such sum as income-tax on 
income comprised therein. 

(2) Any person (being a contractor and not 
being an individual or a Hindu undivided 
family) responsible for paying any sum to any 
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resident (hereafter in this seotion referred to 
as the sub-contractor) in pursuance of & con. 
tract with the sub-contractor for carrying out, 
or for the supply of labour for carrying out, the 
whole or any part of the work undertaken by 
the contractor or for supplying whether wholly 


-or partly any labour which the contractor haa 


undertaken to supply shall, at the time of 
credit of such sum to the account of the sub. 
contractor or at the time of- payment thereof 
in cash or by issue of a cheque or dratt or by 


_ any other mode, whichever is earlier, deduct 


an amount equal to one per cent. of such sum 
as income.tax on income comprised therein. 

(3) No deduction shall be made under sub- 
gection (1) or sub-section (2) from— 

_ (i) any sum credited or paid in pursuance 
of any contract the consideration for which 
does not exceed five thousand rupees; or . 

(ii) any sum credited or paid before the lat 
day of June, 1972, 

(4) Where the Income-tax Officer is satisfied 
that the total income of the contractor or the 
sub-contractor justifies the deduction of in. 
come.tax at any lower rate or no deduction of 
income-tax, as the case may be, the Income-tax 
Officer shall, on an application made by the 
contractor or the sub-contractor in this behalf, 
give to him such certificate as may be appro, 
priate, 

(5) Where any such certificate is given, the 
person responsible for paying the sum referred 
to in sub-section (1) or sub-section (2) shall, 
until such certificate is cancelled by the In- 
come.tax Officer, deduct income.tax at the 
yates specified in such certificate or deduct no 
tax, as the case may be.” 

29. AMendment of section 197. 

In section 197 of the Income-tax Act, in 
clause (a) of sub-section (1), for the figures, 
lotter and word 194A and 195”, the figures, 
letters and word ‘194A, 194B and 195” shali 
be substituted. 


30. Amendment of sections 198, 199, 200, 
202 and 203. 

In section 198, section 199, section 200, 
section 202 and section 203 of the Income.tax 
Act, for the words figures and letter “sec. 
tion 194A and”, the worde, figures and letters 
“geotion 194A, section 194B, section 1940 
and” shall be substituted. 


31. Amendment of section 204, _ 

In section 204 of the Income-tax Act, after 
the word, figures and letter "section 194A”, 
the words, figures and lettera “section 194B, 
section 1940”; shall be inserted. 

32. Amendment of section 205. 

In section 206 of the Income.tax Act, for 

the words, figures and letter “section 194A 
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and”, the words, figures and letters ‘‘ses- 
tion 194A, section 194B, section 1940 and” 
ehall be substituted. 
33. Amendment of section 207. i 

In seotion 207 of the Income-tax Act, in 
sub-section (1), for the words ‘in the case of 
income other than income chargeable under 
the head “Capital gains’.’, the following shall 
be substituted, namely :— 

‘in the case of income other than— 

(a) income chargeable under the head 
“Ospital gaine” ; and 

(b) income referred to in sub-clause (ix) of 
Glause (24) of section 2.’, 


34. Amendment of section 208. 

In section 208 of the Income.tax Act, in 
Slause (a) of sub-section (1), for the words 
"exclusive of capital gainea”, the words, brac- 
kets and figures “exclusive of capital gains 


and income referred to. in sub-clause (ix) of- 


Glause (24) of section 2”, shall be substituted. 
35. Amendment of section 209, 

In section 209 of the Income-tax Aot, in 
alauso (a),— 

(a) in sub-clause (ii), for the words “the 
amount of capital gains”, the words, brackets 
and figures ‘the amount of capital gains and 
income referred to in sub-clause (ix) of clause 
(24) of section 2” shall be substituted ; 

(b) in sub-clause (iii), for the words, figures 
and letter “section 194A and”, the words, 
figures and letters ‘section 194A, section 1940 
and” shall be substituted. 

36. Amendment of section 211. 

In section 211 of the Income-tax Act, in 
the Explanation below sub-section (1), for the 
words “by the capital gains”, the words, 
brackets and figures 'by the amount of capital 
gains and income referred to in sub-clause (ix) 
of clause (24) of section 2° shall be substituted. 
37. Amendment of section 212. 

In section 212 of the Income.tax Act, in 
sub-section (1), for the brackets and words 
“(exalusive of capital gains, if any)”, the 
brackets, words and figures’ [exclusive of 
capital gains and income referred to in sub- 
clause (ix) of clause (24) of ssetion 2, if any}”’ 
shall be substituted. 

38. Amendment of section 215. 

In section 215 of the Income.tax Act, in 
gub.section (5), for the words, figures and 
Jotter ‘section 194A”, the words, figures and 
letters ‘section 194A, section 1940” shall be 
substituted. 


39. Insertion of new section 228A. 


After geation 228 of the Income-tax Act, the 
following section shall be inserted, namely:— 


"928A, Recovery of tax in pursuance of 
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agreements with foreign countries. —(1) Where 
an agreement ia entered into by the Central 
Government with the Government of any 
country outside India for recovery of income- 
tax under this Act and the corresponding law 
in force in that country and the Government 
of that country or any authority under that 
Government which is specified in this behalf 
in such agreement sends to the Board a certi- 
ficate for the recovery of any tax due under 
such corresponding law from a person having 
any property in India, the Board may forward 
such certificate to any Tax Recovery Officer 
within whose jurisdiction such property is 
situated and thereupon such Tax Recovery 
Officer shall— 


(a) proceed to recover the amount specified 
in the certificate in the manner in which he 
would proceed to recover the amount specified 
în a certificate received from an Income.tax 
Officer ; and 


(b) remit any sum go recovered by him to 
the Board after deducting hia expenses in- 
connection with the recovery proceedings. 

(2) Notwithstanding the issue of a certificate 
under section 222 to the Tax Recovery Officer, 
where an assesses isin default or is deemed 
to be in default in making a payment of tax, 
the Income-tax Officer may, if the assessee 
has property in a country outside India (being 
a country with which the Central Government 
has entered into an agreement for the recovery 
of income-tax under this Act and the corres- 
ponding law in force in that country), forward 
to the Board a certificate specifying the 
amount of arrears due from the asgessee and 
the Board may take such action thereon aa it 
may deem appropriate having regard to the 
terms of the agreement with such country.”’. 


40. Amendment of section 252. 

In section 252 of the Income.tax Act, after 
sub-section (3), the following sub-seations shall 
be inserted, namely :— 

(4) The Central Government may appoint 
one or more members of the Appellate Tribu. 
nal tobe the vice-president or, as the case 
may be, vice-presidents thereof. 


(5) A vice-president shall exercise such of 
the powers and perform such of the functions 
of the president as may be delegated to him 
by the president by a general or special order 
in writing.” 

41. Amendment of section 295. 

In section 295 of the Income.tax Act, in 
sub-section (2), after clause (m), the following 
clause shall be inserted, namely :— 

“(mm) the circumstances in which, the con- 
ditions subject to which and the manner in 
which, the Appellate Assistant Oommissioner 
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may permit an appellant to produce evidence 
which he did not produce or which he was 
not allowed to produce before the Incdme.-tax 
Officer;”’. 


42. Amendment of Fourth Schedule. 


In the Fourth Schedule to the Income-tax 
Act, in Part ©, for the brackets, words and 
figures “(see sections 2 (5), 17 (1) (iii), 36 (2) 
{v)]”, the brackets, words and figures "[see 
sections 2 (5), 10 (25) (iv), 17 (1) Gin. 36 (1) 
(v)]” shall be substituted with effect from the 
1st day of April, 1973. 


43, Omission of Sixth Schedule. 


The Sixth Schedule to the Income-tax Aot 
shall be omitted with effect from the 1st day 
of April, 1973. 

WERALTEH-TAX 
44. Amendment of section 2. 

-In section % of the Wealth-tax Act, 1957 
(27 of 1957) (hereinafter referred to as the 
Wealth.tax Act), — 

(a) after clanse (b), the following clause 
shall be, and shall be deemed always to have 
been, inserted, namely :— 

(ha) "co-operative society” means a co-ope- 
rative society registered under the Oo-opera-. 
tive Societies Aob, 1912 (2 of 1912), or under 
any other law for the time being in force in 
any State for the ‘registration of co-operative 
societies;’; 

(b) existing clause (ha) shall be deemed to 
have been re-lettered as clause (hb) with effect 
from the 1st day of April, 1965. 


45. Amendment of section 5. 

In section 5 of the Wealth-tax Act,— 

(a) in sub-section (1),— 

(i) after clause (xviia), the following clauses 
shall be, and shall be deemed always to have 
been, inserted, namely :— 

“(xviib) any property held by the trustees 
on behalf of any provident fund to which the 
Provident Funds Aot, 1925 (19 of 1925), 
applies or which is & recognised provident 
fund within the meaning of clause (38) of seo- 
tion 2 of the Income.tax Aot; 

(xviio) any property held by the trustees on 
behalf of any gratuity fund which is an ap- 
proved gratuity fund within the meaning of 
clause (5) of gestion 2 of the Income-tax Act; 

(xviid) any propery held by the trustees on 
behalf of any superannuation fund which is 
an approved superannuation fund within the 
meaning of clause (6) of section 2 of the In- 
come-tax Act;”; 

(ii) after clause (xxx), the following clauses 
shall be inserted with effect from the Ist day 
of April, 1873, namely :— 

-"(xxxi) the value as determined in the 
prescribed manner, of assets (not being any 
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land or building or any rights in any land or 
building or any asset referred to in any 
other clause of this sub-section) forming part 
of an industrial undertaking belonging to the 
48888188. 


Explanation. — For the purposes of this. 
clause and clause (xxxii), the term “industrial 
undertaking’ means an undertaking engaged in. 
the business of generation or distribution of 
electricity or any other form of power or in 
the construction of ships or in the manu- 
facture or processing of goods or in mining; 


(xxxii) the value, as determined in the pres- 
cribed manner, of the interest of the agseseee in 
the asseta (not being any land or building or 
any rights in any land or bnilding’ or any 
asset referred to in any other clause of this. 
sub-section) forming part of an industriel 
undertaking belonging to a firm or an agsocine 
tion of persons of which the assessee isa part- 
ner or, a3 the cage may be, a member.” 

(b) in sub-section (1A), for the brackets, 
figures and word (xxviii) and (xxix)”, the 
brackets, figures and word “(xxviii). (xxix), 
(xxxi) and (xxxii)” shall be substituted with- 
effect from the 1st day of April, 1973; 

(c) in sub-section (3), after the proviso, the 
following Hxplanatton shall be inserted with. 
effect from the Ist day of. April, 1973, 
namely :— 

“ Haplanation.—For the purposes of clause (a) 
or clause (b) of this sub-section, in computing. 
the period of six months in relation to any 
asset (not being any share or security held as 
stock-in-trade for the purposes of the business: 
of the agssessee) in a case where such asset 
(hereafter in this Hzplanation referred to og 
the relevant asset) was acquired by the assesses 
by conversion of, or in exchange for, or with 
the proceeds of, or with the money constitut. 
ing, any other asset exempt from wealth.tax. 
under sub-section (1) or sub-section (2), there: 
shall be included, if the assessee acquired the 
relevant aset within thirty days afier he 
ceased to hold such other asset, so much of the- 
period for which the agsessee held such other 
asset ag falls within the period of twelve 
months ending with the relevant valuation 
date.’ f 


46. Insertion of new section 21A. 

After section 21 of the Wealth.tax Act, the 
following section shall be inserted with effect 
from the 1st day of April, 1973, namely :— 


“214. Assessment tn cases of diversion of 
property, or of income from property, held 
under trust for publio charitable or religious: 
purposes. —Notwithstanding anything contain. 
ed in clause (feof sub-section (1) of section 6, 
where any property is held under trust tor 
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any public purpose of a charitable or religious 
nature in India, and 

(i) any part of such property or any income 
of such trust [whether derived from such pro. 
perty or from voluntary contributions referred 
to in sub-clause (iis) of claues (24) of section 2 
of the Income-tax Act] is used or applied, or 


(ii) any part of the income of the truts 
[whether derived from such property or from 
voluntary contributions referred to in sub- 
clause (iis) of clause (24) of section 2 of the 
Income-tax Act], being a trust created on or 
after the 1st day of April, 1962, enures, 

directly or indirectly, for the benofit of any 
person referred to in sub-section (3) of sec- 
tion 13 of the Income.tax Acs, wealth-tax shall 
be Ieviable upon and recoverable from the 
trustee or manager (by whatever name called) 


in the like manner and to the same extent as- 


if the property were held by an individual 
who is a citizen of India and resident in India 
for the purposes of this Act and— 


(a) at the rates specified in Part I of the 
Schedule in the cage of an individual; or 


(b) at the rate of one and one-half per 
cent., 


whichever course is more beneficial to the 
revenue ; 

Provided tbat in the cage of & trust created 
before the Ist day of April, 1962, the provi- 
sions of clause (i) shall not apply to any use 
or application, whether directly or indirectly, 
of any part of such property or any income of 
such trust for the benefit of any person re- 
ferred to in sub-section (3) of section 13 of 
the Income.tax Act, if such use or application 
is by way of compliance with a mandatory 
term of the trust : 


Provided further thatin a case where the 
aggregate of the funds of the trust invested in 
a concern in which any person referred to in 
pub.gection (3) of section 13 of the Income-tax 
Act has a substantial interest as provided in 
Explanation 8 to that section does not exceed 
5 per cent, of the capital of that concern, the 
exemption under clause (i) of sub.section (1) 
of section 5 shall not be denied in relation to 
any property other than such investment, by 
reason only that thefunds of the trust have 
been invested in a concern in which any 
person referred to in the aforesaid sub-sec. 
tion (3) hag such substantial interest, 


Explanation. — For the purposes of this 
section ,— 

(a) any part of the property or income of & 
trust ehall be deemed to have been used or 
applied for the benefit of any person referred 
to in sub-section (3) of section 13 of the 
Tncome-tax Act in every case fn which it can 
be so deemed to have been used or applied 
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within the meaning of clause {o) of sub. 
section (1) of that section at any time during 
the period of twelve months ending with the- 
relevant valuation date, 
(b) “trust” includes any other legal obliga- 
tion.’. 
47. Amendment of sections 31 and 34A. 
In cections 31 and 34A of the Wealth-tax 
Act, for the words “nine per cent.”, the words. 
“twelve per cent.” shall be substituted. 


48. Amendment of section 32. 


In section 32 of the Wealth. tax Act, for the. 
words and figures ‘‘seotions 221 to 227”, the. 
words, figures and letter “sections 221 to 227, 
228A" shall be substituted. 


49. Amendment of section 444, 


In section 44A of the Wealth.tax Act, for 
the portion beginning with the words “the 
Central Government may” and ending with 
the words “for implementing the agreement”, 
the following shall be substituted, namely :— 


“The Central Government may enter into 
an agreement with the Government of any 
reciprocating country— 

(a) for the avoidance or relief of double 
taxation with respect to wealth tax payable 
under this Act and under the corresponding 
law in force in the reciprocating country, or 

(b) for exchange of information for the 
prevention of evasion or avoidance of wealth. 
tax chargesble under this Act or under the 
corresponding law in force in that country or 
investigation of cages of such evasion or avoid. 
ance, Or 

(c) for recovery of tax under this Act and 
under the corresponding law in force in that 
country, 

and may, by notification in the Official 
Gazette, make such provision as may be 
necessary for implementing the sgreement.”. 
50. Amendment of section 45. 

In section 45 of the Wealth.tax Act,— 

(a) for the words “The provisions of this 
Act shall not apply to—”, the words "No tax 
shall be levied under this Act in respect of 
the net wealth of —”’ shall be substituted; 

(b) after clause (f), the following clause 
shall be, and shall be deemed always to have 
been, inserted, namely :— 

“(g) any co-operative society.”. 

51. Amendment of section 46. 

In section 46 of the Wealth.fax Act, in 
sub-section (2), after clavee (0), the following 
clause shall be inserted, namely :— 

"(co) the circumstances in which, the condi. 
tions subject to which and the manner in 
which, the Appellate Assistant Commissioner 
may permit an appellant to produce evidence 
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which he did not produce or which he was not 
allowed to produce before the Wealth.iax 
*Officer;’’. 

Girt. Tax 


52. Amendment of sections 32 and 33A. 


In sections 32 and 33A of the Gift-tax Act, 
1858 (18 of 1958) (hereinafter referred to as 
the Gift.tex Act), for the words “nine per 
-oent.”, the words “twelve per cent.” shall be 
substituted. 


53. Amendment of section 33. 


In section 33 of the Gift-tax Act, for the 
‘words and figures “sections 221 to 227”, the 
. words, figures and letter ‘gections 221 to 227, 
228A” shall be substituted. 
_ $4. Amendment of section 44. 

In section 44 of the Gifttax Act, for the 
portion beginning with the words ‘The Central 
Government may” and ending with the words 
“for implementing the agreement.”, the fol. 
lowing shall be substituted, namely :— 


“The Oentral Government may enter into 
an agreement with the Government of any 
reciprocating country-— 

a) for the avoidance or relief of double 
taxation with respect to gift-tax payable under 
this Act and under the corresponding law in 
force in the reciprocating country, or 

(b) for exchange of information for the 
prevention of evasion or avoidance of gift.tax 
‘chargeable under this Act or under the corres- 
sponding law in force in that country or in. 
vestigation of cases of such evasion or avoid. 
vance, or 

(o) for recovery of tax under this Act and 
runder the corresponding law in force in that 
country, 

and may, by notification in the Offcial 
‘Gazette, make such provision as may be 
unecessary for implementing the agreement.”’. 


755. Amendment of section 45. 


In section 45 of the Gitt-tax Act, with effect 
‘from the lst day of April, 1973— 

(a) in clause (e), for the word and figures 
‘seation 11”, the words and figures “section 11 
sor section 12” shall be substituted ; 

(b) in Explanation 3,— 

(i) in clause (i), for the word and figures 
“gection 11”, the words, figures and letter 
“geotion 11 or gection 12 or section 12A” shall 
be substituted ; 

(ii) in clause (ii) for the word and figures 
‘"saction 11” the words and figures ‘section 11 
or section 12” shall be substituted. 

56. Amendment of section 46. 

In section 46 of the Gifttax Act, in sub- 
section (2),. after olause (e), the following 
<Glause shall be inserted, namely :— 

"(oc) the circumstances in which, the condi- 
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tions subject to which and the manner in 
which, the Appellate Assistant Commissioner 
may permit an appellant to produce evidence 
which he did not produce or which he was not 


allowed to produce before the Gift.tax 
Officer:’’, 
Sunrax 
57. Substitution of new section for sec- 
tion 24A, 


For section 24A of the Companies (Profits) 
Surtax Act, 1964 (7 of 1964) [hereinafter 
referred to as the Companies (Profits) Surtax 
Act], the following section shall be substituted, 
namely :— 

“244A, Agreement with foreign countrias.— 
The Oentral Government may enter into an 
agreement with the Government of any 
country outside India— 

(a) for the granting of relief in respect of 
chargeable profita on which have been paid 
both surtax under this Act and tax of a similar 


_ character or income-tax on such profits in that 


country, or 

(b) for the avoidance of double taxation of 
chargeable profits Eunder this Act and under 
any law relating to the taxation of income or 
profits in force in that country, or 

(o) for exchange of information for the 
prevention of evasion or avoidance of surtax 
chargeable under this Act or the tex charge. 
able under the corresponding law in force in 
that country or -investigation of cases of such 
evasion or avoidance, or 

(d) for recovery of tax under this Act and 
under any law relating to the taxation of 
income or profits in force in that country, 

and may, by notification in the Oficial 
Gazette, make auch provision as may be neges- 
sary for implementing the agreement,”. 


58. Amendment of section 25. 


In section 25 of the Companies (Profits) 
Surtax Act, in sub-section (2), after clause (0), 
the following clauge shall be inserted, namely: 

(co) the circumstences in which, the condi. 
tions subject to which and the manner in 
which, the Appellate Assistant Commissioner 
may permit an appellant to produce evidence 
which he did not produce or which he was not 
allowed to produce before the Income.tax 
Officer ;”. 

MISOELLANEOUS 


59. Certain casual and non-recurring 
receipts not to be included in the 
total income for the assessment year 
1972-73. 

Notwithstanding the amendmenta made by 
this Act to the Income.tax Act, in computing, 
in the case of any person, the total income of 
a previous yéar relevant to the assessment 
year commencing on the Ist day of April, 
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1972, any income falling within clause (3) of 
section 10 of the Income-tax Act as it stood 
immediately before the 1st day of April, 1972, 
shall not be included, 


60. Applicability of revised rate of inte- 
rest. 

For the removal of doubts, it is hereby 
declared that where interest is payable under— 

(a) section 139 of the Income-tax Act or 
any other provision of that Act referred to in 
section 25 of this Act; or 

(b) section 31 or section 34A of the Wealth. 
tax Act; or 

(o) section 32 or section 33A of the Gift.tax 
Act; or 

(a) section 18 of the Oompanies (Profits) 
Surtax Act, 


in respect of any period commencing on or. 


before the 31st day of March, 1972, and 
ending after that date, such interest shall, in 
respect of so much of such period as falls after 
that date, be calculated at the rate of wele 
per cent. per annum. 


. OHAPTER IV 
INDIRROT TAXES l 
61. Amendment of Act 32 of 1934. 


The Indian Tariff Act, 1934 (heréinafter 


referred to as the Tariff Act), shall .be amended 
in the manner specified in the Poong Sohe- 
dule. 

62. Regulatory duties of customs. 

(1) With a view to regulating or bringing 
greater economy in imports, there shall be 
levied and collected, with effect from such 
date, and at such rate, as may be specified in 
this behalf by the Central Government by 
notification in the Official Gazette, on all or 
any of the goods mentioned in the First Sche- 
dule to the Tariff Act, or in that Schedule as 
amended from time to time, a regulatory duty 
of customs which shall not exceed 15 per cent. 
of the value of the goods as determined in 
accordance with the provisions of section 14 
of the Customs Act, 1962 (52 of 19632) : 

Provided that different dates and different 
rates may be specified by the Central Govern. 
ment for different kinds of goods. 

(2) Sub-seation (1) shall cease to have effect 
after the 15th day of May, 1973, oxcept as 
respects things done or omitted to be done 
before such cesser; and section 6 of the Gene. 
ral Olanses Act, 1897 (10 of 1897), shall apply 
upon such cesser as if the said sub-section had 
then been repealed by a Central Act, 

(3) The regulatory duty of customs leviable 
under this section in respect .of any goods 
referred to in aub.section (1).shabl_be in addi- 
tion to any other duty of customs chargeable 
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on such goods. under: the Oustoms. Act, 1962 
(52 of 1962), 


(4) The provisions of the Customs Act, 1962 
(53 of 1962). and the rules and regulations 
made thereunder, including those relating to 


_ refunds and exemptions from duties, shall, aa 


far a8 may be, apply in relation to the levy 
and collection of the regulatory duty of 
customs Ieviable ander this section in respect 
of any goods as they apply in relation to the 
levy and collection of the duties of customs on 
such goods under that Act or those rules and 
regulations. 


(5) Every notification issued under’ sub. 
section (1) shall as soon as may be after it is 
issued, be placed before each House of Parlia- 
ment. 


(6) All regulatory duties of customs levied 
under gub.section (1) of section 4 of the 
Finance Act, 1971 (14 of 1971), and in force 
immediately before the 18th day of March, 
1972, shall, subject to any notification issued 
under section 25 of the Customs Act, 1962 
(52 of 1962), read with sub-section (4) of the 
said section 4, continue to have effect until 
the date on which the other provisions of this 
section come into force, and accordingly in 
sub-section (2) of the said section 4, for- the 
reference to the 15th day of May, 1972, a 
reference to the date on which the other pro- 
visions of this section come into force shall ba 
deemed to be substituted. 


63. Amendment of Act 1 of 1949. 


In the Indian Tariff (Amendment) Act, 
1949, in sections 4 and 5, for the figures 
“1972”, the figures “1973” shall be sub. 
stituted. . 


64- Amendment of Act 1 of 1944. 

In the Central Excises and Salt Aot, 1944 
(hereinafter referred to as the:Central Hixcises 
Act),— 

(a) after section 35, the following section 
shall be inserted, namely :— 


“354A. Revision by Board. — The Central 
Board of Excise and Oustoms constituted 
under the Oentral Boards of Revenue Act, 
1963 (64-of 1963), may, of its own motion or 
otherwise, call for and examine the record of 
any proceeding in which any decision or order 
has been passed under this Act or the rules 
made thereunder (not being a decision or 
order passed on appeal under section 35) 
for the purpose of satisfying itself as to the 
correctness, legality or propriety of auch deci- 


_sion or order and may pass such order thereon 


as it thinks fit: 
Provided that no doisin or order shall be 
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varied so ag to prejudicially affect any person 
uniess such person is given a reasonable 
opportunityfof making & representation and, 
if he so desires. of being heard in his defence: 

Provided further that no proceedings shall 
be commenced under this section in respect of 
any decision or order (whether such decision 
or order has been passed before or after the 
coming into force of this section) after the 
expiration of a period of one yaar from the 
date of such decision or order.”’; 

(b) section 36 shall be renumbered as sub- 
section (1) thereof, and after sub.section (1) 
as go re-numbered, the following sub-section 
ghall be inserted, namely :— 

(2) The Central Government may, of its 
own motion or otherwise, call for and examine 
the record of any proceeding in which any 
decision or order has been passed under gec- 
tion 35 or section 35A of this Act for the 
purpose of satisfying itself as to the correct- 
ness, legality or propriety of such decision or 
order and may pass such order thereon as it 
thinks fit: 

Provided that no decision or order shall be 
varied go as to prejudicially affect any person 
unless such person is given a reasonable 
opportunity of making a representation and, 


if he so desires, of being heard in his defence ; 


Provided farther that no proceedings shall 
be commenced under this sub.gection in reg. 
pect of any decision or order (whether such 
decision or order has been passed before or 
after the coming into force of this sub-section) 
after the expiration ofa period of one year 
from the date of such decision or order”; 

(e) the Firat Schedule shall be amended in 
the manner specified in the Third Schedule. 
65. Regulatory duties of excise. 

(1) With a view to regulating or bringing 
greater economy in consumption, there shall 
be levied and collected, with effect from such 
date, and at such rate, a3 may be specified in 
this behalf by the Central Government by 
notification in the Official Gazette, on all or 
any of the goods mentioned in the Firat Behe- 
dule to the Central Excices Act, a regulatory 
duty of excise which shall not exceed 15 per 
cent. of the value of the gooda as determined 
in accordance with the provisions of section 4 
of the Central Hixcises Act : 

Provided that differant dates and different 
rates may be specified by the Central Govern. 
ment for different kinds of goods. 

(2) Bub-sestion (1) shall: cease to have 
effect after the 15th day of May, 1973, except 
as respects things dons or omitted to be done 
before such cesser; and section 6 of the Gene. 
ral Clauses Act, 1897 (10 of 1897), shall 
apply upon such ceser as if the said sub- 
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fection hed then been repealed by a Central 
Act. 


(3) The duties of excise referred to in sub- 
section (1) in respect of the goods specified 
therein shall be in addition to the duties of 
excise chargeable on such goods under the 
Central Excises Act or any other law for the 
time being in force and auch regulatory duties 
shall be levied for the purposes of the Union 
and the proceeds thereof shall not be distri. 
buted among the States. 


(4) The provisions of the Oentral Excises 
Act and the rules made thereunder, including 
those relating to refunds and exemptions from 
duties, shall, as far as may be, apply in rela. 
tion to the levy and collection of the regula. 
tory duties of excise leviable under this 
section in respect of any goods aa they apply 
in relation to the levy and collection of the 
duties of excise on such goods under thas Act 
or those rules. 


(5) Every notification issued under sub. 
section (1) shall, ag soon as may be after it 
is issued, be placed before each House of 
Parliament. 


(6) All regulatory duties of excise levied 
under sub-section (1) of section 7 of the 
Finance Act, 1971 (14 of 1971), and in force 
immediately before the 18th day of March, 
1972, shall, subject to any notification under 
rule 8 of the Central Hxcises Rules, 1944 read ` 
with sub-section (4) of the said section, con. 
tinue to have effect until the date on which 
the other provisions of this section come into 
force, and accordingly in sub-section (2) of the 
said section 7, for the reference to the 15th - 
day of May, 1972, a reference to the date on 
which the other provisions of this section 
come into force shall be deemed to be sub 
stituted. : 


66. Amendment of Act 58 of 1957. i 

The Additional Duties of Excise (Goods of 
Special Importance) Act, 1957 (hereinafter 
referred to as the Additional Duties of Excise 
Act), shall be amended in the manner specified 
in the Fourth Schedule. 


67. Amendment of Act 27 of 1958. 

The Mineral Producta (Additional Duties 
of Exciee and Customs) Act, 1958 (hereinafter 
referred to as the Mineral Products Act), shall 
be amended in the manner specified in the 
Fifth Schedule. 


68. Discontinuance of salt duty. 

For the year beginning on the Ist day of 
April, 1872, no duty under the Central Excises 
Act or the Tariff Act shall be levied in respect 
a salt manufactured in, or imported into, 

ndia, : 


1972 


CHAPTER V 
DALHI SALES TAX 


69. Amendment of Bengal Act VI of 1941 
‘as in force in Delhi. 


In the Bengal Finance (Sales Tax) Act, 
1941, as in forca in the Union territory of 
Delhi, — 

(a) in section 5, in sub-section (2), in sub- 
clause (ii) of clause (a), for the words ‘for use 
by him ss raw materials in the manufacture 
of goods for sale; end,” the following shall be 
substituted, namely :— 

"For.use by him ag raw materials in the 
manufacture in the Union territory of Delhi 
` (hereafter in this sub-clause referred to -as 
Delhi), of goods (other than goods declared 
tax-free under section 6),— 

(A) for sale inside Delhi; or 


(B) for sale in the course of inter-State 
trade or commerce, being a sale occasioning, 
or effected by transfer of documents of title 
to such goods during the movement of such 
goods from Delhi; or 

(O) for sale in the course of export outside 
India being e sale occasioning the movement 
of puch goods from Delhi, or a sale effected 
by transfer of documenta of title to such goods 
effected during the movement of such goods 
from Delhi, to a place otitside India and atter 
the goods have crossed customs frontiers of 
India; and”; 

(b) after section 12, the following soetions 
shail be inserted, namely :— 


“T9A, Liability in case of transfer of busi. 


ness. — Where a dealer, liable to pay tax under’ 


this Act, transfers his business in whole or in 
part, by eale, gift, lease, leave or licence, hire 
or in any other manner whatsoever, the dealer 
and the person to whom the business is so 
transferred shall jointly and severally be 
liable to pay the tax (including penalty) due 
from the dealer up to the time of such trens- 
fer, whether such tax (including penalty) has 
been saséssed before such transfer, but hag 
remained unpaid or is assessed thereafter : 

Provided that the liability of the transferes 
shall be limited to the value of the assets he 
obtained by such transfer. 

12B. Inability in case of company in liqui. 
dation.—(1) Every person— 

(a) who is a liquidator of any company 
which is being wound up whether under the 
orders of a Court or otherwise; or 

(b) who has been appointed the receiver of 
any assets of a company, 

(hereinafter referred to as the liquidator) 
shall, within thirty days after he „has become 
such liquidator, give notice of his appointment 
as puch to the Commissioner. 
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(2) The Commissioner shall after making 
such enquiries or calling for aueh information 
as he may deem fit, notify to the liqnidator 
within three months from the date on which 
he receives notice of appointment of the 
liquidator the amount which in the opinion of 
the Oommissioner, would be sufficient to pro- 
vide for any tax (including any penalty) which 
is then or is likely thereafter to become, pay- 
able by the company under this Act. 


(3) The liquidator shall -not part with any 
of the assets of the company or the properties 
in his hand until he has been notified by the 
Commissioner under sub.gection (2), and on 
being so notified the liquidator shall set aside 
an amount equal to the amount notified and 
until he so sets aside such amount he sball 
not part with any of the assets of the company 
or the properties in his hand : 

Provided that nothing:contained in this sub- 
section shall debar the liquidator'from parting 
with {such assets or properties in compliance 
with any order of a Court or for the purpose 
of the payment of the tax and penalty, if any 
payable by the company under this Act or 
for making any payment to secured creditors 
whose debts are entitled under law to priority 
of payment over debts due to Government on 
the date of liquidation or for meeting such 
costs and expenses of the winding up of the 
company ad are in the opinion of the Commis. 
sioner reasonable. 


(4) If the liquidator fails to i give notics in 
accordance with sub-section (1) or fails to set 
aside the amount as required by sub-section (3) 
or parts with any assets of the company or the 
properties in his hand in contravention of the 
provisions of that sub-section, he shall be per. 
gonally liable for the payment of the tax and 
penalty if any which the company would be 
liable to pay under this Act: 

Provided that if the amount of fany tax 
(including any penalty) payable by the com. 
pany is notified under sub-section (2), the 
personal liability of the liquidator under this 
sub-section shall be to the extent of such 
amount, 

(5) Where there are more liquidators than 
one, the obligations and liabilities attached to 
the liquidator under this section shall be | 
attached to all the liquidators jointly and 
severally. 

(6) When any private company is wound 
up and any tax (including any penalty) asses- 
sed under this Act on the company for any 
period before or in the course of or after its 
liquidation, cannot be recovered then every 
person who was & director of the private com. 
pany at any time during the period for which 
the tax is due shall be jointly and severally 
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liable for the payment of such tax (including 
penalty) unless he proves to the satisfaction 
of the Commissioner that non.recovery cannot 
be attributed to any gross negligence, misfeas- 
ance or breach of duty on his part in relation 
to the affairs of the company. 


(7) The provisions of this section shall have 
effect notwithstanding anything to the con- 
trary contained zin any other law for the time 
being in force. : 

(8) For the purposes of this section the 
6xpressions. company” and "private company” 
shall have the meanings respectively assigned 
to them under clauses (i) and (iii) of sub.seo. 
tion (1) of section 3 of the Oompanies Act 
1956 (1 of 1956), 


120. Inability of partners of firm to pay 
tax, — Notwithstanding any contract to the 
contrary ‘where any firm is liable to pay any 
tax (including any penalty) under this Act the 
firm and each of the partners of the firm shall 
be jointly and severally liable for such 
payment : 

Provided that where any such partner re. 
tires from the firm he shall intimate the date 
of his retirement to the Commissioner by'a 
notice in that behalf in writing and he shall 
be liable to pay tax (including penalty) re- 
maining unpaid at the time of his retirement 
and any tax (including any penalty) due up 
to the date of his retirement though unassessed 
on that date : S 


Provided further that if no such intimation 
- is given within fifteen days from the date of 
retirement the liability of the partner under 
the first provieo shall continue until the date 
on which such intimation is reogived by the 
Commissioner. 


12D. Liability of guardians, trustees, eto.— 
Where the business in respect of which tax is 
payable under this Act is carried on by or is 
4n charge of any guardian, trustee or ‘agent of 
a minor or other incapacitated person on his 
behalf and for the benefit of such minor or 
other incapacitated person the tax shall be 
levied. upon and recoverable from such guar- 
dian, trustee or agent, as the case may be, in 
like manner and to the game extent as it 
would be assessed upon and recoverable from 
.any such minor or other incapacitated person 
if he were:of full age and of sound mind and 
if he were conducting the business himself ; 
and all the provisions of this Act shall, so far 
eg may be apply accordingly. 
12E., Tnabiltiy of Court of Wards ete.— 
Where the estate or any portion of the estate 
of a desler owning a business in respect of 
which tax is payable under thie Act is under 
the control of the Court of Wards, the Admin. 
istrator-General, the Official Trustee or any 
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Receiver or Manager (including any person 
whatever be his designation who in fact 
manages the business) appointed by or under 
any order of a Court the tax shall be levied 
upon and be recoverable from such Court of 
Warde, Administrator-General, Official Trustee, 
Receiver or Manager in like manner and to 
the same extent as it would be assessable upon 
and be recoverable from the dealer if he were 
conducting the business himself and all the 
provisions of this ‘Act shall so far as may be 
apply accordingly. 


12F. Inability in other cases.—(1) Where a 
dealer iaa firm or an association of persons 
ora Hindu undivided family and such firm 
association or family has discontinued busi- 
nesa— 

(a) the tax payable under this Act by such 
firm, association or family up to the date of 
such discontinuance may be assessed as if no 
such discontinuance had taken place; and 


(b) every person who was at the time of 
such discontinuance a partner of such firm or 
a member of such association or family shall 
notwithstanding such discontinuance be liable 
jointly and severally for the payment of tax 
assessed and penalty imposed and payable by 
such firm association or family whether such 
tax (including penalty) has been assessed prior 
to or after such discontinuance and subject as 
aforesaid the provisions of this Act shall so far 
as may be apply as if every such person or 
partner or member were himself a dealer, 

Provided that where the partner of a firm 
liable to pay such tax (including penalty) dies 
the provisiona of sub.geation (4) shall go far 
as may be apply. Sek 


(2) Where a change has oféurred in the 
constitution of a firm or association the part. 
ners oz members of the firm or association ag 
it existed before and as it exists after ita 
re.constitution shall without prejudice to the 
provisions of section 120 jointly and severally 
be liable to pay any tax (including any penalty) 
due from such firm or sæociation for any 
period before its reconstitution. 

(3) The provisions iof sub-section (1) shall 
so far as may be apply where the dealer being 
a firm or association of persons is dissolved or 
where the dealer, bemg a Hindu undivided 
family has effected partition with respect to 
the business carried on by it and accordingly 
references in that sub-section to discontinuance 
shall be treated as reference to. @issolution or 
as the case may be to partition. ; 

(4) Where a dealer liable to pay tax under 
this Act dies, then— . i 

_ (a) if the business carried on by the dealer 
is continued after his.death by his legal repre- 
sentative or any other person such legal repre- 
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sentative or other person shall be liable to 
pay the tax (including penalty) due from the 
dealer under this Act whether such tax (in- 
cluding penalty) has been assessed before his 
death but has remained unpaid or is assessed 
after hia death; 

(b) if the business carried on by the dealer 
is discontinued after his death, his legal re- 
predentative shall be liable to pay out of the 
estate of the deceased, to the extent the estate 


is capable of meeting the charge, the tax (in-. 


cluding penalty) due from the dealer under 
this Act whether such tax (including penalty) 
has been assegsed before his death but has 
remained unpaid or is assessed after his death, 
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and the provisions of this Act shall, ao far 
as may be, apply to such legal representative 
or other person as if he were the dealer him. 
self. ` 

Explanation. For the purposes of this sub. 
section “legal representative’ hag the mean. 
ing assigned to it in clause (11) of section 2 
of the Oode of Civil Procedure, 1908 (6 of 
1908) ; 

(e) in section 17, for the words, ‘the iene 
feree shall for all the purposes of this Act”, 
the words, figares and letter “then, eave as 
otherwise provided in section 12A, the trans- 
feree shall for all the purposes of this Act” 
shall be substituted. 


THE FIRST SOHEDULE 
[Sea section 2] 
Parr I 
INCOME.TAX AND SURCHARGES ON INCOME-TAX 
“ PARAGBAPH A 


In the case of every individual or Hindu undivided family or unregistered firm or other 

- ageocistion of persons or body of individuals, whether incorporated or not, or every artificial 

juridical person referred to in sub-clanse (vii) of clause (31) of section 2 of the Income.tax Act, 
not being a case to which any other Paragraph of this Part applies, — 


Rates of tncome-iax 


(1) where the total income does not 
exceed Ra. 5000 
; (2) where the total income exceeds 
Rs, 5,000 but does not excsed Ra. 10,000 

(3) where the total income exceeds 
Rs. 10,000 but does not exceed Ra. 15,000 

(4) where the total income exceeds 
Ba. 15.000 but does not exceed Re. 20,000 


(5) where the total income exceeds 
Es. 20,000 but does not exceed Re, 25,000 


(6) where the total income exceeds 
Bs. 25,000 but does not exceed Ba. 30,000 


_ (1) where the total income exceeds 
Ra. 30,000, but does not exceed Rg. 40,000 


(8) where the total income exceeds 
Bs, 40,000 but does not exceed Rs, 60,000 


(9) where the total income exceeds 
Rg. 60,000, but doss not exceed Rs. 80,000 


(10) where the total income exceeds 
Ba. 80,000, but does not exceed Ra. 1,00,000 


(11) where. the total income exceeds 
Es. 1,00,000, but does not pacaid Ra, 2,00,000 


(12) where the total income exceeds 
Es. 2,00,000 


Nil; 


10 per cent. of the amount by whioh the 
total income exceeds Ra, 5,000; 

Bs. 500 plus 17 per cent. of the amount by 
which the total income exceeds Ra. 10,000; 

Re. 1,360 plus 23 per cent. of the amount 
by which the total income exceeds 
Bsa. 15,000; 

Rs. 2,500 plus 30 per cent. of the amount 
by which the tolal income exceeds 
Bs. 20,000; 

Ra. 4,000 plus 40 per cent, of the amount 
by which the total income exceeds 
Bs. 25,000; 

_ Bs. 6,000 plus 50 per cent. of the amount 
by which the total income exceeds 
Ra. 30,000; 

Bs. 11,000 plus 60 per cent. of the amount 
by which the total income exceeds 
Bs. 40,000; 

_ Re. 23,000 plus 70 per cent. of the amount 
by which the total income exceeds 
Ba. 60,000; 

Bs. 37,000 plus 75 per cent. of the amount 
by which the total income exceeds 
Bs. 80,000; 

Rs. 62,000 plus 80 per cent. of the amount 

` by which the total income exceeds 
Rs. 1,00,000; 

Bs. 1,32,000 plus 85 per cent. of the amount 
by which the total income exceeds 
Rs. 2,00,000 : 
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Provided that for the purposes of this Para- 
graph, in the cage of a Hindu undivided family 
which at any time during the previous year 
satisfies either of the following two conditions, 
namely :— 


(a) that it has at least two members entitled 
to olsim partition who are not less than 
eighteen years of age, or 


(b) that it has at least two members entitled 
to claim partition who are not lineally des. 
cended one from the other and who are not 
lineally descended from any other living 
member of the family,— 


(i) no income.tax-shall be payable on a total 
income not exceeding Ra. 7,000; 


(ii) where the total income exceeds Re. 7,000 
but does not exceed Res. 7,660, the income.tax 
payable thereon shall not exceed forty per 
cent. of the amount by which the total income 
exceeds Rs. 7,000. 


( contd. on col. 2.) 
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Surcharge on income.tax 


The amount of income-tax computed in ac. 
cordance with the preceding provisions of this 
Paragraph shall be increased by a surcharge 
for purposes of the Union calculated at the 
following rates, namely :— 


(a) in a case where the total 10 per cent; 
income does not exceed 
Rs. 15,000 

(b) in any other case 15 per cont.: 


Provided that the amount of surcharge pay- 
able shall, in no case, exceed the aggregate of 
the following sums, namely:— 

(i) an amount calculated at the rate of 
10 per cent. on the amount of income-tax on 
an income of Bs. 15,000, if such income had 
been the total income (the income of Rs. 15,000 
for this purpose being computed as if such 
income included income from various sources 
in the same proportion as the total income of 
the person concerned); and 

(ii) 40 per cont. of the amount by which the ` 
total income exceeds Rs. 15,000. . 


Paraarapn B 
In the case of every co-operative society, — 


Rates of income-taz 


(1) where the total income does not 
exceed Ra. 10,000 

(2) where the total income exceeds 
Ra. 10,000 but does not exceed Rs. 20,000 


15 per cent. of thə total income; 


Re. 1,500 plus 25 per cent. of the amount by 
which the total income exceeds Ra. 10,000: 


(3) where the total income exceeda Rs, 4,000 plus 40 per cent. of the amount by 
Rs. 20,000 which the total income exceeds Rs. 20,000, 
Surcharge on snoome.tax 


The amount of income-tax computed at the rate hereinbefore specified shall be increased 
by a surcharge for purposes of the Union calculated at the rate of fifteen per cent. of such 


income.tax. 
\ 


In the cage of every registered firm,— 


PARAGRAPH C 


Rates of tnoome.iaz 


(1) where the total income does not 
exceed Ra. 10,000 

(2) where the total income exceeds 
Es. 10,000 but does not exceed Ra. 25,000 

(3) where the total income exceeds 
Es. 25,000 but does not exceed Rs, 50,000 

(4) where the total income exceeds 
Rs. 50,000 but does not exceed Re. 1,600,000 

(5) where the total income exceeds 
Bs. 1,00,000 


Nil; 


4 per cent. of the amount by which the total 
income exceeds Rs, 10,000; 

Rs. 600 plus 6 per cent. of the amount by 
which the total income exceeds Ra. 25,000; 
Ra. 2,100 plus 12 per cent. of the amount by 

which the total income exceeds Rs- 60,000; 
Bs. 8,100 plus 20 per cent. of the amount by 
which thé total income exceeds Ra. 1,00,000, 


Surcharges on tacome.tax 


The amount of income.tax computed at the 
rate hereinbefore specified shall be increased 
by the aggregate of surchages for purposes of 
the Union calculated as specified hereunder: — 

(a) in the case of a registered firm whose 
total income inaludes income derived from a 
profession carried on by it and the income so 
included is not legs than fifty-one per cent. of 


such total income, a surcharge calculated at 
the rate of ten per cent. of the amount of 
income.tax computed at the rate hereinbefore 
specified; 

(b) in the case of any other registered firm, 
a surchsge calculated af the rate of twenty 
per cent. of the amount of income.tax com. 
puted at the rate hereinbefore specified; and 


1972 


(0) a special surcharge calculated at the rate 
of fifteen per cent. on the aggregate of the 
of the following amounts, namely:— 

(i) the amount of income.tax computed. at 
the rate hereinbefore specified; and 

(ii) the amount of the surcharge calculated 

( contd. on col: 2.) 
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in accordance with clause (a), or, as the case 
may be, clause (b) of this sub-paragraph. 


Explanation. — For the purposes of this 
Paragraph, “registered firm” inoludes an 
unregistered firm assessed as a registered firm 
under clause (b) of section 183 of the Income. 
tax Act 


PARAGRAPH D 


In the case of every local authority, — 


Bate of tncome-tar 


On the whole of the total income 


a 


50 per cent. 


Surcharge on income.taxr 


The amount of income.tax computed at the rate hereinbefore specified shall be increased 
by a surcharge for purposes of the Union calculated at the rate of fifteen per cent. of such 


income- ie. 


PARAGRAPH È 
In the case of the Life Insurance Corporation of India established under the Lite 


Insurance Corporation Act, 1956 (31 of 1956), — 


Rates of inoome-tax 


(i) on that part of its total income which 
consista of profits and geins from life insur. 
ance business 

(ii) on the balance, if any, of the total 
income 


52.5 per cent.; 


the rate of income-tax applicable, in accor. 

' dance with Paragraph F of this Part, to 
the total income of a domestic company 
which ig a company in which the publio 
are substantially interested. 


. ` Buroharge | on income.tax 
The amount of income-tax computed at the rate hereinbefore specified shall be increased 
by a surcharge calculated at the rate of two and a half per cent. of such income.tax. ` 


PARAGRAPH F 


` In the case of a company, other than the Life Insurance Corporation of India 
established under the Life Insurance Corporation Act, 1956 (31 of 1956),— 


Rates of income.tax 


I. In the case of a domestic company — 


(1) where the company is a company in 
which the public are substantially interested,— 
’ (i) in a case where the total income does 
mot exceed Rs. 50,000 

(ii).in a case where the total income 
exceeds Ra. 60,000 

(2) where the company is not a company 

‘in which the public are substantially inte. 
seated, — 
(i) in the case of an industrial company— . 


(a) on go much of the total income ag does not 


exceed Rs. 10,00,000 


(b) on the balance, if any, of the total income 


(ii) in any other case 


45 per cent. of the total income; © 


55 per cent. of the total income; 


55 per cent; 


60 per cent.; 
65 per cent. of the total income : 


Provided that the income.tax payable by a domestic company, being a company in 
which the publio are substantially interested, the total income of which exceeds Rs. 50,000, 


shall not exceed the aggregate of — 


(a) the income.tax whith would have been payable by the company if ita total income 
had been Ra. 50,000 (the income of Bs. 60,000 for this purpose being computed as if such 
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income included income from various sources in the same proportion as the total income of 
the company); and 
(b) eighty per cent. of the amount by which its total income exceeds Rs, 50,000. 
II. In the case of a company other than a domestic company— 
(i) on so much of the total income as consists of— 
(a) royalties received from an Indian concern 
in pursuance of an agreement made by it with 
the Indian concern after the 31st day of March, 
1961, or 
(b) fees for rendering technical services re- 
ceived from an Indian concern in pursuance of 
an agreement made by it with the Indian concern . 
after the 29th day of February, 1964, 
and where such agreement has, in either case, 50 per cent. 
been approved by the Central Government 
(ii) on the balance, if any, of the total income 7O par cent. 


Surcharge on income.tax 
The amount of income-tax computed at the rate hereinbefore specified shall be increased 
by a surcharge caloulated at the rate of two and a half per cont. of such income.tax. 
PART II 
Rates for deduction of tax at source in certain cases. 
In every case in which under the provisions of sections 193, 194, 194A, 194B and 195 


of the Income.tax Act, tax ia to be deducted at the rates in force, deduction shall be made 
from the income subject to deduction, at the following rates :— 








Income-tax 
Rate of Rate of 
income-tax surcharge 
1. In the case of æ person other than a 
company— 
(a) Whore the person is resident— 
(i) on income by way of interest other than 10 per eent ` Nil; 
"Interest on securities” 
(ii) on income by way of winnings from lot- 30 per cent. 4.5 per cent.; 
teries and crossword puzzles 
(iii) on any other income (excluding interest 20 per cent. 3 per cent; 
payable on a tax.free cecurity) 
(b) where the person is not resident in 
India— 
(i) on the whole income (excluding interest income.tax at 30 per cent, and surcharge 
payable on s tax free security) at 4.5 per cent. of the amount of the 
income, 
or 


income-tax and surcharge on income.tax 
in respect of the income at the rates 
prescribed in Paragraph A of Paré HI 
of this Schedule, if such income had 
been the total income, 

whichever is higher; 

(ii) on the income by way of interest payable 15 per cent. 2.25 per cent} 
on s tax-free security 


2. In the case of a company— 
(a) where the company is æ domestic com. 


pany— 

(i) on income by way of interest other than 20 per cent. 1 per cent; 
“interest on securities” 

(ii) on any other income (excluding interest 22 per cent.’* 1 per cen t- 


payable on a tax-free security) 
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(b) where the company is not æ domestio 
company— 

(i) on the income by way of dividends payable 
by any domestic company 

(ii) on the Income by way of royalties payable 
by ah Indian concernĝin pursuance of an agree- 
ment made by it with the Indian concern after 








the 31st day of March, 1961, and which has been . 


approved by the Central Government 

(ili) on the income by way of fees payable by 
an Indian concern for rendering technical ger- 
vices in pursuance of sn sgreement made by it 
with the Indian concern after the 29th day of 
February, 1964, and which has been approved 
by the Central Government 

(iv) on the income by way of interest payable 
on a tax-free security - 

(v) on any other income 


PART 


Income-tax 

Bate of Rate of 

Income-tax surcharge 
24.5 per cent. 1.225 per cant.; 
60 per cent. 2.5 per cent.;. 
~ 50 per cent. 2.5 per cent,- 
44 per cent. 2.2 per cent; 
70 per cent. 3.5 per pent; 


m 


Rates for suisenaes or charging tncome.taxc in certain cases, deducting income-tax 


from income chargeable under the head 


“salaries” or any payment referred 


to in subsection (9) of section 80E and computing “advance iaz”. 


In cases in which income-tsx has to be 
calculated under the firat proviso to sub. 
section (5) of section 132 of the Income.tax 
Act or charged under sub.seotion (4) of seo. 
tion 172 or sub-section (2) of section 174 or 
section 175 or sub-section (2) of section 176 
of the said Act or deducted under gestion 192 
of the said Act from income chargeable under 
the head “Salaries” or deducted under sub. 
ection (9) of section 80E of the said Act from 
any payment- referred to in the said sub- 
section (9) or in which the “advance.tax” 
payable under Ohapter XVILO of the said Act 
has to be computed, at the rate or rates in 
force, such income.tax or, as the case may be, 

( contd. on col. 2.) 


“advance tax”, (not being “advance tax” im 


respect of any income chargeable to tax under 
section 164 of the Income.tax Act at the rate- 
of sixty-five per cent.) shall be so caloulated, 
charged, deducted or computed at the follow- 
ing rate or rates :— 


PARAGRAPH A 


In the case of every individual or Hindr 
undivided family or unregistered firm or other: 
association of persons or body of individuals,. 
whether incorporated or not, or every artificial. 
juridical person referred to in sub.clause (vii) 
of’ clause (31) of section 2 of the ._Income-tax 
Act, not being a case to which any other 
Paragraph of this Part applies,— 


Rates of tncome-tax 


(1) where the total income does not exceed 
Ra. 5,000 

(2) where the total income exceeds Ra. 5,000 
but does not exceed Rs. 10,000 

(3) where the total income exceeds Ra. 10,000 
but does not exceed Rs. 15,000 


(4) where the total income exceeds Rs. 15,000 
but does not exceed Ra. 20, 000 


(6) where the total income exceeds Ba. 20,000 
but does not exceed Re. 25,000 


(8) where the total income exceeds Rs. 25,000 
but doos not exceed Rs. 80,000 °° 





Nil 

10 per cent. of the amount by which the 
total income exceeds Ra. 5,000; 

Es. 500 plus 17 per cent. of the amount- 
by which the total income exceeds: 
Rs. 10,000; 

Ra. 1, 360 plus 28 per cent. of the amount 
by which the total income excesds 
Re. 15,000; 

Rs. 2,500 plus 30 per cent, of the amount 
by which the total income exceeds 
Rs. 20,000; 

Re. 4,000 plug 40 per cent. of the amount 
by which the total income exceeds 
Rs. 25,000; 
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‘but does not exceed Rs. 40,000 


(8) where the total income exceeds Rs. 40,000 


‘but does not exceed Re, 60,000 


(9) where the total income exceeds Rs. 60,000 


‘but does not exceed Ra. 80,000 


(10) where the total income exceeds Rs. 80,000 


‘but does not exceed Rs. 1,00,000 


(11) where the total income exceeds Rs. 1,00,000 Bs. 


but does not exceed Rs. 2,00,000 


(12) where the total income exceeds Re. 2,00,000 


Provided that for the purposes of this 
Paragraph, in the case of a Hindu undivided 
family which at any time during the previous 
year relevan to the assessment year com. 
tmencing on the 1st day of April, 1973, satisfies 
either of the following two conditions, 
namaly: 

(e) that it has at least two members entitled 
to claim partition who are not less than 
‘eighteen years of age, or 

(b) that it haa at least two members entitled 
to claim partition who are not lineally des. 
ended one from the other and who are not 
lineally descended from any other living 
member of the family,— 

(i) no income-tax shall be payable on a 
total income not exceeding Ra. 7,000; 

(ii) where the total income exceeds Rs. 7,000 
jut does not exceed Ra. 7,660, the income-tax 
peyable thereon shall not exceed forty per 
ont. of the amount by which the total income 
exceeds Rs, 7,000. 


Surcharge on income.taa 


The amount of income.tax computed in 
( contd. on col. 2.) 
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(7) where the total income exceeds RBs. 30,000 
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Re. 6,000 plus 50 per cent. of the amount 
by which the total income exceeds 
Es. 30,000; 

Rs. 11,000 plus 60 per cent. 
amount by which the total 
exceeds Rs. 40,000; 

Ra 23,000 plus 70 per cent. 
amount by which the total 
exceads Rs. 60,000; 

Rs. 37,000 plus 75 per cant 
amount by which the total 
exceeds Rs. 80,000; 

52,000 plus 80 per cent, 
amount by which the total 
exceeds Ra, 1,00,000; 

Bs, 1,32,000 plas 85 por cent. 
amount by which the total 
exceeds Rs. 2,00.000: ° 


of the 
income 


of the 
income 


of the 
income 


of tha 
income 


of the 
income 


accordance with the preceding provisions of 
this Paragraph shall be increased by 4 sur. 
charge for purposes of the Union caloulated at 
the following rates, namely :— 

(a) in a case where the 10 per cent; 
total income does not exceed 
Bs. 15,000 

(b) in any other case - 15 per cent.: 

Provided that the amount of surcharge pay- 
able shall, in no cage, exceed the aggregate of 
the following sums, namely :— 

(i) an amount caleulated at the rate of 
10 per cent. on the amount of income-tax on 
an income of Res. 15,000, if such income 
had been the total income (the income of 
Ba. 15,000 for this purpose being computed as 
if such income included. income from various 


sources in the same proportion as the total 


income of the person concerned); and 


(ii) 40 per cent. of the amount by which 
the totel income excaeds Ra. 15,000. 


ParaGRaPH B 
In the case of every co-operative society,— 


Bates of tncometax 


(1) where the total income does not exceed 


Rs. 10,000 


(2) where the total income exceeds Rs, 10,000 


but does not exceed Rs, 20,000 


(3) where the total income exceeds Rs, 20,000 


15 per cent. of the total income; 


Rs. 1,500 plus 25 per cant. of the amount 
by which the total income exceeds 
Rs. 10,000; 

Bs. 4,000 plus ‘40 per cent. of the amount 
by which the total income exceeds 
Rg. 20,000. 


Surcharge on incoms-tax 


The amount of income-tax computed at the rate hereinbefore specified shall be increased 
‘by a surcharge for purposes of the Union calculated at the rite of fifteen per cent of such 


income.tax. 
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PARAGRAPH O 


In the case of every registered firm,— 


` Rates of income-iax 


(1) where the total income does not 
exceed Rs, 10,000 


(2) where the total income exceeds 
Ra, 10,000 but does not exceed 
Rs. 25,000 


(3) where the total income exceeds 
Rs. 25,000 but does not exceed 
Ba, 50,000 ` 


(4) where the total income exceeds 
Bs. 60,000 but does not exceed 
Ra. 1,00,000 


(6) where the total income exceeds 
Bs. 1,00,000 


Nil ; 


4 per cent. of the amount by. 
which the total income exceeds 
Bs. 10,000 ; 


Bs. 600 plus 6 per cent, of the amount 
by which the total income exceeda 


Bs, 2,100 plus 12 per cent. of the 
amount by which the total income 
exceeds Rs, 50,000 ; 


Ra 8,100 plus 20 per cent. of the 
amount by which the total income 
exceeds Ra. 1,00,000. 


Surcharges on income.tax 


The amount of income.tax computed at the 
gate hereinbefore specified shall be increased 
by the aggregate of surcharges for purposes 
of the Union calculated as specified here. 
ander :— 

(a) in the case of a registered firm whose 
total income includes income derived from 
a profession carried on by it and the in. 
come so included is not less than fifty-one 
per cent. of such total income, a surcharge 
calculated at the rate of ten per cent. of the 
amount of income.tax computed atthe rate 
hereinbefore specified ; 

(b) in the cage of any other registered firm, 
a surcharge calculated at the rate of twenty 

( contd. on col. 2.) 


per cent. of the amount of income-tax com. 
puted at the rate hereinbefore specified ; and 

(c) a special surcharge calculated at the rate 
of fifteen per cent. on the aggregate of the 
following amounts, namely :— 

(i) the amount of income.tax computed at 
the rate hereinbefore specified ; and 

(ii) the amount of the surcharge calculated 
in accordance with clause (a), or, aa the case 
may be, clause (b) of this sub-paragraph. 


Explanation. — For the purposes of this 
Paragraph, "registered firm” includes an un. 
registered firm assessed aga registered firm 
under clause (b) of section 183 of the Income. 
tax Aot. 


Paraarapn D 


In the case of every local authority,— 


Bate of incoms-tax 


On the whole of the total income 


50 per cent. | 


Surcharge on tncomse-tax 


The amount of income.tax computed at the rate hereinbefore specified shall be increased 
by a surcharge for the purposes of the Union calculated at the rate of fifteen per cent of such 


income-tax. 


Panaararn E 
In the oase of the Life Insurance Corporation of India established under the Life In. 


surance Corporation Act, 1956 (31 of 1956)},— 


Rates of income taz 


(i) on that part of its total income which 
consista of profits and gains ‘from life in. 
gurance business 


52.6 per cent.; 
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(ii) on the balance, if any, of the total the rate of income-tax applicable, in accor. 
incoma dance with Paragraph F of this Part, to the 
total income of a domestic company which 
is a company in which the publio are subs. 

. . tantially interested. 


Surcharge on incometac ` - 


The amount of income-tax computed at the rate hereinbefore specified shall be increased 
bya surcharge calculated at the rate of five per cent. of such income-tax. 


PARAGRAPH F 


In the case of a company, other than the Life on Corporation of India established 
under the Life panies Corporation Act, 1956 (31 of 1956),)— 


_ Rates of income-tax 


I In tha case of a domestic company,— 

(1) where the company is | company in 
which the public are substantially interested,— 

(i) in a case where the total income does 45 per cent, of the total income ; 
not exceed Rs. 60,000 i 


(ii) in a case where the total income ex. 55 per cent. of the total income; 
ceeds Ra. 50,000 ` 


(2) where the company is not a company 
in whioh the publio are substantially in- 
terested,— 
(i) in the case of an industrial company, — 
(a) on so much of the total income as does 55 per cent; 
not exoeed Ra. 10,00,000 
(b) on the balance, if any, of the total in. 60 per cent.; 
come 
(ii) -in any other cage 65 per cent. of the total income: 


Provided that the income-tax payable by a domestic company, being a company in which 
the public are substantially interested, the total income of , which exceeds Rs. 50,000, abel 
not exceed the aggregate of —~ 

(a) the income-tax which would bars been payable by the company if its total income. 
had been Rs. 50,000 (the income of Re. 50,000 for this purpose being computed as if auch 
income included income from various sources in the same proportion as the total income of 
the company); and 

(b) eighty per cent. of the amount by which its total income exceeds Rs. 60,000. 


II. In the case of a company other than a domestic company 
(i) on so much of the total income as consists of — 
(a) royalties received from an Indian concern in pursuance 
of an agreement made by it with the Indian concern after the 
31st day of March, 1961, or 
(b) fees for rendering technical services received from an 
Indian concern in pursuance of an agreement made by it with 
the Indian concern after the 29th day of February, 1964, - 
and where such. agreement has, in either case, been 
_ approved by the Central Government bes 50 per cent.; 


(ii) on the balance, if any, of the total income l “aes 70 per cent, 
Surcharge on income. tax 


The amount of income. tax computed at the rate hereirfpefore specified shall be increased 
by a surcharge calculated at the rate of five per cent. of such income-tax. 
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- THE SECOND SCHEDULE 
[See section 61] 


Part I 


In the First Schedule to the Tariff „Aot, in Item No. 28 (28) (b), for ea of the: entries 
an the fifth and sixth columna, ahs entry ''60 per cent. ad valorem.” shall be pabstituted, 


; Parr 1IL 
Item Name of Nature of Standard Preferential rate of duty ifthe Duration of 
~ No, article uty _ rate of article is the produce or protective 
duty . . manufacture of rates of 
duty 
The United A British 
Kingdom colony 
l 2 3 o 4 5 6 7 





In the First Schedule to the Tariff Act, for Item No. 22 (5) (b), the following Item 


‘shall be substituted, namely : — 


#122 (5) . (b) Drugs Preferen- ` Rs. 14.40 Rs, 14.40 ` Rs. 14,40 Taiki 
and tial per litre per litre per litre ` 
medicines Tevenue or © Or or 
containing 60 per cent. 60 per cent 60 per cent. 
spirit ad valorem, ad valorem, ad valorem, 
whichever whichever whichever 
is higher, is higher, -is higher, 
. plus plus plus 
Rs. 5.00 Rs. 5.00 Rs. 5-00 
per litre per litre per litre 
THE THIRD SOHEDULE 
[See section 64 (o)] 
Part I kilolitre at fifteen degrees of Centigrade ther- 


Tn the First Schedule to the Oontral Excises 
Act, — 
(i) in item No. 1A, for each.of the entries in 
the third column against sub-items (1) and (4), 
ihe entry “One rupee per kilogram.” shall be 
substituted ; i 
(ii) in item No. 1D, for the entry in the 
third column, .the entry “Twenty per cent. 
ad valorem.” shall be substituted : 


(iii) in -item No. 2, for the entry in third 
sgolumn against sub-item (1), the entry “One 
. ‘hundred rupees per quintal.” eball be Bub. 

stituted; 

(iv) in item No. 4,— 

(e) Under “I, Unmanufactured Tobacco—”, 
¿for the entries in the third column against 
-pub-items (1), (2), (3), (4), (5), (6) and (8), ‘the 
„entries “Five rupses.”, “Forty rupees,’ “Four 
t rupees.” "Four rupees.. "Three rupees.” i 
' "Fouùr rupees.” and “Bitty: paise. ” ghall; re- 
r wpectively, be substituted : 

(b) under “IL Manufactured iie for 
tthe entry in the third column against sub. 
«item (2), the entry “Two ‘hundred pér cent. 
oad valorem.” shall be substituted ; 

(v) in item No. 6, for the entry in third 
olumn;, the entry ‘ ‘One thousend rupees, per 

kilolitre at fifteen degrees of Centigrade ther- 
mometer.” shall be substituted. i 

(vi) in item No. 7, for the entry in the third 
„column, the entry ‘ "Three hundred rupees per 





_ “Forty rupees per quintal.”, 


mometer.” shall be substituted; 

(vii) in item No. 8, for the entry in the 
third column against each of the sub.items (a) 
and (b), the entry “Five hundred rupees per 
kilolitre at fifteen degrees of Centigrade ther- 
mometer.” shall be substituted ; 

(viii) in Item No. 9, for the entry in the 
third coiumn, the entry “Two hundred rupees 
per kilolitre at fifteen degrees of Centigrade 
thermometer.” shall be substituted ; 

(ix) in Ttem No. 10, for the entry in ‘the 
third column, the entry “One hundred rupees 
per kilolitre at fifteen degree of Centigrade 
thermometer.” shall be substituted : 

(x) in Item No. 11. for the entry.in the 


‘third coiumn against each of the sub-items (1) 


and (2), the entry “One hundred rupees per 
metric tonne.” shall be substituted ; 

(xi) in Item No. 12, for the entry in the 
third column, the entry “One hundred rupees 
per metric tonne.” shall be substituted ; 

(xii) in Item No. 14, for the ontries in the 
third column against sub-iteme I () (G) I1@) 
(ii), 1(2), I (3) (i), 1(3)(ii),:T (3) (iii), I (3) (iv), 
T (4) (i), I (4) (ii), I (4) (iii), I (4A), I (5), I (ii), 
(i), TIL (ii), and I (iii), the entries 
“Thirty rupees per quintal”, “One hundred 
rupees per quintal.”, “Twenty-five rupees per 
quintal.’’, '"Twenty- five rupees per quintal.”, 
» "Fifty paige per 
litre.”, “One rupee and fifty paise per lLitre.”, 
“One hundred rupees per quintal,’s “Thirty 
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yupees per quintal.”, “One rupes per litre,”. 
“Three hundred rupees per quintal,” “One 
rupee per litre, if in liquid form and Thirty 
rupess per quintal it in any other form.” 
“Fifty paise per litre.”, ‘Twenty-five paise per 
litre.” “Two rupees and fifty paise per litre.”, 
"One hundred rupees per quintal.” and “Two 
rupees and fifty paise per litre.” shall, res. 
pectively, be substituted: 

(xiii) in Item No. 14BB, for the entry in the 
third column, the entry ‘Twenty per cent. 
ad valorem.” shall be substituted; 


(xiv) in Item No. 140, for the entry in the 
third column, the entry “Twenty rapees per 
quintal” shall be substituted; 

(xv) in each of the Items Nos. 14D and 
14DD, for the entry in the third column, the 
entry “Twenty per cent. ad valorem.” shall 
be: substituted; 

(xvi) in Item No. 14F, for the entry in the 
third column, the entry ‘Thirty per cent. ad 
valorem.” shall be substituted; 

(xvii) in Item No. 14HH, for the entry in 
the third column, the entry “Fifteen per cent. 
ad valorem.” shall be substituted; 

(xviii) in Item No. 15, for the entries in the 
third column against sub.items I(1), 1(2), and 
II, the entries “Ten per cent. ad valorem.”, 
“Twenty per cent. ad valorem.” and “Ten per 
cent. ad valorem.” ghall, respectively, be sub. 
stituted; 

(xix) in Item No. 15A, for the entries in the 
third column against sub-items (1), (2),.(3) and 
(4), the entries “Forty per cent. ad valorem.”, 
"Forty per cent. ad valorem.”, ‘Fifty per 
cent. ad valorem.”, and “Fifty per cent. ad 
valorem.” shall, respactively, be substituted; 

(xx) in Item No. 16, for the entries in the 
third column against sub-itema (1) and (3), the 
entries "Fifty per cent. ad valorem.” and 
“Twenty per cent ad valorem.” shall, res. 
pectively, be substituted; 

(xxi) in Item No. 16A, for the entries in 
the third column against sub-items (1), (2), (3) 
and (4), the entries “Fifty per cent. ad 
valorem.”, "Thirty per cent. ad valorem.”, 
"Twenty per cent. ad valorem.” and “Twenty 
per cent. ad valorem.” shall, respectively, be 
substituted; 

(xxii) in Item No. 17, for the entries in the 
third column against sub-items (1), (2), (3) 
and (4), the entries ‘Two rupees per kilo. 
gram.”, “One rupee per kilogram.”, "Fifty 
reise per kilogram.” and ‘One rupee per kilo- 
gram ” shall, respectively, be substituted; 

(xxiii) in Item No. 19,— 

(a) in the second column, in the opening 
portion,— 

(1) for the brackets, figures and words,— 

"“(ii) 40 per cent. or more by weight of 
silk; or 
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(iii) 60 per cent. or more by weight of rayon 
or artificial silk :’’, 

the brackets, figures and words,— 

(ii) 40 per cent. or more by weight of silk: 

(iii) 60 per cent. or more by weight of rayor 
or artificial silk; or 

(iv) 50 per cent. or more by weight of jute 
(including Bimlipatam jute or mesta fibre):”, 

shall be substituted; 

(2) in the proviso, for the words, brackets 
and figures “referred to in (i) to (iii)", the 
words, brackets and figures “referred to in (i) 
to (iv)” shall be substituted; 

(b) for the entry in the third column against 
sub-item I(1), the entry “Fifteen per cent.. 
ad valorem.” shall be substituted; 

(xxiv) in Item No. 20,— 

(a) in the second column, in the opening 
portion,— ` 

(1) for the brackets, figures and words, — 

“(ii) if it contains no cotton and no artificial 
silk and less than 40 per cent. by weight of 
silk; or 

(iv) if manufactured on a handloom :”, 

the brackets, figures and words,— 

“ (iii) if ib contains no cotton and no artificial 
Ey and less than 40 per cent. by weight of 

ilk; 

(iv) if it Gontains 50 per cent. or more by 
weight of jute (including Bimlipatam jute or 
mesta fibre); or 

(v) if manufactured on a handloom :”, 

shall be substituted; 


(2) in the proviso, for the words, brackets 
and figures ‘referred to in (i) to (iv)”, the 
words, brackets and figures “referred to in (i} 
to (v)” shall be substituted; 

(b) for the entry in the third column against. 
sub.item (1), the entry ‘Fifty paise per square 
metre. “shall be substituted; 

(xxv) in Item No. 21, for the entry in the 
third column against sub-item (1), the entry > 
“Ten per cent. ad valorem.” shall be sub- 
stituted; ; 

(xxvi) in Item No. 22,— 

(a) in the second column, in the opening 
portion,— 

(1) for the brackets, figures and words,— . 

(iii) if it contains cotton and Jess than 60 
per cent by weight of rayon or artificial 
silk; or ; 

(iv) if it contains no cotton and less than 
40 per cent. by weight of wool and less than 
eH per cent, by weight of rayon or artificial 
silk ;”; i 

the brackets, figures and words,— 

“Gii) if if contains cotton and less than 
60 per cent. by weight of rayon or artificial 
gilk; 


(iv) if it côntains no cotton and less than 
40 per cent. by weight of wool and less than 
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40 per cent. by weight of rayon or artificial 
; or 
(v) if it contains 50 per cent. or more by 
weight of jute (including Bimlipatam jute or 
mesta fibre) :”, 
shall be substituted; 


(2) in the proviso, for the words, brackets 
and figures "referred to in (i) to (iv), the 
words, bracketa and figures “referred to in (i) 
to (v)” shall be substituted; 


(b) for the entry in the third column against 
pab-item (1), the entry “Twenty per cent. ad 
valorem plus rupees five per square metre.” 
shall be substituted : 


(xxvii) in Item No. 23, for the entry in the 
third column, the entry “Twenty-five per cent 
ad valorem.” shall be substituted; 


(xxviii) in Item No. 23A, for the entries 
-in the third column against sub-items (1) and 
(2), the entries "Twenty per cent. ad valorem,” 
and ‘Ten per cent. ad valorem.” shall, res. 
pectively, be substituted; 

(xxix) in Item No. 25, for the entry in the 
third column, the entry “Fifty rupees per 
motrio tonne.” shall be substituted; 


(xxx) in Item No. 26, for the entry in the 
third column, the entry “One hundred rupees 
per metrio tonne.” shall be substituted; 


(xxxi) in Itom No. 26AA, for the entries in 
the third column against sub- items (i), (ia), 
(ii), (iii), (iv) and (v), the entries ' ‘Seventy. five 
rupees per metric tonne plus the excise duty 
for the time being leviable on steel ingots,” 
“Seventy-five rupees per metric tonne plus 
the excise duty for the time being leviable on 
steel ingots,” “Five hundred rupees per 
metric tonne plus the excise duty for the 
time being leviable on steel ingots,” ‘Five 
hundred rupees per metric tonne plus the 
excise duty for the time being leviable on 
steal ingots,” “Five hundred rupees per metrio 
tonne plus the excise duty for the time being 
‘leviabla on pig iron or steel ingots, aa the 
ease may be.” and ‘Two hundred rupees per 
metric tonne plus the excise duty for the 
time being leviable on steel eee ia shall, 
respectively, be substituted; 

(xxxii) in item No. 27, — 

(a) in the second column, forthe brackets, 
letters, words and figures,— 

“(9) Foils, that is a product of thickness 
(excluding any backing) not exceeding 0°15 
millimetre,” 
the brackets, letter, words and figures,— 

"(c) Foils (whether or not embossed, cut to 
shape, perforated, coated, printed, or backed 
with paper or other reinforcing material), of 
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a thickness (excluding any backing) not ex- 
eseding 0°15 millimetre,”, 

shall be substituted; 


(b) for each of the entries in the third 
column against sub.items (a) (i), (a) (ii), (b) 


` (o), (d), (e) and (f), the entry “Thirty per 


cent. ad valorem.” shall be substituted; 

(xxxiii) in Item No. 28, for the entry in 
the third column, the entry “Six hundred 
rupees per metric tonne.” shall be sub. 
stituted; 

(xxxiv) in Item No. 29, for the entries in 
the third column against sub-itema (i) and (ii), 
the entries ‘Fifteen per cent, ad valorem,” 
and "Ten per cent. ad valorem,” shall, reg. 
pectively, be substituted; 

(xxxv) in Item No. 29A, for the ontrieg in 
the third column againat sub.iteme (1), a 
and (3), the entries ‘Sixty per cent, ad 
valorem,” ‘Sixty per cent. ad valorem” 
and “Seventy. five per cent. ad valorem.” 
shall, respectively, be substituted; 

(xxxvi) in Item No. 30, for the entries in. 
tho third column against eub-items (1), (8) (i), 
2 (ii), (3) and (4), the entries “Twenty per 
cent. ad valorem.”, “Fifteen per cent. ad 
valorem.”, "Teon per cent. ad valorem.”,. 
"Twenty per cent. ad valorem,” and “Twenty 
per cent. ad valorem” shall, respectively, be- 
substituted; . 


(xxxvii) in Item No. 31, for the entries in 
the third column against sub.itema (1), (2)- 
and (3), the entries “Twenty per cent ad 
valorem.”, “Twenty per osni. ad valorem.” 
and “Twenty-five per cent. ad valorem.”, 
shall, respectively, be substituted; 


(xxxviii) in Item No. 33, for the entries in. 
the third column against sub-items (1), (2): 
(3), the entries “Ten per cent. ad valorem.”, 

Fifteen per cent. ad valorem.” and “Fifteen. 
per cent. ad valorem.” shall, respectively, be» 
substituted; 

(xxxix) in Item No. 33B, for the entry in. 
the third column against sub-item (ii), tha- 
entry “Ten per cent ad valorem,” shall be- 
substituted; 

(xl) in Item No. 34, for the entries in the. 
third column against sub-items (1) (2), (3), 
(3a) and (4), the entries “Two hundred and 
fifty rupees each or ten per cent. ad valorem, 
whichever is higher.”’, "One thousand and fiva- 
hundred rupees each or fifteen per cent. ad 
valorem, whichever is higher”, “Four thou.. 
sand rupesa each or twenty per coni. ad: 
valorem. whichever is higher. *, “Fifteen per 
cent. ad valorem,” and “Three thousand 
rupees each or fifteen per cent. ad valorem,,. 
whichever is higher,” shall respectively, be. 
substituted; 
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(xli) in Item No. 37, under “IL Exposed.—,” columna, the following entries shall be sub. 
dor . the ‘entriés in the second and third stituted, namely: — 


(contd. on col. 2) Of a width of 80 mm. below 80 mm. in 
ieee: or higher width 
~“(1) News-reels and shorts . One rupee per metre. Fifty paise per metro, 
`. not exceeding 600 a 
_ metres. 
(2) Feature films, advertise. - Two rupees par metre. _ One rupee per metre.”: 


ment shoris, and 
films not otherwise 


specified. 
Parr II 
‘Item No `> Description of goods - Rate of duty _ 
W =. W T (3) 


In the Firat Schedule to the Central Excises Act, — - 
(i) in Item No. 4, under “II. Manufactured tobacoo—”, for sub.itern (1), the 
the following sub-item shall be substituted, namely : — 
"(1) Cigars and cheroots Twenty-five rupees 
l per hundred.”; 
(ii) for Item No. 11A, the following Item shall be substituted, namely:— — 
€11A All products derived from refining of crude petroleum or 
shale (whether gaseous, liquid, semi-solid or solid in 
form), not otherwise specified, including refinery gases, 
lubricating oil and greases, waxes and coke— 


Q) Mineral turpentine oil ‘Twenty per cent. ad 
valorem plus one 
hundred rupees por 

a metrio tonne. 
(2) Liquefied pstroleam gaa `> ` . Two hnndred ~and 
` , fifty rupees per 
- . metric tonne. f 
(3) Waxes s . Twenty percent. ad 


valorem plus two 
hundred rupees per 
metrio tonne: 


(4) Others | e . Twenty per cent. ad 
valorem.” ; - 
(iii) for Item No. 11B, the following Item shall be substituted, namely :— 
*J1B - Blended or compounded lubricating oils and greases— = Twenty. percent. ad 
valorem.’ ; 


“Blended or compounded lubricating oils and greases” 
means lubricating oils and greases obtained by straight 
blending of mineral oils, or by blending or compounding 
of mineral oils with any other ingredients. 
Explanation. — The expression ‘mineral oil” has the 
meaning assigned to-it in Explanation 1 to Item No. 6, 
(iv) for Item No. 18, the following Item shall be substituted, namely :— : 
"18 Rayon and synthetic fibres and yarn, in or in relation to Sixty rupees per 
the manufacture of which any process is ordinarily one _ kilogram,’ ; i 
on with the aid of power. , 
Ezplanation. — "Rayon and synthetic fibres and yarn” 
shall be deamed to inalude— 
(i) man-made fibres ; 
(ii) spun (discontinuous) yarn containing not less than 
ninety per cent. by weight of man.mide fibres 
calonlated on the total fibre content ; 
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Atom No. Description of goods pa Bateo duty - 
(1) (2) l 3) o: 


(iii) inan-made filament (continuous) yarn ; and 
(iv) man-made metallic yarn. 
(v) for Item No. 18A, the following Item shall be substituted, namely :— 
“IBA Cotton twist, yarn and thread, all sorts, containing not 
lesa than ninety per cent. by weight of cotton calculated 
on the total fibre content, whether sized or unsized, in all 
forme including skeins, hanks, cops, cones, bobbins, pirns, 
spools, reels, cheeses, balls oron warp beams, in or in 
relation to the manufacture of which any procem is ordi- 
narily carried on with the aid of power— 


(1) of counts 29 or more ` Five rupees per kilo. 
a gram, 
(2) of counts less than 29 One rupee per kilos 


F gram.’ ; 
Eeplanation.— (1) “Count” means the size of grey yarn . : 
(excluding any sizing materiel) expressed as the number 
of 1000 metre hanks per one-half kilogram. 
(2) For multiple-fold yarn, “count” means the count of 
the basic single yarn. 
(vi) tor Item No, 18B, the following Item shall be substituted, namely :— 
18B Woollen yarn, all sorta including knitting wool, con- 
taining not less than ninety percent. by weight of wool 
calculated on the total fibre content, in or in relation to 
the manufacture of which any process is ordinarily carried 
on with the aid of power— 
. (1) Worsted yarn— 


(a) of 483 counts and more . Thirty pər cent, ad 
À valorem. 
(b) of less than 48s counta p Twenty percent. ad 
valorem. 
(2) Others. Ten per cent ad 
valorem.’ ; 
Explanation. — ‘‘Count” means the size of single yarn - 


expressed as the number of 660 yard hanks per pound. 
(vii) after Item No, 18B, the following Item shall be inserted, namely :— f 
180 Bilk yarn, all sorts, containing not less than ninety per Twenty per cent. ad 
cent. by weight of silk (including silk noil) calculated on valorem. 
the total fibre content, in or in relation to the manufacture 
of which any process is ordinarily carried on with the aid 
of power. : 
usd Jute twist, yarn, thread, rope and ining, all sorts, con. Fair hundred rupees 
taining not less than ninety per cent. by weight of jute per metrio tonne, 
(including Bimlipatam jute or mesta fibre) calculated on 
the total fibre content, in or in relation to the manufgcture 
of which any process is ordinarily carried on with the aid 
of power. f 
18E Yarn, all sorta, not awha specified, in or in relation Rupees fifty per kilo. 
to the manufacture of which any. prosess is ordinarily grem.” ; 
carried on with the aid of power and containing any: two 
or more of the following fibres, namely :— 


(iii) wool: 
(iv) jute ‘(including Bimlipatam jute or mesta fibre); 
d 


an 
(v) anmada Abeek: 
1972 Acts 8, XI 
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Item No. 
(1) l (2) 
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Description of goods 


LLB 


Rate of duty 
(3) 


(viii) for Item No. 22A, the following Item shall be substituted, namely: — 


"22A 


Jute manufactures (including manufactures of Bimlipatam 


Jute or of mesta fibre), all sorts, not elsewhere specified, 
but excluding any such manufacture — 


(i) if it contains 40 per cent. or more by weight of 


wool; or 


(ii) if it contains no wool or less than 40 per cent. by 
weight of wool and less than 60 per cent. by 
weight of jute (including Bimlipatam jute or 


mesta fibre)— 
(1) Hessians 


(2) Others 


Six hundred rupeep 
per metric tonne. 
Four hundred rupesp 


per metric tonne.”; 


(ix) after Item No, 22A, the following Item shall be inserted, namely :— 


"2JAA 
(i) Cotton; 
(ii) silk; 


(iii) wool; 


Textile Fabrics, not elsewhere specified, and containing Fifteen per cent ad 
any two or more of the following fibres, namely :— 


valorem.”: 


(iv) jute (including Bimlipatam jute or mesta fibre); 
d y 


an 
(v) man-made fibres. 


(x) for Item No. 33A, the following Item shall be substituted, namely ;— 


“33A 


Wireless receiving sets, all sorts, including Transistor sets 


and Radiograms, with or without Loudspeaker— 


(1) Broadcast television receiver sets 


(2) Others 


Twenty per cent. ad 


valorem, 
Three hundred rupses 
per seh”; 


(xi) for Item No. 37B, the following Item shall be substituted, namely : — 


'37B 
(1) Cinematograph projectors 


(2) Parts thereof 


Ezplanaiton.—For the purposes of this item, ‘‘Oinemato. 


Oinematograph projectors and parts thereof— 


Twenty per cent. ad 
valorem. 
Thirty per cent. ad 
valorem; 


graph projects” means cinematograph projector whether in 
a completely assembled condition cr other wise. 


THE FOURTH BOHEDULE 
(Bee Section 66) 


In the First Schedule to the Additional 
Duties of Excise Act,— 

(i) in Item No. 4,— 

(a) under "I. Unmanufaciured tobacco—”, 
for the entries in the third column against 
sub.items (1), (2), (3), (4), (5), (6) and (8). the 
entries “Sixty paise.” “Five rupees and fifty 
paise.”, “One rupes.”, “Fifty paise.”, “Fifty 
paice.”, “Seventy.five paise.” and ‘Ten paige.” 
shall, respectively, be substituted; 

(b) under “IL. Manufactured tobacco — ”', 
for the entry in the third column against sub. 
item (2), the entry “One hundred per cent. 
ad valorem,” shall be substituted; 


(ii) in Item No. 22, for the entry in the 
third column against sub-item (1) the entry 
“Seven and a half per cent. ad valorem plus 
two rupees per square metre.” shall be sub. 
stituted. 

THE FIFTH SOHEDULE 
(See section 67) 

In‘ the Table annexed to sub.section (1) of 
section 3 of the Mineral Products Act,— 

(i) for the entry in the second column 
against item 3, the entry “Hight hundred and 
fitty rupees per Kilolitre at fifteen degrees of 
Centigrade thermometer.” shall be substituted; 

(ii) for the entry in the second column 
against item 7, the entry ‘Hight hundred and 
fifty rupees per metrio tonne.” shall be sub- 
stituted.  °. 
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THE ARMED FORCES (ASSAM AND 
MANIPUR) SPECIAL POWERS 
(AMENDMENT) ACT, 1972 
(Act No. 7 of 1972)* 

[5th April, 1972] 
An Act to amend the Armed Forces 
(Assam and Manipur) Special Powers 
Act, 1958. 
Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as 
follows ; — 


1. Short title. , 
This Act may be called the Armed Forces 


(Assam and Manipur) Special Powers (Amend. 
ment) Act, 1972. 


2. Amendment of long title. 


In the Armed Forces (Assam and Manipur) 
Special Powers Act, 1958 (hereinafter referred 
to as the principal Act), in the jong title, for 
thé words “in the State of Assam and the 
Union territory of Manipur”, the words “in 
the State of Assam, Manipur, 
Nagaland and Tripura and the Union terri. 
tories of Arunachal Pradesh and Mizoram” 
shall be substituted. 


3. Amendment of section 1. 

In section 1 of the principal Act,— 

(a) in sub-section (1), for the words, brackets 
and figures “the Armed Forces (Assam and 
Manipur) Special Powers Act, 1958’, the 
words, brackets and figures “the Armed Forces 


(Special Powers) Act, 1958” shall be sub. `` 


stituted; 

(b) for sub-section (2), the following sub- 
section shall be substituted, namely :— 

“(2) It extends to the whole of the Statea 
of Assam, Manipur, Meghalaya, Negaland and 
Tripura and the:Union territories of Arunachal 
Pradesh and Mizoram.”. 


4, Substitution of new section for sec- 
tion 3. 
For section 3 of the principal Act, the 
following section shall be substituted, 
namely :—~ - 


Power to declare areas to be disturbed 
areas. 

“3. If, in relation to any State or Union 
territory to which this Aot extends, the 
Governor of that State or the Administrator 
of that Union territory or the Central Govern. 
ment, in either oase, is of the opinion that 
the whole or any pars of such State or Union 
territory, ag the case may be, is in such a 


*Received the assent of the Presidegt on 6-4-1972. 





Act Published in Gas, of India; 6-4-1972, Pt. Il- 


8. 1, Ext. p. 47. 
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disturbed or dangerous condition that the use 
of armed forces in aid of the civil power is 
necessary, the Governor of that State or the 
Administrator of that Union territory or the 
Oentral Government, as the case may be, may, 
by notification in the Official Gazette, declare 
the whole or such part of such State or Union 
territory to be a disturbed area.”. 


5. Principal Act as extended to the former 
Union territory of Tripura to cease 
to operate. 

As from the commencement of this Act, the 
Principal Act, as extended by notification of 
the Government of India in the Ministry of 
Home Affairs No. G.S.R. 1970, dated the 
25th November, 1970 to the then existing 
Union territory of Tripura, shall cease to 
operate in the State of Tripura. 


THE ADMINISTRATOR-GENERAL 
(AMENDMENT) ACT, 1972 
(Act No. 8 of 1972) t 
{12th April, 1972] 
An Act further to amend the Adminis- 
trators-General Act, 1963. 
Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as 
follows :— 


1. Short title and commencement. 


(1) This Act may be called the Adminis. 
trators-General (Amendment) Act, 1972. 


(2) It shall be deemed to have come into 
force on the 25th day of February, 1972. 


2. Amendment of sections 9, 10, 20 and 36. 

In section 9, section 10, section 29 and 
section 36 of the Administrators-General Act, 
1968 (hereinafter referred to as the. principal 
Act), for the words "five thousand,” wherever 
they ocour, the words “fifteen thousand” shall 
be substituted. 


3. Repeal and savings. 

(1) The Administrators-General (Amend- 
ment) Ordinance, 1972, is hereby repealed. 

(2) Notwithstanding such repeal. anything 
done or any action taken under the principal 
Act, as amended by the said Ordinance, shall 
be deemed to have been done or taken under 
the principal Act as amended by this Act. 

t Received the assent of the President on 13-4-1973" 


Act Published in Gaz. of India; 12-4-1972, Pt, II- 
8. 1, Ext. p. 49, 
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THE PUBLIC WAKFS (EXTENSION 
OF LIMITATION) (DELHI 
AMENDMENT) ACT, 1972 
' (Act No. 9 of 1972)* 

{12th April, 1972] 

An Act further to amend the Public 

.Wakts (Extension of Limitation) Act, 

1959. 

Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as 
follows :— 


1. Short title extent and commencement. 

(1) This Act may be called the Public Wakfs 
(Extension of Limitation) (Delhi Amendment) 
Act, 1972.‘ 

(2) It extends to the whole of the Union 
territory of Delhi. 

(3) It shall be deemed to have effect from 
the lst day of January, 1971. 


2, Amendment of section 3. 

In section 3 of the Public Wakfs (Extension 
of Limitation) Act, 1959 (hereinafter referred 
‘to as the principal Act), as in force in the 
Union territory of Delhi, for the words, figures 
and letters “the 31st day of December, 1970”, 
the words, figures and letters "the 31st day of 
December, 1972” shall be substituted. 


3. Repeal and savings. 


(1) The Public Wakfs (Extension of Limita- 


tion) Delhi (Amendment) Ordinance, 1972, is 
hereby repealed, 

(2) Notwithstanding such repeal, anything 
done or any action taken under the principal 
Act, as amended by the said Ordinance, shall 
be deemed to have been done or taken under 
the principal Act as amended by this Act. 


—— ores 


THE CONTINGENCY FUND OF INDIA 

(AMENDMENT) ACT, 1972 
(Act No. 10 of 1972)** 
[12th April, 1972] 
An Act further to amend the Contingency 
Fund of India Act, 1950, 
S' Bo it enacted by Parliament in the Twenty- 
third Yoar of the Republic of India as 
follows :— 


1. Short title and commencement. 


(1) This Act may be called the Contingency 
Fund of India (Amendment) Act, 1972. 


L*Received the asdent of the President on 13-4-1972. 
Act Published in Gaz, of India,:12-4-1972, Pt. IL- 
B. 1, Ext, pe 51. 

t *Received the assent of the President on 12-4-1972. 
Act Published in Gas. of India, 12-4-1872, Pt. I- 
S. 1, Ext. p. 58. 


(2) It shall be deemed to have come into 
force on the 9th day of February, 1972. 


2. Amendment of section 2. 

To section 2 of the Contingency Fund of 
India Act, 1950 (hereinafter referred to as the 
principal Act), the following proviso shall be 
added, namely :— 

‘Provided that during the period beginning 
on the 9th day of February, 1972 and ending. 
on the 30th day of April, 1972, this section 
shall have effect subject to the modification 
that for the words “thirty crores of rupees”, 
the words ‘‘one hundred orores of rupees” 
shall be substituted’. 


3. Repeal and saving. 


(1) The Contingency Fund of India (Amend. 
ment) Ordinance, 1972, is hereby repealed. 


(2) Notwithstanding such repeal, anything 
done or any action taken under the principal 
Act, as amended by the said Ordinance, shall 
be deemed to have been done or taken under 
the principal Act aa amended by this Act, 


THE DEPARTMENTAL INQUIRIES 
(ENFORCEMENT OF ATTEND. 
ANCE OF WITNESSES AND 
PRODUCTION OF DOCU- 
MENTS) ACT, 1972 


(Act No. 18 of 1972) t 


[31st May, 1972] 
An Act to provide for the enforcement of 
attendance of witnesses and production 
of documents in certain departmental 
inquiries and for matters connected 
therewith or incidental thereto. 


Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India 
follows : : 


1. Short title and extent, 

(1) This Act may be called the Depart. 
mental Inquiries (Enforcement of Attendance 
of Witnesses and Produstion of Documente) 
Act, 1972. 


(2) It extends to the whole of India except 
the State of Jammu and Kashmir. 


2. Departmental inquiries to which ‘the 
Act shall apply. 


The provisions of this Aot shall apply to 
every departmenial inquiry made in relation 
to— 


eccentric shai 
+ Received the assent of the President on 81-5-1972. 
Act Published in Gaz. of India: 81-5.1072. 
Pt, IL-8 1, Ext. p. 151. 
For Statement of Objects and Rasons, see Gas. of 
India; 24-11-1971, Part I-98. 2, Ext. p. 757, 
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(a) persons appointed to public services or 
posis in connection with the affairs of the 
Union; 

(b) persons who, having been appointed to 
any-public service or post in connection with 
i affairs of the Union, are in service or pay 
of,— 

2 (i) any local authority in any Union terri- 
ry, 

(ii) any corporation established by or under 
& Central Act and owned or controlled by the 
Central Government, 

(iii) any Government company within the 
meaning of section 617 of the Companies Act, 
1956, in which not less than fifty-one per 
cent. of the paid-up share capital is held by 
the Oentral Government or any company 
which is a subsidiary of such Government 
company, 

(iv) any society registered under the Socie- 
ties Registration Act, 1860, which is subject 
to the control of the Central Government. - 


3. Definitions. 


For the purposes of this Act, — 

(a) “departmental inquiry” means an in- 
quiry held under and in accordance with— 

(i) any law made by Parliament or any rule 
made thereunder, or 

(ii) any rule made under the proviso to 
article 309, or continued under article 313 
of the Constitution of India, 
into any allegation of lack of integrity against 
any person to whom this Act applies; 

(b) “inquiring authority” means an officer 
or authority appointed by the Central Govern. 
ment or by any officer or authority subordi. 
nate to that Government to hold a depart. 
mental inquiry ani includes any officer ox 
authority who is empowered by or under any 
law or rule for the time being in force to hold 
such inquiry; 

. (0o) “laok of integrity” includes bribery or 
corruption. 


4, Power of Central Government to autho- 
rise the exercise of powers specified 
in section 5. 

(1) Where the Central Government is.of 
opinion that for the purposes of any depart. 
mental inquiry it is necessary to summon as 
witnesses, or call for any document from any 
class or category of persons, it may, by noti. 
fication in the Official Gazette, authorise the 
inquiring authority to exercise the power 
specified in section 6 in relation to any person 
within’ such class or category and thereupon 
the inquiring authority may exercise such 
power at any stage of the departmental in- 
quiry. 

(2) The power conferred on fhe Central 
Government by sub-section (1) may also be 
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exercised by such authority, not being an 
authority inferior to the appointing authority 
in relation to the person against whom the 
departmental inquiry is being held, as the 
Central Government may, by notification in 
the Official Gazette, specify in this behalf, 


5. Power of authorised inquiring autho- 
rity to enforce attendance of witnesses 
and production of documents. 

(1) Every inquiring authority authorised 
under section 4 (hereafter referred to as the 
“authorised inquiring authority”) shall have 
the same powers as are vested in a civil Court 
under the Code of Civil Procedure, 1908, 
while trying a suit, in respect of the following 
matters, namely:— 

(a) the summoning and enforcing the attend- 
ance of any witness and examining him on 
oath; 

(b) requiring the discovery and production 
of sny document or other material which is 
producible as evidence; 

(c) the requisitioning of any public record 
from any court or office. 

(2) Notwithstanding anything contsined in 
sub-section (1), the authorised inquiring autho. 
rity shall not compel the Reserve Bank of 
Indis, the State Bank of India, any subsidiary 
bank as defined in clause (k) of section 2 of 
the State Bank of India (Subsidiary Banks) 
Act, 1959, or any corresponding new bank 
constituted under section 3 of the Banking 
Companies (Acquisition and Transfer of Under. 
takings) Act, 1970,— 

(a) to produce any books of account or 
other documents which the Reserve Bank of 
India, the State Bank of India, the subsidiary 
bank or the corresponding new bank claims to 
be of a confidential nature, or 

(b) to make any such books or documents a 
part of the record of the proceedings of the 
departmental inquiry, or 

(e) to give inspection of any such booka or 
documents, if produced, to any party before 
it or to any other person. 

(3) Every process issued by an authorised 
inquiring authority for the attendance of any 
witness or for the production of any document 
shall be served and executed through the Dis. 
triot Judge within the local limits of whose 
jurisdiction the witness or other person, on 
whom the process is to be served or executed, 
voluntarily resides or carries on business or 
personally works for gain and for the purpose 
of taking any action for the disobedience of 
any such process, every such process shall ba 
deemed to be a process issued by the District 
Judge. 

(4) Every authorised inquiring authority 
making any departmental inquiry under this 
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Act shall be deemed to be a civil court for the 
purposes of sections 480 and 482 of the Code 
of Criminal Procedure, 1898. 


6. Territorial limits in which powers 
specified in section 5 may be exercised. 
For the purposes of exercising the powers 

specified in section 5, the territorial jurisdic- 

tion of every authorised inquiring authority 
shall extend to the limits of the territory 
` to which this Act extende. 


7. Power to make rules. 


(1) The Central Government may, by noti- l 


fication in the Official Gazette, make rules for 
the purpose of giving «ffect to the provisions 
. of this Act. 

(2) Every rule made by the Central Gov- 
ernment under this section shall be laid, as 
soon a8 may be after itis made, before each 
House of Parliament while it is in session for 
a total period of thirty days which may be 
comprised in one session or in two or more 
successive sessions, and if, before the expiry 
of the session immediately following the 
session or the successive sessions aforesaid, 
both Houses agree in making any modification 
in the rule or both Houses agree that the rule 
should not be made, the rule shall thereafter 
have effect only in such modified form or be of 
no effect, a3 the case may be; so, however, that 
the modification or annulment shall be with- 
out prejudice to the validity of anything pre- 
viously done under that rule. 
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THE ARCHITECTS ACT, 1972 
(Act No. 20 of 1972)* 
[31st May 1972] 


An Act to provide for the registration of 
architects and for matters connected 
. therewith. 
Bo it enacted by Parliament in the Twenty. 
third Year of the Ropablic of India as 
follows :— 


OHAPTER I 
PRELIMINARY. 


4. Short title, extent and commencement. 

(1) This Act may be called the Architects 
Aot, 1972, 

(2) It extends to the whole of India, 

(3) It shall come into force on such date 
as the Central Government may, by notifics. 
dion in the Official Gazette, appoint. 

9; Definitions. 

‘In this Act, unless the context otherwise 
gequires,— 

(a) “architect” means a person whose name 
ås for the time being entered in the register ; 

(b) “Council” means the Council of Archites. 
ture constituted under section 3 ; 

(o) “Indian Institute of Architects’ means 
the Indian Institute of Architects registered 
ander the Societies Registration Act, 1860; 

(d) "recognised qualification” means any 
qualification in architecture for the time being 
ancluded in the Schedule or notified under 
gection 15 ; 

(e) “register” means the register of archi- 
¢oote maintained under section 23; 

(f) “regulation” means a regulation mada 
ander this Act by the Oouncil ; 

(g) "rule" means a rule made under this 
Ast by the Oentral Government. 


OHAPTER II 
COUNOIL OF ÅROHITEOTURE 

3. Constitution of Council of Architecture. 

(1) The Osntral Government shall by notifi- 
gation in the Official Gazette, constitute with 
effect from such dats as may be specified in 
the notification, & Oounsil to be known as the 
Council of Architecture, which shall be a body 
corporate having perpetual succession and a 
common seal, with pswer to agquire hold and 
dispose of property both movable and immov- 
able and to contract aad may by that name 
gue or be sued, 


(2) The Head Office of the Council shall be 
at Delhi or af such other place as the Central 
*Receivad the assent of the Presidenten 31-5-1972. 


Act published in Gaz. of India; 81-5-1972, Pt. II- 
8,1, Ext, P. 159, 7 
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Government may by notification in the Official 
Gazette specify. 


(3) The Council shall consist of the follow- 
ing members namely :— ; 

(a) five architects possessing recognized 
qualifications elected by the Indian Institute 
of Architects from among its members ; 


(b) two persons nominated by the All India 
Council for Technical Education established 
by the Resolution of the Government of India 
in the late Ministry of Education No. F. 16- 
10/44-E. TIT, dated the 30th November 1945 ' 


(o) five persons elected from among them- 
selves by heads of architeotural institutions 
in India imparting full-time instruction for 
recognised qualifications ; 

(d) the Chief Architeots in the Ministries of 
the Central Government to which the Govern. 
ment business relating to defence and railways 
has been allotted and the head of the Architec- 
tural Organisation in the Central Public Works 
Department, ex officio ; 

(e) one person nominated by the Cointeal 
Government ; 

(f) an architect from each State nominated 
by the Government of that State ; 

(g) two persons nominated by the inetitu- 
tion of Engineers (India) from among its 
members; and 

(b) one person nominated by the Institution 
of Surveyors of India from among its 
members. 

Explanation. — For the purposes of this 
sub-section, — 

(a) “Institution of Engineers (India) means 
the Institution of Engineers (India) first regis. 
tered in 1920 under the Indian Companies 
Act, 1913 and subsequently incorporated by a 
Royal Oharter in 1935. 

(b) “Institution of Surveyors of India” 
means the Institution of Surveyors registered 
under the Societies Registration Act, 1660. 

(4) Notwithstanding anything contained in 
clause (a) of sub-section (3), tha Central 
Government may, pending the preparation of 
the register, nominate to the first Council, in 
consultation with the Indian Institute of 
Architects, pereons referred to in the said 
Clause (a) who are qualified for registration 
under section 25, and the persons so nomi- 
nated shall hold office for such period as the 
Osntral Government may, by notification in 
the Official Gazette, specify. ; 

(5) Notwithstanding anything contained in 
clause (f) of sub-section (3), the COentral 
Government may, pending the preparation of 
the register, nominate to the first Council, in 
consultation with the State Governments con. 
cerned, persons referred to in the said clause (f), 
who are qualified for registration under sec. 
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tion 25, and the persons so nominated shall 


hold office for such period as the Central 
Government may, by notification in the 
Official Gazette, specify. 


4. President and Vice-President of Coun- 
cil. 

(1) The President and the Vice-President 
of the Council shall be elected by the members 
of the Council from among themselves : 

Provided that on the first constitution of 
the Council and until the President is elected, 
a member of the Oouncil nominated by the 
Central Government in this behalf shall dis- 
charge the functions of the President. 

(2) An elected President or Vice-President 
of the Council shall hold office for a term of 
three yearg or till he ceases to be a member 
of the Oouncil, whichever is earlier, but sub- 
ject to his being a member of the Council, he 
shall be eligible for re-election : 

Provided that— 

(a) the President or the Vice-President may, 
by writing under his hand addressed to the 
Vice.Pregident or the President, as the case 
may be, resign his office ; 

‘(b) the President or the Vice-President 
shall, notwithstanding the expiry of his term 
of three years, continue to hold office until his 
puccessor enters upon office, 

(3) The President and the Vice.President 
of the Council shall exercise such powers and 
discharge such duties as may be prescribed by 
regulations. 


5. Mode of elections. 


(1) Elections under this Chapter shall be 
conducted in such manner as may be pres. 
oribed by rules. 

(2) Where any dispute arises regarding any 
such election, the matter shall be referred by 
the Council toa Tribunal appointed by the 
Central Government by notification in the 
Official Gazette in this behalf, and the deci. 
sion of the Tribunal shall be final : 

Provided that no such reference shall be 
mede except on an application made to the 
Council by an aggrieved party within thirty 
days from the date of the declaration of the 
result of the election. 

(3) The expenses of the Tribunal shall be 
borne by the Oouncil. 


6. Terms of office and casual vacancies. 

(1) Subject to the provisions of this section, 
an elected or nominated member shall hold 
office for a term of three years from the date 
of his election or nomination or until his 
. successor has been duly elected or nominated, 
whichever is later. 
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(2) An elected or nominated member may, 
at any time, resign his membership by writing 
under his hand addressed to the President, 
or in his absence, to the Vice.President, and 
the seat of such member shall therenpon 
become vacant. 

(3) A member shall be deemed to have 
vacated his seat — 

(i) if he is'absent without excuse, sufficiend. 
in the opinion of the Council, from three con. 
secutive ordinary meetings of the Council ; or 

(ii) if he ceases to be a member of the body 
referred to in clause (a), clause (g) or clause (h) 
of sub-section (3) of section 3 by which he 
mn elected or nominated, as the case may 

@ 5 or 

(iii) in the case where he has been elected 
under clause (o) of sub-section (3) of section 3, 
if he ceases to hold his appointment as the 
head of an institution referred to in the said 
clause. 

(4) A casual vacancy in the Council shal 
be filled by fresh election of nomination, 85 
the oase may be, and the person so elected or 
nominated to fill the vacancy shall hold office 
only for the remainder of the term for which 
the member whose place he takes was elected’ 
or nominated. 

(6) Members of the Council shall be eligible. 
for re-election or re-nomination, but not 
excaeding three consecutive terms. 


7. Validity of act or proceeding of Coun- 
cil, Executive Committee or other 
committees not to be invalidated by 
reason of vacancy, etc. 


No act or proceeding of the Council or the 
Executive Committee or any other committee 
shall be invalid merely by reason of — 

(a) any vacancy in, or defect in the consti- 
tution of, the Council, the Executive Com. 
mittee or any. other committee, or 

(b) any defect in the election or nomination 
of a person acting a3 a member thereof, or 

(c) any irregularity in procedure not affect 
ing the merits of the case. 


8. Disabilities. 

A person shall not be eligible for eloctioxy 
or nomination aga member of the G@ouneil.. 
if he—: 

(a) is an undischarged insolvent; or 

(b) has been convicted by a Court in Indiss 
for any offence and sentenced to imprison- 
ment for not less than two years, and shal} 
continue to be ineligible for a further period 
of five years since his release. 


9. Meetings of Council. 


(1) The Ctuncil shall meet at least once in 
every six months at such time and place and. 
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shall observe such rules of procedure in 
regard to the transaction of business at its 
meetings as may be prescribed by regulations. 

(2) Unless otherwise prescribed by regula- 
tions, nine members of the Council shall form 
a quorum, and all the acts of the Oounsil 
shall be desided by a majority of the members 
present ‘and voting. 

(3) In the case of an equal division of 
votes, the President, orin his absence, the 
Vice.President or, in the absence of both, the 
member presiding over the meoting,. shall 
have and exercise a second or casting vote. 


10. Executive Committee and other com- 
mittees. 


(1) The QOouncil shall constitute from 
among its members an Executive Committee, 
and may alao constitute other committees for 
guch general or special purposes as the Council 
deems necessary to carry ont its functions 
under this Act. 

(2) The Executive Committee shall consist 
-of the President and the Vice-President of 
the Council who shall be members ex officio 
and five other members who shall be elected 
by the Council from among its members. 

(3) The President and the Vice-President 
of the Council shall be the Ohairman and 
‘Vice-Ohairman respectively of the Executive 
‘Committee, 

(4) A member of the Executive Committee 
ghall hold offica as such until the expiry of 
-his term as a member of the Oounoil but sub- 
jeot to hia being a member of the Council, he 
shall be eligible for re-election. 

(5) In addition to the powera and duties 
conferred and imposed on it by this Act, the 
Executive Committees shall exercise such 
powers and discharge such duties as may be 
presoribed by regulations, 


11. Fees and allowances to President, 
Vice-President and members. 


The President, the Vice-President and other 
‘members of the council shall be entitled to 
such fees and allowances as the Council may, 
with the previous sanction of the Central 
Government, fix in this behalt.. 


12. Officers and other employees. 


(1) The Counail shall— 

(a) appoint a Registrar who shall act as its 
Secretary and who may also act, if so decided 
by the Coungil, as ita treasurer; 

(b) appoint such other officers and em. 
ployees as the Oounail deems necessary to 
enable it to carry out its functions under this 
Act; 

(o) with the previous sanction bf the Central 
Government, fix the pay and allowances and 
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other conditions of gervice of officers and 
other employees of the Council. 

(2) Notwithstanding anything contained in 
clause (a) of sub-section (1), for the’ first three 
years from the first constitution of the Council, 
the Registrar of the Council shall be a person. 
appointed by the Oentral Government, who 
shall hold office during the pleasure of the 
Oeniral Government. 


(3) All the persons appointed under this 
section shall be the employees of the Council. 


13. Finances of Council. 


(1) There shall be established a Fond 
under the management and control of the 
Oouncil into which shall be paid all moneys 
received by the OConncil and out of which 
shall be met all expenses and liabilities pro. 
perly incurred by the Oouncil. 

(2) The Council ‘may invest any money for 
the time being standing to the oredit of the 
Fund in any Government security or in any 
other security approved by the Central Goy.. 
ernment, 


(3) The Council shall keep propery socounts 
of the Fond distinguishing capital from re. 
venue. 

(4) The annual accounts of the Councik 
shall be subject to audit by an auditor to be 
appointed annually by the Counoil. 

(5) As soon ag may be practicable at the 
end of each year, but not later than the 
thirtieth day of September of the year next. 
following, the Oouncil shall cause to be pub. 
lished in the Official Gazette a copy of the 
audited accounts and the report of the Council 
for that year and copies of the said accounts 
and report shall be forwarded to the Central 
Government, 


(6) The Fund chall consist of— 

(a) all moneys received from the Central! 
Government by way of grant, gift or deposit; 

(b) any sums received undor this Act whe. 
ther by way of fee or otherwise. 

(7) All moneys standing atthe credit of 
the Council which cannot immediately be 
applied shall be deposited in the State Bank 
of India or in any other bank specified in 
column 2 of the First Schedule to the Bank. 
ing Companies (Acquisition and Transfer of 
Undertakings) Act, 1970. 


14. Recognition of qualifications granted 
by authorities in India. 

(1) The qualifications included in the Sche. 
dule or notified under section 15 shall be 
recognised qualifications for the purposes of 
this Act. 

(2) Any authority in India which grants an 
architectural qualification not included in 
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the Schedule may apply to the Central Gov. 
ernment to have such qualification recognised, 
and the Central Government, after consulta. 
tion with the Council, may, by notification in 
the Official Gazette, amend the Schedule so 
as to include such qualification therein, and 
any such notification may also direct that an 
entry shall be made in the Schedule against 
‘uch architectural qualification declaring that 
it shall be a recognised qualification only 
‘when granted after a specified date : 

Provided that until the first Oouncil is cons. 
tituted, the Central Government shall, before 
: ‘issuing any notification as aforesaid, consult 
an expert committee consisting of three mem. 
bers to be appointed by the Central Govern. 
ment by notification in the Official Gazette. 


15. Recognition of architectural quali- 
fications granted by authorities in 
foreign countries. 

(1) The Central Government may, after 
-consultation with the Council, direct by noti- 
fication in the Official Gazette, that an 
architectural qualification granted by any 
university or other institution in any country 
-outside India in respect of which a echeme of 
reciprocity for the recognition of architectural 
qualification is not in force, shall be a recog- 
mised qualification for the purposes of this 
Act or, shall be so only when granted after a 
specified date or before a specified date: 


Provided that until the first Council is 
‘constituted the Central Government shall, 
before issuing any notification as aforesaid, 
‘consult the expert committee set up under 
the proviso to aub.section (2) of section 14. 

(2) The Council may enter into negotiations 
with the authority in any State or country 
-outside India, which by the law of such State 
‘or country is entrusted with the maintenance 
of & register of architects, for settling of a 
-scheme of reciprocity for the recognition of 
architectural qualifications, and in pursuance 
-of any such gcheme, the Central Government 
‘may, by notification in the Official Gazette, 
direct that such architectural qualification as 
the Council has decided should be recognised, 
‘shall be deemed to be a recognised qualifics. 
tion for the purposes of this Ack, and any such 
‘notification may also direct that auch archi. 
tectural qualification shall be so recognised 
nly when granted after a specified date or 
‘before a specified date. 


16. Power of Central Government to 
amend Schedule. ` ; 
Notwithstanding anything contained in 
sub-section (2) of section 14, the Central 
‘Government, after consultation with the 
Council, may, by notification in the Official 
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Gazette, amend the Schedule by directing that 
an entry be made therein in respect of any 
architectural qualification. 


17. Effect of recognition. 

Notwithstanding anything contained in any 
other law, but subject to the provisiona of this 
Aot, any recognised qualification shall be a 
sufficient qualification for enrolment in the 
register. 


18. Power to require information as to 
courses of study and examinations, 
Every suthority in India which grants a 
recognised qualification shall furnish such 
information as the Council may, from time to 
time, require as to the courses of study and 
examinations to be undergone in order to 
obtain such qualification, as to the ages ab 
which such courses of study and examinations 
are required to be undergone and such quali- 
fication is conferred and generally as to the 
requisites for obtaining such qualification. 


19. Inspection of examinations, 


(1) The Executive Committee shall, subject 
to regulations, if any, made by the Council, 
appoint such number of inspectors as it may 
deem requisite to inspect any college or in. 
stitution where architectural education is given 
or to attend any examination held by any 
college or institution for the purpose of 
recommending to the Central Government 
recognition of architectural qualifications 
granted by that college or institution. 

(2) The inspectors shall not interfere with 
the conduct of any training or examination, 
but shall report to the Executive Committee 
on the adequacy of the standards of archi- 
tectural education including staff, equipments, 
accommodation, training and such other 
facilities as may be prescribed by regulations 
for giving such education or on the sufficiency 
of every examination which they attend. 

(3) The Exesutive Committee shall forward 
a copy of such report to the college or institu- 
tion and shall also forward copies with 
remarks, if any, of the college or institution 
thereon, to the Central Government. 


20. Withdrawal of recognition. 


(1) When upon report by the Executive 
Committee it appears to the Oouncil— 

(a) that the courses of study and examina. 
tion to be undergone in, or the proficiency 
required from the candidates at any examina. 
tion held by, any college or institution, or 

(b) that the staff, equipment, accommoda- 
tion, training and other facilities for staff and 
training provided in such college or institution, 
do not conform to the standards prescribed by 
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regulations, the Council shall make a represen. 
tation to that effect to the appropriate Govern. 
ment, 


(2) Atter considering such representation 
the appropriate Government shall forward it 
along with such remarks as it may choose to 
make to the college or institution concerned, 
with an intimation of the period within which 
the college or institution, as the case may be, 
may submit its explanation to the appropriate 
Government, 

(3) On receipt of the explanation or where 
no explanation is submitted within the period 
fixed, then on the expiry of that period, the 
Biate Government, in respect of the college-or 
dnstitution referred to in olause (b) of sub. 
section (5), shall make its recommendations to 
the Oentral Government, 

(4) The Central Government — 

(a) after making such further enquiry, if 
any, as it may think fit, in respect of the 
college or institution referred to in sub- 
section (3), or 

(b) on receipt of the explanation from a 
sollege or institution referred to in clause (a) 
of sub-section (5), or where no explanation is 
submitted within the period fixed, then on the 
expiry of that period, 
may, by notification in the Official Gazette 
direct that an entry shall be made in the 
Schedule against ‘the architectural qualifica- 
tion awarded by such college or institution, a8 
the case ‘may be, declaring that it ehall be 
a recognised qualification only when granted 
before a specified date and the Schedule shall 
be deemed to be amended accordingly. 

(5) For the purposes of this seation, 
propriate government” means— 

(a) in relation to any ‘college or institu- 
tion established by an Act of Parliament or 
managed, controlled or financed by the 
Central Government, the Central Government, 
and 

(b) in any other cage, the Btate Govern. 
ment. 


“ap. 


21. Minimum standard of architectural 
education. 

The Council may prescribe the minimum 
standards of architectural education required 
for granting recognised qualifications by col- 
legos or institutions in India. 


22, Professional conduct. 

(1) The Council may by regulations pre. 
soribe standards of professional conduct and 
etiquette and a code of ethics for architects, 

(2) Regulations made by the Council under 
sub-section (1) may specify which violations 
thereof shall constitute infamous conduct in 
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any professional respect, that is to say, pro- 
fessional misconduct, and such provision shall 
have effect notwithstanding anything contained 
in any law for the time being in force. 


OHAPTER UI 
REGISTRATION OF AROHITEOTS 


23. Preparation and maintenance of 
register. 

(1) The Central Government shall, ag soon 
as may be, cause to be prepared in the manner 
hereinafter provided & register of architects 
for India. 

(2) The Council shall upon its constitution 
assume the. duty of maintaining the register 
in accordance with the provisions of this Act. 

(3) The register shall include the following 
particulars, namely :— 

(a) the full name with date of birth, 
nationality and residential address of the 
architect; 

(b) his qualification for registration, and 
the date on which he obtained that qualifica. 
tion and the authority which conferred it; 

(c) the date of his first admission to the 
register; 

(d) his professional ER and 

(e) such further particulars as may be pre- 
scribed by rules, 


24. First preparation of register. 

(1) For tbe purposes of preparing the 
register of architects for the first time, the 
Central Government shall, by notification in 
the Official Gazette, constitute a Registration 
Tribunal consisting of three persons who have, 
in the opinion of the Central Government, 
the knowledge of, or experience in, architec. 
tore; and the - Registrar appointed under 
section 12 shall act as Secretary of the 
Tribunal. 

(2) The Central Government shall, by the 
same or & like notification, appoint a date on 
or before, which application for registration, - 
which shall be accompanied by such fee as 
may be prescribed by rules, shall be made to 
the Registration Tribunal. 

(3) The Registration Tribunal shall examine 
every application received on or before the 
appointed day and if it is satisfied that the 
applicant is qualified for registration under 
section 25, shall direot the entry of the name 
of the applicant in the register. 

(4) The first registér so prepared shall 
thereafter be published in such manner as the 
Central Government may direct and any 
person aggrieved by a decision of the Regis. 
tration Tribunal expressed or implied in the 
register so published may, within thirty daya 
from the date of such publication, appeal 
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againgt such decision to an authority appoint 
ed by the Oentral Government in this behalf 
by notification in the Official Gazette. 


(5) The suthority appointed under sub- 
section (4) shall, after giving the person 
affected an opportunity of being heard and 
after calling for relevant records, make such 
order as it may deem fit. 


(6) Phe Registrar shall amend, where 
necessary, the register in accordance with the 
decisions of the authority appointed under 

_ sub-section (4). 

(7) Every person whose name is entered in 
the register shall be issued a certificate of 
registration in auch form as may be prescribed 
by rules. ` 

(8) Upon the constitution of the Counoil, 
the register shail be given into its oustody, 
and the Oentral Government may direct that 
the whole or any specified part of the appli. 
Cation fees for registration in the first register 
shall be paid to the credit of the Council. 


25. Qualification for entry in register, 


A person shall be entitled on payment of 
such fee ag may be prescribed by rules to have 
his name entered in the register, if he resides 
or carries on the profession of architect in 
India and— 

(a) holds a recognised qualification, or 

(b) does not hold such a qualification but 
being a citizen of India, has been engaged in 
practice as an architect for a period of not 
less than five years prior to the date sppointed 
under sub-section (2) of section 24, or 

(o) possesses such other qualifications as 
may be prescribed by roles: 

Provided that no person other than a citizen 
of India shall bè entitled to registration by 
virtue of a qualification— 

(a) recognised under sub-section (1) of 
section 15 unless by the law and practice of 
a country outside India to which such person 
belongs, citizens of India holding architectural 
qualification registrable in that country are 
permitied to enter and practise the profession 
of architect in such country, or 

(b) unless the Central Government has, in 
pursuance of a scheme of reciprocity or other. 
wise, declared that qualification to be a recog. 
nised qualification under sub-sestion (2) of 
section 16. 


26. Procedure for subsequent registra- 
tion, 

(1) After the date appointed for the receipt 
of applications for registration in the first 
register of architects, all applications for 
registration shall be addressed to the Registrar 
of the Council and shall be accompanied by 
gach fee as may be prescribed by rules. 
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(2) If upon such application the Registrar 
is of opinion that the applicant is entitled to 
have bis name entered in the register he ghal} 
enter thereon the name of the applicant: 

Provided that no person, whose name has 
under the provisions of this Act been removed 
from the register, shall be entitled to have 
his name re-entered in the register except 
with the approval of the Counail. 

(3) Any person whose application for regis- 
tration ia rejected by the Registrar may, 
within three months of the date of such 
rejection appeal to the Council. 

(4) Upon entry in the register of a name 
under this section, the Registrar shall issue a 
certificate of registration in such form as may 
be preseribed by rules, 


27. Renewal fees, 


(1) The Central Government may, by notifi- 
cation in the Official Gazette, direst that for 
the retention of a name in the register after 
the 31st day of December of the year follow. 
ing the year in which the name is first entered 
in the register there shall be paid annually to 
the Conncil such renewal fee as may be pre- 
soribed by rules and where such direction has 
been made, such renewal fee shall be due to 
be paid before the firat day of April of the 
year to which it relates. 


(2) Where the renewal fee is not paid 
before the due date the Registrar shall remove 
the name of the defaulter trom the register : 

Provided that a name so removed may be 
restored to the register on such conditions ap 
may be prescribed by rules. 


(3) On payment of the renewal fee the 
Registrar shall, in such manner sa may be 
prescribed by rules endorse the certificate of 
registration accordingly. 

28. Entry of additional qualification. 

An architect shall, on payment of such fee 
ag may be prescribed by rules, be entitled to 
have entered in the register any further 
recognised qualification which he may obtain. 


29. Removal from register. 


(1) The Council may by order remove from 
the register the name of any architect— 

(a) from whom a request has been received 
to that effect or 

(b) who has died since the last publication 
of the register. 

(2) Subject to the provisions of this section. 
the-Council may order that the name of any: 
architect shall be removed from the register 
where it ig satisfied, after giving him a res.. 
sonable opportunity of being heard and after 
such further inquiry if any as if may think 
fit to make—* 

(a) that his name has been entered in the 
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register by error or on account of misrepre. 
@entation or suppression of a material fact; or 

(b) that he has been convicted of any 
offence which in the opinion of the Council, 
involves moral turpitude; or 

(o) that he isan undischarged insolvent; or 

(d) that he hag been adjudged by a com. 
potent Court to be of unsound mind. 

(3) An order under sub-section (2) may 
direot that any architeot whose name is.ordered 
to be removed from a register shall be ineli- 
gible for registration under this Act for such 
period as may be specified. 

(4) An order under sub-section (2) shall 
mot take effect until the expiry of three 
months from the date thereof. 


30. Procedure in 
misconduct, 


(1) When on receipt of a complaint made 
to it, the Council is of opinion that any 
erchitect has been guilty of professional mis. 
conduct which, if proved, will render him 
unfit to practise as an architect the Council 
may hold an inquiry in such manner as may 
be presoribed by rules. 

(2) After holding the inquiry under sub- 
section (1) and after hearing the architect the 
Oouncil may, by order reprimand the said 
architect or suspend him from practice ag an 
architect or remove hisname from the register 
‘or pass such other order as it thinks fit. 


inquiries relating to 


31. Surrender of certificates. 


A person whose name has been removed 
from the register under sub-section (2) of 
gestion 27 sub-section (1) or sub-section (2) of 
section 29, or sub-section (2) of section 30, or 
where such person is dead, his legal repre. 
gentative as defined in clause (11) of section 2 
of the Code of Civil Procedure, 1908, shall 
forthwith surrender his certificate of registra- 
_ tion to the Registrar and the name so removed 
ehall be published in the Official Gazette. 


32. Restoration to register. 


The Council may, at any time for reasons 
appearing to it to be sufficient and subject to 
the approval of the Central Government order 
that upon payment of auch fee as may be pre. 
aoribed: by rules the name of the person 
removed from the register shall be restored 
thereto. 


33. Issue of duplicate certificates. 


Where it is shown to the satisfaction of the 
Registrar that a certificate of registration has 
been lost or destroyed the Registrar may, on 
payment of such fee as may be pyesoribed by 
gulea issue a duplicate certificate in the form 
prescribed by rules, 
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34. Printing of register. 


As soon as may be after the Ist day of 
April in each year, the Registrar shall cause 
to be printed copies of the register as it stood 
on the said date and such copies shall be made 
available to persons applying therefor on pay- 
ment of auch fee as may be prescribed by rules 
and shall be evidencd that on the said date 
the persons whose names are entered therein 
were architects, 


35. Effect of registration. 


(1) Any reference in any law for the time 
being in force to an architect shall be deemed 
to be a reference to an architect registered 
under this Ack 


(2) After the expiry of two years from the 
date appointed under sub-section (2) of sec. 
tion 24 a person who is registered in the re. 
gister shall get preference for appointment ag 
an architect under the Central or State Govern- 
ment or in any other local body or institution 
which is supported or aided from the public or 
local funda or in any institution recognised by 
the Central or State Government. 


OHAPTER IV 
MrscRLLANBOUS 


36. Penalty for falsely claiming to be 
registered. 

If any person whose name is not for the 
time being entered in the register falsely re- 
presenta that it is so entered or uses in con- 
nection with his name or title any words or 
letters reasonably calculated to suggest that 
his name is so entered he shall be punishable 
with fine which may extend to one thousand 
rupees. 


37. Prohibition against use of title. 


(1) Atter the expiry of one year from the 
date appointed: under sub-section (2) of 
section 24, no person other than a registered 
architect or & firm of architects shall use the 
title and style of architect: 

Provided that the provisions of this section 
shall not apply to— 

(a) practice of the profession of an architect 
by a person designated as a “landscapes archi- 
tect” or “naval architect”; 

(b) a person who carrying on the profession 
of an architect in any country outside India 
undertakes the function as a consultant or 
designer in India for a’specific project with the 
prior permission of the Central Government. 


Eaplanation. — For the purposes of clause 


(i) “landscape architect’ means a person 
who deals with the design of open spaces 
relating to plants, trees and landscape ; 
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(ii) "naval architect’? means an architect 
who deals with design and construction of 
ships. 

(2) If any person contravenes the provi- 
sions of sub-section (1), he shall be punishable 
on first conviction with fine which may extend 
to five hundred rupees and on any subsequent 
conviction with imprisonment which may 
extend to six months or with fine not excead- 
ing one thousand rupees or with both. 


38. Failure to surrender certificate of 
registration. 

If any person whose name hag been re- 
moved from the register fails without suffi. 
cient cause forthwith to surrender his certifi- 
cate of registration, he shall be punishable 
with fine which may extend to one hundred 
rupees, and, in the case of a continuing failure, 
with an additional fine which may extend to 
ten rupees for each day after the first during 
which he has persisted in the failure. 


39. Cognizance of offences. 


(1) No Court shall take cognizance of any 
offence punishable under this Act, except 
upon complaint made by order of the Council 
or a person authorised in this behalf by the 
Council. 

(2) No Magistrate other than a Presidency 
Magistrate ora Magistrate of the first clasa 
shall try any offence punishable under this 
Act, 


40. Information to be furnished by Coun- 
cil and publication thereof. 

(1) The Council shall furnish such reporta, 
copies of ita minutes, and other information 
to the Central Government as that Govern- 
ment may require. l 

(2) The Central Government may publish, 
in such manner as it may think fit, any report, 
copy or other information furnished to it 
under this section. 


41. Protection of action taken in good 
faith. 

No suit, prosecution or other legal pro- 
oeeding shall lie against the Central Govern- 
-ment, the Council or any member of the 
Council, the Executive Committees or any other 
committee or officers and other employees of 
the Council for anything which is in good 
faith done or intended to be done under this 
Act orany rule or regulation made there. 
under. 


42. Members of Council and officers and 
employees to be public servants. 

The members of the Council and officers 

and other employees of the Council shall be 
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deemed to be public servants within the 
meaning of section 21 of the Indian Penab 
Code. 


43. Power to remove difficulties. 

(1) If any difficulty arises in giving effect 
to the provisions of this Act, the Oentrab 
Government may, by order published in the 
Official Gazette, make such provisions, not in- 
consistent with the provisions of this Act, as 
appear to it to be necessary or expedient for 
removing the difficulty : 

Provided that no such order shall be made 
under this section after the expiry of two 
years from the date of commencement of this 
Act. 

(2) Every order made under this section 
shall, as soon as may be after it is made, be 
laid before each House of Parliament and the 
provisions of sub-section (3) of seotion 44 shal 
apply in respect of such order as it applies im 
respect of a rule made under this Act. 


44. Power of Central Government to 
make rules. 
(1) The Central Auraria may, by noti- 
fication in the Official Gazette, make rules to 
carry out the purposes of this ‘Act. 


(2) In particular and without prejudice tœ 
the generality of the foregoing power, such 
rules may provide for all or any of the fol- 
lowing matters, namely : :— 

(a) the manner in which elections under 
Chapter II shall be conducted, the terms and. 
conditions of service of the member of the 
Tribunal appointed under sub-section (2) of 
section 5 and the procedure to be followed by 
the Tribunal ; 

(b) the procedure to be followed by the 
expert commities constituted under the pro- 
viso to sub-section (2) of section 14 in the 
transaction of ita business and the powers and: 
duties of the expert committee and the travel. 
ling and daily allowances payable to the 
members thereof ; 

(o) the particulars to be included in the 
register of architects under sub.section (3) of 
section 23 ; $ 

(d) the form in which « certificate of regis- 
tration is to be issued under sub-section (7) of 
section 24, sub-section (4) of section 26 and 
section 33 ; 

(e) the fee to be paid under sections 24, 25; 
26, 27, 28, 32 and 33; 

(f) the conditions on which name may be- 
restored to the register under the proviso to 


. sub-section (3) of section 27 ; 


(g) the manner of endorsement under sub- 
section (8) gf section 27 ; 

(b) the manner in which the Counojl shal 
hold an enquiry under section 30 ; 
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(i) the fee for supplying printed copies of 
the register under section 34 ; 

(j) any other matter which is to be or may 
be provided by rules under this Act. 

(3) Every rule made under this section 
shall be laid, as soon sa may be after it is 
made, before each House of Parliament, while 


it ia in session, fora total period of thirty 


days which may be comprised in one session 
or in two or more successive sessions, and if, 
before the expiry of the session immediately 
following the session or the successive sessions 
aforesaid, both Houses agree in making any 
modification to the rule or both Houses agree 


that the rule should not be made, the rule’ 


Shall thereafter have effect only in such 
modified form or be of no effect, as the case 
may be; ao, however, that any such modifica. 
‘tion or annulment shall be without prejudice 
to the validity of anything previously done 
under that rule. 


45. Power of Council to make regulations. 


(1) The Council may, with the approval of 
the Central Government, make regulations 
not inconsistent with the provisions of this 
Act, or the rules made thereunder to carry 
ont the purposes of this Act. 


(2) In particular and without vrejudice to 
the generality of the foregoing power, such 
regulations may provide for— 

(a) the management of the property of the 
Counail; 

(b) the powers and duties of the President 
and the Vice-President of the Council; 

(c) the summoning and holding of meetings 
of the Council and the Executive Oommittee 
or any other committee constituted under 
section 10, the times and places at which such 
meetings shall be held, the conduct of business 
thereat and the number of persons necessary 
to constitute a quorum; 


(d) the functions of the Executive Com. 
mittee or of any other committee constituted 
under section 10; . ; 

(o) the courses and periods of study and of 
practical training, if any, to be undertaken, 
the subjects of examinations and standards of 
proficiency therein to be obtained. in any 
college or institution for grant of recognised 
qualifications; 

(t) the appointment, powers and duties of 
inspector; 

(g) the atandards of staff, equipment, ac- 
commodation, training and other facilities for 
architectural education: 

(b) the conduct of professional examina. 
tions, qualifications, of examiners and the 
conditions of admission to such ékaminations; 
` (i) the standards of professional conduct 


The Hire-Purchase Act, 1972 


[Act 28] 127 


and etiquette and code of ethic3 to be observed: 
by architecta: . 

(i) any other matter which is to be or may 
be provided by regulations under this Act and 
in respect of which no rules have been made. 


THE SCHEDULE 
(See Section 14) 


QUALIFICATIONS 

1. Bachelor Degree in Architecture awarded 
by Indian Universities established by an Act 
of the Central or State Legislature. 

2, National Diploma (formerly All India 
Diploma) in Architeoture awarded by the All 
India Council for Technical Education. 

3. Degree of Bachelor of Architecture 
(B. Arch.) awarded by the Indian Institute of 
Technology, Kharagpur. 

4, Five-Year foll.time diploma in Archi. 
tecture of the Sir J, J. School of Art, Bombay,, 
awarded after 1941. 

5. Diploma in Architecture awarded by the: 
State Board of Technical Education and 
Training of the Government of Andhra 
Pradesh with effect from 1960 (for the students 
trained at- the Government College of Arts. 
and Architecture, Hyderabad). 

6. Diploma in Architecture awarded by the- 
Government College of Arts and Architecture, 
Hyderabad till 1959, subject to the condition. 
that the candidates concerned have subse- 
quently passed a special final examination in 
architecture held by the State Board of 
Technical Education, Andhra Pradesh and 
obtained a special certificate. 

7. Diploma in Architecture awarded by the 
University of Nagpur with effect from 1966 to. 
the students trained at the Government Poly. 
technic, Nagpur. 

8. Government Diploma in Architecture. 
awarded by the. Government of Maharashtra 
(or the former Government of Bombay), 

9. Diploma in Architecture of Kalabhavan, 
Technical Institute, Baroda. 

10. Diploma in Architecture awarded by- 
the School of Architecture, Ahmedabad. 

11. Membership of the Indian Institute of 
Architects, ; 


nd , 
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THE HIRE-PURCHASE ACT, 1972 


Į Act No. 26 of 1972 ]* 
[8th June, 1973] 


An Act to define and regulate the rights 
and duties of parties to hire-purchase 
agreements and for matters connected 
therewith or incidental thereto. 


Be it enacted by Parliament in the Twenty. 
third Year of the Republic of India aa 


follows :— 
OHAPTER I 
PRELIMINARY 


1. Short title, extent and commencement, 


‘ (1) This Act may be called the Hire. 
purchase Act, 1972. 


(2) It extends to the whole of India except 
the State of Jammu and Kashmir. 


(3) It shall come into force on such date 
as the Oentral Government may, by notifica. 
tion in the Official Gazette, appoint. 


2. Definitions. , 

In this Act, unless the context otherwise 
requires, — 

(a) “contract of guarantee”, in relation to 
any hire-purchase agreement, moans a Con- 
tract whereby & person (in this Act referred 
to as the surety) guarantees the performance of 
all or any of the hirer’s obligations under the 
hire-purchase agreement; 

(b) “hire” means the sum payable periodi- 
cally by the hirer under & hire-purchase agree. 
ment; 

*Received theassent of the President on 8-8-1972. 
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(o) “hire-purchase agreement” : means an 
‘agreement under which goods are let on hire 
and under which the hirer his an option to 
purchase them in accordance with the terms 
of the agreement and includes an agreement 
“under which— r 

(i) possession of goodais delivered by the 
ownor thereof to a person on condition that 
guch person pays the agreed amount in perio- 
diogal instalments, and 

` (ii) the property in the goods is to pass to 
such person on the payment of the last of 
such instalments, and 

(iii) such person has a right to terminate 
the agreement at any time before the property 


#0 s; 

A) “hire-purchase price” means the total 
Bum payable by the hirer under a hire-purchase 
agreement in order to complete the purchare 
of, or the acquisition of property in, the goods 
_to which the agreement relates; and includes 
any sum so payable by the hirer under the 
hire-purchase sgreement by way of a deposit 
or other initial payment, or oredited.or to 
be credited to him under such agreement 
on account of any su%h deposit or payment, 
whether that sum is to be or has been paid 
to the owner or to any other person or is to 
‘be or has been discharged by payment of 
“money or by transfer or delivery of goods or 
by any other means; but does not include any 
sum payable as a penalty or as compensation 
or damages for a breach of the agreement; ` 

(e) “hirer” means the person who obtains 
‘or has obtained possession of goods from an 
owner under a hire-purchase agreemimt, and 
inoludes a person to whom the hirer’s rights 
or liabilities unier the agreement have passed 
by assignment or by operation of law; 

(£) “owner” means the person who lets or 
hag let, delivers or has delivered possession of 
goods, to a hirer under a hire-purchase agree- 
ment and includes a person to whom the 
owner’d property in the goods or any of the 
owner's rights or liabilities under the agree- 
ment had passed by assignment or by operation 
of law; 

(g) each of the words and expressions “used 
£nd not defined in this Act but defined in the 
Indian Gontract Act, 1872 or the Sale of Goods 
Aot, 1930 shall have the meaning aasigaed to 


46 in that Act. 
OHAPTER Ir 


FORM AND CONTENTS OF HIRE.PUROHASH 
AGREEMENTS 


3. Hire-purchase agreements to be in 
writing and signed by parties thereto. 


Aa Every hire-purchase agreement shall 


KS in writing, and 
(b) signed by all the parties thereto, 
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(2) A bire-purohase agreement shall be 
void if in respect thereof any of the require- 


ments specified in sub-section (1) has not been 
complied with. 3 


(3) Where there is a contract of guarantee, 


‘the hire-purchase agreement shall be signed 


by the surety also, and if the hire-purchase 
agreement is not so signed, the hire-purcbase 
agreement shall be voidable at the option of 
the owner. 


4. Contents of hire-purchase agreements. 


(1) Every hire-purchase agreement shall 
state — 

(a) the hire-purchase price of the gooda to 
which the agreement relates: 

(b) the cash price of the goods, that is to 


‘pay, the price at which the goods may be pur- 


chased by the hirer for cash; 

(c) the date on which the agreement shall 
be deemed to have commenced; 

(d) the number of instalments by which 
the hire-purchase price ia to be paid, the 
amount of each of those instalments, and the 
date, or the mode of determining the date, 
upon which itis payable, and the person to 
whom and the place where itis payable; and 


(e) the goods to which the agreement 
relates, in & manner sufficient to identify 
them. 


(2) Where any part of the hire.purchass 
price is, or is to be, paid otherwise than in 
cash or by cheque, the hire-purchase agres- 
ment shall contain a description of that part 
of the hire.purchase price, 


(3) Where any of the requirements apevified 
in sub-section (1) or sub-section (2) has not 
been complied with, the hirer may inatitute a 
suit for getting the hire purchase agreement 
rescinded; and the court may, if itis satisfied 
that the failure to comply with any such re- 


quirement has prejudiced the hirer rescind 


the agreement on such terms as it thinks just, 


or pees such other order ag it thinks fit in the 


circumstances of the case. 


5, Two or more agreements when treat- 
ed as a single hire-purchase agree- 
ment. 


Where by virtue of two or more agreements 
in writing none of which by itself constitutes 
& hire-purchase agreement, there is a bailment 
of goods and the bailee hasan option to pur. 
chase the goodiand the requirements of sec- 
tion 3 and section 4 are satisfied in relation 
to such agreements, the agreement shall be 
treated for the purposes of this Act as a single 
hire-purchase agreement made at the time 
when the last of the agreements was made. 
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oe CHAPTER III 


WABRANTIES AND CONDITIONS, LIMITATION ON 
HIRR-PUROHABH OSARGES AND PASSING 
OF PROPHRTY 


6. Warranties and conditions to be im- 
plied in hire-purchase agreements. 

(1) Notwithatanding anything contained in 
any contract in every hire-purchase agreement 
there shall be an implied warranty — 

(a) that the hirer shall have and enjoy quiet 
possession of the goode; and 

(b) that the goods shall be free from any 
charge or encumbrance in favour of any third 
party at the time when the property is to pass. 


(3) Notwithstanding anything contained in 
any contract, in every hire-purchase agree- 
ment there shall bo— 

(a) an implied condition on the part of the 
owner that he has a right to sell the goods at 
the time when the property is to pass: 

(b) an implied condition that the goods 
shall be of merchantable quality, but no such 
condition shall be implied by virtue of this 
clause — 

(i) as regards defeats of which the owner 
could not reasonably have been aware at the 
time when the agreement was made or 

(ii) as regarda defects specified in the agree- 
ment (whether referred to in the agreement 
as defects or by any other description to the 
like effect), or 

(iii) where the hirer has examined the 
goods, or a sample thereof, as regards defecta 
which the examination ought fo have reveal- 
ed, or 

(iv) if the goods are second-hand goods and 
the agreement contains a statement to that 
effect. 


(3) Where the hirer, whether expressly or 
by implication,— 

(a) has made known to the owner the parti- 
cular purpose for which the goods are requir- 
ed, or — 

(b) in the course of any nntesadant negotia- 
tions, has made that purpose known to any 
other pereon by whom those negotiations were 
conducted, 
there ehall be an implied condition that the 
goods shall be reasonably fit for such purpose, 


(4) Where the goods are let under a hire- 
purchase agreement by reference toa sample 
there shall be — 

(a) an implied condition on the part of the 
owner that the bulk will correspond with the 
- sample in quality; and 

(b) an implied condition on the part of the 
owner thatihe hirer will have a reasonable 
opportunity of comparing the bulk with 


the sample. 
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(5) Where the goods are let under a hire. 
purchase agreement by description there shall 
be an implied condition that the goods will - 
correspond with the description; and if tha 
goods are let under the agreement by refer- 
ence to a sample as well as by description, it- 
shall not be sufficient that the bulk of the 
goods correspond with the sample if the goods. 
do not also correspond with the description. 


(6) An owner shall not be entitled to rely 
on any provision in a hire-purchase agreement- 
excluding or modifying the condition set ont 
in sub-section (3) unless he proves that before 
the agreement was made the provision was 
brought to the notice of the hirer and its effect 
made clear to him. 


(7) Nothing in this section shall prejudice - 
the operation of any other enactment or rule- 
of law whereby any condition or warranty is 
to be implied in any hire-purchase agreement.. 


7. Limitation on hire-purchase charges. 

(1) In this section,— 

(a) “cash price instalment” in relation to s- 
hire-purchase instalment, mesns an amount- 
which bears to the net cash price the same. 
proportion as the amount of the hire-purchase. 
instalment bears to the total amount of hire- 
purchase price; 

(b) “deposit” means any sum payable by 
the hirer under the hire-purchase agreement 
by way of deposit or other initial payment 
or credited or to be credited to him under the. 
agreement on account of any such deposit or 
payment, whether that sum is to be or has 
been discharged by payment of money or by: 
transfer or delivery of goods or by any other: 
meane; j , 

(o) “net cash price”, in relation to goods 
comprised ia a hire-purchase agreement,. 
means the cash price of sueh goods as required. 
to be specified in the hire-purchase agreement. 
under clause (b) of sub-section (1) of section 4,. 
loss any deposit as defined in clause (b); 

(d) "net hire-purchase charges”, in relation. 
to a hire-purchase egraement for any goods, 
means the difference between the ne$ hire- 
purchage price and the net cash price of sush 
goods; 

(e) “net hire-purchase price”, in relation te- 
goods comprised in a hire-purchase agreement, 
means the total amount of hire-purcbasge pries. 
of such goods ag required to be specified in the 
hire-purchase agreement under olause (a) of 
sub-section (1) of section 4 lege, — 

(i) any amount which is payable to soyar- 
the expenses of delivering the goods or any- 
of them to orto the order of the hirer and 
which is specified in the agreement-as included: 
in the hire-purchase price; 
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(ii) any amount which is payable to cover 
registration or other fees under any law in 
respect of the goods or the agreement or both 
and which is specified in ‘the agreement as 
incladed in the hire-purchage price; and 

(iii) any amount 
insurance (other than third party insurance) 
in respect of the goods and which is specified 
in the agreement as included in the hire. 
purahsee price; 

(f) “statutory charges’, in relation to a 
hire-purchase agreement, means the aggregate 
of the amounts calculated in accordance with 
the provisions of sub-section (2) as statutory 
charges in respect of sach of the cash price 
instalments corresponding to sach of the hire. 
purchase instalments under the agreement, 

(2) The statutory charges, in respect of a 
cash price instalment, shall be an amount 
calculated at the rate of thirty per centum 
per annum or, if a lower rate is specified 
under sub-section (8), at such lower rate, in 
accordance with the following formula :— 


COIxRxT 
0=—— 
1 . 
where, —8S0,—represente the statutory 
charge; : 


O!,—represents the amount of cash 
price instalment expressed 
in rupees or fractions of 
rupees; 

R,—repregente the rate; and 

T’.—representa the time, expressed 
in years and fractions of 
years, that elapses between 
the date of the agreement 
and the date on which the 
hire-purchase instalment cor- 
responding to the cash price 
instalment is payable under 
the agreement.. 

(3) The Central Government may, by 
notification in the Official Gazette, and after 
consultation with the Reserve Bank of Indias, 
specify the rate per centum per annum, being 
a rate which shall not be less than ten per 
centum per annum, at which statutory charges 
may be calculated under sub-section (2) and 
different rates may be so specified in respect 
of hire-purchase agreements relating to diffe. 
ront classes or sub-classes of goods. 

(4) Where the net hire-purchase charges in 
relation to a hire-purchase agreement exceed 
the statutory charges in relation to such agree- 
ment caloulsted in accordance with the provi- 
sions of sub-section (2), the hirer may, by 
notice in writing to the owner, either elect to 
treat the agreement as void dr to: have his 
_ liability reduced by the amount by which the 
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net hire-purchase charges exceed the etatutory 
charges aforesaid. 


(5) Where a hirer elects, in accordance with 


‘the provisions of sub-section (4), to treat the 


hire-purchase agreement aa void, the agree- 
ment shall be void, and the amount paid or 
provided whether by cash, cheque or other con- 
sideration, by or on behalf of the hirer in 
relation to the agreement shall be recoverable 
by the hirer as a debt due to him by the 
owner. 

(6) Where the hirer- elects to have his 
liability reduced by the amount referred to in 
sub.gection (4), his liability shall be reduced 
by that amount and that. amount may be sot 
off by the hirer against the amount that would 
otherwise be due under the agreement and, to 
the extent to which it is not go set off, may 
be recovered by the hirer as a debt due to 
him by the owner. 


8. Passing of property. 

Subject to the provisions of this Act, the 
property in the goods to which a hire. purchase 
agreement relates shall pass to the hirer only 
on the completion of the purchase in the 


manner provided in the agreement. 


CHAPTER IV 
RIGHTS AND OBLIGATIONS OF THRE HIRER 


9. Right of hirer to purchase at any time 
with rebate. f 


(1) The hirer may, st any time during the 
continuance of the hire-purchase sgreement 
and after giving the owner not less than 
fourteen days’ notice in writing of his inten- 
tion co to do, complete the purchase of the 
goods by paying or tendering to the owner the 
hire-purchase price or the balance thereof aa 
reduced by the rebate caloulated in the 
manner provided in sub-section (2). 


(2) The rebate for the purposes of sub- 
section (1) shall be equal to two-thirds of an 
amount which bears to the hire-purchase 
charges the same proportion as the balance of 
the hire-purchase price not yet due bears to 
the hire-purchase price, 


Explanation. — In this sub-section, “hire. 
purchase charges’ means the difference be. 
tween the hire.purchase price and the cash 
price as stated in the hire-purchase agreement. 


(3) The provisions of this section shall have 
effect notwithstanding anything to the contrary 
contained in the hire-purchase sgreement but 
where the terms of the agreement entitle the 
hirer to a rebate higher than that allowed by 
this section, the hirer shall be entitled to the 
rebate provided by the agreement. 
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10. Right of hirer to terminate agreement 
at any time. ; 

(1) The hirer may, at any time before the 
final payment under the hire-purchase agree- 
ment falls due and after giving the owner not 

‘Jess than fourteen days’ notice in writing of 
his intention so to do and re-delivering or 
‘tendering the goods to the owner, terminate 
the hire-purchase agreement by payment or 
tender to the owner of the amounts whioh have 
accrued due towards the hire-purchase price 
and have not been paid by him, including the 
som, if any, which he is liable to pay under 
sub-section (2). 

(2) Where the hirer terminates the agree. 
ment under sub-section (1),.and the agreement 
provides for the payment of a sum named on 
account of such termination the liability of 
the hirer to pay that sum shall be subject to 
the following conditions namely :— 

(a) where the sum total of the amounis 
paid and the amounts due in respect of the 
hire-purchase price immediately before the 
termination exceeds one-half of the hire. 
purchase price the hirer shall not be liable to 
to, pay the sum so named ; 

(b) where the sum total of the amounts paid 
and the amounts due in respect of the hire- 
purchase price immediately before the termi- 
nation does not exceed one-half of the hire. 
purchase price the hirer shall be liable to pay 
the difference between the said sum total 
and the said one-half or the sum named in 
the agreement whichever is lesa. 

(3) Nothing in sub-section (2) shall relieve 
the hirer from any liability for any hire which 
might have acerued due before the termi- 
natien. 

(4) Any provision in any agreement whereby 
the right conferred on a hirer by this section 
to terminate the hire-purchase agreement is 
exoluded or restricted, or whereby any liability 
in addition to the liability imposed by this 
Act is imposed on s hirer by reason of the 
termination of the hire-purchase agreement by 
him under this section, shall be void. 

(5) Nothing in this section shall prejudice 
any right of a hirer to terminate a hire. 
purchase agreement otherwise than by virtue 
of this section. 


11. Right of hirer to appropriate pay- 
ments in respect of two or more 
agreements. 

A hirer who is liable to make payments in 
respect of two or more hire-purchase agree. 
ments to the same owner shall notwithstand. 
ing any agreement to the contrary be entitled 
en making any payment in respect of the 
agreements which is not sufficient to discharge 

t 
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the total amount then due under all the 
agreements to appropriate the sum so paid by 
him in or towards the eatisfaction of the sum 
due under any one of the agreements or in or 
towards the eatisfaction of the sums due under 
any two or more of the agreements in such” 
proportions as he thinks fit, and if he fails to 
make any such appropriation as aforesaid, the 
sum so paid shall by virtue of this section 
stand appropriated towards the astisfaction of . 
the sums dne under the respective hire. 
purchase agreements in the order in which 
the agreements were entered into. 


12. Assignment and transmission of 
hirer’s right- or interest under hire- 
purchase agreement. 


(1) The hirer may assign his right, title and 
interest under the hire-purchase agreement 
with the consent of the owner, or if hia gon. 
sent ia unreasonably withheld, without hig 
consent. . 


(2) Except as otherwise provided in this 
section no ‘payment or other consideration 
shall be required by an owner for his consent 
toan assignment under sub-section (1), and 
where an owner requires any such payment or 
other consideration for his consent that con- 
gent shall be deemed to be unreasonably 
withheld. - 


(3) Where on a request being made by a 
hirer in this behalf the owner fails or refuses 
to give his consent to an assignment under 
sub-section (1) the hirer may apply to the 


‘Court for an order declaring that the consent 


of the owner to the assignment has been un. 
reasonably withheld and where such an order 
is made the consent shall be deemed to be 
unreasonably withheld. 


Explanation.—In this sub-section, ''Court” 
means @ Court which would have jurisdiction 
to entertain a suit for the relief claimed in 
the application. 


(4) As a condition of granting such consent 
the. owner may stipulate that all defaults 
under the hire-purchase agreement ghall be 
made good and may require the hirer and the 
assignees to execute and deliver to the owner 
an assignment agreement in a form approved 


-by the owner, whereby without affesting the 


continuing personal liability of the hirer in 
such respects the assignee agrees with tha 
owner to be personally liable to pay the 


instalments of hire remaining unpaid and to 
perform. and observe all other stipulations 


and conditions of the hire-purchase agreement 
during the residue of the term thereof and 
whereby the*assignes indemnifies the hirer in 


respect of such liabilities, 


1972 
(5) The right, title and interest of a hirer 


- ander a hire-purchare agreament shall -be~ 


capable of passing by operation of law to the 
legal representative of the hirer but nothing 
‘in this‘sob-section shall relieve the legal repre- 
sentative from compliance with the provisions 
of the hire-purchase agreement. 


Explanation. — In this sub-section the ex- 
pression “legal representative’? has the same 
meaning as in clause (11) of section 2 of the 
Gode of Civil Procedure 1908. z 


(6) The provisions of this section shall apply 
notwithstanding anything to the contrary 
contained in the hire-purchage agreement. 


13. Obligations of hirer to comply with 
agreement, 
Subject to the provisions of this Act a hirer 
shall be bound — 
(a) to pay the hire in aciordance with the 
agreement and 
(b) otherwise to comply with the terms of 
the agreement. 


14. Obligation of hirer in respect of care 
to be taken of goods. 

(1) A hirer in the absence of a contract to 
the contrary,— ; 

(a) shall be bound to take as much oare of 
the goods to which the hire-purchase agree- 
ment relates asa man of ordinary prudence 
would under similar circumstances take of hia 
own goods:of the same bulk quality and 
value; 

(b) shall not be responsible for the logs, 
destruction or deterioration of the goods, if 
he has taken the amount of care thereof des- 
cribed in clause (a), 


(2) The hirer shall be liable to make com. 
pensation to the owner for any damage caused 
by failure to take care of the goods in accor. 
dance with the provisions of sub-section (1). 


15. Obligation of hirer in respect of use 
of goods, 

Tf the hirer makes any use of the goods to 
which the hire-purchase agreement relates 
which ig not according to the conditions of 
the agreement, the hirer shall be liable to 
make compensation to the owner for any 
damage arising to the goods from or during 
such use. 


16. Obligation of hirer to give informa- 
tion as to whereabouts of goods. 

(1) Where by virtue of a hire-purchase 
agreement a hirer is under a duty to keep in 
his possession or control the goods to which 
the agreement relates, the hirer shall, on 
- receipt of a request in writing from the owner, 
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inform the owner where the goods are at the 
time when the information is given or, if it 
is sent by post, at the time of posting. 


(2) If the hirer. fails without reasonable 
cause to give the said information within 
fourteen days of the receipt of the notice, he 
shall be punishable with fine which may ex- 
tend to two hundred rupees. 


17. Rights of hirer in case of seizure of 
goods by owner. 


(1) Where the owner seizes under clause (a) 
of section 19 the goods let under a hire-pur- 
chase agreement, the hirer may recover from 
the owner the amount, if any, by which the 
hire-purchase price falls short of the aggre- 
gate of the following amounts, namely :— 


(i) the amounts paid in respect of the hire. 
purchase price up to the date of seizure; 


(ii) the value of the goods on the date of 
seizure. 


(2) For the purposes of this section, tha 
value of any goods on the date of seizure is. 
the best price that oan be reasonably ob- 
tained for the goods by the owner on that 
date less the aggregate of the following 
amounts, namely :— 

(i) the reasonable expenses incurred by the 
owner for seizing the goode; 

(ii) any amount reasonably expended by 
the owner on the storage, repairs or main- 
tenance of the goods; 


- (iii) (whether or not the goods have subse. 
quently been sold or otherwise disposed of 
by the owner) the reasonable expenses of sell. 
ing or otherwise disposing of the goods; and 

(iv) the amount spent by the owner for 
payment of arrears of taxes and other duos 
which are payable in relation to the goods 
under any law for the time being in force and 
which the hirer was liable to pay. 


(3) If the owner fails to pay the amount 
due from him.under the provisions of this 
section or any portion of such amount, to the 
hirer within a period of thirty days from the 
date of notice for the payment of the said 
amount is served on him by the hirer the 
owner shall be liable to pay interest on such 
amount at the rate of twelve per cent. per 
annum from the date of expiry of the said 
period of thirty days. 


(4) Where the owner has sold the goods 
seized by him the onus of proving that the 
price obtained by him for the goods was the 
best price that could be reasonably obtained 
by him on the date of seizure shall lie upon 
him. 
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CHAPTER V 
BRIGHTS AND OBLIGATIONS OF THE OWNSE 


18. Rights of owner to terminate hire- 
purchase agreement for default in 
payment of hire or unauthorised act 
or breach of express conditions. 


(1) Where a hirer makes more than one 
default in the payment of hire as provided in 
the hire-purchase agreement then, subject to 
the provisions of section 21 and after giving 
the hirer notice in writing of not less than— 

(i) one week, in acase where the hire is 
payable at weekly or lesser intervals; and 

(ii) two weeks, in any other osse, 
the owner shall be entitled to terminate the 
agreement by giving the hirer notice of ter- 
mination in writing: 

Provided that if the hirer pays or tenders 
to the owner the hire in arrears together 
with such interest thereon as may be payable 
under the terms of the agreement before the 
expiry of the sa‘d period of one week or, as 
the case may be, two weeks, the owner shall 
not bs entitled to terminate the agreement. 

(2) Where a hirer— 

(a) does sny act with regard to the goods 
to which the agreement relates which ia in- 
consistent with any of the terms of the agree- 
ment; or 

(b) breaks an express condition which pro- 
vides that, on the breach thereof, the owner 
may terminate the agreament, 
the owner shall, subject to the provisions of 
section 22, be entitled to terminate the agree- 
ment by giving the hirer notice of termination 
in writing. 

19. Rights of owner on termination. 

Where æ hire-purchase agreement is ter- 
minated under this Aot, then the owner shall 
be entitled, — 

(a) to retain the hire which has already 
been paid and to recover the arrears of hire 
due; 

Provided that when such goods are seized 
by the owner, the retention of hire and re- 
covery of the arrears of hire due shall be 
anbject to the provisions of section 17; 

(b) subject to the conditions specified in 
clauses (a) and (b) of sub-section (2) of seo. 
tion 10, to forfeit the initial deposit, if so 
provided in the agreement; 

(o) subjeot to the provisions of section 17 
and section 20 and subject to any contract to 
the contrary, to enter the premises of the 
hirer and seize the goods; 

(d) subject to the provisions of section 21 
and section 22, to recover possession of the 
goods by application under section 20 or by 
suit; 
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(e) without prejudice. to the provisions of 
sub-section (2) of section 14 and of section 15, 
to damages for non.delivery of the goods, 
from the date on which termination is effec. 
tive, to the date on which the goods are deli. 
vered to or seized by the owner. 


20. Restriction on owner’s right to re- 
cover possession of goods otherwise 
than through Court. 

(1) Where goods have been let under a 
hire-purchase agreement and the statutory 
proportion of the hire-purchase price haa been 
paid, whether in pursuance of the judgment 
of a Court or otherwise, or tendered by or on 
behalf of the hirer or any surety, the owner 
shall not enforce any right to recover posses. 
sion of the goods from the hirer otherwise 
than in accordance with sub-section (3) or by 
suit. 

Explanation. — In this section, ‘statutory 
proportion” means,— 

(i) one-half, where the hire-purchase price 
is less than fifteen thousand rupees ; and 

(ii) three-fourths, where the hire-purchase 
price is not leas than fifteen thousand rupees : 

Provided that in the case of motor vehicles 
as defined: in the Motor Vehicles Act, 1939, 
“statutory proportion” shall mean,— 

(i) one-half, where the hire-purchase price 
is less than five thousand rupees ; 

(ii) three-tourths, where the hire.purchase 
price is not less than five thousand rupees 
but less than fifteen thousand rupees ; 

(iii) three-fourths or such higher proportion 
not exceeding nine-tenths as the Oentral 
Government may, by notification in the Offi. 
cial Gazette, specify, where the hire-purchase 
price ia not less than fifteen thousand rupees, 


(2) If the owner recovers possession of 
goods in contravention of the provisions of 
sub-section (1), the hire-purabase agreement, 
if not previonaly terminated, shall terminate, 
and— ; 

(a) the hirer shall be released from all 
liability under the agreement and shall be 
entitled to recover from the owner all sums 
paid by the hirer under the agreement or 
under any security given by him in respect 
thereof ; and 

(b) the surety shall be entitled to recover 
from the owner all sums paid by him under 
the contract of guarantee or under any secu- 
rity given by him in respect thereof. 


(3) Where, by virtue of the provisions of 
gub-aection (1), the owner is precluded from 
enforcing & right to recover possession of the 
goods, he may make an application for re- 
covery of possession of the gooda to any Court 
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having jurisdiction to entertain a suit for the 
same relief, 

(4) The provisions of this section shall not 
apply in any case in which the hirer has 
terminated the agreement by virtue of any 
right vested in him. 

21. Relief against termination for non- 
payment of hire. 


‘Where the owner, sfter he has terminated 
the hire-purchase sgreement in accordance 
with the provisions of sub-section (1) of sec- 
tion 18, institutes a suit or makes an applica- 
tion against the hirer for the recovery of the 
goods, and at the hearing of the suit or appli. 
cation, the hirer pays or tenders to the owner 
the hire in arrears, together with such interest 
thereon ag may be payable under the terms 
of the agreament and the costs of the suit or 
application incurred by the owner and com. 
‘plies with such other conditions, if any, as 
the Court may think fit to impose, the Court 
may, in lieu of making a decree or order for 
specific delivery, pass an order relieving the 
hirer against the termination ; and thereupon 
the hirer shall continue in possession of the 
goods as if the agreement had not been termi- 
nated. 


22, Relief against termination for un- 
authorised act or breach of express 
condition. 

Where a hire.purchase agreement has been 
terminated in accordance with the provisions 
of clause (e) or clause (b) of sub-section (2) of 
eaction 18, no suit or application by the owner 
against the hirer for the recovery of the goods 
Shall lie unless and until the owner has 
served on the hirer a notice in writing,— 

(a) specifying the particular breach or act 
somplained of ; and 

(b) if the breach or act is capable of remedy, 
requiring the hirer to remedy it, 
and the hirer fails, within a period of thirty 
days from the date of the service of the 
notice, to remedy the breach ox act if it is 
capable of remedy. 


23. Obligation of owner to supply copies 
and information. 

(1) It shall be the duty of the owner to 
“supply, free of cost, a true copy of the hire. 
purchase agreement, signed by the owner,— 

(a) to the hirer, immediately after execu. 
tion of the agreement ; and 

(b) where there is a contract of guarantee. 
to the surety, on demand made at any time 
before the final payment has been made under 
the agreement, 

(2) It shall also be the duty of the owner, 
at any time before the final payment has been 
made under the hire-purchase agreement, to 
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supply to the hirer, within fourteen days after 
the owner receives a request in writing from 
the hirer in this behalf and the hirer tenders 
to the owner the sum of one rupee for ex. 
penses, a statement signed by the owner or 
his agent showing— 

(a) the amount paid by or on bebalf of the 
hirer ; 

- (b) the amount which has become dua 
onder the agreement but remains unpaid, and 
the date upon which each unpaid instalment 
became due, and the amount of each such 
instalment ; and 

(c) the amount which is to become payable 
under the agreement, and the date or tha 
mode of determining the date upon which 
each future instalment is to become payable, 
and the amount of each such instalment. 


(3) Where there is a failure without reason- 
able cause to carry out the duties imposed by 
sub-section (1), or sub-section (2), then, while 
the default continues,— 

(a) the owner shall not be entitled to 
enforce the agreement against the hirer or to 
enforce any contract of guarantee relating to 
the agreement, or to enforce any right to 
recover the goods from the hirer ; and 

(b) no gecurity given by the hirer in respect 
of money payable under the agreement or 
given by a surety in respect of money payable 
under such a contract of guarantee as afore- 
said shall be enforceable against the hirer or 
the surety by any holder thereof, 
and, if the default continues fora period of 
two months, the owner shall be punishable 
with fine which may extend to two hundred 
rupees. 

(4) Nothing in sub-section (3) shall be 
construed ss ‘affecting the right of # third. 
party to enforce against the owner ox hirer or 
against both the owner and the hirer any 
charge or encumbrance to which the goods 
covered by the hire-purchase agresment are 


subject. - 
CHAPTER VI 
MrmcaLiaNngous 


24. Discharge of price otherwise than by 
payment of money. 

Where an owner has agreed that any part 
of the hire-purchase price may be discharged 
otherwise than by the payment of money, any 
such discharge shall, for the purposes of 
section 10, section 11, section 17, section 20. 
and section 23, be deemed to be s payment 
of that part of the hire-purchase price. 


25. Insolvency of hirer, efc. 

(1) Where, during the continuance of the 
hire-purchage agreement, the hirer is adjudg. 
ed insolyent under any law with respect to 
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insolvency for the time’ being in force, the 
Official Receiver or where the hirer is a oom- 
pany, then in the event of the company being 
wound up, the liquidator, shall have, in 
respect of the goods which are in the posses. 
sion of the hirer under ihe agreement, the 
game r’ghts and obligations aa the hirer had 
in relation thereto. 

(2) The Official Receiver or the liquidator, 
as the case may be, may, with the permission 
of the Insolvency Oourt or the court in which 
the winding up proceedings are pending, 
assign the rights of the hirer under the agree- 
ment, to any other person, and the assignee 
shall have all the rights and be subject to 
all the obligations of the hirer under the 
agreement. 

Explanation. — In this section, ‘Official 
Receiver” means an Official Receiver appoint- 
ed under the Provincial Insolvency Act, 1920, 
and includes any person holding a similar 
ofice under any other law with respect to 
insolvency for the time being in force. 

26. Successive hire-purchase agreements 
between same parties. 

Where goods have been let under s 
hire-purchase agreement, and at any time 
thereafter the owner makes a subsequent hire. 
purchase agreement with the hirer, whether 
relating exclusively to‘other goods or to other 


goods together with the goods to which the: 


first agreement relates, any such subsequent 
hire-purchase agreement shall not have effect 
in £o far as it affects prejudicially any right 


which the hirer would have had by virtue of . 


gection 20 under the first agreement, if such 


‘subsequent hire- purchase agreement had nob 
been made. 


27. Evidence of adverse detention in suit 
or application to recover possession 
of goods.} 

(1) Where, in a suit or application by an 
owner of goods which have been let under a 
hire-purchage agreement, to enforce a right 
to recover possession of the goods from the 
hirer, the owner proves that, before the com- 
mencement of the suit or application and 
after the right to recover poseession of the 
goods accrued, the owner made a request in 
writing to the hirer to surrender the goods, 
the hirer’s pogsession of ihe goods shall, for 
the purpose of the owner’s claim to recover 
posfession thereof, be deemed to be adverse 
to the owner. 

(2) Nothing in this section shall affect a 
claim for damages for conversion. 


.28, Hirer’s refusal to surrender goods not 


to be conversion in certain cases, 


If, during the subsistence of any restriction 
to which the enforcement by an owner of a 
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right to recover possession of goods trom a 
hirer is eubject by virtue of this Act, the hirer 
refuses to give up possession of the goods to 
the owner, the hirer shall not, by reason only- 
of such refusal, be liable to the owner for 
conversion of the goods. 


29. Service of notice. 

Any notice required or authorised to be 
served on or given to an owner or à hirer 
under this Act may be so served or given— 

(a) by delivering it to him personally; or 

(b) by sending it by post to him at his lasi 
known place of residence or business. 


30. Power to exempt from provisions of 
sections 6, 9, 10, 12 and 17 in certain 
cases. 

Where the Central Government is satisfied 
that having regard to— 

(a) the short supply cf any goods or olass of 
goods, or 

(b) the use or intended ure of any goods or 
class of goods and the percons by whom such 
goods or class of goods are used or intended 
to be used, or 


(c) the restrictions imposed upon the trade 
or commerce in any goods or olass of goods, 
or 

(d) any other ci:cumstances in relation to 
any goods or claes of goods, 
it is necessary or expedient in the publia 
interest so to do, the Oentral Government 
may, by notification in the Official Gazette, 
direct that clause (b) of eub-seation (2) of 
section 6, section 9, gection 10, section 12 and 
section 17 or any of them ehall not apply. or 
shall apply with such modifications as may 
be specified in the notification, to hire. 
purchase sgreements relating to such gooda ox 
class of goods. 


31. Act not to apply to existing agree- 
ments. 
This Act shall not apply in relation to any 
hire-purchase agreement made before the com- 
mencement of this Aci. 
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THE NATIONAL SERVICE 
ACT, 1972 


[ Act No. 28 of 1972]* 
[9th June, 1972] 


An Act to provide for the registration of 
qualified persons and for the rendering 
of national service by such persons and 
for matters connected therewith. 


Be it enacted by Parliament in the Twenty. 
third Year of the Republic of India as 
follows :— 


OHAPTER I 
Pauli MINABY 


1. Short title, extent and commencement. 


(1) This Act may be called the National 
Service Act, 1972, 


(2) It extends to the whole of India. 
(3) It shall come into force on such date as 


the 


Central Government may, by notification, 


appoint. 


2. Definitions. 

In this Act, unless the context otherwise 
requires,— 

(a) “employer” means any person who 
employs any qualified person for doing any 
work in any establishment and includes any 


*Recaived the assent of the President on 9-6-1972 
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person entrusted with the supervision and 
eontrol of qualified persons in such establish. 
ment; f 

(b) “establishment” means — 

(i) any office, or 

(ü) any place where any industry, trade, 
business or occupation is carried on, and 
includes any technical institution or training 
entre; 

(c) “national service” means any service 
which is likely to assist the defence of India 
and civil defence or the efficient conduct of 
military operations and includes such social 
service as the Central Government may, if it 
is of opinion that it is necessary for public 
purposes so to do, by notification specify in 
this behalf; 

(d) “notification” means a notification 
published in the Offcial Gazette; 

(e) “prescribed” means presoribed by rules 
made under this Aot; 

(f) “qualified person” means a citizen of 
India who is ordinarily resident in India and 
who, — 

(i) has obtained 8 recognised medical 
qualification within the meaning of the Indian 
Medical Council Act, 1956, or 

(ii) has obtained, or has passed an examina- 
tion which entitles him to obtain, a degree of 
a University or its equivalent qualification in 
any branch of engineering or technology or 
both. 


Ewplanation—For the purposes of this Act, 
a qualified person who is resident in India 
shall be deemed to be ordinarily resident 
there unless— 

(a) he is residing there only for the purposes 
of attending a course of education; or 

{b) the ciroumstances of his residence there 
are otherwise such as to show that he is 
residing there for a temporary purpose 
only; or 

(o) he, being a person who was born or 
domiciled in any country outside India, has 
been resident in India for less than two years. 


CHAPTER II 


LIABILITY OF PERSONS TO RENDER 
NATIONAL SERVICE 
3, Liability of persons to be called up for 
national service. 
(1) Every person who— 
(a) ia a qualified person at ihe commence. 
ment of this Act, or 
(b) becomes a qualified person after such 
#ommnencement, 
shall, if he has not attained the age of thirty 
years at such commencement, or, as the case 
may be, on the date on which he becomes a 
qualified person, be liable until he attains the 
age of thirty yeara, to be called up for 
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national service for a period of not more than 
four years. 


(2) The period of national service for which 
a qualified person shall be liable to be called 
up under thie Aot shall begin from the date 
on which he is required by an enlistment 
notice served under this Act to present himself 
to the authority specified therein and shall 
end on the day when his term of national 
service is completed in accordance with the 
provisions of this Act, 


4. Voluntary service in lieu of national 
service. 


(1) If a qualified person hag been enlisted 
under any other law for the time being in 
force for service in one of the Armed Forces 
of the Union for a period of not less than four 
years, he shall perform the eervice required ` 
of the members of that Force in lieu of the 
national service required under this Act, 


(2) Ifa qualified person has rendered or is 
rendering service other than service in one 
of the Armed Forces of the Union and euch 
service is declared by the Central Government 
to be equivalent to national service, the period 
of such service shall be deemed to be service 
in lieu of the national service required under 
this Act and he shall (unless he has ceased to 
be liable under this Act to be called up for 
national service), be liable to be called up for 
national service for such term as will, together 
with the service completed by him, be equi- 
valent to the#term of service for which persons 


are liable to serve under this Ack. 


(3) I any qualified‘porson has been enlisted 
as a member of— 

(a) the Indian Reserve Forces, regulated 
under the Indian Reserve Forces Act, 1888, 

(b) the Territorial Army constituted under 
the Territorial Army Act, 1948, 

(c) the Air Force Reserve or the Auxiliary 
Air Force :Reserve constituted under the 
Reserve and Auxiliary Air Forces Act, 1952, 

(d) the Indian Naval Reserve Forces raised 
and maintained under the Navy Act, 1957, or 

(e) any other Force of the foregoing nature, 
he shall not be called up, go long as he con- 
tinues to be a member of that Force to render 
national service onder this Act: 

Provided that he shsll, after he has ceased 
to be a member of such Force, be liable to 
ronder national service (unless he has ceased 
to be liable under this Act to be called up for 
national gervice) for such term ag will, together 
with the actual service rendered by him asa 
member of ,that orca be equivalent to the 
term of service for which persons are liable to 
serve under this Act. 


1972 


§. Liability to 
service. 

If any qualified person serving in the Armed 
Forees of the Union ceases to serve therein 
before he has completed four years of such 
service he shall, unless he has ceased to be 
liable under this Act to be called up for 
national service, be liable to be called up to 
serve for such term as will, together with the 
service completed by him, be equivalent to the 
term of service for which peraons are liable to 
serve under this Act. ` 


complete interrupted 


6. Power of Central Government to direct 
a person to render service with the 
Armed Forces of Union or other 
national service. 


Bubject to the provisions of section 3, the 
Central Government may by order require a 
qualified person to render service in the Armed 
Forces of the Union or such other national’ 
service as it may specify in this behalf for 
such period and at such place as may be 
apecified in the order. 


7. Discipline. 

(1) Every qualified person enlisted under 
this Act for national service in the Armed 
Forces of the Union shall, subject to such con- 
ditions as may be prescribed be bound to serve 
in any branch of the Armed Forces to which 
he is for the time being attached, and shall be 
aubject to all laws, roles, regalationa and 
orders in force for the time being in relation 
+o such branch. 


(2) Every qualified person enlisted for any 
national service, other than service in the 
Armed Forces of the Union shall aubject to 
guch conditions as may be prescribed be bound 
to serve in any position or post to which he 
is appointed for the time. being and shall ba 
subject to all laws, rules regulations and 
orderd in force for the time being in relation 
to such position or post. 


8. Power of Central Government to re- 
quire any employer to release quali- 
fied persons. 

(1) The Central Government may, by order 
in writing, reqaire any employer fo release 
any qualified person for employment in 
` national gervice within such time as may be 
specified in the order. 


(2) Where an employer releases a qualified 
pereon for employment in national service 
such employer shall not be liable to pay the 
salary, wages and other emoluments, if any, of 
the qualified person for the perjod during 
whichinational service is or has been rendered 
by the qualified person. 
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(3) No contract subsisting between s quali- 
fied person and his employer on the date of 
release of the qualified person for employment 
in national service shall be enforceable until 
such qualified person has been discharged from 
national service, 

(4) In computing the period specified in 
any contract of service in relation to a quali- 
fied person who has been called upon to ren- 
der national service the period of national 
service actually rendered by such qualified 
person shall be excluded. 

(5) If any employer fails without sufficient 
cause to comply with the order mede under 
sub-section (1) he shall be liable to be punish. 
ed with imprisonment for a term which may 
extend to three years and also with fine which 
may extend to one thousand rupees. 


9. Transfer. 


The Central Government may by regulations 
make provisions for enabling or requiring a 


_ qualified person rendering national service in 


any branch of the Armed Forces of the Union 
to be transferred to any other branch of that 
Force or to any other branch of national 
service or vice versa. 


10. Persons not to leave national service 
or be discharged therefrom unless 
permitted by Central Government. 

(1) No qualified person readering national 
service under thia Act shall leave auch gervice 
until he is discharged therefrom under 
section 17. 

(2) No qualified person who has been served . 
with a notico under sub-section (1) of sec- 
tion 13 oran enlistment notice under section 14 
shall, if he is in any employment at the date 
of service of such notice leave such employ. 
ment or be discharged therefrom except in 
accordance with the provisions of this Act. 

Provided that nothing in this sub-section 
shall apply where the employment of a queli- 
fied person is terminated for the reason that 
the said pereon bas been guilty of gross inaub- 
ordination, habitual sbsence from work, or 
serious misconduct or has been convicted of 
an offence. 

(3) If a qualified person who has been 
served with a notice under sub-section (1) of 
section 13 or an enlistment notice under 
section 14 léaves any employment in which 
he is engaged at the data of service of such 
notice or is discharged therefrom otherwise 
than in accordance with the provisions of this 
Act, he or, as the case may be, the person by 
whom he is discharged, shall be punished with 
imprisonment for a term which may extend 
to five years and also with fine which may 
extend to two thousand rupees. 
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REGISTRATION AND ENLISTMENT FOR 
NATIONAL BBRVION 


11. Persons required to register. 


(1) Every qualified person shall, if he ia 
liable, at the commencement of this Act, to 
be called up for national service, make an 


application, within ninety days from such 


commencement, to be registered under this 
Act. 

(2) Every qualified person who becomes 
liable after the commencement of this Act, to 
be called up for national service, shall, within 
thirty days from the date on which he becomes 
go liable, make an application to be registere 
under this Act. ; 


12. Registration. 


(1) The Central Government shall, by 
general order, direct qualified persons who 
are required tobe registered under this Act,— 

(a) to furnish at such place and time, in 
such manner and to such authority or person 
as may be specified therein, such particulars 
about fhemselves as the order may require; 
and 

(b) to make at such place, in such manner 
and to such authority or person as may be 
specified in the order, an application to be 
registered under thie Act. 

(2) The order made’ under sub-section (1) 
may make different provisions in relation to 
different classes of qualified persona subject 
to registration and may provide for exempting 
from any requirements of the order of any 
class of qualified persons with respect to whom 
the Central Government is satisfied that 
particulars sufficient for the purposes of this 
Aot can be ascertained otherwise than ‘by 
virtue of those requirements. 


(3) If any qualified person fails to comply 
with any requirement of the order made 
under sub-section (1), he shall be liable to be 
punished with imprisonment for a term which 
may extend to three years, or with fine which 
may extend to one thousand rupees, or with 
both. 

(4) The Central Government shall ensure— 

(a) that upon an application duly made for 
registration under this Act, the name and 
address of the applicant together with tha 
particulars of the matters with respect to 

. which information was given by the applicant 
in pursuance of the order made under sub- 
section (1) are entered in a register kept for 
the purposes of this Act, to be known as the 
“National Service Register”; and 

(b) that upon the applicant being registered, 
a certificate of registration is isaned to the 
applicant in the pressribed form. 
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(5) The information contained: in the 
National Service Register shall not be used . 
for any purpose other than the purposed of 
this Act: 

Provided that nothing in this sub-section 
shall preclude the Central Government from 
disclosing, for statistical purposes, any infor. 
mation contained in the National Service 
Register. 

(6) The Central Government may cause 
registration to be made of, and æ certificate 
of registration to be issued to, any qualified 
person of a class exempted from any of the 
requirements of sub-section (1) as if that 
person had duly applied to be registered under 
this Act. 


(7) (a) If any qualified person subject to 
registration under this Act communicates to 
the Central Government in ithe preseribed 
manner, that he has a preference for the 
Army, Air Force or Naval Service, that fact 
shall be recorded in the National Service | 
Register. , 

(b) If a qualified person belonging to & 
class which is exempted from registration 
under this Act has a preference for the Army, 
Air Force or Naval Service, he shall intimate 
such preference to the Central Government in 
such manner ag that Government may specify 
and, on receipt of such intimation, the Central 
Government shall cause such preference to 
be recorded in the National Service Register. 


(8) (a) If any change occurs in the name 
or address of any qualified person while such 
person remains registered under this Act, or 
if any such person soquires any additional 
academic or profesional qualification or dis- 
tinction, he shal! forthwith communicate the 
change of his name or address, or, as the case 
may be, the acquisition by him of additional 
academic or professional qualification or dis. 
tinction to the Central Government in the 
prescribed manner and at the game time 
return to the Central Government, for correc. 
tion, any certificate of registration held by 
him and if he fails to communicate the change 
of his name or address, or, as the case may be, 
the acquisition by him of the additional 
academic or professional qualification or dis- 
tinction, -he shall be liable to be punished 
with fine which may extend to five hundred 
rupees. 

(b) Upon the receipt of a communication 
of the change of name of address of any 
qualified person registered under this Act or 
of acquisition by him of additional academio 
or professional qualification or distinction, the 
Oentral Government shall cause the necessary 
corrections: to be made in the entries in the 
National Service Register and shall either 
cause the certificate to be corrected and 
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returned to such person or cause a fresh 
gartificate to be issued to him. 


(9) The Central Government may, by rules 
made under this Act, provide for the issue, 
in specified ciroumstances, of fresh certificates 
of registration in place of certificates which 
have been lost, destroyed or defaced. 


13, Notice of likelibood of calling up for 
national service. 


(1) The Oontral Government may from 
time to time cause to be served on any 
qualified person subject to registration under 
this Act, and, if he is engaged in any employ- 
ment, also on hie employer, a written notice 
in the prescribed form stating that such person 
is likely to be called upon, at any time within 
.œ period of twelve months next following to 
render national service. 


(2) Omission to serve any notice referred 
to in sub-section (L) on an employer or the 
Service of such notice on a3pergon who is not, 
at the time of service of such notice, the 
employer of the qualified parson concerned, 
ehall not invalidate the notice served under 
sub-section (1) on the qualified person and 
shall not affect the liability of the qualified 
person to be called up for national cervice. 


(3) Ehe Central Government may cause to 


be served, on any qualified person served 
with a notice referred to in sub-section (1), & 
written notice requiring that person to submit 
himself to an examination, by such authority, 
atgsueh place and at such time, as may be 
spesified in the notice, of his physical and 
mental fitness for being called up for national 
aorviee. 

(4) Phe Central Government may make 
regulations for the examination of the physical 
and mental fitmess of persons subject to regie- 
tration under this Act and such regulations 
may, in particular, enable the medical and 
other authority— 

(a) in a cage. where he is unable to complete 
the examination on one occasion, to direct 
the person examined to submit himself fora 
further examination on a specified time and 
place ; 

(b) to direst the person examined to submit 
himself for examination by a specialist. 

(5) The Central Government may by regu. 
lations determine the categories in which 
persons examined under this section are to be 
plaeed with reference to their physical and 
mental sondition. 


(6) If any qualified, person fails to comply 
with the requirements of notice served on 
him under sub-section (8) or any regulations 
made or directions given under stb-section-(4), 

_he shall be liable to be punished with impri- 
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sonment for a term which may extend to 
three years, or with fine which may extend to 
one thousand rupees, or with both. 


(7) The Oourt by which a qualified person 
is convicted of an offence under this rection 
may, without prejudice to any penalty which 
may be imposed on him, order him to submit 
himself to an examination of his physical and 
mental fitness, further examination or exami- 
nation by a specialist, as the case may be, at 
such place and at such time as may be fixed 
by the Court and any such order may provide 
that auch person shall be detained in custody 
until that time and shall be taken by a police 
officer to that place and at that time : 

Provided that no person ehall be detained 
in custody by virtue of any such order for 
more than twenty-four hours. 

(8) A qualified person who, having been 
ordered by a Court under gub.gection (7) to 
submit himself to an examination of his physi- 
cal and mental fitness and to be detained in 
custody, is taken by a police officer to the 
place and atthe time at which he ia to be 
examined doea not submit himself to an 
examination of his physical and mental fitness 
in accordance with the order, he may be 
arrested by that or any other police officer 
without a warrant 

(9) A qualified pereon, who fails to submit 
himself to an examination of his physical and 
mental fitness in accordance with an order 
made under sub-section (7), shall be liable to 
be punished with imprisonment ‘for a term 
which may extend to three years, and also 
with fine which may extend to one thousand 
rupees. 

(10) A notice served on any qualified per. 
son under this section shall cease to have effect 
if, before that date on which he ia required to 
submit himself to an examination of hia physi- 
cal and mental fitness, he ceases to be subject 
to registration under this Act, 


(11) The Central Government may pay to 
the medical or other authority, specialist, or 
any qualified person undergoing examination 
of his physical and mental fitness under this 
section such travelling and other allowances, 
including compensation for loss of remunera. 
tive time, in accordance with such. ecales ag 
may be prescribed. 


14. Enlistment for national service. 

(1)- Subject to such priorities aa may be 
prescribed, the Central Government may causa 
to be served on any qualified person for the 
time being liable under this Act to be called 
up for national service, who has been found, 
after an oxamination of his physical and 
mental condition, fit for such service, a written 
notice in the prescribed- form (in this Act 
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referred to aa the “enlistment notice’) stating 
that he is called up for national service in 
auch one of the Armed Forces of the Union 
or in such other service as may be specified in 
the enlistment notice and requiring him to 
present himself at such place and at such time 
and to such authority, as may be specified in 
the notice : 

Provided that an enlistment notice under 
this section shall not require the person upon 
whom it ig served to present himself on a day 
earlier than the fourteenth day after the date 
of service of the notice ox such earlier day as 
may be determined at his request. 


(2) An enlistment notice served on any 
qualified person shall cease to have effect if, 
before the day on which he is thereby required 
to present himself, he ceases to be liable to be 
called up for national service under this Ack. 

(3) The Ceniral Government may pay to 
persons required to present themselves in 
pursuance of an enlistment notice served upon 
them travelling and other allowances in ao- 
cordance with such scales as may be prescribed, 

(4) If on the day specified in the enlistment 
notice. as the day on which the person to 
whom the notice relates is required to present 
himeelf for national service— 

(a) a postponement certificate relating to 
him is in force, or 

(b) any appeal or application by him for 
postponement of national service is pending, 
the enlistment notice served on him shall be 
of no effect. 

(5) The enlistment notice shall be sexved 
in such manner as may be presaribed. l 


15, Salary, wages, etc, andłtravelling 
allowances to be paid to persons 
enlisted for national service. 

(1) Every qualified person who is celled up 
for national service under this Act, or who is 
transferred from one form of national service 
to another, ehall be paid such salary, wages, 
allowances, pension, disability and death com- 
pensations and other benefits as may be 
prescribed : 

Provided that such payments shall be on 
scalas not less favourable than those admis. 
sible to percons of like qualifications, experi. 
ence and length of service in similar positions 
under the Government. 

Explanation. — For the purposes of the 
foregoing proviso, the length of standing of a 
qualified person as an engineer or medical 
practitioner, ag the case may be, shall be 
construed as the length of his service. 

(2) Any qualified person who is called up 
for national service or transferred from one 
form of national service, or from one place 
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of employment in the national service, to 
another, shall be paid travelling allowance 
for journey to his place of employment under 
this Act at such rate aa may be prescribed, 


(3) A qualified person who, on the date of 
the service of the enlisiment notice on him, 
is engaged in any employment, or a qualified 
person whois transferred from one form of 
national service, or from one place of em. 
ployment in the national service, to another, 
shall be paid, for the period of hia transit from 
the place of his former employment to the 
place of bis employment under this Act, salary 
or wages (including allowances) at the rate 
fixed by the Oentral Government under sub. 
gection (1). ~ 

(4) A qualified person who was in any em. 
ployment on the date on which he was called 
up for national service under this Act, shall, 
on his discharge from such service, be paid ` 
salary or wages (including allowances) for the 
period of his transit from the place of his 
employment under this Act tothe place of 
his former employment at the rate fixed by 
the Central Government under sub-section (1). 


(5) A qualified person who is called up for 
national service under this Act shall, on the 
termination of his national service, be paid 
travelling expenses af such rate as may be 
prescribed for journey to the place of his 
former employment, or, if he was unemployed 
when he was first called up for national ser. 
vice under this Act, to the place of his resi. 
dence. 


16. Training. f 

During his term of national service a quali. 
fied person may be required to undergo train- 
ing for such period as may be prescribed. 


17. Discharge. ' 

(1) Every qualified :porson enlisted under 
this Act shall pe entitled to receive his dis- 
charge from national service on the expira- 
tion of the period for which he was enlisted 
and such person may, prior to the expiration 
of that period, be discharged from national ser- 
vice by such authority and subject to such 
conditions as may be prescribed. 

(2) A person receiving discharge under this 
section shall be givens certificate in such 


‘form as may be prescribed cartifying that he 


hag been discharged from national service. 


(3) A person who hag received discharge 
under this section shall not be required to 
render national service after such discharge: 

Provided that a person who has received 
discharge under this section before he has 
completed four years of national service, shall, 
unless he has ceased to be liable to be called 
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up for national service under this Act, be 
liable to be called up for national service 
under this Act for such torm as will, together 
with the period of national service rendered 
by him; be equivalent to four years. 


CHAPTER IV 
POSTPONEMANT OF NATIONAL SERVICE 


18. National Service (Hardship) Com- 
mittee. 

(1) The Central Government shall cons. 
titute a National Service (Gardship) Com. 
mittee consisting of a Chairman and two 
other members appointed by it. 

(2) The Ohairman of the National Service 
(Hardship) Committee shall be a person who 
is; or has been, or is qualified to be, a Judge 
of a High Court. 

(3) The members of the National Service 
(Hardship) Committee shall hold office for & 
period of three years but shall be eligible for 
reappointment, 

(4) The proceedings of the National Service 


(Hardship) Committee shall not be invalid by 


reason of any defect in the constitution of, or 
. any vacancy in, such Committee. 


(5) Any vacancy in the National Service 
(Hardship) Committee shall be filled. by 
the Oentral Government in euch manner as it 
may think fit. 

(6) The Central Government may cone. 
titute Regional National Service (Hardship) 
Committees for such: regions as it may think 
fit and on such constitution such Regional 
National Service (Hardship) Committee shall 
have all the powers, functions and privileges 
of the National Service (Hardehip) Committee 
and shall be subject to the erame provisions as 
are applicable to that Committee, 


(7) The National Service (Hardship) Oom- 
mittee shall have power to regulate its own 
procedure with regard toany investigation 
under this Act fand shall have forthe pur- 
poses of such investigation the powers of a 
civil court while trying a suit nnder the Code 
of Civil Procedure, 1908, in respect of the 
following matters, namely.:— 

(a) summoning and enforcing the atten. 
dance of any person and examining him on 
oath; 
(b) requiring the discovery and production 
of documents producible as evidence; 

(c) receiving evidence on oath; 

(d) issuing commissions for the examina. 
tion of witnesses or documents; 

(e) such other matters as mony be prescribed. 


19. Application for postponement on 
grounds of hardship. 


(1) Any qualified person whois for the 
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service under this Aot and who has been 
served with a notice referred to in sub.sec- 
tion (1) of section 13, or any employer of 
such qualified pereon, may apply, in the pres- 
cribed manner to the Oentral Government. 
for a certificate of postponement of liability 
to be called up for national service on the 
ground that exceptional hardship would ensue 
if.such qualified person were called up for 
national service, and may. on that ground 
apply, in the prescribed manner, for the 
renewal of the postponement certificate granted 
to him. 

(2) Where an application fora postpone. 
ment certificate or for the renewal thereof 
is made, the Central Government shall refer 
the application for decision to the National 
Service (Hardship) Committee. 


_(3) No application for the grant of a post- 
ponement certificate shall be referred by the 
Central Government to the National Service 
(Hardship) Committee unless such application 
is made within sixty days from the date of 
service of the notice referred to in sub- 
gection (1) of section 13: 

Provided that the Oentral Government 
may refer an application for the grant of æ 
postponément certificate to the National 
Service (Hardship) Committee made after the 
expiry of the said period if it is satisfied, 
having regard to the grounds on which the 
application is made, that the making thereot 
has not been unreasonably delayed. 

(4) The Central Government may by regu. 
lations specify the principles to be applied 
and the circumstances to which regard is to 
be or not to be had for the hearing of an 
application for the grant or renewal ofa post- 
ponsment certificate and as to the period for 
which the postponement ‘certificate may be 
granted or renewed. 

(5) The national Service (Hardship) Com- 
mittee may, after consideration of the applica. 
tion for a postponement certificate or renewal 
thereof, grant or reject the same. 

(6) The period within which the postpone- 
ment certificate is in foros shall be added to 
the period during which the person to whom 
the certificate was granted is liable under this 
Act to be called up for national service and 
accordingly this Act shall in relation to that 
person have effect as if for reference therein 
to the age of thirty years, there were substi. 
tuted, an age being the sum of thirty years 
and the period during which— — 

(i) the postponement certificate is in forca, 


and 

(ii) the enlistment notice was of no effest 
by reason of the provisions of clause (b) of 
sub-section (4) of section 14. 
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(7) If any qualified person or an employer 
makes an application for a postponement 
sertificate on a ground which he knows .to be 
‘false or does not believe to ba true or on a 
ground which, in the opinion of the National 
Service (Hardahip) Committee, is frivolous, he 
hall be liable to be punished with imprison. 
ment for a term which may extend to one 
year, or with fine which may extend to one 
thousand rupees, or with both. 


20. Appeal from decision of the National 
Service (Hardship) Committee, 


(1) Subjects to the provisions of sub- 
section (2), an appesl shall lie against the 
desision of the National Service (Hardship) 
Committee to the High Oourt exercising juris- 
diction in relation to the territory in which 
the applicant for the postponement certificate 
voluntarily resides, carries on business or 
personally works for gain. 

(2) No appeal referred to in aub.section (1) 
‘shall lie unless— 

(i) it is preferred within thirty days from 
the date of the decision of the National Service 
(Hardship) Committee, and 

(ii) the National Service (Hardship) Com. 
mittee certifies that the case involves a 
‘substantial question of law: 

(3) Where the National Service (Hardship) 
Committee has refused to give a certificate 
referred to in sub-section (2), the High Court 
may, if it is aatisfied that the cage involves a 
substantial question of Iaw, grant special leave 
to appeal against the decision of the National 
Servica (Hardship) Committee. ~ 

(4) The High Court may after hearing the 
appeal, confirm, modify or reverse the decision 
of the National Service (Hardship) Committee. 


21. Revocation of postponement certifi- 
cate. 

(1) If, at any time, while a postponement 
sortificate is in forces, it appears to the Central 
Government that by reason of any change in 
’ the circumstances of the qualified person to 
whom the certificate was granted or of his 
employer, where auch certificate waa granted 
on the application of such employer, the certi- 


ficate ought to be revoked or the period for . 


‘whieh it was granted or last renewed ought 
to be shortened, the Central Government may 
apply to the National Service (Hardship) 
‘Committee, and that Committee may either 
reject the application or cancel the certificate 
er vary it by shortening the period. 

(2) Where an application is made under 
sub-section (1), the person to whom the post- 
ponement certificate in question was granted, 
and where such certificate was granted on the 
application of an employer, such employer, 
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shall be entitled to be heard on the applica- 
tion and the provisions as to appeals contained 
in section 20 shall apply in relation to the 
application as if it were an application for the 
grant of a postponement certificate. 


22. Suspension of right to postponement 
of liability to be called up for national 
service. 

(1) The Central Goveunment may, “if it ts 
fatisfied at any time that by reason of the 
gravity of the situation it is necessary so to 
do, by order— 

(a) cancel, either TRR E or in relation 
to a specified class of qualified persons, all 
postponement certificates in force at the date 
of the order, and 


(b) abrogate, either generally or in relation 
to a specified class of qualified persons, any 
right to apply for the grant of a postponement 
certificate and any right to appeal from the 
refusal to grant such a certificate, and may, 
by order, vary or revoke any order in force 
under this seation, without prejudice however -~ 
to the previous effect of that order. : 


(2) Where, on the day on which an order 
comes into force under this section abrogating 
any right to appeal from the refusal to granb 
& postponement certificate, an appeal preferred 
by a person to whom the order applies or the 
time for preferring such appeal by such person 
hae not expired, the appeal shall be deemed 
to be dismissed or the time shall be deemed 
to expire on the expiry of that day. 


OHAPTER V 


REINSTATEMENT OF QUALIFID PHRSONS 
OALLED UP FOR NATIONAL SHRYIOB 
23. Reinstatement. 
(1) In this section,— ; 
(a) “former employee” means a qualified 


person who was released by an employer for 
employment in national service; 


(b) “former employer” means the employer 
by whom a former employee was employed in 
the 
enlistment of such employes for national 
service; 

(c) ‘former employment” means the om. 
ploymont in which the former employee was 
employed immediately before his enlistment 
for national service- 

(2) (a) A former employee may, on the ter. 
mination of his national service, make an ap. 
plication in suoh manner and within such 
period as may be prescribed to his former em. - 
ployer for reinstatement in his former. em. 
ployment. 

(b) On receipt of an application referred to 
in clause (a), the former employer shall ke 
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under an obligation (unless the employment 
of the former employee in the national service 
was terminated by dismissal for misconduct) 
to reinstate such employee before the expiry 
of a period of fifteen daya from the date of 
receipt of such application. 

(3) (a) If, on receipt of an application re- 
ferred to in sub-section (2), the former em. 
ployer refuses to reinstate the applicant on 
the ground that his circumstances have so 
changed as to make it impossible or unreason. 
able for him to do so, or denies his liability 
to reinstate such former employee, or repre- 
gants that the reinstatement by him of the 
former employee is impracticable, he shall, be. 
fore the expiry of a period of fiftten days from 
the date of receipt of such application, make 
an application to the National Service (Hard- 
‘ship) Oommittee for relieving him from the 
obligation referred to in sub-section (2). 

(b) A former employee, who is not reinstat- 
ed in his former employment within fifteen 
daye from the date of delivery of the applica. 
tion made under sub.section (2), may, within 
& further period of fifteen days (computed 
from the date on which the firat-mentioned 
period of fifteen days expires), represent to the 
National Service (Hardship) Committee that 
his former employer has not discharged the 
obligation imposed on him by sub-section (2). 

(c) On receipt of the application referred to 
in clause (a) or the representation referred to 
in olause (b), the National Service (Hardship) 
Committee shall, after considering all matters 
placed before it and after making euch inquiry 
in ‘the matter asit may think fit, make an 
order— 

(i) relieving the former employer from the 
obligation referred to in sub-section (2), or 

(ii) requiring the former employer to rein. 
state the former employee in his former em. 
ployment, or 

(iii) requiring the former employer to pay 
to the former employee by way of compensa. 
tion, for failure or inability to reinstate him, a 
fum not exceeding an amount equal to six 
months’ remuneration at the rate at which re- 
muneration waslast payable by the former 
amployer to the former employee. 

(da) Where the National Service (Hardehip) 
Oommitiees has directed the reinstatement of 
any person in hia former employment, the for- 
mer employer shall be under an obligation to 
pay fo such person salary and allowances at 
the rates specified by the National Service 
(Hardship) Committee from the date of receipt 
ot the application referred to in aub-seotion (2). 

(4) (a) A former employer, who has refused 
to reinstate his former employee on any of the 
grounds specified in sub-section (3) and who 
haa omitted or failed, without any reasonable 
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excuse, to make an application to the National 
Service (Hardship) Committee within the time 
specified in sub-seation (3), shall be punished, 
without any prejudice to the provisions of 
clause (b) of thig sub-section, with imprison. 
ment fora term which may extend to one 
month, or with fine which may extend to five 
thousand rupees, or with both. 


(b) If any former employer fails to obey 
any order made by the National Service 
(Hardship) Committee under sub-section (3), 
he shall be punished with imprisonment for a 
term which may extend to ona month, or with 
fine which may extend to five thousand rupees, 
or with both, and the court by which such for- 
mer employer is convicted under this sub. 
section shall order him to pay to the person 
whom he has failed to re-employ, a sum not 
exceeding an amount equal to six months’ ra. 
mouneration at the rate at which his last re- 
muneration was payable to him by the former 
employer and any amount so required to be 
paid shall ka recoverable as ifit were a fine 
imposed by such court. 


(6) Where in pursuance of the provisions 
of sub.gection (2) a former employer reinstates 
his former employee and thereafter terminates 
the employment of such former employee at 
any time within a period of six months from 
the date of such reinstatement, the former 
employer shall, notwithstanding anything to the 
contrary contained in tbe conditions of employ. 
ment of the former employee, be liable to pay to 
the former employee, at the time of terminat- 
ing his employment as aforesaid, a sum equal 
to the remuneration which the former em. 
ployee would have earned under the terms 
and conditions of his re-employment for the 
unexpired portion of the said period of six 
months: à 

Provided tbat a former employer sbalil nob 
be liable to make such payment as aforesaid 
where the employment of the former employee 
is torminated for the reason that the former 
employee has been guilty of gross insubordina. 
tion, habitual absence from work or any seri. 
ous misconduct or has been convicted of any 
offence ; 

Provided further that & former employee 
whose employment is terminated within the 
said period for any such reason as sforesaid 
may refer the matter to the National Service 
(Hardship) Committee and that Committee 
shall, after due consideration, decide whether 
or ‘not the employer is liable as sforessid 
under this sub-section; and any such decision. 
shall be final and binding on the partiea. 


Ezplanation.— Any sum required to be paid 
under this sub.section shall be in addition to 
the amount, if any, which the omployer may, 
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under the conditions cf employment be liable 
to pay in respect of the termination of the em- 
ployment of the former employee without 
notice. 

(6) No change in the name, constitution or 
character of the former ‘employer ehall affeot 
the right of reinstatement of a former em- 
ployee who has been released from employ- 
ment in national service. 

(7) (a) The occupation in which and the 
terms and conditions under which a qualified 
person may be reinstated after completion of 
national cervice shall not be less favourable 
to him than those which would have been ap. 
plicable to him had his employment not been 
interrupted by reason of his being called up 
for national service. 

(b) In determining the terms and conditions 
of reinstatement of the former employee, re. 
gard shall be had to the additional skill and 
experienca acquired by auch employee in the 
course of his employment in the national 
Bervice. ' 


24, Preservation of certain rights of 
qualified persons required to render 
national service, 


While any qualified parson, required to 
render national service under this Act, bas 
any rights under any provident fund or other 
acheme for the benefit of employ ees maintained 
in connection with the employment he relin- 
quishea, he shall continue, so long as he is 
engaged in ‘national service and if he is 
reinstated, until such reinstatement under the 


provisions of this Act, to have in regpeat of: 


such fund or scheme such rights as may be 
prescribed. 
CHAPTER YI 


OTHER OFFRNOBS AND PENALTIES 


25. False statement and forgery. 


(1) If any qualified person— 

(a) on whom an enlistment notice has been 
served under this Act and in respect of whom 
no postponement certificate ig in force or no 
application or sppeal for postponement of 
national service is pending, fails or omits to 
render the service which be is required by such 
notice to render, or 

(b) having commenced to render national 
service, leaves that service without obtaining a 
disobarge under section 17, 
he shall be punished with imprisonment for a 
term which may extend to five years and also 
with fine which may extend to two thousand 
rupees. 

(2) Any person who— 

(a) in giving any infcrmation for the pur. 
poses of this Aot, knowingly or recklessly 
makes a statement which is false in material 
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particulars or which he does not believe to be 
true, or 

(b) (i) with the intention of deceiving, 
forges or uses or lends or allows to be used 
for any person any certificate issued under 
this Act, or 

(ii) makes, or has in hig possession, any 
document so closely resembling any certificate 
so issued as to be calculated to deceive, 
shall be punished with imprisonment for a 
term not exceeding three years, or with fine 
ae exceeding one thousand rupees, or wilh 

oth, 


26. General provision as to offences. 


Any qualified person who contravenes any 
provision of thig Act for the contravention of 
which no penalty is separately specified in 
this Act, shall be punighed with fine which 
may extend to five hundred rupees: 

Provided that in any proceedings for an 
offence punishable under this section, it shall 
be a defence for the accused to prove that he- 
was prevented from complying with the pro- 
visions of this Act by circumstances beyond: 
his control. 


27. Offences by companies.: 

(1) Where any provision of this Aot or of 
any order made thereunder is contravened by 
a company, every person who at the time the- 
contravention was made was in charge of, and 
was responsible to, the company for the con. 
duct of the business of the company as well as 
the company, shall be deemed to be guilty of 
the contravention and shall be liable to be 
proceeded against and punished accordingly: 

Provided that nothing contsined in this sub- 
section ehall render any such pereon liable to 
any punishment, if he proves that the offence 
was committed without his knowledge or that 
he had exercised all due diligence to prevent 
the commission of such offence. 

(2) Notwithstanding anything contained in 
sub-section (1), where any such offence has 
been committed and it is proved that the 
offence has been committed with the consent 
or connivance, or is attributable to, any 
neglect on the part of, any director, manager, 
secretary or other officer of the company, euch 
director, manager, secretary or other officer 
shall be deemed to be guilty of that offence 
and shall be liable to be proceeded against and 
punished accordingly. 

Explanation, — For the purposes of this 
section— 

(a) “company” means any body corporate 
and includes a firm or other association of 
individuals; and 
-«(b} “direotor”, in relation to a firm, means 
a partner in the firm, ‘ 
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28. Information to be 
Universities, etc. 

Ii shall be the duty of every University or 
other persons having the management of any 
University, school or other educational insti- 
tution, to give to the Central Government, at 
its request, such information in their posses. 
sion, or reasonably available to them, about 
persons receiving, or who have received 
education in engineering, technology, medical 
sciences or surgery as the Central Government 
may, by notification, specify in this behalf. 


furnished by 


29. Information to be furnished by Dis- 
trict Magistrate. 

It shall be the duty of every District Magis. 
trate to give to the State Government such 
information in hig -possession about qualified 
persons within the local limits of hig jurisdic. 
tion as may be prescribed, and it shall be the 
duty of every State Government to give to the 
Central Government all information in its 
possession about qualified persons in the State. 


30. Priority of debts. 


Notwithstanding anything contained in the 
Pregidensy Towns Insolvency Act, 1909, 
the. Provincial Insolvency Act, 1920, the 
Companies Act, 1956, or the Partnership Act, 
1932, any compensation payable under this 
Act shall have priority over all other un- 
secured debts. 


31. Summary trial of offences. 

Notwithstanding anything contained in the 
Code of Oriminal Procedure, 1898, every 
offence punishable under this Act shall be 
tried summarily. 


32. Jurisdiction to try offences, 


No court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class 
shall try any offence punishable under this 
Act. 


33. Protection of action taken in good 
faith. 

(1) No suit, proseoution or other legal pro- 
ceeding shall lie against any person for any. 
thing which is in good faith done or intended 
to be done in pursuance of this Act or any 
rules, regulations or orders made thereunder. 


(2) No suit or other legal proceeding shall 
lie against the Central Government for any 
damage caused or likely to be caused for any- 
thing which is in good faith done or intended 
to be done in pursuance of this Act or any 


rules, regulations or orders made thereunder. 
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34. Removal of difficulties. 

(1) If any difficulty arises in giving effect 
to the provisions of this Act, the Central 
Government may make such order, not incon- 
sistent with the provisions of this Act as may 
appear to it to be necessary for the purpose of 
removing the difficulty : 

Provided that no order shall be made under: 
this sub-section after the expiry of a period 
of two years from the commencement of this 
Act. 

(2) Every order made-under gub.geation (1) 
shall be laid before both Houses of Parliament 
as soon as may be after itis made and the 
provisions of section 38 shall apply to auch 
order as if it were a rule made under this Act. 


35. Powers to delegate. 

The Central Government may, by notifica. 
tion, direct that all or any of the powers 
whioh may be exercised by it under this Act 
shall, in such circomstances and under such 
conditions, if any, a8 may be specified in the 
notification, be exercised also by any State 
Government or any other authority owned or 
controlled by the Central Government, 


36. Rules. 


(1) The Central Government may, by noti. 
fication, make rules for carrying out the 


‘purposes of this Aot. 


(2) In particular and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the fol- 
lowing matters, namely :— 

(a) the principles governing the calling is 
of persons for national service ; 

(b) the form and contents of the National 
Service Register ; 

(c) the form in which the certificate of 
registration is to be issued ; 

(d) the manner of notification of preference 
for any branch of the Armed Forces of the 
Union ; 

(e) the manner of notification of change of 
name or address of, or acquisition of academia 
or professional qualification or distinotions by, 
a qualified person registered onder this Act; 

(f) the circumstances under which fresh 
certificates of registration in place of certifi. 
cates which have been lost, destroyed or 
defaced may be issued ; 

(g) the form and contents of the notice for 
examination of physical and mental fitness ; 

(h) the scale in accordance with which 
travelling and other allowances mey be paid 
to medical or other guthority or specialist or 
to any qualified person undergoing any exami. 
nation of physical and mental fitness and the 
scale according to which compensation may 
be paid for loss of remunerative time ; 
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{i) the piioritios i in accordance with which 
qualified persons may be enlisted for national 
gervice ; 

(j) the form and contents of the enlistment 
notice and the manner of gervice thereof ; 

(k) the scales of talary, wages, allowances, 
pensions, disability and death compensations 
and other fmancial benefita admissible to those 
performing national service ; 

(1) the scales of travelling allowances re- 
quired to be paid under this Act ; 

(m) the authority by which and conditions 
subject to which prior discharge from national 
cervice may be made ; 

(n) the form of discharge certificate ; 

(o) the manner of application for & certifi. 
cate of postponement of liability to be called 
up for national cervice or for renewal thereof 
and the time within which such application 
for renewal should be made ; 

(p) the conditions of reinstatement of per- 
sons released from employment in the national 
service and matters connected therewith ; 

(q) further inquiry which may be made by 
the National Service (Hardship) Committee 
where reinstatement of qualified persons 
released from employment in the national 
service ig refused or denied or where such 
reinstatement is represented to be impracti- 
cable ; 

(r) the preservation of rights of provident 
fand, eto., of qualified persons rendering 
national service ; 

(e) the information relating to qualified 
persons which every District Magistrate shall 
furnish to the State Government ; 

(t) any other matter which is required to 
be, or may be, prescribed under this Act. 

(3) Any rule made under this Act may 
provide that a contravention of the rule shall 
be punished with imprisonment fora term 
not exceeding six months, or with fine not 
exceeding one thousand rupees, or with both. 


37, Power to make regulations. 


The Central Government may make regu- 
lations not inconsistent with this Act, to pro. 
vide for all or any of the following matters, 
namely :— 

(a) enabling or requiring a qualified person 
to be transferred to any branch of the Armed 


Forces of the Union or to any other branch . 


of national service ; 

(b) examination of physical and mental 
fitness of qualified persons subject to registra- 
tion under this Act ; 

(a) determination of the categories in which 
qualified persons whose physical and mental 
fiiness haa been examined shall be placed by 
reference to their physical or mental condi- 
tions or both ; 
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(d) specification of the principles to be 
applied and the circumstances to bs considered 
while hearing an application for the grant or 
renewal of a postponement certificate ; l 


(e) specification of the period for which a 
postponement certificate may be granted or 
renewed ; 

(f) any other matter for which regulations 
are required to be, or may be, made under 
this Act. i 


38. Rules and regulations to be laid before 
Parliament. 

Every rule and every regulation made by 
the Central Government under this Aot shall 
be laid, as soon as may be after itis made, 
before each House of Parliament, while it is 
in session, for a total period of thirty days 
which may be comprised in one session or in 
two or more successive sessions, and if, before 
the expiry of the session immediately fol. 
lowing the session or the successive sessions 
aforesaid, both Houses agree in making any 
modification to the rule or regulation or both ` 
Houses agree that the rule or regulation 
should not be made, the rule or regulation 
shall thereafter have effect only in such 
modified form or be of no effect, as the case 
may be; so, however, that any such modifi. 
cation or annulment shall be withont pre. 
judice to the validity of anything previously 
done under that rule or regulation. 


a eee 


THE DELHI LANDS (RESTRIC: 
TIONS ON TRANSFER) 
ACT, 1972 


[Act No. 30 of 1972 |* 
[14th June, 1972.] 


An Act to impose certain restrictions on 
transfer of lands which have been ac- 
quired by the Central Government or 
‘in respect of which acquisition pro- 

’ ceedings have ‘been initiated by that 
Government, with a view to prevent- 
ing large-scale transactions of pur- 
ported transfers or, as the case may 
be, transfers of such lands to unwary 
public. 


NOTE ; Act being not of general application 
the text of the Act is no} printed. 


*Received the assent of the President on 14-6-1979, 
Act published in Gas, of India; 15-8-1972, Pt. I. 
8. l; Ext. P 227, 
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THE CRIMINAL LAW (AMEND- 
_ MENT) ACT, 1972 


Act No. 31 of 1972]* 
[14th June, 1972] 


An Act further to amend the Indian 
Penal Code, the Code of Criminal Pro- 
cedure, 1898 and the Unlawful Activi- 
ties (Prevention) Act, 1967. 


Bo it enacted by Parliament in the Twenty- 
third Year of the Republic of India as follows: 


1. Short title. 


This Act may be called the Criminal Law 
(Amendment) Act, 1972. 


2. Amendment of Act 45 of 1860. 
In the Indian Penal Oode,— 


(a) in sub-section (1) of section 153A,— 


(i) in clause (b), the word “or” shall be 
inserted at the end; 


(ii) after clause {b), the following clause 
shall be inserted, namely :— 


(ce) organizes any exercise, movement, drill 
or other similar activity intending that the 
participants in such activity shall use or be 
trained to use criminal force or violence or 
knowing it to be likely that the participants 
in such activity will use or be trained to use 
criminal force or violence, or participates in 
such activity intending to use or be trained to 
uge Griminal force or violence or knowing it 
to be likely that the participants in such acti. 
vity will use or be trained to use criminal 
force or violence, against any religious, racial, 
language or regional group or caste or com. 
munity and such activity for any reason 
whatsoever causes or is likely to cause fear or 
alarm or a feeling of insecurity amongst 
members of such religious, racial, language or 
regional group or caste or community.”: 


(b) after section 153A, the following section 
shall be inserted, namely :— 


Imputations, assertions prejudicial to 
national integration. 


"153B. (1) Whoever, by words either 
spoken or written or by signs or by visible 
representations or other wise,— 


(a) makes or publighes any imputation that 
any Glass of persons cannot, by reason of their 
being members of any religions, racial, lan- 
guage or regional group or caste or commu- 
*Received the assent of the President on 14-6-1972, 


Act published in Gaz. of India, 15.6-1972, Pt. II- 
8.1, Ext, p. 281. s 
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nity, bear true faith and allegiance to the- 
Constitution of India as by law established or 
uphold the sovereignty and integrity of India, 
or 


(b) asserts, counsels, advises, propagates or 
publishes that any class of persons shall, by 
reason of their being members of any reli. 
gious, racial, language or regional group or 
caste or community, be denied or deprived of 
their rights as citizens of India, or 


(c) makes or publishes any assertion, coun- 
sel, plea or appeal concerning the obligation 
of any class of persons, by reason of their 
being members of any religious, racial, lan- 
guage or regional group or caste or community, 
and such assertion, counsel, plea or appeal 
causes or is likely to cause disharmony or 
feelings of enmity or hatred or ill-will between 
such members and other persons, 
shall be punished with imprisonment which 
may extend to three years, or with fine, or 
with both. 


(2) Whoever commits an offence specified 
in gub.section (1), in any place of worship or 
in any assembly engaged in the performance 
of religious worship or religious ceremonies, 
shell be punished with imprisonment which 
may extend to five years and shall also be 
liable to fine.” 


3. Amendment of Act 5 of 1898. 
In the Code of Oriminal Procedure, 1898,— 


(a) in sub.section (1) of section 99A,— 


(i) after the words "seditious or obscene 
matter”, the words “or any matter which is 
prejudicial to national integration” shall be 
inserted ; 


(ii) after the words, figures and letter “or 
section 153A”, the words, figures and letter 
“or section 153B” shall be inserted ; 


(b) in sub-section (1) of section 106, after 
the word, figures and letter “section 153A”, 
the word, figures and letter, “section 153B” 
shall be inserted ; 


(c) in sub-clause (b) of clause (i) of sec. 
tion 108, after the word, figures and letter 
“section 163A’, the words, figures and letter 
“or section 153B” shall be inserted ; 


(d) in section 196, after the words, figures 
and letter “‘or section 153A,”, the words, 


` figures and letter “or gection 153B"” shall be 


inserted ; 
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(e) in Schedule II, after the entries relating to section 193A, the following entries shall be 


inserted, namely :— 








1 2 8 4 5 8 q7 8 

“I68B(1) Imputations, May Warrant, Not bail- Not oom- Imprisonment Presidency 
assertions arrest able. pound- of either des- Magistrate or 
prejudicial to without able. cription for Magistrate of 
national ints warrant. thres years or the first clags. 
gration. fine or both. 

158B(2) Imputations, Ditto Ditto Ditto Ditto Imprisonment Ditto.” 
assertions 


prejudicial to 
national inte- 
gration in 
place of publio 
worship, eto,” 


of either des- 
cription for 
five years and 
fine, 





4, Amendment of Act 37 of 1967. 

In the Unlawful Activities (Prevention) Act, 
1967, for clause (g) of section 2, the following 
clause sball be substituted, namely :— 

'(g) “unlawful association” means any asso- 
ciation— 

(i) which has for its objest any unlawful 
activity, or which encourages or aids persons to 
undertake any unlawful activity, or of which 
the members undertake such activity ; or 

(ii) whioh has for its object any activity 
which is punishable under cection 153A or 
section 153B of the Indian Penal Code, or 
which encourages or aids persons to undertake 
any such activity, or of which the members 
undertake any such activity : 

Provided that nothing contained in sub- 
clause (ii) shall apply to the State of Jammu 
and Kashmir.’, 


THE INDUSTRIAL DISPUTES 
(AMENDMENT) ACT, 1972 
[Act No. 32 of 1972]t 
[14th June, 1972] 
An Act further to amend the Industrial 
Disputes Act, 1947. 
Be it enacted by Parliament in the Twenty- 


third Year of the Bepublic of India as 
follows :— 


1, Short title. 


This Act may be called the Industrial Dis. 
putes (Amendment) Act, 1972. 


2. Insertion of new section 25FFA. 
After section 25FF of the Industrial Dis- 
putes Act, 1947 (hereinafter referred to as the 


principal Act), the following section shall be 
ingarted, namely :— 


{t] Beceived the assent of the President on 14-6-1972. 
Act published in Gas. of India, 15-8-1972, 
Pt. ILS. 1, Ext. p. 284. 
For Statement of Objecta and Reasons, sea Gaz, of 
India, 6-12-1971, Pt. II-B. 2, Ext., p. 893, 


Sixty days’ notice to be given of inten- 
tion to close down any undertaking. 

“25FFA, (1) An employer who intends to 
close down an undertaking sball serve, at 
least sixty days before the date on which the 
intended closure is to become effective, a 
notice, in the prescribed manner, on the appro- 
priate Government stating clearly the ressons 
for the intended closure of the undertaking : 

Provided that nothing in this section shall 
apply to— 

(a) an undertaking in which— 

(i) leas than fifty workmen are employed, or 

(ii) less than fifty workmen were employed 
on an average per working day in the pre. 
ceding twelve months, 

(b) an undertaking set up for the construc- 
tion of buildings, bridges, roads, canals, dams 
or for other constraction work or project. 


(2) Notwithstanding anything contained in 
sub-section (1), the appropriate Government 
may, if it is satisfied that owing to such 
exceptional circumstances as accident in the 
undertaking or death of the employer or the 
like it is necessary so to do, by order, direct 
that provisions of sub-section (1) shall not 
apply in relation to such undertaking for such 
period as may be specified in the order.”. 


3. Insertion of new section 30A, 


After section 30 of the principal Act, the 
following section shall be inserted, namely:— 


Penalty for closure without notice. 


“30A. Any employer who closes down any 
undertaking without complying with the pro- 
visions of section 25FIFA shall be punishable 
with imprisonment for a term which may 
extend to six months, or with fine which may 
extend to five thousand rupees, or with both.”. 
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THE UNIVERSITY GRANTS 
COMMISSION (AMENDMENT) 
ACT, 1972 
[Act No. 33 of 1972 ]* 

[14th June, 1972] 
An Act further to amend the University 
Grants Commission Act, 1956. 
Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as 
follows:— 


1. Short title and commencement. 
(1) This Act may be called the University 
Grants Commission (Amendment) Act, 1972. 
(2) It shall come into force on euch date as 
the Central Government may, by notifisation 
in the Official Gazette, appoint 


2. Amendment of section 2, 

In seation 2 of the University Granta 
Commission Act, 1956 (hereinafter referred to 
as the prinsipal Aot), ia clause (d), after the 
words “tha Ohairman’’, the words “and Vice. 
Chairman” shall be inserted. 


3, Substitution of new section for sec- 
tion 5. 


For section 5 of the principal Act, the 
following section shall be substituted, 
namely: — 


“5. Composition of the Commission. 
(1) The Commission shall consist of — 
(i) a Chairman, 

(ii) a Vice-Chairman, and 
(iii) ten other members, 
to be appointed by the Central Government, 


(2) The Chairman shall be choaen from 
among persons who ara not officers of the 
Oentral Government or of any Btate Govern- 
ment. 


(3) Of the other members referred to in 
clause (iii) of sub-seotion (1) — 

(a) two shall ba chosen from among the 
Officers of the Osntral Government, to re. 
present that Government; 

(b) not lesa than four shall be chosen from 
among parsons who are, at the time whan 
ey are so chosen, teachers of Unaiveraities; 
an 

(0) the remainder shall be chosen from 
among personj— 

(i) who have knowledge of, or experiance 
in, agriculture, commerce, forestry or industry; 

(ii) who are membars of the engineering, 
legal, medical or any other learned profession; 
or 
*Received the assent of the President on 14-8-1972. 


Act published in Gaz, of India, 15-8-1972, Pt. II- 
8. 1. Ext. p. 286. 
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(iii) who are Vice-Chancallors of Univer- 
sities or who, not being teachers of Univer- 
sities, are, in the opinion of the Osentral 
Government, educationists of repute or have 
obtained high academic distinctions : 

Provided that not less than one-half of the 
number chozen under this clause ghall be 
from among persons who are not officers of 
the Oentral Government or of any State 
Government. 

(4) The Vice-Chairman, shal! exercise such 
of the powers, and discharge such of the'dutieg 
of the Chairman as may be prescribed. 

(5) Every appointment under this section 
shall take effect from the date on which it is 
notified by the Central Government in the 
Official Gazette.”. 


4, Amendment of section 6. 

In section 6 of the principal Act,— 

(i) for sub-section (1), the following sub. 
section shall be substituted, namely :— 

“(1) A person appointed as Ohairman, Vice. 
Chairman or other member shall, unless he 
becomes disqualified for continuing as such 
under the rules that may be made under this 
Aot, — l 

(a) in the case of Chairman, hold office for 
a term of five years; end 

(b) in the case of Vice-Chairman or any 
other member, hold office for e term of three 
yours: 

Provided that— 

(i) a person who has held office as Ohsirman 
or Vice-Chairman shall be eligible for further 
appointment as Ohairman, Vice-Ohairman or 
other member, and 

(ii) a person who has held office as any 

other member shall be eligible for further 
appointment as Obairman, Vice-Ohsirman or 
other member: 
. Provided further that a parson who has held 
office for two terms, in any capacity, whether 
as Chairman, Vice-Ohsirman or other member, 
shall not bə eligible for any further appoint. 
ment a3 Ohairman, Vice-Ohairman or other 
member.”; 

(ii) for eub-sections (3) and (4), the follow- 
ing sub-seations shall be substituted, namely: — 

“(3) If a casual vacancy occura in the office 
of the Ohairman, whether by reason of his 
death, resignation, or inability to discharge 
his functions owing to illness or other incapa. 
city, the Vice.Obairman holding office a3 such 
for the time being shall, notwithstanding any. 
thing contained in sub-section (2) of section 5, 
act as the Chairman and shall, unless any 
other person is appointed earlier ag the 
Chairman, hold the office of the Chairman for 
the remainder of the term of office of the 
person in whose place he is to so a9: 
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Provided that where no Vice-Chairman is 
holding office at the time when the vacancy in 
the office of the Chairman occurs, the Central 
Government shall, notwithstanding anything 
contained in sub-section (2) of section 5, ap. 
point any other member to act as the Ohair. 
man and the pergon so appointed shall not 
hold the office of the Ohairman for a period 
exceeding six months. 

(4) If a casual vacancy ocours in the office 
of the Vice-Chairman or any other member, 
whether by reason of hia death, resignation or 
inability to discharge his functions owing to 
illness or other incapacity, such vacancy shall 
be filled up by the Central Government by 
making a fresh appointment and the member 
Bo appointed shall hold office for a term of 
three years. 

(5) The office of the Ohairman and the Vice. 
Chairman shall be whole-time and salaried 
and subject thereto, the terms and conditions 
of service of the Ohairman, Vice-Chairman and 
other members shall be such as may be 
presoribed.”. 


5. Amendment of section 12, 

Tn section 12 of the principal Aot, — 

(i) in clause (e), for the words ‘necessary 
for the development of such Universities”, the 
words ‘necessary or appropriate for the deve- 
lopment of such Universities or for the 
maintenance, or development, or both, of any 
specified activities of such Universities” shall 
be substituted; 

(ii) after clause (c), the following clause 
shall be inserted, namely :— 

“(co) allocate and disburse out of the Fund 
of the Commission, such grante to institutions 
deemed to be Universities in pursuance of a 
declaration made by the Oentral Government 
under section 3,88 if may deem necessary, 
for one or more of the following purposes, 
namely :—- : 

(i) for maintenance in special cases, 

(ii) for development, 

(iii) for any other general or specified pur. 
pose;”. 

6. Insertion of new section 12A. 


After section 12 ofthe principal Act, the 
following section shall be inserted, namely :— 


Prohibition regarding giving of any grant 
to a University not declared by the 
Commission fit to receive such grant, 

“12A, No grant shall be given by the 

Central Government, the Commission, or any 

other organisation receiving any funds from 

the Central Government, to a University 
which ia established after the commencement 
of the University Grants Commission (Amend. 
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ment) Act, 1972, unless the Commission has; 
after eatisfying itself as to such matters as 
may be prescribed, declared such University 
to be fit for receiving such grant.” 


7. Amendment of section 14. 


In section 14 of the principal Act,— 
(i) after the words and figures ‘or seation 


13", the words, brackets, letters and figures 


“or contravenes the provisions of any rule 
made under clause (f) or clause (g) of sub- 
section (2) of section 25, or of any regulation 
made under clanse (o) or clause (f) or clause 
(g) of section 26,” shall be inserted; 

(ii) for the words "for ita failure to coaply 
with such recommendation”, the words “for 
such failure or contravention,” shall be sub. 
stituted. 


8. Insertion of new section 27. 
After section 26 of the principal Act, the 
following section shall be inserted, namely :— 


Power to delegate. 

"97, (1) The Commission may, by regu- 
lations made under this Act, delegate to its 
Ohairman, Vice-Chairman or any of its officers, 
its power of general superintendence and 
direction over the business ‘transacted by, ox 
in, the Commission, including the powers 
with regard to the expenditure incurred in 
connection with the maintenance of the offica 
and internal administration of the Commission. 

(2) No regulation shall be made under this 
section except with the previous approval of 
the. Central Government.”. 


9. Transitional provisions. 


Every member of the Commission holding 
office as such immediately before the com- 
mencement of this Act, shall continue to hold 
such office after such commencement until the 
reconstitution of the Oommigsgion in acoord. 
ance with the provisions of the principal Aot, 
as amended by this Act: ` 

Provided that the person holding, imine. 
diately before the commencement of this Act, 
the office of the Ohairman, shall continue to 
hold that office by the same tenure and pon 
the came terms and conditions as he held it 
immediately before such commencement, 


10. Repeal. 


. The University Grants Commission (Amend. 
ment) Act, 1970, is hereby repealed. 
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THE ALIGARH MUSLIM UNIVER- 
SITY (AMENDMENT) ACT, 1972 


[ACT No 34 of 1972}* 
[15th June, 1972] 


An Act further to amend the Aligarh 
Muslim University Act, 1920. 


Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as fol. 
lows :— 


1. Short title and commencement. 


(1) This Act may be called the Aligarh 
Muslim University (Amendment) Aot, 1972. 

(2) It ehall come into force on such date as 
the Central Government may, by notification 
in the Official Gazette, appoint. 


2. Substitution of new section for sec- 
tion 2. 

For section 2 of the Aligarh Muslim Univer- 
sity Act, 1920 (hereinafter referred to as the 
principal Act), the following section shall be 
substituted, namely :— 


Definitions. 

2. In this Act and in all Statutes made here. 
under, unless the context otherwise requires,— 

(a) “Academic Council” means the Acade- 
mic Council of the University ; 

(b) "Board of Studies” means the Board of 
Studies of the University ; 

(a) ‘Chancellor’, ‘Pro.Ohancellor” and 
"Vice-Obancellor”, mean respectively, the 
Chancellor, Pro.Chance}lor and Vice-Chancellor 
of the University ; 

(d) “Qourt” means the Court of the Univer. 


ity; 

(e) “Department? means a Department of 
Studies and includes a Contre -of Studies 
established by tho Ordinances; 

' (t) “Exeoutive Council” means the Exeon. 
tive Council of the University ; 

(g) “Faculty” meana a Faculty of the 
University ; 

(h) ‘‘hall” means a unit of residence or of 
corporate life maintained by the University 
for its students ; 

(i) “Statutes”, “Ordinances” and ‘Regula. 
tions” mean respectively, the Statutes, 
Ordinances and Regulations of the University 
for the time being in force ; 

(i) "Studente Council” means the Btu- 
dents’ Council of the University ; 

(k) “teachers” meang professors, readers, 
lecturers and such other persons as may be 
appointed for imparting instruction in the 
University or a hall and are designated as 
teachera by the Ordinances ; 

* Received the assent of the President on 15-8-1972. 


Act published in Gaz, of India; 16-6-1972, Pt, 
1-8. 1, Ext, p. 241, 
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(1) “University” means the Aligarh Muslim 
University.’. 


3. Substitution of new section for sec- 
tion 3. 

For section 3 of the principal Act, the fol. 
lowing section shall be substituted, namely :— 
Incorporation. 

"3, The Chancellor, the Pro-Chancellor 
and the Vice-Ohancellor and the members 
of the Court, the Executive Council and the 
Academic Council, for the time being, shall 
be a body corporate by the name of the 
Aligarh Muslim University and shall have 
perpetual succession and a common seal and 
shall sue and be sued by that name.” 


4. Amendment of section 5. 

In section 6 of the principal Act,— 

(i) clause (2) shall be re-lettered on sub- 
clause (a) thereof and after sub-clause (a) as 
so re-lettered, the following sub-clause shall 
be inserted, namely :— 

"“(b) to promote the study of the religions, 
Civilisation and calture of Indis.”; 

(ii) for clause (3), the following clause shall 
be substituted, namely :— 

“(3) to hold examinations and to grant 
diplomas or certificates to, and confer degrees 
and other academic distinctions on, persons 
subject to such conditions as the University 
may determine and to withdraw any such 


diplomas, certificates, degrees or other aca. 


demic distinctions for good and snfficient 
cauge;”’; 

(iii) for clause (5), the following clause 
shall be substituted, namely :— 

"(5) to provide instruction for such persons 
who are not members of the University, as 
the University may determine;”’; 

(iv) in clause (6), after the word "oo-ope- 
rate”, the words “or collaborate’ shall be 
inserted; 

(7) in clause (7), for the words “teaching 
posts”, the words ‘teaching or academic posts’ 
shall be substituted; 

(vi) after clause (7), the following clause 
shall be inserted, namely: — 

(7A) to appoint persons working in any 
other University, institution or organisation 
a3 teachers of the University for a specified 
period;”; 

(vii) for clause (9), the following clause 
shall be substituted, namely: — 

"(9) to institute and maintain within a 
radius of twenty-five kilometres of the Uni- 
versity Mosque, halls and hostels and to 
recognise places of residence for the students 
of the University within the said limite and to 
withdraw such reocgnition accorded to any 
sugh place of residence;”; 
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(viii) after ol, (9), the following clause shall 
be inserted, namely— 

“(9A) to establish within a radius of twenty- 
five kilometres of the University Mosque such 
Special Centres, Specialised Laboratories or 
other units for research and instruction as are, 
in the opinion of the University, necessary for 
the furtherance of ita objecta;”; 

(ix) in clause (11B), the word ‘“‘necessary”’, 
and the word “and” occurring at the end, 
shall be omitted; 

(x) after clause (11B), the following clauses 
shall be inserted, namely:— 


(110) to regulate and enforce diesipline 
among the employees of the University and 
to take such disciplinary measures a8 may be 
deemed necessary; 

(11D) to acquire, hold, manage and dispose 
of property, movable or immovable, including 
trust or endowed property for the purposes of 
the University ; 


(11E) to borrow, with the approval of the 
Central Government, on the gecurity of the 
property of the University, money for the 
purposes of the University; 


(11F) to declare a Department of Studies 
to be an autonomous Department; and”. 


5. Amendment of section 8. 


In section 8 of the principal Act, after the 
words “by the University’, the words, brackets 
and figures “before the commencement of the 
Aligarh Muslim University (Amendment) Act, 
1972,” shall be inserted. 


6. Amendment of section 10, 

In section 10 of the principal Aot, after the 
word “hall”, the words “or a hostel” shall be 
inserted. 


7. Amendment of section 11. 

In section 11 of the principal Act, for the 
portion beginning with the words "in the 
name of the University” and ending with the 
words “in the field”, the words “under the 
supervision of the Academic Council and in 
accordance with the Statutes and Ordinances” 
shall be substituted. 


8. Amendment of section 12. 

In sub-section (2) of section 12 of the prin- 
cipal Aot, for the worda and figure “establish 
and maintain within the aforementioned 
limits any other institution whose objects fall 
within the powers of the University as describ- 
ed in section 5”, the words ‘establish and 
maintain euch Special Centres, Specialised 
Laboratories or such other institutions for re. 
search or instruction as are necessary for the 
furtherance of its objects either on its own or 
in oco.operation or collaboration with any 
other institution”, shall be substituted. 
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9. Omission of section 12A. 


Section 12A of the principal Act shall be 
omitted. 


10. Amendment of section 13. 

In section 13 of the principal Act,— 

(i) in sub.gection (2), after the words “any 
matter connected with”, the words ‘‘the ad. 
ministration or finances of” shall be inserted; 

(ii) for gub.section (2A), the following sub. 
sections shall be substituted, namely:— 

“(@A) The Visitor shall, in every case, give 
notice to the University of his intention to 
cause an inspection or inquiry to be mada and 
on redeipt of such notice, the University shall 
have the right to make such representation to’ 
the Visitor as it may consider necessary. 

(2B) After considering the representation, 
if any, made by the University, the Visitor 
may cause to be made such inspection or 
inquiry as ig referred to in sub-section (2). 

(20) Where any inspection or inquiry has 
been caused to be made by the Visitor, the 
University shall be entitled to appoint a re. 
presentative who shall have the right to be 
present and be heard sæt such inspeation or 
inquiry.”; 

(iii) after sub-section (6), the following sub. 
section shall be inserted, namely ;— 

"(7) The Visitor shall have such other 
powers as may be prescribed by the Statutes.”. 


11. Substitution of new section for sec- 
tion 15. 
For section 15 of the principal Act, and the 
heading to that section, the following heading 
and section shall be substituted, namely :— 


Chief Rector. 
“Chief Restor 

15. The Governor of the State of Uttar 
Pradesh shall be Ohief Rector of the Univer. 
Bity.”. 

12. Amendment of section 16. 

In section 16 of the principal Aot, for 
clauses (3B) and following clauses shall be 
substituted, namely :— i 
_ "(3B) The Registrar; 

(30) The Finance Officer”. 


13. Substitution of new section for sec- 
tion 17. 

` For section 17 of the principal Act, the fol. 

lowing section shall be substituted, namely :— 

The Chancellor. 

“17. (1) The Chancellor of the University 
shall be appointed by the Visitor in such 
manner as may be prescribed by the Biatutes. 

(2) The Ohancellor, shall, by virtue of his 
office, be the Head of the University. 
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(3) The Chancellor shall, if present, preside 
at the convocations of the University held for 
conferring degrees.”’. 


14, Substitution of new section for sec- 
tion 18. 


For section 18 of the principal Act the fol. 
lowing section shall be substituted, namely:— 


The Pro-Chancellor. 


“18 (1) The Pro.Ohancellor shall be ap- 


pointed by the Visitor in such manner ag may 
be prescribed by the Statutes. 


(2) The Pro-Chancellor shall, in the absence 
of the Chancellor, preside over the convo. 
eations of the University held for conferring 
degrees,’’. 


15. Substitution of new section for sec- 
tion 19. 


-For section 19 of the principal Act, the fol- 
lowing section shall be substituted, namely :— 


The Vice-Chancellor. 


"19. (1) The Vice-Chancellor shall be ap. 
pointed by the Visitor in such manner as may 
be prescribed by the Statutes. 


(2) The Vice.Ohancellor shall be the prin- 
cipal executive and academic officer of the 
University, and shall exercise general super- 
vision and control over the affairs of the 
University and give effect to the decisions of 
all the authorities of the University. 

(3) The Vice-Chancellor may, if he is of 
Opinion that immediate action is necessary on 
any matter, exercise any power conferred on 
any authority of the University by or under 
this Act and shall report to euch authority the 
adtion taken by him on such matter : 


Provided that if the authority concerned ig 
of opinion that such action ought not to have 
been taken, it may refer the matter to the 
Visitor whose decision thereon shall be final: 


Provided further that any person in the 
service of the University who is aggrieved by 
the action taken by the Vice-Ohancellor under 
this sub-section shall have the right to appeal 
against such action to the Executive Council 
within three months from the date on which 
decision on such action is communicated to 
him and thereupon the Executive Council 
may confirm, modify or reverse the action 
taken by the Vice-Chancellor. 


(4) The Vice-Ohancellor shall exercise such 


other powers and perform such other fuvctions | 


as may be prescribed by the Statutes or Ordi- 
nances.”’, 


16. Insertion of new sections 20, 20A 
and 20B. 


After section 19 of the principal Act, as 
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substituted by this Aot, the following sections 
shall be inserted, namely :— 


The Pro-Vice-Chancellor. 


“20. The Pro-Vice-COhancellor shall be sap- 
pointed in such manner, and shall exercise 
such powers and perform such duties as may 
be prescribed by the Statutes. 

The Registrar. 

20A. (1) The Registrar shall be appointed 
in such manner a3 may be prescribed by the 
Statutes. 

(2) The Registrar shall have tha power to 
enter into agreements, sign documents and 
authenticate records on behalf of the Univer- 
Bity and shall exercise such other powers and 
perform such other duties as may be pres. 
cribed by the Statutes, 

The Finance Officer, 

20B. The Finance Officer shall be appointed 

in such manner and shall exercise sush powers 


and perform such duties as may be prescribed 
by the Statutes.”. 


17. Substitution of new section for sec- 
tion 21. 

For section 21 of the principal Act, the fol. 

lowing section shall be substituted, namely :— 


Powers of other officers. 


"21. The powers of officers other than the 
Chancellor, the Pro.Ohancellor, the Vice- 
Ohancellor, the Pro. Vice-Ohancellor, the Regis. 
trar and the Finance Officer shall be prescribed 
by the Statutes.”. 


18. Amendment of section 22. 

In section 22 of the principal Act,— 

(i) clause (34) shall be omitted; 

(ii) in clause (3B), the word “and” shall be 
omitted; 

(iii) after clause (3B), the following clause 
shall be inserted, namely :— 

“(30) The Stadents’ Council; and”. 


19. Substitution of new section for sec- 
tion 23. 

For section 23 of the principal Aot, the fol. 

lowing section shall be substituted, namely :— 


The Court. 


"23, (1) The constitution of the Court and 
the term of office of its members shall be such 
as may be pregcribed by the Statutes. 


(2) Subject to the provisions of this Aot, 
the Court shall have the following powers and 
functions, namely: — 

(a) to review, from time to time, the broad 
policies and programmes of the University 
and to suggest measures for the improvement 
and development of the University; 
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(b) to consider and pass resolutions on the 
annual report, annual accounts of the Univer. 
sity and the audit report thereon; 

(c) to advise the Visitor in respect of any 
matter which may be referred to it for advice; 
and 

(d) to. perform such other functions as may 
be prescribed by the Statutes,”. 


20. Amendment of section 24. 

In section 24 of the principal Act, for the 
words ‘the executive body”, the words “the 
principal executive body” shall be substituted. 


21. Amendment of section 25. 

In sub.section (1) of section 25 of the 
principal Act,— 

(i) for the worda “the academic body”, tha 
words “the principal academia body” shall be 
substituted; 

(ii) for the portion beginning with the 
words “have the cont:ol” and ending with the 
brackets and words “(other than honorary)”, 
the words ‘'co-ordinate and exercise general 
supervision over the academic policies of the 
University” shall be substituted. 


22. Amendment of section 26. 

In section 26 of the principal Act, for the 
words “and duties of the Finance Committee 
and the Faculties”, the words “and functions 
of the Faculties and of the Students’ Council” 
shall be substituted, 


23. Substitution of new section for sec- 


tion 27. 
For section 27 of the principal Act, the 
following section shall be substituted, 
namely :— 


Power to make Statutes. 


“27. Subject to the provisions of this Aot, 
the Statutes may provide for all or any of the 
following matters, namely :— 

(a) the constitution, powers and functions 
of the authorities of the University, the 
Finance Committee and such other authorities 
ag may be constituted from time to time; 

(b) the lection and continuance in office 
of the members of the said authorities, the 
filling of vacancies of members, and all other 
matters relative to those authorities for which 
it may be necessary or desirable to provide; 

(o) the manner of appointment of the 
Chancellor, Vice-Chancellor, and other officers 
of the University; 

(d) the manner of appointment of teachers 
and other academic staff and their emoluments; 

(e) the manner of appointment of employees 
other than teachera and other academic staff 
of the Uuiversity and their emoluments; 

(f) the manner of appointment of teachers 
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and other academic staff working in any other 
University or institution for a specified period 
for undertaking a joint project; 

(g) the conditions of service of employeea 
including the provision for pension, insurance 
and provident fund, the manner of termina- 
tion of service and disciplinary action; 

(h) the principles governing seniority of 
service of employees; 

(i) the procedure for arbitration in cases of 
dispute between employees or students and the 
University; 

(j) the procedure for appeal to the Execu- 
tive Council by any smployse or student 
against the action of any officer or authority 
of the University; . 

(k) the establishment and recognition of 
Students Union or associations of teachers, 
academic staff or other employees of the 
University; 

(1) all other matters which by this Act are 
to be, or may be provided by the Statute.” 


24. Substitution of new section for sec- 


tion 28. 

For section 28 of the principal Aot, the 
following section shall be substituted, 
namely :— 

Statutes. 


“28. (1) On and from the commencement 
of the Aligarh Muslim University (Amend. 
ment) Act, 1972, the Statutes, as eet out in 
the Schedule, shall be the Statutes of the 
Univeraity: 

Provided that the provisions of Statutes 29 
to 45, both inclusive, of the University (relat. 
ing to provident fund, pension and gratuity 
for the employees of the University), as in 
force immediately before such commencement, 
shall be deemed to be included in the Statutes 
get out in the Schedule and shall, until new 
Statutes are made under sub-section (2), con- 
tinue in force subject to such modifications 
[being modifications necessary for bringing 
them into accord with the provisions of this 
Act as amended by the Aligarh Muslim Uhiver. 
sity (Amendment) Act, 1972] as the Executive 
Council may, with the approval of the Visitor, 
make. ‘ 

(2) After the commencement of the Aligarh 
Muslim University (Amendment) Act, 1972, 
the Executive Council may, notwithstanding 
anything contained in sub-section (1), make 
new or additional Statutes or may amend or 
repeal the Statutes referred to in sub-sec. 
tion (1): 

Provided that the Executive Council shall 
not make, amend or repeal any Statute 
affecting the status, powers or constitution of 
any ‘authurity of the University until such 
authority of the University has been giyen an _ 
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opportunity of expressing the opinion on the 
proposed changes which shall be in -writing 
and shall be considered by the Executive 
Council. 


(3) Every new Statute or addition to the 
Statutes or any amendment or repeal of a 
Statute shall require the previous approval of 
the Visitor who may sanction or disallow it 
or return it to the Executive Council for 
further consideration.”. 


25. Amendment of section 29. 

Tn section 29 of the principal Act,— 

(a) in sub-section (1),— 

(i) for clause (g), the following clause shall 
be substituted, namely: — 

“(g) the remuneration to be paid to the 
examiner, moderator, invigilator and tabu- 
lator;”; 

(ii) in clause (k), for the words “teachers of 
the University”, 
other staff of the University” shall be substi- 
tued; 

(iii) for clauses (m) and (n), the following 
clauses shall be substituted, namely :— 

“(m) the establishment of. Oentres of Study, 
Boards of Study, Inter.Dissiplinary Commit. 
tees, Special Centres, Specialised Laboratories, 
Committees on Advanced Study and Research, 
Committees of Department and Centres, Ad- 
mission Committees, Examination Committee, 
Boards of Residence and Halle, Discipline 
Committee, Cultural Committee, Social Service 
Committee, Games Committee and Students’ 
Advisory Oommittees; 

(n) the manner of co-operation and colla- 
boration with other Universities and authori. 
ties including learned bodies or associations; 

(o) the creation, composition and functions 
of any other body whichis considered neces- 
sary for improving the academic life of the 
University; 

(p) such other terms and conditions of 
teachers ag are not prescribed by the Statutes; 
and 

(q) all other matters which by this Act or 
the Statutes may be provided for by the 
Ordinances.”; 

(b) for sub.section (2), the following sub- 
section shall be substituted, namely: — 

"(2) The Ordinances in force immediately 
before. the commencement of the Aligarh 
Muslim University (Amendment) Act, 1972, 
may be amended, repealed or added to at any 
time by the Executive Conncil, provided 
that— 

(i) in making the Ordinances in respect of 
the matters’ enumerated in sub-section (1) 
other than those enumerated “in clauses (k) 
and (p) the Executive Conncil shall act on 


- $he recommendation of the Academic Council; 
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(ii) before proposing the draft of the Ordi. 
nance ‘in respect of the constitution of the 
Students’ Union, Students’ Advisory Com- 
mittees, Onltural Committee, Social Service 
Committees and Games Committee and in 
respect of matters contained in clauses (a), 
(e), (h) and (i) of sub-section (1), the Academia 
Council shall consult the Students’ Oouncil.”; 
- (e) for sub-sections (4), (6) and (8), the 
following sub-sections shall be substituted, 
namely :— 

“(4) \Where the Executive Council hag 
rejected or returned the draft of an Ordinance 
proposed by the Academic Council, the Aoa- 
demic Oouncil may consider the question 
afresh and in case the original draft is re. 
affirmed by a majority of not less than two- 
thirds of the members present and voting and 
more than half the total number of members 
of the Academic Oouncil, the draft may be 
sent back to the Executive Council which shall 
either adopt it or refer it to the Visitor whose 
decision shall be final. 
` (6) Every Ordinance made by the Execu- 
tive Council shell come into effect imme. 
diately. - 

(6) Every Ordinance made by the Exeou. 
tive Connail shall be submitted to the Visitor 
within two weeks. The Visitor ehall have the 
power to direct the University within four 
weeks of the receipt of the Ordinance to 
suspend the operation of any such Ordinance 
and he shall, a3 soon as possible inform the 
Executive Council about hia objection to the 
proposed Ordinance. The Visitor may, after 
receiving the comments of the University, 
either withdraw the order suspending the 
Ordinance or disallow the Ordinance, and his 
decision shall be final.” 


26. Substitution of new section for sec- 
tion 34. 

For section 34 of the principal Act, the 

following section shall be substituted, namely; 


Annual Report. 

“84. (1) The Annual Report of the Univer. 
sity shall be prepared under the direction of 
the Executive Council and shall be submitted 
to the Court on or after such date as may be 
prescribed by the Statutes and the Court shall 
consider the Report in its annual meeting. 

(2) The Court shall submit the Annual 
Report to the Visitor and also to the Chancel. 
lor along with its comments, if any.”. 


27. Amendment of section 35. 
In section 35 of the principal Act,— 


(i) in sub-section (2), for the worda ‘‘gsub. 
mitted to the Visitor’. the words “submitted 
to the Court, ‘the Visitor and the Chancellor 
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along with the observations of the Executive 
Council” ehall be substituted; 

Gi) after sub-section (2), the following sub. 
gection shall be inserted, namely:— 

“(3) Any observations made by the Visitor 
on the annus! accounts shall be brought to 
the notice of the Court and of the Chancellor 
and the observations of the Court, if any, shall, 
after being considered by the Executive Coun- 
cil, be submitted to the Visitor.”. 


28. Amendment of section 36. 


Jn section 36 of the principal Act,— 

(i) in sub-section (1),— 

(a) for the words “salaried officer and: tea. 
cher’, the word ‘employee’ shall be substi. 
tuted ; 

(b) for the words “officer or teacher”, the 
words “employee” shall be substituted ; 

(ii) in sub-section (2). for the words ‘officer 
or teacher” together with its grammatical 
variation, wherever they occur, the word 
“employee” shall be substituted. 


29. Insertion of new sections 36A and 
36B. 

After section 36 of the principal Act, the 

following seotions shall be inserted, namely;— 


Procedure of appeal and arbitration in 
disciplinary cases against students. 
“36A. (1) Any student or candidate for an 
examination whose name has been removed 
from the rolls of the University by the orders 
or resolution of the Vice.Ohancellor, Discipline 
Oommitiee or Examination Oommittee, as the 
case may be, and who has been debarred from 
appearing at the examinations of the Univer. 
sity for more than a year, may, within ten 
days of the date of receipt of such order or 
copy of such resolution by him, appeal to the 
Executive Council and the Executive Council 
may confirm, modify or reverse the decision 
of the Vice-Obancellor or the Committee, as 
the case may be. 

(2) Any dispute arising out of any disci- 
plinary action taken by the University againat 
a student shall at the request of such student, 
be referred to a Tribunal of Arbitration and 
the provisions of sub.section (2) of section 36 
shall, aa far as may be, apply to the reference 
made under this sub-section. 


Right to appeal. 

36B. Every employee or student of the 
University shall, notwithstanding anything 
contained in this Act, have a right to appeal, 
within such time as may be prescribed by the 
Statutes, to the Executive Council against the 
decision of any officer or authority of the Uni. 
versity and thereupon the Executive Oouncil 
may confirm, modify or reverse the decision 
appealed against.” . 
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30. Amendment of section 38. 


In sub.gection (2) of section 38 of the prin- 
cipal Act, the words, brackets and figures 
“Subject to the provisions of aub.section (3) 
of section 18” shall be omitted. 


31, Insertion of new sections 40 and 41. 


After section 39 of the principal Act, the 
following sections shall be inserted, namely: — 


Protection of action taken in good faith. 

"40. No suit or other legal proceeding shall 
lie against any officer or employee of the Uni-. 
versity for anything which is in good faith 
done or intended to be done in pursuance of 
the provisiong of this Act, Statutes or 
Ordinances. 


Mode of proof of University record. 


41. A copy of any receipt, application, 
notice, order, proceeding, resolution of any 


‘authority oc Committee of the University or 


other documents in possession of the Univer. 
sity or any entry in any register duly main- 
tained by the University, if certified by the. 
Registrar, shall be received as prima facie 
evidence of such receipt, application, notice, 
order, proceeding or resolution, document or 
the existenca of entry in the register and 
shall be admitted as evidence of the matters 
and transactions therein where the original 
thereof would, if produced, have been admia. 
sible in evidence, notwithstanding anything 
contained in the Indian Evidence Act, 1872 
or in any other law for the time being in 
force.”. 


32. Substitution of new Schedule for the 
Schedule. 

For the Schedule to the principal Act, the 
following Schedule shall be substituted, 
namely:— 

“THE SOHEDULE 
[See section 28 (1)] 
TEHE STATUTES oF THR UNIVERSITY 
1. The Chancellor. 

(1) The Ohancellor shall be appointed by 
the Visitor from a panel of not less than 
three persons recommended by the Hixecutive 
Council: 

Provided that if the Visitor does not ap. 
prove of the persons so recommended, he may 
call for fresh recommendations from the 
Executive Coungil. 

(2) The Obancellor shall hold office for & 
term of five years and shall be eligible for re- 
appointment, 


14. The Pro-Chancellor. 


(1) The Pro-Chancellor shall be appointed 
by the Visitor from a panel of not lesa than 
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three persons recommended by the Executive 
Oounail : 

Provided that if the visitor does not ap- 
prove of the persons so recommended, he may 
call for fresh recommendations from the 
Executive Council. 


(2) The Pro.Chancellor shall hold office for 
a term of five years and shall be eligible for 
re-appointment. 


2. The Vice-Chancellor. 


(1) The Vice-Chancellor shall be appointed 
by the Visitor from a panel of not less than 
three persons selected by a Committee as con- 
stituted under clause (2) and the panel shall 
be prepared in the alphabetical order and will 
not indicate any order of preference : 


Provided that if the Visitor does not ap. 
prove of any of the persons included in the 
panel, he may call for a fresh panel. 


(2) The Committee referred to in clause (1) 
shall consist of three persons, none of whom 
are employees of the University or members 
of the Court, Executive Council or Academia 
Oouncil. Out of the three persons, two shall be 
nominated by the Executive Council and one 
by the Visitor and the Visitor shall appoint 
one of the three persons so nominated to be 
the Ohairman of the Oommitiee. 

(8) The Vice-Chancellor shall be æ whole. 
time salaried officer of the University. 


(4) The Vioe.Chancellor shall hold office for 
aterm of five years from the date on which 
he enters upon his offices and shall be eligible 
for re-appointment for not more than another 
term ; 


Provided that notwithstanding the expiry of 
the said period of five years, he shall continue 
in office until his succesgor is appointed and 
enters upon his office : 

Provided further that the Visitor may direct 
that a Vice Ohancellor, whose term of office 
has expired, shall continue in office for such 
period, not exceeding a total period of one 
year, as may be specified in the direction. 


(5) Notwithstanding anything contained in 
Clause (4), ® person appointed as Vice-Chan. 
cellor shall, if he completes the age of sixty- 
five years during the term of his office or any 
extension thereof, retire from office. 


(6) The emoluments and other terms and 
conditions of service of the Vice.Chancellor 
shall be such as may be prasoribed by the 
Ordinances. 

(7) If the ofice of the Vice-Chancellor 
becomes vacant due to his death, resignation 
or otherwise or if he is unable to perform his 
duties owing to absence, illness or any other 
cause, the Pro-Vice-Obancellor shall discharge 
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the duties of the Vica.Chancellor until a new 
Vice-Chancellor assumes office : 

Provided that if the Pro.Vice-Uhancellor is 
not available, the senior-most Professor shall 
discharge the duties of the Vice.Chancellor 
until a new Vice-Chancellor assumes office. 


3. Powers and duties of the Vice-Chan- 
cellor. 


(1) The Vice-Chancellor shall be the ox. 
officio Ohairman of the Court, the Executive 
Council, the Academic Council and the 
Finance Committee, and shall, in the absence 
of the Chancellor and the Pro-Chancellor, 
preside at the Convocation held for conferr. 
ing degrees. He shall be entitled to be pre- 
sent at, and to address, any meeting of any 
authority or other body of the University, 
but shall not be entitled to vote thereat un. 
less he is a member of such authority or body. 


(2) It shall be the duty of the Vice.Chan. 
Gellor to see thatthe Act, the Statutes, the 
Ordinances and the Regulations are duly 
observed, and he shall have all powers neces. 
gary to ensure such observance. 

(3) The Vice-Ohancellor shall have the 
power to convene or cause to be convened 
meetings of the Oourt, the Executive Counoil, 
the Academic Council and the Finance Com. 
mittee. 


4. Pro-Vice-Chancellor. 

(1} The Pro.Vice-Chancellor shall be ap. 
pointed by the Executive Oonnoil on the re. 
commendation of the Vice-Chancellor on such 
terms and conditions ag may belaid down in 
the Ordinances: 

Provided that where the recommendation 
of the Vice.Ohancellor is not accepted by the 
Executive Oouncil, the matter ehall be re. 
ferred to the Visitor who may either appoint 
the person recommended by the Vice.Chan. 


` collor or ask the Vice-Chancellor to recom. 


mend snother 
Oonncil ; 

Provided further that the Executive Council 
may, on the recommendation of the Vice. 
Chancellor appoint a Professor to discharge 
the duties of the Pro.Vice-Chancellor in ad- 
dition to his own duties as a Professor. 


(2) The term of office of the Pro.Vice. 


person to the Executive 


Chancellor shall be such as may be decided 


by the Executive Council, but it sball not in 
any case exceed five years or until the ox. 
piration of the term of office of. the Vice. 
Chancellor whichever is earlier and shall be 
eligible for re-appointment : 

Provided that the Pro. Vice-Chancellor shall 
retire on attaining the age of sixty-five years, 

(8) The emoluments and other terms and 
conditions of service of the Pro.Vice.Qhan- 
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gellor shall be such as may be prescribed by 
the Ordinances. 

(4) The Pro.Vice-Chancellor shall assist the 
Vice-Chancellor in respect of such matters 
ag may be specified by the Vice-Chancellor in 
this behalf from time to time and shall also 
sxercise such powers and perform such duties 
as may be assigned or delegated to him by the 
Vioe-Ohanceellor. 


5. Registrar. 

(1) The Registrar shall be a whole time 
salaried employee of the University and shall 
be appointed on the recommendation of a 
Selection Committee constituted for the pur. 
pose. 

(2) The emoluments snd other terms and 
conditions of service of the Registrar shall be 
euch as may be prescribed by the Ordinances: 

Provided that the Registrar shall retire on 
attaining the age of sixty years: 

Provided further that notwithstanding his 
attaining the age of sixty years, he shall 
continue in office until his successor is ap. 
pointed and enters upon his office. 

(3) When the office of the Registrar is 
vacant or when the Registrar is, by reason of 
illness, absence or any other cause, unable to 
perform the duties of his office, the duties of 
the office shall be performed by such person 
ag the Vice-Chancellor may sppoinié for the 
purpose. 

(4) (a) The Registrar shall have power to 
take disciplinary action against such of the 
employees of the University as may be specified 
in the orders of the Executive Council and 
to suspend them pending inquiry, to ad- 
minister warnings to them orto impose on 
them the penalty of censure or the with. 
holding of increment : ; 

Provided that no such penalty shall be im. 
posed unless the psrson concerned has been 
given a reasonable opportunity of showing 
ganse against the action proposed to be taken 
in regard to him. 

(b) An aopeal shall lie to the Vice.Chan. 
gellor against any order of the Registrar im. 
posing any of the penalties specified in item (a). 

(o) In a case where the inquiry discloses 
that a punishment beyond the powers of the 
Registrar ia called for, the Registrar shall, 
upon conclusion of the inquiry, makes re. 
port to the Vice-Chancellor along with his 
recommendations : 

Provided that an appeal shall lie to the 
Executive Oouncil againstan order of the 
Vioe-Chancellor imposing sny penalty. 

(5) The Registrar shall be ex-officio Score. 
tary of the Executive Council, the Academic 
Council and the Faculties, but shall not be 
deamed tobe a member of any of these 
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authorities. He shall be ez-oficio Member. 
Seorstary of the Court. ; 


(6) It shall be the duty of the Registrar, — 

(a) to ba the custodian of the records, the 
Gommon seal and such other property of the 
Universily as the Executive Council shall 
Gommit to his charge ; 

(b) to issue all notices convening meetings 
of the Court, Executive Council, Academic 
Council and Faculties, the Boards of Studies, 
the Boards of Examiners and of any com. 
mittees appointed by the authorities of the 
University ; 

(o) to keep the minutes of all the meetings 
of the Oourt, Executive Counsil, Academia 
Council Faculties and of any committees 
appointed by the authorities of the Univer. 
sity; 

(d) to conduct the official correspondence 
of the Court, Executive Council and Acade- 
mic Coungil ; 

(e) to arrange for and superintend the 
examinations of the University in accordance 
with the manner presoribed by the Ordi- 
nances ; l 

(f) to supply tothe Visitor, copies of the 
agenda of the meetings of the authorities of 
the University as soon as they are issued and 
the minutes of the meetings ; 

(g) to represent the University in suita or 
proceedings by or against the University, sign 
powers of attorney and verify pleadings or 
depute his representative for the purpose; and 

(h) perform such other duties as may be 
specified in these Statutes; or prescribed by 
the Ordinances or the Regulations or as may 
be required, from time to time, by the Exean. 
tive Counoil or the Vice-Chancellor. 


6. Finance Officer. l 

(1) The Finance Officer shall be a whole. 
time salaried employee of the University and 
shall be appointed on the recommendations of 
& Selection Committee constituted for the 
purpose on such terms and conditions as may 
be prescribed by the Ordinance : 

Provided that a person appointed as a 
Finance Officer shall retire from office when 
he attains the age of 60 years: 

Provided further that notwithstanding hia 
attaining the age of 60 years, he shall con. 
tinue in office until his successor is appointed 
and enters upon his office or for a period of 
one year whichever is earlier. 

(2) When the office of the Finance Officer 
ig vacant or when the Finance Officer is, by 
reason of illness, absence or any other cause, 
unable to perform the duties of his office, the 
duties of the office shall be performed by auch 
person as the Vice-Ohancellor may appoint for 
the purpose. 
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(8) The Finance Officer shall be ex.officio 
Secretary of the Finance Committes, but shall 
not be deemed to ba a member of such Com. 
mittee. 


(4) The Finance Officer shall— 

{a} exercise general supervision over the 
funds of the University and shall advise it as 
regards its financial policy; and 

(b) perform such other financial functions 
as mey be assigned to him by the Executive 
Council or as may be prescribed by these 
Statutes or the Ordinances : 

Provided that the Finance Officer shall not 
incur any expenditure or make any invest. 
ment exceeding Rs. 10,000 without the pre. 
vious approval of the Executive Council. 


(5) Subject to the control of the Exeantive 
Council, the Finance Officer shall— 

(a) hold and manage the property and in- 
vestments including trust and endowed pro. 
perty; 

(b) ensure that the limits fixed by the 
Finance Oommittes for recurring and non- 
recurring expenditure for a year are not ex- 
ceeded and that all moneys are expended on 
the purposes for which they are granted or 
allotted; i i 

(o) be responsible for the preparation of 
annual accounts and the budget of the Univer. 
sity for the next financial year and for their 
presentation to the Executive Counoil; 

(d) keep a constant watch on the state of 
the cash and bank balances and on the state 
of investment; 

(e) watch the progress of the collection of 
ravenue and advise on the methods of collec. 
tion employed; 

(f) have the accounts of the University re- 
gularly audited by an internal audit party; 

(g) ensure that the registers of buildings, 
Jand, furniture and equipment are maintained 
up-to-date and that the stook-chacking is con- 
-dusted, of equipment and other consumable 
materials in all offices, Special Oentres, Spe. 
aialisad Laboratories, colleges and institutions 
maintained by the University; 

(h) call for explanation for unauthorised 
expenditure and for other financial irregu- 
darities and suggest disciplinary action against 
the persons ai fault; and 

(i) oall for from any office, college or insti. 
tution under the University, any information 
or returns that he may consider necessary for 
the performance of his duties. 


(6) The receipt of the Finanos Officer or of 
the pereon or persons duly authorised in this 
behalf by the Executive Council for any 
money payable to the University shall be 
sufficient discharge for payment of such 
money. 

1972 Acts 11. 
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7. Deans of Faculties. 


- (1) Every Dean of a Faculty shall be ap- 
pointed by the Vice.Chancellor from among 
the Professors in the Faculty for a period of 
three years and shall be eligible for re-ap. 
pointment : : 

Provided that a Dean on attaining the age 
of sixty years shall cease to hold office ag 
such : 

Provided further that the parsons holding 
office ag Principal of the Jawaharlal Nehru 
Medical Oollege and the Zakir Hussain Engi. 
neering College on the commencement of the 
Aligarh Muslim University (Amendment) Act, 
1972, shall continue to hold the office of the 
Deans of their respective Faculties until the 
expiry of their term of office. 


(2) When the office of the Dean is vacant 
or when the Daan is, by reason of illness, 
absence or any other cause, unable to perform 
the duties of his office, the duties of the office 
shall be performed by such person as the 
Vice-Chancellor may appoint for the purpose. 


(3) The Dean shall be the Head of the 
Feoulty and shall be responsible for the con. 
duct and maintenance of the standards of 
teaching and research in the Faculty. He 
shall have such other functions as may be 
prescribed by the Ordinances, 

(4) The Dean shall have the right to be 
present and to speak at any meeting of the 
Board of Studies or committee of the Faculty, 
a3 the case may be, but not the right to vote 
threat unless he is a member thereof, 


8. Heads of Departments. 


In the case of Dapartments which haye 
more than one Profecsor, the Head of the 
Department shall be appointed by the Execu- 
tive Council on the recommendation of the 
Vice-Okancellor from among the Professora. 
In the case of Departments where there ig 
only one Professor, the Executive Oounoil 
shall have the option to appoint on the re. 
commendation of the Vice-Chancellor, sither 
the Professor or a Reader as the Head of the 
Department. A parson appointed as the Head 
of the Department shall hold office as such for 
a period of thres years and shall be eligible 
for re-appointment. A Head of a Dapartment 
may resign his office at any time during his 


- tenure or algo to decline the offer of appoint- 


ment as the Head of the Department. 


9. Chairman, Students’ Council. 


(1) The Chairman, Students’ Cduncil shall 
be appointed by the Vice.Chancellor from 
amongst the teachers of the University. 

(2) The Ohairman go appointed under 
clause (1) shall hold office for such term as 
the Vics-Ohancellor may specify. He shall ba 
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paid such honorarium and provided with such 
facilities as the Executive Council may. 
- determine. l 

10. Dean of Students’ Welfare, 

(1) The Dean of Studente’ Welfare shall be 
appointed from amongst the teachers of the 
University not below the rank of a Reader, 
by the Executive Counci! on the recommen. 
dation of the Vice-Chancellor. 


(2) The Dean so appointed under clause (1) 
ehall be a whole-time officer and shall hold 
office for a term of three years and shall be 
eligible for re-appointment ; 

Provided that the Executive Council may, 
if it ig considered necessary appoint, on the 
recommendation of the Vice-Chancellor, a 
teacher, not below the rank of a Reader to 
discharge the duties of the Dean of Studente’ 
Welfare in addition to hia duties and in such 
a case the Executive Council may sanotion a 
suitable allowance. 

(3) The person who is appointed as the 
Dean of Students’ Welfare shall continue to 
hold his lien on his substantive post and shall 
be eligible to all the benefits that would have 
” otherwise accrued to him but for his appoint. 
ment as Dean of Students’ Welfare. 

(4) When the office of the Dean of Students’ 
Welfare is vacant or when the Dean of 
Studente’ Welfare is, by reason of illness or 


` abgence or any other cause, unable to perform - 


the duties of his office, the duties of the office 
shall be performed by such person as the Vice. 
Ohancellor may appoint for the purpose. 

(5) The duties and powers of the Dean of 
Students’ Welfare shall be prescribed by the 
Ordinances. ` l 
11. Provost. 

(1) A Provost shall be appointed by the 
Executive Council on the recommendation of 
the Vice.Chancellor and shall exercise such 
powers and perform such duties as may be 
assigned to him by the Vice.Chancallor. 

(2) A Provost shall hold office fora term 
- of two years and shall be eligible for re- 
appointment. 


12. Proctor.. 

(1) The Proctor sball be appointed by the 
Executive Council on the recommendation of 
the Vice.Chancellor and shall exercise such 
powers and perform such duties as may be 
azigned to him by the Vice-Chancellor. 

(2) The Proctor shall hold office for a term 
of two years and shall be eligible for re- 
appointment. 

13. Librarian. 
. (1) The Librarian shall be sppointed by the 
Executive Council on the recommendation of 
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a Belection Committee constituted for the 
purpose and shall be a whole.time officer of 
the University. . 

(2) The Librarian shall be the head ofthe 
Department of Library Science and shall 
exercise such powers and perform such duties 
as may be assigned to him by the Executive. 
Council. 


- 14. Court. . 


(1) The Court shall consist of the following 

members, namely :— 
Ez.officio members. 

(i) Vice-Chancellor, ` 

(ii) All ex. Vice.Chancellors, 

(iii) Pro. Vice-Chancellor, 

(iv) All Deans of Faculities, 

(v) Chairman, Students’ Council, 

(vi) Dean of Students’ Welfare, 

(vii) Librarian, - 

(viii) Registrar, 

(ix) Three Provosts, by rotation according - 
to seniority, : 

(x) Proctor ; 

Representatives of Departments and Colleges. 

(xi) The Principals of each of the following 
colleges, namely, Women’s Oollege, Tibbya 
College and Polytechnic by rotation according 
to seniority inter se as Principal, 

(xii) Heads of Departments of Studies by 
rotation according to seniority in each Faculty 
as shown below :— 


Faculty of Arts . ee 4 
Faculty of Engineering and Tech- 

nology Svs 
Faculty of Medicine ise 5 
Faculty of Science oy 5 
Faculty of Social Sciences 4; 


Representatives of University Teachers 
other than Heads of Departments 
and Principals ` 
(xiii) (a) Five Professors by rotation a0- 
cording to seniority, 
(b) Five Readers by rotation according to 
seniority, - 
(c) Five Lecturers by rotation according to 
‘seniority — 
Representatives of students 
(xiv) (a) President and Secretary of the- 
Students’ Union, . 
(b) Secretary, Students’ Council, ` 
(c) Two persons to be eleated by the Stu- 


. dents’ Council from its own members, pro. 


vided that one of them shall be a Secretrary 
of the Students Advisory Oommittee of e 
Faculty, 

(d) Five members to be elected by an 
electoral college consisting of students whe | 
have shown their academic merit in the 
anner prescribed by the Ordinances, 
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(e) Five members to be slested by an 
electoral college or colleges consisting of the 
student members of the Oultural Committees, 
Social Service Committee and the Games 
Committee in the manner prescribed by the 
Ordinances ; 


Representatives of Ha.students — 


(xv) Fifteen representatives to be elected ° 


by the Alumni (Old Boys) Agsoclation ; 
Representatives of Parliament ` 


(xvi) Ten representatives of Parliament, | 


six to be nominated by the Speaker of the 
Lok Sabha from among the members thereof 
and four to be nominated by the Chairman of 
the Rajya Sabha from among the membera 
thereof ; 
Persons representing learned professions 
and special interests ip 
(xvii) Twenty members from learned pro- 
fesaions and special interests including repre- 
sentatives of Industry, Oommerce, Trade 
Unions, Banking and Agriculture to be nomi. 
nated by the Visitor : 
Provided that out of the twenty members 


aforesaid, not less than five shall be represen.” 


tatives of cultural and educational institutions 
of India; 
Nominated members 

(xviii) A person nominated by the Chief 
Rector ; 

(xix) Three persons nominated by the 
Chancellor ; i 

Remaining members of tha 
Executive Council , 

(xx) The members of the Executive Council 
not specified above: 

Provided that persons under item (xiii) 
shall be appointed from the following groups 
by rotation according to seniority determined 
on the basia of their appointment in that 
category: _- ‘ 

Group I 

(a) Faculty of Arta, . 

(b) Faculty of Social Sciences 2; 
Group II 

(a) Faculty. of Science, _ 

tb) Faculty of Medicine, 

(o) Faculty of Engineering and 
Technology 3 2; 

Group III 

(a) Faculty of Theology, 

(b) Faculty of Commerce, 


(c) Faculty of Law 1; 
5. - 





Provided further that election under items 
(xiv) and (xv) shall be by the system of 
proportional representation. 
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(2) (i) Al the members of the Court other 
than ex-officio members and members re. 
presenting the students, shall hold office for 
a term of three years. : 

` (ii) An ex-officio member shall cease to be 
& member of the Court as soon as he vacates 
the office by virtue of which he is guch 
member. 

(iii) Membera representing studenta will 
hold office for a period of one year or till 
such time as they continue to be studenta, 
whichever is earlier. 


(8) No student, who has passed the High 
School or an equivalent examination more 
than eight years earliet or the pre. University 
or an equivalent examination more than 


Seven years earlier or haa taken more than 


one year in excess of the period prescribed 
for the course for which he is a student shall 
be sligible to become a member under item 
(xiv): 

Provided that no student shall be eligible 
to become a member of the Court unless he 
has been on the rolls of the University for at 


. least one year before he enters upon his office . 


as such member. 


(4) No employee of the University or of a 
recognised institution shall be eligible to be a 
member of the Court under any of the items 
(xv) to (xviii). 2 


15. Meetings of the Court, 


(1) An annual meeting of the Court shall 
be held on a date to be fixed by the Exean. 
tive Council unless some other date has been 
fixed by the Court in respect of any year, At 
an annual meeting, a report of the working 
of the University during the previous year, . 
together with a statement of the receipts and 
expenditure and the balance sheet, as audited, 
and the financial estimates for the next year 
shall be presented and any vacancies among 
tha members of the Executive Council which 
are to be filled up by the Court shall ba 
filled. 

(2) A copy of the statement of receipta and 
the balance.sheet and the 
financial estimates referred to in clause (1) 
shall be sent to every member of the Court 
at least seven days before the date of the 
annual mesting. a 


(3). Thirty-five members of the Court shall 
form a quorum. 


(4) Special meetings of the Court may be ` 
convened by the Executive Council or the 
Vice.Chancellor, or, if there is no Vice. 
Chancellor, by the Pro-Vice.Chancellor, or if 
there is no Pro.Vice.Chancellor, by the 
Registrar : 
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Provided that a special meeting of the Court 
shall also be called if thirty-five members of 


the Couri make æ requisition in writing in 


this behalf. 


16. Executive Council. 


(1) The Executive Council shall consist of 
the following members, namely: :— . 
(i) Vice-Chancellor 1; 
(ii) Pro.Vice-Chancellor ` eee L- 

(iii) (2) Dean, Faculty of Arts; 

(b) Dean, Faculty of Social Sciences; 

(c) Dean, Faculty of Science; 

(d) one Dean, by rotation from among 
the Deans of the Faculties of Medicine 
‘and Engineering; . 

(e) one Dean, by rotation trom among 
the Deans of the Faculties of Law, f 
Commerce and Theology - 5° 

(iv) one Principal from the Principals 
of Women's College, Zakir Husain 
Engineering College and Jaweharlal 
Nehru Medical Oollege by rotation 


according to seniority as principal 1; 
(v) one Professor by rotation accord. 
ing to seniority 1; 


(vi) three teachers of whom at least . 
one shall be a lecturer to be elected by 
the Academic Oouncil from amongst its 
members by a system of proportional 
representation 3; 
(vii) five persone to be elected by the —~ 
Court from among its members by & 
system of proportional representation, 
none of whom shall be an employee or 
a student of the University or a college 


maintained by the University 5; 
(viii) four persona to be -nominated : 
by the Visitor 4; 
21. 





(2) All the members of the Executive 
Counsil, other than ex-officio members shall 
hold office for a term of three years. 


17. Powers and functions of Executive 
Council. 


(t) The Executive Council shall have the 
manegement and administration of the revenue 
and property of the University and the con. 

' duct of all administrative affairs of the Univer. 
sity not otherwise provided for. 


(2) Bubject to the provisions of the ok, 
the Statutes and the Ordinances, the Exeontive 


Council shall, in addition to all other powers. 


vesied in it, have the following powers, 
namely :— 

(i) to appoint the Registrar, Finance Officer, 
Librarian, Principals of Colleges and insti- 
tutions established by the University and such 


Aligarh Muslim University (Amendment) Act, 1972 


K. L R. 


Professors, Readers, Lecturers and other mem- 
bers of the teaching and academic staff as 
may be necessary, on the resommendation of 
the Selection Oommittee constituted for the 
purpose : 

Provided that no action shall be taken by 
the Executive Council in respect of the num- 
ber, qualifications and the emoluments of 
teachers, without consideration of the recom. 
mendations of the Academic Council; 

(ii) to appoint members of the administra. 
tive staff; 

(iii) to grant leave of absence to any officar 
of the University, other than the Chancellor, 
and the Vice-Ohancellor, and to make the 
necessary arrangements for the discharge of 


. the functions of such officer during his absence; 


(iv) to regulate and enforce discipline among 
members of the teaching, administrative and 
other staff of the University in accordance 
with these Statutes and the Ordinances; - 

(v) to manage and regulate the finances, 
accounts, investments, property, business and 
all other aiministrative affairs of the Univer- 
sity, and for that purpose, to appoint auch 
agenta as it may think fit; 

(vi) to invest any money belonging to the 


. University, including any applied income, in 


such stocks, funds, shares or securities as it 
shall, from time to time, think fit, or in the 


purchese of immovable property in India, . 


with the like power of varying such invest. 
ments from time to time; 

(vii) to transfer or accept transfers of any 
movable or immovable property on behalf of 
the University; 

(viii) to provide the buildings, premises: 
furniture and apparatus and other means 


* needed for carrying on the work of ne 


University; 


(ix) to enter into, vary, carry out and 
cancel contracts on behalf of thea University; - 


(x) to entertain, adjudicate upon, and, if 


thought fit, to redress any grievances of the- 


oficera of the University, the teashing staff, 
the students and the University’s servants, 
who may, for any reason feol aggrieved; 


(xi) to appoint examiners and moderators 


and, if necessary to remove them, and to fix 
their fees, emoluments and travelling and 
other allowances, after consulting the Acade- 
mic Oonncil; 

(xii) to maintain & register of donors to the 
University; 

(xiii) to select a common seal for the 


University and provide for the custody and ` 


use of such seal; 
(xiv) to make such special arrangements as 


may be necessary for the residence and aisits, 


pline of women Sshudente 
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(xv) to delegate any of its powers to the 
Vice.Chancallor, Pro-Vice-Chancellor, the- Re- 
gistrar of the Finance Officer or such other 
employee or authority of the University or toa 
Committee appointed by it as it may deem fit; 

(xvi) to institute fellowships, scholarships; 
studentships, medals and prizes; and 

(xvii) to exercise such other powers and 
perform such other duties as may be conferred 
or imposed on it by the Aot or the Statutes. 


18. Academic Council. 


(1) Tha Academie Council shall condist of 
the following members, namely :— 

(i) Vice-Chancellor; - 

(ii) Pro. Vice-Chancellor; 

(iii) Deans of Faculties; 

(iv) Heads of Departments of Studies; 

(v) Principals and Heads of Institutions; - 

(vi) Dean of Students’ Welfare; 

(vii) Chairman, Students’ Council; 

(viii) Librarian; 

(ix) Five professors other than the Heads 
of Dapartmonte; 


(x) Five readera other than the Heads of - 


Departments; f 
hi) Five lecturers; 


(xii) Five persons not being in the service ` 


of the University, co-opted by the Academic 
Council for their special knowledge, provided 
that not more than two persons shall be co. 
opted from subjects assigned to any one 
faculty; 

(xiii) One Provost to be nominak by the 
Vioo.Chancellor; 

(xiv) Proctor. 
_ Provided that the peraons under categories 


(ix), (x) and (xi) shal! be appointed from the- 
following groups by rotation according to- 


seniority determined on the basis of their 
appointments in tha) category :— ~- 
Group I 2 
- (a) Faoulty of Acts, 

(b) Faculty of Social Sciences; 
Group IT : 

(a) Faculty of Science, 

(b) Faculty of Medicine, 


(c) Faculty of Engineering and aes: 


Group III 

(a) "Faculty of Theology, 

(b) Faculty of Commerce, 

(0) Faculty of Law. 

(2) The members of the Academic Coundil, 
other than ex-officio members shall hold offics 
for a term of two years. 


19. Powers of the Academic Council. 


Subject to the Act, the Statutes and the 
Ordinances, the Academic Council shall, in 
addition to all other powers vested in it, have 
the following powers, namely: — . 
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(a) to exercise general supervision over the 
academic policies of the University and to. 
give directions regarding methods of instruc. 
tion, co-operative teaching among. colleges, 
evaluation of research or improvements in 
academic standards; 

{b) to. bring about inter-faculty co.ordina. 
tion, to establish or appoint committees or 
Boards, for taking up projects on an inter. 
faculty basis; 

(0) to consider matters of general academio 
interest either at its own initiative or referred 
to by a Faculty, or the Exeautive Council and 
to take appropriate action thereon; and 

(d) to frame such regulations and rules 
‘consistent with the Statutes and Ordinances 


~ regarding the academic functioning of the 


University, discipline, residence, admissions, 
award cf‘fellowships and studentships, fee con. 
cessions, corporate life and attendance. 
20. Faculties and Departments. 

(1) The University shall have the following 
Faculties, namely:— 

(i) Faculty of Theology ;- 

(ii) Faculty of Arts; 

(iii) Faculty of Science ; 

(iv) Faculty of Social Sciences ; 

(v) Faculty of Engineering and Technology; 

(vi) Faculty of Medicine ; 

(vii) Faculty of Law: 

(viii) Faculty of Commerce ; and 

(ix) Such other Faculties s8 may be pres. 
cribed by these Statutes. 


(2) (a) Each Faculty shall consist of such 
Departments as may be assigned to it by the 


_Ordinances. 


(b) No Department ehall be established or 
abolished except by the Statutes. 

(a) The Departments of Studies in exis. 
tence in the University at the commencement 
of the Aligarh Muslim University (Amend. 
ment) Act 1972 and the Faculties relating 
thereto are set ont in the Annexure to these 
Statutes, 


(d) Hach Department shall consist of the 
following members, namely :— 

(i) Teachers; 

(ii) Persons conducting research in the 


. Faculties concerned; 


~ (iii) Dean of the Faoulty or Deans of tho 
Faculties concerned; 

(iv) Honorary Professors, if any, attached 
to Department; and 
_(v) Such other persons as maybe mem. 
bers of the Department in accordance with 
the provisions of the Ordinances. 

(e) Each Department shall havea Head 
who shall be appointed in accordance with 
these Statutes and shall perform such funo- 
tions as may be prescribed by the Ordinancea. 
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(3) Every Faculty, other than the Faculty 
of Engineering and Technology, may com. 
prise the following members, namely :— 

(i) Dean of Faculty who shall be the Obair. 
man; 

(ii) All Professors in the Faculty; 

(iii) All Heads of Departments assigned to 
the Faculty who are not Professors; 

(iv) Principal, Women’s College; 

(v) One Reader from each Department; 

(vi) Two Lecturers from each Department 
(one above ten yeara of Service and one below 
ton years); 

- (vii) Four persona nominated by the Acade. 
mio Oouncil from ote er Faculties of the 
University; and $ 

(viii) Five persons not in the service of the 
University co.opted by the Faculty for their 
special knowledge of any subject assigned to 
the Faculty, provided that not more than one 
person may be co-opted in respect of æ subject 
assigned fo a single Department: 

Provided that the Principal, Women’s 
College ehall be on the Faculties of the sub- 
jects for which instruction ia provided in that 
College: 


Provided further that the Beaders and, 


Lecturers of categories (v) and (vi) shall serve 
on the Faculties by rotation, according to 
seniority. 


(4) The Faculty of the Rudinvering: and 


Technology shall consist of the following 


members, namely :— 
(i) Dean of the Faculty, who shall be the 
hairman; 
(ii) Head of the University Polytechnic; 
(iii) All Professors in the Faculty; 


(iv) One Reader and one Lecturer by rote- 
tion according to seniority from each Depart. 
ment or Section in the Faculty; 

(v) Not more than three Readers from the 
University Poly techni; 

(vi) One Lecturer at the University Poly- 
technio, by rotation according to seniority; 

(vii) Persona not connected with the Uni. 
versity having expert knowledge of the sub- 
ject or subjects concerned, co-opted by the 
Faculty, one for each Department of the 
Faculty; and 

(viii) Three members elected by.the Acade- 
mic QGouncil for their special knowledge of 
any subject assigned to the Faculty or of any. 
allied branches of knowledge. 


_ (5) All membərs of a Faculty, other than 
the ex.officio members shall hold office for a 
_term of two years. 


(6) The conduct of the meetings of a Faculty 
and the quorum required for each Faculty 
shall be prescribed by the Ordinances. 
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21. Powers and functions of the Facul- 
ties. ; 

In addition to the powers and functions- of 
the Faoulties prescribed under the Ordinances, 
they shall have power— 

(a) to co-ordinate teaching and research 
activities of Depariments and Centres assign- 
ed to the Faculty, and to’ promote. and 
provide for inter-disciplinary teaching and 
research; and to arrange for examinations 
and periodical tests in subjects falling within 
the purview of the Faculty; 

(b) to appoint Boards of Studies or 
committees or to undertake research projects . 
common to more than one Department; . 

(c) to approve courses of study proposed by 
the Departments; 

(d) to forward to the Executive Counail the 
recommendations of the Boards of Studies 
or Committee for Advanced Studies and 
Research; ; 

(e) to ‘propose the draft of Ordinances for 
the examinations for courses conducted by 
the Faoulty; 

(f) to recommend proposals for the oreation 
and abolition of teaching posits; and 

(g) to perform such other functions as the 
Executive Council and Academic Oouncil may . 
presoribe. 


22, Boards of Studies, 

(1) Each Department shall have a Board of 
Studies which shall consist of : 

(i) the Head of the Department— Chairman; 

(ii) Dean of the Faculty concerned; 

(iii) the Professors in the Department; 

(iv) four Readers in the Department by 
rotation according to seniority; 

(v) four Lecturers in the Department, ab. 
least two of whom shall be with less than ` 
seven years of service by- rotation according 
to seniority; - 

(vi) two persons teaching allied or cognate 
subjects in the University assigned by the 
Academic Council; and 

(vii) two experts not in the service of the 
University co-opted by the Board of Studies. 

(2) The term of appointment of membera 
other than the ex-officio members of the 
Boards of Studies shall be for a period of two 


` years. 


(3) The functions of the Board of Studies 
shall be to- recommend to the Faculty in the 
manner provided in the Ordinances— 

(a) courses of studies and appointment of 
examiners for under-graduate and post. 
graduate courses, but excluding research 


OB; 
ki approve subjects for research for various 
degrees and other requirementa of research 

degrees; 
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(W appointment of supervisors of regearoh 
an 

(d) measures for the improvement of ihe 
Standard of post-graduate teaching and 
research : 

Provided that where the number of teachers 
in a Department does not exceed twenty, the 
aforesaid functions shall be performed by the 
Department. 


23. Departmental Committees. 

(1) Each teaching department, whera the 
number of teachers exceeds twenty shall have 
& Departmental Committee consisting of the 
foyiowing members, namely :— 

(i) Head of the Department—Ohsirman; 

(ii) Dean of the Faculty concerned; 

(iii) Professors in the Department; 

(iv) Four Beaders in the Department by 
rotation according to seniority; and 

(v) Four Lecturers in the Department by 
xotation according to seniority. 

(2) The Readers and Lecturers shall hold 


office as members of the Departmental Com. - 


mittee for a period of two years. 

(3) The functions of the Departmental 
‘Committee shall be to allocate teaching work, 
recommend the creation or abolition of teach. 
ing posts or their upgrading, make resom- 
mendations regarding the field of study of 
each post at the time of recruitment and 
consider matters of goneral and academia 
interest to the Department and of its funo- 
~tioning. 

(4) Where the number of teachers in a 
teaching Department does not exceed twenty, 
the functions of the Departmental Committee 
shall be performed by that Department. 

24. Students’ Council.  / 

(1) The composition of the 
Council may be as follows :— 

_ (i) Chairman: 

(ii) President, Vice-President and Secretary 
of the University Students’ Union; 

(iii) The Seoretary of the Students’ Advisory 
Committee of each Faculty; 

(iv) Fifteen persons elected by an electoral 


Students’ 


college consisting of the Students’ Advisory- 


Committees of Faculties and halls in accord- 
ance with the system of proportional repre- 
sentation; and 


(v) Five students nominated by the Vice. 


Obancellor from amongst outstanding students 
ox sportsmen or those who have distinguished 
themselves in any field of student activity, 
giving due consideration to the representation 
of special interests : 


Provided that no student who has paesed _ 


the High School or an equivalent examina. 
tion more than eight years earlier or the Pre. 
University or an equivalent examination more 
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than seven years earlier or has taken more 
than one year in excess of the period prescrib. 
ed for the course for which he is a student, 
shall be eligible to become a member of the 
Students’ Council, 


(2) The Secretary of Students’ Council 
shall be elected by it from amongst its 
members through the system of proportional 
representation by means of single transferable 
vote, 


25. Powers and functions of Students’ 
Council. 


(1) The powers and functions of the 
Students’ Council shall be aa follows :— 

' (i) to make recommendations to the Execu. 
tive and Academic Councils in matters 
affecting the academic work of the students 
such as the structure of courses, pattern of 
instruction, the corporate life of the Univer. 
sity in so far as it concerns the students, and 
the oo-curricular and extracurricular activi. 
ties in the University; 

(ii) all rules affecting discipline, welfare, 
sports, literary snd departmenta) societies, 
management of hostels, student homes, non- 
resident student centres, extension work, 
social work, atudents health, National Sarvice 
Scheme, National Oadet Corps, eto, shall 
ordinarily be placed before the Students’ 
Council for obtaining its views, which will 
then be communicated to the Academie and 
Executive Councils for decision : 

(iii) the Council shall have the right to 
communicate its views, observations and 
recommendations to the Vice.Ohancellor or 
any authority of the University, in respect of 
any matter which concerns the students, The 
Ohsirman of the Studenta’ Council will be the 
authority to decidé whether a matter does or 
does not concern the students. 2 

' (2) The meetings of the Students’ Council 
shall be held at least three times every year, 
and not more than six months shall elapse 
between two meetings. Extraordinary meet. 
ings may be held either at the instance of the 
Chairman, or at the request of no lesa than 
half of the members of the Council. Ten 
members of the Council shall form the quorum 
for a meeting of the Students’ Council: ` 


26. Finance Committee, 
(1) The Finance Committee shall consist of 
the following members, namely :— 
` (i) Vice-Chancellor ; 
(ii) Pro- Vice-Chancellor ; 
(iii) Two Deans of the Faculties, to be 
«nominated by the Executive Council ; 
(iv)-One person nominated by the Hixecu. 
tive Council from amongab its members other 
than those in the service of the University ; 
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(v) Three persons nominated by the Visitor. 

(2) Five members of the Finance Committee 
shall forma quorum fora meeting of the 
Finance Committee. 

(3) All members of the Finance Committee, 
other than ex-officio members, shall hold office 
for a term of three years. 

(4) The Vice.Chancellor shall preside at 
the meetings of the Finance Committes, 

(5) A member of the Finance Committee 
shall have the right to record a minute of 
dissent if he does not agree with. any decision 
of the Finance Committee, 

(6) The Finance Committee shall meet at 
least twice avery year to examine the accounts 
and to sorutinige proposals for expenditure. 

(7) The annual accounts and the Financial 
estimates of the University prepared by the 
Finance Officer shall be laid before thè Finance 
. Committee for consideration and comments 
and thereafter submitted to the Executive 

Gouncil for approval. 

(8) The Finance Committee shall fix limits 
for the total recurring expenditure and the 
total non-recurring expenditure for the year, 
based on the income and resources of the 
University (which, in the case of productive 
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works, may include the proceeds of loans}. No 
expenditure shall be incurred by the Univer- 
sity in excess of the limits so fixed. 

(9) No expenditure other than that pro. 
vided for in the budget shall be incurred by 
the University without the approval of the 
Finance Committee. ; 


27. Selection Committees. 


(1) The Selection Committee. for appoint- 
ment to the posts specified in column (1) of 


‘.the Table below shall consist of the Vice- 


Chancellor, the Pro. Vice.Chancellor,.2 nominee 
of the Visitor and the persons specified in the 
corresponding entry in column (2) of the said 
Table : 

Provided that where the appointmont of a 
teacher is to ba made ina College or the . 
University Polytechnic, the Principal of that - 
College or the University Polytechnic, as the 
case may be, shall also be an ex-officio member 
of the Selection Committee - constituted for 
guch appointment : 

Provided further that the Selection Com. 
mittee for teaching posts in the Faculty of 
Engineering and Technology shall include a 
nominee of the All India Gouneu of Technical 
Education. i 


eu 


(2) 


(i) The Head of the Department concerned, if ha is a Professor. 


(ii) One Professor of the Department to be nominated by the Vice. 


(iii) Three persons not in the services of the University, nominated by 
` the Executive Council, out of a panel of names recommended by 
the Academic Council for-their special knowledge of or interes 

‘in the subject with which the Professor will be concerned. | 


(i). The Head of the Department concerned. 


(ij) One Professor of the - Department to = nominated by the Vice: 


(iii) Two persona not in the service of the University, nominated by 
the Executive Council, out of s panel of names recommended by 
the Academio Oouncil for their special: knowledge of or interest- 

. in the subject with which the Reader or Lecturer will be con. 


(1) 
Professor 
Ohancellor. 
.Beader/Lecturer 
Chancellor. 
cerned. 
Registrar/Finance 
Officer 
Executive Council. 
Librarian | 


(i) Two members of ihe Bxeentive Council PATRE by it. 
(ii) One person, not connected with the University, nominated by the- 


(i) Two persons-not in the service of the University, who have epecial ` 


knowledgeof the subject of Library Science/Library Administra. 
tion to be nominated by the Eixecntive Council. 
(Gi) Ope person, not in the service of the University, nominated by the: 


Principal of College . 
or Institution main- 
- tained by the Uni- 
versity 





Executive Council. 


Three persons not in the service of the University, of whom two shalt 
be nominated by the Executive Council and one by the Academic 
Council for their special knowledge of or interest in a subject in. 
which instruction is being provided by the College or Institution. - 
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(2) The Vice.Ohanceller, or in his absence, 
the Pro-Vice-Ohancellor, shall preside at the 
meatings of the Selection Committee. 


(3) The meetings of the Selection Com. 


mittee shall be convened by ths Vice.Chancel- ` 
lor or in his absence, by the: Pro-Vice.. 


Chancellor. 

(4) The procedure to be followed by a 
Selection Committee in making recommenda. 
tiong shall be laid down in the Ordinances. 

(5) If the Executive Oouncil ia unable to 
accept the recommendations made by the 
Committee, it shall record ils reasons and 


submit the case to the Visitor for final orders., 


(6) Notwithstanding anything contained in 
the foregoing clauses of this Statute or 
Statute 29, the Executive Council -may invite 


& person of high academic distinction and pro. - 


fessional attainment to accept a post of Pro. 
fessor or Reader in the University, as the 
Gase may be, on such terms and conditions as 
it deoma fit, and on tha person agreeing to do 
80, appoint him to the post, 

(7) The Executive Council of the Univer- 
sity May appoint a teacher or any other 
academic staf working in any other Univer. 
sity or institution for undertaking a joint 
project in accordance with the manner pre. 
goribed in the Ordinances. 


Note 1.——Where the appointment is being 
made for an inter-disciplinary project, :the 
Head of the project shall be deemed to be the 
Head of the Department concerned. 

Note 2.—The Professor shall be concerned 
with the speciality for which the selec:ion is 
being made and that the Vice-Chancellor shall 
consult the Head“of the Department and the 
Dean of Faculty before sala the Pro. 
fossor. 


28. Committees. 


Any authority of the University may ap: 
point as many standing or special committees 
as it may deem fit, and may appoint to such 
committees persons who are not members of 
-guch authority. Any such committee may deal 
with any subject delegated to it subject to 
subsequent confirmation by the authority ap- 
pointing it. : 


29. Terms and conditions of service of 
teachers. 

(1) All the teachers of the University or 
any of its Institutions shall, in the absence of 
any agreement to the contrary, be governed 
by the terms and conditions of service as 
specified in the Statutes, Ordinances and 
Regulations of the University : 

Provided that no alteration in the salary, 
the rate of contribution to‘the Provident 
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Fund and the age of superannuation of.a 
teacher in the service of the University shall 
be made to his disadvantage excepi with the 
previous approval of the Visitor. 


_ (2) (a) All appointments to permanent posta- 


of teachers in the University shall be made by 


the Executive Council on the recommenda- 
tion of a Selection Oomniittee in accordance: 
with the provisions of these Statutes after 
such posts have been duly advertised and the- 
candidates concerned have been interviewed 
by the Selection Committee, except in cases- 
where such Committee decides to consider the- 
case of a candidate otherwise then by sn 
interview. Except as otherwise provided for 
in his contract of service, every teacher thus. 
selected shall be placed on probation for a. 
period of one year, on the expiry of which 
period he may be confirmed in his post. If he 
is not so confirmed, the Exeentive Council, 
may, if it deems fit, dispense with his services. 
after the expiry of hig probationary period as 
may be practicable or extend the period of 
his probation for one year at the end of 
which, if he is not confirmed in hig post, his 
services shall be dispensed with after the 
expiry of the period of extension of his 
probation : 

Provided that, if a person in the permanent 
service of the University is appointed on 
probation to a higher post in the same depart- 
ment, he shall not lose his lien on his sub- 
atantive post, nor shall he be deprived of the 
benefits of leave rules and of the Provident 
Fund Statutes to which he was entitled at 
the time of his appointment to the higher 
post during the period of his probation ; 

Provided further that the cervice of a 
teacher appointed on probation may be termi. 
nated af any time during the probationary 
period by giving two months’ notise without. 
assigning any resson, ` 

(b) In making temporary appointments to 
poats of teachers— 

(i) if the temporary vacancy is for # dura. 
tion longer than one academic session, it ehall 
be filled on the advice of the Selection Oom- 
mittee in accordance with the procedure indi. 
cated in the preceding item (a), and ` 

(ii) if the temporary vacancy ia for a period 
less than a year, an appointment to such 
vacancy shall be made on the recommenda. 
tion of a local Selection Committee consisting. 
of :— .” - 

(A) The Dean of the Faculty; 

(B) The Head of the Department; and 

(0) a nominees of the Vice-Chancellor ; 

Provided that if the same person holds the- 


` offices of the Dean and the Head of the Depart- 


ment, the Selection Committee may contain 
two nominees of the Vice.Chancellor : 
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Provided further that in case of sudden 
-casual vacancies of teaching posts caused by 
death or any other reason, the Dean, may, in 
consultation with the Head of the Depart. 
ment concerned, make # temporary appoint. 
ment for a month and report to the Vice- 
Ohancellor and the Registrar about such ap- 
pointment. 

(c) No teacher appointed temporarily shall, 
it he is not recommended by a regular Belec- 
tion Committee for appointment under these 
Statutes be continued in service on such tem. 
porary employment, or given a fresh appoint. 
ment unless he is subsequently selected by a 
local Selection Committee or a reguler Selec- 
‘tion Committee, for a temporary or permanent 
appointment, as the case may be, 

(3) Every teacher of the University shall be 
ordinarily appointed on a written contract, the 
form of which shall be prescribed by Regula. 
¢iong. A copy of the contract shall be deposited 
‘with the Registrar. 

(4) No teacher of the University shall be 
confirmed in his post unless he has fulfilled 
the conditions laid down in the contract of 
his appointment and unless the Vice-Ohan- 
‘cellor, on the recommendation of the Dean of 
the Faculty and Head of the Department con. 
cerned, and in the case of the Head of Depart. 
‘ment, on the recommendation of the Dean 
concerned, testifies to his fitness for confir- 
mation. 


(5) All temporary teachers : whose total 
service in the University exceeds one year 
Shall be required within two months of the 
completion of one year to produces & physical 
fitness certificate signed by a registered 
‘Medical Graduate, not below the status of a 
Qivil Burgeon, provided that if the=physical 
fitness examination is conducted at the Uni- 

` -versity Health Service, the certificate signed 
by the Ohief Medical Officer shall be deemed 
‘to be sufficient. — 

(6) Teachers appointed on probation ‘and 
-those in whose case probation has been waived, 
shall be required to produce a physical fitness 
certificate of the nature prescribed in clause (5) 
“before joining their appointment : 

Provided that nothing in this clause shall 

- apply to such teachers who are already holding 
& permanent post in the University. 

(7) Teachera holding temporary appoint- 
ments shall not.be confirmed in their posts 
unless they produce a physical fitness certi- 
ficate as required in the foregoing clauses. 

(8) No fee shall be charged if the physical 
fitness examination is conducted at the 
University Health Service. 

(9). All the teachers of the University ahall, 
if they sre not employed for a fixed period, 
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retire at the age of sixty. The Executive 
Council may, however, in the interests of the 
University grant extension of service up to 
the age of sixty-three, subject to the condition 
that such extension shall not be for mora 
than one year ats time: ` 


Provided that the teachers whose retirement 
is due on the 1st of September or a later date 
in any academic year inclusive of such leave 
preparatory to retirement as may be due to 
them may be retained at their option in the 
service. of the University till the end of the 
academic year. i 

(10) (a) A teacher due for retirement shall 
‘apply well before the date of retirement for 
such leave as may be due to him before 
retirement, and if he fails to so apply, he 
shall not be entitled to-savail of the leave 
after retirement. Leave so applied for may 
be sanctioned, or refused in the interests of 
the Univeraity. If leave is so refused, the 
leave due shall be availed of after retirement. 


(b) All recommendations for extension of 
services beyond sixty years shall be sent to 
the Registrar by the Head of the Department: 
through the Dean of the Faculty concerned 
or by the Dean of the Faculty if such recom. 
mendation is concerning the Head of 4 
Department, at least six months before the: 
date of retirement, 


(11) Notwithstanding anything -eontained 
in the foregoing clauses of this Statute, tha 
University may permit any Professor or 
Reader to sccept, concurrently on a part.time 
basis, appointment in any University or 
institution on such terms and conditions aa 
may be presoribed in the Ordinances. 


30. Seniority lists. 

(1) Whenever, in accordance with these 
Statutes, any person is to hold an office or ba 
a member of an authority of the University 
by rotation according to seniority, such 
seniority shall be determined according to the 
length of continuous service of auch person 
in his grade, and, in accordance with such 
other principles as the Executive Council may 
from time to time presoribe. 


(2) It shall be the duty of the Registrar to 
prepare and maintain, in respect of each class 
of pérsons to whom the provisions of these 
Statutes apply, a complete and up-to-date 
seniority list in accordance with the provisions 
of the foregoing clause. 

(3) If two or more persons have equal length 
of continuous service in a particular grade or 
the relative seniority of any person or persons 
is otherwise in doubt, the Registrar may, on 
his own motion and shall, at the request ‘of 
any such person, submit. the matter to the 
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Executive Oouncil whose decision thereon 
shall be final. 


31. Powers in respect of granting and 
withdrawing degrees. 


(1) The Executive Council may, by resolu. 
4ion passed by æ majority of not less than 
‘two.thirds of the members present and 
voting :— 

(a) on the recommendation of Academia 
‘Council, make proposals to the Chancellor for 
‘he conferment of honorary degrees; 

(b) withdraw any ordinary degree or 
diploma conferred by the University; and 

(o) with the sanction of the Ohancelloz, 
withdraw any honorary degree, 

(2) Notwithstanding anything contained in 
‘Olause (1), in cases of urgency, the Chancellor, 
may, on the recommendations of the Execu- 
tive Ceuneil alone, confer an honorary degree. 


32. Students’ Union. 

(1) There shall be a Studente’ Union for 
the University. 

(2) Every student of the University shall 
be deemed to be a member of the Students’ 
Union. | 

(3) There shall be a General Council of the 
‘Studemts’ Union which ghall consist of such 
number of students, and shall be constituted 
in suoh manner as may be prescribed by the 
Ordinances. . 

(4) The University may, after ascertaining 
the views of the Students’ Council, in auch 
‘Manner as may be prescribed by the Ordi- 
wances, fix such fees ag the students may be 
required to pay for their membership of the 
Studente’ Union. 

(5) The powers and functions of- the 
Students’ Union and of the General Counoil 
shall be such as may be pregoribed by the 
Ordinances. 


` 


33. Teachers’ Aedcciidion: 
- (1) There shall be a Teachers’ Association 
tor the University. 

(2) The constitution of the Association shall 
be such s8 may be‘ prescribed in the Ordi- 
ances, . 


34. Non-academic Staff Association. 


(1) There chall be a Staff Association for 
the staff of the University other than academic 
staff, 


(2) The constitution of the Staff Association 


referred to in olause (1) shall be such as may 
be preacribed in the Ordinances, 


35. Maintenance of discipline 
students of the University. 


(1) All powers relating to discipline and 


among 
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disciplinary action in relation to students 
` ghall vest in the Vice-Chancellor. 


`. (2) The Vice-Chancellor may delegate all 
or any of his powers as he deems proper to 
the Proctor and to such other officers as he 
may specify in this behalf. 


` (3) Without prejudice to the generality of 
his powers relating to the maintenance of 
discipline and taking such action in the interest 
of maintaining discipline as may seem to him 
appropriate, the Vice-Chancellor may, in the 
exercise of his powers; by order, direct that 
any student or students be éxpelled, or rusti- 
cated, for a-specified period, or be not admit. 
ted to æ Course or courses of study in a Oollege, 
Department or Institution of the University 
for a stated period, or be punished with fine 
for an amount to be specified in the order, or 
be debarred from taking a University or 
College ‘or Departmental Examination or 
Examinations for one or more years, or that 
the resulta of the student or students con. 


cerned in the Examination or Examinations ~- 


in which he or they have appeared be oan- 
celled. 


-(4) The Principals of Colleges, Heads of 
Special Centres, Deans of Faculties and Heads 
of Teaching Departments in the University 
shall have the authority to exercise all such 
disciplinary powers over the students in their 


- respective Colleges, Special Centres, Institu- 


tions, Faculties and Teaching Departments in 
the University ag may be necessary for the 
proper conduct of the Institutions, Special 
Centres and teaching in the concerned Depart- 
mente. 

(5) Without prejudice to the powers of the 
Vice.Chancellor and- the Proctor as aforesaid, 
detailed rules of discipline and proper conduct 
shall be framed by the University. The Prin- 
sipals of Colleges, Heads of Special Centres: 
Deans of Faculties and Heads of Teaching 
Departments in the University may frame 

_ Buch supplementary rules, as they deem necee. 
sary for the aforesaid purposes. Every student 
shall be supplied with.s copy of rules so 
made. 

(6) At the time of the admission, every 
student ehall be required to sign a declaration 
to the effect that he submits himself to the - 
disciplinary jurisdiction of the Vice-Chancellor 
‘and the other authorities of the University. 


“36. Establishment of Colleges and Insti- 
tutions. ; 

The establishment of Colleges and Institu- 
tions and the abolition thereof shall be 
governed by these Statutes : 

Provided that the Colleges and Institutions 
which have been established in accordance 
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with the Act, the Statutes or the Ordinances 


in force immediately before the commence., 


ment of the Aligarh Mislim University 
(Amendment) Aci, 1972, shall be deemed to 
be the Colleges and Institutions established 
by these Statutes. 


37. Convocation. 


Convocations of the University for the con- 
ferring of degrees or for other purposes shall 
be held in such manner ag may be prescribed 
by the Ordinances, 


38. Acting Chairman of meetings. 

Where no provision is made for a President 
or Ohairman to preside over a meeting of an 
authority of the University or any committee 
of such authority or when the President or 
Obairman go provided for is absent, the 


members present shall elect one from among ` 


themselves to preside at such meeting. 


39. Resignation. 


_ (1) Any member, other than an ex-officio 
Member of the Court, Executive .Oounoil, 
Academic Council or.any other authority of 
the University or any committee of such 
authority may resign by letter addressed to 
the Registrar, and the resignation shall take 
effect as soon as such letter is  zeceived by me 


Registrar. - 


(2) Any officer of the University, sshethiag 
salaried or otherwise, other than a Dean, 
-may resign his office by letter addressed to 
the Registrar :. 

Provided that such resignation shall take 
effect only on the date from which the same 
is accepted by the aubiority, competent’ to fill 
the vacancy... 


40. Removal of members and employees. 


(1) A member of the Court, Executive 
Council or Academic Council may be removed 
by a resolution of the Oourt, Exeoutive 
Council or Academic Council, as the case may 
be, passed by a majority of not less than two- 
thirds of its members on either of the follow. 
ing grounds; namely :— 

(i) such member has become incapable of 
performing his duties ; 

(ii) such member has been conviated by a 
Court of an offence which, in the opinion of 
~ the Oourt of the University, Executive Coun. 
cil-or Academic Oouncil, as the case may be, 
involves moral turpitude. 


(2) Notwithstanding anything contained to 
the contrary in the terms of his contract of 
service or of his appointment, any officer of 
the University, salaried or otherwise. may be 
removed from that office by the authority 


Aligarh Muslim University (Amendment) Act, 1972 - 


A. 1. R 


which is competent to fill the vacancy om 
either of the following grounds, namely :— 

(i) the officer has become incapable of per- 
forming his duties ; 

(ii) the officer has been-convicted bya Court 
of an offence which, in the opinion of the 
Oourt of the University, Executive Oouncil or 
Academic Oonncil, as the case may be, involves 
moral turpitude : 

Provided that nothing in this claus shall 
be deemed to affect any rights accruing to an 
officer appointed on contract in accordance 
with the terms of such contract. 


(3) (a) Notwithstanding anything contained 
in the terms of the contract of service of a 
teacher, the Executive Council shall be entitled 
to dismiss a teacher on grounds of misconduct 
after following the procedure specified in 
clause (c), but save as aforesaid, the Execu- — 
tive Council shall not be entitled to determine 
the employment of a teacher save for good: 
cause and after giving three months’ notice in- 
writing or payment of three months’ salary in 
lieu of auch notice. 

. (b) The determination of a teacher's em. 
ployment shall reqnire a two-thirds majority 


of the members of the Executive Council - - 


present and voting. 


(o). The Vice-Chancellor may suspend æ` 
teacher against whom any misconduct is. 
alleged and shall report the cage to the next 
meeting of the Executive Council, but before. 
any orders for dismissal are passed, the- 
teacher shall be informed ‘of the allegations 
made against him ‘and shall be given a rea-- 
sonable opportunity to make such representa- 
tion to the Executive Council or to any Com. 
mittee thereof appointed for the purpose, as- 
he may desire to make; and, further, he shall 
be entitled to claim the benefit of due en- 
quiry, with full opportunity to inspect evi. 
dence and cross.examine witnesses, and offer 
his own evidence and. witnesses, befora the 
Executive Council or before a’ person or per- 
sons appointed by it to conduct the enquiry. 

{d) Any dismissal on the ground of mis- 
oondnat shall take effect on the date on „whioh: 
the teacher was first suspended. 


‘(e) Before a notice is given or payment is 
made to the teacher under sub.clause (a), he 
shall be informed by the Executive Council: 
of the cause of the action proposed io be- 
taken against him and shall be given a ren. 
sonable opportunity of making such repre. - 


_ sontations to the Executive Oouncil or to any 


Committee thereof appointed for the purpose, 
as he may desire to make. 

(f) Notwithstanding anything - eontained.: in 
the Statutes, the teacher may at any time re. 
quire his employment to ‘be terminated by: 
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giving the Exeoutive Council three months’ 
notices in writing. 


41. Residence condition for membership 
and office. 


Notwithatanding anything contained in 
these Statutes, no person who isnot ordi- 
narily resident in India shall be eligible to 


. be an officer of the University ora „member. 


of any authority of the University. 


42, Membership of authorities by virtue 
of membership of other bodies., 


Notwithstanding anything contained in 
these Statutes a person who holds any post 
of the University or is a member of any 
authority or body of the University in his 
@apacity as a member ofa particular autho- 
rity or body or as the holder of a particular 
appointment shall hold office so long only as 
he continues to be a member of that parti- 
cular authority or body or the holder of that 
particular appointment, as the case may be. 


43, Alumni (Old Boys) Association. 


No member of the Alumni (Old Boys) 
Association shall be entitled to vote or stand 
for the election to the Court unlegs— ° 


(i) he hasbeen a member of the Associa- 
tion for at least five yeara continuously prior 
to the data of eleation; 


(ii) he pays such aubscription and satifies 
_ other conditions, as may -be prescribed by the 
Ordinances; and 


(iii) he is a graduate of the Aligarh Muslim 
University or an ex-student of the Muham- 
medan Anglo.Oriental Oollege or the Muham. 
medan Anglo.Oziental Collegiate School, 
Aligarh : 


Provided thatif heis nota graduate, he 
@hould have been & member of the Associa 


tion for atleast ten yeara continuously prior 
to the date of election. 


Explanation.—The word ‘‘graduate” in this 


Statute shall include a graduate of the Muham- 
medan Anglo-Osiental College, Aligarh. 
44. Delegation of powers. 


Subject to the provisions of the Aot and 
these Statutes, any officer or authority of the 


University may delegate his or its powers to . 


any other officar or authority or person under 
their respective control and subject to the 
condition that overall responsibility for the 
exercise of the powers so delegated shall con- 
‘tinue to vest in the’ officer or authority dele- 
gating such powers. 
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(a) Faculty of Arts: 
(i) Department of Arabic, 
(ii) Department of Hoglish, 
(iii) Department of Hindi, 
{iv) Department of Linguistics, 
(v) Department of Persian, 
(vi) Department of Philosophy, 
(vii) Department of Sanskrit, 
(viii) Department of Urdu; 


(b) Faculty of Social Sciences : 

(i) Department of Economics, 
(ii) Department of Education, 

(iii) Department of History, 
(iv) Department of Islamic Studies, 
(v) Department of Library Science, 

- (vi) Department of Political Science, 
(vii) Department of Psychology, 

. (viii) Department of Sociology, 
(ix) Centre of West Asian Studies; 


(o) Faculty of Commerce: = 
(i) Department of Commerce ; 


(å) Faoulty of Law : 
(i) Department of Law; 


(e) Faculty of Theology’: 
(i) Department of Sanni Theology, 
(ii) Department of Bhia Theology; 


(f) Faculty of Sciences : 
(i) Department of Botany, 
(ii) Department of Chemistry, 
(iii) Department of Geography, 
(iv) Department of Geology, 
mM Department of Mathematic and Statis 


r) Department of Physics, 
(vii) Department of Zoology, 
(viii) Department of Military Science ; 


(9) Faculty of Medicine. 
(i) Department of Anatomy, 
(ii) Department of Physiology, 
(iii) Department of Bio-Chemistry, 
(iv) Department of Pharmacology, 
(v) Department of Pathology, 

- (vi) Department of Micro-Biology; 
(vii) Department of Surgery, 


(viii) Department of Radiology and BHleotro- 
Therapeutics, 


(ix) Department of Forensio Medicine, 
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(x) Department of Medicine, 
` (xi) Department of Paediatrics, 
` (xii) Department of Social and Preventive 
Medicine, 

(xiii) Department of Obstetrics and Gyles: 
cology, 

(xiv) Department of Ophthalmology, 

(xv) Department of Unani Tib and Surgery; 


(h) Faculty of Regine and Technology: 
(i) Department of Electrical Engineering, 
(ii) Department of Mechanical Engineering, 
(iii) Department of Civil Engineering, 
(iv) Department of Technology.” 


33. Transitional Provisions. f 

(1) Every authority of the University shall, 
as soon as may be, sitertho commencement of 
this Act, be gonstituted in accordance with the 
provisions of the principal Act ss amended by 
this Aat and of ‘the Statutes set out in the 
Schedule and until any such authority is con- 
stituted, the authority functioning immediate. 
ly before such commencement, shall continue 
to exercise all the powers and perform all the 
duties under the principal Act, ao amended, 


(2) The Vice-Chancellor, the Pro. Vice-Chan. 


cellor, the Treasurer and ‘the Registrar, hold- ` 


ing office immediately before the commence. 
ment of this Act shall, on and from sach com. 
mencement, hold their respective offices by the 
fame tenure and: upon the same terms and 
conditions aa they held it immediately before 
such commencement, . 

(3) The Chancellor, and the Deans of Facul- 
ties shall, as soon as may be, after the com. 
mencement of this Act, be appointed in accord. 
ance with the provisions of the principal Act 
as amended by this Act-and of the Statutes set 

-out in the Schedule and the person holding 
” any such, office immediately before such com. 
mencement shall continue to hold that office 
until his successor enters upon his office. 


. 34, Power of Visitor to make appoint- 
ments in certain cases. 

If any difficulty arises with respect to the 
estalishment of any authority of the University 
or in connection with the first meeting of any 
authority of the University, the Visitor may, 
in consultation with the Vice-Chancellor, by 
order, make any appointment or do anything 
which appears to him necessary or expedient 
for the proper establishment of any authority 
of the University or for the first meeting of 
any authority of the University. 


35. Saving. f 
Anything done, any action taken or any 
degree or other academic distinction conferred 
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by the University before the commencement 
of this Act shall notwithstanding any change 
made by this Act in the constitution of the Court, 
Executive Council, Academic Council or any 
other authority of the University, be valid ap 
if auch thing were done, action were taken or 
degree or other academia distinction were con- 
ferred under the provisions of the prinsipat 
Act as amended by this Act. 


a meea 


THE APPROPRIATION (RAILWAYS} 
No.3 ACT, 1972 
(Act No. 17 of 1972)* 
at [28th May, 1972] 
An Act to authorise payment and ap- 
propriation of certain sums from and 
out of the Consolidated Fund of India. 
for the services of the financial year 
. 1972-73 for the purposes of Railways. 


(Text of the Act not printed.) 


~ THE DRUGS AND COSMETICS: 
AMENDMENT ACT, 1972 


{Act No. 19 of 1972]** 
[31st May, 1972] 


An Act further to amend the Drugs ang 
Cosmetics Act, 1940. 


Bu it enasted by Parliament in the Twenty- 
third Year of the Republic. of India aa 
follows: — 


1. Short title. 


This Act may be called the Druga and Oos- 
metios (Amendment) Act, 1972. 


2. Amendment of section 1. 


In the Drugs and Cosmetics Act, 1940 (here. 
inafter referred to as the principal Aob), im 
section 1,— 


(i) in sub-section (2), the words “except the 
State of Jammu and Kashmir” shall be omitteds. 


(ii) ta sub-section (3), the following proviso 
shall be added, namely: — 


“Provided that in relation to the State of 
Jammu and Kashmir, Chapter IIT chall take: 
effect only from auch date after the commence. 


*Reoolved the assent of the President on 28-5-1972, zi 
published in Gas, of India, 28-5-1872, Pt. ILB, 1 
Ext., p. 147. ~ 


**Reoelved the assent” of the President on 81-5-1872; 
Act published in Gas. of India; 81-56-1973, Pt. II. 

. 8.1, Ext., p. 165. - 

For Statement of Objesta and Ressons, see Gaz, of? 
India: 18-12-1971, Pt. II-S. 2, Ext. p. 1091. 





Act, 1972, as the Central Government may, by 
notification in the Official Gazette, aren in 
this behalf.”’. 


3. Amendment of section 3. 


In section 3 of the principal Act, clause (d) 
shall be omitted. 


4. Insertion -of new section 3A. 


Atter section 3 of the principal Aci, the fol. 
lowing section shall be inserted namely:— 


Construction of references to any law 
notin force or any functionary not 
in existence inthe State of Jammu 
and Kashmir. 

"3A, Any reference in this Act to any law 
which is not in force, or any functionary not 
in existence, in the State of Jammu and Kash. 
mir, shall, in relation to that. State, be con. 
strued as a reference to the corresponding law 
in force, or to the corresponding i iaa 
in existence, in that State.”. 


5. Repeal and saving. 


(1) On and from the date on which any of 
the provisions of the principal Act take effect 
in the State of Jammu and Kashmir, the cor. 
responding provisions, if any, contained in the 
Jammu and Kashmir Druga Act, 2000, shall 
stand repealed. 


(2) The repeal of any provisions contained 
in the Jammu and Kashmic Drugs Act, 2000, 
under sub.ssction (1), shall not affeat— 


(a) the previous operation of the provisions 
80 repealed or anything duly done or suffered 
thereunder; or 


(d) any investigation, legal proceedings or 
remedy in respect of or incurred under the 
provisions go repealed; or 


(a) any penalty, forfeiture or punishment 
incurred in respect of any offence committed 
against the provisions so repealed; or 

(d) any investigation, legal proceedings or 
remedy in respect of any such right, privilege, 
obligation, liability, penalty, forfeiture or 
punishment as aforesaid; . 


and any such investigation, legal proceeding 


‘or remedy may be instituted, continued or en- 


forced, and any such penalty, forfeiture or 
punishment may be imposed aa if the said 
provisions had not been repealed : 


Provided that anything done or any action 
taken (including any appointment made, noti- 
fication issued or rule made) under the provi. 
sions so repealed shall be deemed to have been 
done or taken under the corresponding provi. 
sions of the prinsipal Ast as amended by this 
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ment of the Drugs and Cosmetics (Amendment) — 


Act and now extended to the State of Jammu 
and Kashmir and shall continue to be in force 
accordingly unless and until superseded by 
anything done or any action taken under the 
principal Act as amended by this Act. 


ee maane 


SALARIES AND ALLOWANCES OF 
MEMBERS OF PARLIAMENT 
` (AMENDMENT) ACT, 1972 


(Act No. 29 of 1972)° 
[9th Tune, 1972} 
An Act further to amend the Salaries 


and Allowances of members of Parlia- 
ment Act, 1954. 


Be it enacted by Parliament in the Twenty. 
third year of the Republic of India ag 
follows :— 


1. Short title. 


This Act may be called the Salaries ang. 
Allowances of Members of Parliament (Amend. 
ment) Act; 1972. 


2. Amendment of section 4, 


In section 4 of the Salaries and allowances 
of Members of Parliament Act, 1954 (herein. 
after referred to as the principal Act), in sub- 
clause (ii) of clanse (e) of sub.section (1), for 
the words "'eight annas per mile,” the words 

“thirty two paise per kilometer” shall be 
subatituted. 


3. Amendment of section 6. 


In section 6 of the principal Act, in the 
Explanation to sub-section (1), for the words, 
figure and letter “For the purposes of thig 
sub-section and section 6A”, the words, figures 
and letters “For the purposes of this sub. 
section and sections 6A and 6B” shall be 
substituted.- 


4, Insertion of new section 6A. 


In the principal Act, section 6A shall be re- 
numbered as section 6B thereof and before 
that section as so re-numbered, the following 
section shall be ‘inserted, namely: — 


Free transit by steamer. 

“BA. (1) Without prejudice to the provi. 
sions of section 6, every member representing 
the Union Territory of the Andaman and 
Nicobar Islands or the Union territory of 
the Laccadive, Minicoy and Admindivi 
*Received the assent of the President on 9-8-1972, 


Act published in Gaz. of India, 8-8-72 Pt, 
ILS. 1, Ext., pe 228. 


For Statement of Objects and Reasons see Gaz, of 
India, 20-12-1971, Pt. II-B. 2, Ext., p. 1178.. 
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Islands shall be provided with one free non. 
transferable pags which shall entitle him to 


travel af any time by the highest class by 


ateamer to and fro any part of hie constituen- 
oy and any other part of his constituency or 
the nearest port in the mainland of India: 


Provided that nothing in this- sub.section 
shall be construed as absolving the member 
from payment of any diet Sheree payable by 
him during’ such travel. 


(2) A free steamer pass issued io a member 
under sub-section (1) shall be valid for’ the 
term of his office and on the expiration of 
his term, the pass shall be surrendered to the 
Secretary of the House of the People; 


Provided that where any such pass ‘ia issued 
to a-new member -before he takes his seat 
in the House of the People, he shall be en. 
titled to nse the pass for attending a session 
of that House for taking his geat therein. 


(3) Until a member is provided witha free 
_gsteamer pass under sub.section (1), he shall 
be entitled to an amount equal to one fare 
(without diet) for the highest class for any 
journey of the nature referred to in sub- 
- gection (1) of section 4 performed by him by 
‘Bieamer. N 


(4) A member who on ceasing to be ‘amon. 


‘ber surrenders the steamer pass issued to him. 


under sub.section (1), shall if he performs 
auy return journey by steamer of the nature 
_ referred to in sub-section (1) of section 4, be 
entitled in respect of that journey to an 
amount equal to one fare (without diet) for 
the highest class. 


(5) Nothing in this section shall be constru- 
ed as disentitling a member to any travelling 
- allowances to which he is otherwise entitled 
under the provisions of this Act. ` 


(6) In addition to's free steamer pasa issued 
to a member under sub.section (1), he shall 
also be entitled. 


(i) to one free pass for one person to ac- 
company the member and travel bythe lowest 
class by steamer to and fro any part of the 
“constituency of the member and any other 
part of his constituency or the nearest porti in 
the mainland of India; and 


(ii) to one free non.transferable pass for. 


the spouse, if any, of the member to travel by 
the highest clasa by steamer to'and fro the 
usual place of residence of the member in 
his constituency and the nearest port in the 
mainland of India once during every session : 


eel 


The Delhi Co-operative Societies Act, 1972 


A.I.R. 


Provided that nothing in this sub-section 
shall be construed -as absolving the person 
accompanying the member or the spouse of 
the member from payment of any diet char- 
ges payable by such person or spouse during 
such travel.” 


THE CONSTITUTION (TWENTY- 
NINTH AMENDMENT) ACT, 1972* 


[9th June, 1972.] 


An Act further to amend the Constitu. 
tion of India. 


Be it enacted by Parliament in the Twenty- 


third Year of the Republic of India as - fol- 
lows :— 


1. Short title. 


This Act may “be called the’ Constitution 
(Twenty-ninth Amendment) Act, 1972. 


2. Amendment of Ninth Schedule. 

In the Ninth Schedule to the Constitution, 
after entry 64 and before the- Haplanation, 
the following entries. phat be - inserted, 
namely :— 

“65. The Kerala Land Reforms (Arnend.. 
ment) Act, 1969 (Kerala Act 35 of 1969), ` 

66. The Kerala Land Reforms (Amend. 
ment) Act, 1971 (Kerala Act 25 of i971).” 


“THE DELHI CO-OPERATIVE 
SOCIETIES ACT, 1972 


(Act No, 35.of 1972) ** 
[17th June-1972,) 


An Act to consolidate and amend the 
law relating to co-operative societies 
in the Union territory of Delhi. 


(Act being not of general nature and relates 
only to the U. T. of Delhi, the text is not 
printed.) . 


a a Sti 
* Received the assent of the President on 9-6-1972, 
Act published in Gas, of India; 9-6-1972, Pi. IL, 
8.1, Ext. p. 225, 
For Statement of Objects and Reasons, see Gam of 
Indias 26-4-1972, Pt, II-S. 2, Ext. p. 812.4 


** Received the assent of the President on 17-8-1978 
Act published in Gas. of India, 17-6-1972, Pt. IL- 
8.1, Ext. p. 879, 
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THE COKING COAL MINES 
(NATIONALISATION) ACT 1972. 
. (Act No. 36 of 1972) 


OHAPTERI 
PRELIMINARY 
-~ iL. Short title and commencement. 


2. Declaration as to the policy of the State- 
3. Definitions, 


CHAPTER 
ÅOQUISITION OF THE RIGHTS OF OWNERS OF - 
CoKING GOAL MINES AND COKE OVEN PLANTS. 
4. Acquisition of right in coking coal mines 


. Aggisition of rights of owners of coke 


oven plants. 


5 

8. Central Government to be the: leases of 
the State Government. 

T 


Power of the Central TORE ER to ` 


direct vesting rights in a Government 
company. 


Properties vesting in Central Government 
to be freed from mortgages ete, 
. Central Government not to be liable for 
prior liabilities, 
OHAPTER III 
PAYMENT OF AMOUNT. 


& 


Sa] 


40. Payment of amount to owners of coking 
coal mines. - 

11. Payment of amount to “owners of coke 
oven planta. 

42. Payment of further amount. : 

43. Income derived by the owners of coking 
coal mines and coke. oven plants after 
the appointed day to be refunded to the 
Central Government, 

OHAPTERIY 
MANAGEMENT ETO, OF COKING COAL 
MINES AND OVEN PLANTS. 
14. Management, etc. of coking’ coal mines 


and coke oven planis, 


-15, Duty of persons incharge of management 
of coking coal mines or coke oven plants 
to deliver all assets eto. 


16. Accounts and. sudit, 


OHAPTERV 
PROVISIONS RELATING TO EMPLOYEES OF 
COOKING COAL MINES AND COKH OVEN PLANTS. 


17. Employment of certain employees to 
continue. . 


48. Provident Fand. i 
19. Superannustion welfare and other funds. 
1972 Acts. 12. 
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CHAPTER VI pe 
. COMMISSIONER OF PAYMENTS. ` 


20. Commissioner of payments to be ap- 


pointed. 

Payment by the Oentral Government to 
the Commissioner, 

Statement of accounts in relation to the 

` period of management by the Central 
Government ete. 

Olaims to be made to the Commissioner, \ 

Disbursement of money by the Commis. 
sioner. 

25. Amounts advanced by the Central Gov. 

- ernment how to be recovered. 
26. Disputes how to be dealt with. 
Undisbursed or unclaimed amounts toba 


deposited to the general ae ac. 
counk. 


21. 
22, 


23. 


wt. Aa 
we 


ae * 


OHAPTER VI ‘x 


ae MISOBLLANEOUS, Ne 
28, Effect of Aot on other laws. Ss 
29. Contracts cease to have effect unlesa 


ratified by the Central Government, 

30. Penalties. 

31. Offences by companies, 

32. Mining companies not to be wound up 
by Oourt. 

33. Delegation of powers. 

34. Power to make rules. 

35. Power to remove difficulties, 


36. Coking coal.mineg to which the Act shall 
not apply. 


THE COKING COAL MINES 
(NATIONALISATION) ACT, 1972 


[Act No. 36 of 1972]* 
[17th August, 1972.] 


An Act to provide for the acquisition and 
transfer of the right, title and interest 
of the owners of the coking coal mines 
specified in the First Schedule, and the 
right, title and interest of the owners 
of such coke oven plants as are in or 
about the said coking coal mines with 
a view to reorganising and reconstruct- 
ing such mines and plants for the pur- 
pose of protecting, conserving ‘ and 
promoting scientilic development of 
the resources of coking coal needed to 
meet the growing requirements of the 

*Received the assent of the President on 17-8-1972, 


Act published in Gas, of Indis; 17-8-1972, Pt, HE, 
8.1, Ext., p. 881. ; i 
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iron and steel industry and for matters 

connected therewith or incidental 

thereto. 

Be it enacted by Parliament in the estity. 
third Year of the Republic of India as 


follows:— ; 
OHAPTER I 
PRELIMINARY 


1. Short title and commencement.. 
(1) This Act may be called the Coking Coal 
” Mines (Nationalisation) Act, 1972.. 


(2) The provisions of sections 30 and 31. 


ehall come into force at once and the remain. 
ing provisions of this Act shall be deemed to 
have come into force on the lst day of 
May, 1972. 


2. Declaration as to the policy of the 
State, - 

It is hereby deslared that this Aot is for 
giving effect to the policy of the State towards 
geouring the principles specified in olauge (b) 
of article 39 of the Constitution. 

Explanation. — In this section, “Btate” 
the same meaning as in article 12.of the 
Constitution. 


3. Definitions. 

In this Act, unlesa the context otherwise 
requir es — 

a) aries day” means the lst day of 
May, 1972 

(b) “aoko oven plant” means the plant and 
equipment with which the manufacture of 
hard coke has been, or is being, carried on, 
and includes— 

(i) all lands, buildings, works, machinery 
and equipment, vehicles, railways, tramways 
and sidings, belonging to, or in, the coke oven 
plant, 

(ii) all workshops belonging to the coke 
oven plant, including buildings, machinery, 
instrument, stores, equipment of such work- 
shops end the lands on which such workshops 
stand, 

(iii) all coke in atook or under production, 
and other stores, stocks and instruments, 
belonging to the coke oven plant, 

{iv) all power station belonging to the coke 
oven plant or operated for supplying electri. 
city for the purpose of working the coke oven 
` plant or a number of coke oven plants, 

(v) all lands, buildings and equipment 
belonging to the coke oven plant where the 
washing of coal is carried on, 

(vi) all other fixed assets, movable or im- 
movable, and current assets belonging to a 
coke oven plant, whether within its premises 
or outside, 

Ecplanation. — “Current assets” do not 
-nelude dues from sundry debtors, loans and 
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ELE; 


advances to other parties and investments, 
not being investments in the coke oven plant; 

(e) “coking coal mine” means a coal mine 
in which there existe one or moré seams: of 
coking coal, whether exclusively or in addition 
to any seam of other coal; 

(d) “company” means a company as defined: 
in section 3 of the Companies Act. 1956, and 
includes a foreign company within the mesan- 
ing of section 591 of that Act; 

(e) “Commissioner” mesna the Commis- 
sioner of Payments appointed under section 20; 

(f) “Onstodian’’ means the Onstodian ap- 
pointed under sub-section (2) of seotion 14, to- 
take over, or carry on, the management of 
a coking coal mine or coke oven plent; 

(g) "date of assent” means the date on whick ` 
assent is given by the President to this Aot; 

(h) ‘‘Governrent company” has the mean. 


‘ing assigned to it by Section 617 of the Com. 


panies Act, 1956, ` 

(i) ‘managing. contractor” means the per- 
son, or body of persone, who with the previoue 
consent in writing of the State Government, 
has entered into an arrangement, contract or 


understanding, with the owner of a coking 


coal mine or coke oven plant under which the 
operations of the coking coal mine or coke 
oven plant are substantially controlled by such. 


-person or body of persons; 


(j) ‘mine’ means any excavation where 
any operation for the purpose of searching for 
or obtaining minerals has been or is being 
carried on, and includes— 

(i) all borings and bore holes; 

(ii) all shafts adjacent to, and belonging to, . 
or in, & mine, whether in the course of being 
gunk or not; 

(iii) all levele and inclined planes in the 
course of being driven; 

(iv) all open cast working; 

(v) all conveyors or aerial ropeways pro- 
vided for bringing.into or removal from s 
mine of minerals or other articles or for the 
removal of. refuse therefrom; 

(vi) all lands, buildings works, adits, levels, 
planes, machinery ‘and equipment, vehicles, `` 
railways, tramways and sidings belonging to, 
or in, or about, a mine; ` 

(vii) all workshops belonging: to, or in, æ 
mine including buildings, machinery, instru- 
ments, stores, equipment of such workshops 
and the lands on which such workshops stand; 

(viii) all coal in stock or in transit or under 
production and other stores, stocks and instru- 
ments belonging to, or in, a mine; 

(ix) all power stations belonging to, or in, 
mine or operated for supplying electricity for 
the. purpose of working the mine or a number — 
of mines; . 

(x) all lands, buildings and equipment 


t 
or 


1972 


belonging to, or in, a mine where the washing 
of coal or manufacture of coke is carried on; 
(xi) all other. fixed assets, movable or 
immovable, and current assets, belonging to a 
mine, whether within its premises or outside. 


Explanation. — “Current assets” do not 
include dues from sundry. debtors, loans and 
advances to other: parties and investments, 
not being investments in the coking coal mine; 

(k) “Mineral Concession Rules” means the 
rulos, for the- time being in force, made under 
the Mines and Minerals (Regulation and 
Development) Act, 1957; 


(1) “mining company” mesns a company 
owning a coking coal mine, and in relation to 
a foreign company within the meaning of 


Section 591 of the Companies Act, 1956, the, 


undertaking of that company in India; 

(m) “notification” means a notification 
published in the Official Gazette; 

(n) ‘owner,’ — 

(i) when used in relation to a mine, has the 
meaning assigned to it in the Mines Act, 1852, 

(ii) when. used in relation to a coke oven 
plant, means any person who is the immediate 
proprietor or lessee or occupier of the coke 
oven plant or any’ part thereof or is a con- 
tractor for the working of the coke oven plant 
or any part thereof; 

(o) “prescribed” means prescribed by rules 
made under this Aot; 

fp) ‘scheduled bank” means a bank included 
for the time being in the Second Schedule to 
the Reserve Bank of India Act, 1934; 


(a) “specified dete” means such date as the 


Oentral Government may, for the purpose of 
any provision of this Act, by notification, 
specify; and different dates may be specified 
for different provisions of thia Act; 


(r) words and expressions used herein and 
not defined but defined in the Coal Mines 
(Conservation, Safety and Development) Act, 
1952, have the meanings, respectively, assign. 
ed to them in that Act; 

(s) words and expressions used herein and 
not defined in this Act or in the Ooal Mines 
(Conservation, Safety and Development) Act, 
1962, but defined in the Mines Act, 1952 shall 


.have the meanings, respectively, assigned to 


them in the Mines Act, 1952. 


CHAPTER I 


ACQUISITION OF THE RIGHTS OF OWNERS 
OF GOKING COAL MINES AND COKA 
OVEN PLANTS 
4. Acquisition of right in coking coal 
mines. i 

(1) On the appointed day, the right, title 
and interest of the owners in relation to the 
coking coal mines specified in the First 
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Schedule shall stand transferred to, and shall 
vest absolutely, in the Central Government, 
free from all incombrances, 

(2) For the removal of doubts,.it is hereby 
declared that if, after the appointed day, any 
other coal mine is found, after an investiga. 
tion made by. the Ooal Board, to contain 
coking coal, the provisions of the Coking Coal 
Mines .{Kmergenay Provisions) Aot, 1971, 
shall, until that mine is nationalised by an 
appropriate legislation, apply to such mine. 


5. Acquisition of rights of owners of coke 
‘oven plants. 


On the appointed day, the right, title and 
interest of the owners of each of the coke 
oven plants specified in the Second Schedule, 
being the coke oven plants which are situated 
in or about the coking coal mines specified in 
the First Schedule, shall stand transferred to, 


-and shall vest absolutely in, the Oentral Gov- 


ernment, free from all incumbrances. 


6. Central Government to be the lessee of 
the State Government. 


(1) Where the rights of an owner under any 
mining leage granted, or deemed to have been 
granted, in relation to s coking coal mine, by 
a State Government or any other person, vest 
in the Central Government under section 4, 
the Central Government shall, on and from 
the date of such vesting, be deemed to have 
become the lessee of the State Government or 
such other person, as the cage may be, in rola- 
tion to auch coking coal mine as if a mining 
leage ‘in’ relation to euch coking coal mine had 
been granted to the Oentral Government 
under the Mineral Concession Rules, the 
period of such lease being the entire period 
for which such lease could have been granted 
by the State Government or such other person 
under those Rules and, thereupon, all the 
rights under such mining lease, including sur- 
face, underground and other righta granted to 
tho lessee shall be deemed to have been trans- 
ferred to, and vested in, the Oentral Govern. 
ment, 


(2) On the expiry of the term of any lease, 
referred to in sub-section (1), such lease shall, 
if so desired by the Oentral Government be 
renewed, on the same terms and conditions on 
whioh the lease was held on the sppointed 
day, by the lessor for the maximum period for 
which such lease can be renewed under the 
Mineral Concession Rules. 


7. Power of Central Government to direct 
vesting rights in a Government com- 
pany. 

(1) Notwithstanding anything contained in 
geotions 4 to 6 (both inclusive), the Oeniral 
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Government may, if it is satisfied that a Gov. 
ernment company is willing to comply, or has 
complied, with such terms and conditions as 
that Govemment may think fit to impose, 


direct, by an order in writing, that the right,- 


title and interest of an owner in relation to a 

coking coal mine or coke oven plant referred 
to, respectively, in section 4 or section 5 shall, 
instead of continuing to vest in the Central 
Government, vest in: the Government com. 
pany either on the date of publication, of the 
direction or on such earlier or later date (not 
being date earlier than the appointed day), 
as may be specified in the direction. 

(2) Where the right, title and interest of 
an owner in relation to a coking coal mine or 
coke oven plant vest in a Government com. 
pany under sub-section (1), the Government 
company shall, on and from the date of such 
‘vesting, be deamed to have become— 

_. (e) the lessee in relation to such coking 
Qoal mine as if a mining lease in relation to 
guoh coking coal mine had been granted to the 


Government company under the Mineral Oon- 


cession Rules, the period of such. lease being 
the entire period for which such lease could 
have been granted under those Rules; 

(b) the owner of the coke oven plant, 
and all the rights and liabilities of the Central 
Government in relation to such coking coal 
mine or.coke oven plant shall, on and from 
the dats of such vesting, be deemed to have 
become the rights and liabilities, raspaotively; 
of the Government company. 

(3) The provisions of sub-section (2) of gec- 
tion 6 ehall ‘apply to a lease which vests, in & 
"Government oompany as they apply to a ‘lease 
vested in the Central Government and, refer- 
ence therein to the Central Government 


' ghall be construed as reference to the. Govern. 


ment company. 


8. Properties vesting in Central Govern- 
ment to be freed from mortgages, etc. 

(1) All property which vests in the Oentral 
Government or in a Government company 
under thie Chapter shall; by force of such 
vesting, be freed and diacharged from any 
trust, obligation, mortgage, charge, lien and 
` ell other incumbrences affecting it and any 
attachment, injunction or decrees or order of 
- any Oourt restricting the use of such property 
in any manner shall be deemed to have been 
withdrawn. 

(2) Every mortgagee of any property which 
has vested under this Act in the Central Gov- 
ernment or in a Government company, and 
every person holding any charge, lien or other 
interest in or in relation to any.such pro. 
perty shall give, within such time and in such 
manner as may be prescribed, an “intimation 
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to the Commissioner of such mortgage, charge’ 
lian or other interest. 2 

(3) For the removal of doubta, it is hereby 
declared that the mortgagee of any property 
referred to in sub-section (1) or any other 
person holding any charge, lien or other inte. 
rest in, or in relation to, any such property 
shall be entitled to claim payment of the 
mortgage money or other dues, in whole or in 
part, out of the amount specified in relation to 
such property in the First Schedule or the 
Second Schedule, as the case may be, but no 
such mortgage, charge or lien or other interest 


shall be enforceable against any such property . 


of the Central Government-or the Govern- 
ment company. 


9. Central Government not to be liable for 


prior liabilities, . 
(1) Every liability of the owner, agent, 


manager. or managing contractor of a coking 


coal mine or coke oven plant, in relation to 
any period prior to the appointed day; shall 
be the liability of suoh owner, agent, manager 
or managing contractor, ag the case may be, 
and shallbe enforceable against him and nob 
against the Oentral Government or-the Gov. 
ernment company. 

(2) For the removal of anak, it is hereby 
declared that— 

(a) save as otherwise provided elsewhere in 
this Act, no claim for wages, bonus, royalty, 
rate, rent, taxes, provident fund, pension, 
gratuity or any other dues in relation to a 
coking coal mine or coke oven plant in res. 
pect of any period prior to the appointed day, 
shall be enforceable against the Central Gov- 
ernment or the Government company; 

(b) no award, decree or order of any Court, 
tribunal or other authority in relation to any 
coking coal mine or coke oven plant passed 
after the appointed day, but in relation to any 
matter, claim or dispute which arose before 
that day, shall be: enforceable against the 
Central Government or the Government 
com 


provision of law for the time being in force, 
made before the appointed day, shall be en- 
forceable against the Central Government. or 
the Government company, 


CHAPTER III. . 


- PAYMENT OF AMOUNT 
10. Payment of amount to owners of 
coking coal mines., 
The owner of every coking coal mine or 
group of coking coal mines specified in the 
second column of the Firat Schedule, shall 


be given by the Osntral Government, in cash © 


A. I. Be, 


pany; - . 2 
(c) no liability for the contravention of any ` 
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and in the manner specified in section 21,-for 
vesting in it, under section 4, the right, title 
and interest of the owner in relation to such 
coking.coal mine or group of coking coal 
mines, an amount equal to the amount specified 
against iċ in the corresponding entry in the 
fifth column of the said Schedule. 


11. Payment of amount to owners of 
coke oven plants. 


The owner of every coke oven plant specified 
in the second column of the Second Schedule, 
shall be given by the Central Government, in 
cesh and in the manner specified in section 21, 
_ for vesting in it, under section 5, the right, 
title and interest of the owner in relation to 
puch coke oven plant, an amount equal to the 
amount specified against if in the correspon- 
ding entry in the fifth column of the paid 
Bchedule. 


12. Payment of further amount. 


(1) In consideration of the retrospective 
operation of the provisions of section 4 and 
section 5, there ehall be given: by the Central 
Government, in cach, to the owner of every 
coking coal mine specified in the. First Sche. 
dule or the owner of every coke oven plant 
specified in the Second Schedule, an amount 
equal to the amount which would have been, 
but for the provisions of the said section 4 or 
section 5, as the case may be, payable to such 
owner under the Coking Coal Mines (Emer- 
gency Provieions) Aot, 1971, for the period 
commencing on the 1st day of May, 1972, and 
ending on the date of assent, 


(2) In addition to the amount specified in 
sub-section (1), there shall be given by the 
Central Government, in cash, to the owner of 
every coking coal mine specified in the First 
Schedule and the owner of every coke oven 
plant specified in the Second Sshedaule, simple 
interest at the rate of four per cent. per 
annum on the amount specified against such 
owner in the corresponding entry in the fifth 
column of the First Schedule or the Second 
Schedule, as the cass may be, for the period 
commencing on the date of assent and ending 
on the date of payment of. such amount ‘to 
the Commissioner. 

(3) The amounts referred to in gabesesitoa 
(1) and snb.section (2) shall he in addition to 
the amount specified in the First Schedule or 
the Second Schedule,. as the cage may be. 


13. Income derived by the owners of 
- coking coal mines and coke oven 
plants after the appointed day to be 
refunded to the Central Government. 

(1) Where, in pursuance of any decree, 
order or injunction made bya Oourt, the 
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Central Government or the Onstodian Ap- 


pointed under the Coking Ooal Mines (Emer- 
gency Provisions) Act, 1971, was prevented 
from taking over tho management of any 
coking coal mine or coke oven plant, the 
owner of such coking coal mine or coke oyen 
plant shall render, within sixty days from the 
date of assent, to the Central Government or 
the: Government company, as the oase may 
be, accounts, in relation to the -period com. 
mencing on the appointed day and ending on 
the date of assent, with regard to the— 

(a) asseta or stores of the coking coal mine 
or coke oven plant acquired or sold by him 


during the said period; 


(b) coal or coke sold or despatched during 
the said period; 

(0) income derived by him from the coking 
cvai mine or coke oven plant during the said 


` period. 


(2) If, on examination of the accounts re- 
ferred to in sub-section (1), any income: ia 
found to have been derived by the owner 
from the coking coal mine or coke oven plant 
during the period referred to in that sub.sec. 
tion, such income shall be set off against the 
smount specified in the First Schedule or the 
Second Schedule, as the case may be, against 
the name of such owner, and the balance of 
such amount shall be paid to him, 


(3) If no account «is rendered by the owner 
of a coking coal mine or coke oven plant 
within the period referred to in sub-seotion (1) 
or if the Central Government or the Govern. 
ment company has any reason to believe that 
the account rendered by such owner is in. 
correct or falee in material particulars, tbe 
Oentral Government.or the Government com. 
pany may refer the matter to the Oommis. 
sioner and therenpon the Commissioner shall 
determine the income derived by the owner 
from the coking coal mine or coke oven plant 
during the period referred to in sub.section (1), 
and set off such income sgainst the amount 
specified in the First Schedule or the Second 
Schedule, as the case maybe, against the 
name of such owner and pay the balance to 
such owner, 


_ OHAPTER IV 


MANAGEMENT, ETO., OF COKING COAL MINES 
AND COCKE OVEN PLANIS 


14. Management, etc, of coking coal 
mines and coke oven plants, 

(1) The general superintendence, direction, 
control and management of the affairs and 
business of a coking coal mine or coke oven 
plant, the right, title and interest of an owner 
in relation to which have vested inthe Oentral 
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Government under ‘section 4 or section 5, as, 
the case may be, shall, — 

(a) in the case ofa coking coal mine or 
coke oven plant, in relation to which a dires- 
tion has been made by the Central Govern- 
ment ander aub-section (1) of section 7, vest 
in the Government company specified in euch 
direction, or 

_(b) in the case of acoking coal mine or 
coke oven plant, in relation to which no such 
direction has been made by the Central Gov- 
ernment, vest in one or more Custodians ap- 
pointed by the Central Government under 
sub-section (2), 


and thereupon the Goriano company 60 


specified or the Custodian so appointed, as 


the case may be, shall be entitled to exercise 
all such powers and do all such things as the 
owner of the coking coal mine or coke oven 
plant is authorised to exercise and do. 


(2) The Central Government may appoint 
an individual or a Government company aa 
the Custodian of a coking coal mine or coke 
oven plant in relation to which no direction 
- has been made by if under sub-section (1) of 
section 7. 


15. Duty of persons in charge of manage- 
ment of coking coal mines or coke 
oven plants to deliver all assets, etc. 

(1) On the vesting of the. management of-a 

coking cosl mine or ecke oven plant in a 

Government company or on the appointment 

of a Custodian, all persons in charge of the 

. Management of such coking coal mine or coke 

oven plant immediately before such vesting 

or appointment, shall be bound to deliver to 
the Government company or Oustodian, as 
the case may be, all ‘assets, books of account, 
registers or other documents in their custody 
relating to the coking coal mine or coke oven 
plant, and any contract, whether express or 


implied, providing for the management of the 


coking coal mine or coke oven plant made 
before the appointed day between such persons 
and the ownera of such coking coal . mine or 
coke “oven plant, shall be deemed to have 


terminated on the date on which the manage. 


ment of the coking coal mine or coke oven 
plant vests in the Government company or 
the Custodian go appointed, 

(2) The Central Government may issue 
such directions az it may deem desirable in 
- the cironmatances of the case to the Govern- 
ment company or Custodian as to its or his 
powers and duties and the Government com- 
pany or Oustodian may, algo if it or he so 
desires, apply to the Oentral Government at 
any time for instructions as to the manner in 
which the management of the coking coal 
mine or coke oven plant shall be conducted 
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by it or him or in relation to any other nattar 
arising in the course of such management. 

(3) The Custodian shall receive from the 
funds of the coking coal mine or coke oven 
plant, as the case may be, in relation to which 
he or it is the Custodian, such remuneration 
as the Central Government may fix and shall 
hold office during the pleasure of the Central 
Government — 

16. Accounts and audit. 


The Oustodian of every coking coal mine or 
coke oven plant shall maintain the acaounta 
of such mine or plant in such manner and 
under such conditions as may be presaribed. 


OHAPTER V 
PROVISIONS RELATING TO BMPLOYHRS OF. 


COOKING OOAL- MINB3S AND OOKB 
OVEN PLANIS 


.17. Employment of certain employees to 


continue. 


(1) Every person who is a workman within 
the meaning of the Industrial Disputes Act, 
1947, and has been, immediately before the 
appointed day, in the employment of » coking 
coal mine or coke oven plant, shall become on 
and from the appointed day, an employee of 
the Central Government, or, as the case may 
be, of the Government company in which the 


right, title and interest of such mine or plant ` 


have vested under this Aot, and shall hold 
office or service in the coking coal mine or 
coke oven plant, as the case may be, on the 
same terms and conditions and with the fame 
Tighta to pension, gratuity and other matters 
as would have been admissible to him if the 
rights in-relation to such coking coal mine or 
coke oven plant had not been transferred to 
and vested in, the Oentral Government or 
Government company, as the case may be; and 
continue to do so unlegs and until his employ- 
ment in auch coking coal mine or coke oven 
plant is duly terminated or until hia remunera. 
tion, tarms and conditions of employment are 
duly altered, by the Central Government or 
the Government company. ; 

(2) The Central Government or the Govern- 
ment company in which the right, title and 
interest in relation to a coking coal mine oz 
coke oven plant have vested, may employ, on 
mutually acceptable terms and conditions, any 


“person who is not a workman within the 


meaning of the Industrial Disputes Act, 1947, 
and who has been immediately before the 
appointed day, in the employment of a coking 
coal mine or coke oven plant, and on such 
employment the said person shall become an 
employes of the Central Government or the 
Government company, a8 the cage may be. 

(3) Save'saa otherwise provided in sub.gec. 
tions (1) and (2), the services of every person 
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employed by the owner or occupier of a coking 
coal mine or coke oven plant before the ap- 


pointed day shall stand terminated on and ' 


from the specified date. 


(4) Notwithstanding anything sname in 


the Industrial Disputes Act, 1947, or in any 
other law for the time being in ‘force, the 
transier of the services of any officer or other 
employee from a coking coal mine or coke 
oven plant to any other coking coal mine or 
coke even plant shali-not entitle such officer 
or other employes to any compensation under 
this Aet or any other law for the time being 
in force and no such claim ghall be entertained 
by any court, tribunal or other authority. 

- (5) Where, under the terms of any contract 
of .service or otherwise, any person whose 
fiervies becomes terminated. or whose service 
becomes transferred to the Central Govern. 
ment or a Government company by reason of 
the provisions of this Act, is entitled to any 
payment by way of gratuity or retirement 
benefit or for any leave not availed of, or any 
other benefits, such person may enforce his 
claim against the owner of tha coking coal 
mine or coke oven plant, as the case may be, 
but not against the Central Government or 
the Government company. 


18. Provident fund. 


(1) Where a coking coal mine or coke oven 
plant has established a provident fund for the 
benefit of its employees, the monies relatable 
to the employees, whose services have become 
fransferred, by or under this Act, to the 
Central Government or a Government com. 
pany, shall, out of the monies standing, on 
the appointed day, to the credit of such pro. 
vident fund, stand transferred to, and vest in, 
fhe Central Government or the Government 
company, as the case may be. 


(2) The monies which stand transferred 
ander sub-section (1), to the Central Govern. 
ment or a Government company shall be 
dealt with by that Government or company, 
as the case may be, in such manner as may be 
praseribed. ; 

19. Superannuation, welfare and other 
funds. 

Where a superannuation, welfare or other 
fund hag been established for the benefit of 
the employees whose services stand transferred 
to the Central Government or a Government 
company, the coking coal mine or coke oven 
plant, by which such employees were em- 
ployed, shall distribute the amount due to 


each such employee as if the employee had - 


superannuated, or his services with the coking 
coal mine or coke oven plant had terminated, 
on the day immediately preceding the specified 
date, 
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CHAPTER VI _ 
COMMISSIONER of PAYMENTS 


20. Commissioner of Payments to be 
appointed. 


(1) For the ‘purpose of disbursing the 
amount payable to the owner of each coking 
coal mine or coke oven plant, the Central 
Goverment shall appoint such person aa it 
may think fit to be the Oommissioner of 
Payments. 

(2) The Central Government may appoint 
such other persons as it may think fit to assist 
the Commissioner. 

(3) The salaries and allowances of the Com. 
missioner and other: persons appointed under 
this section shall be defrayed ont of the Con- 
solidated Fund of India. 

21. Payment by the Central Government 
to the Commissioner. 

(1) The Central Government shall, within 
thirty days from the specified date, pay im 
cash, to the Commissioner, for payment to 
the owner of a coking coal mine or coke oven 
plant, a sum equal to the sum specified agains 
the coking coal mine or coke oven plant, ag 
the case may be, in the First Schedule or the 
Second Schedule together with the amount. 
and interest, if any, referred to in section 12. 

(2) In addition to the sum referred to in 
sub-section (1), the Oentral Government shall 
pay, in ‘cash, to the Oommissioner, such 


- amount as may become due to the owner of a 


coking coal mine or coke oven plantin rele- 
tion to the period during which the manage. 
ment of the coking coal mine or coke oven. 
plant ‘remained vested in the Oentral Govern. 
meni, 

(3) The Commissioner ehall open and ope. 
rate an account inascheduled bank in res. 
peot of each coking coal mine or coke oven 
plant, 

(4) Every amount paid to the Commissioner ` 
shall be deposited to the credit of the account, 
referred to in sub-section (3), of the coking 
coal mine or coke oven plant to which the 
payment relates, ` 

(5) Interest accruing on the amount stand. 
ing to the credit of the account referred to in 
sub-section (3) shall enure to the benefit of 
the owner of the coking coal mine or coke 
oven plant, as the case may be. 

(8) References in this section to the owner 
of a coking coal mine shall, in relation to a 
group of coking coal mines.specified in the 
First Schedule, be construed as references to 


the owner of that group of coking coal mines, 


22. Statement of accounts in relation to 
the period of management by the 
Central Government, etc. f 


(1) The Central Government or the Govern= 


> 
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ment company, as the cage may be, shall 
cause the books in relation to each coking 
coal mine or coke oven plant, the management 


‘of which has vested in it under the Coking 


Oosl Mines (Hmergensy Provisions) Act, 1971, 
to be closed and balanced as on the 30th day 
of April, 1972, and shall cause a statement of 
accounis, as on that day, to be prepared, with. 
in such time, in such form and in such manner 
as may be preroribed, in relation to each such 
mine or plant in respect of the transactions 
affected by i$ during the period for which the 
management of such coking coal mine or coke 
oven plant remained vested in it: 

Provided that where two or more doking 


_ooal mines or coke oven plants were owned, 


before the commencement of this Aci, by the 
pame owner, & consolidated statement of sc. 
counta may be prepdéred for all the coking 
coal mines or coke oven plants owned by 


such owner. 


(2) All amounts recelved by the Central 

Government or the Government company 
after the closuré of such accounts shall, where 
such amounts relate to trangactions effected 
before the appsinted day, be included in the 
gaid statement of accounts in respect of the 
coking coal mine or coke oven plant to which 
the said receipt relates. - 
. (3) The Central Government or the Govern- 
ment company in which the right, title and 
interest of. the coking coal mine or coke oven 
plant stands vested shall be entitled to re- 
ceive, up to the specified date, to. the exclu. 
_ Bion of all otber parsons, any Money; due to 
“the coking coal mine or coke oven plant, as 
the case may be, realised after appointed day 
notwithstanding that the realisations pertain 
to a period prior to the appointed day : 

Provided that where such realisations have 
not been included in the statement of accounts 
as on the 30th day of April, 1972, & supple. 
mentary statement of accounts shall be pro. 
pared and furnished, at such intervals as may 
be presoribed, by the Central Government or 
the Government company to the owner of the 
coking coal mine or the coke oven plant, a8 
the case may be. 

(4) The liabilities of the coking coal mine 
or the coke oven plant (not being liabilities 
arising out of advances made by fhe Oentral 
Government or Government conipany), which 
could not be discharged by the appointed day, 
may be discharged by the Oentral Govern. 
ment or the Government company up to the 
specified date, and every payment made for. 


. the settlement with the owner shall beinoluded 


The Coking Coal Mines (Nationalisation) Aot, 1972 


in the statement of accounts ag on the 30th. 


day of April, 1972, indicating therein the 
period in relation to which the paymenta 
ware made ; 


A, I E- 
Provided that the liabilities ia relation’ to 


_the period prior to the appointed day, which 


have not been discharged on or before the- 
specified date, shall be the liabilities of the 
owner of the coking coal mine or the coke. 
oven plant, a9 the case may be. 


(5) A copy of each statement of accounts 
prepared under this section shall be delivered 
by the Central Governmént or the Govern. 
ment company, as the case may be, to the 
Commissioner and also to the owner : 

Provided that where the number of owners: 
is more than one, only one copy of the state- 
ment of accounts shall be given to the owners 
‘for the benefit of all of them. 

(6) The statement of accounts prepared 
under this cection shall be audited by a per- 
son who is qualified to be appointed as an 
auditor of a.company under pection 226 of 
the Companies Act, 1956, and the auditor so 
appointed shall receive, from the funds of the 
coking coal mine ox coke oven plant, aa the: 
case May be such remuneration as the Contrat 
Government may fix. 


(7) The audit of the statement of acconnt ; 


shail be conducted in such manner as the 
Osntral Government may direct. 


23. Claims to be made to the com- 
missioner. 


. (1) Every person. having a claim against 


the owner of a coking coal mine or coke ovem 
plant shall prefer such claim before the Com. 
missioner within thirty daysfrom the specified 
date’: 

Provided that if the Commissioner is satisfi- 
ed that the claimant was prevented by safi- 
cient cause from proferring the claim within 
the said period of thirty days, he may, on the 


expiry of the said period of thirty days, enter- 


tain the claim within afurther period of thirty 
days, but not thereafter. , 

(2) Notwithstanding anything contained in 
any other law for the time being in force, 
there shall be paid in priority to all other 
unsecured debts, not being the amounts ad- 


vanced by the Oentral Government or the . 
Oustodian appointed under the Coking Goab., 


Mines (Himergency Provisions) Aob, 1971, for 
the management of the coking coal, mine or 
coke oven plant, as the case may be,— 

(a) all ‘wages or salary (including wages 


aa 


paysble for time or piece work and salary > ` 


earned wholly or in part by way of commis- 
sion) of any employes, in respect of services 
rendered to the coking coal mine or coke over 
plant, as the case may be, and any compensa 
tion payable. to any workman under any 
provisions of Ohapter VA of the Industriak — 


_ Disputes Act, 1947; - 


(b) all amounts due, in respect of contribu- 
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tions payable during the twelve months next 
before the appointed day, under the Coal 
Mines Provident Fond, Family Pension and 
Bonus Schemes Act, 1948 or any other i 
for the time being in force; 

(0) all amounts due in respect of any com- 


pengation or liability for compensation under | 
the Workmen's Compensation Act; 1928 in - 


respect of the death or disablement of any 
employee of the coking coal mine or coke oven 
plant unless such mine or plant has, under 
such a contract with insurers. as ie mentioned 
in section 15 of the said Act, rights capable of 
being transferred to and vested in, the work- 
men; 

(d) all sume due to any employee from a 
provident fund, pension fund or gratuity fund 
or any other fund established for the welfare 
of the employees of the coking coal mine or 
coke oven plant; and 

(e) all sums due to the State Government as 
royalty, rent or dead rent, as the case may be, 

(3) The debts specified in sub-section (2) 
shall rank equally among themeelves and be 
paid “in full, unless the assets are insufficient 
to mest them, in which case they ehall abate 
in equal proportions and be paid accordingly. 

(4) The Commissioner shall fix a certain 
date on or before which every claimant cball 
file the proof of his claim or be excluded from 
the benefit of the disbursements made by the 
Oommiesioner. 

(5) Not lees than fourteen days’ notice of 
the date so'fixed shall be given by advertise- 
ment in one issue of the daily newspaper in 
the English language and one issue of such 
daily newspaper in the regional langnage as 
the Commissioner may consider suitable, and 
every such notice shall call upon the claimant 
to file the proof of his claim with tha Oom- 
missioner within the time specified in the 
advertisement. 

‘(6) Every claimant who fails to file the 
proof of his claim within the time specified by 
the Commissioner shall be excluded from the 
disbursements made by the Commissioner. 

(7) The Commissioner shall, after such in- 
vestigation a3 may, in his opinion, be neces- 
sary and after giving the owner of the coking 
coal mine or coke oven plant, as the case may 


‘be, an opportunity of refuting the claim and 


after giving the claimant a reasonable oppor- 
tunity of being heard, in writing admit or 
reject the claim in whole or in part. 

(8) The Commissioner shall have the power 
to regulate his own procedure in all matters 
arising out of the discharge of his functions 
including the place or places at which he will 
hold hia sittings and shall, for the purpose of 
making any investigation under this Act, have 
the same powers as are vested in a civil court 
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under the Code of Civil Procedure, 1908 
while trying a suit, in respect of the following. 
matters, nameély:— 

(a) the summoning and enforcing the atten- 


‘dance of any witness and examining him on 


oath; 
(b) the discovery and. production of any 
document or other material object producible- 


` ag evidence; 


(0) the reception of evidence on affidavits; 

(d) the issuing of any commission for the- 
examination of witnesses. 

(9) Any investigation before the Commie- 
sioner shall be deemed to be æ judicial pro. 
ceeding within the meaning of sections 193 
and 228 of the Indian Penal Code and the 
Commissioner shall be deemed to be a civil 
court for the purposes of section 195 and 
Ohapter XXXV of the Code of Oriminal 
Procedure, 1898, 

(10) A claimant who is dissatisfied with the 
decision of the Commissioner may prefer an 
appeal against the decision, to-the principal 


` civil court of original jurisdiction within the 


local limits of whose. jurisdiction the coking. 
coal mine or coke oven plant, as the case 
may be, ia situated. 


24. Disbursement of money by the Com- 
‘missioner. ‘ 


Where the total amount of the claim ad. 
mitted by the Commissioner does not exceed 
the total amount of the money oredited to the 
account of a coking coal mine or coke oven 
plant, every auch admitted claim shall rank. 
equally among themselves and be paid in full,. 
and the balance, if any, shall be paid to the. 
owner, but where such amount is insufficient. 
to meet in fall the total amount of the 
admitted claims, every auch claim shall abate- 
in equal proportions and be paid accordingly. 


25. Amounts advanced by the Centrak 
Government how to be recovered. 

Every amount advanced by the Central 
Government or the Custodian, as the case may 
ba, for the management of a coking coal mine 
or coke oven plant shall be recovered from. 
the income derived by such coking coal mine 
or coke oven plant in respect of the period 
during which the management of such mine or 
plant remained vested in the Oentral Govern- 
ment: 

Provided that where such income is insuffi. 


- giant to meet in full the total amount of the 


advances made by the Central Government. 
or the Onstodian for the management of the 
coking coal mine or coke oven plant, the- 
Central Government may make a claim to the 
Commissioner for the deficiency of the amount - 
so advanced and the claim in respect of auch 
deficiency shall have priority over the claims. 
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of all other unsecured creditors of the coking 
‘Goal mine or coke oven plant. 

Ezplanation.—In this section; “'Qustodian” 
means the Oustodian appointed under the 
_ Ooking Coal Mints (Emergency Provisions) 
- Ast, 1971. 


26. Disputes Bow to be dealt with. 

(1) In the event of there being a donbi or 
dispute as to the right of a person to receive 
- the whole or any part of the amount referred 
to in sections 10, 11 and 12, the Commissioner 
shall refer the mstter to the court for a desi- 
sion, and shall make the disbursements in 
accordance with the desision of the court 

(2) In relation to a coking coal mine or 
. coke oven plant, the operations of which were, 


immediately before the 17th day of Ootober, | 
1971 under the control of .a managing con. 


tractor, the amount specified in the First 


Schedule against such coking coal'mine or in - 


the Second Schedule against such coke oven 
plant shall be apportioned between the owner 
of the coking coal mine or coke oven plant 
_ and such managing contractor in such pro- 
portions aa may be agreed upon by or between 
the owner and such managing contractor, and 
in the event of there being no such agreement, 
in such proportions as may be determined by 
the Court. 

Eaplanation,—In this section, “Court”, in 
relation to a coking coal mine or coke oven 
plant, means the principal Civil Oourt of 
original jurisdiction within the local limits of 
whose jurisdiction the coking coal mine or 
‘coke oven plani is situated. 


27. Undisbursed or unclaimed amounts 
‘to be deposited to the general revenue 
account, . 

`- Any money. paid to the Commissioner which 

remains undisbursed or unclaimed after such 
payment for a period of three years shall be 
transferred by the Commissioner to the gene. 
ral revenue account of the Central Govern. 
ment; buta claim to any money go trans. 
ferred may be preferred to the Central Govern. 
ment by the person entitled to such payment 
‘and ehall be dealt with as if such transfer had 
mot been made, the order, if any, for payment 
-of the claim being treated as an order for the 
refund of revenue. 


OHAPTER VII 
MIsOBLLANEOUB 
28. Effect of Act on other laws. 

The provisions of this Act shall-have effect 
notwithstanding anything inconsistent there- 
with contained in any otherlaw for the time 
being in force or in any ingtrument having 
effec t by virtue of any law other than this 
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Act, or in any deoree or order of any Court, 
tribunal or other authority, . 


29. Contracts cease to have effect unless 
` ratified by the Central Government. 


(1) Every contract entered into by the 


owner or occupier of any coking coal mine’ or 
coke oven plant for any service, eale or supply: 
before the appointed day shall, on and from 
the expiry of one hundred and twenty days 
from the date of assent cease to have offech 
unless guch- contract is, before the expiry of 
that period, ratified, in writing, by the Central 
Government and in ratifying such contract the 
Central Government may make such altera- 


tions or modifications therein as it may think ` 


fit: 

Provided that the Central Government shall 
not omit to ratify @ contract unless it is satis- 
fied that such contract ia unduly onerous or 
has been -entered into in bad faith or is 


detrimental to the interests of the coking coal 


mine or coke oven plant.’ 

(2) The Central Government shall not omit 
to ratify a contract or make any alteration or 
modification therein except after giving to the 
parties to the contract a reasonable oppor. 
tunity of being heard and except after recor. 
ding in writing ita reasons for refusal to agi 
the contract. 


30. Penalties. 

Any person who, — 

(a) having in his possession, custody or 
control of any property forming part of the 
undertaking of any coking coal mine or coke 
oven ‘plant referred to in the First Schedule 
or the Second Schedule, as the case may be: 
wrongfully withholds such property from the 
Central Government, or Government com. 
pany, or . 

(b) wrongtully obtains possession of, or 
retains, any property forming part of tha 
undertaking of any coking coal mine or coke 
oven plant -referred to in the First Schedule 
or the Becond Schedule, as the casa may bo, 
or wilfully withholds or fails to furnish to the 
Central Government or any person specified 
by that Government, any document relating 
to such coking coal mine ‘or coke oven plant, 
which may be in his possession, custody or 
control, or fails to deliver to the Custodian 
any assets, books of account, registers or other 
documents in his custody relating to tha 
coking coal mins or coke oven plant in respect 
of which a Oustodian has been appointed, or 

(c) wrongfully removes or destroys any 
property.of any coking coal mine or coke oven 
plant or prefers any claim under this Act in 
relation to auch mine or plant which he 
knows or has reasonable cause to believe to be 
‘alge or grossly inaccurate, 


tas 
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Shall be punishable with imprisonment for ja 
torm which may extend to two years, or wi 


fine which may extend to ten thousand rupee i 


-r with both. 


31. Offences by companies. 


(1) Where an offence under this Ach h 
‘been committed by a company, every perso 
whe at the time the offence was committ 
was in charge of, and was responsible to, the 
cempany for the conduct of the business of 
‘the company as well ag the company, shall 
deemed to be guilty of the offence and shall 
‘be liable to be proceeded against and punish 
acaordingly : 

Provided that nothing contained in this sub- 
Bastion shall render any such person liable 
‘any punishment, if he proves that the offenge 
was committed without his knowledge or that 
‘ho:had exercised all due diligence to prevent 
the commission of such offence. 

(2) Notwithstanding anything contained in 
-sub-section (1) where any offence under this 
Act has been committed with the consent or 
connivance of, or is attributable to, any 
‘neglect on the part of, any divector, manager, 
-aecretary or other officer of the company, sugh 
‘director, manager, secretary or other officer 

















and shall be liable to be proseeded against and 
punished accordingly. 

Explanation. — For the purposes of 
section, — 

(a) “company” means any body corpora 
and includes a firm or other association pf 
individuals; and : 

(b) ‘“direator”, in relation to a firm, means 
a partner in the firm, 


32. Mining companies not to be wound 
up by court. 
No ‘proceeding for the winding up ofja 
miming company, the right, title and interet 
in relation to the coking coal mine or coke 
oven plant owned by which have vested 
the Oentral Government or ina Government 
company under this Act or for the appointment 
of a recaiver in respect of such business, shall 
lie in any court except with the consent 
the Central Government. 


33. Delegation of powers. 

(1) The Central Government may, by noti- 
fication, direot that all or any of the powara 
exercisable by it under thia Act may also 
exercised by any, person or persons as may be 
specified in the notification. 


(2) Whenever any delegation of power |is 
made under sub-section (1), the person to 
whom such “power has been delegated shall 
act under the direction, control and superyi- 
sion of the Central Government. 
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34. Power to make rules. 

(1) The Central Government may, by noti- 
fication, make rules to carry out the provi- 
sions of this Act. p 

(2) In particular, and without ‘prejudice to 


" the generality of the foregoing power, such 


rules may provide for all or any of the follow- 
ing matters, namely:— 

(a) the manner in whioh the coking coal 
mines or coke oven plants shall be managed 
by a Government company or a Custodian; 

(b) the manner in which provident fund 
monies refered to in section 18 shall be dealt 
with; 

(o) the form and manner in which the state- 
ment of accounts referred to in section 28 
shall be prepared; 

(da) any other matter in relation to which 
such rule is required to be, or may be, made. 


(3) Every rule made by the Central Govern- 
ment under this Act shall be‘laid, as soon as 
may be after it is made, before each House of 
Parliament, while it is in session, for a total 
period of thirty days which may be comprised 
in one session or in two or more successive 
sessions, and if, before the expiry of the seg- 
sion immediately following the session or the 
successive sessions aforesaid, both Houses 
agree in making any modification in the rule 
or both Houses agree that the rule should not 
be made, the rule shall thereafter have effect 
only in such modified form or be of no effect, 
as the case may be; so, however, that any auch 
modification or annulment shall be without 
prejudice to the validity of anything pre- 
viously done under that rule, 


_ 35. Power to remove difficulties. 


If any difficulty arises in giving effect to 
the provisions of this Act, the Central Govern. 
ment may, by order, not inconsistent with 
the provisions of this Act, remove the diffi- 
culty : 

Provided that no such order shall be made 
after the expiry of a period of two years 
from the date of assent. 

36. Coking coal mines to which the Act ` 
shall not apply. 

Nothing in this Act shallapply to any coking 
coal mine— _ 

(a) owned or managed by a Government 
company or corporation owned or controlled 
by Government; 

(b) owned or managed by a company engag. 
ed in the production of iron or steel : 

Provided that this section shall not extend 
to such mine or part thereof which, in the 
opinion of the Central Government, is in 
excess of the requirementa for the production 
of iron and steel by that company. 


a OD 
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THE PAYMENT OF GRATUITY 
ACT, 1972 
(Act No. 39 of 1972.)* 

[21st August, 1972] 
An Act to provide for a scheme for the 
| payment of gratuity to employees en- 
‘gaged in factories, mines oilfields, plan- 
tations, ports, railway companies, shop 
‘or other establishments and for matter- 
connected therewith -or incidental 

thereto. i 

Ba it enacted by Parliament in the Twenty- 


third Year of.the Republic of India as fol.. 


lows; — 


4. Short title, extent, 
commencement, 

(1) This Act may be called the Payment of 
Gratuity Act, 1972. 

(2) It extends to the whole of India: 

Provided that in so far as it relates to 
plantations or ports, it shall not extend to the 
State of Jammu and Kashmir. 

(3) It shall apply to—- 

(a) every factory, mine, oilfield, ‘eindatints 
port and railway company; . 

(b) every shop or establishment within the 
meaning of any ‘law for the time being in 
force in relation to shops and establishments 
in a State, in which ten or more persons are 
employed, or were employed, on any day of 

_ the preceding twelve months; 

(o) such other establishments or claes of 
establishments, in which ten or more em. 
ployees are employed, or were employed, on 
any day of the preceding twelve months, as 
the Central Government may, by notification, 
specify in this behalf. 

(4) It shall come into force on such date as 
the Central Government may, by notification, 


appoint. 


2. Definitions. 

In this Aot, unless the context otherwise 
; requires,— 

(a) ‘appropriate Government” means;— 

(i) in relation to an establishment — 

(a) belonging to, or under the control of, 
the Central Government, 

(b) having branches in more than one Btate, 

(o) of a factory belonging to, or under the 

control of, the Central Goverament, 

(d) of a-major port, mine, oilfield or railway 

company, the Central Government, 


[*] Received the assent of the President on 21-8- 
1972, Act published in Gaz, of Ind.; 22-8-1873, 


application and 


Pt. II-S. 1.Ex. p. 661. 

For Statement of Objects and Reasons. Ses Gas, of 
India; 10-12-1971; Pt, ILS. 3, Ext. p. 1084. 
And For Select Committee Reporis,—See Gas. 
of India, 2-5-1972; Pt, II-S. 2 Ext. p. 828. 
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(ii) in any other case, the State Govern- 
ment; 

(b) ‘ ‘coinpleted year of service’ means con, 
tinuous service for one year; 

(c) "continuous service” meena. uninterrupt 
ed- service and includes service which is in- 
terrupted by-sickness, accident, leave, lay-off, © 
strike or a lock-out or cessation of work not 
due to aby fault of the employee concerned, 
whether such uninterrupted or interrupted 
service was rendered before or atter the com- 
mencement of this Act. 

Haplanatson I.—In the case of an employee 
who is not in uninterrupted service for one 
year, he shall be deemad to be in continuous 
service if he has been actually employed by 
an employer during the twelve months imme. 
diately preceding the year for not less than— 

(i) 190 days, if employed below the ground 
in a mine or ; 

(ii) 240 days, in any other case, except. 
when he is employed: in a seasonal establish. 
ment, , 

Explanation II.——An employee of a seasonal 
establishment shall be deemed to be in conti. 
nuous service if he has actually worked for 
nod less than seventy-five per oent. of the 
number of days on which the establishment: 
was in operation during the year; : 

(a) “controlling authority” means an autho- 
rity appointed by the appropriate Government 
under section 3; 

(e) “employee” means any person (other . 
than an apprentices) employed on wages, not 
exceeding one thousand rupees per mensem, 
in any establishment, factory, mine, oilfield, 
plantation, port, railway company or shop, to 
do any skilled, semi-skilled, or unskilled, 
manual, supervisory, technical or clerical 
work, whether the terms of auch employment ~ 
are express or implied, but does not include. 


any such person who is employed in & manage. 


rial or administrative capacity, or who holds 
a civil pos} under the Central Government. 
or a State Government, or who is subject to 
the Air Force Act, 1950, the Army Act 1980.. 
or the Navy Act, 1957, 

Explanation. — In the case of an siloj 
who, having been employed for a period of not _ 
lesa than five ‘years on wages not exceeding 
one thousand rupees per mensem, isemployed _ 
af any time thereafter on wages exceeding 
one thousand rupees per mensem, gratuity, 
in respeot of the period during which such 
employee was employed on wages not exceed. 
ing one thousand rupees par mensem, shall be- 
determined on the. basis of the wages received 
by him during that period; 

(f) “employer” means, in relation to any 
establishment, factory, mine, oilfield, planta. 


tion, port, railway company or shop— 
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(i) belonging to, or under the control of, 


the Qentral Government or a State Govern.. 


‘ment, æ person or authority appointed by the 
appropriate Government for the supervision 


and control of employees, or where no person 


or authority has been eo appointed, the head 
ofthe Ministry or the Department concerned, 


(ii) belonging to, or under the control of, 
any local authority, the person appointed by 
‘such authority for the supervision and con- 
trol of employees or where no person hag been 
80 appointed, the chief executive officer of me 
docal authority, 


(iii) in any other case, the person, who or 
` the authority which, has the ultimate control 
over the affairs of the establishment, factory, 
mine, oilfield, plantation, port, railway com- 
pany or shop, and where the said affairs are 
entrusted to any other person, whether called 
f manager, managing director or by any other 
name, such person; 


(g) “factory” has the meaning asional to it 


- in clause (m) of section 2 of the Faotories 
Aat, 1948; 


(h) “family”, in relation to an aileva, 


Shall be deemed to consist of — 

(i) in the case of a male employee himeelf, 
his wife, bia children, whether married or 
unmarried, his dependent parents and the 
widow and children of his predeceased son, 
af any, 

(ii) in the case of a female employee, her- 
self, her husband, her children, whether 
married or unmarried, her dependent parenta 


‘and the dependent parents of her husband and - 


the widow and children of her predeceased 
aon, if any; 

Provided that if a female employee, by a 
notice in writing to the controlling authority, 
expresses her desire to exclude her hus- 
‘band from her family, the husband and his 
‘dependent parents shall no longer be deemed, 
for the purposes of thia Act to be included in 
the family of such female employee unless the 
said noties is subsequently withdrawn by such 
female employes. 


Explanation.— Where the personal law of 


‘an employes permits the adoption by him of a 


child, any child lawfully adopted by him shall 
be dsemed to be included in his family, and 
where a child of an employee has been adopted 
by another person and such adoption is, under 
the personal law of the person making such 
adoption, lawful, such child shall be deemed 
to be excluded from the family of the em. 
ployee; 

(i) major port” has the meaning assigned 


to it in clause (8) of section 3 of the Indian 


Ports Act, 1908; 
(j) “mine” has the meaning assigned to it in 
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clause (j) of sub-section (1) of section 2 of the 
Mines Act, 1952; 

(k) “notification” means a notification pnb. 
lished in the Official Gazette; 

(1) “oilfield” has the meaning assigned to it 
in clause (e) of section 3 of the Oilfields 
(Regulation and Development) Act, 1948; 

(m) “plantation” has the meaning assigned 
to it in olause (f) of section 2 of the Planta. 
tions Labour Aot, 1951: 


(n) “port” hag the meaning assigned to it 
in olanse (4) of section 3 of the Indian Porta 
Act, 1808; 

(o) “prescribed” means prescribed by rules 
made under tbis Act; 

(p) “railway company” hag the meaning 
assigned to it in clause (5) of section 3 of the 
Indian Railways Act, 1890; 


(a) “retirement” means termination of the 
fervica of an employee otherwise than on 
superannuation; 

(r) “superannuation”, 
employee, means,— 

(i) the aftainment by the Si plieee of such 
age as is fixed in the contract or conditions of 
service as the age on the attainment of which 
the employee ghall vacate the employment; 
and ; í 

(ii) in any other case, the attainment by the 
employee of the age of fifty-eight years; 

B) “wages” means all emoluments which 
are sarned by an eniployee while on duty or 
on leave in accordance with the terma and 
conditions of his employment and which are 
paid or ‘are payable to him in cash and 
includes dearness allowance bub does not 
include any bonus, commission, house rent 
allowance,. overtime wages and any other 
allowance. : 


in relation to an 


3. Controlling authority. . 


The appropriate Government may, by 
notification, appoint any officer fo be control. 
ling authority, who shall be responsible for 
the administration of this Act and different 
controlling authorities may be appointed for 
different areas. \ 


4. Payment of gratuity. ; 

(1) Gratuity shall be payable to an em- 
ployee on the termination of his employment 
after he has rendered continuous service for 
not less than five years,— 

(a) on his superannuation, or 

(b) on his retirement or resignation, or 

(c) on hig death or disablement due to 
accident or disease : 

Provided that the completion of continuous 
service of five years shall nob be necessary 
where the termination of the employment of ` 
any employee is due to death or disablement: _ 
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: Provided further that in the case of death 
of the employee, gratuity payable to him shall 
be paid to his nominee or, if no nomination 
has been made, to his heirs, 


Explanation. — For the purposes of this 
sadtion, disablement meané such disablement 
aa incapacitates an employee for the work 
which he was capable of performing before the 
accident or disease resulting in such disable, 


: ment. 


(2) For every completed year of service or 
part thereof in excess of six months, the 
employer shall pay gratuity to an employee 
at the rate of fifteen days’ wages based on the 
rate of wages last drawn by the employee 
concarned : 

Provided that in the case of s piece-rated 
employee, daily wages shall be computed on 
the average of the total wages received by him 
for a psriod of three months immediately 
preceding the, termination of his employment, 
and, for this purpose, the wages paid for any 
overtime work shall not be taken into account: 

Provided further that in the case of an 
employes employed in a seasonal establish- 
ment, the employer shall pay the gratuity at 
the rate of seven days’ wages for each season. 


(3) The amount. of gratuity payable to an 
employes shall not exceed twenty months’ 
‘wages. 

-(4) For the purpose ‘of computing the 
gratuity payable to an employee who is em- 
ployed, after his disablement, on reduced 
wages, his wages for the period preceding his 
disablement shall be taken to be the wages 
received by him during that period, and his 
wages for the pariod subsequent to his disable. 
. ment shall be taken to be the wages as so 
` reduced. 


(5) Nothing in this section shall affect the 
right of an employee to receive better terms 
of gratuity under any award or agreement 
or contract with the employer. 


(6) Notwithstanding anything contained in 
sub.section (1),— 

(a) the gratuity of an employee, whose 
services have been terminated for any aob, 

wilful omission or negligence causing any 
n damage or losa to, or destruction of, property 
belonging to the employer, shall be forfeited 
to tha extent of the damage or loss so caused; 


(b) the gratuity payable to an employee - 


shall be wholly forfeited— 

(i) if the services of such employee have 
been terminated for his riotous or disorderly 
ewonduct or any other aot of violence on his 


$, Or 
(ii) if the cervices of such employee have 
been terminated for any act which constitutes 
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an offence involving moral turpitude, provided A 
that sach -offenca is committed by hin in thè 
course of his employment, 


5. Power to exempt. 


The appropriate Government may, by notifi- 
cation, and subject to such conditions as may 
be specified in the notification, exempt any 
establishment, factory, mine, oilfield, planta. 
tion, port, railway company or shop to which 
this Ac} applies from the operation of the pro- 
visions of this Aot if, in the opinion of the 
appropriate Government, the employees in 
such establishment, factory, mine, oilfield, 
plantation, port, railway company or shop are 
in receipt of gratuity or pensionary benefite 
nod less favourable than the benefits conferred - 


~ ubder this. Act. ~ 


6. Nomination. 
(1) Each employee, who has E E one ~ 
year of service, shall make, within such timó, 
in such form and kin such - ‘manner, 88° may 
be prescribed,‘ nomination for the purpose : 
‘of the second proviso to eub.seotion (1) of 
section 4. s 


(2) An employee may, in his nomination, 
distribute the amount of gratuity payable to 
him under this Act amongst more aie one - 
nominees, 


(3) If an employee has a family at the time 
of making a nomination, the nomination shalk 
be made in favour of one or more members of 
his family, and any nomination made by such | 
employee in favour of a person who is mols ® 
member of his family shall be void. 


(4) If.at the time of making a nomination 
the employee has no family, the nomination. 
may be made in favour of any person or 
persons but if the employee subsequently ~ 
acquires a family, such nomination shall 
forthwith become invalid and ‘the employee 
shall make, within such time as may be pres. 
cribed, a fresh nomination in favour of one — 
or more members of his family. 

` (6) A nomination may, subject to the provi- 
sions of eub-sections (3) and (4), be modified 
by an employee at any time, after giving to 
his employer a written notice in such form 
and in such manner as may be preséribed, of 
his intention to do ao, l 


(6) If a nominee predeceases the employee, 
the interest of the nominee: shall revert to the ~ 
employes who shall make a frash nomination 
in the prescribed form, in respect of such 
interest. 

(7) Every nomination, tresh Komikon or 


alteration of nomination, as the cese may be, 
shall be sent by the employes to his employer, 


who shall keep the same in his cafe custody. 
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7. Determination of 
gratuity. 

(1) A person “who is eligible for payment 
of gratuity under this Act or any person 
authorised, in writing, to act on his behalf 
shall send a written application to the em- 
ployer, within auch time and in such form as 
may be pregoribed, for payment of such 
gratuity. 

(2) As soon a3 gratuity becomes payable, 
the employer shali, whether -an application 
referred to in sub-section (1) has been made 
or not, determina the amount of gratuity and 
give notices in writing to the parson to whom 
the gratuity is payable and also to the con. 
trolling authority specifying the amount of 
gratuity so determined, 


(3) The employer shall arrange to pay the 
amount of gratuity, within snch tims as may 
be prescribed, to the person to whom the 
gratuity-is payable. 

(4) (a) If there is any dispute aa to the 
amount of gratuity payable to an employee 
under this Actor as to the admissibility of 
any Glaim of, or in relation to, an employee 
for payment of gratuity, or as to the person 
entitled to receive the gratuity, the employer 
shall deposit with the controlling authority 
such amount as he admita to be payable by 
him as gratuity. f 


Explanation, — Where there is a dispute 
with regard to any matter specified in this 
clause the employee may make an application 
to the controlling authority for taking such 
action as is specified in clause (b). 

(b) The controlling authority shall, after 
due inguiry and after giving the parties to the 
dispute a reasonable opportunity of being 
heard, determine the amount of gratuity 
payable to an employes, and, if as a resalt of 
such inquiry any amount in excess of the 
amount doposited by the employer is found to 
be payable, the controlling authority shall 
direct the employer to pay such amount ag is 
in excess of the amount deposited by him. 

(c) The controlling authority shall pay the 
amount deposited, including the excess 
amount, if any, deposited by the employer, to 
the person entitled thereto. 

(d) Ag soon as may be after a deposit is 
made under clause (a), the controlling sutho. 
rity shall pay the amount of the deposit— 

(i) to the applicant where he is the emplo- 
yae; or 

(ii) where the applicant is not the employee, 
to the nominee or heir of the employee if the 
controlling authority is satisfied that there ia 
no dispute as to the right of the applicant to 
receive the amount of gratuity. 


(6) For the purpose of conducting an in. 


the amount of 
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quiry under sub-section (4), the controlling 
authority shall have the same powers as are 
vested in a Court, while trying a suit, under 
the Code of Civil Procedure, 1908, in respect 
of the following matters, namely :— 

(a)- enforcing the attendance of any person. 
or examining him on oath; - 

(b) requiring the discovery and production 
of documents; 

‘(c) receiving evidence on affidavits; 

(d) issuing commissions for the examination 
of witnesses, 

(6) Any inquiry under this section shall be 
a judicial proceeding within the meaning of 
sections 193 and 228, and for the purpose of 
gestion 196, of the Indian Penal Oode, . 

(7) Any person aggrieved by an order 
under sub-section (4) may, within sixty deys- 
from the date of the, receip§ of the order, 
prefer an appeal to the appropriate Govern. 


-ment or such other authorify ag may be 


specified by the appropriate Government in. 
this behalf : 

Provided that the appropriate Goverment. 
or the appellate authority, as the oasa may be, 
may, if if is satisfied that. the appellant was 
prevented by sufficient cause from preferring. 
the appeal within the said period of sixty 
days, extend the eaid period by a further 
period of sixty days. 

(8) The appropriate Government or the 
appellate authority, as the case may be, may, 
after giving the parties to the appeal.a reason. 
able opportunity of being heard, confirm, 
modify or reverse the decision of the con. 
trolling authority. 


8. Recovery of gratuity. 


If the amount of gratuity payable under 
this Aot is not paid by the employer, within 
the prescribed time, to the person entitled 
thereto, the controlling authority shall, on an. 
application’ made to it in this behalf by the 
aggrieved person, issue a certificate for that 
amount to the Oollestor, who shall recover the- 
same, togethar with compound interest thereon 
at the rate of nine per cent. per annum, from 
tha date of expiry of the prescribed time, ag- 
arrears of land revenue and pay the same to 
the pergon entitled thereto. 


9. Penalties. 


(1) Whoever, for the purpose of avoiding 
any payment to ba made by himself undor- 
this Act or of enabling any other person to- 
avoid such payment, knowingly makes or 
causes to be madé any false statement or false- 
representation shall be punishable with impri- 
sonment for a term which may extend to` six 
months, or with fine which may extend to one- 
thousand rupees, or with both. 
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(2) An employer who contravenes, or makes 
default in complying with, any of the provi- 
sions of this Act or any rule or order made 
thereunder shall be punishable with imprison- 
meant for a term which may extend to one 
‘year, or with fine which may extend to one 
thousand rupees, or with both: - 

"Provided that where the offence relates to 
non-payment of any gratuity. payable under 
this Act, the employer ehall be punishable 
with imprisonment.for a term which shall not 
þe lees than three months unless the Court 


trying the offence, for reasons to be recorded 


by it in writing, is of opinion that a lesser 
term of imprisonment or the imposition of a 
‘fine would meet the ends of justice. 


10. Exemption of employer from liability 
in certain. cases. 

Where an employer is charged with an 
offence punishable under this Aot, he shall be 
entitled, upon complaint duly made by him 
and on giving to the complainant not less 
than three clear days’ notice in writing of his 
intention to do so, to have any other person 


whom he ohargea aa the actual offender 


drought before the Court at the time appointed 
for hearing the charge; and if, after the com. 
mission of the offence has been proved, the 
employer proves to the ‘satisfaction of the 
Court— 
. (a) that he hag used due diligence to enforce 
the exegution of this Act, and 
(b) that the said other person. committed 
the offence in question without his knowledge, 
consent or connivance, 
' that other person shall be convicted of the 
offence and shall be liable to the like punieh- 


ment as if he were the employer and the. 


employer shall be discharged from any liabi- 
lity onder this Act in respaot of such offences: 
; Provided that in seeking to prove as afore. 
said, the employer may be examined on oath 
nd his evidence and that of any witness whom 
he calls in his support shall be subject to cross- 
examination on behalf of the person hs charges 
a3 the actual offender and by the prosecutor: 
Provided further that, if the person charged 
a8 the actual offender by the employer cannot 
be brought before the Oourt at the time 
appointed for hearing the charge, the Oourt 
shall adjourn the hearing from time to time 
for & period not exceeding three months and 
if by theend of the said period the person 
charged a3 the actuel offender cannot still be 
brought before the Court, the Court’ shall 


‘proceed to hear the charge against the em. ` 


ployer and shall, if the offence be proved, 
convict the employer. 


11. Cognizance of offences. ; 
(1) No Oourt shall take cognizance of any 
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offence punishable ander this Act save on a 
complaint made by or under the authority of 
the appropriate Government :~ 

Provided that where the “amount of gra. 
tuity has not been paid, or recovered, within 
six months from the expiry of the prescribed 
time, the appropriate Government shall autho- 
rise the controlling authority to make a com- 
plsint againat the employer, whereupon the 
controlling authority shall, within fifteen days 
from the date of such authoriastion, make | 
such complaint toa Magistrate having juris- 
diction to fry the offence. 

(2) No Qourt inferior to that of a Presi- 
dency Magistrate or a Magistrate of the firat 
class shall tey any offence punishable under ` 
this Act. 


12. Protection of action . taken in adod 
faith. 

No suit or other legal proceeding shall lie 

against the controlling authority or any other 

person in regpect of anything which is in good 


_ faith done or intended to be done under this 
Act or any rule or ordér made thereunder. 


13. Protection of gratuity. 


No gratuity payable under this Act shall be. 
liable to attachment in execution of any. 
decree or order of any civil, revenue or orimi. 
nal court. 


14: Act to override re enactments, etc. 


The provisions of this Act or any rule made 
thereunder shall have effact notwithstanding | 
anything inconsistent therewith contained in 
any enaciment other than this Act or in any 
instrument or contract having effect by virtue 
of aty enactment other than this Act. 


15. Power. to make rules. 

(1) The appropriate Government may, by 
notification. make rules for the purpose of 
carrying ont the provision of this Act.. 

(2) Every rule made by the Central Gov. 
ernment under this. Act shall be laid, as soon 
as may be after it is made, before eash House 
of Parliament while it ia in session, for a total 
period of thirty days which may be comprised 
in one session or in two or more successive 
sessions, and if, before the expiry of the 
session immediately following the session or 
the successive sessions aforesaid, both Houses 
agree in making any modification in the rule 
or both Houses agree that the rule should not 
be made, the rule shall, thereafter, have efect 
only in such modified form or be of no effect, 
ag the case may be; so, hawever, that any such 
modification or annulment shall be without 
prejudice to the validity of anything previ- 
ously done under that rule. 
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_ THE SUPREME COURT (ENLARGE- | 


MENT OF CRIMINAL APPELLATE 
_ JURISDICTION) AMENDMENT 
T. ACT, 1972. 
[ Act No. 37 of 1972]* - 
- {20th August, 1972! 
An Act to amend the Supreme Court 
(Enlargement of Criminal Appellate 
' Jurisdiction) Act, 1970. À 
Be it enacted by ‘Parliament in the Twenty- 
third Year of the Republic ot Tadia. ag 
follows :— 
1. Short title, 


This Act may be called THE SUPREME ` 


COURT (ENLARGEMENT OF ORIMINAL 
APPELLATE JURISDICTION) AMEND. 
MENT AOT, 1972. . , 
2. Amendment of section 1. 

In section 1 of the Supreme Oourt (Enlarge- 
mont of Oriminal Appellate Jurisdiction) Act, 
1970, in sub-section (2), the -worda “except 
the State of Jammu and Kashmir” shall be 
omitted., f . 


THE INDIAN TELEGRAPH 
(AMENDMENT) ACT, 1972 


(Act No. 38 of 1972)** 
[21st August, 1972] 


_An Act farther to amend the Indian Tele: 


graph Act, 1885, 

Ba it enasted by Parliament in the Twenty: 
third Year of the Republic of India 29 
tollows :— 

i. Short title. A 

This Act may be called THE INDIAN TELE. 
GRAPH (AMENDMENT) AOT, 1972. ` 
2. Substitution of new. section for’ sec- 

tion 5. 
For section 5 of the Indian Telegraph Ant, 


1885, the following section shall be Bata 


tuted, namely :— 

Power for Government to take posses- 
sion of licensed telegraphs and to 
order interception of messages, 

“5. (1) On the occurrence. of any public 
emergency, or in the’ interest of the publica 
safety, the Central Government or a State 


` Governmént or any officer specially authorised 
a a SS pe eee 


*Reosived the assent of the President on 20-8-1977. 
Act Published in Gaz, of India, 21- 8-1872, Pt. II. 
S. 1, Ext., p. 857. 

For statement of Objects and Reasons, sea Gaz. of 
India, 80-5-1972, Pt, II-S, 2, Ext., p- 572. 

*kRaċeived the assent of the President on 21-8-1972, 
Aot pablished in Gaz, of India, 22-8-1972, Pt. Ils 
S. 1, Ext., p. 859. 

For statement of Objects and Reasons, sea Gas, of 
India, 18-5-1972, Pt. II-S. 2, Ext., p. 401. 
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in this behalf by the Central. Government or 
a State Government may, if satisfied that it is 
necessary or expedient so to do, take tempor. 
ary possession (for so long as the publio 
emergency exists or the interest of the publio 
safety requires the taking of such action) of 
any telegraph established, maintained or 
worked by any person licensed under thig Act, 
- (2) On the occurrence of any publio emer, 
gency, or in the interest of the public safety, 
the Central Government or a State Govern- 
ment or any officer ‘specially authorised in 
tbis behalf by the Central Government or a 
State Government may, if satisfied that it is 
necersary or expedient so to do in the interests 
of the sovereignty and integrity of India, the 
security of the State, friendly relations with 


- foreign States or public order or for prevent. 


ing incitement to the commission of an offence, 


‘for reasons to be recorded in writing, by - 


order, direct that any message or class of 
messages to or from any. person or class of 
persons, or relating to any partioular subject, 
brought for transmission by or transmitted or 
received by any telegraph, shall not be trans- 
mitted, or shall be intercep‘ed or detained; 
or shall be disolosed to the Government 
making the order or an officer thereof ‘men. 
tioned in thé order : 

Provided that press messages intended to be 
published in India of correspondents scere- 
dited to the Oentral Government or a State 
Government sball not be intercepted or 
detained, unless- their transmission haa been 
prohibited under this sub-section.”. 

THE VICTORIA MEMORIAL 
(AMENDMENT) ACT, 1972 
[Act No. 40 of 1972]t 
[25th August, 1972] 
An Act further to amend the Victoria 

Memorial Act, 1903. 

Be it enacted by Parliament in the Twenty. 
third Year of the Republic of India ag 
follows :—- . 


_ 1. Short title. 


-This Act may -be called THE VIOTOBIA 
MEMORIAL (AMENDMENT) AOT, 1972. 


2. Amendment of section 2. 

In the Victoria Memorial Aot, 1903, in 
section 2, in sub-section (1),— 

(i) tor clause (a), the following clause shall 
be substituted, namely: — 

H(a) the Minister in charge of the Ministry 
of the Central Government concerned with 
matters relating to the Victoria Memorial.”’; 
Received the assent of the President on 36-8-1072. 
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(ii) for clause (d), the following clause shall 
be substituted, namely:— 

"(a) two persona to be nominated by the 
Central Government from among persons who, 
in the opinion of that Government, have 
expert knowledge of the exhibits in the 
Victoria Memorial or are muszeologists, histo- 
rians or art historiang,”; 

(iii) for clause (h), the following clause shall 
be substituted, namely :— 

“(h) such and so many persons’ as shall 
from time to time be nominated by the 
Trustees from among persons who, in the 
opinion of the Trustees, have expert know. 
ledge of the exhibits in the Victoria Memorial 
or are museologists, historians or art histo. 
rians, with the approval of the Central Gov. 
ernment to represent the general body of 
subsoribera.”. 





THE CONSTITUTION (TWENTY- 
EIGHTH AMENDMENT) 
ACT, 1972* 
{27th August, 1972] 
An Act further to amend the Constitu- 
tion of India. 

Be it enacted by Parliament in the Twenty. 
third Year of the Republic of India ag fol- 
lows :— 

1. Short title and commencement. 

(1) This Act may be called THE CONSTI. 
TUTION (TWENTY-EIGHTH AMENDMENT) 
AOT, 1972. 

(2) It shall come into force’on such datet as 
the Central Government may, by notification 
in the Official Gazette, appoint. 

2, Insertion of new Article 312-A. 

After article 312 of the Constitution, the 
following article shall be inserted, namely :— 
Power of Parliament to vary or revoke 

conditions of service of officers of 

certain services. 
“319A, (1) Parliament may by law— 
(a) vary or revoke, whether prospectively 
or retrospectively, the conditions of service as 
respecis remuneration, leave and pension and 
the rights as respects disciplinary matters of 
pereons who, having been appointed by the 
Secretary of State or Secretary of State in 
Council to.a civil service of the Ozown in 
India before the commencement of this Oon- 
stitution, continue on and after the com. 
mencement of the Constitution (Twenty-eighth 
*Received the assent of the President on 27-8-1972- 
Acs published in Gas. of India, 28-8-1972, Pt, II- 
8.1, Ext., p. 878. 

For Statement of Objects and Reasons, sea Gaz. _of 
India, 26-5-1872, Pt. I-98. 2, Ext., p, 444. 


-+4 29-8-1972 see Gar. of India, ee PR. 
8. 8 (1) Ext. p 1029. ; 
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5.1. R. 


Amendment) Act, 1972, to serve under the | 
Government of India or of a State in any - 
service or post 

(b) vary or revoke, whather prospectively 
or retrospectively, the conditions of service as 
reapecta pension of persons who, having been 
appointed by the Secretary of State or Segre- 
tary of State in Council to a civil service of 
the Crown in India before the commence- 
ment of this Constitution; retired or otherwise 
ceased to be in service at any time before the 
commencement of the Constitution a 
eighth Amendment) Act, 1972: 


Provided that in the case of any auch person 
who is holding or has held the office of the 
Chief Justice or other Judge of the Supreme: 
Court or a High Cours, the Comptroller and 
Auditor-General of India, the Obsirman or 
other member of the Union or a State Publio 
Bervice: Commission or the Chief Election 
Commissioner, nothing in sub-clause (a) or 
sub-clause (b) shall be construed as empower- 
ing Parliament to vary. or revoke, after his 
appointment to such post, the conditions of 
his service to hia disadvantage except in so far 
as such conditions of service are applicable to 
him by reason of his being a person appointed 
by the Secretary of State or Secretary of State 
in Council to a sivil service of the Orown in 
India. 

(2) Except to the extent provided for by 
Parliament by law ander this article, nothing 
in this article shall affect the power of any 
legislature or other authority under any other 
provision of this Constitution to regulate the 
conditions of service of persons referred to in 
clause (1). 

(3) Neither the Supreme Oourt nor any 
other court shall have jurisdiction in— 

(a) any dispute arising out of any provision 
of, or any endorsement on, any covenant, 
agreement or other similar instrument which 
was entered into or executed by any person 
referred to in clause (1), or arising out of any 
letter issued to-such person, in relation to hie 
appointment to any civil eervice of the Crown 
in India or his continuance in service under 
the Government of the Dominion of India or 


A Province thereof; 


(b) any dispute in respect of any right, 
liability or obligation under article 314 as 
originally enacted. : 

. (4) The provisions of this article shall have ` 
effect notwithstanding anything in article 814 
as originally enacted or in any other provision 
of this Constitution.” 


3. Omission of article 314. 


Article 314 of the Constitution shall be 
omitted. 
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THE INCOME-TAX (AMENDMENT) 
ACT. 1972 


' (Act No. 41 of 1972)* 
- [26th August, 1972] © 


An Act further to amend the Income-tax 
Act, 1961 andto provide for barring, 
in the computation of total income in 
respect of certain assessment years 
prior to the assessment year 1962.63 
deduction of amount paid on account of 
wealth-tax. 


Be it enacted by Parliament in the Twenty- 
third Year of the peaks of -India as 
tollows:— 


1. Short title. 


This Act may be called THE INCOME-TAX 
(AMENDMENT) AOT, 1972. 


2- Amendment of section 40, 

In section 40 of the Income.tax Act, 1961 
(hereinafter referred to ag the prine:pal Act), 
‘after sub-clause (ii)-of clause (a), the following 
sub-clause shall be, and shall be deemed always 
to have been, inserted, namely :— 


‘(iia) any sum paid on socount of wealth. 


. 


Explanation —EFor the purposes of this sub- 
clause, wealth.tax” means wealth-tax charge- 
able under the Wealth-tax Act, 1957 or any 
tax of a similar character chargeable under 
any law in force in any country outside India 
or any tax chargeable under such law with 
reference to the value of the assets of, or the 
capital employed in, a business or profession 
carried on by the assessee, whether or not the 
debte of the business or profession are allow. 
ed as a deduction in computirg the amount 
with reference to which such tax is charged, 
but does not include any tax chargeable with 
reference to the value of any particular ssset 
of the business or profession;’. 


3. Amendment of section 58. 


Section 58, as originally enacted, of the 
principal Act shall be deemed always to have 
been re-numbered as sub-section (1) thereof, 
and after that sub-section, the following sub. 
section shall be deemed always to have’ been, 


inserted, namely :— 


(1A) The provisions of sub.clause (iia) of 
clause (a) of section 40 shall, so far as may be, 
apply in computing the income chargeable 
under the head ‘Income from other sources” 





*Reosived the assent of the President on 28-8-1873, 
Act published in Gaz. of India, 28-8-1872, Pt. Us 
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aa they apply in computing the income charge. 
able under the head “Profitaand gains of busi. 
ness or profession'™.’. 


4, Wealth-tax not deductible i in comput- 
ing the total income for certain as- 
sessment years. 


. Nothing contained in the fols Income- ' 


tax Act, 1922 shall be deemed to authorise, or 
shall be deemed ever to have authorised, ‘any 
deduction in the computation of the income 
of any asaesseo chargeable under the head 

“Profits and gains of business, profession or 
vocation” or “Income from other sources” 
for the assessment year commencing on the 
lst day of April, 1957 or any subsequent as. 
fesament year, of any sum paid on-acecount of 
weal th.tax. 


Ezplanation.—For the purposes of this 
“wealth.tax” sball have the same 


tion 40 of the principal Act. 


5. Saving in certain cases. 
Where, before the 15th day of July, 1972 


[being the date on- which the Income.-tax. 


(Amendment) Ordinance, 1972 came into 
force], the Supreme Court has, on an appeal 
in respect of the assessment of an assesuea for 
any particular assessment year, held that 


wealth.tax paid by the: assessee is deductible. 


in. computing the total income of that year, 
then, nothing contained in sub-clause (iia) of 
clause (a) of section 40, or sub-section (1A) of 
section 58, of the principal Act, as amended 
by this Act, or, as the case may be, section -4 


of this Act, shall apply to the assessment of 


such assesses for that pasion year. 


6. Repeal and saving. 


(1) The Income-tax (Amendment) Ordinance, 
1972, ig hereby repealed. 


(2) Notwithstanding such repeal, anything ` 


done or any action taken under the principal 
Act as amended by the said Ordinance or 
under section 5 or section 6 of the said Ordi. 
nance shall be deemed to have been done or 
taken under the principal Act as amended by 
this Aot or under section 4 or gestion 5 of 
this Act, as the case may be, as if this Act 
had come into force on the 5th day of July, 


1972, 


a 


‘ words and figures 


a 
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THE DENTISTS (AMENDMENT) 
ACT, 1972 
(Act No, 42 of 1972)* 
[27th August, 1972.] 

An Act farther to amend the Dentists 

Act, 1948. 

Be it enacted by Parliament in the Twenty. 
peed E Year of the Republic of India ag fol. 
ows :— 


1. Short title and commencement. 


(1) This Act may be called THE DENTISTS 
(AMENDMENT) AOT, 1972, 

(2) It shall come into force on such date 
as the Central Government may, by notifica- 
tica in the Official Gazette, appoint. ` 


2. Amendment of section 1. 


In sub-section (2) of section 1 of the Den- 
tists Act, 1948 (hereinafter referred to as the 
principal Act), the words “except the State of 
Jammu and Kashmir” shall be omitted. 


3. Amendment of section 2. 

In gection 2 of the principal Act,— 

(a) in clause (f), for the worda and figures 
“Indian Medical Council Act, 1933,”, the 
“Indian Medical Oovneil 
Act, 1956,” shall be substituted; 


(b) for clause (j), the following clause shall 


be substituted, namely :— 

‘(j) “recognised dental qualification” means 
any of the qualifications included in the 
Achedule;’; and ` 

(o) clause (m) shell be omitted. 


4, Insertion of new section 2A. 

In Obapter Iof the principal Act, after 
section 2, the following section shall be in- 
serted, namely : = 


Construction of references to laws not 
in force in Jammu and Kashmir. | 
“OA, Any reference in this Acttoa law 

which is not in force ‘in the State of Jammu 

and Kashmir shall, in relation to that State; 
be construed as & reference to the correspon- 
ding law, if any, in force in that State.” 


5. Amendment of section 3. 


In section 3 of the principal Ach — 
(a) for clause (c) the following clause shall 
be substituted, namely :— 
“(e) not more than four mambar elected 
from among themselves, by— 
(a) Principals, Deans, Directors and Vice- 
* Received the ‘assent of the President on 27-8-1972. 
` Act published in Gaz. of India, 28-8-1972, Pt. 
II-S. 1, Ext. p. 681. 


For Btatement of Objects & Reasons, sea Gaz, of 
Indis., 1-6-1972, Pt. II-S. 2, Ext. p. 598. 
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A. i. E. 


Principals of dental colleges in the States 
training students for recognised dental quali. 
fications : 

Provided that iol more than one member 


‘shall be elected from the came dental college; 


(b) Heads of dental wings of medical col. 
loges in the States training studenta for re. 
cognised dental qualifications;”; 

(b) in clause (e), the words ‘other than the 
State of Jammu and Kashmir ora Union 
territory” shall be omitted; 

(0) to clause (e), the following Explanation 
shall be added, namely :— 


‘Explanation.— In this clause, 
not include a Union territory;’. 


“State” does 


6. Amendment of section 6. | 

In section 6 of the principal Act,— f 

(a) to aub.gection (1), the following proviso 
shall be added, namely :— 

“Provided that a member nominated under 
olanse (e) or clause (f) of section 3, shall hold 
office during the plsezure of the authority 
nominating him.” 

(b) in aub- section B)— - 

(i) for the words "Prinoipal or Vice. Princi- 
pal,” the words "Principal, Dean, Director or 
Vice-Principal” shall be substituted; ; 

(ii) for the worda "a professor of dental 
surgery”, the words “the Head of the dental 
wing’ shall be substituted. 


7. Amendment of section 9. 

In sub-section (2) of section 9 of the princi. 
pal Act, after the words ‘President and Vice. 
President ex officio’, the words “and the 
Director.General of Health Services ex officio” 
shall be inserted. ° 


8. Substitution of new section for sec- 


tion 10. 
For section 10 of the principal Act, the 
following section shall be substituted, 
namely ;— : 


Recognition of dental qualifications. 

“10. (1) The dental qualifications, granted 
by any authority or institution in India, which 
are included in Part I of the Schedule shall 
be recognised dental qualifications for the 
purposes of this Act. 


(2) Any authority or institution in India 
which grants a dental qualification not includ. 
ed in Part I of the Schedule may. apply to the 
Central Government to have such qualifica- 
tion recognised and included in that Part, and 
the Central Government, after consulting the 
Council, and after such inquiry, if any, ag it 
may think fit for the purpose, may, ‘by noti- 
fication in the Official Gazette, amend Part I 
of the Schedule so as to include such qualifica- 


a ex PSS, 
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tion therein, and any such notification may 
also direct that an entry shall be made in 
Part I of the Schedule against such dental 
qualification declaring that it shall be a re- 
cognised dental qualification only when gran: 
ted after a specified date. 


(3) (a) The dental jualifications, granted 
by any authority or institution outside India, 
which are included in Part II of the Schedule 
shall be recognised dental qualifications only 


for the purposes of the registration of citizena. 
of India when the register ig first Beeperet, 


under this. Act. 


(b) Where any dental qualification antea 
by any authority or institution outside India, 
and held by a citizen of India, is recognised 
for the purposes of the register when it is 
firat prepared, after the commencement of the 
Dentists (Amendment) Act, 1972, the Central 
Government may, after consultation with the 
Council, by notification in the Official Gazette, 
amend Part I of the Schedule co as to include 


therein the dental qualification so recognised. 


(4) (a) The dental qualifications granted by 
any authority or institution outside India, 
which are included in Part III of the Bche. 
dule, shall be recognised dental qualifications 
for the purposes of this Act, but no person 
possessing any such qualification shall ba 
entitled for registration unless he is a citizen 
of India. 


(b) Where any dental qualification granted 
by any authority or institution outside India, 
and held by a citizen of India, ie recogmised, 
except on reciproosl basis, after the commence. 
ment of the Dentists (Amendment) Act, 1972, 
the. Central Government may, after consulta. 
tion with the Council, by notification in the 
Official Gazette, amend Part III of the Soke. 
dule so as to include therein the dental quali. 
fication so recognised. . m 


(5) The Council may enter into egokia. 


tions with any g&uthority or institution in’ 


any State or country outside India which, by 
law of any such State or country, is entrusted 
with the maintenance of a register of dentista, 
for the settling of a scheme of reciprocity 
for the recognition of dental qualifications and 
in pursuance of any such scheme, the Central 
Government may, by notification in the Official 
Gazette, declare that any such qualification 
granted by any authority or institution in 
any such State or country, or such qualifica- 


tion, only when granted after a specified date, `. 


shall be a recognised dental qualification for 
the purposes of this Act, and any such notifi- 
cation may provide for an amendment of the 
Schedule and may also direct that any such 
dental qualification as is. specified in the 
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notification shall be entered in the Schedule 
ag so amended. 


-(6) The Central Government may, after 
consultation with the Council, by notification 


‘in the Official Gazette, amend the. Schedule 


by directing that an entry be made therein in 
respect of any dental qualification declaring 
that it shall be a recognised dental qualifica- 
tion only. when eee before & poniej 
date.”. 


9. Insertion of new section 15A. 


After section 15 of the prinoipal Aob, the 
following section shall be inserted, namely; — 


Appointment of Visitors. 

. "15A. (1) The Oouncil may appoint such 
number of Visitors as it may deem necessary 
to attend at any. examination held by any 
authority or institution in a State which grants 
recognised.dental qualifications and to inapeot 
any institution training students for recognised 


dental qualifications. 


- (2) Any person, whether he is a member of 
the Council or not, may be appointed as a 
Visitor under this section, but a person who 
is appointed as an Inspector under .section 15 
for any inspection or examination shall not be 
appointed as @ Visitor for the game. eee 
or examination. - 


` (3) The Visitor shall not interfere with the 
course of any examination but shall report to 
the President of the Council on the sufficiency 
of every examination at which he attends and 
of the courses of study and training at every 
institution which he inspects, and on the 
adequacy of the standarda of dental education 
including staff, equipment, accommodation 
and other facilities prescribed for giving 
dental education, and on any other matters 
with regard to which the Council may require 
him to report. 

(4) The report of a Visitor shall be treated 


as confidential unless in any particular case 


the President of the Council otherwise directa: 
Provided that if the Central Government 
requires a copy of the report of a Visitor, the 


_ Oouncil shall furnish the same.”. 


10. Aniendment of section 16. 

In section 16 of the principal Act, the 
words “dental or”, wherever they occur, shall 
be omitted. F 


11. Insertion of new section 164. 


` After section 16 of the principal Act, the 
following section shall be inserted, namely ;— 


Withdrawal of recognition of recognised 
dental qualification. 


“16A, (1) When, upon report by the Exeou- 


i 
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tive Committee or the Visitor, it appears to 
the Council — 

(a) that the courses of study and training 
or the examination to be undergone in order 
to obtain a recognised dental qualification 
from any authority or institution in a State, 
or the conditions for admission to such courses 
or the standards of proficiency required from 
the candidates at such examinations sre not 
in conformity with the regulations made under 
this Act or fall short of the standards required 
thereby, or 

(b) that an institution does not, in the 
matter of staff, equipment, accommodation, 
training and other facilities, eatisfy the require- 
menta of the Council, 
the Qounsil shall send a statement to that 
effect to the Central Government. 

(2) After considering auch a statement, the 

. Central Government may send it ‘to the 
Government of the State in which the autho. 
rity eXercises power or the institution is 
situated, and the State Government shall 
forward it, along with such remarks ag it may 
think fit to make, to the authority or institu- 
tion concerned, with an intimation of the 
period within which the authority or institu. 
tion may submit its explanation to the State 
Government. 

(3) After considering the explanation, or 

‘where no explanation is submitted within the 
perisd fixed, then, on the expiry of that period, 
the Stata Government shall make its recom. 
mendations to the Central Government. 

(4) The Oentral Government may, after 
cousidering the recommendations of the State 
Government and after making such further 
inquiry, if:any, as it may think fit, by notifi. 


cation in the Official Gazette, direct that an - 


entry shall be made in Part I of the Schedule 
against the qualification granted by the autho. 
rity or institution declaring thatit shall be a 
recognised dental qnalification only when 
granted before a specified date or that the 
said recognised dental qualification if granted 
_ to students of a specified college or institution 
affiliated to any University shall be a recog- 
nised dental qualification only when granted 
before'a specified date or, as the case may be, 


that the said. recognised dental qualification - 


shall be a recognised dental qualification in 
relation to a specified college or institution 
affiliated to any University only when granted 
after a specified date.”, 
12. Améndmentof section 17. 

In seotion 17 of the principal Act, the word 
and figures ‘section 10,” shall be omitted, 
13. Insertion of new section 17A. 


After section 17 of the principal Act, the 
following section shall be inserted, namely:— 


The Dentists (Amendment) Act, 1972- 


A. I, R. 


Professional conduct. 


“17A. (1) The Council may prescribe stan. 
dards of professional conduct and etiquette or 
the code of ethics for dentists. 


(2) Regulations made by the Council ddr 
sub-section (1) may specify which violations 
thereof shall constitute infamous conduct in 
any professional respect, that ia to say, profes. 
sional misconduct. and such provision shall 
have effect notwithstanding anything to the 
contrary contained in any other law for the 
time being ia foros.”. 


14. Amendment of section 20. 

In sub-section (2) of section 20 of the prin. 
cipal Act;— 

(a) in clause (a), the acids: ‘and the main. 
tenance and audit of its accounts’ shall be 
omitted; 

(b) in clause (£). for the worda ‘'Inspectors — 
and other officers and servanta of the Counsil’’, 
the words "and other officers and arrvanta of 
the Oouncil, and Inspectors, and Visitors ap. 
pointed by the Oouncil’’ shall be substituted, 


15. Amendment of section 21. 

In section 21 of the principal Act,-~ 

(a) in clause (d), the word “and” ocourring 
at the end shall be omitted; 

(b) in clause (e), the word ‘‘and’’ ghall be 
inserted at the end; and 

(o) after clause (e), the following clause 
shall be inserted, namely:— 

“(f) the Chief Medical Officer of the State, 
by whatever name called, ex officio:”. 


16. Amendment of section 23. 


In section 23 of the principal Act, aftor 
olause (e), the following clause shall be insert- 
ed, namely: — 

''(f) the Ohief Medical Officer of each parti- 
oe State, by whatever name calle ex- 
officio.” 


17 Amendment of section 27. 


In section 27 of the principal Act, to sub. 
section (1), the following proviso shall be 
added, namely :— 

“Provided that a member nominated dei 
clause (e) of section 21 or clause (e) of sec. 
tion 23, shall hold office during the pleasure 
of the authority nominating him.”, 


18. Amendment of section 29. 


In sub-section (1) of section 28 of the prin. 
cipal Act, after the words ‘President and 
Vice-President ex officio”, the words "and the 
Chief Medical Officer of the State or the States 
concerned, by whatever name oalled, ex 
officio” shall be inserted. 


1972 - 


19. Amendment of section 33. 
In sub-section (1) of section 33 of the prin- 


` oipal Act,— 


(a) in the first proviso, for clause (b), the 
following clause shall be substituted, namely: — 


"(b) regognised, in pursuance of a scheme of 


reciprocity, . under 
tion 10:”; 

(b) in the second proviso, for the word and 
figures “Part ILI” ,the word and figures'Part It” 
aball be substituted; 

(c) in the third proviso,— 

(i) in clause (b) the word “or” shall” be 
inserted at the end; i 

(ii) after clause (b), the following clanse 
shall be inserted, namely: — 

"(0) in the State of Jammu and Kashmir, if 
he is registered on the register of dental prac- 
titioners maintained under the Jammu and 
Kashmir Dentists Act, 1958.”. 


20. Amendment of section 34. 

Tn section 34 of the principal Act,— 

(a) in sub-section (1), — 

(i) for the word "Oouncil”, wherever it 
occura, the ‘words ‘Central Government” 
shall be substituted; 

(ii) in the first proviso; for clause (b), the 
following clause shall be substituted, namely: — 


'(b) recognised, in pursuance of a scheme of 
reciprocity, under sub.gection. (5) of sec- 
tion 10:”; ; 

(b) in sub-section (2),— 

(i) in clause (a), for the words 


sub-section (5) of seo 


be substituted; 
(ii) after clause’ (a), the following clause 
shall be inserted, namely:— 


‘(aa) the State Council may, during the 


period of two years immediately after the- 


commencement of the Dentists (Amendment) 
Act, 1972,. permit, for sufficient reasons, the 
registration in the State register of any dis- 
placed person or & repatriate who does not 
hold any recognieed dental qualification but 
has bean actually practising the profession of 
dentistry as hia principal mesana of livelihood 


from a date prior to the 29th day of March, 


1948. 
Eaplanation.—In this clause, 


(i) “displaced person” means any-person who, 
on account of civil disturbances or fear of such 
disturbances in any ares now forming part of 
Bangla Desh, has, after the 14th day of 
April, 1857 but before the 25th day of March, 
1971, left, or has been’ displaced from, his 


place of residences in such sarea and who hag 


since then been residing in India; , 
(ii) “repatriate” means any person who, on 
account of civil . disturbances or fear of such 
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disturbances in any area now forming part of 
Burma or Ceylon, has, after the 14th day of 
April, 1967, left or hag been displaced from, 
his place of residence in auch area and who hag 
since then been residing in India;’; 


(iii) in clause (b), the worda ", irrespective 
of any considerations of reciprocity” shall ba 
omitted. 


at 


21. Amendment of section 39. ` 

In section 39 of the principal Act, for sub. 
section (3), the following sub-section shall be 
substituted, namely : — 

“(3) On payment of. the renewal fee, the 
Registrar shall issue a certificate of renewal - 
and such certificate shall be proof of renewal 
of registration.”. 


22. Amendment of section 41. 
In section 41 of the principal Act,— 
~ (a) in clause (ii) of sub-eection (1), after the 
words “professional respect’, the worda, 


* figures and letter “or has violated the stand. 


ards of professional conduct and etiquette or 
the code of ethica prescribed under section 17A” 
shall be inserted; and 


(b) in sub.section (5), after the worde 
“certificate of registration’, the words “and 
Certificate of renewel, if any,” shall be 
. inserted. 


23. Amendment of section 44. 

In section 44 of the principal Act, after the 
words certificate of registration”, the words 
“or a certificate of renewal” shall be inserted. 


24, Insertion of new section 46A. 
After section 46 of the principal Act, the 
following section shall be inserted; namely: — 


Transfer of registration. 

“46A. Where a dentist pueri in one 
State is practising dentistry in another State, 
he may, on payment of the presoribed fee 
which shall not exceed the renewal fee for 
registration in such other State, make an 
application in the prescribed form to the 
Council for the transfer of his name, from the 
' register of the State where he ia registered, to 
the register of the State in which he is practis. 
ing dentistry, and on receipt of any such 
, application, the Council ehall, notwithstanding 
anything contained elsewhere in this Act, 
direct that the name of such person be re. 
moved from the first-mentioned register and 
entered in the register of the second-men- 
tioned State and the State Councils concerned 
shall comply with such directions: 


Provided that such a person shall be ree ` 
quired to produce a certificate to the effect. 


a 


200 [Aot 43] 


that all dues in respect of his registration in 
. the former State have been paid ; 

Provided farther that where any such 
application for transfer is made by a dentist 
against whom any disciplinary proceeding ia 
pending or where for any. other reason it 
appears to the Council that the application for 
transfer has not been made bona fide and the 
transfer should not be made, the Council may, 
after giving the dentist a reasonable oppor. 
tunity of making a representation in _ this 
behalf, reject the application.”. 


25. Amendment of section 50, 


In section 50 of the principal Aot, after the 
words ‘certificate of registration”, the words or 


“oertificate of renewal,. or both”, shall be in- . 


serted. 
26. Insertion of new section 53A. 
‘After section 53 of the principal Act, the 


following geotion shall be inserte3], namely :— 


Accounts and audit. 

"53A. (1) The Council shall maintain ap- 
propriate accounts and other relevant records 
and prepare an annual statement of accounta 
including the balance.sheet, in accordance 
. with auch general directions as mey be issued 
and in such form as may be specified by the 
Central Government in consultation with the 
Comptroller and Auditor-General of India. 

(2) The accounts of the Oouncil- shall be 
audited annuslly by the Comptroller and 
‘Auditor.General of India or any person 
appointed by him in this behalf and any 


` expenditure incurred by him or any pereon go . 


‘appointed in connection with such audit shall 
_be payable by the Counoil to fhe Comptroller 
„and Auditor-General of India, 

(3) Comptroller and. Anditor-Ganeral ` of 


India and sny person appointed by him in. 


connection with the audit of the accounts of 
the Council shall have the- same rights and 
privileges and authority in connection with 
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such ‘audit as the Comptroller and Auditor., 
General of India has in connection with the 

audit of Government accounts, and in parti.” 
cular, shall have. the right to demand the 

production of books of accounts, connected 

vouchers and other documents and papera and 

to ingpeot the office of the Council. 

(4) The accounts of the Council as certified 
by the Oomptroller and Auditor. General of 
India or any person appointed by him in this 
behalf, together with the audit report thereon, 
shall be forwarded annually. to the Central 
Government, 

(5) A copy of the accounts of the Council as 
so certified together with the audit report 
thereon shall be forwarded amdanon to 
the Councils.” : 


27. Amendment of séction 55. . 
In sub-section (2) of section 56 of the prin- 
Gipal Act,— 
(a) after clause (g), the following clause shall 
be inserted, namely : 
(gg) the form of application for trans. 
fer of registration from one State to another;”; 
(b) for clause (b), the following clause shall 
be substituted, namely :— 
"(h) the charge for supplying priid copies 
of the registers, and the fees payable for — 
(i) registration or renewal of registration: 
(ii) supplying a duplicate. certificate of regis 
tration or renewal; and 
(iii) transfer of registration from one State 
to another;”’; 
(c) for clause (i), the following clause shall 
be substituted, namely :— 
“(i) the forms of certificates of regiao 
and renewal;”. 


28. Substitution of new Schedule for the 
Schedule. 
For the Schedule to the principal Aot, the 


following Bshedule ‘ball be substituted, 
namely : — . 


“THE SCHEDULE 
PART I 


[See sab-sections (1) and (2) of. section 10] 


Recognised Dental Qualifications: -granted by the Authorities or 
Institutions in India . 








Abbreviation for 





Authority or Institution Recognised dental qualification > registration 
l 2 i 3 


1. Board of Examiners, 
Calcutta Dental Col. . 
- lege & Hospital, 
< outta 
2. State Medical Faculty, 
Bonen Calcutta 


May, 1941, 


April, 1941. 


Licentiate in Dental Science; 
—if granted before the lst day of 


Licentiate in Dental Selence; 
—if granted after the 30th day of 


L.D.Se. Calcutta 


L.D.S, (S.M.F.) Bengal 





+ 


‘18. Osmania University 
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8, City Dental College and Licentiate in Dental Sctence; 
. Hospital, Calcutta —if granted before the 31st day of 
a Marok, 1940, to any person 
peg 
(i) had ‘undergone two years’ course 
o training in that institution, 


(qi). bavl been previously. engaged in 
practice as a dentist or a medical 
practitioner, had undergone one 
year’s course of training in that 
institution. 


.- 4) Bachelor of Dental Surgery 
(ii) Master of Dental, Surgery 
— Prosthetic Dentistry | 
x — Periodontia 
—Oral Surgery 


. —Orthodontia 
— Dental Radiology 


4, University of Bombay 


— Operative Dentistry’. 
— Dental Pathology and Bacteriology’ 


5. College of: Physicians Licentiate in Dental Science 
and Surgeons, Bombay 


6. Nair Hospital, Dental Licentiate in Dental Science 
Board, Bo Bombay 
7, East Punjab University Bachelor of Dental Surgefy; 
—if granted during the year 1948, 
(i) Bachelor of Dental Surgery 
(ii) Master of Dental Surgery 
—Prosthodontics  . 
— Periodontics 


8. Lucknow University 


— Orthodontics | ` 
.— Oral Surgery `. ss 


—Pedodontia 
Dentistry 


(i) Bachelor of Dental kel had 
(ii) Master of Dental Surgery 
—Oral Surgery ` 


and ': Preventive’ 


9. Madras University 


TF —Periodontology ti 
Bachelor of Dental Surgery 


- *(i) Bachelor of Dental Surgery 
*({1) Master of Dental Surgery 
—Pedodontia & Preventive Dentistry 
—Dental Prosthesis and Crown and 
Bridge Work 
oll ea before 31st December, 


10. Calcutta University ; 
1l. Punjab University 


Bachelor of Dental Surgery . 
Bachelor of Dental Surgery 


(i) Bachelor òf Dental Surgery 
(i) Master of Dental Surgery 
—Operative Dentistry 
Bachelor of Dental Surgery 
Bachelor of Dental Surgery _ 
(i) Bachelor of Deatal Surgery - - 
(ii) Master of Dental Surgery 
—Orthodontics 


12. Punjabi University 


14. Kerala University 


15. Mysore University 
16, Patna University 
17. Bangalore University 


—Oral Surgery 


~Periodontia 


18. Indore University Bachelor of Dental Surgery 


8 


L.D.Se. (C.D.C.):Calestta 


` B.D.S. Bombay . 


M.D.S, (Pros,) Bombay 

M.D.S, (Perio.) Bombay 

M.D.S. (Oral Surgery) 
Bombay 

M.D.S. (Ortho.) Bombay 

M.D.S. (Radiology) Bom- 


bay , 
jr „S; (Operative) Bom- 
M.D.S. (Dent. Path. & 


Bact.)- Bombay 
L. D.Sc. (C.P.S.) Bombay 


L.D.Sc. (Nair) Bombay 
B.D.S. East Punjab 
B.D.S. Lucknow `- 


M.D.S. (Pros.) Lucknow 
M.D.S. (Perio.} Lucknow 
M D A (Ortho.) Lucknow 
S.! (Orel Surgery) 
ae 
M.D.S. (Pedo.) Lucknow 


B.D.S. Madras 


M.D.S: (Oral Surgery} 
Madras 


M.D.S. (Perio.) Madras 
B.D.S. Calcutta 
B.D.S. Punjab 


M.D.S. '(Pedo.) Punjab 
M.D.S. (Pros.) Punjab 


B.D.S. Punjab 
B.D.S. Osmania 
B.D.S. Kerala 


M.D.S, (Operative) Kerala 
B.D.S. Mysore 

‘B.D.S. Patna. 

B.D.S. Bangalore 


M.D.S. (Ortho.) Banga- 


lore 

M.D.S. (Oral Surgery} 
unn galore 
M.D S (Perio.) Bangalore 


B.D.S.. Indore 
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19. Gujarat University (i) Bachelor of Dental Surgery B.D.S: Gujarat 
i (li) Master of Dental Surgery 
—Prosthetic Dentistry M.D.S. (Pros.) Gujarat 
— Periodontia M.D.S. (Perto.) Gujarat 


—Oral Pathology and Bacteriology M.D.S. (Oral Path. & 
Bact.) Gujarat 
— Oral Diagnosis and Dental Radio- MOS. (Oral Diag. & 


logy Radiology) Gujarat 
— Operative Dentistry M.D.S. (Operative) Guja- 
rat š 
20. Guru Nanak University (i) Bachelor of Dental Surgery , -B.D.S. Guru Nanak 


(li) Master of Dental Surgery - 
. —Pedodontia and Preventive Den- M.D.S. (Pedo.) 


tistry ae Guru Nanak 
—Dental Prosthesis and Crown and M.D.S. (Pros.) 
Bridge Work Guru Nanak 





PART I 


[See sub-section (3) of section 10] 
Recognised Dental Qualifications for the purposes of Registration when the 
Register is first prepared 














Authority or Institution Recognised dental qualification Abbreviation for 
registration 
1l 2 l 8 
1. The University of Vienna Post-graduate Certificate of Dentistry Z.D.S. (Vienna) 
(Austria) si 

2. The Tulane University Doctor of Dental Surgery D. D. S. (Louisiana) 
i of Louisiana (U.S.A.) i (U.S.A.) 

3. Dusseldorf (Germany) Zahnarzt Diploma — 

PART II 


[See sub-section (4) of section 10] 


Recognised Dental Qualifications granted by Authorities or Institutions outside 
India only when granted to a citizen of India ¢ 








Authority or Institution Recognised dental qualification . Abbreviation for 
registration 
1 ; 2 8 


i. Tho University of Pun- Bachelor of Dental Surgery B. 
jab, Lahore Master of Dental Surgery . M.D.S. Lahore 
—if granted before the 15th day of 
~ August, 1947 


2. The Punjab State Medi- Licentiate in Dental Science L.D.Sc, (S.M.F.) Lahore 

cal Faculty, Lahore —if granted before the 15th day of 
August, 1947 

8. The Board of Exami- Licentiate in Dental Science L:D.Sc. Karachi 
ners, College of Dentis- —if granted before the 3lst day of 
try, Karachi December, 1943 ; è 

4. The Royal College.of Licence in Dental Surgery L.D.S.R.C.S. Eng. 
Surgeons, England Fellowship in Dental Surgery _ F.D.S B.C,S. Eng 
(U.K.) Diploma in Orthodontics D.Orth.RB.C.S. Eng. 

5. The Royal College of Licentiate in Dental Surgery L.D.S.R.C.S. Edin, 
ee Edinburgh Fellow in Dental Su: gery F.D.S.R.C.S. Edin, 

.K.) 

6. Royal College of Physi- Licence in Dental Surgery L.D.S.R.C.P.S.G 
clans & Surgeons of Diploma in Orthopaedics D.D.O.R.C.P.S.G 
Glasgow/Royal Fac-, Fellowship in Dental Surgery F.D.S.R.C.P.5 G 
ulty of Physicians & *Higher Dental Diplomate H.D.D. 

Surgeons, Glasgow : 
(U.K,) *—Granted only up to 1965 

7. The Royal College of Licence in Dental Surgery L.D.S.R.C.S. Irel 
Surgeons, Irelan Fellowship of the Faculty of Den- _—‘F.F.D.RB.C.S. Irel 


tstry ` 


amamen eee aaee ee ae ea 


a oee 
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8. The University of New- *Licence in Dental Surgery 2 L.D.S. Dunelm 
castle Upon Tyne, Bachelor of Dental Surgery _B. D. S. Newcastle/ 
Newcastle Upon Tvne/ ` ‘ z Dunelm f ; 
The University of Dur-’ Master of Dental Surgery : M. D. S. - Newscastle/ 
ham, Newcastle Upon ae Dunelm 
Tyne (U.K.) . - Doctor of Dental Science © D. D. S. Newcastle/ 

; > Dunelm 
*—abolished from 1962 4 
9. The University of Lon- Bachelor of Dental Surgery R D.S. London 
don (U.K) : Master of Dental Surgery M.D.S. London 
Master of Science (Dentistry) M.Sc. London 

10. The University of Man- Doctor of Dental Surgery D.D.S. (U. Manc.) 

chester (U.K.) Master of Dental Surgery M.D.S. (U. Manc.} 
Bachelor of Dental Surgery B.D.S. (U. Mane.) 
GO Licentiate in Dental Surgery .L.0.S, (U. Mane.) 

11, The University of Bir- Bachelor of Dental Surgery B.D.S. Birmingham 

mingham (U.K.) Master of Dental Surgery M.D.S. Birmingham 
*Licence of Dental Surgerv ` L.D.S., Birmingham - 
*—abolished from 1950 

42. The Vatvsreity of Liver- Bachelor of Dental Surgery B.D.S. Liverpool 

pool ous K.) Master of Dental Surgery M.D.S. Liverpool 

: Doctor of Philosophy Ph.D. Liverpool 

*Licence in Denta! Surgery | L.D.S. Liverpool 
; *—abolished in 1963 

13. ane University of Bachelor of Dental Surgery B.Ch.D.U. Leeds 
Leeds (U.K.) Diploma in Dental Surgery L.D,S.U. Leeds 

Master of Dental Surgery . M.Ch.D.U. Leeds 

14, The University’ of She- Bachelor of Dental Surgéry i B.D.S.U. Sheff. 
ff eld (U.K.) Master of Dental Surgery M.D.S U. Sheff. 

Licentiate of Dental Surgery L.D.S U. Sheff. 

15, The University of Bris- Bachelor of Dental Surgery ` B.D.S.U. Brist. 

tol (U.K.) Diploma in Dental Surgery L.D.S.U. Brist 
Master of Dental Surgery M.D.S.U. Brist. 

16. The University of Dun- Bachelor of Dental Surgery B.D.S. U. Dundeo/ St. And, 
dee/ Untversitv of St. Master of Dental Surgery M.D.S.U. Dundee/St. And. 
Andrews, Dundee Doctor of Dental Science D.D.S8c.U.Dundee/St.And 
(U. K.) : Diploma in Public Dentistry D.P.D.U.Dundee/St. And, 

‘ *Diploma tn Dental Surgery L. D. S. U. St. And. 
*abolished in 1850 

17, The Queen's University Bachelor of Dental Surgery B.D.S. Q. U. Belf. 

of Belfast (U, K.Y Master of Dental Surgery M. D. S. 8: U. Belf. 
*Licentiate in Dental Surgery L. D: S. Q. U. Belf. 
*—abolished - : 

18, The National Univer- Bachelor of Dental Surgery B. D. S. N. U. Irel. 
sity of Ireland, Dublin Master of Dental Surgery ` M. D. S. N. U. Irel. 

19. The Emory aa Doctor of Dental Surgery D. D. S. Atlanta 
Atlanta S.A.) Master of Science in Dentistry M. S. D. Atlanta 
Atlanta Sotera Den- : 
tal College, Atlanta, 

Georgia (U. S. A.) - 

20. University of IiHnois, Decree of Dental Surgery ‘ D. D. S. Illinois 
Chicago (U. S. A.) Master of Science i M. S. Illinois 

21, Lvola yaad -Doctor of Dental Surgery D. D, S. Lyola 
Chicago (U. S Master of Science in Oral Biology ‘M. S. Lyola 

22, North-Western fee Doctor of Dental Surgery D. Ð, S. North-Western 
sity, Chicago, Illinois Master of Sclence ` M. S. North-Western 
(U. S. A.) *Master of Science in Dentistry M. S. D. North-Western 

*discontinued in 1959 
23, Indiana University, Doctor of Dental Surgery D. D. S. Indiana 
g ay se Indiana Master of Science in Dentistry M. S. D. Indiana 
i .24. College of Dentistry, Doctor of Dental Surgery D.D. S. Jowa 
University of Jowa Master of Science : M. S. Jowa 
City, fowa (U.S.A.) 


25. Harvard University, Docter of Dental Medicine D. M. D. Harvard 
Boston, Massachusetts : a 


(U. S. A 





p ~ 
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26. University of Nebraska, Doctor of Dental Surgery D. D. S. Nebraska: 
onhe, Nebraska Master of Science in Dentistry M. S. D. Nebraska 
(U. S. A.) i “ 
27, Columbia waver Doctor of Dental Surgery D. D. S. Columbia 
n Ni City 
(U. S. A, 


28. University of Pennsyl- 
vania, o 
Pennsylvania (U 


29. The University of Texas 


at Houston. Texas 
Denta! College, Hous- 
ton (U. S. A.) 


30. University of Minne- 
sota (U, S. A.) 


Sl. Saint Louis Univer- 
sity, Missouri (U.S.A.) 


82. University of Michigan 
(U. S. A.) 


83. Tufts University, Tufts 
llege, Boston 
(U, S. A.) 


84, The University of 
Toronto, Ontario 
(Canada) 


85. McGill University, 
Montreal (Canada) 

86. Deutsche Zahnaerzt- 
liche Universitaets 
Institut, Bonn (Ger- 
many) 

87, Deutsche 
liche Universitaets 
Institut, Munich (Ger- 
many) 

88. Ecole Dentaire de 
Paris, Paris 

89 Ecole. Dentaire Fran- 
caise, Paris 

40. American Dental Col- 
lege, Karachi 


41, The Faculty of Medi- 
cine. University of 
Vienna (Austria) 


42. University of Berlin 
(Germany) 


48. University of Freiburg 
(Germany) 


44, University of Frankfurt 
(Germany) 


Zahnaerzt- 


*Doctor of Dental Surgery 
Doctor of Dental Medicine 


.*— abolished in 1964 
Doctor of Dental Surgery 


Doctor of Dental Surgery 
Master of Science in Dentistry 
Doctor of Philosophy 


Doctor of Dental Surgery 


Doctor of Dental Surgery 

Master of Science 

Doctor of Philosophy 

Doctor of Dental Medicine 

Master of Science 

Master of Dental Science 

Doctor of Philosophy 

Doctor of Dental Surgery 

Diploma in Dental Public Health 

Diploma in Oral Surgery and Anaes- 
thesia 

Diploma in Paedodontics 

Diploma in Orthodontics 

Diploma in Periodontics 

Bachelor of Science in Dentistry 

Master of Science in Dentistry ` 

Doctor of Philosophy 

Doctor of Dental Surgery 


Diploma 


Diploma 


Chirugien Dentiste (Diploma of Den- 
tal Surgeon) 


Diploma of Dental Surgeon 


Licentiate in Dental Science 
— if granted on or before the 
31st December, 1936 

The qualification of dental specialist 
granted by the Faculty of 
Medicine, University of Vienna, 
after two years’ course in den- 
tistry prior to which the M. D. 
Degree of that University has 
been obtained. 

Zahnaerzt Diploma 

Doctor Medicinae Dentariae 


Zahnaerzt Diploma 


Doctor Medicinae Dentariae 


S: Minnesota 
. D. Minnesota 
D. Minnesota 


.S. St. Louis 


ay 


S. Michigan 
: Michigan: 
. Michigan: 


mwez20 eo o msZg 


Dip. Oral Surg. Toronto 

Dip. Paedodont. Toronto 

Dip. Orthodont. Toronto 

Dip. Periodont. Toronto 
Sc.D. Toronto 

M.Se.D. Toronto 

Ph. D. Toronto 


D. D. S, McGill 


D. E. D. P. Paris 


D. E. D. F, Parts - 
I. D. Sc. Karachi 


Dr. Med, Dent. 


owe 


Dr. Med. Dent. 
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45. Baltimore College of Doctor of Dental Surgery ` D, D. S. Maryland 


-© Dental Surgery, Uni- 
versity -of Maryland 
(U.S. A) 


46, University of Rostock ` 


(Germany) 
AT, University of Detroit 
48. University of Rochester 
(U.S.A.) ; 


49. University of 
burgh (ÙU. K.) 


"50. Punjab Dental College/ - 


Dental and Optical 
College, Lahore (Now 
_ defunct) 


51. Tokyo Medical ` and 
Dental University, 
Tokyo (Japan) ` 

52. University of New 
Zealand, Wellington, 
New Zealand, 


53. Ecole de Chirugie Den- 
taire et de Stomato- 
logie de Paris (France) 

54, Janu of Sydney, 
Sydney (Australia) 

55, Coorestomn Univer- 
sity, Washington 
(U.S.A.) 

. 56, University of Alabama, 

Alabama (U.S.A.) 

_ 57. University of Otago, 
Dunedin C.l. (New 
Zealand) 

58. Marquette University, 
Milwaukee, Wiscon- 
sin (U.S.A. ) 

50. New York University, 
New York (U.S.A.) 

60, University of Califor- 
nia. Sao Francisco 
(U S.A.) 

_ 81. University of Missouri 

: at Kansas City, Mis- 
souri (U.S.A.) 

82. Washington University, 
St. Louis, Missouri 
{U.S.A.) 

' -€3. University of Malaya, 

a Singapore 

64. University of Pitts. 

i burg, Pittsburg, Pen- 

nsyivania (U. “As) 

65. Valenti of a 

f in Birmingham, 


(U.S.A.) 


Edin- 


Master of Science 


Doctor Medicinas Dentariae 
Doctor of Dental Surgery 
Master of Science 

Doctor of Philosophy 


Bachelor of Dental Surgery . 


*Licentlate of. Dental Science bip- 


loma . 


*Bachelor of Dental Soleno Diploma 


*—if granted on or before the 14th | 


August, 1947 


Dr. of Medical Science —Opsrative 


Dentistry 


Master of Deatal Surgery 
Diploma ` 


Bachelor of Dental Surgery 
Master of Dental Surgery 
Doctor of Dental Surgery 


Master of Surgery in Pedodontia 


Doctor of Denta: :Surgery 


Master of Science in Dentistry 


Bests of Dental Surgery 


Doctor of Dental Surgery 
Master of Science 


Doctor'of Dental Surgery 


Master of Science In Dentistry 


Doctor of Dental Surgery 
Master of Science : 


Doctor of Dental Surgery 
Master of Science 


Doctor of Dental Surgery 
Master of Solenca 


Bachelor of Deatal Surgery 


Master of Science in Dentistry 
(Pedodontics) 


Master of Science Degree in Patho- MS.D, (Oral. 


logy (Ora! Pathology) 


` B.D.S. Sydney 


M. S. Maryland 
Dr. Med. Dent. 
D.-D. S. Detroit- 


M. S. Detroit _ 
Ph.D. Rochester 


B.D.S. Edin. 


L.D.Se, Lahore 
B.D.Se. Lahore 


D.M.Se.—Igakuhakusht 
M.D.S. New Zealand 


DECD& S, Paris 


» 


M.D.S, Sydney 
D.D.S. Georgetown 
M.S. (Pedo.) Georgetown 


D.D.S. Alabama 
M.S.D. Alabama 
M.D.S. Otago 


D.D.3, Marquette 
M.S. Marquette 


D : 
M.S.D. N.Y. 


D.D S. Calif. 
M.S. Calif. . 


D.D.S. Missouri 
M.S. Missouri 


D.D.S? Washington 


<- M.S. Washington 


B.D.S. Malaya 


M.S.D.  (Pedo.) Pitts- 
burg 


Path.) 
- Birmitigham.” 
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THE DIPLOMATIC RELATIONS 
(VIENNA CONVENTION) 
ACT, 1972 
(Act No. 43 of 1972)* 
- [29th August, 1972.] 
An Act to give effect to the Vienna Con- 
vention on Diplomatic Relations, 1961 
and to provide for matters connected 
therewith. 
Be it enacted by Parliament in the Twenty. 
third Year of the Republic of India as fol- 
lows :— 


1. Short title and extent. 


(1) This Act may be called the Diplomatic 
Relations (Vienna Convention) Aot, 1972. 


(2) It extends to the whole of India. 


_2. Application of Vienna Convention on 
Diplomatic Relations. 

(1) Notwithstanding anything to the con. 
trary contained in any other law, the: provi 
sions set out in the Schedule to this Act of the 
Vienna Convention on Diplomatic Relations, 
adopted by the United Nationa Conference on 
Diplomatic Intercourse and Immunities on 
the 14th day of April, 1961, shall have the 
-force of law in India.. 


(2) The Oentral Government may, from 
time to time, by notification in the Official 
Gazette, amend the Schedule in conformity 
with any amendments daly made and adoptad, 
of the provisions of the said Convention set 
- out therein. 


3. Application of certain Privileges and 
immunities to diplomatic missions 
and their members pursuant to inter- 
national agreement. 


Where in pursuance of any agreement, 
sonvention or other instrument it is necessary 
to accord to any diplomatic mission and its 
members, the sending State of which is not a 
party- to the Vienna Convention on Diplomatic 
Relations, 1961, or to any other special 
miesion and its members. privileges and im. 
munities in India similar to those contained 
in the provisions sat out in the Schedule, the 
Central Government may, by notification in 
the Official Gazette, declare that the provi. 
sions set out in the Schedule shall, subject to 
such modifications, if any, as it may consider 
necessary or expedient for giving effect to the 
said agreement, convention or other instru. 


*Roceived the assent of the President on 29-8- 1972 
Act published in Gas. of India, 80-8-1973, Pt. Il’ 
8. 1, Ext:, p. 697. 

For Statement of Objects and Reasons, see Gar. of 
India, 26-11- 1971, Pt. "II-S. 2, Ext., p. 770. 





‘And for Select Committee Reports, see Gax, of Indis; Á 


34-5-1972, Pt. II, 5. 2, Ext, p. 488/8. 
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ment, apply mutatis mutandis to the diplo- 
. matı mission and ita members, or to the 


other special mission and its members, as the 
cage may be, and thereupon the said provisions- 
shall apply saccordiogly, and notwithstanding: 
anything to the contrary contained in any 
other law, shall, in such application have the 
foros of law in India. 


4. Restrictions on privileges wad immu- 
nities. 


If it appears to the. Central Govanni 
that a State which isa party to the Vienna 
Convention on Diplomatic Relations, 1961 is 
in breach of its obligations arising thereun¢er — 
or, that the privilegea and immunities a6- 
corded to an Indian Mission or members 
thereof in the territory of any State which is 
a party to the Vienna Convention on Diplo- 
1961, are less than those 
conferred by this. Act on the Diplomatic 
mission of that State or members thereof, the 
Central Government may,” notwithstanding 
anything contained -in this Act, by notification 
in the Official Gazette, withdraw auch of the 
privileges and immunities so conferred’ from 
the diplomatic mission of that State or from 
members thereof as may appear to the Central 
Government. to be proper. 


5. Waiver. 

For the purpose of “article 32 of the Oon- 
vention set out in the Schedule, a waiver by 
the head of the mission of any State or any 
person for the time being performing his func. 
a shall be deamed to be a waiver j that 

tate. 


6. Restrictions on certain exemptions 
- from customs duty, etc. 


Nothing contained in article 36 of the Con- 
vention get out in the Sshedule shall be 
construed to entitle a diplomatic mission or 
member thereof-to import into India goods 
free of any duty of custome without any res. 
trictions on their subsequent sale therein. 


7. Privileges and immunities of citizens 
of India. 


For the purpose of article 38 of the Con. 


vention set out in the Schedule, a citizen of - 


Tndia shall be entitled only to such additional 
privileges and immunities, other than those 
get out in that article, as are granted to him 
by the Oentral Government by notification im 
the Official Gazette. 


8. Restrictions on entry into diplomatic 
premises. 


No public servant or agent of the Contrak 
Government, a State Government or any 
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public authority shall enter the premises ofa 
diplomatic mission for the purpose of serving 
legal process, except with the consent of the 
head of the mission. 
obtained through the Ministry of External 
Affaire of the Government ot India. ~ 


9. Evidence. 


If in any proceedings any question arigos 
whether or not any person is entitled to any 
privilege or immunity under this Act, a certi- 
ficate issued by or under the authority of the 
Becretary to the Government of India in the 
` Ministry of External Affairs stating any fact 


relating to that question shall be conclusive. 


evidence of that faci. 


10. Power to make rules. 


The Central Government may. meke ruleg 
for carrying out the parposes of thia Act, 


11. Notifications issued and rules made 
` under this’-Act to be laid betore 
Parliament. 

Every notification issued and every rule 
made under this Act shal] be laid as soon as 
may be after it is issued or made before each 
House of Parliament, while it is in session, 
for a total period of thirty days which may be 
comprised in one session or in two or more 
successive sessions, and if, before the expiry 
of the session immediately following the 
session or the successive sessions sforesaid, 
both Houses agree in making any modification 
in the notification or, as the case may be. in 
the rule, or both Houses agree that the noti- 
fication or rule should not be issued or made, 
the notification or role shall thereafter have 
effect only in such modified form or be of no 
effect, as the cage may be, fo, however, that 
any such modification or annulment shall be 
without prejudice to the validity of anything 
previously done under that notification or rule. 


THE SOHEDULE 
(Bee section 2) 

PROVISIONS OF THE VIENNA OONVENTION © 
oN Dieuomatio Ratations, 1961— 
WHIOH SHALL HAvH FOROR OF LAW 
ARTIOLE 1 

For the purpose of the present Convention, 
the following expressions shall have the mean. 
ing hereunder assigned to them: ' 

(a) the “head of the mission” is the person 
charged by the sending State with the duty of 
acting in that capacity; 

(b) the ‘‘mombers of the mission” sare the 
head of the mission and the members of the 
staff of the mission; 


. (o) the “members of the staff of the mission” 
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are the members of the diplomatio staff, of the 
administrative and technical staff and of the. 
service staff of the mission; ` 


(4) the “members of the diplomatic staff’” 
ate the membera of the staff of the mission 


“having diplomatic rank: 


(e) a “diplomatic agent” is a the head of the 
mission or œ member of the diplomatic staff of 
the mission; 

(f) the members of the administrative and 
technical staff” sre the members of the staff 
of the mission employed in the administrative. 
and technical service of the mission; 

(g) the “members of the service staf” are 
the members of the staff of the mission in the 
domestic service of the mission; : 

(h) a “private servant” is a person who is 
in the domestic service of a member of-the 
mission and who is not an em oloyee of the 
seading State; 

(i) the ‘premises of the mission” are fhe 
buildings or parts of buildings and the, land 
ancillary. thereto, irrespective of ownership, 
used for the purpose of the mission including, 


‘the residence of the head of the mission. 


ARTIOLE 22 


1. The premises of the mission shall be 
inviolable, the agenta of the receiving State 
may not enter them except with the consent- 
of the head of the mission. 

2. The receiving State is under-a special 
duty to take all appropriate. ateps to protect 
the premises of the mission against any intru- 
gion or damage and to prevent any disturb. 
ance of the peace of ane mission or Rampairment i 
of its dignity. 


3. The premises of the mission, their fur. 


‘nishings and other property thereon and the 


means of transport of the mission shall ba 
immune from search, requisition, attachment 
or execution. ` 

ARTIOLE 23 


1. The sending State and the head of the- 
misaion shall be exempt- from all national. 
regional or municipal duea and taxes in respect. 
of the premises of the mission, whether owned 
or leased, other than such as represent pay. 


- ment for specific services rendered. 


_ 2. The exemption from taxation referred to 
in this article shall not apply to such dues and, 
taxes payable under the law of the receiving 
State by persons contracting with the sending. 
State or.the head of the mission. 


ARTIOLE 24 


The archives and doouments of the mission: 
shall be. inviolable at any. time and wecever 
they may be. . 
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ARTIOLE 27 


1. The receiving State shall permit and 
protect free communication on the part of tho 
mission for all official purposes. In commani. 


208. 


gating with the Government and the other 


missions and consulates of the sending Stats, 
wherever situsted, the mission may employ all 
appropriate means, including diplomatic 
couriers and meszages in code or cipher. 
However, the mission may install and use a 
` wireless transmitter only with the consent ef 
- the reosiving State. 

- 2. The official correspondence: of the mission 
shall be inviolable. Official correspondence 
means all correspondence relating to the 
mission and its fonctions. 

3. The diplomatio bag shall not be opened 
or detained. 

å. The packages constituting the diplomatio 
bag must bear visible external marks of their 
character and may contain only diplomatic 
documents or articles intended for official use, 

- 5. The diplomatic courier, who shall be 
provided with an official document indicating 
hia status and the number of packages consti- 

- uting the diplomatio bag, shall be protected 
by the receiving State in the performance of 
his functions. He shall enjoy personal inviol. 


ability and shall not be liable to any ` form of 


arrest or detention. 


6. The sending State or the mission may 
designate diplomatic couriers ad hoc, In auch 
‘gases the provisions of paragraph 5 of tbis 

article shall also apply, except that the immu- 
nities therein mentioned shall cease to apply 
when’ such a courier has delivered to the osn- 
signee the diplomatic bag in his charge. 

7, Adiplomatic bag may be entrusted to 
the captain of a commercial aircraft scheduled 
to land at an authorized port of entry. He 
shall be provided with an official document 
indicating the number of packages constituting 
the bag but he shall not be considered to be a 
diplomatic courier. The mission may send one 
of its members to take possession of the diplo- 
matic bag directly and freely from the captain 
of the-aircraft. 


ARTICLE 28 


The fees and charges levied by the mission 
im the course of its official duties shall be 
exempt from sll dues and taxes. 


ARTIOLE 29 


_ "The person of a diplomatio agent ehell bé 
inviolable, He shall not be liable to any form 

_of arrest or detention. The receiving State 
shall treat him with due respect and shall take 
all appropriate stepa to prevent any attack on 
his person, freedom or dignity. ; 
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ARTIOLE 30 


1. The private residence of a diplomatie 
agent shall enjoy the same inviolability and 
protection as the premises of the mission. 

2. His papers, correspondence and, except 
as provided in paragraph 3 of article 31, his 
property, shall likewise enjoy inviolability. : 


ARTIOLE 31 


1. A diplomatic agent shall enjoy immunity 
from the criminal jurisdiction of the receiving 
State. .He shall also enjoy immunity. from ita 
civil and administrative jurisdiction, except i in . 
the oase of ; 

(a) a real action relating to private immovy. 
able property situated in the territory of the 
receiving State, unless he holda it'on bebalf of 
the sending State for the purposes, of the 
mission; 

(b) an action selating to succession in which 
the diplomatic agent is involved as executor; 
administrator, heir or legates aa a private 
person and not on behalf of the sending State; ` 

(c) an action relating to any professional or 
commercial activity exercised by the diplo. 
matic agent in the receiving State outside his 
official functions. 

2. A diplomatic agent ia not obliged to giva 
evidence as a witness. . 

.3. No measures of execution’ may be taken 
in respect of a diplomatic agent except in the 
cases coming under sub-paragraphs (a), (b) and 
(o) of paragraph 1 of this article, and provided 
that the. measures concerned can be taken 
without infringing the inviolability of hia 
person or of his residence. 

4. The immunity of a diplomatic agent from’ 
the jurisdiction ot the receiving State does not 


exempt him from the jurisdiction of the 


sending State. 


ARTIOLE 32 


1. The immunity from juriadiotion of diplo- 

matic agents and of persons enjoying immunity 
under article 37 may be waived by the send. 

ing State. 

2. Waiver must always be express, : 

3. The initiation of proceedings by a diplo- 
matio agent or by a person enjoying immu- 
nity from jurisdiction under article 37 “shall 
preclude him. from invoking immunity from 
jurisdiction in respect of any counterclaim 
directly connected with the principal claim. 


4, Waiver of immunity from jurisdiction in 
respect of civil or administrative proceedings 
shall not be held to imply. waiver of immunity 
in respect of the execution of the judgment, 
for which a separate waiver eball be neces- 


nl 
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ARTIOLE 33 


1. Subject to the provigions of paragraph 3 
ot this article, a diplomatic agent shall with 
reapect to services rendered for the sending 
State be exempt from social security provi- 
pions which may be in foroo in the tegbiving 
Btate. 
' 2, The exemption provided for in- para. 
graph 1 of this article shall also apply to 


i. The Diplomatic Relations (Vienna Convention) Act, 1972 


private servants who are in the sole employ . 


‘of diplomatic agent, on condition : 

(a) that they are not nationals of or 
permanently. resident in the receiving State; 
and : 
(b) that they are covered by the gocial secu- 
_fity provisions which may be in force in the 

sending State or a third State. 

3. A diplomatic agent who employs persons 
‘40 whom the exemption provided for in 
paragraph 2 of this article does not apply 
fhall observe the obligations which the social 
security provisions of the- receiving State 
impose upon employers. 

4, The exemption provided for in para- 
‘graphs 1 and 2 of this article shall not 
preclude voluntary participation in the social 
fecurity system of the receiving State provid- 
Be that such participation is permitted by that 
~ Kiato. - 

6. The provisions of this article shall not 
affect bilateral or multilateral agreements 
concerning social security concluded previous- 
ly and shall not prevent the conclusion of 
such agreements in the future. 


ARTICLE 34 


A diplomatic agent shall be exempt from 
all dues and taxes, personal or real, national, 
regional or municipal except: 

(a) indirect taxes of a kind which are 
‘normally incorporated in the price of goods 
‘or services; 

- (b) dues and taxes on private immovable 
property situated in the territory of the 
receiving Btate, unless he holds if on behalf 
of the sending. State for the purposes of the 
mission; 

(c) estate, succession or inheritance duties 
` levied by the receiving State, subject to the 
‘provisions of paragraph 4 of article 39; 

(d) dues and taxes on private income having 
‘ita bource in the receiving Btate and capital 
‘taxes on investments made in commercial 
‘undertakings in the receiving State; 

(e) charges levied for specific services 
rendered; 

(f) registration, court or record fees, mort- 
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ARTIOLE 35 


The receiving State shall exempt diplomatio 
agenta from all personal services, from all 
public service of any kind whatsoever, and 
from military obligations such es those con. 
nected with requisitioning, military, contri. 
butions and billeting. 


ARTIOLE 36 


1. The receiving State shall, in accordance 
with such laws and regulations as it may 
adopt, permit entry of and grant exemption 
from all custome duties, taxes, and related 
charges other than charges for storage, cartage 
and similar services, on: ; 

(a) articles for the official use of the 
mission; 

(b) articles for the personal use of a diplo- 
matic agent or members of his family forming 
part of his household, including articles 
intended for his establishment. 

2. The personal baggage of a diplomatio 
agent shall be exempt from inspection, unless 
there are serious grounds for presuming that 
it contains articles not covered by the exemp. 
tions mentioned in paragraph 1 of this article, 


` or articles the import or export of which is 


prohibited by the Jaw or controlled by the 
quarantine reguldtions of the receiving State. 
Such inspection shall be conducted only in 
the presence of the diplomatic pers or of hia 
authorized representative. 


ARTIOLE 37 


L The members of the family of a diplo. 
matic agent forming part of his household 
shall, if they are not nationals of the receiv. 
ing State, enjoy the privileges and immanitieg 
specified in articles 29 to 36. 


2. Members of the administrative and 
technical staff of the migsion, together with 
members of their families forming part of 
their respective household, shall, if they are 
not nationals of or parmanently resident in the 
receiving State, enjoy. the -privileges and 


‘immunities specified in articles 29 to 35, 


A 


gage dues and stamp duty, with respect to , 


immovable property, subjest to the provisions 
of article 23. 
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except that the immunity from civil and 
administrative jurisdiction of the receiving 
State specified in paragraph 1 of article 31 
shall not extend to zots performed outside the 
course of théir duties. They shall also enjoy 
the privileges specified in article 36, para. 
graph 1, in respect of articles imported at si 
time of first installation. 

3. Members of the service staff of the 
mission who are not-nationals of or per. 
manently resident in the receiving State shall 
enjoy. immunity in respect ‘of acts performed - 


„dn the course of their duties, exemption from 


dues and faxes on the emolumenta they 
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receive by reason.of their employment and 
the exemption contained in article 33. 


4. Private servants of members of the 
mission shall, if they are not nationals of or 
permanently resident in the receiving State, 
be exempt from dues and taxes on the emolu- 
ments they receive by reason of theie employ- 
ment. In other respects, they may enjoy 
privileges and immunities only to the extent 
admitted by the receiving State. However, the 
receiving State must exerci ita jurisdiction 
over those persons in such a manner as not to 
interfere unduly with the performsnce of the 
functions of the mission. 


. ARTIOLE 38 


1. Except in so far as additional privileges 
and immunities may be granted by the receiv- 
ing State, a diplomatic agent who is a national 
of or permanently resident in that State shall 
enjoy only immunity from jurisdiction, and 
inviolability, in respect of official Acts per- 
formed in the exercise of his functions. 


2, Other members of the staff of the mis. 
sion and private servants who are nationals 
of or permanently resident in the receiving 


State shall enjoy privileges and- immunities 


only to the extent admitted by the receiving 
State. However, the receiving State must 
exercise its jurisdiction over those persons in 
such a manner as not to interfere unduly 
with the performance of the functions of the 
missions, 


- ARTIOLE 39 


1, Every person entitled to privileges and 
immunities shall enjoy them from the moment 
he enters the territory of the receiving State 
. on proceeding to take up his post or, if already 
in its territory, from the moment ‘when his 
appointment is notified to the Ministry for 
Foreign Affairs or such other Ministry as may 
be agreed, 

(2) When the functions of a person enjoy- 
ing privileges and immunities have come to 
an end, such privileges and immunities shall 
normally cease at the moment when ha leaves 
the country, or on expiry of a reasonable 
period in which to do so, but shall subsist 
until that time, even in cage of armed conflict. 
‘However, with respect to acts performed by 
such & person in the exercise of his fonctions 
as a member of the mission, immunity shall 
continue to subsist. 


3. In cage of the death of a member of the’ 


mision, the members of his family shall con- 
tinue to enjoy the privileges and immunities 


to which they are entitled until the expiry of. 


-a reasonable period in which to leave the 
country. 
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4. In the event of the death of a member 
of the mission not a national of or perma. 
nently resident in the receiving State or » 
member of his family forming part of hig 
household, the receiving State shall permit 
the withdrawal of the movable property of the 
deceased, with the exception of any property 


` acquired in the country the export of which 


was prohibited at the time of his death. 
Estate, succession and inheritance duties ghal} 
not be levied on movable property the pre. 
sence of which in the receiving State was due 
solely to the presence there of the deceased as 
a member of the mission or as & member of 
the family of a member of the mission. 


ARTIOLE 40 


1 If a diplomatio agent passes ‘through ox 
is in the territory of a third State, which has 
granted him a passport/visa if such visa was 
necessary, while proceeding to take up or to 
rotura to his post, or when returning to his 
owa country, the third State shall accord him ` 
inviolability and sguch -other immunities as 
may be required to ensure his transit or 
return. The same shall apply in the case of 
any members of hia family enjoying privileges 


-or immunities. who are accompanying the 


diplomatic agent, or travelling separately to 
join him or to return to their country. 


2, In circumstances similar to those speci- 
fied in paragraph 1 of this article, third States 
shall not hinder the passage of members of 
the administrative and technical or service 
staff of a mission, and of. members of their 
families, through their territories. | 


3. Third States shall accord to official com 
respondence and other official communications 
in transit, including messages in code or cipher, 
the same freedom and protection as is accorded 
by the receiving State. They shall accord to 
diplomatic couriers, who have been granted æ 
passport/visa if such visa was necessary, and 
diplomatic bags in transit the same inviolabi- 
lity and protection. as the receiving State ip 
bound to accord. -~ 


4 The obligations of third States under - 
paragraphs 1, 2 and 3 of this article sball also 
apply to the persons mentioned reapectively 
in those paragraphe, and to official commoni- 
cations and diplomatic bags, whose presence — 
in the territory of the third State is due to 
force majeure. 
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‘THE PUBLIC DEBT (AMENDMENT) 
ACT, 1972 


[Act No. 44 of 1972]* 


[29th August, 1972] 

An Act further to amend the Public 

Debt Act, 1944 

‘Whereas in pursuance ol clause (1) of arti- 
ele 252 of the Constitution, each of the Houses 
of the Legislature of the State of Jammu and 
Kashmir has passed a resolution to the effect 
that certain matters relating to the public debt 
of that State, that is to ssy, mattera for which 
provision is made in the Public Debt Act, 
1944, should be regulated in that State by 
Parliament by law ; 

And whereas in consequence thereof it is 
necessary further to amend the Public Debt 
Act, 1944; 

Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as 
follows :— 


1. Short title and commencement. : 


(1) This Act. may be called the Public Debt 
(Amendment) Act, 1972.. 


(2) It shall come into force on the 1st day 


of September 1972. 


2. Amendment of section 1A. | 

In section 1A of the Public:Debt Act, 1944 
(hereinafter referred to as the principal Act), 
the words “other than the Government of 
Jammu and Kashmir” shall be omitted. 


3. Amendment of section 3. 

In sub-section (1) of section 3 of the prin- 

cipal Act,— . 
` (a) in clause (iii), the word “and”, osourring 
at the end shall be omitted ; , 

(b) in clause (iv), the word '‘and” shall be 
added at the end ; 

(o) after clause (iv) the following clause 
shall be inserted namely : — 

(vy) is) made on or after the lat day of 
September, 1972, in the case of a security 
issued on or after that day by the Govern- 
meni of the State of Jammu and Kashmir’.’ 


4. Amendment of section 28. 

In section 28 of the principal Act, for 
sub-section (3), the following sub-section ehall 
be substituted; namely :— 

“(3) Every rule made under this section 
shall be laid, as soon as may be after it is 
made, before seach House of Parliament, while 


* Received the assent of the President on 29-8-1972. 


Act published in Gas. of India; 80-8.1972, Pt. I- 


8.1, Ext. p. 707. ive 
For Statement of Objects and Reasons ses Gas. of 
India; 8-8-1972 Pt. -8, 2 Ext. p. 872. i 
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it is in session, for a total period of thirty 
days which may be comprised in one segsion 
or in two or m>re successive sessions, and if, 
before the expiry of the session immediately 
following the session or the successive sessions 
aforesaid, both Houses agree in making any 
modification in the rnle or both Houses agree 


- that the rule should not be made, the rule 


shall thereafter have effect only in such 
modified form or be of no effect, as the cage 
may be; so however, that any such medifica. - 
tion or annulment shall be without prejudice 
to the validity of anything previously done 
under that rule.” 


5.. Insertion of new section 31.' 


After rection 30 of the prinaipal Act, the 
following section shall be inserted, namely ; 


Construction of references to laws not 

in force in Jammu and Kashmir. 

"31. Any reference in this Act to a law 
which is not in force in the State of Jammu 
and Kashmir shall, wherever necessary, be 
construed as including a reference to "the 
corresponding law, if any. in force in that 
Stato.” 


Tomasa peee h 


THE TAXATION. LAWS (AMEND- 


MENT) ACT, 1972 
(Act No. 45 of 1972,)* 


[31st August, 1972] 


_ An Act further to amend the Income.tax 


Act, 1961, the Wealth-tax Act, 1 
and the Gift-tax Act, 1958. i = 
Be it enacted by Parliament in the Twenty. 

third Year of the Republia of India ag 

follows :— ` 
OHAPTER I 
l PRELIMINABY ` 

1. Short title and commencement. 

(1) This Act may be called the Taxati 

Laws (Amendment) Act, 1972. Gaa 
(2) It shall come into force on such date as 

the Central Government may, by notification 

in the Official Gazette, appoint. and different 


dates may be appointed for different provi. 
sions of this Act. 


OHAPTER IT 
AMENDMENTS TO THE INcomn-tax Aor, 1961 
2. Insertion of new section 554A. 
In the Income.tax Act, 1961 (hereinafter 
referred to as the Income tax Act). after seo, 


ESS la aT SEES PE CE PC 
[*] Received the assent of the President on §-6- 
1972, Act published in Gas, of Ind.: 1-9. 
Pt. 118.1 Ext. p. 709. ee 
For Statement of Objects and Reasons. See Gas; of 
India; :12-8-1971; Pi, II-S. 2, Ext. p. 687, 
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tion 55,- the following settion shall be in- 
sarted, namely : —= 


Reference to Valuation Officer. 

“S5A.. With a view tó ascertaining the fair 
market value of a capital asset for the pur- 
poses of this Chapter, the Income.tax Officer 
may refer the valuation of the capital asset to 
a Valuation Officer— 

(a) in a cage where the value of the asset as 
claimed by the agseeses is in accordance with 


-the estimate made by a registered valuer, if 


the Income-tax Officer is of opinion that the 
value so claimed is less than. ita fair market 
value; 

(b) in any other case, it the Income.tax 
Officer is of opinion— 

(i) that the fair` market value of the asset 
exceeds the value of the asset as claimed by 
the asssesee by more than such percentage of 


the value of the asset ss so claimed or by 


more than such amount ag may be prescribed 
in this behalf: or ` 

(ii) that having regard to the nature of the 
asset and other relevant circumstances, it is 
necessary 80 to do, 


and where any such reference is made, 


provisions of sub.sections (2), (3), (4). (5) k 
(6) of section 16A, clauses (ha) and (i) of sub. 
section (1) and sub.seotions (3A) and (4) of 
section 23. sub-section (5) of section 24, gec- 


- tion 34AA, ‘section 35 and section 37 of the 


Wealih.tax Act; 1957 shall, ‘with the neces. 
sary modifications, apply in relation to such 
reference aa they apply in relation to a refe. 


‘pence made by the Wealth-tax Officer under 


mub.section (1) of section 16A of that Aot. 


Explanation. — In this section, ''Valuation 
Officer” has the same meaning as in clause (r) 
of section 2 of the Wealth. -tax Act, 1957.’ 


3. Amendment of section 254. 
In section 254 of the Income.tax Act, sub. 


- ection (1A) shall be omitted. 


4. Insertion of new Chapter XXA. 


In the Income-tax Aot, after Ohapter XX. 
the following Chapter shall be inserted, 


namely: — 
‘OHAPTER XXA 


f AOQUISITION OF IMMOVABLE PROPERTIES IN 


OBRTAIN OASES OF TRANSFER TO 
COUNTERACT BYASION OF TAX 


Definitions. 
269A. In this Chapter, unless the context 


_ otherwise requires,— 


_ (a) “apparent consideration”, in relation to 
any immovable property transferred, means, — 
(i) if the transfer is by way of sale, the 


- , oonsideration for such transfer ag specified in 


the- instrument of transfer; _ 
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(ii) if the transfer is by way of exchange, — 

(A) in a case where the conaideration for 
the transfer consists of a thing or things only, 
the price that such thing or things would ordi. 
narily fetch on sale in the open market on tha 
date of execution of the: instrument ef 
transfer; 

(B) in a case where the nain tor 


‘the transfer consists of a thing or things end 


& sum of money, the aggregate of the price 
that such thing or things would ordinarily 
fetch on sale in the open market on the date 
of exedution of the instrument of transfer and 
auch sum; 

(b) ‘competent authority” means an Assia. 
tant Commissioner of Income-tax authorised 
by the Central Government under seo 
tion 269B to perform the funotions of a com. 
petent authority under this Ohapter, . 


(o) “oourt” means a principal civil court of 


original jurisdiction unless the Central Govern. 


ment haa appointed (as it ia hereby authorised 
to do) any special judicial officer within ‘any 
specified local limits fo perform the funotiona 
of the court under this Chapter; 


(d) "lair market value,” in relation to any 
immovable property transferred, means the 
price that the immovable property would 
ordinarily fetch on sale in the open market on 
the date of execution of the instrument of 
transfer of such property; : 

(e) immovable property” meane any land 
or any building or part of a building, and 
includes, where any land or any building or 
part of a building is transferred together with 
any machinery,- plant, furniture, fittings ox 
other things, such machinery, plant,. furni. 
ture, fittings or other things also. i 


Explanation. — For the purposes of this 


- olauge, land, building, part of a building, ` 


machinery, plant, furniture, fittings and other 
things include any rights therein; 

(f) "instrument of transfer” means the 
instrument of transfer registered under the 
Registration Act, 1908;- 

(g) “person interested”, in relation to any 
immovable property, includes all persons 
claiming, or entitled to claim, an interest in 
the compensation payable on account of the 
acquisition of that property-under this Ohapter;} 

(h) “éranafer,” in relation to any immovable 
property, méans transfer of auch property by 
way of Bale or exchange. 


Competent authority. ; ' ; 
269B. (1) The Central Government may, 
by general or special order published in the 
Official’ Gazette,— 
(a) authorise as many Agsistant Commis.. 
sioners of Income. tax, sa it thinks fit, to perform 


+ 
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the functions of & competent authority under 
this Chapter; and 

(b) define the local limits within which the 
competent authorities shall perform theix 
fonctions under this Chapter. 


. (2) In respect of any function to ie artes í 


. ed by a competent authority under any pro. 
vision of this Ohapter in relation to any im. 
movable property referred to in section 2690, 
the competent authority referred to therein 

{a)'in a case where such property is situate 
within the local limits of the jurisdiction of 
only one competent authority, be such compe. 
tant authority; 

(b) in a case where guch property is situate 
within the local limita of the jurisdiction of 
two or more competent authorities, be the 


competent authority empowered to perform. 


puch funotions in rélation to such property in 
accordance with rules made in thia behalf by 
the Board under gestion 295. 


(3) No person shall be entitled to call’ in 
question the jurisdiction of a competent autho. 
rity in respect of any immovable property 
after the expiry of thirty days from the date 
on which such competent authority initiates 
proceedings under section 269D for the aoqui- 
sition of such property. _ 

(4) Subject to the provisions of sub- 900. 
tlon (3), where the jurisdiction of a compe. 
tent authority is questioned, the competent 
authority shall, if gatisfied with the correct. 
ness of the claim, by order in writing, deter- 
mine the question accordingly and if he is not 
eo satisfied, he-shall refer the question to the 
Board and the Board shall, by order in writ- 
ing, determine the question. 


Immovable property in respect of which 
proceedings for acquisition may be 
taken. 

2690, (1) Where the competent authority 
„has reason to believe that any immovable 
property of a fair market value exceeding 
twenty. five thousand rupees has been trang. 
ferred by a person (hereafter in this Ohapter 
referred to ag the transferor) to another per. 
gon (hereafter in this Chapter referred to as 
the transferee) for an apparent consideration 
which is less than the fair market value of the 
property and that the consideration for such 
transfer as agreed to between the parties has 
not been truly stated in the instrument of 
. tranefer with the object of— 

(a) facilitating the reduction or evasion of the 
Liability of the transferor to pay tax under this 
Aot in respect of any income arising from the 
transfer; or 

(b) facilitating the concealment of any in. 
Gome or any moneys or other assets which 
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have not been or which oughé to be disclosed 
by the transferee for the purposes of the 
Indian Income.tax Act, 1922, or this Act or 
the Wealth.tax, Aot, 1957, oe 
the competent authority may, subject to the 
provisions of this Ohapter, initiate proceedings 
for the acquisition of such propexty under this 
Chapier: 
Provided that before initiating such pro. 


_Gesdings, the competent authority shall record 
„his reasons for doing s0: 


` Provided further thab no such proceedings 

shall be initiated unless the competent autho- 
rity has reason to believe that the fair market 
value of the property exceeds the apparent 
consideration therefor:by more than fifteen 
per cent. of auch apparent consideration. 


(2) In any proceedings under this Chapter 
in respect of any immovable property,— 

(a) where the fair market value of such 
property exceeds the apparent consideration 
therefor by more tham twenty-five per cent. 
of such apparent considerstion, it shall be 
Conclusive proof that the consideration for 
such transfer as agreed to between the parties 
has not been troly stated in the instrument of 
transfor; 

(b) where the property has been tranaferred 
for an apparent consideration which is less 
than its fair market value, it thall be presum. 
ed, unless the contrary is proved, that the 
consideration for such transfer as agreed to 
between the parties bas not been truly stated 


_in the instrument of transfer with such objeot 


ag is referred to in clause (a) or clauze (b) of 
sub-section (1). 


Preliminary notice. 


269D. (1) The competent authority shall 
initiate proceedings for the acquisition, under 
this Chapter, of any immovable property re. 
ferred to in section 2690 by notice to that 
effect published in the Official Gazette; 

Provided that no such proceedings shall be 
initiated in respect of any immovable property 
after the expiration of a period of six months 
from the end of the month in which the 
instrument of transfer in respect of such pro- 
perty i is registered under the Registration Act 
1908 

- Provided further that— 

(a) in a oase where it is determined under 
sub-section (4) of section 269B by the com. 
petent authority who has initiated proceedings 
for the acquisition of any immovable property 
under this Obapter or by the Board that such 
competent authority has no jurisdiction to 
initiate auch proceedings, the compstent autho. 
tity having jurisdiction may initiate auch 
proceedings ‘within— 
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(i) the period of six months specified in the 
foregoing proviso; or 

(ii) æ period of thirty daya from the date of 
stich determination, ; 
whichever period expires later; 


(b) in a oase where proceedings for the — 


acquisition of any immovable property under 
this Chapter could not be-initiated during any 
period of time by reason of any injunction or 


order of any court prohibiting the initiation of - 


such proceedings or:preventing the examination 


of documents or other materials required to be. 


examined for the purpose of determining 
whether such proceedings should be initiated, 
the time of the continuance of the injunction 
or order, the day on which it was issued or 
made and the day on which it was withdrawn 
‘shall be excluded in comouting the period 
.- during which such proceedings may be initiated 
under this sub.section. ' 

a The competent authority shall— 

(a) cause a notice under sub-section (1) in 
respect of any immovable property to be 
served on the transferor, the traneferee, the 
person in ocoupation of the property, if the 
transferee ia not in occupation thereof, and on 


every person whom the competent authority ' 


knows to be interested in the property; 

(b) cause sueh notice to be published — ` 

(i) in his office by affixing a copy thereof to 
a conspicuous. place; 


(ii) in the locality in which the immovable. 


property to which it relates is situate, by 
affixing s copy thereof to & conspicuous part 
of the property and also by making known 
in such manner as may be prescribed the sub- 
stance of. such notice at convenient places in 
the said locality. 


Objections. 


269E. (1) Objections against the acquisition 
of the immovable property in respect of which 
a notice has been published in the Official 
Gazette under sub-section (1) of Section 269D 
may be made— 

(a) by the transferor or the inkilas or 
any other person referred to in clause (a) of 
sub.section (2) of that section, within a period 
of forty-five days from the date of such publi- 
cation or a period of thirty days from the 


- date of service of notice on auch person under 


the said clause, whichever period expires later; 

(b) by any other person iuterested in. such 
immovable property, within forty-five days 
from the date of such publication. 


(2) Every objection under sub-section (1). 


. Shall be made to the competent authority in 


writing. 


(3) For the removal of doubts, it is hereby 
declared that objection may be made under 


sub-section (1) that the provisions of clause (a) 
of sub-section (2) of Section 2690 do not 
apply in relation to.any immovable property 
on the ground that the fair market value of 
such property does not exceed the apparent 
consideration therefor by more‘than twenty. 
five per cent. of such apparent consideration. 


Hearing of Bias toil: 


269F. (1) The competent authoeity shall fix: 
a day and place for the hearing of the objec. 
tions made under Section 269E against the 
acquisition under this Chapter of any immov. | 
able property, and shall give notice of the 
game to every person who has made such 
objection: 

Provided that such noties shall also be given 
to the transferee of such property even if he 
has not made any such objestion. 

(2) Every person to whom a notice is given 
under sub.section (1) shall have the right to 
be heard at the hearing of the objections. 

(3) The competent authority shall have the 
power to adjourn the hearing of the objections 
from time to time. 

(4) The competent authority may, before 
disposing of the objections, make such further 
inquiry as he thinks fit. x 

(8) The decision of the competent authority 


` in reapeot of the objections heard shall be in 
- writing and shall atate the reasons for the 


decision with respect to each objection. 
(6) If after’ hearing the objections, if any: 


and after taking into account all the relevant 


material on record, the competent authority 
is satisfied that,— ; 

(a) the immovable property to which the 
proceedings relate is of a fair market valus 
exceeding twenty five thousand rupees; 

(b) the fair market value of auch property 
exceeds the apparent consideration therefor 
by more than fifteen per cent. of such apparent 
consideration; and , 

(c) the consideration for such fanali a 
agreed to between the parties has not been 
truely stated in the instrument of transfer 
with such object as is referred to in clause (a) 
or clause (b) of sub-section (1) of Section 2690, 
he may, after obtaining the approval of the 
Commissioner, make an order for the acquisi. 
tion of the property under this. Chapter. 

Explanation. — In this sub-section, “Oom« 
missioner”, in: relation to a competent autho- 
rity, means such Commissioner as the Board 
may. by general or special order in writing, 
specify in this behalf, i 

(7) If the competent. authority is not 
satisfied as provided in sub-section (6); he 
shall, by order in writing, declare that the 
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property will nob be acquired under this 
Chapter. 

(8) The competent authority shall serve a 
copy of his order under sub-section (6) or sub. 
asotion (7), as the case may be, on the trans. 
foror, the transferee and on every person who - 
has made objections against such acquisition — 
under Section 269K, 

(9) In any proceedings under this Chapter 
in respect of any immovable property, no 
objection shall be entertained on the ground 
that although the apparent consideration for 
the property is less than the fair market valus 
of the property on the date of the execu. 
tion of the instrument of transfer, the consi. 
deration ‘as agreed to between the parties has 
been truly stated in the instrument of transfer 
because such “consideration was agreed to 


‘having regard to the price that such property © 


would have ordinarily fetched on sale in the 
open market on the date of the conclusion `of 
the agreement to sell .the property, except 
‘where such agreement has been registered 
ander the Registration Act, 1908. 


` Appeal against order for acquisition, 


Q69G, (1) An appeal may be preferred to 
the Appellate Tribunal againat the order for 
the acquisition of any immovable property 


made by the competent authority under sec. _ 


tion 269F,.— 

(a) by the transferor or the transferee or 
any other person referred to in sub-section (8) 
of that section, within a period of forty.five 
days from the date of such order or a period 
of thirty days from the date of service of a 
copy of the order on such person ander the 
gaid sub.section, whichever period expires 
fator; : 

(b) by any other person interested in such 
immovable property, within forty-five days 
from the date of such order; 

Provided that the Appellate Tribunal may, 
on an application made in this behalf before 
the expiry of the said period of. forty five: days 
or, as the case may be, thirty daya, permit. by 
order, the appeal to be presented within such 
further period as may be specified therein if 
the applicant satisfies the Appellate - Tribunal 
hat he has sufficient cause for not being able 


to present the anpeal within the said period of. 


forty.five daya or, as the case may be, thirty 
days. 

(2) Every appeal under this section shall be 
in the prescribed form and shall be verified in 
the prescribed manner and shall be accom. 
panied by a fee of one hundred and twenty. 
five rupees. 

_ (3) The Appellate Tribunal shall fix a day 
and place for the hearing of the appeal and 


(PO EDA URN 


The Taxation Laws (Amendment) Act, 1972 l 


| 


[Act 48] 215 


shall give notice of the same to the appellant 
-and to the competent authority. 

{4) The Appellate Tribunal may, after giving 
the appellant and the competent. authority an 
opportunity of being heard, pass such orders 
thereon as it thinks fit. 

(5) The Appellate Tribunal may, ài any ` 
time within thirty days from the date of the 
order, with a view to rectifying any mistake 
apparent from the record, amend any order 
passed by it under sub.seotion (4) and shall 
make such amendment if the mistake is brought 
to its notice by the appellant or the competent 
authority ; 

Provided that if any such amendment is 
likely to affect any person prejudicially, it 
shall not be made without giving to such per- 
son a reasonable opportunity of being heard. 

(8) The Appellate Tribunal shall send a copy 


. Of any orders passed under this section to the 


appellant and to the Oommissioner. 


` (7) Save as provided in section 269H. orders 
` passed by the Appellate Tribunal on appeal 


shall be final. 

(8) Every appeal under this section rhall be 
disposed of as expeditiously as possible and .- 
endeavour shall be made to dispose of every 
such appeal within ninety days from the date 
on which it is presented. 

(9) The provisions of section 255 [except 
sub-section (3) thereof] shall, so far as may be, 


‘apply in relation to the powers, functions and 


proceedings of the Appellate Tribunal under 
this section as they- apply in relation to the 
powers, functions and proceedi:ga of the 
Appellate Tribunal under Ohapter XX. 


Appeal to High Court, 

269H. (1) The Commissioner or sny person 
aggrieved by any order of the Appellate Tri. 
bunal under section 269G may, within sixty 
days of the. date on which he is served with 
notice of such order under that section, prefer. 
an appeal againat such order tothe High Court 
on aay question‘o! law: 

Provided that the High Oourt may, on an 
application made in this behalf bafore the 
expiry of the said period of aixty days, permit, 


_by order, the spp al to be presented within 


such farther period as may be specified therein, 
if the applicant satisfies the Hgh Court ‘hat 


. he has sufficient cause for not being able to 


present the appeal within the sid period of 
sixty days. 

(2) An appeal under-sub.section (1) sball ba 
heard by a Bench of not lesa than two Judges 
ot the High Oourt and the provisions of sec. 
tion 259 shall apply in relation to any such 
appeal aa they apply in relation to a case 
referred to the High Court under section 256. 


m 
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- (3) The costs of the appeal shall be- in the 
discretion of the High Court. ; 


Vesting of property in Central Govern- 
ment. 


269I. (1) ‘As goon as may be after ihe order 
. for acquisition of any immovable property 
made under subsection (6) of section 269F 
becomes final, the competent authority may, 
by notice in writing, order any person who 
may be in possession of the immovable pro. 
perty to surrender or deliver possession there. 
of to the competent authority or any other 
person duly authorised in writing by the 
competent authority in this behalf, within 
thirty days of the dew of. the service of the 
notice. 


Faplanation.— For the purposes of this sub. 
section, an order for the atquisition of any 
immovable property (hereafter in this Expla- 
nation referred to aa the order for acquisition) 
made:under sub-section (8) of section 269F 
becomes final, — 

(a) in a cage where the order for acquisition 
is not made the subject of an appeal to the 

` Appellate Tribunal under section 269G, upon 
the expiry of the period during which such 
appeal may be presented under that zection’; 

(b) in a case where the order for acquisition 
is made the subject of an appeal to the Appel. 
late Tribunal under section 269G; 


(i) if the order for acquisition is confirmed 
by the Appellate Tribunal and the order of 
_ the Appellate Tribunal is not made the gub- 

jaot of an appeal to the High Oourt under 
section 269H, upon the expiry of the period 
during which such appeal may be presented 
under that section to the High Oourt; Š 

(ii) if the order of the Appellate Tribunal 
is made the subject of an appeal to the High 
Court. under section 269H, upon the oonfir. 
mation of the order for acquisition by the 
High Court. 

(2) If any person refuses or faila to comply 
with the notice under sub-section (1) the com- 
petent authority or other person duly autho- 
riged by the competent authoriiy under that 
sub-section may take possession of the immo- 
vable property and may, for that purpose, use 
such force as may be necessary. 

-- (3) Notwithstanding anything contained in 
pub-section (2), the competent authority may, 
for the purpose of taking possession of any 
property referred to in sub-section (1), requisi- 
tion the services of any police officar to assist 
him and it shall be the duty of such officer to 
comply with such requisition. 


(4) When the pogsession of the immovable 


property is surrenderd or delivered under. 


-sub-section (1) to the competent authority or. 
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a petson duly authorised by him in that behalf- 
or, as the case may be, when the ‘possession, 
thereof is taken under sub.seotion (2) or sub 
section (3) by such authority or person, the: 
property shall vest absolutely in the Ceniral, 
Government free from all encumbrances: 
Provided that nothing in thia sub-section 
shell operate to discharge the transferee or: 
any other person (not being the Central 
Government) from liability in réspect of such 
encumbrances and, notwithstanding anything 
contained in any other law, guch liability may - 
be enforced against the transferee or such 


‘other person by a suit for damages. - 


Compensation. i 

- 269J. (1) Where any immovable property is 
acquired under this Chapter, the Central. 
Government shall pay for such acquisition | 
compensation which shall be a sum equal to 
the aggregate of the amount of the apparent. 
consideration for its transfer and fifteen por 
cent. of the ssid amount. ; 

(2) Notwithstanding anything contained in 
gub.section (1),— 

(a) where, after the transfer to the trans. 
forse of the property referred to in that sub. 
section but before the vesting of the property ; 
in the Central Government, the property. 
has been damaged (otherwise than as a result 
of normal wear and tear), the compensation . 
payable under that sub-section shall be 


“reduced by such amount as the competent 


authority and the persons entitled to the com. 
pensation may agree within fifteen daya of the 
vesting of the property in the Central Govern. . 


> ment or in default of such agreement as the ` 


court may, on a reference made to it in this | 


behalf by the competent authority or-by any — 


person duly authorised for the purpose by 
the competent authority, determine to be thé 
amount that may have to be expended for rem 
toring the property to the condition in which’ 
it was at the time of such transfer; - 
(b) where after the transfer of such pro. 
perty to the transferee but before the date of 
publication in the Official Gazette of the’ 
notice in respect of such property under sub. 
section (1) of section 268D, any improvements - 


, have been made to the property, whether | 


by way of addition or alteration or in any. 
other manner, the compensation payable in 
reapect of such property under eub.section (1) 
shall be increased by such amount as the 
competent authority and the persons entitled 
to the compensation may agree within fiftser: 
days of the vesting of the property in the- 
Oentral Government or in default of such- 
agreement ss the Court may, on a reference’ 
made to it in this behalf by the competent 
authority, or by any person duly authorised . 


mn 
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fox the purpose by the competent authority, 
determine to be the amount apent for making 
such improvements. 


(3) Every reference under aliun {a) or 
dlause (b) of sub-section (2) shall be made 
within’ thirty daya of the date on which the 
immovable property to which it relates be. 
comes vested in the Central Government or 
within such further period as the court may, 
on an application made in this behalf before 
the expiry of the said period and on being 
satisfied that there is sufficient cause for doing 
80, allow and such reference shall state clearly 
the compensation payable under sub-section (1) 
in reepact of the immovable property and the 
amount by whioh, according to the estimate 
of the competent authority, such compensation 
ehall be reduced under clause (a) or, as the 
case may be, increased under clause (b) of 
sub.seotion (2). 


(4) The amount by which the compensation 
payable under sub-section (1) in respect of 
any immovable property acquired under this 
Ohapter falls short of the amount which 
would have been payable as compensation if 
that property had been acquired under the 
Land Acquisition Act, 1894, after the issue of 
a preliminary notice under section 4 of that Act 
on the date of publication in the Official 
Gazette of the notice in respect of the pro- 
perty under sub.section (1) of section 269D, 
shall be deamed to have been realised by the 
Central Government as a penalty from the 
transferee for being a party to a transfer with 
such object as is referred to in clause (a) or 

clause (b) of sub-section (1) of section 2690, 
and no penalty shal! be levied for any &BSO8E- 
ment. year on the trànsferee— 

` (a) under clause (iii) of dati daution (1) of 
seotion 271, for concealing the particulars or 
furnishing inaccurate particulars of go much 
of his income as is utilised by him for paying 
to the transferor, by way of consideration 
fox the property, any amount in excess of the 
_ apparent consideration for the property, not- 

withstanding that such amount is included in 
the income of the transferee; 

(b) under olause (iii) of sub-section (1) of 
Bection 18 of the Wealth-tax Aot, 1957, for 
concealing the particulars or furnishing in. 
accurate particnlara of so much of his assets 


as are utilised by him for paying to the trans. ` 


feror, by way of consideration for the pro- 
perty, any amount in excess of the apparent 
consideration for the property, notwithstand. 
ing that such asseta are included in the net 
wealth of the transferee. 


Payment or deposit of compensation. 
269K. (1) The amount of compensation 


payable in accordance with the provisions of.. 
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section 269) for the acquisition of any immov-. 
able property shall be tendered to the persom: 
or persons entitled thereto, as soon as may bes. 
after the property becomes vested in the .Cen.. 
tral Government under Bub. section (4) of: 
section 2691: 

Provided that in any case hake a reference: 
is or hag to be made under gub.section (2) of 
section 269J to the court for the determina. 
tion of the amount by which the compensation 
payable under sub-section (1) of that section 
shall be reduced or increased, the amount of 
such compensation aa reduced or increased by 
the amount estimated in that behalf by the 
competent authority for the purposes of such 
reference shall be tendered as aforesaid. 


(2) Notwithstanding anything contained in 
sub-section (1), if any dispute arises ag to the 
apportionment of the compensation amongst 
persons claiming to be entitled thereto, the 
Central Government shall deposit in the court 
the compensation required to be tendered 
under sub-section (1) and refer such dispute 
for the decision of the court and the decision ` 
of the court thereon shall be final. 

(3) Notwithstanding anything contained in 
sub-section (1), if the persona entitled to com. 
pensation do not consent to receive it, or if 
there is no person competent to alienate the 
immovable property, or if there is any dispute 
as to the title to receive the compensation, 
the Oentral Government shall deposit in the 
court the compensation required to be tendered 
under sub.section (1) and refer the matter for 
the decision of the court ; 

Provided that nothing. herein contained: 
shall affect the liability of any person who 
may receive the whole or any part of the 
compensation for any immovable property 
acquired under this Chapter to pay the same 
to the person lawfully entitled thereto. 

(4) If the Central Government faila to 
tender under gub.gection (1) or deposit under 
sub-section (2) or sub-section (3) the whole 
or any part of the compensation required to 
be tendered -or ‘deposited thereunder within 
thirty days of the date on which the immova. 
ble property to which the compensation relates 
becomes vested in the Central Government 
under sub-section (4) of section 2691, the 
Central Government shall be liable to pay 
simple interest at the rate of twelve per cent. 


.por annum reckoned from the day immediately 


following the date of expiry of the said period 
up to the date on which if so tenders or 
deposits such compensation or, as the case 
may be, such part of the compensation. 

(5) Where any amount of compensation 


(including interest, if any, thereon) has beem 


deposited in?the court under thia section, the 
court may, either of its. own motion or on an 
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‘pplication made by or on behalf of any party 
interested or Glaiming to be interested in such 
amount, order the same to be invested in such 
Government or other securities as it may 
think proper, and may direct the interest or 
other proceeds of any such investment to be 
accumulated and paid in such manner as will, 
iin ita opinion, give the parties interested 
therein the same benefit therefrom as they 
might have bad from the immovable property 
` dn respect whereof such amoun: has been depo- 
sited or ag near thereto as may be. 


Assistance by Valuation Officers. 

269L. (1) The competent authority may, — 

(a) for the purpose of initiating proceedings 
for the acquisition of any immovable property 
under section 2690 or for the purpose of 
making an order under section 269F in reg. 
pect of any immovable property, require a 
Valuation Officer to determine the fair market 
value of such property and report the same 
to him; 

(b) for the purpose of estimating the amount 
‘by which the compensation payable under sub- 
section (1) of section 269) in respeot of any 
immovable property may be reduced or, as the 
nse may be, increased under clause (a) or 
;Olause (b) of sub-section (2) of that section, 
require the Valuation Officer to make such 
estimate and report the same to him. 

(2) The Valuation Officer to whom a refer- 
ence is made under clause (a) or clause (b) of 
sub-section (1) shall, for the purpose of deal- 
ing with such reference, have all the powers 
that he has under section 38A of the Wealth- 
zx Act, 1957, 

(3) If in an appeal under section 269G 
against the order for acquisition of any im- 
movable property, the fair market value of 
such property is in dispute, the Appellate 
Tribunal shall, on a request being made in 
_ ‘this behalf by the competent authority, give 

an opportunity of being heard to any Valua. 
tion Officer nominated for the purpose by. the 
competent authority. 


Eaplanation.—In this seotion, “Valuation 
Officer” has the samo meaning as in clause (r) 
of section 2 of the Wealth-tax Act, 1957. 


Powers of competent authority. 

469M. The competent authority shall have, 
for toe purpose of this Ohapter, all the 
powers thst a Commissioner has, for the pur- 
“poses of this Act, under section 131, 


Rectification of mistakes. 

. 269N, . With a view to rectifying any mistake 
apparent from the record, the competent 
authority. may amend any order made by him 
ander this Chapter ab any time before the 
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time for presenting an appeal against such 
order hag expired, either on his own motion 
or on the mistake being brought to his notice 
by any person affected by the order: 

Provided that if any such amendment ig 
likely to affect any person prejudicially, it 
shall not be made- without giving to such 
person. a reasonable opportunity of being 
heard. 


Appearance by authorised representative 

or registered valuer. ; 
2680. Any person who is entitled or requir. 

ed to attend before a competent authority or 


the Appellate Tribunal in any proceeding — 


under this Chapter, otherwise than when re- 
quired to sttend parsonally for examination 
on oath or affirmation may attend — 

(a) by an authorised representative in con- 
nection with any matter; 

(b) by a registered valuer in connestion 
with any matter reiating to the valuation of 
any immovable property for the purposes of: 
this Ohapter or the estimation of the amount 
by which the compensation payable under 
subsection (1) of section 2693 for the acquisi. 
tion of any immovable property may be 
reduced or, as the cage may be, increased 
in accordance with the provisions of clanse (a) 
or clause (b) of sub.gection (2) of that seotion. 


Ezplanation.—In this cection,— 

(i) “authorised representative” has the same 
meaning as in section 288; 

(ii) “registered valuer” has the same mean. 
ing as in clause (oaa) of section 2 of the 
Wealth’ tax Act, 1957. 


Statement to be furnished in respect 
of transfers of immovable property. 

269P. (1) Notwithstanding anything con- 
tained in any other law for the time being in 
foros, no registering officer appointed under 
the Registration Act, 1908, shall . register any 
document which purporta to tranefer any- 
immovable property belonging to any person 
unless a statement in dupl cate in respect of 
such transfer, in the prescribed form and 
verified in the presoribsd manner and setting 
forth such particulars as may be prescribed, 
is furnished to him along with the instrument 
of transfer. 

(2) The registering officer sball at the end 
of every fortnight, forward to the competené 
authority,— 

(a) one set of the statements received by 
him under sub-section (1) during the fortnight 
and . 
(b) a return in the prescrited form and 
verified in the prescribed manner and setting 
forth such particulars as may be prescribed in 
respect of documents of the nature referred. 
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toin sub-section (1) which have been regis. 
dered by him during the fortnight. 


Chapter not to aniy to transfers to rela- 
tives. 


269Q. The provisions of this Chapter shall 
mot apply to or in relation to any transfer of 
immovable property made by a person to bis 
selative on account of natural love and affec- 
tion for a consideration which is less :han its 
fair ‘market value if a recital to that effect is 
made in the instrument of transfer. 


Properties liable for acquisition under 
this Chapter not to be acquired under 
other laws. 


269R. Notwithstanding anything contained 
in the Land Acquisition Act, 1894, or any 
corresponding law for the time being i in force 
no immovable property referred to in sec 
tion 2690 shall be sequired for any purpose 
of the Union under that Act or such law 
unless the time for initiation of proceedings 
for the acquisition of such property under this 


Chapter has expired without such proceedings . 


having been initated or unlegs the competent 
euthority has declared that such property will 
mot be acquired under this Chapter. 


Chapter not to extend to State of Jammu 
and Kashmir. | 


2698. The provisions of this Chapter shall 


not extend to 
Kashmir. 


the State’ of Jammno and 


5. Insertion of new section 281A. 


In the Income-tax. Act, after section 281, 
the following section shall be ingerted, 
namely :— 


Effect of failure to furnish information 
in respect of properties held benami. 
"281A. (1) No suit to enforce any right in 
respect of any property held benami, whether 
against the person in whose:name the property 
ia held or against any other person, shall be 


instituted in any Court by or on behalf of a- 


person (hereafter in this section referred to as 
` ¢he claimant) claiming to be the real owner 
of such property un)ess,— 
(a) the income, if any, from euch property 
has been disclosed in any return of income 
furnished by the claimant under this Act; or - 


(b) such property has been disclosed in any - 


return of net wealth furnished by the claimant 
ander the Wealth-tax Ast, 1957; or 

1 (0) notice in the presoribed form and con” 
taining the prescribed particulara in respect 
of the property has been given by the claimant 
to the Income-tax Officer. 
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(2) The Income.tax Officer shall, on an ap. 
plication made by any person in the prescribed 
manner and on payment of the presaribed fees 
issus for the purposes of a suit referred to in 


sub.gection (1), relevant extracta from the 


return. furnished by such person under this 
Act or the Wealth tax Act, 1957, or a certified 


_copy of any notice given by auch person under 
.olaùse (c) of sub-section a 


), within fourteen 
days from the date of receipt of the application 
therefor, 


(3) This section shall not apply to any suit 


_of a value not exceeding two thousand rupees 


which ia tried by,— 


(a) a Court of Small Causes ‘constituted 
under the-Presidency Small Oausge Courts Act, 
1882, or the Provincial Small Cause Oourta 


‘Act, 1887; or 


(b). a Osurt invested with the jurisdiction of 
a Court of Small’ Causes: by or under any 
enactment for the time being in force in the 
exercise of such jurisdiciion.” 


6. Insertion of new section.287A. 


In the Income.tax Aot, after section 287, 
the following section. shall be inserted 
namely : an 


` Appearance by registered valuer in cer- 


tain matters. 


"287A, Any assessee who is entitled or 
required to attend before any income-tax 


authority or the Appellate Tribunal in connea- ° 
tion with any matter relating to the valuation - 
. Of any seset, otherwise than when required 


under section 131 to attend personally for 
examination on oath or affirmation, may 
attend by a registered valuer. 


Ezplaration—In this section 
of section 2 of the Wealth-tax Act, 1957.” 
OHAPTER IL 
: AMHNDMANTS TO THE WsatH.tax Aor, 1957 © 
7. Amendment of Section 2. 


In section 2 of the Wealth.tax Act, 1957 


i referred to as -the Wealth- tax 
Ack,)— 

' (a) after clause (0a), the following clause 
shall be inserted namely : — 

'(oaa) “registered valuer’” means a person 
registered aa a valuer under section 84AB7; | 

(b) for ola-we (r), the following clause shall 
be substituted, namely :— . 

‘(r) "Valuation Officer” “means & person 
appointed as «a Valuation Officer under 
section 12A, and includes a Regional Valus- 
tion Officer, a District Valuation Officer and 
an Assistant Valuation Officer’. 
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"registered . 
` valuer” has the same meaning as in clause (oas) 
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8. Amendment of section 7. 


In section 7 of the Wealth-tax Act, after 
sub.section (3), the following sub-section shall 
- be inserted, namely :— 

"(3) Notwithstanding anything contained in 
sub.section (1), where the valuation of any 
asat is referred by the Wealth-tax Officer to 
the Valuation Officer under section 16A, the 


value of such asset shall be estimated to be. 


the price which, in the opinion of the Valua- 


tion Officer, it would fetch if sold in the open i 


market on the valustion date”. 


9. Insertion of new section 12A, 


` After section 12 of the Wealth-tax Act, the 
following section shall be inserted, namely :— 


i Appointment of Valuation Officers. . 
_ "12A. (1) The Central Government may 
appoint as many. Valuation Officers as it thinks 
fit. 

(2) Bubject to the rules and orders of. the 
Oentral Government regulating the conditions 


of service of persons in public services and . 


posts, a wealth.tax authority ray appoint as 
many overseers, surveyors and assessors ag 
may be necessary to assist the Valuation Offi. 
eers in the performance of their functions.”. 


10. Insertion of new section 16A. 


After section 16 of the Wealth-tax Act, the 
following section shall be inserted, namely :— 


Reference to Valuation Officer. 

"IGA. (1) For the purpose of making an 
assessment (including an assessment in respect 
ef any assessment year commencing before 
- the date of coming into force of this section) 

under this Act, the Wealth-tax Officer may 
refer the valuation- of any asot to a Valua- 
' tion Officer— 

(a) in a case where the value of the asset as 
returned is in- accordance with the estimate 
made by a registered valuer, if the. Wealth. 
tax Officer is of opinion that the value so 
returned ia less than its fair market value; 

(b) in any other case, if the Wealth.tax 
Officer is of opinion— 

(i) that the fair market value of the asset 
exceeds the value of the asset as returned by 
more than such percentage of the value of the 
asset as returned or by more than anoh amount 
aa may be prescribed in this behalf; or 

(ii) that having regard to the nature of the 
asset and other relevant Giesuniaeaneey: it is 
necessary so to do, ` 

(2) For the purpose of seiinittons the value 

` ef any aset in pursuance of a reference under 
gub.section (1),. the Valuation Offcer may 
serve on the assessee a notice requiring him 


to produce or cause to be produced on a date ` 
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A, L Re: 


specified in the notice such accounts, recorda- 
or other documents sa the Yasluaticn: ofigear 
may require, 

(3) Where the Valuation Officer is’ ‘of 
opinion that the value of the asset has been 
correctly declared in the return made by the 
assesses under section 14 or -section 15. he 
shall pass an order in writing to that effeos- 
and -send a copy of his order to the Wealth. - 
tax Officer and to the assesses. 


(4) Where the Valuation Officer is of opinion 
that the value of the asset is higher than the 
value declared in the return made by the 
assesses under section 14 or section 15, or 
where the asset is not disclosed or the value 
of the asset is not declared in such return or 
where no such return hes been made, the 
Valuation Officer shall serve a notice on the 
assesses intimating the value which he pro. 
poses to -estimate and giving the assessee 
an opportunity to state, on a date to be speci. 
fied in the notice, his objections either im 
person or in writing before the Valuation 
Officer and to produce or canse to be produced 
on that date euch evidence as the assesses 
may rely in support of his objections. 

(5) On the date specified in the notice under 
sub-section (4), or as soon thereafter as may 
-be, after hearing such evidence as-the assessee 
may produce and after considering such’ 
evidence as the Valuation Officer may require 
on any specified pointa and after taking -into 
‘account all relevant material which he hag 
gathered, the Valuation Officer shall, by order 
in writing, estimate the value of the aasek 
and send a copy of his order to the Wealth. ` 
tax Officer and to the assessee. 

(6) On receipt of the order under sub- 
section (3) or sub section (5) from the Mae 
tion Officer, the Wealth.tax Officer shall, 
far as- the valuation of the asset in ainsction 
is concerned, proceed to complete the assess- 
ment in conformity with the estimate of the 
Valuation Officer”, 


11. Amendment of section 93. 

In section 23 of the Wealth.tax Acti— 

. (a) in sub-section (1),— . 

(i) atter clause (h), the following olause 
shall be inserted, namely :— 

"(ba) objecting to any order of the Valus- 
tion Officer under section 35 having the effect 
of enhancing the valuation of any asset or . 
refusing to allow the claim made by ‘the 
assesses under the said section; or”; - 

(ii) in clause (i), for the words ‘ “Wealth-tax 
Officer’, the words “Wealth.tax Officer or 
Valuation Officer” shall be substituted; 

(b) after sub.section (3), the following sub- 
gection shall be inserted, namely :— : 


1972 


objected to in an appeal under clause (a) of 
aub.seotion (1), the Appellate Assistant Com. 
missioner shall,— 

(a) in a case where such valuation has been 
made by a Valuation Officer under section 16A, 
give such Valuation Office: an opportunity of 
boing heard; 

(b) in any other case, on a request being 
made in this bebalf by she Wealth.tax Officer, 
give an’ opportunity of being heard to any 
Valuation Officer nominated for the purpose 
by the Wealth.tax Officer”;  ~ 

(c) in sub-section (4), in clause (b), for 
the words ‘'Wealth.tax Officer”, the words 
“Wealth.tax Officer or, as the oasa may be, 
the Valuation Officer” shall be substituted, 


12- Amendment of section 24. 


In section 24 of the Wealth-tax Act,— 
(a) in sub.section (5), for. the words ‘Pro. 


_ vided that”, the following shall be substituted, 


> 


mamely 

$ Provided that if the valuation of any’ asset 
4ig objeoted to, the Appellate Tribunal shall ;— 

(a) in a case where such valuation has been 
made by a Valuation Officer under section 16A, 
also give auch Valuation Officer an oppor- 
tunity of being heard: 

(b) in any other oase, on a request being 
made in this behalf by the Wealth-tax Officer, 
„give an opportunity of being heard also to any 
Valuation Officer nominated for the purpose 
-by the Wealth-tax. Officer: 

Provided further that”; 

(b) sub.sections (6), (7); (8), (8A) and (8B) 
hall be omitted. 


43. Amendment of section 26. 


In section 26 of the Wealth-tax Act, in sub- 
section (3), for the words, brackets and figures 
“gub.sections (3) and (5) to (10) inclusive”, 
vthe® words, brackets and figures ‘'sub.sec. 
tions (3), (5),(9) and (10)” shall be substituted. 


“14. Insertion of new Chapter VII-B. 


In the Wealth-tax Act, after Chapter VIIA, 
‘the following Obapter shall bə inserted, 


namely :— 
“OHAPTER VIIB 
REGISTERED VALUERS . 


„Appearance by registered valuers. 
34AA. Notwithstanding anything contained 
in this Act, any assessee who is entitled to or 
required to attend before any wealth.tax 
suthority or the Appellate Tribunal in con- 
«nection with any matter relating to the valus- 
tion of any asset, except where he is required 
„under this Act to attend in person,. may 
yattend by a registered valuer. 
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"(3A) If the valuation of any aset is 
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Registration of valuers. 


34AB. (1).The Board shall maintain a re. 
gister to becalled the Register of Valuers in 
which shall be entered the names and ad- 
dresses of persons registered under enb.seo. 
tion (2) as valuers. 


- (2) Any person who possesses the qualifica. 
tions prescribed in. this behalf may apply to 
the Board in the prescribed form for being 
registered as & valuer under this section; 


Provided that different qualifications may 
be presoribed for valuers of different clagses 
of assets. 


(3) Every application under sub-section (2) 
shall be verified in the prescribed manner, 
shall be accompanied by such fees as may be 
prescribed and shall contain a declaration to 
the effect that the applicant will— 

(i) make an impartial and true.valuation of 
any asset which he may be required to value; 

(ii) furnish a report of such valuation in 
the prescribed form: 

(iii) charge fees at a rate not exceeding the 
rate or rates presoribed in this behalf; 
` (iv) not undertake valuation of any asset in 


. whioh he has a direct or indirect interest. 


(4) The report of valuation of any asset by 
a registered valuer shall be in the presoribed 
form and be verified in the prescribed manner, 


Restrictions on practice as registered 

valuer. 

34A0. (1) No person, either alone or in 
partnership with any other person, shall prac. 
tise, described himself or hold himself out as a 
registered valuer for the purposes of this Act 
or permit himself to be so described or held 
out, unless he is registered as a valuer or, as 
the case may be, unless he and all his partners 
are go registered under this Ohapter. P 


(2) No company or other body corporate 
shall practise, describe:itself or hold itself out 
as registered valuers for the purposes of thig 
Act or permit itself to be so described or 
held out. 


Removal from register of names of valuers 
and restoration. 

34AD. (1) The Board may remove the 
name of any person from the register of 
valuers where it is satisfied, after giving that 
person æ reasonable opportunity of being 
heard and after such further inquiry, if any. 
as it thinks fit to make,— 

(i) that hig name hae bean entered in the 
register by error or on account of misrepre. 
sentation or suppression of a material fact; 

(ii) that he has been convicted of any 
offence and sentenced to a term of imprison. 


-ment or has been guilty of misconduct in his 
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professional capacity which, in the opinion of 
the Board, renders him unfit to be kept in the 
register. 

(2) The Board may, on application and on 
sufficient cause being shown, restore to the 
register the name of any person removed 
therefrom.”’. , 


15. Amendment of section 35. 

In gection 35 of the Wealth.tax Act,— 

(a) in sub-section (1), after clause (a), the 
following clause shall be inserted. namely: — 

- (aa) the Valuation Officer may amend any. 
- order passed by him under section 16A;”: 

(b) in sub-section (8), in clause (b), for the 
words “Appellate Assistant Oommissioner”’, 
_ the words ‘Valuation Officer or the Appellate 
. Assistant Commissioner” shall be substituted; 

(o) after sub.seation (6), the following sub- 
section shall be inserted, namely:— 

“(6A) Where any amendment made by the 
Valuation Officer under clause (aa)’ of sub- 
section (1) hay the effect of enhancing the 
valuation of any asset, he shall eend a copy 
of his order to the Wealth.tax Officer who 
shall thereafter proceed to amend the order of 
assessment in conformity with the order of 
the Valuation Officer and the provisions of 
sub-section (6) shall apply accordingly.”; 

(d) after sub.gection (7), the following sub- 
fection shall be inserted, namely: — 

"(7A) Notwithstanding anything contained 
‘in sub.seotion (7), where the valuation of any 
asset bas been enhanced by the Valuation 
Officer under thia section, the consequential 
amendment to the order of assessment may be 
made by the Wealth.tax Officer at any time 
before the expiry of one year from the date 
of the order of the Valuation Officer under 
this section.”. 

16. The Amendment of Section 36. 

. In section 36 of the Wealth.tax Act, after 
sub-section (2A), following sub. section shall 
be inserted, namely:— 


"(3B) If a person makes a statement in a . 


verification mentioned in Section 34AB which 
is false, and which he either knows or believes 
to be false, or does not believe to be true. he 


shall be punishable with imprisonment which 
may extend to six months or with fine.or with l 


_ both.”. 


17. Amendment of Section 37. 

In Section 37 of the Wealth.tax Aot, — 

(a) in sub-section (1), for the words ''The 
Wealt-iax Officer,”, the words “The Wealth. 
tax Officer, Valuation Officer”, shall be sub- 
stituted; 

(b) in sub-section (3), in the proviso, for the 

words " a Wealth-tax S tho words “a 


a 


LLR 


Wealth-tax Officer or a Valuation Oficer” 
shall be substituted. 


18. Insertion of new Settion 38A 


After Section 38 of the Wealth-tax Act, the 
following section shall be inserted, namely :— 


Powers of Valuation Officer, etc. 


"38a. (1) For the purposes of this Act, = 
Valuation Officer or any overseer, surveyor or 
assessor authorised by him in this behalf may, 
subject to any rules made in this behalf and 
at such reasonable times as may be pre- 
goribed,— 

(a) enter any land within the limits of the 
ares sasigned to the Valuation Officer, or 

(b) enter any land, building or other place 
belonging to or occupied by any person in 
connection with whose assessment a reference 
has been made under Section 16A to the 
Valuation Officer, or 

(o) inspect any asset in respect of which a 
reference under Section 16A has been made to 
the Valuation Officer, 
and require any person in charge of, or im 
occupation or possession of, such land, building 
or other place or asast to afford him the 
necessary facility to survey or inspect suck 
land, building or other place or asset or. 
estimate ita value or inspect any books of 
account, document or record which may be 
relevant for the valuation of such land, build. 
ing or other place or asset and gather other. 
particulars-relating to such land, monee or 
other place or asset ; 

Provided that no Valuation Officer, overseer, 
surveyor or assessor shall enter any building 
or place referred to in clause (b) or inspect 
any asset referred to in clause (0o) (unless with 
the consent of the person in charge of, or in 
occupation or poesession of, guch building, 
place or asset) without previously giving to 
such person at least two days’ notice in writing 
of his intention to do so. 

(2) If a person who, under sub-section (1),. 
is reqnired to afford any facility to the Valua- 
tion Officer or the overseer, surveyor or 
assessor, either refuses or evades to afford such 
facility, the Valuation Officer shall have all 
the powers under sub-sections (1) and (2) of 
Section 37 for ee compliance of the 
requirements mat e.” 


19. Amendment of Section 46. 


In Section 46 of the Wealth.tax Act, in sub. 
section (2). for clau-e (e) the following clauses 


. shall be substituted, namely :— 


“(g) the areas within which Valuation Officers 
may exercise jurisdiction; 

(ea) the manner in which and the condi. 
tions subject to which Valuation Officers, 


i 
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overseers, surveyors and assessora May exercise 
their powers under sub-section (1) of Sec- 
tion 38A;”. 


{Y 


` CHAPTER IV 
AMENDMENTS TO THE GIFT-TAX AoT, 1958 


20. Amendment of Section 2. 
~ In Section 2 of the Gift.tax Act, 1958 
(hereinafter referred to as the Gift-tax Act), 
clause (xxv) shall be omitted. | 


21. Amendment of Section 15. 


In Section 15 of the Gifttax Act, after sub- 
ection (5), the following sub-section shall be 
inserted, namely:—~ © 


(6) Notwithstanding anything contained in 


Section 6, for the purpose of making an assess.. 


ment under this Aot, the Gift.tax Officer may 
refer to a Valuation Officer, the valuation of 
any property transferred by way of gift— __ 

(a) in a case where the value of the pro- 
perty as returned is in accordance with the 
estimate made by a registered valuor, if the 
Gift-tax Officer is of opinion that the value so 
returned is legs than its fair market value; 

(b) in any other case, if the Gift-tax Officer 
is of opinion— 

(i) that the fair market value of the pro- 
perty exceeds the value of the property as 
returned by more than such percentage of the 
value of the property as returned or by more 
than such amount as may be prescribed in 
this behalf; or 

(ii) that having regard to the nature of the 
property and other relevant circumstances, it 
ig necessary B0 to do; 
and where any such reference is made, the 
provisions of eub.seotions (2), (3), (4), (5) and 
(6) of Section 16A, clauses (ha) and (i) of sub- 
- -gection (1) and sub.seations (3A) and (4) of 
section 23 sub section (5) of section 24, sec. 
tion 34AA, section 35 and section 37 of the 
Wealth-tax Act, 1987, shall, with the neces. 
sary modifications, apply in relation to such 
reference a3 they apply in relation to a refer. 
ence made by the Wealth-tax Officer under 
gub.section (1) of section 16-A of that Act. 


Explanation. — In this sub-section, "Valus- 
tion Officer” has the same meaning as in 
clause (r) of section 2 of the Wealth-tax Act, 
1957.’. - 


22, Amendment of section 23. 


In section 23 of the Gift-tax Act, sub sec- 
tions (6), (7) and (8) shall be omitted. 


23. Amendment of section 25. 

Tn section 25 of the Gift-tax Act, in sub- 
geotion (3), for the words, brackets and figures 
“ub sections (3) and (5). to (10) inclusive”, 
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the words, brackets and figures “sub.sec. 
tions (3), (5), (9) and (10)” shall be substitued.,. 


24. Insertion of new section 43-A. 
In the Gift-tax Act, after section 43 the. 


` following section shall be inserted, namely: ~ 


Appearance by registered valuer in certain. 
matters. : 

'43A. Any assessee who is entitled or re- 
quired to attend before any Gift.tax Authority 
or the Appellate Triounal in conoection with. 
any matter relating to the valuation of any 
aseet, except where he is required under thig- 
Act to attend in person, may attend by æ. 
registered valuer. ; 


Ezplanation. — In this section, "registered. 
valuer” has the came meaning as in clause 
(oaa) of section 2 of the Wealth. tax Aot, 1957.” 


`. CHAPTER V 
MISOELLANBOUS 


25. Saving and special provision. 


(1) Notwithetanding the omission of sub: 
rection.(1A) of section 254 of the Income.tax 
Act, 1961, by section 3 of this Act, every 
requisition by an appellant for the making of 
a reference under that sub.section and every 
reference made under that aub.section before. 
such: omission shall be dealt with as if the- 
gaid sub-section had not been omitted, and,. 
save as aforesaid, no euch reference shall be. 
mado after such omission. 


(2) Notwithstanding the omiesion of sub: 
sections (6), (7), (8), (8A) and (8B) of section 24 


` of the Wealth.tax Act, 1957, by clause (b) of: 


section 12 of this Act, every requisition by am 
appellant for the making of a reference under 
the said sub-section (6) and every reference. 
made under that sub-eection before such omis.. 


“sion shall be dealt with aa if the said sub.. 


sections had not been omitted, and, save as 
aforesaid, no such reference shall be made. 
after such omission, 

(3) Notwithstanding the omission of gub- 
sections (6), (7) and (8) of section 23 of the. 
Gift.tax Act, 1958, by section 22 of this Aot,. 
every requisition by an appellant for the 
making of a reference under the said sub. 
section (6) and every reference made under 
that sub-section before’ such omission shall be 


. dealt with as if the èid sub.sections had not 


been omitted, and, save as aforesaid, no such 
reference shall be made after such omission. 
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THE INSECTICIDES (AMEND- 
MENT) ACT, 1972 
(Act No. 46 of 1972)* 
[3rd September, 1972] 
` An Act to amend the Insecticides Act, 
* 1968. i 
Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as 
follows :— 


1. Short title and commencement. 


(1) This Act may be called the Insecticides 


{Amendment) Act, 1972. 


. (2) It shall be deemed to have come- into 
force on the 1st day of August, 1971. 


2, Amendment of section 9. 


In sub-section (1) of section 9 of the Insecti- 
 gides Act, 1968 (hereinafter referred to as the 
principal Act),— 
(a) in the proviso for the worda "six 
months”, the words "seventeen months” shall 
be substituted; 


(b) after the proviso, the following further 
proviso shall be ineerted, namely :— ` 


“Provided farther that where any person 
` referred ‘to in the preceding proviso fails to 
‘make an application under that proviso within 
-the period specified therein, he may make such 
‘application at any time thereafter on payment 
of a penalty of one hundred rupees for every 
month or part thereof after the expiry of 
‘such period for the registration of each such 
insecticide’. 4 
.3. Amendment of section 13. 

In the proviso to sub-section (1) of section 13 
of the principal Act, for the words "three 
months”, the words “seventeen months” shall 
bo substituted. ; 


A. Amendment of section 17." 


In the proviso to sub-section (1) of section 17 
of the principal Act, for the words “under the 
proviso”, the words “under any of the pro- 
visos” shall be substituted. 


5, Amendment of section 18: 


> In section 18 of the principal Act, in the 

‘Explanation, for the words ‘‘under the pro. 

viso”, the words “under any of the provisos” 

‘shall be substituted. : 

*Reoeived the assent of the President on 8-9-1972, 
Act published in Gas. of India; 4-9-1972, Pt. II- 
8.1, Ext. p. 747. am gs 


—— pot 


ALR 
. THE RICE-MILLING INDUSTRY 
(REGULATION) AMEND- 
MENT. ACT, 1972 
_ (Act No. 47 of 1972)* 
[3rd September, 1972] 
An Act further to amend the Rice-Milling 
Industry (Regulation) Act, 1958. 
Be it enacted by Parliament in the Twenty- 
third , Year of the Republic of India as 
follows :— - l 


1. Short title and commencement. 

(1) This Act may be called the Rice-Milling 
Industry (Regulation) Amendment-Act, 1972. 

(2) It shall come into~force on such date 
as the Osntral Government may, by notifica- 
tion in the Official Gazette, appoint. 

2. Amendment of section 1. . . 

In section 1 of the Rice-Milling Industry 
(Regulation) Act, 1958 (hereinafter referred 
to as the principal Act),— 

(i) in sub-section (2), the words “except the 
State of Jammu and Kashmir” shall be 
omitted; i i 

(ii) to sub-section (3), the following proviso 
shall be added, namely :— 

“Provided that it shall come into force in 
the State of. Jammu and Rashmir on the date 
of commencement of the Rice-Milling Industry 
(Begulation) Amendment Act, 1972”, 


3. Insertion of new section 2A. 
In the principal Act, after section 2, the 
following section shall be inserted, namely :— ; 


Rules of construction in relation to appli- 
cation of Act to Jammu and Kashmir, 
“2A. (1) Any reference in this Act to a law 
which is not in force in the State of Jammu 


- and Kashmir shall, in relation to that State, 


be construed as a reference to the correspond. 
ing law. if any, in force in that State. 

(2) Any reference in any provision of this 
Act (except section 3A) to the commencement 
of this Act or the commencement of the Rice. 
Milling Industry (Regulation) Amendment 
Act, 1968, shall, in relation to the State of ~ 
Jammu and Kashmir, be construed as`a refer. 
ence to the commencement of the Rice. Milling 
Industry (Regulation) Amendment Act, 1972. 

(3) Section 3A shall have effect in relation 
to the State of Jammu and Kashmir subject 
to the omission of the portion beginning with 
the words ‘‘subject to the modification” and 
ending with the words, brackets and figures . 
“the. Rice.Milling Industry (Regulation) 
Amendment Act, 1968".’, ree 


*Reoelved the assent of the President on 8-9-1972. 
Act published in Gas. of India; 4-9-1972, Pt. Il. 
8.1, Ext. p. 743. D 

For statement of Objects and Ressons, see Gas. of 

`, India; 1-6-1973; Pt, II-B., 2, Ext. p. 621, 
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THE DELHI UNIVERSITY (AMEND- 
MENT) ACT, 1972 
(Act No. 48 of 1972)* 

{3rd September, 1972] 
An Act further to amend the Delhi 
University Act, 1922. 
` Be it enacted by Parliament in the Twenty. 
bits Year of the Republic of India as fol. 
o 
[Text of the Act not printed] 


THE. PUNJAB NEW CAPITAL 
{PERIPHERY) CONTROL (CHANDI- 
GARH AMENDMENT), ACT, 1972 
(Act No. 49 of 1972)t 

[3rd September 1972] 
An Act further to amend the Punjab New 
Capital .(Periphery) Control Act, 1952 
as in force in the Union territory of 
Chandigarh. 
{Text of the Act not printed.] 


‘THE INDIAN IRON AND STEEL 
COMPANY (TAKING OVER OF 
MANAGEMENT) ACT, 1972 
(Act No. 50 of 1972)t f 
[3rd September, 1972] 
An Act to provide for the ‘taking over of 
the management of the undertaking 
of the Indian Iron and Steel Company 
Limited for a limited period in the 
public interest and in order to secure 
the proper management of the under- 
taking. | 


Bo it enacted ‘by Parliament in the. Twenty. 
third Year of the Republic of India as fol. 


ows :— 
OHAPTER I 


PRELIMINARY 
1. Short title and commencement. 
(1) This Act may be called the Indian Iron 


and Steel Company (Taking over of Manage-- 


ment) Act, 1972. 


(2) It shall be deemed to have come into 
- force on the 14th day of July. 1972. 


{*] Received the assent of the President :on 8-9-1072. 
Act published in Gaz. of India., 4-9-1972, Pt. 
1-8, 1 Ext. p. 781. 


For Statement’ of Dee and Reasona, ses Gaz. 
of India., 8-8-1972, Pt. II-S. 3 Ext. p. 858.. 


“[ +] Received the assant of the President on 4-9-1972, 
Act published in Gaz, of Indis; 4-9-1972, Pt, II- 
8. 1, Ext. p. 735. 


{t] Becaived the assent of the President on 3-9- -1972, 
Act published in Gas: of Indis, 4-9-1972, Pt, H- 
S, 1, Ext., p. 789. 


2. Definitions. 
In this Act, unless the Pen otherwise 


— 


requires, 
(a) “appointed day” means the 14th day of 


‘July, 1972; 


(b) “company” or "Indian ‘Tron and Steel 
Oompany” means the Indian Iron and Steel 
Company Limited, being a company as defined 
in the Companies Act, 1956, having its regia. 
tered office at Martin Burn House, 12, Mission 
Row, Calcutta; 7 

(0) “Custodian” means the person appointed 
under section 4 to take over the management 
of the undertaking of the company; 

(d) ‘‘preacribed” means prescribed by rules 
made under this Aot; 

(e) “undertaking”, in relation to the com- 
pany, means the property and assets of the 
company referred to in sub-section (2) of 
section 3; 

(f) words and expressions used but not 
defined in this Act and defined in the Com. 
panies Act, 1956, shall have the meanings reg. 
pectively assigned to.them in that Act. 


OHAPTER II 


MANAGEMENT OF THE UNDERTAKING OF 
THE ĪNDIAN ĪRON AND STHEL Company 


- 3. Management of undertaking of the 


company to vest in Coniral Goyen: 
. ment. 
(1) On and from the appointed day and for 
a period of two yeara thereafter, the manage. 
ment of the undertaking of the company shall 
vest in the Central Government. 


(2) The undertaking of the company shall 


_be deemed to include all assets, rights, lease. 


holda (including mining leases, if any), powers, 
authorities and privileges and all property, 
movable and immovable, including lands, 
buildings, works, mines, workshops, projects, 
washeries, smelters, ropeways, stores, instru. 


_ ments, machinery, aircraft, locomotives, auto. 
“mobiles. and other vehicles, cash balances, 


reserve fund, investments and book debts and 


all other rights and interest arising out of 


such property as were immediately before the 


appointed day in the ownership, possession, | 
- power or control of the oompany in relation 


to the undertaking, whether within or without 
India, and all books. of account, registers, 
maps, plahs, sections, drawinge, records of 
survey and all other documents of whatever 


' nature relating thereto. 


- (3) Any contract, whether express or implied, 
or other arrangement, in so far as is relates to 
the management of the business and affairs of 
the company in relation to its undertaking 


‘and in force immediately before the appointed 
. day, shall be deemed to have trolnawd on 


the appointed day. 


I agi a z 
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(4) All parsons in charge of the manage- 
ment, including persons holding offices as 
directors, managers or any other managerial 
personnel of the company immediately before 
the appointed day, shall be deemed to have 
vacated their offices as such on the appointed 
day. 


4, Custodian of the company. 

(1) The Central Government shall, as from 
the appointed day, appoint a person as the 
Oustodian of the undertaking of the company 
for the purpose of taking over the manage. 
ment thereof and the Custodian shall carry on 
the management of the undertaking of the 
company for and on behalf of: the Central 
Government. 

(2) The Central Government may issue such 
directions (including directions as to initiating, 
defending or continuing any legal proceedings 
before any court, tribunal or other authority) 
to the Custodian as to his powers and duties 
aa the Central Government deems desirable 
and ihe Qustodian may apply to the Central 
Government at any time for instructions as 


to the manner in which the Oustodidn shall 


conduct the management of the undertaking 
of the company or in relation to any matter 
arising in the course of such management. 


(3) Subject to the other provisions of thia 
Act and to the control of the Central Govern. 
ment, the Oustodian shall be entitled notwith. 
standing anything contained in the Companies 
Aot, 1956, to exercise all the powers of the 
Board of Directors of the company (including 
the powers to dispose of any properties or 
assets of the company) whether such powers are 
derived from the Companies Act, 1956, or 
from the memorandum and articles of associa. 
tion of the company or from any other source. 

(4) Every person having possession, oustody 
or control of any property forming part of the 


undertaking of the company shall deliver. 


forthwith such property to the Custodian or to 
any officer or other employee of the Central 
Government or the company ag may be autho. 
rised .by the Oentral Government in this 
behalf. - 

(5) Any person who, on the appointed day, 
has in hie possession or under his control any 
books, papers or other documents relating to 
the undertaking of the company, including 
the minutes books containing the resolutions 
of the persons in charge of the management 
before the appointed day, the ourrent cheque 
books relating to the undertaking of the com. 
pany, sny letters, memoranda, notes or other 
communications between him and the company 
shall, notwithstanding anything contained in 
any law for the time being in force, be liable 
$o scecount for the books, papers and other 


ooo o o rS AAA 


documents (including such minutes books 
cheque books, letters, memoranda, notes or 
other communications) to the Oustodian and 
shall deliver them up to the Custodian or to 
any such person (being an offcer or other- 
employee of the Oentral Government or the 
company) as may be-authorised by the Central 
Government in this behalf. -` 

(6) Every person in charge of the manage. 
ment of the undertaking of the company im. 
mediately before the appointed day shall within 
ten days from that day or within such further 
period as the Central Government may allow in 
this behalf, furnish to the Oustodian a complete 
inventory of all the properties and assets (in. 
cluding particulars of books debts and invest. . 
ments and belongings) forming part of the 
undertaking of the company immediately be- 
fore the appointed day and of‘all the liabilities 
and obligations of the company in relation to 
its undertaking subsisting immediately before 
that day and also of all agreementa om. 
tered into by the company in relation to ita 
undertaking and in foroo immediately betere 
that day. : 

(7) The Oustodian shall receive from the 
funds of the undertaking of the company suck 
remuneration as the Oentral Government. 
may fix. ` 


5. Advisory Board. 

(1) The Contral Government may, by notifi 
cation in the Official Gazette,- constitute a 
Board for considering such matters relating 
to the management of the undertaking of the 
company ss may be placed before it by the 
Oustodian and for discharging such other 
functions as may be pregoribed. 


(2) The Board shall consist of the Custodian, 
who shall be its Chairman, ex officio, and such 
number of members, not exceeding ten, as may 
be appointed to it by the Central Government. 


(3) A member of the Board sball hold offica 
till the expiry of one year from the date on 
which he enters upon his office or till the 
relinquishment of the management of the com. 
pany by the Central Government under section 
7, whichever ia earlier. 

(4) The remuneration payable to the mem- 
bers of the Board and the other conditions of - 
services of the members -of the Board shall be 
such as may be prescribed. 


- (5) All expenses incurred in connection 
with the Board (including remuneration pay- 
able to the members thereof) shall be met 
from out of the funds of the undertaking of 
the company. ` 

(6) Save as otherwise prescribed, the Board 


shall have the power to regulate its own 
procedure. 


Yr 
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6. No right to compensation for termina- 
tion of contract or office. 
Notwithstanding anything contained in any 
law for the time being in force no person in 
respect of whom any contract of management 
or other arrangement is terminated by reason 
of the provisions contained in sub.section (3) 
of section 3 or who ceases to hold any office, 
by reason of the provisions contained in sub. 
section (4) of that section, shall be entitled to 
claim any compensation for the premature 
termination of the contract of management or 
other arrangement or for the loss of office. 


_-7, Relinquishment of management of the- 


undertaking of the company. 

(1) Notwithstanding anything contained in 
gub.section (1) of 8. 3, if, at any time before 
the expiry of the period of two years referred 
to in that sub section it appears to the Oentral 
Government that the purposes of the vesting 
of the management of the undertaking of the 
company in that Government have been 
fulfilled or for any other reason it is nob 
necessary that the management of the under. 
taking of the company should remain vested 


in that Government, it may by order published. 


in the Official Gazette relinquish the manage- 


ment of the undertaking of the company with ` 


effect from euch date as may be specified in 
the order. ` i 

(2) On and from the date specified in the 
order published ‘under sub-section (1) the 
undertaking of the company shall be managed 
in accordance with the provisions of the Com. 
panies Act, 1956, so however, that steps, if 
any, in relation to the management of the 
undertaking may be taken after the publication 
of the order under sub.sestion (1). 


8. Application of Act 1 of 1956. 

(1) Notwithstanding anything contained in 
the Companies Act, 1956, or in the memo. 
yandum or articles of sssociation‘of the com. 
pany, but subject to the provisions of sub- 
gestion (2) of section 7, so long ag the manage- 
ment of the undertaking of the company 
remains vested in the Central Government,— 

(a) it shall not be lawful for the shareholders 
of the company or any other person to nomi. 
nate or appoint any person to be a director 
of the company i 

` (b) no resolution passed at any meeting 


of the shareholders of the Company on or after | 


the appointed day shall be given effect to 
unless approved by the Central Government : 
(o) no proceeding for the winding up of the 


company or for the appointment of a liquidator 


or receiver in respect thereof shall lie in any 
Court except with the consent of the Central 
nt. ie oe E 


(2) Subject to the provisions contained in 
sub-section (1), and to the other provisions con- 
tained.in this Act and subject to such other 
exceptions, restrictions and limitations, if any, 


a8 the Central Government may, by notification 


in the Official Gazette, specify in this behalf, 
the Companies Act, 1956, shall continue to 
apply to the company in the same manner ag 
it applied thereto before the appoinied day. 


OHAPTER III 
MISORLLAREOUS 


9. Penalties. 


(1) Any person, who— . 

(a) having in his possession or custody or 
under his control any property forming part 
of the undertaking of the company, wrong. 
fully withholds such property from the:Custo- 
dian or any person authorised under this Act, 
or 

(b) wrongfully obtains possession of any 
such property, or 

(o) wilfully retains any property forming 
part of the undertaking of the company or 
removes or destroys it, or ` 

(d) wilfully withholds or fails to deliver 
any books, papera or other documents which 
msy be in his possession or custody or under 
his control to the Oustodian or any pergon 
authorised under this Act, or 

(e) fails, without any. reasoneble cause, to 
furnish information or particulars as provided 
in sub-section (8) of section 4, 
shall be punishable with imprisonment for a 
term which may extend to two years, or with 
fine which may extend to ten thousand rupees, 
or with both, 


(2) No conré shall take cognizance of an 
offence punishable under -this section except 
with the previous sanction of the Central 
Government or of an officer authorised by the 
Central Government in this behalf. 


10. Offences by companies. 

* (1) Where an offence under this Act hea 
been committed’ by a company, every person 
who st the time the offence was committed 
wes in barge of, and was responsible to, the 
company for the conduct of the business of the 
company as well as the company, shall be 
deemed to be guilty of the offence and shall be 
liable to be proceeded against and punished 
accordingly : 

Provided that nothing contained in this sub. 
section shall render any such person liable to 


. any punishment, if he proves that the offence 


was commitied without his knowledge or that 
he had exercised all due diligence to prevent 
the commission of such offence, 

(2) Notwithstanding anything contained in 
sub.gection (1), where any offence under this 
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Aot haa been committed by a company and it 
ia proved that the offence has been committed 
with the consent or connivanoe of, or is attribut- 
-able to, any neglect on the part of any director, 
‘manager, secretary or other officer of the com- 
pany, such director, manager, secretary or 
' other officer shall be deemed to be guilty of 
that offence and shall be liable to ba proceeded 
» against and punished accordingly. 

Eeplanation. — For the purposes of this 
Seation,— 

(a) “company” means any body corporate 


and includes a firm or other association of . 


individuals; and 
(b) ‘director’, in relation to a firm, means 
& partner in the firm. 


11. Exclusion of ‘period of operation of 
f Act. - 

In computing the period of limitation pre- 
_ seribed by law for the time being in force for 
any suit or application against any person by 
the company in respect of any matter arising 
out of any trangaction in relation to the 
undertaking of the company, the time during 
which this Act is in force ghall be excluded. 


12. Act to have overriding effect. - 

` The provisions of this Act or any notifica. 
tion, order or rule made thereunder shall have 
effect notwithstanding anything inconsistent 


therewith contained in any law other than - 


this Act or in any instrument having effect 
by virtue of any law other than this Act or in 
any deoree or order of any court. 


-13. Protection of action taken in good 
faith. 

(1) No suit, prosecution or other legal pro- 
ceeding shall lie against the Oustodian or any 
officer or other employee of the Oentral 
Government or the company for anything 

~ which is in good faith done or intended to be 
- done under this Act. A 

(2) No suit or other legal proceeding ehall 

lie against the Centrál Government or the 
Oustodian or any of the officers or other 
. employees of the Central Government or the 
company for any damage caused or likely to 
be caused -by anything which is in. good faith 
done or intended to be done under this Act. 


14. Contracts in bad faith may be can- 
celled or varied. > 

(1) If the Central Government is ataid; 

after such enquiry as it may think fit, that 

any contract or agreement entered into at any 


time within three years immediately preceding ` 


- the appointed day, between the company or 
the managing agents of the company and any 
other person; in so far ag such contract or 
agreement relates to the undertaking of the 


pt TT 


company, has been entered into in bad faith: - 
or is detrimental to the interests of the under- 
taking of the company, it may make an order 
cancelling or varying (either unconditionally 
or subject to such conditions as it may think 
fit to impose) such contrast or agreement and 
thereafter the contrach or Speroni shall 
have effect accordingly: — 


Provided that no contract or agreament 
shall be cancelled or varied except after giving 


. to the parties to the contract or agreement 


teasonable opportunity of being heard. sf 
(2) Any person aggrieved by an order under — 
gub.section (1) may make an application to 


“the High Court at Oaloutta for the variation ` 


or reversal of such order and thereupon such 
court may confirm, modify or reverse. such 


order. 


15. Power to terminate contract of em- 


ployment. 

Tt the'Oustodian is of the opinion that any 
contract of employment entered into by the 
company or the managing agents of the com. ` 
pany in relation. to the undertaking-of the 
company, at any time before the appointed . 
day, ia unduly onerous, he may, by giving to 
the employee one month’s notice in writing or 
the salary or. wages for one month in lieu 
thereof, terminate such contract of employ. 
ment. 


16. Power to make rules. 

(1) ‘The Central Government may, by notifi- 
cation in the. Official Gazette, make rules to 
carry oul the purposes of this Ack. - ` 

(2) In particular, ahd without prejudice to 


. the generality of the foregoing power, such 


rules may provide for — 

(e) the remuneration payable to, and other 
conditions of service of, the members of tha 
Board ‘referred to in section 5; 

(b) the procedure to be followed by the eaid 
Board. 

(3) Every rule made by the Central Govern. 
ment under this Act shall be laid, as soon aa 
may be after it is made, before each Houee of ` 
Parliament, while it is in session, for a total 
period of thirty days which may be comprised | 
in one session or in two or more successive 
sessions, and if, before the expiry of the session 
immediately following the session or the 
guccéssive sessions aforesaid, both Houses agree 


in making any modification in the rule or both 


Houses agree that the rule should not be made, 
the rule ghall thereafter have effect only in such 
modified form or be of no effect, as the case 
may be; so, however, that any such modifica. 


` tion or annulment shall be without prejadice 


to the validity of anything previously done 
under that rule. ‘ 


1972 


17. Repeal and savings. 


(1) The Indian Iron and Steel Company 
(Taking over of Management) Ordinance, 1972 
is hereby repealed. i , 

(2) Notwithstanding such repeal, anything 
done or any action taken under the said 
Ordinance shall be deemed to bave been done 


or taken under the corresponding provision of 
this Act. l : 





THE APPROPRIATION (No. 4) 
ACT, 1972 


(Act No. 51 of 1972)* , 
[5th September, 1972] 
An Actto authorise payment and ap- 


propriation of certain further sums ' 


from and out of the Consolidated Fund 
of India for the services of the financial 
year 1972-73. 


[Text of the Act not printed.] 
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THE RULERS OF INDIAN STATES 
(ABOLITION OF PRIVILEGES) 
ACT, 1972. . j 


[ACT No. 54 OF 1972]t 
[9th September, 1972] 


An Act further to amend certain enact- 
ments consequent on derecognition of 
Rulers of Indian States and abolition of 
privy purses so as to abolish the privi- 
leges of Rulers and to make certain 
transitional . provisions to enable the 
said Rulers to adjust progressively to 
the changed circumstances. 


Be it enacted by Parliament in the Twenty. 
third Year of the Republic of India as 
followa:— 


1. Short title and commencement. 


(1) This Act may be called THE RULERS 
OF INDIAN STATES (ABOLITION OF PRI. 
VILEGES AOT, 1972. 


(2) Save as otherwise provided in this Act, 
it shall come into force at once. 


2. Amendment of Act 5 of 1898. 


In aection 197A of the Code of Criminal 
Procedure, 1888,— 
(a) in sub.section (1), for clause (b) the 


[*] Beosived the assent of the President on 5-8-1973. 
Act pablished in Gas, of India., 6-9-1072, Pt, IJe 
S. 1 Ext. p. 751. 
For Btatement of Objects and Reasons, eeo Gaz. of 
India, 29-8-1972, Pt, II-S. 2, Ext. p- 872. 
[t] Received the assent of the:President on 8-9-1972 
Acs published in Gas. of India; 11-2-1972, 
Pt, II-S. 1, Ext. P. 799. nae : 
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following clauses shall be substituted, 
namely :— ae 28 : 

‘(b) “commencement of the Constitution” 
means the 26th day of January 1950; and 

(e) “Buler”, in relation to a former Indian 
State, has the same meaning ag in Article 363 
of the Constitution,’ ; i 

(b) in subsection (3), atter the words 
“Ruler of a former Indian State’, the words 
“before the commencement of the Constitu- 
tion ” shall be inserted ; 

(o) in sub-section (3), after the words “Ruler 


- of a former Indian State”, the words ‘'for such 
offence” shall be inserted. 


3. Amendment of Act 5 of 1908. 

In section 87B of the Ocde of Civil Pro- 
cedure, 1908,— 

(a) for sub.section (1), the following sub. 
section shall be substituted, namely :— 

"(1) In the. case of any snit by or againat 
the Ruler of any former Indian State which 
is based wholly or in part upon a cause of 
action which arose before the commencement 
of the Constitution or any proceeding arising 
out of such suit; the provisions of section 85 
and sub.gections (1) and (3) of section 86 shall 
apply in relation to such Ruler as they apply 
in relation to the Ruler of a foreign State.”; 

(b) in sub-section (2), — 

(i) the word “and” at the end of clause (a) 
shall be omitted ;. 

(ii) for clause (b) the following clauses shall 
be substituted namely :— 


‘(b) “commencement of the Constitution” 


“means the 26th day of January, 1950; and 


(c) “Buler”, in relation to a former Indian 
State, has the same meaning as in Article’ 363 
of the Constitution.’. 


4. Amendment of Act 43 of 1951. 


- Bection 168 of the Representation of the 
People Act; 1951, shall be omitted. 


5. Amendment of Act 27 of 1957. 
In the Wealth:tax Act, 1957 in section 5, 


-in sub.gection (1),— 


(a) in clause (iii), for the words "any one 
building in the occupation of a Ruler declared 
by the Oentral Government as his official 


‘residence’, the words, brackets and figures 


“any one building in the occupation of a Ruler 
being a building which immediately before the 
commencement of the Constitution (Tweaty- 
sixth Amendment) Act, 1971 was his official 
residence by virtue of a declaration by the 
Central Government” shall be substituted 
with effect from the 28th day of December, 
1971; 

{b) to clause (xiv), the following provisos 
shall be. added, namely :— 


-ħħ ë a U 
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"Provided that in the case of jewellery 
recognised by the Osentral Government las 
aforesaid, such recognition shalt ba subject to 
the following conditions, namely :— 

(i) that the jewellery shall be POE 
kept in India and shall not be removed outside 
India except for 4 purpose and ‘period appro- 
ved by the Board; 

(ii) that reasonable stepa shall be taken for 
keeping the jewellery substantially in its 
original shape; 

(iii): that reasonable facilities shall be al. 


- lowed to any officer of Government authorised. 


by the Board in this behalf to examine the 
jewellery as and when necessary; and 

(iv) thet if any of the conditions herein. 
before specified is not being duly fulfilled; 
the Board may, for ressons , to be recorded in 
writing, withdraw the recognition retrospec. 
tively with effect from the date of commence. 
ment of clause (b) of seotion 5 of the Rulers 
of Indian States (Abolition of Privileges) Act, 
. 1872 and in such a coase, wealth-tax shall 
become payable by the Ruler for all the as. 
fessment years after such commencemen? for 
which the jewellery was exempted on account 
of the recognition. 

Explanation. — For the purposes of clanse 
(iv) of the foregoing proviso, the fair market 


value of any jewellery on the date of the | 


withdrawal of the recognition in respect 
thereof shall be deemed to be the fair market 
value of such jewellery on each successive 
valuation date relevant for the saseesament 
years referred to in the said proviso: 


Provided further that the aggregate amount ` 


of wealth.tax payable in respect of any jewel- 
lery under clause (iv) of the foregoing pro: 


vigo for all the assessment years referred to. 


` therein shall not in any case exceed fifty per 
cent, of its fair market value onthe valus- 
tion date relevant for the asseaament year in 
which recognition was withdrawn;”’. - 


6. Amendment of Act 18 of 1958. 

In section bof the Gift-tax Act, 1958, in 
sub-section (1), clause (xvi) shall be omitted 
with effect from the 1st day of April, 1973. 


7. Amendment of Act 43 of 1961. 

In the Income.tax Act, 1961,— . 

(a) in section 10,— 

(i) after clause (18), the following olause 
shall be inserted, namely : — 

“(18A) any ex gratia payments made by 
the Central Government consequent on the 
abolition of privy purse;”; 

(ii) clause (19) shall be omitted with affect 
from the 2nd day of April, 1973; 

(iii) before clause (20), the following clause 
shall be inserted and shall be deemed to have 


` 
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been inserted with effect from the 28th day 
ol December, 1971, namely :— 

“(19A) the annual value of any one palace 
in the oooupation of a Ruler, being a palace: 
the annual value whereof was exempt. from 
income-tax before the commencement of the 
Constitution (Twenty-sixth Amendment) Act, 
1971, by virtue of the provisions of the 
Merged States (Taxation Concessions) Order, 
1949 or the Part B States (Taxation Oonces- 
sions) Order, 1950 or, as the case may be, tha 
Jammu and Kashmir (Taxation Ooncessions) 
Order, 1958: f 

Provided that for the assessment year com- 
mending on the Ist day of April, 1972, the 
annual value of every such palace in the oc. 
cupation of suoh Ruler during the relevant 
previous year shall be exempt from income. 
tax;"; 

(b) in section 297, in aub-section (2),— 

(i) in clause (1), the words "until resoinded 
by the Central Government” shalt be omitted; 

(ii) to clause (1) asso amended, the fol. 
lowing proviso shall be added, namely :— 

“Provided that the Oentral Government 


-may rescind any such notification or amend 


if so aa to rescind any exemption, reduction 
in rate ox other modification made there. 
under;”’. 





THE SEEDS (AMENDMENT) 
ACT, 1972 i 


(Act. No. 55 of 1972)* 
[9th September, 1972] . 
An Act to amend the Seeds Act, 1966. 


Ba it enacted by Parliament in the Twenty. 
third Year of the Republic of India as fol. 
lows :— 


1. Short title and commencement. 


(1) This Act may be called the Seeds (Am. 
endment) Act, 1972, 
. (2) It shall come into foros on such date: -a8 
the Central Government may, by notification 
in the Official Gazette, appoint. i 


2. Amendment of section 2, 


In section 2 of the Seeds Act, 1966 (herein. 
after referred to aa the principal Aat), in 
clause (11), after sub-clause (iii), the tollewing 
sub-clause shall be inserted, namely :— _ 

"(iv) jute seeds,”. f 


3. Insertion of new sections 8A to 8E. 
After section 8 of the principal Act the 


-foliowing sections shall be inserted, namely:— 


[*] Received the assent of the President on 11-9.1972. 
Act published in Gas. of India, 11-8-1072, 
Pt. I8. 1, Ext. p. 808. 
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"8A. The Central Seed Certification Board. 
—(i) The Central Government shall, by 
notification in the Official Gazette, esta. 
blish. a Oentral Seed Certification Board 
(haroinatter referred toas the Board) to ad- 
vise the Central Government and the State 
Governments on-all matters relating to certi- 
fication, and to co-ordinate the funo- 
rane of the agencies established under sec. 
on 


(2) The Board shall donaa of the follow. 
ing members, nemely :— 

' (i) a Ohairman, to be nominated by the 
Central Government; 


(ii) four members, to be nominated by the 
Central Government from out of the persona 


employed by the State Governments as Direc- ` 


tors of Agriculture; 

(iii) three members, to be nominated by 
tha Central Government from out of the per. 
- sons employed by the Agricultural Universi. 
ties as Directors of Research; 

(iv) thirteen persons, to be nominated by 
the Central Government to represent such 
interests ad that Government thinks 
whom not leas than four persons shall be re. 


prosentatives of seed- producers or tradesmen. © 


(3) A member of the Board shall, unless 
his seat becomes vacant earlier by resignation 
er otherwise, be entitled to hold office for 
bwo years from the date of his nomination : 


Provided thata person nominated under 
elange (ii) or clause (ili) of sub-section (2) 
shall hold offica only for so long as he holds 
tae appointment by virtue of which his no- 
mination was made. 


8B. Other Committees. — The Board may 
appoint as many Committees as it deems fit 
aonsisting wholly of the members of the Board 
ox wholly of other persons or partly of mem. 
bers of the Board and partly of other persons 
ag it thinks fit to exercise such powers and 
perform such duties aa may be delegated to 
them, subject to such conditions aa it may 
think fit, by the Board. 


8C. Proceedings of Board or Committee 
not to be invalid by reason of any vacancy 
therein.—No proceeding of the Board or any 
Committee thereof shall, become invalid 
merely by reason of the -existence of any 
vacancy therein or any defect in the cons. 
titution thereof. 


8D. Procedure for Board. — The Board 
may, subject to the previous approval of 
the Central Government, make bye-laws for 
the purpose of regulating its own procedure 
and the procedura of any Oommittee thereof 


fit, of | 
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‘and the conduct. of all business to be trans. 


acted by itor such Committee. 


‘8E. Secretary and other officers.—The 


Central Government shall— 

(i) appoint a person to be the Secretary of 
the Board, and . 

(ii) provide the Board with such technical 


.and other staff as the Central Government 


considers necessary.”. 


4. Amendment of section 9. 

In geotion 9 of the principal Act,— 

(i) in sub-section (3), for the worde, bras. 
kets, letter and figure “minimum limits of 
germination and purity specified for that seed 
under clause (a) of section 6”, the words 
“prescribed standards” shall be substituted; 

(ii) to sub-section (3), the following proviso 

shall be added, namely :— 
_ "Provided that such standards shall not be 
lower than the minimum limits of germina. 
tion and purity specified for that seed under 
clause (a) of section 6.” 


5. Amendment of section 25. 


In section 25 of the principal Act, 
(a) in sub-section (2), after clause (f), the 
following clause shall be inserted, namely :— 


“(tf) the standards to which seeds should 
conform;”; 

(b) in subsection (3), for the words “in 
two successive sessions, and if, before the ex. 
piry of the session in which it is ao laid or the 
session immediately following’, the words 
“in two or more suceessive sessions, and if, 
before the expiry of the session immediately 
following the session or the sucoessive seasions 
aforesaid” shall be substituted. 


THE MINES AND MINERALS 
(REGULATION AND: DEVELOP- 
MENT) AMENDMENT ACT, 1972 
[ACT NO. 56 of 1973]* 
[12th September 1972.] 
An Act further to amend the Mines and 
Minerals (Regulation and a Developmen!) 
Act, 1957. 


Ba it enacted by Parliament in the Twenty. 
third Year of the Republica of India ag 
follows :— 

1. Short title. | 
This Act may be called THE MINES AND 


MINERALS (REGULATION AND DE. 
VELOPMENT) AMENDMENT AOT, 1972. 


“pe Received the assent of the President on 13-8- 
. 1973, Act Published in Gas. of Ind, 18-9-1972,. 
_-Pt, II-B, 1 Ext, P. 807, 
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2. Insertion of new section 4A. 


In the Mines and Minerals (Regulation and 
Development) Act 1957, (hereinaftér referred to 
as the principal Act), after sestion 4, the fol. 
lowing section shall be inserted, namely ;— 


"4A. Termination of mining leases. — 
(1) Where the Central Government, after 
coneultation with the State Government 
is of opinion thatit is expedient in the’ interest 
of regulation of mines and mineral develop. 
ment so to do, it may request the State 
Government to make a premature termination 
of a mining lease in respect of any mineral, 
other than a minor mineral, and, on receipt 


_ Of such request, the State Government shall 


make an order making a premature termina. 
tion of such mining lease and granting a fresh 
mining lease in favour of such Government 
company or corporation owned or controlled 
by Government as it may think fit 

(2) Where the State Government, after 
consultation with the Central Government, 
is of opinion that it is expedient in the interest 
of regulation of mines and mineral develop. 
ment so to do, it may, by an order, make 
premature termination of a mining lesse in 
respect of any minor mineral and grant a fresh 
lease in respect of euch mineral in favour of 
such Government company or corporstion 
owned or controlled by Government as it may 
think fit.”. 


` 


3. Amendment of section 6. 


In section 6 of the principal Aot, — 

(i) for sub.seation iy the following sub- 
seotion shall be substituted namely :— - 

“(1) No person shall acquire in any one 
State in respect of any mineral or prescribed 
group of associated minerals— : 

(a) one or more prospecting Licences cover. 
ing a total area of more than byeney five 
square kilometres; or 

(b) one or more mining leases covering 4 
total area of more than ten square kilometres; 

Provided that if the Oentral Government is 
of opinion that in the interests of the devalop. 
_ ment of any mineral, it is necessary so to do, 
it may. for reasons to be recorded by it in 
writing, permit any person to acquire one or 
more prospecting licences or mining leases 
covering an sreg in excess of the aforesaid 
total area ; f 

(c) any mining lease or prospesting licence 
in respeot of an area which is not compact or 
Contiguous: 

Provided that if the Central Government ig 
of opinion that in the interests of the develop. 
ment of any mineral, it is necessary so to do, 
it may, for reasons to be recorded in writing, 
permit any person to acquire a prospecting 


licence or mining lease in relation to any ares 
which is not compact or contiguous.”; 

(ii) after sub-section (2), the following gab 
section shall be inserted, namely :— 

“(3) For the purposes of determining the 
total area referred to in aub-section (1) the 
ares held under a prospecting licence or mining . 
lease by @ person ag a member of & co-opera- 
tive society, company or other corporation, or 
a Hindu undivided family or a partner of æ 
firm, shall be deducted from the area referred 
to in aub section (1) so that the sum total of 
the area held by such person, under a pro- 
specting licence or mining lease whether as 
such member or partner, or individually may 
not, in any case, exceed the total area. peang 
in sub-section (1). H 


4. Amendment of section 9. 

In section 9 of the principal Act;— 

(i) in sub.seotions (1) and (2) for the words 
“mineral removed by him”, wherever they 
occur, the words “mineral removed or con. 
sumed by him or by his agent, manager. 
employee, contractor or sub. lessee” -shall -be 
substituted; 

(ii) after sub.section (2), the following sub. 


Section shall be inserted, namely: — 


“(2A) The holder of a mining lease, whe. 
ther granted before or after the commence. 
ment of the Mines and Minerals (Regulation 
aod Development) Amendment Act, 1972, 
shal not be liable to pay any royalty in rea. 
pest of any Goal ‘consumed by a workman 
engaged in a colliery provided that such con. 
sumption by the workman does not exceed 
one-third of a tonne per month.”; 

(iii) in sub.sestion (3), for the proviso, the 
following proviso ghall- be substituted, 
namely: — : 

“Provided that the Osntral Government 
shall not enhances the rate of royalty in ros. 
pack of any mineral more than once during _ 
any period of four years.” è 


5. Insertion of new section 9A. 


After ‘section 9 of. the principal Act, the 
following section shall be inserted, namely:— 
“QA. Dead rent to be paid by the lessee. 
— (1) The holder of a mining lease, . 
whether granted before or after the commence. 
ment of the Mines and Minerals (Regulation 
and Development) Amendment Act, 1972; 
shall, notwithstanding anything contained in 
the instrument of lease or in any other law 
for the time being in force, pay to the State- ` 
Government, every year, dead rent at such 
rate as may be specified, for the time being, 


‘in the Third Schedule, for all the areas 


included in tha instrument of lease: 
Provided that where the holder of such 
mining lease becomes lable, under section 9 


i 
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to pay royalty for any mineral removed or 


consumed by him or by his agent, manager, - 


employee, contractor or sub-leasee from the 
leased area, he shall be liable to-pay either 
such royalty or the dead rent in respect of 
that ares, whichever is greater. 


(2) The Central Government may, by noti- 
fication in the Official Gazette, amend the 


Third Schedule so as to enbance or reduce the - 


rate at which the dead rent shall be payable 
in respect of any area covered by a mining 
lease and such enhancement or reduction 
shall take effect from such date aa may be 
specified in the notification: 


Provided that the Central Government shall 

. not enhance the rate of the dead rent in res- 

pect of any such area more than once during 
any period of four years.”. 


6. Insertion of new section 13A, 


After seotion 13 of the principal Act, the 
following section shall be inserted, namely: — 


“134A, Power of Central Government to 
make rules for the grant of prospecting 
licences or mining leases in respect- of 
territorial waters or continental shelf of 
India.—(1) The Central Government may, by 
notification in the Official Gazette, make rules 
for the grant of prospecting licences or min- 
ing leases in respect of any minerals under- 
lying the ocean within the territorial waters 
or the continental shelf-of India. 


(2) Without prejudice to the generality of 
the foregoing power, such rules may provide 
for all or any of the -following matters, 
namely:— 

(a) the conditions, limitations and restric. 
tions subject to which such prospecting licen- 
ges or mining leases may be granted; 

(b) regulation of exploration and exploita- 
tion of minerals within the territorial waters 
or the continentat shelf of India; 

(c) ensuring that such exploration or ex- 
ploitation does not interfere with navigation; 
and 

(d) any other matter which is required to 
be, or may ba, pregeribed,’’. 


7. Amendment of section 14, 


In section 14 of the principal Act, for the 
words “prospecting licences and mining les- 
ges”, the words “quarry leases, mining leases 
or other mineral concessions” shall be substi- 
tuted, 


8. Amendment of section 15. 


In section 15 of the principal Act,— 

(i) in sub.sections (1) and (2), for the worda 
“prospecting lisenzes and mining leases”, 
wherever they occur, the words "quarry lesse s 


mining leases or other mineral concessions” 
shall be substituted; 

(ii) after sub-section (2), the following sub-- 
section shall be inserted and shall be deemed. 
always to have been inserted, namely: — 

"(3) The holder of a mining lease or any: 
other mineral concession granted under eny 
rule made under gub.section (1) shall pay 
royalty in respect of minor minerals removed: 
or consumed by him or by his agent, manager,. 
employes, contractor or sub-lessee at the rate 
prescribed for the time being in the rules 
framed by the State Government in respeot of 
minor minerals: 

Provided that the State Government shall 
not enhance the rate of royalty in respeot of 
any minor mineral for more than once during, 
any period of four years.”’. 


9. Amendment of section 16. 

In section 16 of the principal Act, for sub- 
gection (1), the following sub.seotion shall be 
substituted, namely: — 

"(1) (a) All mining leases granted before 
the commencement of the Mines and Minerals 
(Regulation and Development) Amendment 
Act, 1972, if in force at such commencement, 
shall be brought into conformity with. the 
provisions of this Act, and the rules made 
thereunder, within six months from such com. 
mencement, or such further time as the Con. 


. tral Government may, by general or special 


order, specify in this behalf. ` 


(b) Where the rights under any mining: 
lease, granted by the proprietor of an estate 
or tenure before the commencement of the 
Mines and Minerals (Regulation and Deve- 
lopment) Amendment Act, 1972, have vested, 
on or after the 25th day of October, 1949, in 
the State Government in pursuance of the 
provisions of any Act of any Provincial or 
Stato Legislature which provides for the ac. 
quisition of estates or tenures or provides for 
agrarian reform, such mining lease shall be 
brought into conformity with the provisions 
of this Act and the rules made thereunder 
within six months from the commencement of 
the Mines and Minerals (Regulation and 
Development) Amendment Act, 1972, or 
within such further time as the Central Gov. 
ernment may, by general or special order, 
specify in this behalf.”. 


10. Amendment of section 17. 

In. section 17 of the principal Act, in sub- 
section (1),— - 

(i) the word “only” shall be omitted; 

(ii) after the words “Goverment of a State” 
the words “or any other person” shall be 
inserted. - 
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11. Insertion of new section 18A. 


After section 18 of the principal Aot, the 
following section shall be inserted, namely :— 


“18A. Power to authorise Geological Sur- 
vey of India, etc., to make investigation. 
— (1) Where the Oentral Government is 
of opinion that for the conservation and 
development of minerals in India, it is neces- 
sary to collect as precise information as possi- 
‘ble with regard to any mineral available in 
or under any lend in relation to which any 
prospecting licence or mining lease haa been 
granted, whether by the State Government or 
by any other person, the Central Govern- 
ment may authorise the Geological Survey 
of India, or such other authority or, agency 
‘ad ii may specify in this behalf, to carry out 
such detailed investigations for the purpose 
of obtaining such information ss may be 
moecessary : 

Provided that in the cases of prospecting 
licences or mining leases granted by s State 
Government, no such authorisation shall be 
made except after consultation with the 
Ptate Government 


(2) On the issue of any. authorisation under 
sub.section (1), it shall be lawful for the 
Geological Survey of India or the apecified 
authority or agency, and its servanis and 
workmen— 

(a) to enter upon such land, 

(b) to dig or bore into the aub-soil, 

(0) to do all other acta necessary to deter. 
mine the extent of any mineral available in 
or under such land, > 

(d) to set out boundaries of the land in 
‘which any mineral is expected to be found, 

(e) to mark such boundaries and line by 
placing marke, 

(f) where otherwise the survey cannot be 
-completed on the boundaries and line marked, 
‘to cut down and clear away any part of any 
‘standing crop, fence or jungle: 

Provided that no such authority or agency 
shall enter into any building or upon any en- 
closed court or garden attached to a dwelling 


house (except with the consent of the occn. . 


pier thereof) without previously giving such 
occupier at leass seven days’ notice in writing 
-f its intention to do go. 

(3) Whenever any action of the nature 
specified in aub.section (2) is to be taken, the 
@ontral Government shall, before or at the 
time when such action is taken, pay or tender 
‘payment forall necessary damage which is like- 


ly to be caused, and in case of dispute ss to the 


sufficiency of the amount so paid or tendered 
or as to the parson to whom it should be 
peidor tendered, the Central Government 
shall refer the dispute to the principal civil 


court of original jurisdiction having jurisdic. 


. tion over the land in question. 


(4) The fact that there exists any such 
dispute as is referred to in sub-section (3) 


"Bhall not be a bar to the taking of any action 


under sub.gection (3). 

(5) After the completion of the ite 
tion, the Geological Survey of India or tha 
specified authority or agency by which the 
investigation was made shall submit to the 
Oentral Government a detailed report indi. 
cating therein the extent and nature of any 
mineral which lies deposited in or under the 
land, 

{6) The costa of the. investigation made 
under this section shall be borne by the Qan- 
tral Government: 

Provided that where the State Govern- 
ment or other person in whom the minerals 
are yeated or the holder of any prospecting 


. licence or mining lease applies to the Central 


Government to furnish to it or him a copy 
of the report submitted under sub-section (4), 
that State Government or other person or 
the holder of a prospecting licence or mining 
leago, aq the case may be, shall bear such rea. 
sonable part of the costa of investigation as 
the Central Government may specify in this 
behalf and shall, on payment of such part of 
the costa of investigation, be entitled to’ re. 
ceive from the Oantral Governments true copy 
of the report submitted to it under sub-seo. 
tion (6).”. ; 


12. Amendment of section 21. 


In section 21 of the principal Act,— 

(i) for sub-section (1), the following sub. 
section shall be substituted, namely :— 

“(1) Whoever contravenes the provisions 
of sub.section (1) of section 4 shall be punish. 
ed with imprisonment for a term which may 
extend to one year, or with fine which may 
extend to five thousand rupees, or with both.”; 

(ii) after sub-section (2), the following sub. 
sections shall be inserted, namely :— 

“(3) Where any person trespasses into any 
land in contravention of the provisions of 
gub.section (1) of seotion 4, such trespasser 
may be served with an order of eviction by 
the State Government or any authority eu- 
thorised in this behalf by that Government 


and the State Government or such authorised - 


authority may, if necessary, obtain the help 
of the police to evict the i alls from the 
land. 

(4) Whenever any person idi, without 
any lawful authority, any mineral from any 
land, and, for that purpose, brings on the 
land any tool, equipment, vehicle or any 
other thing, such mineral, tool, equipment, 
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vehicle or other thing shall be liable to be- 
-seized by a magistrate specially empowered 
‘in this behalf, 


(5) Whenever any pargon raises, without 
-any lawful authority, any mineral from any 
land, the State Government may recover 
‘from such person the mineral sgo faised, or, 
where such mineral has already been dis- 
posed of, the prices thereof, and may also re- 
-eover from such pergon, rent, royalty or tax, 
as the case may be, for the period during 
which the land was ocoupied by such pareon 
without any lawful authority.”’. 


13. Insertion of new section 23A. 


After section 23 of the principal Act, the 
following section shall be inserted, namely: — 


“23A. Compounding of offences. (1) 
— Any offence punishable under this Act 
er any rule made thereunder may, either 
before or after the institution of the prosesu- 
‘tion, be compounded by the person authorised 
under section 22 to make a complaint to the 
-court with respect to that offence, on payment 
to that person, for credit to the Government, 
‘of such sum as that person may specify: 


Provided that in the case of an offence 
punishable with fine only, no such sum shall 
exceed the maximum amount of fine which 
may be imposed for that ofence. 


(2) Where an offence is compounded under 
aub.gection (1), no proceeding or further pro- 
ceeding, as the case may be, shall be taken 
against the offender in respect of the offence 
40 compounded, and the offender, ifin custody, 
shall be released forthwith.”. 


14. Amendment of section 25. 


Section 25 of the principal. Act shall be 
renumbered ag sub-section (1) thereof, and 
‘after sub-section (1) as so renumbered, the 
following sub-section shall be inserted, 
nemely:-— 


"(2) Any rent, royalty, tax, fee or other 
sum due to the Government either under thia 
Act or any rule made thereunder or under 
the terms and conditions of any prospeoting 
licence or mining lease may, on a certificate 
of such officer as may be specified by the State 
Government in this behalf by general or 
special order, be.resovered in the same man. 
ner as if it were an arrear of land revenue 
and every such sum which becomes due to the 
Government after the commencement of the 
Mines and Minerals (Regulation and Develop. 
ment) Amendment Act, 1972, together with 
the interest due thereon, shall be a first charge 
on the assets of the holder of the prospecting 
licence or mining lease, as the case may be.”. 
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15. Amendment of section 28. 


In section 28 of the principal Aot, for sub- 
section (1), the following sub-section shall be 
substituted, namely:— 

"(1) Every rule and every notification made 
by the Central Government under this Aeb 
ghall be laid, ag soon as may be after it 
is made, before each House of Parliament 
while it ig in session for a total period of 
thirty days which may be comprised in one 
session or in two or more sucoeasive seesions, 
and if, before the expiry of tha session im. 
mediately following the session or the succes. 
sive eessions aforesaid, both Houses ngres in 
making any modification in the rule or notifi. 
cation or both Houses agree that the rule or 
notification should not be made, the rule or 


- notification shall thereafter have effect only in 


such modified form or be of no effect, as the 
casa may be; so, however, that any such modi. 
fication or annulment shall be without pre. 
judice to the validity of anything previously 
done under that rule or notification.”. 


16. Insertion of Third Schedule. 

After the Second Schedule to the principal 
Asé, the following Schedule shall be inserted, 
namely:— 

"THE THIRD SOHEDULE 
(See section 9A) 


Dead rent 
Period of the min. Rate of dead rent 
ing lease per heotara 
1. 1st year Nil 
2., 2nd year to Bth year Rs. 12°50 
3. 6th year to 10th year Ra. 25°00 
4. 11th year onwards Re-37'60.". 


THE GENERAL INSURANCE BUSI- 
NESS (NATIONALISATION) 
ACT, 1972 
[ACT No, 57 OF 1972]° 

[20th September, 1972] 

An Act to provide for the acquisition and 
- transfer of shares of Indian insurance 
sompanies and undertakings of other 
existing insurers in order .to serve 
better the needs of the economy by 
securing the development of general” 

~ insurance business in the best interests 
of the community and to ensure that 
the operation of the economic system 
does not result in the concentration of 


[*] Received the assent of the President on 20- g- 
1972. Act published in Gaz. of India; 230-8- 
1972, Pt. II-S. 1, Ext. p. 815. 


For Statement of Objects and Reasons, See Gas, of 
India; 29-6-1972 ; Pt. D-S. 2, Ext. pe 527. 
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wealth to the common detriment, for 
the regulation and control of such 
business and for matters connected 
therewith or incidental thereto. 


- Be it enacted by Parliament in the Tewenty- 
third Year of the Republio of India as 


follows :— 
CHAPTER I 


PRELIMINARY 
1. Short title. 


This Act may be called THE GENERAL 
INSURANOE BUSINESS (NATIONALISA. 
` TION) AOT, 1972. ` 


2. Declaration as to the policy of the 
State. 


It is hereby declared that this Aot is for 
giving effect to the policy of the State towards 
securing the principles specified in clause (0) 
of article 39 of the Constitution. A 


Evplanation. — In this section State” has 
the same meaning aa in article 12 of the 
Conspinnon: : 


A Definitions. 


In this Act, unless the context otherwise 
requires, — 

(a) “acquiring company” means any Indian 
insurance company end, where a scheme has 
been framed involving the merger of one 
Indian insurance company in another or the 
amalgamation of two or more such com. 
panies means the Indian insurance company 
in which any other company has been merged 
or the company which has been formed asa 
result of the amalgamation ; 

(b) “appointed day” means such day not 
‘being a day later than the 2nd day of January 
1973, as the Central coe may by 
notification appoint ; 

(c) “Companies Ber means. the Companies 
Ach, 1956; ` 

(d) “Corporation” means the General Insur- 
ance Corporation of ae formed under 
section 9; 

(e) ‘ ‘existiag i insurer” means every insurer . 
the management of whose undertaking has 


vested in the Central Government under 


section 3 ‘of the General Insurance (Emer- 
gency Provisions) Act 1971, and imoludes 
the undertaking of the Life Insurance Cor. 
poration in so far as it relates to the general 
insurance business carried on by it; 

. (£) “foreign insurer” means an existing 
ingurer incorporated under the law of any 
country outside India ; 

- (g) "general insurance business” means ‘fire, 
Marine or miscellaneous insurance business, 
whother carried on singly or in combination 
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with one or mora of them but does not include 
capital redemption business and annuity cer. 
tain business; - 

(h) “Government company” means a Go. 
vernment company aa defined in Section 617 
of the Companies Act; — 


(i) “Indian insurance company” means an 
existing insurer- having a share capital who is 
® company within the meaning of the Com. 
panies Act; 

(i) “Insurance Aot” means the Insurance 
Act, 1938 ; 

(k) "Lifo Insurance Oorporation’’ means 
the Life Insurance Ooporation of India estab- 
lished nnder the Life Insurance Corporation 
Aci, 1956; 

(1) ' ‘notification” means a notification pub. 
lished in the Official Gazette : 


(m) “prescribed” means pretoribed by rules - 


made under this Act ; 


Act; 

(o) “goheme” means the ahaa: framed 
under section 16; - SES. 

(p) words and expressions used in this Act 
but not defined herein and defined in the 
Insurance Act, shall have the meanings respec. 
tively assigned to them in that Act; — 

(q) words and expressions used in this Act 


but not defined herein or in the Insurance. 


Ast and defined in the Companies Act, shall 
have the meanings respectively audi ae 
them in the Companies Act. 


OHAPTER II 


TRANSPHR TO PUBLIC OWNERSHIP OF 
GENERAL INSURANOH BUSINESS 


4. Transfer of shares of Indian insurance 
companies. 

(1) On the appointed day, all the shares in. 
the capital of every Indian insurance company 
shall, by virtue of this Act, stand transferred 
to and vested in the Central Government free 
of all trusts, liabilities and encumbrances 
affecting them. 

(2) Out of the shares so transferred and 
vested, the Oentral Government shall, im- 
mediately thereafter, by notification, provide 


for the transfer of nob less than ten shares of - 


every such company to such persons as may 
be specified in the. notification to enable the 
Indian insurance company to function as a 
Government compary. 

(3) Every notification made under sub-s. (3) 
shall specify the names and description of the 
persons to whom the shares are transferred 
and the particulara of the shares which are 


transferred to each such person. 


(4) A copy of every notification made under 
sub-section (2) shall, as soon as may. ba aftez 


(n) “Schedule” means the Schedule to this 


7 
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it ig made, ba sent by the Central Government 
to the concerned Indian insurance company, 


who shall, on receipt of such copy, and not- 
withstanding anything contained in- the Com. . 
panies Act or in its articles of sescciation, 


forthwith rectify iis register of members by 
including therein the persona mentioned in 
the notification asthe holdera of the shares 
specified therein. 

(5) For the removal of doubts it is hereby 
declared that the transfer and vesting of 
shares éffected under subd.section (1) shall not 
be deemed to affect any right of the Indian 
insurance company subsisting immediately be. 
fore the appointed day against any share. 


holder to recover from him any sum of money 


on the ground that that share-holder has not 
paid or credited to the insurer the whole or 
any part of the value of the shares held’ by 
him or on any other ground whatsoever. ~ 


5. Transfer of undertakings of other exist- 
ing insurers. 


On the appointed day, the iidertaking of 
every existing insurer who is not an Indian 
insurance company shall stand transferred to 
and vested in the Oentral Government and 
the Osntral Government shall immediately 
thereafter provide, by notification, for the 
transfer to and vesting in such Indian insu- 
rence company,as it may specify in the notifi. 
_ cation of that undertaking. 


(2) Any notification. made under sub.sec- 
tion (1) may provide that any of the under. 
takings aforesaid may be transferred to and 
vested in more than one Indian insurance 
company in such manner and subject to such 
conditiong.as may be specified in the noti. 
fication.. 


6. Effect of transfer of undertakings, 


(1) The undertaking of every such existing 
insurer as is referred to in section 6 shall be 
deemed to include all assets, rights, powers, 
authorities and privileges and all property, 
movable and immovable, cash balances, reserve 


funds, investments and all other rights and ` 


interests in, or arising out of, such property. 
as were immediately before the appointed day 
in the ownership, possession, power or contro} 
of such existing insurer in relation to the 
undertaking. whether within or without India, 

and all books of accounts, registers, records 
and all other documents of whatever nature 
relating thereto, and shall also be deemed to 
include all borrowings, liabilities and obliga- 


tions of whatever kind then subsisting of the © 


existing insurer in relation to the under- 
taking. 

(2) Unless otherwise expressly provided by 
this Act, all deeds, bonds, agreements, powers 
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of attorney, grants of legal representation and 
other instruments of whatever nature subsist. 
ing or having effect immediately before the 
appoinied day and to which any such insurer 
as is referred toin section 5 is a party or 
which are in favour of such existing insurer 
shall -be of aa full force and effect against or 
in favour of the Indian insurance company in 
which the undertaking or the part to whioh 
the instrument relates has vested and may be 
enforced or acted upon as fully and effectually 
as it, in the place of the existing insurer re- 
ferred to in section 5, the Indian inaurance 
Gompany in which the undertaking or any part 
thereof has vested had bean a party therato, or 
ag if they had been issued in ‘ita favour. 


> (3) If, on the appointed day, any suit, ap- 
peal or other proceeding of whatever nature 
in relation to any burineæ of the undertaking 
which has been transferred under section 5 is 
pending by or against any such existing in. 
gurer as is referred to in that section, the 
same shall not abate, be discontinued or be in 
any way prejudicially affected by reason of 
the transfer of the undertaking or of anything 
contained in this Aot, but the suit, appeal or 
other proceeding may be continued, progeout. 
ed and enforced by or against the Indian 
insurance company in which the tndertaking 
or the part to which the. proceeding relates has 
vested. 


(4) For the removal of doubts it is heroby 
declared that in the case of a foreign insurer 
or,ag thé case may be, the Life Insurance 
Corporation, the provisions of section 5 and of 
the preceding sub-.sectione shall only apply 
to the extent to which any property apper- 
taina, in the former cage, to the general in. 
surance business carried on in India and, in 
the latter case, to the general insurance busi- 
ness carried on, whether within or without 
India, and to rights and powers acquired, and 
to debte, liabilities and obligations incurred 


and to contracts, agreements and other instru- 


ments made by the foreign insurer or the Life 
Insurance Corporation, as the case may be, 
for the purpose of such general insurance 
business and to legal proceedings relating to 
those purposes, and the said provisions shall 
be construed accordingly. 


. (5) If any question arises as to whether any 
property sppertains to any such general in- 
surance business as is referred to in this sec. 


“tion or whether any righta, powers, liabilities 


or obligations were atquired or inourred or 
any contract, agreement or other instrument 
wag made by the foreign insurer or the Life 
Insurance Corporation, as the cass may be, for 
the purposes of any such business or whether 
any documents relate to those purposes, tha 
question shall be referred to the Central 
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Government which shall, after giving an op. 


portunity of being heard to the persons in." 


terested in the matter, decide i in such 
manner as if thinks fit. 


. 7. Transfer of service of existing em- 
ployees in certain cases. 


(1) Every whole time officer or other em- 
ployee of an existing insurer other than an 
Indian insurance company who was employed 
by that insurer wholly of mainly in connec- 
tion ‘with his general insurance business im- 
mediately before the appointed day shall, on 
the appointed day, become an officer or other 
employee, as the case may be, of the Indian 
insurance company in which the undertaking 
ef that insurer or that partof the under. 
taking to which the service of the officer or 
other employee relates has vested, and shall 
© hold hig office or service under the Indian 
insurance company on’ the same terms and 
conditions and with the same rights to pen. 
pion, gratuity and other matters ag would 
have been admissible to him if there had been 
no such vesting, and shall continue to do Bv 
. unless and until his employment in the Indian 

insurance company in which the undertaking 
or part has vested is terminated or until his 
remuneration, terms and conditions sre duly 
altered by that Indian insurance company : 


Provided that nothing in this sub-section 
shall apply to any such officer or other employee 
who has given, in writing, notice to the Oen. 
tral Government or to any person nominated 
in thia behalf by that Government before the 
appointed day intimating his intention of not 
becoming an officer or employee of the Indian 
insurance company in whom the undertaking 
or part thereof to which his service relates 
has vested. 


(2) If any question arises ea to whether 
any person wad a whole.time officer or em- 
ployee, or as to whether. any officer or 
employee, was employed wholly or mainly in 
esonnestion with the general insurance busi. 
ness of the existing insurer referred to in 
sub-section (1) immediately before the ap. 
pointed day, the question shall be referred 
within a period of two years from the ap. 
pointed day and not thereafter to the Central 
Government which shall, after giving an op: 
portunity of being heard to the person con. 
perned in the matter, decide it in such manner 
as it thinks fit and euch decision shall be final. 


(3) Notwithstanding anything contained in 
the Industrial Disputes Act, 1947 orin any 
other law for the time being in force, the 
“ transfor of the services of any officer or other 
employee under sub-section (1) shall not en- 
title any such offier or other employes to any 
sompensation under that Act or such other 


A. 1. EB 


law and no such claim shall be entertained: 
_by any court, tribunal or other authority, 


8. Provident, superannuation, welfare and. 
other funds. 

(1) Where an existing insurer has. esta 
blished a provident, superannuation, welfare 
or any other fund for the benefit of hig em- 
ployeea and constituted a trust in . respect. 
thereof (hereafter in thie sestion referred. to 
as an existing trust), the moneys standing te. 
the credit of such fund on the appointed day, 
together with any other assets belonging te. 
such fond, shall stand transferred to and vested: 
in the Indian insurance company on the ap. 
pointed day free from any such trust. 


(2) Where all the employees of the Life 
Insurance Corporation or any other existirg: 
insurer do not become employees of an Indian 
insurance company, the monies and other 
assets belonging to any such fund agis re- 
ferred to in sub-section (1), shall be apper- 
tioned between the trustees of the fund and 
the Indian insurance company in the pres- 
Gribed manner; and incase of any dispute 
about such.apportionment the decision of the 
Central Government thereon shall be final. 


(3) Where the undertaking of an oxinttag 
insurer has vested in more than one Indian 
insurance company, the Central Government 
may, by order, provide for the apportionment 
among such Indian insurance companies of 
monies and other asseta belonging to any 
existing trust relating to that undertaking in 
such manner ag in ita opinion may be ap. 
propriate, 

(4) The Indian ingurance ‘company shall ag 
soon as may be after the appointed. day cons. 


titute in teapect of the moneys and other © l 


assets which are transferred to and vested im 
it under this section one or more trusts having 
objects aa similar to the objects of the existing 


' trusts agin the circumstances may be pae 


ticable, 

(5) Where all the moneys aid other dee 
belonging to an existing trust are transferred 
to and vested in an Indian insurance com- 
pany under this section, the trustees of such 
trust shall, ag from the appointed day, stand 
discharged from the trust, except as respects 
things done or omitted to be done before the 
appointed day. 


CHAPTER III 
QENERAL [NSURANOR OORPORATION oF INDIA 
9. Formation of General Insurance Cor- 
poration of India. 
(1) As soon as may be after the commence. | 


ment of this Act, the Oentral Government 
shall form a Government company ‘in 4000r- 


Re 
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dance with the provisions of the Oompanies 
Act, to be known as the General Insurance 
Corporation of India for the purpose of 
superintending, controlling and carrying on 
the business of general insurance. 


(2) The authorised capital of the Corpora. 
tion shall be rupees seventy-five crores, divided 
into seventy-five lakhs fully paid-up shares of 
one hundred rupees each, out of which rupees 
five crores ehall be the initial subscribed 
eapital of the Corporation. 


(3) Notwithstanding anything contained in 
the Companies Act, 1956, it shall not be 
necessary to add the word “Limited” as. the 
last word of the name of the Oorporation. 


10. Transfer to Corporation of shares 
vested in Central Government. 

All the shares in the capital of every Indian 
insurance company which stand transferred 
to and vested in the Oentral Government: by 
virtue of section 4 [with the exception of the 
shares transferred to any person under sub. 
section (2} of that section] shall immediately 
after such vesting, stand traneferred to and 
vested in the Corporation and every Indian 
insurances company shall forthwith give effect 
to such transfer of shares and rectify ita register 
of members by including therein the Corpora. 
tion as the holder of such shares. 


OHAPTER IV 
AMOUNTS TO BE PAID FOR ACQUISITIONS 


11, Amounts to be paid for transfer and 
vesting of shares or undertakings. 

(1) For the transfer of the shares of each 
Indian insurance company to, and vesting in, 
the Central Government, under section 4, 
there shall be paid by the Central Govern. 
ment to the Corporation, for distribution to 
tho shareholders of each auch company, the 
amount specified against such company in the 
corresponding entry under column 3 of Part A 
of the Schedule. 


, (2) For the transfer to, and vesting in the 


Central Government, under gestion 5, of the 
undertaking of each existing insurer, who is 
not an Indian insurance company there shall 
be paid by the Central Government to the 
Corporation, for payment to each such exist- 
ing insurer, the amount specified against such 
insurer in the corresponding ‘entry under 
column 3 of Part B of the Sohedule. 


12, Disbursement of amounts by Corpora- 
tion. - 

(1) The total amount paid by the Central 

Government under section 11 shall be treated 

as additional contribution to the subscribed 


capital of the Corporation and such additional. 
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subscribed capital shall stand allotted to, and: 
vested in the Central Government. 


(2) The Oorporation shall distribute the 
amount paid to it under section 11, to the 
shareholders-of each Indian insurance company 
and to each existing insurer, who is not an 
Indian ingarance company in accordance 
with their rights and interests and if there is 
any doubt or dispute as to the right or extent 
of the right, of any person to receive the 
whole or any pert of such amount refer suck 
doubt or.dispate to the Central Government 
for determination and thereafter act in accor. 
dance with the determination made by that 
Government. 

(3) Save as otherwise provided in sub. 
section (2) the amount referred to in sec. 
tion 11 ghall be given in accordance with the 
provisions of section 13, section 14 or see: 
‘tion 15 ag the cage may be, 


13. Mode of payment. 


(1) Where the amouné referred to in gee- 
tion 11 is to be given— 

(a) to the members of an Indian insurance 
company the amount due to each auch member 
shall be paid in full where it does not exceed 
twenty-five thousand rupees -and where it 
exceeds twonty-five thousand rupees each such 
member shall be paid .twenty.five thousand 
rupees, and the balance of the amount due to 
such member shall be paid to him in three 
equal annual instalments the first of which 
shall fall due on the appointed day; 

(b) to a foreign insurer, it shall be given to 


him in cash within three months from tho 


appointed day ; 

(o) to the Life Insurance Corporation, it 
shall be given to it in three equal annual 
instalments the first of which shall fall dus on 
the appointed day ; ` 

(d) to an existing insurer who is a co-opera- 
tive society it shall be distributed as soon aa 


may be after the appointed day in accordance. 


with the rules of the society which will apply 
in oase of dissolution of the society; 

(e) to an existing insurer not falling within 
any of the foregoing provisions it shall be 
apportioned by the acquiring company among 
the individual policy-holders of the insurer 
~whose policies with that insurer were in force 
on the appointed day and were comprised in 


. the undertaking of such insurer in proportion 


to the premiums paid by the policy-holdera 


-under such policies and every such payment 


shall be made either— 
(i) in cash to be sent by postal money 
order, or 
(ii) at the option of the poliay. holder as & 
deduction in the premium due at the time of 
the renewal of the policy and such option 
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‘shall be exercised by the policyholder before 
-the expiry of three months from ths appointed 
day (or within such further time not 
exceeding three months as -the Central 
‘Government may, on the application of the 
policy.holder allow) ; and the option so exer- 
-Gised shall be final and shall not be altered or 
‘rescinded after it has been exercised. 

Provided that if any policy-holder fails to 
exerdite his option within the time allowed 
she shall be deemed to have exerdised his 
-option in favour of payment in cash by postal 
money order. 

(2) Where any amount is payable whether 
‘in instalments or otherwise under the provi- 
ions of thia section the unpaid amount where 
its payment has become due shall carry 
interest at the rate of four per cent por a annum 
‘from the appointed day. . f 


14. Amount payable to shareholders may 


be paid to named persons instead 

in certain cases. 
(1) Notwithstanding ‘anything contained 
„elsewhere in this Act, if a majority in number 
of the persons who immediately before. the 
_ -@ppointed day were registered in the books 
-of an Indian insurance company -as the mem- 
‘berg thereof and representing two-thirds in 
‘value of the amount payable to the Indian 
insurance company agree either in person or 


‘by proxy at a meeting specially convened for. 


the purpose ‘that the amount so psyable in. 
-skead of being distributed;among the members 
‘shell be given to any such person or body of 
persons as the members may nominate either 
‘at that meeting or subsequently for the pur- 


pose of carrying on any business and the 
Oentral Government is satisfied that due, 


_ provision has been'or will be made for the 
payment of the value. of their respective 
‘shares $o persons who have dissented from 
the resolution the amount may be given to the 
‘person or body of persons so nominated in 
euch manner and subject to such conditions 
ag the Central Government may think ft, 

(2) No resolution passed at any sach meet- 
ing as is referred to in sub-section (1) held 
after the appointed day shall have any 
effect unless the meeting has been convened: 


after (having) obtained the aeeayel of the, 


Central Government. 


15. Payment into Court.in case of rival 
claims. 


Where a claim to the amount payable under 


-peotion 11 ig made by two or more persons . 


‘adversely to one another the corporation 
may oeuse the amount to be deposited in any 
civil Court having jurisdiction in that behalf 
and the Court shall decide as to whom the 
payment shall ba made, 


OHAPTER V. 
BOHEME FOR REORGANISATION OF @BNERAL 
INBURANOH BUSINESS 


16. Schemes for mergers of compasics 
etc. 


(1) If the Central Government is of opinion 
that for the more efficient carrying on of | 
general insurance business it is necessary so to 
do, it may by notification frame one or more 
gchemes providing for all or any of the follow- 
ing matters ;— 

' (a) the merger in one Indian insurance 
company of any other Indian insurance com. 
pany, or the formation of a new company by the 
amalgamation of two or more Indian i insurance 
companies; 

.(b) the transfer to and vesting i in the ac- 
quiring company: of the undertaking (includ. 
ing all its business, properties, assets and liabi- 
lities) of any Indian. insurance company which 
Cease to exist by reason of the echeme ; 

(c) the constitution, name and registered ` 
office and the capital structure of tha acquir- 
ing company and the issue and allotment of 
shares ; 

' (d) the constitution aie a board of manage- 
ment by whatever name called for the manage- 
ment of the acquiring company; - 

(e) the alteration-of the memorandum and 
articles -of agsociation of the acquiring com. 
pany for such purposes as may be necessary to 
give effect to the sohome; 

(f) the continuance in the acquiring com. 
pany of the services of all officers and other 
employees of the Indian insurance company 
which has ceased to exist by reason of -the 
scheme, on the same terms and conditions 
which they were getting or, as the case may 


- be, by which they were governed immediately 


before the commencement of the scheme; 


(g) the rationalisation or revision of pay 
ecales and other. terms and conditions of 
service of officers and other Auabionses wher. 
“ever necessary; 

(h) the transfer to the ‘aoqniring company 
of the provident, superannuation,’ welfare 
and other funds relating to the officers and 
other employees of the Indian insurance som- 
pany which has cessed to exist by reason of 
the scheme; 

(i): the continuance by or against the acquir. 
ing company of legal proceedings pending by 
or against any Indian insurance company 
which has ceassd to exist by reason of the 
scheme, and the initiation of such legal pro- 
ceedings, civil or criminal, as the Indian 
insurance company might have initiated if it 
had not ceased to exist; 

(j) such incidental, consequential and sup. 
plemental matters as are necergary to give 
full effect to the scheme. =~ 
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(2) In framing schemes under aub.section(1), 
the object of the Central Government shall be 


o ensure that ultimately there are only four - 


companies (excluding the Oorporation) in 
existence and that they are go situate ag to 
render their combined services effective in all 
parts of India. 

(3) Where a scheme under sub-eeotion (1) 
provides for the transfer of any property or 


diabilities, then, by virtue of the scheme, the 


property shall stand transferred to and vested 
‘in, and those liabilities shall be transferred to 
‘and become the liabilities of, the acquiring 
sompany. 

(4) If the rationalisation or revision of any 
pay scale or other terms and conditions of 
service under any scheme is not acceptable to 
‘any officer or other employee, the acquiring 
company may terminate his employment by 
giving him compengation equivalent to thrae 
months’ remuneration, unless the contract of 
aervice with such employee provides for a 
shorter notice of termination. 


Ezplanation:—The compensation payable to 
an officer or other employee under this sub. 
gestion shall be in addition to, and shall not 
affect, any pension, gratuity, provident fond 
or other benefit to whish the employee may be 
entitled under his contrast of service. 

(5) Notwithstanding anything. contained in 
the Induatrial Disputes Act, 1947 or in any 
-other law for the time being in force, the 
transfer of the services of any officer or other 
“employee. of an Indian insurance company to 
the acquiring company shall not entitle any 
‘such officer or other employes to any compen. 
gation under that Act or other law, and no 
‘euch claim shall be entertained by any court, 
tribunal or other authority. 

- (6) The Central Government may, by 
notification, add to, amend or vary any scheme 
-framed under this section. 


(7) The provisions of this gection and ot. 


any scheme framed under it shall have effect 
notwithstanding anything to the contrary con- 
‘tained in any other law or any sgreement, 
award or other instrument for the time being 
vin force, 


17, Schemes to be laid before Parliament. 


A copy of every scheme and every amend- 
-ment thereto framed under Section 16 ehall 
‘be laid, as soon as may be afler if is made, 
‘before each House of Parliament. 


ig 
CHAPTER VI : 
FUNCTIONS OF CORPORATION AND AOQUIRING 
COMPANIES AND THBIR MANAGEMENT 
“18. Functions of Corporation. 


(1) The functions of the Corporation shall 
Anclude— 
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(a) the carrying on of any part of the 
general insurance business, if it thinks it 
desirable to do g0; 

(b) aiding, assisting and advising the acquir. 
ing companies in the matter of setting up of 
standards of conduct and sound practice in 
general insurance business and in the matter 
of rendering efficient service to holders of 


-policies of general insurance: 


(o) advising the acquiring companies in the 
matter of controlling their expenses including 
the payment of commission and other ex- 
penges; l 

(d) advising the acquiring companies in the 
matter of the investment of their funds ; 

(e) issuing directions to acquiring com. 
panies in relation to the conduct of general 
insurance business, 


(2) In issuing any directions under sub- 
section (1), the Corporation shall keep in 
mind the desirability of encouraging competi. 


„tion amongst the acquiring companies as far 


as possible in order to render their services 
more efficient. 


19. Functions of acquiring companies. 


(1) Subjest to the rules, if any, made by 
the Oentral Government in this behalf and to 


‘ita memorandum and articles of association. 


it shall be the duty of every acquiring gom- 
pany to carry on general ingurance business. 


(2) Each acquiring company shall so func- 
tion under this Act as to secure that general 
insurance business is developed to the best 
advantage of the community. 


` (3) In the discharge of any of its functions, 
each acquiring company shall act so far as 
may be on businega principles and where any 
directions have been issued by the Corpora. 
tion, shall be guided by such directions. 


. (4) For the removal of doubts it is hereby 


declared that the Corporation and any acquir. 


ing company may, subject to the rules, if any; 
made by the Central Government in this be. 

half, enter into such contracts of reinsurance 
or reinsurance treaties as it may think fit for 
the protection of its interests, 


20. Balance of profit how to be utilised. 
(1) After making provision for bad and 

doubtful débte, depreciation in assets, provi- 

dent, superannuation, welfare and other funds, 


debts due to Government and all other matters 
‘for which provision ia necessary under any: 


law or which are usually provided for by insu- 
rance companies, every acquiring company 


shall distribute the balance of profit as divi. 


dends.. 
(2) Any profit made by the Corporation and 


any sums received by the Corporation by way” 
SE yc | eee een en Le 
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of dividends or otherwise shall be dealt with 
by it in such manner as may be prescribed. 


Ql: Interim provisions for management 

of Indian insurance companies. 
- (1) Notwithstanding anything contained in 
the Companies Act or in the memorandum 
and articles of association of any Indian insu. 
ranca company, on and from the appointed 
day and until a new board of directors of the 
Indian insurance company is duly constituted 
the management of the company shall con- 
tinue to vest in the Oustodian in charge. of the 
management of the undertaking of that com. 
pany immediately before the appointed day 
by virtue of the provisions contained in the 
General Insurance (Emergency Provisions) 
Act, 1971, and the Ougtodian shall be entitled, 
subject to such directions as the Central Gov- 
ernment may issue in this behalf, to exercise 
all the powers and do all aota and things as 
mey be exercised or done by the company or 
by its board of directors. 


(2) Nothing contained in sub-.rection (1) 
shall be deemed to prevent the Oentral Gov. 
ernment from appointing any other person to 
take charge of the management of the under. 
taking of any Indian insurance company 
during the period referred to in that sub-sec- 
tion if for any reason it becomes necessary so 
to do, and any person so appointed may exer- 
ciss all the powers and do all acts and things 
which a Onstodian mays exercise or do under 
sub-section (1). 


(3) The Ougtodian referred to in gub.sec. 
tion (1) and the pergon appointed under sub- 
geotion (2) shall ba entitled to such salaries 
and other allowances aa the Central Govern. 
ment may specify in this behalf and shall 
hold office during the pleasure of the Central 
Government. 


22. Power of Central Government to 
_ transfer employees. 

_ The Corporation may at any time transfer 
any officer or employee from an sequiring 
company or the Corporation to any other ac. 
quiring company or the Corporation, ag the 
case may be, and the officer or employee so 
transforred. shall continue to have the same 
terms and conditions of service aa were appli- 
cable to him immediately before guch transfer. 


23. Power of Central Government to issue 
directions. 

The Corporation and every acquiring com. 
pany shell, in the discharge of its functions, 
be guided by such directions in regard to 
matters of policy involving public interest as 

- the Central Government may give. 


KL Bo 
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24. Acquiring companies to have the 
exclusive privilege of carrying on 
general insurance business. 

(1) Except to the extent expressly provid. 
ed in this Act, on and from the appointed day, 
tne Corporation and the acquiring companies 
shall have the exclusive privilege of carrying 
on general insurance business in India. 

(2) Subject to the provisions of section 36, 
any certificate of registration granted undex 
the Insurance Act to any insurer other than 
an insurer referred to in sub.section (1) shall, 
on and from the appointed day, cease to have 
effect : 


Provided that nothing in this sub-section 
shall apply to the carrying on by the Life 
Insurance Corporation of life insurance busi- 
ness and capital redemption and annuity cer. 
tain business. 


25. Properties in India not to be insured 
with foreign insurers except with 
permission -of Central Government. 

(1) No person shall take outor renew any 
policy of insurance in respect of any property 
in India or any ship or other vessel or aircraft 
registered in India. with an insurer whose 
principal place of business is outside India 
save with the prior permission of the Centrat 

Government, 


(2) If any person contravenes any provision 
of sub-section (1), he shall be punishable with 
imprisonment for a term which may extend to 
one year, or with fine which may extend to 
one thousand rupees, or with both, 


26. Acquiring companies and income-tax. 

For the purposes of the Income.tax Act, 
1961, every acquiring company shall be deem.. 
ed to be an Indian company and-a company 
in which the publio are substantially inte- 
rested, 


27. Power to reduce amounts of insu- 
rance in certain cases. 
er: acquiring company may, having regart 
to ite financial condition on the 13th day of 
May, 1971 or the financial condition on the 
ssid date of any existing insurer whose under. 


taking has been transferred to and vested in 


it under this Act reduce the liabilities whick 


have arisen under contracts of general insu. - 


rance entered into before the said date in auch- 
manner and subject to such conditions ag it 
thinks fit: 

Provided that no such reduction shall be 
made except in accordanoe with specific pro. 
posals made by the acquiring company in thige 


1972 


behalf and approved by the Central Govern. 
ment 


28. Right of acquiring company to seek 
relief in respect of certain transac- 
tions. 


(1) Where an existing insurer has at any 
ime within five years before the 13th day of 
May, 1971— f 

(a) made any payment to any person with. 
out consideration, © 

(b) sold ox disposed of any property of the 
{nsurer without consideration or for an inade- 
quate consideration, 

(o) acquired any property or rights for an 
excessive consideration, 

(a) entered into or varied any agreement 
go ad to require an excessive consideration to 
be paid or given by the insurer, 

(e) entered into any other transaction of 
such an onerous nature as to cause a loss to, 
or impose a liability on, the insurer exceading 
any benefit accruing to the insurer, 
and the payment, sale, disposal, acquisition, 
agreement or variation thereof or other tran. 
gaction was not reasonably necessary for the 
purpose of the general insurance business of 
the insurer or was made with an unressona. 
ble lack of prudence on the part of the 
insurer, regard being had in either case to the 
elroumstances at the time, the acquiring oom- 
pany may apply for relief to the court in 
respect of such trancaction, and all parties to 
the transaction shall, unless the court other- 
wise directs, be made parties to the application. 

(2) The court may make such order against 
any of the parties to the application as it 
thinks just having regard to the extent to 
which those parties wore respectively respon. 
sible for the transaction or benefited from it 
and all the circumstances of the case. 


(8) Where an application ia made to the 
court under this section in respect of any 
transaction and the application is determined 
in favour of the acquiring company, the court 
shall have exclusive jurisdiction to determine 
any claim outstanding in respect of the trans. 
- action. 


29. Duty to deliver possession of property 
and documents relating thereto. 

(1) Where any property:appertaining to an 
extisting insurer has been transferred to and 
vested in an Indian insurance company under 
section 5,— . 

(a) every person in whose possession, cus. 
fody or control any such property may be, 
shall deliver the property to the Indian insur- 
ance company forthwith, 

(b) any person who immediately before such 
vesting hag in his possession, custody or con- 
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trol any books, documents or other papers 
relating to an existing insurer shall be liable 
to account for the said books, documents and 
papers to the Indian insurance company, and 
shall deliver them to that company or to such 
pereon as that company may direct. 


(2) In particular, all the assets of an exiat. 
ing insurer appertaining to the undertaking 
held in deposit by the Reserve Bank of India 
under the Insurance Act or by trustees in 
trust shall be delivered to the Indian insur. 
ance company. 


(3) Without prejudice to the other provi- 
sions contained in this section, it shall be 
lawful for each Indian insurance company to 
take all necessary steps for taking possession 
of all properties which have been transferred 
to and vested in it under this Act. 


30. Penalty for withholding property etc. 


If any person wilfully withholdg or faile to 
deliver to an Indian insurance company as 
required by section 29 any property or any 
books, documents or other papers which may 
be in his possession or unlawfully retains pos. 
session of any property of an existing insurer 
whioh has been transferred to and vested in 
an Indian insurance company under section 5 
or wilfully applies any such property to pur- 
poses other than those expressed in or autho. 
rised by this Act, he shall, on the complaint 
of the Indian insurance company, be pnnisha. 
ble with imprisonment for a term which may 
extend to one year, or with fine which may 
extend to one thousand rupees, or with both, 


31. Officers and employees of Corpora- 
tion or of acquiring companies to be 
public servants. 

Every officer or other employee of the 
Corporation or of an acquiring company shall 
be deemed to be a public servant for the pur. 
poses of Chapter IX of the Indian Penal Code, 


32. Indemnity, 


Every officer of the Central Government 
and every officer or other employes of the 
Corporation and of any acquiring company 
shall be indemnified by the Central Govern. 
ment or the Oorporation or the acquiring 
company, a8 the case may be, against all losses 
and expenses incurred by him in, or in relation 
to, the discharge of his duties under this Act 
except such as have been caused by his own 
wilful aot or default. 


33. Dissolution of Corporation and ac. 
quiring companies. 

No provision of law relating to the winding 

up of companies shall apply to the Corporation 

or to an acquiring company, and neither the 
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‘Corporation nor any such company shall be 
placed in liquidation save by order of the 
Oontral Government and in such manner a8 it 
may direct. 


34, Reference to existing insurer in other 
laws. 

Any reference to an exiating insurer in any 
‘law other than this Act or any contract or 
other instrument shall, in so far as it relates 
to an acquiring company, be construed as & 
reference to that company. . 


35, Application of Insurance Act. 


` Subject to such exceptions, restrictions and 
limitations, if any, as the Central Government 
may, by notification, specify in this behalf, 
the Insurance Act shall apply to or in relation 
‘to the Corporation and every acquiring com. 
pany ad if the Corporation or the acquiring 
company, as the case may be, were an insurer 
carrying on general insurance business within 
the meaning of that Act. 


36. Exemptions. 

(1) Nothing contained in this Act 
apply in relation to— 

(a) any general insurance business carried 
on by a Btate Government, to the extent to 
which such insurance relates to properties 
belonging to it or undertakings owned wholly 
or mainly by the State Government or to 
properties belonging to semi-Government 
bodies, or any Board or body corporate esta- 
blished by the State Government under any 
statute or any industrial or commercial under. 
taking in which the Siate Government has 
substantial financial interest, whether as share. 
holder, lender or guarantor; 

(b) any general insurance business not fall. 
ing within clause (a) which has been carried 
on by a State Government before the com- 
mencement of this Act, to the extent to which 
it is necessary to allow auch business to 
run off: 

Provided that nothing contained in this 
clause shall be déemed to authorise the Biate 
Government to issue any new policies or 
renew any existing policies; 

(e) any insurer whose business is being 
voluntarily wound up or is being wound up 
by & court; 

(d) the insurance business carried on by the 
Calcutta Hospital and Nursing Home Benefits 
Association Limited; 

(e) the insurance business carried on by 
the Export Oredit Guarantee Corporation 
Limited and the Deposit Insurance Corpora- 
tion established under eection 3 of the Deposit 
Insurance Corporation Act, 1961; 


shall 
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(f) any scheme in existence immediately — : 


before the 14th day of May, 1971 or any 
scheme framed after the said day with the 
approval of the Central Government for the 


insurance of crops or of cattle or of flood 


risks or of war or emergency risks. 


(2) If the Central Government is satiafied 
that an insurer, whether established before or 
after the appointed day, carries on only such 
general insurance business as is not carried on 
ordinarily by insurers, it may, by notification, 
direct that nothing contained in this Aot shall 
apply to such insurer. 


37. Vacancies, etc., not to invalidate pro- 
ceedings. ^ 


No act or proceeding of the Corporation or 
of an acquiring company shall be called in 
question merely on the ground of the existence 
of any vacancy in, or defect in the constitution 
of, the Oorporation or the company. 


38. Protection of action taken in good 
faith. 


No suit, prosecution or other legal proceed. 
ing shall lie against any officer of the Central 
Government or offices or other employee of 
the Oorporation or of the acquiring company 
for anything which is in good faith done or 
intended to be done under this Aot. 


39, Power to make rules. 


(1) The Central Government may, by notifi- 
cation, make rules to carry out the provisions 
of this Act. 


(2) In particular, and without prejadice to 
the generality of the foregoing power, rules. 
made under this section may provide for— 

(a) the manner in which the profits, if any, 
and other moneys received by the Corporation 
may be dealt with; f 

(b) the conditions, if any, subject to which 
the Oorporation and the acquiring companies 
shall carry on general insurance business; 

(c) the terms and conditions subject to 
which any reinsurance contracts or treaties 
may be entered into; ; 

(d) the form and manner in which any 
notice or application may be given or made 
to the Oentral Government; 

(e) the reports which may be called for by 
the Central Government from the Corporation 
and the acquiring companies; 

(f) any other. matters which is required to 
be, or may be, presoribed. ; 
(3) Every rule made under this seotion and - 
every notification issued under Section 35 
shall be laid, as soon as may be after it is 
made, before each House of: Parliament, while 


it ig in session, for a total period of thirty 


days which may be comprised in one session 
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or in two or more successive ceasions, and if 
before the expiry of the session immediately 
following the session or the successive sessions 
aforesaid, both Houses agree in making any 
modification in the rule or notification or both . 
Houses agree that the rule. or notification 
should not be made, the rule or notification 
shall thereafter have effect only in such 
modified form or be of no effect, as the caje 
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may be; so, however, that any such modifica. - 
tion cr annulment shall be without prejudice 
to the validity of anything previously dona 
under that rule or notification. 


.40. Omission of ‘Section 14 of Act 17 of 


1971. 


Section 14 of the Genaral Insurance 
(Emergenoy Provisions) Aot, 1971, is omitted. 


‘THE SCHEDULE 
(See Section 11) 
Amount to be paid. 











Pant A 
Sorat = Name of Indian insurance company . fae ne be 
a) (2) (8) 
Rs. 
1 All India General Insurance Company Ltd. see en Sse e 10,00,000 
2 Anand Insurance Company Ltd. see Preference 
shares. 3,50,000 
x kares: 2,00,000 
3 Bhabha Marine Insurance Company, Ee: is os Ses 448 
4 Bharat General Reinsurance Ltd. Preference 
shares, 8,18,000 
i ahares 13,49,844 
5 British Iudla General Insurance Company Bi ies oes isi 87,50,000 
8 Calcutta Insurance Limited 3  ieae fee ais 7,49,442 
7 Central Mercantile Assurance Company Ltd. 1. rai a oi 3,38,499 
8 Clive Insurance Company Ltd. eee sue eee 254 26,12,600 
9 Common Wealth Assurance Company Limited Fa sie & ,000 
10 Concord of India Insurance Company Ltd. es es Se 39,77,100 
ll Devkaran Nanjee Insurance ? Company Ltd... she ba aad 16,80,000 
12 General Assurance Society Ltd. An Pa Soa 8,086,000 
‘18 Hercules Insurance Company Ltd. ea cs woe oat 87,48,000 
‘14 Hindustan General Insurance Society Ltd. as ins oe 15,52,500 
15 Hindusthan Ideal Insurance Company Ltd. .. ‘isa es se 25,20,605 
16 Howrah Insurance Company Ltd. ise ise oys 975 
17 Hukumchand Insurance Company Ltd. xe si ; SN 10,00,000 
18 India Reinsurance Corporation Ltd. Sea ie P 2,05,02,200 
19 Indian Guarantee & General Insurance Company Ltd... Sie as 1,95,69,760 
20 Indian Mercantile Insurance Company Ltd. ..: se see PR 50,383,185 
21 Indian Merchants’ Marine Insurance Company Ltd. " et vas 2,28,753 
22 Indian Ocean Insurance Company Ltd. Sos es si 1,00,000 
23 Indian Trade & General Insurance Compdny Ltd. se “i asd 61,21,200 
24 Jalanath Insurance Ltd. on ben a R 10,42,955 
25 Jupiter General Insurance Company ‘Ltd. si 368 cs 26,24,445 
20 Kalyan Marine Insurance Company Ltd. oe aes ses See 1,79,880 
27 Liberty Insurance Cotmpany Ltd. sie Ses ey 1,000 
28 Madras Motor & General Insurance Company Ltd. = Ya i 1,77,69,600_ 
29 Madura Insurance Company Ltd. Preference 
cate 700 
ina: 
Shaten”, 15,883,900 
Deferred 
shares. 12,500 
i 80 Marine & General Insurance Company Ltd. . á si ara 8,95,300 
81 Mother India Fire & General Insurance Company Ltd. se ose wes 7,44,345 
82 Motor Owners’ Insurance Company Ltd. wes an a eos 1,865,575 
88 Naranji Bhanabhai & Company Ltd. wee asa one z 49,200 
34 Narhari Marine Insurance Company Ltd. ic an ne 2,36,400 
85 National Insurance. Company Ltd. ash ae ees ses 60,58,150 
36 Neptune Assurance Company Ltd. eee eee ae 10,00,000 
87 New Great Insurance Company of India Ltd. oe ʻi 43,50,000 
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Serial : Name of Indian Insurance company Amount to be 
Number paid 
(1) (2) (3) 
: Rs. 
38 New India Assurance Company Ltd, oss sis oes ate 8,20,37,87 
39 New Merchants Insurance Company Ltd, ..., po sae ies 68,012 
40. New Premier Insurance Company Ltd. AT Si ase ae 1,21,110 
41 Northern India General Insurance Company Ltd. os wens 908 
42 Oriental Fire & General Insurance Company Ltd. eee ie at 2,43,98,000 
43 Pandyan Insurance Company Ltd. ... ses poe) See eae 80,00,000 
44 Pioneer Fire & General Insurance Company Ltd. we aa eis 11,82,610 


45 Porbandar Insurance Company Ltd. Sa ose ase aes 59,194 





























48 Prachi Insurance Company Ltd- ... eee ese Éa ine 21,375 
47 Ruby General Insurauce Company Ltd. es asa ase al 1,38,74,000 
48 Shree Mahasagar Vima Company Ltd. ee ee jee wes 1,18,252 
49 South India Insurance Company Ltd. ae ae ps 60,63,000 
50 Sterling General Insurance Company Ltd. Preference 
shares 23,000 
Ordinary 
shares 16,08,139 
SL Triton Insurance Company Ltd. .. ~ IR an pee ie 47,07,180 
52 United India Fire & General Insurance Company Ltd. se. ote vei 21,39,991 
53 Universal Fire & General Insurance Company Ltd. Ses so = 24,71,618 
54 Vanguard Insurance Company Ltd. ia aes pon om 896 
55 Vulcan Insurance Company Ltd. ... sae oo z à 82,49,617 
PART B 
0 eer arene NR SRA RAE MATTE aT ARE I TESOL aa AS CT TR ANAC ERE SRY A NE YET 
- Serial Name of Insurer F Amount to be 
Number paid 
(l) . (2) (3) 
Rs. 
l Co-operative Fire & General Insurance Society Ltd, ... Cisa eos 18,869,000 
2 Co-operative General Insurance Society Ltd, ... oe ss sees 5,893,000 . 
8 Indian Mutual General Insurance Society Ltd. abs ses 1,40,000 
4 Life Insurance Corporation of India ae ice ia sas 2,81,34,000 
5 Millowners’ Mutual. Insurance Association Ltd, ue eas a 12,89,000 
6 Orissa Co-operative Insurance Society Ltd. ... aes 2,83,000 
7 Reinsurance Association of India (International) Ltd. ... oot oie 18,000 
8 Union Co-operative Insurance Society Ltd. ... ae eae 87,860,000 
9 Alliance Assurance Company Ltd. ... ane see . sos 36,865,000 
10 American Insurance Company aes Za DE aia ea 8,380,000 
1L Atlas Assurance Company Ltd. ... i ses aes 64,85,000 
12 Baloise Insurance Company Limited sa See a es 22,867,000 
13 British Aviation Insurance Company Ltd. =... sue wee aes l, 
14 Caledonian Insurance Company... ast das ste ses 81,000 
15 Century Insurance Company Ltd, n.e - Rie sa - ee 6,04,000 
18 Commercial Union Assurance Company Lt sa on 85,20,000 
17 Eagle Star Insurance Company Ltd. aes ea s Sas 387,12,000 
18 Gerling Global Reinsurance Company Ltd. .. ove ea ee 1,000 
19 Great American Insurance Company Ltd. .., si Pee, pon 8,81,000 
20 Guardian Assurance Company Ltd. sea as cas 19,98,000 
21 Hanover Insurance Company iis ae = A 42,18,000 
22 Hartford Fire Insurance Company ... oe os os <a 2,96,000 
23 Home Insurance Company . ove ave . ose oe 3,78,000 
24 Legal & General Assurance Society Ltd. .. - = ee sea 5,28,000 
26 Liverpool and London and Globe Insurance Company Ltd- ae Sa 8,23,000 
26 London Assurance aes wee ee ; sa woe 12,30,000 
27 London Guarantee & Accident Company Ltd. kas as wa 40, 
28 London & Lancashire Insurance Company Ltd. aes se 47,70,000 
29 L'Union Fire, Accident and General Insurance Company Ltd. .. pa 1,000 
80 National Employers’ Mutual General Insurance Association Ltd, ... = 8,17,000 
81 National Insurance Company of New Zealand Ltd. wee zee Bss ' 
32 New Hampshire Insurance Company sos one se. noe 19,08,000 
33 New Zealand Insurance Company Ltd. aoe a aie ae 10,84 oog 
84 Norwich Union Fire Insurance Society Ltd. ... ace ae i 31,43,0 
85 Phoenix Assurance Company Ltd. ..… ies pa oes exe 2, 63,000 
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caer Name of Insurer pane k ba 
(1). (2) (3) 
Re. 

86 Provincial Insurance Company Ltd- = cee ks sae 1,000 
87 Queensland Insurance Company Ltd. ose Sas sas oa 10,931,000 
38 Royal Exchange Assurance eee ‘oe aa eos oa 49,62,000 
39 Royal Insurance Company Ltd. ... asa pa aes ‘see 73,28,000 
40 Scottish Union & National Insurance Compan ~~ eee ei 43,15,000 
41 Skandia Insurance Company Ltd, cas sea tos ost 1, 
42 South British Insurance Company Ltd. bsi a ies oe 18,42,000 
43 Sun Insurance Office Ltd. - en i ise 25,868,000 
44 Switzerland General Insurance Company Ltd. soe ses Fo 6,35,000 
45 Threadneedle Insurance Company Ltd. see si ina “a 1,000 
48 Tokyo Marine & Fire Insurance Company Ltd. za RA 82,000 
47 Union Insurance Society of Canton Ltd. ese sea sé 5,89,000 
48 United Scottish Insurance Company Ltd. he o A pa 83,000 
49 Welfare Insurance Company Ltd. ... ase es ica ase 1,000 
50 Western Assurance Company pe e.. vee eee 18,92,000 
51 Yorkshire Insurance Company Ltd. . soa si s 158,31,000 
52 Zurich Insurance Company Ltd, „ee aoa sss m a 1,0 





THE INDIAN COPPER CORPORA- ' 
TION (ACQUISITION OF UNDER- 
TAKING) ACT, 1972 


(Act, No. 58 of 1972)* 
[21st September, 1972] 


An Act to provide for the acquisition of 
the undertaking of the Indian Copper 
Corporation Limited for the purpose of 
enabling the Central Government. to 
conserve and exploit, in a scientific and 
rational manner, to the maximum ad- 
vantage of the nation, the copper de- 
posits in the Singhbhum beltin the 
State of Bihar, to utilise the copper 
deposits in such manner asto subserve 
the common good, in the context of the 
requirements of copper in the country, 
and for ‘matters connected therewith 
or incidental thereto, 


Be it enacted by Parliament in the Twenty. 
third Year of the Republicof Indiaas fol. 
lows :— 

CHAPTER I 
PRELIMINARY 
1. Short title. 

This Act may be called the Indian Copper 
Corporation (Acquisition of Undertaking) Act, 
1972. 


2. Declaration as to the policy of the 
State. 
It is hereby declared that this Actis for 
giving effect to the policy of the State to. 
* Recelved the assent of the President on 31-9-1972, 
Act Published in Gas, of India., 21-9-1972, Pt. 
ILS. 1, Ext. p. 885. 

For Statement of Objects and Reasons, see Gaz., of 
India. 28-8-1972, P Pt, II-B. 2, Ext. p. 888. 





wards ssouring the principles specified in 
clause (b) of article 39 of the Oonstitution, 

Explanation.—In this section, ‘State’ hag 
the same meaning as in article 12 of the Cone. 
tifution. 


_3. Definitions. 


In this Act, unless the context otherwise 
requires,— 

ta) “appointed day” means the date of 
commencement of this Act; 

(b) “company” means the Indian Copper 
Corporation Limited, being a company incor. 
porated in England and having its principal 
place of business, in India, at Gillander 
House, Netaji Subhas Road, Oaleutta-1; 

(0) "Hindustan Copper” means the Hin. 
dusan Copper Limited, baing a Government 
company as defined inssction 617 of the Oom. 
panies Act, 1986, and having its registered 
office at Khetri Nagar in the State of Rajas. 


than; 
(d) “undertaking of the company” meang 
the undertaking of the company in India. 


OHAPTER II 


ACQUISITION OF THA UNDERTAKING OF THE 
INDIAN Ooppre CORPORATION Limrrtep. 


4. Undertaking of the company to vest 
in Central Government. 

On the appointed day, the undertaking of 
the company shall, by virtue of this Act, stand 
transferred to, and vested in, the Central 
Government, 


5. General effect of vesting under sec. 
tion 4. 

(1) The enaestabine of the company shall 

-be deemed to include all asseta, righta, lease. 


al 
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holda (including mining lessees, if any); 
powers, authorities and privileges; and all 
property, movable and immovable, including 
lands, buildings, works, mines, workshops, 
projecis, smelters, refineries, stores, instru- 
ments, machinery, locomotives, automobiles 
and other vehicles; mined or extracted copper 
‘and other ores, concentrates and metals, in 
process or in stock or in transit; cash balances, 
cash on hand, reserve fund, investments and 
_ book debts; and all other rights and interests 
arising out of such property as were imme. 
diately before the appointed day in the 
ownership, possession, power or control of the 
company in relation to ita undertaking in 
India; and all books of account, registers, 
maps, plants, sections, drawings, records of 
survey and all other documents of whatever 
nature relating thereto; and shall also be 
deemed to include all borrowings, liabilities 
and obligations of whatever kind then sub- 
sisting of the company in relation to its 
undertaking i in India. 


(3) All property included as aforesaid in 
the undertaking of the company whioh has 
vested in the Oentral Government under s80- 
tion 4 shall, by force of such vesting, be freed 
and discharged from any trusts, obligations, 
mortgages, charges, liens and other incum- 
brances affecting it, and any attachment, in. 
janction or any decree or order of any court 
restricting the use of auch property in any 
manner shall be deemed -to have been with- 
drawn. 


(3) Subject to the other provisions contained 
in this Act, all contracts and working arrange- 
ments which are subsisting immediately , be- 
fore the appointed day and affecting the com. 
. pany shall, in so far asthey relateto the 
undertaking of the company, cease to have 
effect or be enforceable against the company 
` or any person who was surety, or had guaran- 
teed the performance thereof, and shall be of 
as full force and effet against or in favour of 
the Central Government and enforceable as 
fully and effectually as if instead of the com- 
pany, the Central Government had been named 
therein or had been a party.-thereto. 


(4) Subject to the other provisions oon- 
tained in this Aot, any proceeding or cause 
of -action pending or existing immediately 
before the appointed day by or against 
the company in relation to its undertaking 
in India may, as from such commence. 
ment, be continued and enforced by or against 
the Central Government as it might have 
been enforced by or against the company if 
this Act had not been passed, and shall cease 
to- be enforceable by or against the oompany: 
ita surety or guarantor. 


6. Power of Central Government to 
direct vesting of the undertaking in 
Hindustan Copper. 

(1) Notwithstanding anything contained in 
Sections 4 and 6, the Central Government 
may, by order in writing, direct that the 
undertaking of the company togather with all 
ita properties, saseta liabilities and obligations 
specified in sub-section (1) of Section 6 shall, 
instead of continuing to vest in the Central 
Government, vest in Hindustan Oopper either 
on the date of publication of the direction or 
on such earlier or later date (not being a date 
earlier than the appointed day) as may be 
specified in that direction. 


(2) Where an order vesting the undertaking 
of the company in Hindustan Copper is made 
under sub-section (1), all the rights, liabilities 
and obligations of the Central Government in 
relation to the undertaking of the company 
shall, on and from the date of such vesting: 
be deemed to’ have become the rights, liabi- 
lities and obligations, respectively of Hindu- 
stan Copper. 


(3) Hindustan Copper shall, in the manage. 
ment and administration of the undertaking 
of the company, aot in accordance with such ` 
directions, if any, aa may be .isaued by the 
Central Government in this behalf. 


(4) Hindustan Copper may also apply to the 
Central Government at any time for instruc- 
tions as to the manner in whioh the manage- 
ment of the undertaking of the company or 
in relation to any matter arising in the course 
of such management shall be conduoted. 


7. Duty to deliver possession of property 
acquired and documents relating 
thereto. 


(1) Where any property has vested in the. 
Central Government or Hindustan Copper 
under this Act, every person in whose posses- 
sion or ‘oustody or under whose control the 
property may be, shall deliver the property to 
the Central Government or Hindustan Coppers 
ag the cage may be, forthwith. 


(2) Any person who, on the appointed day, 
hes in-his possession or uader his control, any — 
books, documenta or other papera relating to 
the underisking of the company, which have 
vested in the Central Government or Hindu. 
stan Copper under this Act and which belong 
to the company or would have go belonged if 
the undertaking of the company had noi 
vested in the Central Government or Hindue. 
tan Copper, shall be liable to ascount for the 
said books, documente and papers to the 
Central Government or Hindustan Copper, as 
the case may be, and shall deliver them up to 
the Central Government or Hindustan Oopper. 
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(3) The Central Government or Hindustan 
Copper may take, or cause -to be taken, all 
necessary steps for securing possession of all 
properties which have vested in that Govern- 
ment or Hindustan Copper under this Act. 


8. Duty to furnish particulars. 


The company shall, within one month fons 
the appointed day or such further period as 
the Central Government may allow in this 
behalf, furnish, in respect of the undertaking 
of the company, a3 on the appointed day, a 
complete inventory of — 

(i) all the properties and assets; 

(ii) all the liabilities and obligations; and 

(iii) all agreements entered into by the 
company and in force on that day (including 
agreements, whether express or implied, 
relating to leave, pension, gratuity and other 
terms of service of any officer or other em: 


ployee of the company), under whioh, by. 


virtue of this Act, the Central Government or 
Hindustan Copper has, or will have, or may 
hava, liabilities or obligations, 

and for this purpose, the Central Government 
or Hindustan Copper shall afford the company 
all reasonable facilities. 


9. Transfer of service of existing em- 
- ployees, 


(1) Every officer or other employee em. 
ployed, immediately before the appointed day, 
in connection with the affaira of the under. 
taking of the company, shall, as from tbat 
day, become an officer or other employee of 
the Central Government and shall, as from 
the date of publication of the direction made 
under gub.section (1) of Section 6 or the date 
specified therein, become an officer or other 
employee of Hindustan Copper and shall hold 
his office by the same tenure, at the same 
remnneration and upon the same terms and 
conditions and with the same rights and 
privileges as to pension, gratuity and other 
matters as he would have held under the 
company, if this Act had nob been passed, and 
shall continue to do ao, unless and until his 
employment in the Central Government or, a8 
the case may be, Hindustan Oopper, is ter- 
minated or until his remuneration, terms and 
conditions are duly altered by ths Central 
Government or Hindustan Copper : 

Provided that nothing contained in this sub- 
. section shell apply to any officer or other 
employee, who has, by notice in writing given 
to the Central Government within thirty daya 
from the appointed day. intimated his inten. 
tion of not becoming an officer or other em. 
ployee of the Central Government or Hindu. 
atan Copper. 


(2) Notwithstanding anything contained i in 


the Industrial Disputes Act, 1947, or in any 
other law for the time being in force, the 
transfer of the services of any officer or other 
employee of the company to the Central 
Government or Hindustan Oopper by reason 
of the provisions of this Act shall not entitle 
any sguch officer or other employes to any 
compensation under that Act or other law, 
and no such claim shall be entertained by any 
court, tribunal or other authority. 


10. Provident, superannuation, welfare 


and other funds. 

(1) Where the company has established a 
provideat, superannuation, welfare or any 
other fund for the benefit of its officers or 
other employees and constituted a trust in 
respect thereof, the moneys relatable to the 
officars or other employees, whose services 
have become transferred, by or under this Act, 
to the Oentral Government or Hindustan 
Copper, shall, out of the moneys standing on 
the appointed day, to the credit of such pro- 
vident, superannuation, welfare or other 
fund, stand tranaferred to, and vested in, the 
Oentral Government or Hindustan Copper, as 
the case may be free from any such trust. 

(2) The monsys which stand transferred 
under sub.section (1) to the Central Govern. 
ment or Hindustan Oopper shall be dealt with 
by that Government or Hindustan Copper, as 
the case may be, in such manner as may be 
prescribed by rules made under this Act. 


OHAPTER MI 


PAYMENT OF AMOUNT 
11. Amount to be paid for transfer and 
vesting of the undertaking of the 
company. 

(1) The company shall be given ‘by the 
Oentral Government; in cash an amount of 
rupees seven and a half crores for vesting in 
it under section 4, of the undertaking of the 
company. 

(8) The amount payable under sub-section 
(1) shall carry simple interest at the rate of 


‘four pez cent per annum from the appointed 


day. . 
OHAPTER IV — 


MISOBLLANEOUS — 


12. Penalties. 

(1) Any perron, who — 

(a) having in his possession, custody or con- 
trol any property forming pazt of the under- 
taking of the company, wrongfully withholds 
such property from the Central Government 
or Hindustan Copper; or 

(b) wrongfully obtains possession of any 
property forming part of the undertaking of 


.the company which haa vested in the Central 
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Government or Hindustan Copper uuder this 
Act; or - ; 

(e) wilfully withholds or fails to furnish 
to the Central Government or Hindustan 
Copper "as required by sub.gestion (2) of sec- 
tion 7, any document which may be in his 
possession, custody or control ; or 

(a) wilfully faila to furnish an inventory 
@8 required under gection 8; or 

(e) when required to furnish such inventory 
furnishes any particolarg therein which are 
false and which he either knows or believes 
to be false or does not believe to ba true, 
shall be punishable with imprisonment for a 
term which may extend to two years, or with 
fine or with both; 

Provided that the Court trying any offence 
ander clause (a) or clause (b) or clause (e) of 
thig sub-section may at the time of convicting 
the accused pereon order him to deliver up or 
refund, within a time to be fixed by the Oourt 
any property or cash wrongfully withheld or 
obtained or any document wilfully withheld 
or not furnished. 

(2) No Court shall take cognizance of an 
offence punishable under this section except 
with the previous sanction of the Central 
‘Government or an officer authorised by that 
‘Government in this behalf. 


13. Offences by companies. 

(1) Where an offence under this Act has 
been committed by a company every person 
who at the time the offence was committed 
wag in charge of, and was responsible to the 
company for the conduct of the business of 
the company ss well as the company shall be 
deemed to be guilty of the offence and shall 
be liable to be proceeded against and punished 
accordingly ; 

Provided that nothing contained in this 
sub.section shall render any such person liable 
to any punishment, if he proves that the 
offence was committed without his knowledge 
or that he had exercised all due diligence to 
prevent the commission of such offence, 

(2) Notwithstanding anything contained in 
anb.section (1), where any offence under this 
Act has been committed by a company and it 
is proved that the offence has been committed 
with the consent or connivance of or is attri- 
butsble to any neglect on the part of any 
director, manager, secretary or other officer of 
the company, such director, manager, secretary 
or other oficer shall be deemed to be guilty 
of that offence and shall be liable to be pro. 
ceeded against and punished accordingly. 


Haeplanation. — For the purposes of this 
pection,— 
_ (a) “company” means any body corporate 


and includes a firm or other association of 
individuals; and 

(b) “director” in relation to a firm meang 
a partner in the firm. 


14. Receiver not to be appointed in rela- 

tion to the business of the company. 

No proceeding for the appointment of a 

Receiver in reapect of the business of the 

company in so far as it relates to its under. 

taking in India, shall lie in any Court exoept 
with the consent of the Central Government. 


15. Act to have overriding effect. 

The provisions of this Act shall have effect 
notwithstanding anything inconsistent there- 
with contained in any law other than this Act 
or in any instrument having effect by virtue 
of any law other than thia Act or in any 
decree or order of any Court, tribunal or other 


. authority. 


16. Protection of action taken in good 
faith. 


(1) No suit prosecution or other legal pro. 
ceeding shall lie against the Central Govern. 
ment or Hindustan Copper or any of ita 
officers or other employees for anything which 
isin good faith done or intended to be done 
under this Act. 


(2) No suit or ‘other legal proceeding shall 
lie against the Central Government or Hindu. 
stan Oopper or any of its officers or other 
employees for any damage caused or likely 
to be caused by anything which is in good 
faith done or intended to be done under 
this Act 


17, Contracts in bad faith may be can- 
_celled or varied. 

(1) If the Central Government ig satisfied 
after such inquiry as it may think fit, that any 
contract or agreement entered into at any 
time within twelve months immediately pre. 
ceding the 10th day of March, 1972 between 
the company or the managing agents of the 
company or any other person, in so far as 
such contract or agreement relates to the 
undertaking of the company has been entered 
into in bad faith or is detrimental to the 
interests of the undertaking of thecompany, - 
it may make an order cancelling or varying 
(either unconditionally or subjest to such 
conditions as it may think fit to impose) such . 
contract or agreement and theresfter the 
contract or agreement shall have affect accord. 
ingly: 

Provided that no contract or agreement 
shall be cancelled or varied except after 
giving to the parties to the contract or agree 
meni readonable opportunity of being heard. 








1972 


(2) Any person‘aggrieved by an order under 
sub-section (1) may make an application to the 
High Oourt within the local limits of whose 
jurisdiction the principal place of business of 
the company in India is situated for the varia- 
tion or reversal of such order and thereupon 
such Gourt may confirm, modify or reverse 
auch order. 


18. Power to make rules. 

(1) The Central Government may by notifi- 
cation in the Official Gazette, make rules to 
Garry out the provisions of this Act. 


(2) Every rule made by the Central Govern- 
ment under this Act shall be laid as soon as 
may be after it ia made before each House of 
Parliament, while it is in session, for a total 
period of thirty days which may be comprised 
in one session or in two or more successive 
gessions, and if, before the expiry of the 
session immediately following the session or 
the successive sessions aforesaid both Houses 
agree in making any modification in the rule 
or both Houses agree that the rule should not 
be made the rule shall thereafter ‘have effect 
only in such modified form or be of no effact 
ag the case may be; so, however, that any such 
modification or annulment shall be without 
prejudice to the validity of anything pre. 
viously done under that rule. . 


19. Repeal of Act 11 of 1972 

The Indian Copper Corporation (Taking 
Over of Management) Act, 1972, is hereby 
repealed. 


THE FORMER SECRETARY OF 
STATE SERVICE OFFICERS 
(CONDITIONS OF SERVICE) 

ACT, 1972 
(Act No, 59 of 1972)* 
[21st September, 1972] 
An Act to provide for the variation or 
revocation of the conditions of service 


of former Secretary of State Service 


officers in respect of certain matters 
and for matters connected therewith or 
incidental thereto. 


Be it enacted by Parliament in the Twenty. 
third Year of the Rapublic of India as 
follows :— 


1. Short title and commencement. 
(1) This Act may be oalled the Former 


[*) Received the sesent of the President on 321-9- 
1972. Act published in Gaz, of India, 21-2- 
1978, Pt. II-S. 1, Ext. p. 848. For statement 
of Objects & Reasons see Gas. of India, 80-8. 
1972, Pt. II-B. 9, Ext., p- 979. 

[t] Appointed date 1-10-1972 see Gas. of India, 
28-9-1973, Pt, II-S. 8 (i), Ext., p. 1159. 
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Secretary of State Service Officers (Conditions 
of Service) Act, 1972. 


(2) It shall come into force on aik date ag 
the Oentral Government may, by notification 
in the Official Gazette, appoint, 


2, Definitions. 


In this Act, unless the context otherwise 
requires,—— 4 

(a) “appointed tday” means the datet on 
which thia Aot comes into force: 

(b) "former Secretary of State Service 
officer” means a person referred to in sub- 
Clause (a) ox sub-clanse (b) of clause (1) of 
article 312A of the Constitution; 

(o) ‘‘LO.8. member of the Indian Adminis- 
trative Service’ means: a person who was 
appointed to the Civil Service of the Crown 
in India known as the Indian Civil Service 
and who on the appointed day is a member of 
the Indian Administrative Service; 

(a) "I.P. member of the Indian Police Ser. 
vice” means a person who was appointed to 
the Police. Service of the Crown in India 
known as the Indian Police and who on the 
appointed day is a member of the Indian 
Police Service; 

(o) “pension” has the meaning assigned to 
it in clause (17) of article 368 of the Oonséi. 
tution. 


3. Conditions of service of I.C.S. mem- 
bers of the Indian Administrative 
Service. 

Subject to the other provisions of this Act, 
on and from the appointed day, — 

(a) the conditions of service as respecte, — 

(i) remuneration, 

(ii) leave, and 

(iii) pension; 

(b) the rights as respects disoiplinary 
matters; and 

(o) the conditions of service and the rights 
gs respecte all other matters, 

of the I.0.8 members of the Indian Adminis. 

trative Service shall be the same as those of 

the other members of that Service and accor. 
dingly and subjeot as aforesaid, the provisions 
of the All India Services Act, 1951 and the 
roles and regulations made or deemed to hava 
been made thereunder, as in force from time 
to time, shell apply to and in relation to the 

1.0.8. members of the Indian Administrative 

Service as they apply to and in relation to the 

other members of that Service. 


4. Conditions of Service of I.P. members 
of the Indian Police Service. 
Subject to the other provisions of this Act, 
on and from the appointed day,— 
(a) the conditions of service as respects, — 
(i) remuneration, 
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(ii) leave, and 

(iii) pengion; 

(b) the rights as respects disciplinary 
matters; and 

(o) the conditions of service and the rights 
as respects all other mattera, 


of the I.P. members of the Indian Police Ser. 


„Vice shall be the same as those of the other 
members of that Service and accordingly and 
subject as aforesaid. the provisions of the All- 
India Services Act, 1951 and the rules and 

_ regulations made or deemed to have been 

made thereunder, as in force from time to 
time, shall apply to and in-relation to the LP. 
members of the Indian Police Service as they 
`- apply to and in relation to the other members 
of that Service. 


5. Pay of LC.S. members of Indian Ad- - 


ministrative Service and I.P. mem- 
bers of Indian Police Service, 
Notwithstanding anything contained in sec- 
tion 3 or section 4, an L.O.8. member of the 
Indian Administrative Service or an IP. 
member of the Indian Police Services, as the 
case may be, holding a post specified in the 
Schedule or a post declared by the Central 
Government to be equivalent to such poss 
shall, for so long ashe holds that post, be en- 
titled to draw pay as indicated against the 
post in the Schedule. 


6. Retirement of I.C.S. members of 
Indian Administrative service and 
I. F. members‘of Indian Police Ser- 
vice. 


Notwithstanding anything contained in sec- 
bion 3 or section 4,— 

(a) an L O. 8. member of the Indian Ad. 
ministrative Service, unless his service has 
‘been extended before the appointed day in 
accordance with the rulea and regulations 
then applicable oris extended on or after 
that day in accordance with the roles and 
regulations applicable to the other members 
of the Indian Administrative Service, shall 
retire compulsorily,— 

(i) where he attains the age of fifty.eight 
- gears before the expiry of. six months from 
the appointed day, on the date of expiry of 
- the said period of six months or on the date 
on which he shall retire compulgorily in ac. 
cordance with the rules applicable to him im. 
mediately before the appointed day whiohaver 
date is earlier; 


(ii) in any other case, on his attaining the 
age of fifty-eight years; 


. (b) the Central Government shall have and 
shall be deemed always to have had the” 


power to require an J. 0.8. member of the 
Indian Administrative Service or an [L P, 





member of the Indian Police Service, in con- 
sultation with the Government of the State 
on whose cadre he is borne and after giving 
to such member at least three months’ previ- 
ous notice in writing to retire in public in. 
terest from service on the date on which such 
member completes thirty years of qualilying 
service or attains filly years of age or on any 
date thereafter to be specified in the notice; 
(c) an 1.0.8. member of the Indian Ad. 
ministrative Service or au LP. member of the 
Indian Police Service may, after giving at 
least three months’ previous notice in writing 
to the Government of the Staie on whose 
cadre he is borne, retire from service on the 
date on which such member complotes thirty 
years of qualifying service or attains fifty 


‘years of age or on ‘any date thereafter to be 


specified in the notice: 
Provided that no member under suspension 


` ghall- retire from service except with the ' 


specific approval of the Government of -the 
State on whose cadre he is borne. 

Explanation. —For the purposes of clause 
(b) and clause (0), “qualifying gervice’” means 
servics qualifying for purposes of pension. 


7. Pension of I. C. S. members of Indian 
Administrative Service. 


Notwithstanding anything 
section 3,— 

(a) an LO.8. member of the Indian Ad. 
ministrative Service shall subject to the pro. 
visions of seotion 8 and subject to the game 
provisions in regard to the right of the Oen. 
tral Government to withdraw the whole or 
any part of peneion or to order recovery of 
pension and the same conditions for grant of 
retirement benefits, as are applicable for the 
time being in the casa: of other members of 
the Indian Administrative Service, be entitled 
on his retirement from service in scoordance 
with the provisions of section 6, to receive by 
way of annuity rupees thirteen thousand 
three hundred and thirty-three and one-third; 

(b) no death.cum.retirement gratuity bene- 
fits shall be available to or in respect of an 
LO.8. member of ths Indian Administrative 
Service unless such member has exercised 
his option for such benefils before the ap. 
pointed day in accordance with the orders of 
the Central Government in that behalf and 
the benefits admissible to or in relation to an- 
1.0.8. member of. the Service who so exer- 
ciced hia option shall be subject to the condi. 
tions specified in the said orders snd to the 
same Gonditions for grant of retirement bene. 
fits as are spplicable for the time being in the 
case of other members of the Indian Adminis. 
trative Bervice; 

(o) no family pension benefits shall be ad: 


contained in. 
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missible in relation to an 1.0.8. member of 
the Indian Administrative Service unless such 
member exercised his option ia respect of 
auch benefits before the appointed day in ac. 
cordance with the orders of -the Oentral 
Government in that behal! and the benefits 
admissible in relation to an 10.8. member 
of the service who so exercised his option 
hall be subject to the conditions specified in 
the sgid orders; 


(d) the Provident Fand account of an 
1.0.8. member of the Indian Administrative 
Service shall be credited, on his retirement 
or previous death, with the same amount, if 
any, 28 would have been credited by way of 
contribution in accordance with the rules in 
force immediately before the appointed day. 


8. Pension payable to former “Secretary 
of State Service officers in Indian 
currency only. 


(1) No former Seoretary of State Service 
officer shall be entitled. or ba deemed ever to 
have been entitled, to claim,— 

(a) pension in sterling; or 

(b) that his pension shall be paid outside 
India; or ; 

(c) where his pension was expressed in 
sterling or a fixed sterling minimum was ap- 


plicable in respect ofthe pension payable to- 


him, that his pansion shall be computed in 
the rupee equivalent of the amount fixed in 
aterling ata rate of exchange exceeding the 
tate of rupees thirteen and one.third to the 
pound sterling. 


(2) Notwithstanding any judgment, derea 
or order of any court, every former Secretary 
of State Service officer who has been paid 
the rupee equivalent or, es the case may be, 
the pound sterling equivalent of his pension 
by calculating auch pension with reference to 
a rate of exchange exceeding tha rate of er- 
change of rupees thirteen and one-third to 
the pound sterling, shall refund to the Cen. 
tral Government or, as the case may be, the 


State Government, the sum by which the . 


amount paid to him exceeds the samonnt 
which would have been payable to him if the 
calculation had been made at the rate of ex. 
change of rupees thirteen and one.third to 
the pound sterling and the Central Govern. 
ment or the State Governmont.may set off, 
in such manner as it may deem fit, the 
amount required tobe go refunded to it by 
any such officer against any sum (including 


pension) which isor which may become due 


from that Government to such officer.. 


(3) For the removal of doubts, it is hereby 
declared that the provisions of sub-sections (1) 


and (2) shall apply toa former Seoretary of 
State Service offcer who is holding or has 


- held the office of tha Ohief Justice or other 
- Judge of the Supreme Oourt or a High Court, 


the Comptroller and Auditor General of India, 
the Ohairman or other member of the Union 
or a State Pablio Service Commission or the 
Chief Election Commissioner as they apply to 
other former Searstary of State Service 
officers, . 


9. Power of Central Government to adapt 
certain rules, regulations and orders. 


(1) For the purpose of bringing the pro. 
visions of any rules and regulations made or 
deemed to have been made under the 
All-India Services Act, 1951 or any rules, 
regulations or ordera (including any other 
instrument having the force of law) applicable 
immediately before the appointed day to or 
in relation to former Beöretary of State 
Service officers into accord with the provisions 
of this Act, the Central Government may, 
before the expiry of two years from the ap- 
pointed day, by order published in the Official 
Gazette, make such adaptationa and modifica. 
tions of such rules, regulations or orders, 
whether by way of repeal or amendment, as 
may be necessary. 


(2) The provisions of sub.section (1) shall 
be in addition to and not in derogation of 
any power under any other law to amend or 
repeal the rules, regulations and orders re. 
ferred to in that sub-section. 


10. Power to construe rules, regulations 
and orders. 


_ Notwithstanding that no provision or 
insufficient provision hag been made under 
Section 9 for the adaptation of any rale, 
regulation’ or order referred to in that 
section, any court, tribunal or authority, 
required or empowered to enforce such rule, 
regulation or order may construe it with such 
modifications ag may be necessary to bring it 
into accord with the provisions of this Act. 


‘41. Power to remove difficulties. 


(1) If any difficulty arises in giving effect 
to the provisions of thia Act, the Centrel 
Government may, by general or special order 
published in the Official Gazette, for the 


‘purpose of removing the difficulty, make such 
- provisions not inconsistent with the provisions 


of this Act as appear to it to be necessary or 
expedient: 2 


- Provided that no such order shall be. made 
under this sub-section after the expiry of 
thres years from the appointed day. 
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(2) Every order made under sub-section (1) 13. Saving of orders in respect of disci- 


shall, as soon as may be after it is made, be plinary matters. 

laid before each House of Parliament, Any order in respect of disciplinary mattor 
ans in relation to any LO.S. member of the Indian 

12. Act to have overriding effect. Administrative Service or any I,P. member of 


The provisions of this Actor of any order the Indian Police Service in force immediately 
made thereunder shall have effect notwith- before the appointed day shall continue in 
` Bkanding anything inconsistent therewith con- force ag from the appointed day : 
tained in any law other than this Act or 
in any rule, regulation or order or other Provided that nothing in this section shall 
instrument having effect by virtue of any law derogate from the powers of the competent 





other than this Act. authority to vary or rescind such order. 
THE SCHEDULE 
(Ses section 5) 
Part I 
I.0.8. Members of the Indian Administrative Service 

Serial No. Post Pay or Scale of Pay 

1 Secretary to the Government of India... -- Rs. 4,000. 

2 Additional Seoretary to the Government of India .. Rs. 8,500. 

8 Joint Secretary to the Government of India Pan Rs. 3,000. 

4 First Member, Board of Revenue, Tamil Nadu w Rs. 38,750. 





i 


Parr II 
“I, P. Members of the Indian Police Service 


Serlal No. Post Pay or Scale of Pay 





l Director, Intelligence Bureau : eo Rs. 8,500. 
2 Director General, Central Reserve Police Force æ. Rs. 3,250. 
8 Deputy Director, Intelligence Bureau  ... œ. Rs. 1,950—50—2,150 Plus 


Rs. 100 Special Pay. 


re 








4 Inspector-General of Police = Rs. 2,500 —125—3,000. 
5 Commissioner of Police, Calcutta Ss we - Rs. 2,800—50 —2,500, 
6 Deputy Inspector-General of Police’ oes e Rs. 1,950—50—2,150. 
THE ANTIQUITIES AND ART  - 12 Persons whose licences have been revoked: 
TREASURES ACT, 1972 may sell antiquities to other licensees. 
(Act No. 52 of 1972) 13, Power of Central Government to carry: 
CONTENTS on the business of selling antiquities to- 
1. Short tile, extent and commencement. the exclusion of others. 
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21. Appeals against decisions of licensing 
officers and registering officers. 

22, Appeals against awards of arbitrators. 

23, Powers of entry, search, seizure, eto. 

24, Power to determine whether or not an 
article, ete., is antiquity or not treasure. 

25. Penalty. 

26, Cognizance of offences. : 

27. Magistrate's power to impose enhanced 
penalties, 

28. Offences by companies. 

29. Protection of action taken in good faith. 

30. Application of other law; not barred. 

31. Power to make rules. 

32. Repeal. 

33. Amendment of Act 24 of 1958. 


THE ANTIQUITIES AND ART 
TREASURES ACT, 1972 


[Act No. 52 of 1972]* 


An Act to regulate the export trade in 
antiquities and art treasures, to provide 
for the prevention of smuggling of, and 
fraudulent dealings in, antiquities, to 
provide for the compulsory acquisition 
of antiquities and art Treasures for 
preservation in public places and to 
provide for certain other matters con- 
nected therewith or incidental or ancil- 
lary thereto. 

Be it enacted. by Parliament in the Twenty- 
third Year of the Reupblic of India as tol. 
lows : i 
1. Short title, extent and commencement. 


(1) This Act may be called the Antiquities 
and Art Treasures Act, 1972. 


(2) It extends to the whole of India. 


(3) It shall come into force on such date ag 
the Central Government may, by notification 
in the Official Gazette, appoint and different 
dates may be appointed for different provi. 
sions of this Aot and for different States and 
any reference in any such provision to the 
commencement of this Act shall be construed 
as a reference to the coming into force of that 
provision. 

2. Definitions. 

(1) In this Aot, unless the context otherwise 
requires,— 

(a) “antiquity” inoludes— 

(I) (i) any coin, sculpture, painting, epigraph 
or other work of art or craftsmanship ; 

[*] Recaived the assent of the President on 9-9-1973. 


Act published in Gas. of India; 11-9-1972, Pt. IJ- 
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(ü) any article, object or thing detached 
from a building or cave ; 

(iii) any article object or thing illustrative. 
of science, art, crafts, literature, religion, cug.. 
toms, morals or polities in bygone ages ; 

(iv) any article, object or thing of historical. 
interest ; 

(v) any article, object or thing declared by- 
the Oentral Government by notification in the. 
Official Gazette, to be an antiquity for the- 
purposes of this Act, 
which has been in existence for not less than. 
one hundred years : and 

(II) any manuscript, record or other docu- 
ment which is of scientific, historical, literary- 
or sesthetic value and which has been in. 
exiatence for not less than seventy-five yeara ; 

(b) “art treasure” means any human work 
of art, not being an antiquity, declared by the 
Oentral Government by notification in the 
Official Gazette, to be an art treasure for the 
purposes of this Ach having regard to ita. 
artistic or aesthetic value : 

Provided that no declaration under this: 
clause shall be made in respect of any such. 
work of art so long as the author thereof is 
alive : ' 

(o) “export” means taking out of India to a, 
place outside India ; 

(d) "licensing officer” means an officer: 
appointed 28 such under gection 6 ; 

(e) “registering officer” means an officer 
appointed as euch under section 15 ; 

(f) “prescribed” means prezoribed by rules- 
made under this Act. 

(2) Any reference in this Act to any law 
which is not in force in any area shall, in. 
relation to that area, be construed aa a refer- 
ence to the corresponding law, if any, in force- 
in that area, 


3. Regulation of export trade in anti--. 
quities and art treasures. 

(1) On and from the commencement of this- 
Aci, it shall not be lawful for any person, . 
other than the Osntral Government or any 
authority or agency authorized by the Central. 
Government in this behalf, to export any: 
antiquity or art treasure, 

(2) Whenever the Central Government or- 
any authority or agency referred to in sub. 
section (1) intends to export any antiquity or - 
arb treasure such export shall be made only - 
under and in accordance with the terms and 
conditions of a permit issued for the purpose. 
by such authority as may be prescribed, 


4. Application of Act 52 of 1962. 

. The Customs Act, 1962, shall have effect in. 
relation to all antiquities and art treasures, 
the export of which by any person (other thar- 


ae CCS - 
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the Central Government or any authority or 
agency authorized by the Central Govern- 
ment) is prohibited under section 8 seve in £0 
far as that Act is inconsistent with the provi. 
sions of this Aot and except that (notwith- 
standing anything contained in section 125 of 
that Act) any confiscation authorized under 
tbat Act shall be made unless the Central 
Government on an application made to it in 
this behalf, otherwise directs, 


5. Antiquities to be sold only under a 
licence. 

On and from the expiry of a period of two 
‘months of the commencement of this Act, no 
person shall, himself or by any other person 
on his behalf, carry on the business of felling 


or offering to sell any antiquity except under. 


and in accordance with the terms and condi- 
tions of a licence granted under section 8. 


Explanation, — In this section and in ses. 
tions 7, 8, 12, 13, 14, 17 and 18 “antiquity” 
does not include ancient and historical re- 
cords other than those declared by or under 
law made by Parliament to be of national im- 
portance. 


6. Appointment of licensing officers. 


The Oentral Government may, by notified 
order, — 

(a) appoint such persons, being gazetted 
Afficera of Government, æ it thinks fit, to be 
dicensing officers for the purposes of this Act; 

(b) define the limita of the area within 
which a licensing officer shall exercise the 
‘powers conferred on licensing officers by or 
“ander this Aot, 


7. Application for licence: l 

(1) Any pereon desiring to carry on, him. 
-self or by any other person on hia behalf, the 
business of selling or offering to eell anti- 
quities may make an application for the grant 
of a licence to the licensing officer having 
jurisdiction. 

(2) Every application under sub-section (1) 
‘shall be made in such form and shall contain 
uch particulars ag may be prescribed. 


8. Grant of licence. 

(1) On receipt of an application for the 
grant of a licence under section 7, the 
‘licensing officer may, after holding such in- 
-quiry ai he deems fit, grant a licence to the 
applicant HAVE: regard to the following 
‘factors, namely 

(e) the experience of the applicant with 
respect to trade in antiquities; 

(b) the village, town or city where the ap- 
plicant intends. to carry on business; 

(©) the number of pemons already engagéd 
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in the business of selling, or offering for tale 
of, antiquities in the said village, town or 
city; and 

(a) such other factors as may be presdribed: 

Provided that no licence shall be granted 
to the applicant if he is convicted of an 
cffence punishable under the Antiquities (Ex- 
port Control) Act, 1947 unless a period of 
ten years has elapsed since the date -of the 
conviction. 

(2) Every licence granted anton this sec. 
tion shall be on payment of such fees.ag may 
be presoribed. 

: (3) Every licence granted under this sec. 
tion shall be for such period, subjeot to such 
conditions and in such form and shall contain 
such particulars, as may be prescribed. 


(4) No application for the grant of a licence 


ELR. 


made under section 7 thall be rejected unless l 


the applicant has been given a reasonable 
opportunity of being heard in the matter. 


9. Renewal of licence. 
(1) A licence granted under section 8 may, 


on an application made by the licensee, be: 
renewed by the licensing officer for such 


period and on payment of such fees as may. 


. be prescribed. 


(2) No application made under thia section 
shall be rejected unless the-applicant haa been 
given a reasonable opportunity of being heard 
in the matter, 


10. Maintenance of records, photographs 
and registers by licensees, 


(1): Every holder of a licence granted under 
section 8 or renewed under section 9 shall 
maintain such records, photographs and regis- 
ters, in such manner and containing such 
particulars, as may be prescribed. 

(2) Every record, photograph and register 
maintained under sub geotion (1) shall, at all 
reasonable times, be open to inspection by the 
licensing officer or by any other gazetted 
officer of Government authorised in writing 
by the licensing officer in this behalf, 


11. Revocation, suspension and amend- 
ment of licences. 

(1) If the licensing officer is satisfied either 
on a reference made to him in this behalf or 
otherwise that— g 

(a) a licence granted under section 8 has 
been tbtained by mis-representation of an 
essential faot, or 

(b) the holder of a licence has, without 
reasonable cause, failed to comply with the 


conditions subject to which the licence haa- 


been granted or has contravened any of the 


‘ provisions of this Act or the rules made- 


thereunder, 


s 
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then, without prejudice -to any other penalty 
to which the holder of the lisence may be 
{lable under this Aot, the licensing officer 
may, efter giving the holder of the lioonce 
an opportunity of showing cause, revoke or 
suspend the licence. 

(2) Subject to any rules that may be made 
in this behalf, the licensing officer may also 
Vary or amend è licence granted under seo. 
éion 8. . 


12. Persons whose licences have been 
revoked may sell antiquities to other 
licensees. 

Notwithstanding anything contained in seo. 
tion 5, any person whose licence has been re. 
voked under section 11 may, after making s 
declaration befota the Licensing officer, within 
auch period, in such form and in such man- 
mer, as may ba prescribed, of all the antiqi. 
ties in his ownership, control or possession 
‘immediately before such revocation, sell such 
antiquities to any other person Holding a valid 
licence under this Act: 

Provided that no sual antiquity shall be 
Gold after the expiry of a period of six 


months from the date of revocation of the 


diconce. 


43. Power of Central Government to 
carry on the business of selling anti- 
quities to the exclusion of others. _ 

(1) If the Central Government is of opinion 
4hat with a view to conserving antiquities or 
din the public interest it is necessary or expe- 
Alient so to do, it may, by notification in the 
Official Gazette, declare that with effect on 
and from such date as may be specified in the 
notification, the Central Government or any 
authority or agency authorised by the Oentral 
Governmant in this behalf shall alone be 
-entitled to garry on the business of selling or 
-offaring for sale of antiquities. 

(2) On the issue of a notification under sub. 

section.(1),— 

(a) it shall not be lawful forany person, 
authority or agency, otherthan the Central 
Government or any authority or agency 
authorized by the Oontral Government, to 
carry on the business of selling or offering for 
salo any antiquity on and from the date 
Apecified therein; 

(b) the provisions of this Act, in so far as 
they relate to the licensing of persons carrying 
on the business of selling or offering for sale 
of antiquities shall cease to have effect except 
aa respects things done or omitted to be dons 


before such cesser of operation and section 6 ` 


-of the General Clauses Act, 1897 shall apply 
upon such gasser of operation as if those 
provisions had been repealed by a Cantral Ac}: 
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Provided that every licence granted under 
séction 8 and in force on the date aforessid 
shall, notwithstanding that the period specified 
therein has not expired, cease to be in force. 

(3) Every person whose licence has ceased 
to be in force under the proviso to clause (b) of 
aub.section (2) shall, within such period, in such 
form and in such manner as may be pregéribed, 
make a declaration before the licensing officer 
of all the antiquities in his ownership, control 
or possession immediately before the date 
specified in the notification issued under sub- 
section (1). 


14. Registration of antiquities. 


(1) The Central Government may, from 
time to time, by notification in the Official 
Gazette, specify those antiquities which shall 
be registered under this Act. 

(2) In specifying the antiquities under sub- 
section (1), the Osntral Government shall bave 
regard to the following factors, namely :— 

(i) the necessity for conserving the objects 
of art; 

(ii) the need to preserve such objects within 
India for the better appreciation of the cul- 
tural heritage of India; 

(iii) such other factors as will, or are likely 
to, contribute to the safeguarding of the cul. 
tural heritage of ‘India. 

(3) Every’ person who owns, controls or is 
in posseazion of any antiquity specified in the 
notification issued under sub-section (1) shall 
register such antiquity before the registering 
officer — 

(a) in the case of a person who owns, con- 
trols or possesses such antiquity on the date of 
issue of such notification, within three months 
of such date; and 

(b) in the cage of any other person, within 
fifteen days of the date on which he comes 
into ownership, control or possession of such 
antiquity 
and obtain a certificate in token of such regis. 
tration. 


15. Appointment of registering officers. 
The Osntral Government may, by notified 
order,— 
` (a) appoint such persons, aa it thinks fit, to 
be registering offisera for the purposes of this 
Act; and 
(b) define the limits of the area within 
which a registering officer shall exercise the 
powers conferred on registering officers by or 
under this Act 


16. Application for registration and grant 
of certificate of registration. 

‘(1) Every pereon required to register any 

antiquity before the registering officer under 


1272 Acts hki s . 
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section 14 shall make an application to the 
registering officer for the grant of a certificate 
of registration. 


(2) Every application under sub-seation (1) 
ehall be accompanied by such photographs of 
the antiquity which is to be registered and by 
such number of copies, not exceeding six, aa 
may be prescribed and shall be made in such 
form and shall contain guch particulara as may 
be prescribed. 


(3) On receipt of an application under sub- 
section (1), the registering officer may, after 
holding such inquiry as he deems fit, grani a 
` certificate of registration containing such parti. 
oculars as may be prescribed. 


(4) No application made under this section 
- shall be rejected unless the applicant has been 
given a reasonable opportunity of being heard 
in the matter. - 


17. Transfer of ownership etc, of anti- 
quities to be intimated to the regis- 
tering officer. 

. Whenever any person transfers the owner. 
ship, control or possession of any anliquity 
‘specified in any notification issued under sub. 
section (1) of section 14 such person shall 
intimate, within such period and in such form 
as may be presoribed, the fact of such transfer 
to the registering officer. 


18. Provisions of sections 14, 16 and 17 
not to apply in certain cases. ; 

Nothing in section 14 or section 16 or 
section 17 shall apply to any antiquity kepi— 

(i) in a museum; or 

(ii) in an office; or 

(iii) in an archive; or 

(iv) in an educational or cultural institution, 
owned, controlled or managed by the Govern. 
ment. 


19. Power of Central Government to 
compulsorily acquire antiquities and 
art treasures. 

(1) If the Central Government is of opinion 
that it is desirable to preserve any antiquity 
or art treasure in a public place, that Govern. 
ment may make an order tor the compulsory 
acquisition of such antiquity or art treasure. . 


(2) On the making of an order under sub. 
section (1) the Collector of the district in 
which such antiquity or art treasure is kept 
‘Shall give notice to the owner thereof intimat- 
‘ing him of the decision of the Central Govern. 
‘ment to acquire the same and it shall be 
lawful for the Collector to take possession of 
such antiquity or art treasure, for which pur. 
pose the Oollector may use such force as may 
bo necessary, 
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(3) Where the owner of any antiquity or 
art treasure, the possession of which has been 
taken over by the Collector undersub-section (2), 
objects to the taking over of such possession, 
he may, within a period of thirty days from 
the date on which such possession was taken 
over, make a representation to the Central 
Government putting forth his objection : 

Provided that the Central Government. 
may entertain the representation after the. 
expiry of the gaid period of thirty days. if it is 
satisfied that the owner of such antiquity or 
art treasure was prevented by sufficient cause 
from making the representation in time. 


(4) On receipt of any representation under 
sub-section (3); the Central Government, sitor 
making such inquiry as it deems fit and after 
giving to the objector an opportunity of being. 
heard in the matter, shall, within a period of 
ninety days from the date of receipt of the 
representation, either rescind or confirm the 
order made by it under sub-section (1). 

(5) Where any order made. by the Central 
Governmentfunder sub-section (1) is rescinded 
under sub-section (4). the antiquity or art 
treasure shall be returned to the owner thereof 
without delay and at the expense of the Cen. 
tral Government. 

(8) Where the order made by the Central 
Government under eub.seotion (1) is confirmed 
under sub-section (4) the antiquity or arb 
treasure ‘shall vest in the Oantral Government 
with effect from the date on which the posses. 
sion thereof has been taken over by the Collec. 
tox under sub.geation (2). 


(7) The power of compulsory sogaiition 
conferred by this section shall not extend to 
any object, being an antiquity or art troasure 
ured for bona fide religious observances. 


Eeplanation.— In this section, "publio plaoe” 
means any place which is open to the use of 
the public, whether on payment of fees or not» 
or whether it is actually used by the public ox 
nos. 


20. Payment of compensation for antiqui- 
ties and art treasures complusorily 
acquired under section 19. 

(1) Where any antiquity or art treasure ia 
compulsorily acquired under section 19, there 
shall be paid compensation, the amount of 
which shall be determined in the manner and 
in accordance with the principles hereinafter 
set ont, that is to say:— 

(a) where the amount of compensation can 
be fixed by agreement, it shall- be paid in 


. accordance with such agreement; 


(b) where no such agreement can be reached, 


A. l Bs 


ihe Central Government shall appoint as arbi. 
trator a person who is, or has been, or is 
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qualified for appointment as, a Judge ofa 
High Court; 

(0) the Central Government may, in any 
particular case, nominate & person having 
expert knowledge as to the nature of the 
antiquity or art treasure compulsorily acquired 
to aasist the arbitrator and where such normi. 
nation is made, the person to be compensated 

. may algo nominate an assessor for the same 
purpose; 

(d) at the commencement of the proceeding 
before the arbitrator, the Central Government 
and the person to be compensated ehall state 
what, in their respective opinion; is æ fair 
amount of compensation; 


(e) the arbitrator shall, after hearing the 
dispute, make an award determining the 
amount of compensation which appears to him 
to be just and specifying the person or persons 
to whom such compensation shall be paid and 
in making the award he ehall have regard to 
the circumstances of each case and the provi. 
sions of sub-section (2); 


(f) where there is any dispute as to the 
person or persons who are entitled to the 
compensation, the arbitrator shall decide such 
dispute and if the arbitrator finds that more 
persons than one are entitled to compensation, 
he shall apportion the amount thereof amongst 
such persons; 


(g) nothing in the Arbitration Act, 1940 
ghall apply to arbitration under this section. 


(8) While determining the compensation 
under sub-section (1), the arbitrator shall have 
regard to the following factors, namely :— 

(i) the date or the period to which the 
antiquity or art treasure belongs; 

(ii) the artistic, aesthetic, historical, archites. 
tural, archaeological or anthropological im. 
portance of the antiquity or art treasure; _ 

(iii) the rarity of the antiquity or art 

éreasure; 

(iv) such other matters as are eleven to 
the dispute. 


(3) The arbitrator appointed under sub. 
section (1), while- holding arbitration proceed. 
ings under this section, shall have ali the 
powers of a Civil Court; while trying a suit, 
under the Code of Civil Procedure, 1908, in 
respect of the following matters, namely :— 

(a) summoning and enforcing the attend. 
ence of any person and examining him on 
eath; 

(b) requiring the discovery and production 
of any document;- 

(c) reception of evidence on affidavits; 

(d) requisitioning any publio record from 
any court or office. 

(e) issuing commissions for the examination 
of witnesses. 
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21. Appeals against decisions of licens- 
ing olficers and registering officers. 

(1) Any person aggrieved by a decision of & 
licensing officer under section 8 or section 9 
or section 11 or by a decision of a registering 
officer under section 16 may, within thirty 
days from the date on which the decision is 
communicated to him, prefer an appeal to such 
authority as may be presoribed : 

Provided that the appellate authority may 
eniertain the appeal after the expiry of the 
said period of thirty days, if it is satisfied that 
the appellant was prevented by eufficient cause 
from filing the appeal in time. 

(2) On receipt of an appeal under sub. 
section (1), ihe appellate authority shall, after 
giving the appellant an opportunity of being 
heard, pasa such orders as it deems fit. 


22. Appeals against awards of arbitrators. 


. Any person aggrieved by an award of the 
arbitrator made under section 20 may, within 
thirty daya from the date on which-the award 
is communicated to him, prefer an appeal to 
the High Oourt within whose jurisdiction he 
resides ; 

Provided that the High Court may entertain 
the appeal after the expiry of the said period 
of thirty days if it is satisfied that the appel. 
Isnt was prevented by a sufficient cause from 
filing the appeal in time. 


23. Powers of entry, search, seizure, etc. 


(1) Any person, being an officer of Govern- 
ment, authorized in this behalf by the Central 
Government, may, with a view to securing 
compliance with the provisions of this Act or 
to satisfying himself that the provisions of thia 
Act have been complied with— 

(i) enter and search any place; 

(ii) seize any antiquity or art treasure in 
respect of which he suspects that any provision 
of this Act has been, is being, or is about 
to be, contravened and thereafter take all 
measures necessary for securing the produc. 
tion of the antiquity or art treasure so seized 
in a court and for ita safe custody, pending 
such production. 

(2) The provisions of sections 102 and 103 
of the Code of Oriminal Procedure, 1898 
relating to search and seizure shall, so far aa 
may be, apply to searches and seizures under 
this section. 


24. Power to determine whether or not. 
an article, etc., is antiquity or art 
treasure. 

If any question arises whether any article, 
objector thing or manuscript, record or other 
document ig or is not an antiquity or is or is 
not an art treasure for the purposed of this 
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Act, it shall be referred to the Direstor 
General, Archaeological Survey of India, or to 
an cfiicer not below the rank of a Director in 
the Archaeological Survey of India authorized 
by the Director General, Archaeological Survey 
of India and the decision of the Director 
General, Archasologlcal Survey of India or 
such officer, as the case may be, on such ques- 
tion shall be final. 


25. Penalty. 


(1) If any person, himself or by any other 
person on his behalf, exports or attempta to 
export any antiquity or art treasure in con- 
travention of section 3, he shall, without pre- 
judice to any confiscation or penalty to which 
he may be liable under the provisions of the 
Customs Act, 1962 as applied by section 4, be 
punishable with imprisonment for a term which 
shall not be less than six months but which 
may extend to three years and with fine. 


(2) If any pergon contravenes the provisions 
of section 6 ar‘section 12 or sub-section (2) or 
pub.section (3) of section 13 or section 14 or 
section 17; he shall be punishable with impri- 
gonment for a term which may extend to 
Bix montha or with fine or with both and the 
autiquity in respect of which the offence hag 
been committed shall be liable to confiscation, 


(3) If any person prevents any. licensing 
officer from inspecting any record, photograph 
or register maintained under section 10 or 
prevents any officer authorized by the Central 
Government under sub-section (1) of section 23 
from entering into or searching any place 
under that sub-section, he shall be punishable 
with imprisonment for a term which may 
extend to six months, or with fine, or with 
both. 


26, Cognizance of offences. 


(1) No prosecution for an offence under 
aub.gection (1) of section 25 shall be instituted 
except by or with the sanction of such officer 
of Government as may be prescribed in this 
behalf. 

(2) No court shall take cognizance of an 
offence punishable under sub-section (2) or 
aub.gection (3) of section 25 except upon com- 
plaint in writing made by an officer generally 
or epecially authorized in this behalf by the 
Central Government. 

(3) No court inferior to that of a Presidency 
Magistrate or a Magistrate of the First Olass 
shall try any offence punishable under this 
Ast. 


27. Magistrate’s power to impose enhanc- 
ed penalties. 
Notwithstanding anything contained In ses. 
tlon 32 of the Oode of Oriminal Procedure, 
1898, it shall be lawful for any Presidency 


L O ance ane 
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Magistrate or any Magistrate of the First 
Olass to pass any sentence under this Act in 
excess of his power under seotion 32 of the 
gaid Oode. 


28. Offences by companies. 


(1) Where sn offence under this Act has 
been committed by a company, every person 
who at the time the offence was committed 
was in charge of, or was responsible to, the 
company for the conduct of the business of the 
company, as well es the company, shall be 
deemed to be guilty of the offence and shall 
be liable to be proceeded against and punished 
accordingly : 

Provided that nothing contained in this snb- 
gection shall render any such parson liable to 
aby punishment onder this Act if he proves 
that the offence was committed without his - 
knowledge or that he exercised all due deaji- 
gence to prevent. the commission of such 
offence. 

(2) Notwithetanding anything contained in 
sub-section (1), where an offence under this 
Act has been committed with the consent or 
connivance of, or is attributable to, any neglect 
on the part of any director, manager, secretary 
or other officer of the company, such director, 
manager, secretary or other officer shall also 
be deemed to ba guilty of that offence and 
shall be liable to be proceeded against and 
punished accordingly. 


Eezplanation. — For the purpose of this 
section,~— 

(a) “company” means any body corporate 
and includes a firm or other association of 
individuals; and : 

(b) "direotor,” in relation to a firm, means 
a partner in the firm. 


29. Protection of action taken in 
faith. 

No suit, prosecution or other legal proceed- 
ing ehall lie sgainst the Government or any 
officer of the Government for anything which 
is in good faith done or is intended to be 
done under this Act. 


30. Application of otherSlaws not barred. 
The provisions of this Act shall be in addi- 
tion to, and not in derogation of, the provi- 
sions of the Ancient Monuments Preservation _ 
Act, 1904 or the Ancient Monuments and 
Archasological Sites and Remains Aot, 1958, 
or any other law for the time being in forge. 


31. Power to make rules. 


(1) The Central Government may, by noti- 
fication in the Official Gazette, make rules for 
the purpose of giving effect to the provisiona 
of this Act. 


(2) In particular and without prejudice to 
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the generality of the foregoing power, such 
rules may provide for — 

(a) the authority for issue of permit under 
sub-section (2) of sestion 3; 

(b) the form in which an application for the 
grant of a licence may be made under sub. 
section (1) of section 7 and the particulars 
which such application shall contain; 

(o) the factors to which regard may be had 
while granting a licence under sub-section (1) 
of section 8; 

(d) the fees on payment of which, the period 
for which, the conditions subject to which and 
the form in which a licence may be granted 
under sub.seotion (1) of section 8 and the 
particulars which such licence shall contain; 

(e) the fees on payment of which and the 
period for which a licence may be renewed 
under sub.section (1) of section 9; 


(f) the records, photographs and registers 
which are to be maintained under section 10 
and the manner in which such records, photo. 
graphs and registers shall be maintained and 
the particulars which such records, photographs 
and registers shall contain; 

(g) the nature of the photographs of the 
antiquity and the number of copies thereof 
whioh shall accompany an application for the 
grant of a certificate of registration to be made 
under sub-section (1) of section 16 and the 
form in which such application may be made 
and the particulars whioh such application 
shall contain: 

(b) the particulars which a certificate of 
registration granted under sub-section (3) of 
section 16 shall contain; 

(i) the authority to which an appeal may be 
preferred under sub.section (1) of section 21; 
and 

(j) any other matter which bas to be or may 
be prescribed, 

(3) Every rule made under this Act shall ba 
laid, ag soon as may be after it is made, before 
each House of Parliament while it is in session 
for a total period of thirty days which may be 
comprised in one session or in two or more 
successive sessions, and if, before the expiry of 
the session immediately following the session 
or the successive sessions aforesaid, both 
Houses agree in making any modification in 
the rule or both Houses agree that the rule 
should not be made, the rule shall thereafter 
have effect only in auch modified form or be 
of no effect, as the case may be: so, however, 
that any such modification or annulment shall 
be without prejudice to the validity of any. 
thing previously done under that rule. 


32..Repeal. 
(1) The Antiquities (Export Oontrol) Act, 
1947 is hereby repealed. 
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(2) Fox the removal of doubts it is hereby 
declared that every licence issued under sec- 
tion 3 of the Act repealed under gub-gection (1) 
and in force at the commencemeni of this Act 
shall, notwithstanding that the period specified 
therein has not expired, cease to be in foree. 


33. Amendment of Act.24 of 1958. 

In the Ancient Monuments and Archaeolo. 
gical Sites and Remains Act, 1958,— 

(i) in section 1, for sub-geation (2), the 
following sub-section chall be substituted, 
namely :— 

'*(2) It extends to the whola of India.”; 

(ii) after section 2, the following section 
shall be inserted, namely :— 


"2A. Construction of references to any 
law not in force in the State of Jammu 
and Kashmir.” 

Any reference in this Aot to any law which 
ia not in force in the State of Jammu 
and Kashmir shall, in relation to that Siate,. 
be construed as a reference to the correspond.. 
ing law, if any, in force in tha} State.; 

(iii) in section 23, — 

(a) in eub- sections (2) and (4), for the words 
"oompnlsory purchase”, the words "compulsory 
acquisition” shall be substituted; 

(b) in sub-section (3), for the words ‘com. 
pulsory purchase of any such antiquities at 
their market value’, the words ‘compulsory 
acquisition of any such antiquities” shall be 
subatituted; 

_ (iv) in section 26,— 

(a) in sub.gection (1), for the words ‘‘com- 
pulsory purchase of such antiquiby at its 
market value,” the words ‘compulsory acquisi- 
tion of such antiquity” and for the words “to 
be purchased”, the words “to be acquired” 
shall be substituted; 

(b) in sub-sections (2) and (3), for the worda 
"oompulsory purchase”, the words “compulsory 
acquisition” shall be substituted; 

(v) in section 28, for sub-section (2), the 
following sub.section shall be substituted, 
nemely: — ; 

"(2) For every antiquity in respect of which 
an order for compulsory scquisition hes been 
made under sub.section (3) of section 23 or 
under sub-section (1) of section 26, there shall 
be paid compensation and the provisions of 
sections 20 and 22 of the Antiquities and Art 
Treasures Act, 1972 shall, so far as may ba, 
apply in relation to the determination and 
payment of such compensation as they apply 
in relation to the determination and payment 
of compensation for any antiquity or art tros- 
sure compulsorily acquired under section 19 of 
that Aot”. 
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THE WILD LIFE (PROTECTION) 
ACT, 1972 


(Act No. 53 of 1972)* 


{9th September, 1972] 
An Act to provide for the protection of 
wild animals and birds and for matters 
connected therewith or ancillary or 
incidental thereto. 

Whoreas it is expedient to provide for the 
protection of wild animals and birda and for 
matters connected therewith or ancillary or 
incidental thereto; 

And whereas Parliament has no power to 
make lawa for the States with respect to any 
of the matters aforesald except as provided in 
Articles 249 and 250 of the Constitution; 

And whereas in purauance of olause (1) of 
article 252 of tha Constitution resolutions 
have been passed by all the Houses of the 
Legislatures of the States of Andhra Pradesh, 
Bihar, Gujarat, Haryana, Himachal Pradesh, 
Madhya Pradesh, Manipur, Punjab, Rajasthan, 
Uttar Pradesh and West Bengal to the effect 
that the matters aforesaid should be regulated 
in those States by Parliament by law; 

Be it enacted by Parliaments in the Twenty. 
third Year of the Republic of India aa 


follows :— 
OHAPTER I 


PRHLIMINABY 
1. Short title, extent and commencement. 


(1) This Ach may be called the Wild Life 
(Protection) Act, 1972. 


{*) Received the assent of the President on 8-9-1973. 


Act published in Gaz. of India, 11-9-1972, Pt. II- 
8.1, Ext., p. 785. 
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(2) It extendas, in the first instance, to the 
whole of the States of Andhra Pradesh, Bihar, 
Gujarat, Haryana, Himachal Pradesh, Madhya 
Pradesh, Manipur, Punjab, Rajasthan, Uttar 
Pradesh and West Bengal and to all the Union 
serritories; and it shall also extend to such 
other State as may adopt this Act by resolu. 
tion passed in that behalf in pursuance of 
clause (1) of article 252 of the Constitution. 


(3) It shall come into force in a State or 
Union territory to which it extends, or may 
become extended in future, on such date sa 
the Central Government may, by notification, 
appoint, and different dates may be appointed 
for different provisions of this Act or for 
different States or Union territories. 


2. Definitions. 


In this Aeb, unless the context otherwise 
requires,— ` 

(1) “animal” includes amphibians, birds, 
mammals and reptiles and their young, and 
also includes, in the cases of birds and reptiles, 
their eggs; 

(2) “animal article” means an article mada 
from any captive animal or wild animal, other 
than vermin, and includes an article or object 
in which the whole or any paré of such animal 
has been used; 

(3) “big game” means any animal specified 
in Schedule III; 

(4) “Board” means the Wild Life Advisory 
Board constituted under sub.seotion (1) of 
section 6; 

(5) “captive animal” means any animal, 
specified in Schedvie I, Schedule IJ, Rohe- 
dule II or Schedule IV, which is captured or 
kept or bred in captivity; 

(6) “cattle” includes buffaloes, bulla, bul. 
locks, camels, cows, domestic elephanta, 
donkeys, goats, horses, mules, pigs and sheep. 
and also includes their young; 

(7) “Ohief Wild Life Warden” means the 
person appointed as such under clause (a) of 
sub.section (1) of section 4; 

(8) “closed area” means the area which is 
declared under sub-seotion (1) of section 37 te 
be closed to hunting; 

(9) ‘“Collestor’’ means the chief officer. in 
charge of the revenue administration of a 
district; 

(10) ‘‘commencement of this Act", in rela. 
tion to— 

(a) a State, means domandoni of this 
Act in that State, 

(b) any provision of this Act, means the 
commencement of that provision in the con. 
cerned Btate; 
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(11) “dealer” means any person who carries 
on the business of buying and selling any 
captive animal, animal article, trophy, uncur- 
ed trophy or meat; 

(12) “Director” means the person appointed 
` as Director of Wild Life Preservation under 
clause (a) of sub-section (1) of section 3; 

(13) "gama reserve” means an ares declared 
under section 36 to be a game reserve; 

(14) “Government property” means sny 
property referred to in section 39; 

(16) “habitat” includes land, water or vege- 
tation which is the natural home of any wild 
animal ; 

(16) “hunting”, with its grammatical varia. 
tions and cognate expressions, includes, 

{a} capturing, killing, poisoning, snaring 
and trapping of any wild animal and every 
attempt to do go, 

(b) driving any wild animal for any of the 
purposes specified in sub-clause (a), 

(o) injuring or destroying or taking any part 
of the body of any such animal or, in the case 
of wild birds or reptiles, damaging the eggs 
of auch birds or reptiles, or disturbing the 
eggs or nests of such birds or reptiles ; 

(17) “land” includes canals, creeks and 
other water channels, reservoirs, rivers, 
streams and lakes, whether artificial or natu. 
ral, and also includes boulders and rocks ; 

(18) “licence” means a licence granted 
under thia Aci: 

(19) “manufacturer” 
of animal articles ; 

(20) “meat”? includes blood, bones, sinew, 
egga, fat and flesh, whether raw or cooked, of 
any wild animal, other than vermin ; 

(21) “National Park” means an ares 
declared, whether under gestion 35 or section 
38, or deemed under sub-section (3) of section 
68, to be declared, as a National Park ; 

(22) “notification” means a notification pub- 
lished in the Official Gazette ; 

(23) “permit” means a permit granted 
under this Act or any rule made thereunder : 

(24) “person” includes a firm ; 


(25) "presoribed” means prescribed by rules 
made under this Act ; 

(26) “sanctuary” means an ares declared, 
whether under section 18 or section 38, or 
deemed, under aub.sestion (3) of section 66, 
to be declared, ag a wild life sanctuary ; 

(27) “small game” means any animal speci- 
fied in Schedule LY ; 

(28) “special game” 
specified in Schedule II ; 

(29) “State Government”, in relation to a 
Union territory, means the administrator of 


means a Manufacturer 


means any animal 
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that Union territory appointed by the Presi- 
dent under article 239 of the Constitution ; 

(30) “taxidermy”, with its grammatical 
variations and cognate expressions, means the 
curing, preparation or preservation of tro- 
phies ; 

(31) “trophy” means the whole or any part 
of any captive animal or wild animal, other 
than vermin, which has been kept or preserved 
by any means, whether artificial or natural, 
and inoludes— 

(a) rugs ‘skins and specimens of such animal 
mounted in whole or in part through a process 
of taxidermy, and . 

(b) antler, horn; rhinoceros horn, hairy 
feather, nail, tooth, musk, eggs and nests ; 


(32) “unoured trophy” means the whole or 
any part of any captive animal or wild animal, 
other than vermin, which has not undergone 
& process of taxidermy, and includes a freshly 
killed wild animal ; 

(33) “vehicle” means any conveyance used 
for movement on land, water or air and 
includes buffalo, bull, bullock, camel, donkey, 
elephant, horse ‘and mule ; 

(34) “vermin” means any wild animal 
specified i in Schedule V; 

(35) “weapon” includes ammunition, bows 
and arrows, explosives, firearms, hooks, 
knives, nets, poison, snares and traps snd any 
instrument or apparatus capable of anaeathe. 
tizing, decoying, destroying, injuring or killing 
an animal ; 

(36) "wild enimal” means any animal found: 
wild in nature and includes any animal speci. 
fied in Schedule I, Schedule II, Schedule III, 
Schedule IV or Schedule V, wherever found ;. 

(37) “wild life” includes any animal, bees, 
butterflies, crustacea: fish and moths; and 
aquatic or land vegetation whioh forms part. 
of any habitat ; 

(38) “ Wild Life Warden” means the person 
appointed ag such under clause (b) of sub- 
section (1) of section 4. 


OHAPTER II 
AUTHORITIES TO BH APPOINTED OR 
CONSTITUIBD UNDER THE AOT 
3. Appointment of Director and other 
officers. 

(1) The Central Government may, fos the 
purposes of this Act, appoint,— 

(a) A Director of Wild Life Preservation : 

(b) Assistant Directors of Wild Life Pre- 
servation ; and 

(o) such other officers and employees as may 
be necessary. 

(2) In the performance of his duties an@ 
exercise of his powers by or under this Act, 
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the Director shall be subject to such general 
or special direations, as the Central Govern- 
ment may, from time to time, give. 

(8) The Assistant Directora of Wild Life 
Preservation and other officers and employees 
appointed under this section shall be subordi-. 
nate to the Director. 


4. Appointment of Chief Wild Life War- 
den and other officers. 


(1) The Stata Government may, for the 
purposes of this Act, appoint,— 

(a) a Ohief Wild Life Warden ; 

(b) Wild Life Wardens ; and 

(c) such other officers and employees as may 
be necessary. 

(2) In the peformance of his duties and 
exercize of his powers by or under this Act, 
the Ohief Wild Life Warden shall be subject 
to such general or special directions, aa the 
State Government may, from time to time, 
give. 

(3) The Wild Life Warden and other officers 
and employees sppointed under this section 
shall be subordinate to the Ohief Wild Life 
Warden, 


5. Power to delegate. 


(1) The Director may, with the previous 
approval of the Central Government, by order 
in writing, delegate all or any of his powers 
and duties under this Act to any officer sub. 
ordinate to him gubjest to such conditions, if 
any, a9 msy be specified in the order. 


(2) The Chief Wild Life Warden may, with 
the previous approval of the State Govern. 
ment, by order in writing, delegate all or any 
of his powers and duties under this Act, 
except those under clause (a) of sub-section (1) 
of section 11, to any officer subordinate to him 
subject to such conditions, if any, a3 may be 
specified in the order. 


(3) Subject to any general or special direc. 
tion given or condition imposed by the Direc- 
tor or the Chief Wild Life Warden, any per- 
gon, authorised by the Director or the Chief 
Wild Life Warden to exercise any powers, 
may exercise those powers in the same manner 
and to the same effect as if they had been 
conferred on that person directly by this Act 
and not by way of delegation. 


6. Constitution of Wild Life Advisory 


Board. 

(1) The State Government, or, in the cage 
of a Union territory, the Administrator, shall, 
as goon as may be after the commencement 
of this Act, constitute s Wild Life Advisory 
Board consisting of the following members, 
namely:— 
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(a) the Minister in charge of forests in the 
State or Union territory, or, if there is no 
such Minister, the Ohief Secretary to the State 
Government, or, as the case may be, the Chief 
Beoretary to the Government of the Union 
territory, who shall be the Chairman: 

(b) two members of the State Legislature 
or, in the case of a Union territory having a 
Legislature, two membera of the Legislature 
of the Union territory, as the case may be; 


(o) Secretary to the State Government, or 
the Government of the Union territory, in 
charge of forests; 

(d) Chief Conservator of Forests, ex officio ; 

(a) an officer to be nominated by the Direotor; 

(i) Chief Wild Life Warden, ex officio; 

(g) such other officers and non.officials, not 
eXcsading fifteen, who, in the opinion of the 
State Government, are interested in the pro- 
tection of wild life. 

(2) The State Government shall appoint 
Chief Conservator of Forests ox Chief Wild 
Life Warden as the Sesretary of the Board, 

(3) The term of office of the members of 
the Board referred to in clause (g) of sub- 
section (1) and the manner of filling vacancies 
among them shall be such as may be pres. 
eribed. 

(4) The members shall be entitled to receive 
such allowances in respect of expenses incur- 
red in the performance of their duties as the 
State Government may prescribe. 


7. Procedure to be followed by the Board. 


(1) The Board shall meet at least:twice o 
year at such place as the State Government 
may direct. 

(2) The Board shall regulate its owa pro- 
cedure (including the quorum). 

(3) No act or proceeding of the Board shall 
be invalid merely by reason of the existence 
of any vacancy therein or any defect in the 
constitution thereof or any irregularity in the 
procedure of the Board not affecting the 
merits of the case. 


8. Duties of Wild Life Advisory Board. 

It shall be the duty of the Wild Life Advi- 
sory Board to advise the State Government,— 

(a) in the selection of areas ‘to be declared 
as sanctuaries, National Parks, game reserves: 
and closed areas and tha administration 
thereof; 

(b) in formulation of the policy in granting 
licences and permits under this Act; 

(c) in any matter relating to the amendment 
of any Schedule; and 

(d) in any other matter connected with the 
protection of wild life, which may be referred 
to it by the State Government, 
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OHAPTER II 


HUNTING OF WILD ANIMALS 


9. Hunting of wild animals. 


(1) No person shall hunt any wild animal 
‘specified in Schedule L 

(2) No parson shall bunt any wild animal 
specified in Schedule II, Schedule IM, or 
Bohedule LY, except under. and in accordance 
with, the conditions specified in & licence 
granted under sub-section (5). 

(3) Any person desiring to obtain a licence 
referred to in sub-gection (2) shall apply, in 
such form, and on payment of such fes, as 
may be prescribed, to the Chief Wild Life 
‘Warden or any other officer authorised by the 
State Government in this behalf (hereinafter 
referred to a3 the authorised officer). 

(4) An application “under sub-section (3) 
may be made for all or any of the following 
kinds of licences, namely :— 

(a) Special game hunting licence. 

(b) Big game hunting licence. 

(0) Small game hunting licence. 

(d) Wild animal trapping licence: 

. Provided that any such licenca may be re- 
stricted to the hunting or- trapping of such 
animal as may be specified therein. 

(5) On receipt of an application under sub- 
section (3), the Ohief Wild Life Warden or 
the authorised officer may, after making such 
inquiry as be may think fit with regard to the 
fitnesa or otherwise of the applicant to reseive 
the licence, grant or refuse to grant such 
licence after recording in writing his ressons 
for such grant or refusal; and when the grant 
of a licence is refused, the fee paid therefor 
shall be refunded to the applicant. 


(6) A licence granted under this section 
shall— 

(a) ba in such form as may be prescribed; 

(b) be valid for such period as may be speci. 
fied therein; 

(a) be subject to such terms, conditions and 
-restriotions as may be prescribed; 

(d) not be transferable. 


10. Maintenance of records of wild animals 
killed or captured. 

(1) The holder of every licence shall main. 
tain a record, containing such particulars as 
may be prestribed, of the wild animals, other 
than vermin, killed or captured by him during 
the currency of the licence. 

(2) When any animal specified in Schedule 
II or Schedule I is killed, wounded, or 

- captured by the holder of a licence, he shall, 
not later than fifteen days from the date of 
such killing, wounding or capture, or before 
leaving the ares specified in the licence, which. 
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ever is earlier, intimate in writing to the Obie 
Wild Life Warden or the authorised officer, the 
prescribed particulars of such animal killed, 
wounded or captured by him. 


(3) The holder of every licence shall, not 
later than fifteen days from the date of expiry 
of such licence, surrender the records main. 
tained by him under: sub-section (1) and the 
licence to the Ohief Wild Life Warden or the 
authorised officer, and shall sign a declaration, 
in the presoribed form certifying the accuracy 
of the records maintained by him under sub. 
section (1). 


11. Hunting of wild animals to be permit- 
ted in certain cases. , 

(1) Notwithstanding anything contained in 
any other law for the time being in force and 
subject to the provisions of Chapter LY,— 

(a) the Ohief Wild Life Warden may, if he 
is patisfied that any wild animal specified in 
Schedule I has become dangerous to human 
life or is so disabled or digeased as to be 
beyond recovery, by order in writing and 
stating the reasons therefor, permit any person 
to hunt such animal or cause such animal to 
be hunted; 


(b) the Chief Wild Life Warden or the 
suthoriced oficer may, if he is satisfied that 
any wild animal specified in Schedule I, 
Schedule III, or Schedule IV, has become 
dangerous to human life or to property (in. 
cluding standing crops on any land). or is go 
disabled or diseased as to be beyond recovery, 
by ordér in writing and stating the reasons 
therefor, permit any person to hunt such 
animal or cause such animal to be hunted. 


(2) The killing ox wounding in good faith 
of any wild animal in defence of oneself or of 
any other person shall not be an offence : 

Provided that nothing in this sub-section 
shall exonerate any person who, when such 
defence becomes necassary, was committing 
any act in contravention of any provision of 
this Aot or any rule or order made thers. 
under. 


(3) Any wild animal killed or wounded in 
defence of any person shall be Government 
property. 


12. Grant of permit for special purposes. 

Notwithstanding anything contained elge- 
wheres in this Act, it shall be lawful for the 
Ohief Wild Life Warden, to grant, with the 
previous permission of the State Government, 
a permit, by an order in writing stating the 
reasons therefor, to any person, on payment 
of such fee as may be prescribed, which shall 
entitle the holder of such permit to hunt, 
subject to such conditions as may be specified 
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therein any wild animal specified in such per. 
mit, for the purpose of,— 

(a) education; 

(b) Scientific research; or 

(e) collection of spacimens for zoological 
gardens, museums and similar institutions. 


13, Suspension or cancellation of licence. 


The Ohief Wild Life Warden or the autho. 
rised oficer may, subject to any ‘general or 
special orders of the State Government, for 
good and sufficient reason, to be recorded in 
writing, suspend or cancel any licence granted 
under this Ohapter : 

Provided that no guch suspension or cancel. 
lation shall be made except after giving the 
holder of the licence a reasonable opportunity 
of being heard. 


14. Appeals. 


(1) Au appeal from an order refusing to 
grant a licence under gaction 9, or an order 
suspending or candelling a licence under sec. 
tion 13 shall lie — i 

(a) if the order is made by the authorised 
officer, to the Ohief Wild Life Warden, or 

(b) if the order is made by the Chief Wild 
Life Warden, to the State Government, 


(2) In the case of an order passed in appeal 
by the Chief Wild Life Warden under sub. 
section (1), = second appeal shall lie to the 
State Government. 


(3) Subject as aforesaid, every order passed 
in appeal under this section shall be final. 


(4) No appeal shall be entertained unless it 
is preferred within fifteen days from the date 
of the communication to the applicant of the 
order appealed ageinst : 

Provided that the appellate authority may 
admit any appeal after the expiry of the 
period aforesaid, if it is eatisfied that the 
appellant had sufficient cause for not prefer. 
ring the appeal in time. 


15. Hunting of young and female of wild 
animals. 

No person shall, unless specially authorised 
by a licence, hunt the young of any wild 
animal, other than vermin, or any female of 
such animal, or any deer with antlers in 
velvet. 


16. Declaration of closed time. 


- (1) The State Government may, by noti- 
fication, declare the whole year or any part 
thereof, to be a closed time throughout the 
State, or any part thereof, for such wild 
animal ag may be specified in the notifisation 
and no hunting of such animal shall be per. 
mitted, during the said period, in the area 
specified in the notification. 
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(2) The provisions of sub.sestion (1) shall 
not apply to vermin unless otherwise specified 
by the State Government in this behalf. 


17. Restrictions on hunting. 

(1) No person shall — 

(a) hunt any wild animal, from or by means 
of, a wheeled or a mechanically propelled 
vehicle on water or land, or by aircraft; 

(b) use an aircraft, motor vehicle or launch 
for the purpose of driving or stampading any 
wild animal; 

(0) hunt any wild animal with chemicala, 
explosives, nets, pitfalla, poisons, poisoned. 
weapons, snares or traps, except in so far as 
they relate to the capture of wild animals 
under a Wild Animal Trapping Licence; 

(d) hunt any special game or big game other 
than with a rifle, unless specially authorised 
by the licence to hunt with a shot-gun using 
gingle.slug bullets; 

(e) for the’ purpose of hunting. set fire to 
any vegetation; 

(f) use any artificial light for the purpose of 
hunting, except when specially authorised to 
do so under a licance in the case of carnivora 
over @ kill; 

(g) hunt any wild animal during the hours 
of night, that is to say between sun-set and 
sun-rise, except when specially authorised to 
do so under a licence in the case of carnivora 
over a kill; 

(h) hunt any wild animal on a saltlick or 
water hole or other drinking place or on path 
or approach to the same, except sandgrouse 
and water-birds; 

(i) hunt any wild animal on any land not 
owned by Government, without the consent of 
the owner or hig agent or the lawful occupier 
of such land; 

(i) notwithstanding that he holds a licence 
for the purpose, hunt any wild animal during 
the closed time referred to in section 16; 

(k) hant, with the help of dogs, any wild 
animal except water.bird, chakor, partridge or 
quail. 

(2) The provisions of sub-section (1) shall 
not apply to vermin. 


CHAPTER IV 


BANOTUARIBS, NATIONAL PARKS, GAME 
RESERVES AND OLOSED ABBAS 


Sanctuaries 
18. Declaration of sanctuary. 


(1) The State Government may, by notifi- 
cation, declare any area to be a sanctuary if 
it considers that such area is of adequate 
scological, faunal, floral, geomorphological, 
natural or zoological significance, for the pur- 
pose of protecting, propagating or developing 
wild life or its environment. 
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(2) The notification referred to in sub.sec. 
tiom (1) shall specify, as nearly as possible, the 
situation and limits of auch area, 

Explanation.—For the purposes of this seo- 
tion, ił shall be sufficient to describe the area 
by roada, rivera, ridges or other well-known or 
readily intelligible boundaries. 


_19, Collector to determine rights. 


Whenever any area ig declared to be a 
sanctuary, the Collector shall inquire into, and 
determine, the oxistence, nature and oxtent of 
the rights of any person in or over the land 
comprised within the limits of the canotuary. 


20. Bar of accrual of rights. 

After the issue of a notification under seo- 
tion 18, no right shall be acquired in, on or 
over the land comprised within the limits of 
the area specified in such notifisation, except 
by succession, testamentary or intestate. 


21. Proclamation by Collector. 


When ẹ& notification has been issued under 
section 18, the Collector ehall publish in the 
regional language in every towa and village 
in or in the neighbourhood of the aroa som- 
prised therein, a proclamation— 

(a) specifying, as nearly as possible, the 
Bituation and the limits of the sanctuary ; and 

(b) requiring any person, claiming any right 
mentioned in seJtion 19, to prefer before the 
Oollector, within two months from the date of 
such proclamation, a written claim in the 
prescribed form, specifying the nature and 
extent of such right with necessary details and 
the amount and particulars of compensation, if 
any, Claimed in respeot thereof, 


22. Inquiry by Collector. 

The Oollestor shall. after service of the pres- 
eribed notice upon the claimant, expeditiously 
ingaire into— 

(a) the claim preferred before him under 
clause (b) of section 21, and 

(b) the existence of any right mentioned in 
section 19 and not claimed under olause (b) of 
section 21, 
so far as the same may be ascertainable from 
the records of the State Government and the 
avidence of any person acquainted with tha 
pame. 


23. Powers of Collector. 

For the purpose of such inquiry, the Col. 
lector may exercise the following powers, 
namely :— 

(a) the power to enter in or upon any land 
and to survey, demarcate and make a map of 
the same or to authorize any other officer to 
do s0; 
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(b) the ssme powers ag are vested in a oivik 
court for the trial of guita. 


24. Acquisition of rights. 


(1) In the case of a claim to a right in or 
over any land referred to in aection 19, the 
Collestor shall pass an order admitting or 
rejecting the game in whole or in part. 


(2) If such claim ia admitted in whole or in 
part, the Collector may either — 

(a) exalude auch land from the limits of the 
proposed sanctuary, or 

(b) proceed to acquire such land or rights: 
except where by an agreement be:ween the 
owner of such land or holder of rights and 
the Government, the owner or holder of such 
righta has agreed to surrender hia rights to the 
Government, in or over such land, and on 
payment of such compensation, as is provided 
in the Land Acquisition Aot, 1894. 


25. Acquisition proceedings. 

(1) For the purpose of acquiring such land, 
or rights in or over such land,— 

(a) the Qollector shall be deemed to bea 
Collector, proceeding under the Land Acqui- 
sition Act, 1894; 

(b) the claimant shall be deemed to bes 
person interested and appearing before him in 
pursuance of a notice given undar section 9 of 
that Act ; 

(o) the provisions of the sections, preceding 
section 9 of that Act, shall be deemed to have. 
been complied with; 

(d) where the claimant does not accept the 
award made in his favour in the matter of 
compensation, he shall be dsemed, within the 
meaning of section 18 of that Act, ‘to bea 
person interested who has not accepted the 
award, and shall be entitled to proceed to 
claim relief against the award under the pro. 
visions of Part ILI of that Act; 

(e) the Collector, with the consent of the 
claimant, or the Court, with the consent of 
both the parties, may award compensation in 
land or money or partly inland and partly 
in money ; and 

(f) in the case of the stoppage of a public 

ay or a common pasture, the Oolleator may, 
with the previous sanction of the State 
Government, provide for an alternative public 
Way or common pasture, as far as may be 
practicable or convenient, 

(2) The acquisition under this Act of any 
land or interest therein shall bs deemed to be 
acquisition for a public purpose. 


26. Delegation of Collector’s powers. 

The State Government may, by general or 
special order, direct that the powers exer. 
cisable or the functions to be performed by 
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the Colledtor under sections 19 to 25 (both 
inclusive) may be exercised and performed by 
such other officer as may be specified in the 
order. i 


27. Restriction on entry in sanctuary. 


(1) No person other than, — 

(a) a publio servant on duty, 

(b) a person who has been permitted by the 
‘Chief Wild Life Warden or the authorised 
officer to reside within the limits of the 
panctuary, : : 

(c) a person who has any righ} over im. 
movable property within the limits of the 
ganctuary, 

(d) a person passing through the sanctuary 
along a public highway, and 

(e) the dependants of the person referred 
to in clause (a), clause (b) or clause (c), 
shall enter or reside in the sanctuary, except 
under and in accordance with the conditions 
of a permit granted under section 28. 

(2) Every person shall, so long as he resides 
in the sanctuary, be bound— 

(a) to prevent the commission, in the sanc- 
tuary, of an offence against this Act ; 
` (b) where there is reason to believe that 
any Buch offence against this Act has been 
committed in such sanctuary, to help in dis. 
sovering and arresting the offender ; 

(o) to report the death of any wild animal 
and to safeguard its remaing until the Ohief 
Wild Life Warden or the authorised officer 
takes charge thereof ;- i 

(d) to extinguish any fire in such sanctuary 
‘of which he has‘ knowledge or information 
and to prevent from spreading, by any lawful 
means in hig power, any fire within the vici- 
nity of such sanctuary of which he has know- 
ledge or information ; and 

(e) to assist any forest officer, Chief Wild 
Life Warden, Wild Life Warden or police 
officer demanding his aid for preventing the 
commission of any offence against this Aot or 
in the investigation of any such offence, 


28. Grant of permit. 


(1) The Ohiof Wild Life Warden may, on 
application, grant to any person a permit to 
enter or reside in a sanctuary for all or any 
of the following purposes, namely :— 

(a) investigation or study of wild life and 
purposes ancillary or incidental thereto ; 

(b) photography ; 

(0) scientific research ; 

(d) tourism ; ; : 

(e) transaction of lawful business with any 
person residing in the sanctuary. 

(2) A permit to enter or reside in a sanc- 
tuary shall be issued subject to such condi. 
tions and on payment of such fee ag may be 

. prescribed, 
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29. Hunting in sanctuary without permit 
prohibited. 


. (1) Notwithstanding anything contained 
elsewhere in this Act, no person shall hunt 
any wild animal in a sanctuary or remove 
therefrom any wild animal, whether alive or 
dead, or any trophy, uncured trophy, or meat 
derived from such animal, 

Provided that if the Ohief Wild Life 
Warden ig satisfied that itis necessary that 
any wild animal in a sanctuary should be 
hunted or removed,— 

(a) for the better protection of wild life, or 

(b) for any other good and enfficient reason, 
he may, with the previous approval of the 
State Government, grant a permit authorising 
any person to hunt or remove such wild 
animal under the direction of an officar autho. 
rised by him or oause itto ba hunted or 
removed. > : 


(2) A permit granted under sub-section (1) 
shall specify the kind and number of wild 
snimals that may be hunted or removed by 


- the holder of such permit. 


(3) The Ohiet Wild Life Warden may, for 
good snd sufficient reason to be recorded in 


writing, oancel any permit granted under 


section 28 or under this section : 

Provided that no such cancellation shall ba 
made except after giving the holder of the 
priat a reasonable opportunity of being 

eard. 


(4) Any person aggrieved by the cancells. 
tion of a permit under sub-section (3) may, 
within fifteen days from the date of such can. 
cellation, appeal to the State Government, 
whose decision shall be final : a 

Provided that the State Government may 
admit any appeal preferred after the expiry 
of the period aforesaid if it is satisfied that 
the appellant had sufficient cause for not pre. 
ferring the appeal in time, 


30. Causing fire prohibited. 
No person shall set fire to a sanctuary, or 
kindle any fire, or leave any fire burning in 


a sanctuary, in such manner ag to endanger 
puch sanctuary. 


31. Prohibition of entry into sanctuary 
with weapon. i 

No person shall enter a santusry with any 

weapon except with the previous permission 

in writing of the Ohief Wild Life Warden or 


- the authorised- officer. 


32. Ban on use of injurious substances, 

No person shall use, ina sanotuary chemi. 
cals, explosives or any other substances which 
may cause injury to, or endanger, any wild 
life in such sanctuary, ` 


bce o o oO 
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33. Control of sanctuaries, 

The Chief Wild Life Warden shall be the 
authority who shall control, manage and 
maintain all sanctuaries and for that purpose, 
within the limits of any sanchuary,— 

(a) may construct such roads, bridges, build. 
ings, fences or barrier gates, and carry out 
puch other worka as he may consider necessary 
for the purposes of such sanctuary; 

(b) shall take such steps as will ensure the 
security of wild animals in the santuary and 
the preservation of the ances and wild 
animals therein; 

(0) may take such measures, in the interests 
of wild life, as he may consider necessary for 
the improvement of any habitat; 

(d) may regulate, control or prohibit, in 
keeping with the interests of wild life, the 
grazing or movement of cattle; 

(e) may regulate, control or prohibit, any 
fishing. 


34. Registration of certain persons in 
possession of arms. 

(1) Within three months from the declaras 
tlon of any ares as a sanctuary, every person 
residing in or within ten kilometres of any 
such sanctuary and holding a licence granted 
under the Arma Ack, 1959, for the possession 
of arms or exempted from the provisions of 
that Act and possessing arms, shall apply in 
such form, on payment of such fee and within 
such time as may be presoribed, to the Chief 
Wild Life Warden or the authorised officer, 
for the registration of his name- 


(2) On receipt of an application under gub- 
section (1), the Ohief Wild Life Warden or 
the authorised officer shall register the name 
of the applicant in such manner as may be 
prescribed. 


National Parks 
35. Declaration of National Parks. 

(1) Whenever it appears to the State Gov. 
ernment that an ares, whether within a seno. 
tuary or not, is, by resson of its ecological, 
faunal, floral, geomorphological or zoological 
agsociation or importance, needed to be con- 
stituted as a National Park for the purpose of 
protecting, propagating or developing wild life 
therein or its environment, it may, by notif. 
cation, declare its intention to constitute such 
ares as & National Park. 


(2) The notification referred to in sub-gea. 
tion (1) shall define the limits of the area 
which is intended to be declared as a National 


(3) Where any area is intended to be 
declared as a National Park, the provisions of 
pections 19 to 26 (both inclusive) shall, as far 
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aa may be, apply to the investigation and 
determination of claims, and extinguishment 
of rights, in relation to any land in such area 
ag they apply to the said matters in relation 
to any land in a sanctuary. 

(4) When the following eventa have occur. 
red, namely,— 

(a) the period for preferring claims has 
elapsed, and all claims if any, made in rela. 
tion to any land in an area intended to be’ 
declared as a National Park, have been dis. 
posed of by tha State Government, and 

(b) all rights in reapect of lands proposed to 
be included in the National Park have become 
vested in the State Government. 
the Stato Government shall publish.a notifica. 
tion specifying the limits of the area which 
shall be comprised within the National Park 
and declare that the said area shall hea 
National Park on and from guch date as may 
be specified in the notification. 

(5) No alteration of the boundaries of a 
National Park shall be made except on a 
resolution passed by the Legislature of the 
Btate, 

(6) No person shall destroy, exploit or 
remove any wild life from a National Park ox 
destroy or damage the habitat of any wild 
animal or deprive any wild animal of ita 
habitat within such National Park exceps 
under and in accordance with a permit grant- 
ed by the Ohief Wild Life Warden and no 
such permit shall be granted unless the State 
Government, being satisfied that such destruc. 
tion, exploitation or removal of wild life from 
the National Park is necessary for the im. 
provement and better management of wild 
life therein, authorises the issue of such 
permit, 

(7) No grazing of any cattle shall be per. 
mitted in a National Park and no cattle shall 
be allowed to enter therein except where such 
cattle is’ used as a vehicle by a person autho- 
rised to enter euch National Park. 

(8) The provisions of sections 27 and 28, 
sections 30 to 32 (both inclusive), and clauses - 
(a), (b) and (o) of section 33, and sention 34 
shall, as far as may be, apply in relation te a 
National Park as they apply i in relation to 8 
sanctuary. 

Game Reserve 
36. Declaration of game reserve. 

(1) The State Government may, by notifica- 
tion, declare any area to be a game reserve. 

(2) No hunting of any wild animal shall be 
permitted in suoh reserve except under and 
in accordance with a licence issued undex this 
section by the Chief Wild Life Warden or the 
authorised officer. ‘ 
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Closed Area 
37, Declaration of closed area. . 

(1) The State Government may, by notifica- 
tion, declare any area closed to hunting for 
such period as may be specified in the 
notification. 

(2) No hunting of any wild animal shall be 
permitted in a closed area during the period 
specified in the notification referred to in sub- 
section (1). 


Sanctuaries or National Parks declared by 
Central Government 
88. Power of Central Government to 
declare areas as sanctuaries or Na- 
tional Parks. 

(1) Where the State Government leases or 
otherwise transfers any area under its control, 
not being an area within a sanctuary, to the 
Oentral. Government, the Central Govern- 
ment may, if it is satisfied that the conditions 
specified in section 18 are fulfilled in relation 
to the area go transferred to it, decolare such 
area, by notification, to be a sanctuary and 
the provisions of sections 19 to 35 (both inclu. 
sive), 54and 56 ehall apply in relation to 
puch fanciuary as they apply in relation to a 
panctuary declared by the State Government. 

(2) The Central Government may, if it is 
gatisfied that the conditions specified in sec. 
tion 35 are fulfilled in relation to any area 
referred to in sub.section (1), whether or not 
such area has been declared, to be a sanctuary 
by the Central Government or the State Gov. 
ernment, declare auch area by notification, to 
be a National Park and the provisions of sec. 
tions 35, 54 and 55 shall apply in relation to 
such National Park as they apply in relation 
to a National Park declared by the State 
Government. 

(3) In relation toa sanctuary or National 
Park declared by the Central Government, 
the powers and duties of the Ohief Wild Life 
Warden under the sections referred to in sub- 
sections (1):and (2), shall -be exercised and 
discharged by the Director or by such other 
officer as may be authorised by the Director 
in this behalf and references, in the sections 
aforesaid, to the Btate Government shall be 
construed as references to the Central Govern. 
ment and reference therein to the Legislature 
of the State shall be construed as a reference 
to Parliament. i 

CHAPTER V 
TRADE OR COMMBROH IN WILD ANIMALS, 
ANIMAL ARTICLES AND TROPHIES 
39. Wild animals, etc, to be Govern- 
ment property. : 

(1) Every— 

(a) wild animal, other than vermin, which 
ls hunted under section 11 or sub-section (1) 
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of seotion 29 or sub-section (6) of section 35 
or kept or bred in captivity in contravention. 
of any provision of this Act or any rule or 
order made thereunder or found dead, or killed 
without a licence or by mistake; and 

(b) animal article, trophy or uncured trophy 
or meat derived from any wild animal re. 
ferred to in clause (a) in respect of which any 
offence against this Act or any rule or order 
made thereunder has been committed, 
shall be the property of the State Govern. 
ment, and, where such animal is hunted in a 
sanctuary or National Park declared by the 
Central Government, such animal or any 
animal article, trophy, uncured trophy or 
meat derived from such animal, shall be the 
property of the Oontral Government. 

(2) Any person who obtains, by any means.. 
the possession of Government property, shall, 
within forty-eight hours from obtaining such 
possession, make a reporé as to the obtaining. 
of such possession to the nearest police station 
or the authorised officer and shall, if so re. 
quired, hand over such property to the officer. 
in.charge of such police station or such autho. 
rised officer, as the case may be. 


(3) No person shall, without the previous. 
permission in writing of the Ohief Wild Lite- 
Warden or the authorised officer — 

(a) acquire or keep in his possession, custody. 
or control, or l 

(b) transfer to any person, whether by way- 
of gift, sale or otherwise, or 

(a) destroy or damage, 
such Government property. 


40. Declarations. 


(1) Every person having at the commence. 
ment of thia Aot the control, custody or posses.. 
sion of any Gaptive animal specified in Sche. 
dule I .or Part If of Schedule II, or any un.. 
cured trophy derived from such animal or 
salted or dried skins of such snimal or tho- 
musk of a musk deer or the horn of a rhino.. 
ceros, shall, within thirty deya from the com. 
mencement of this’ Act, declare to the Chief: 
Wild Life Warden or the authorised officer- 
the number and description of the animal, or 
article of the foregoing description under his 
control, custody or possession and the placa. 
where such animal or article ia kept. 

(2) No person shall, after the commence. 
ment of this Act, acquire, receive kesp in his- 
control, custody or possession, sell, offer for 
sale or otherwise transfer or tranaport any 
animal specified in Schedule E or Part II of 
Schedule II or any uncured trophy or meat. 
derived from such animal, or the salted or 
dried sking of such animal or the musk ofa 
musk deer or the horn of a rhinoceros, except 
with the previous permission in writing of the- 
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Obief Wild Life Warden or the authorised 
officer. 

(3) Nothing in sub.section(1) or sub-section 
(2) shall apply to a public museum or zoo. 

(4) The State Government may, by notifica. 
tion, require any person to declare to the Chief 
Wild Life Warden or the authorised officer 
any animal article or trophy (other than a 
musk of a musk deer or horn of a rhinoceros) 
or salted or dried skins derived from an animal 
specified in Schedule I or Part II of Sche. 
dule II in his control, custody or possession in 
su3h form, in such manner, and within such 
timo, as may be prescribed. 


41. Inquiry and preparation of inven- 
tories. 


(1) On receipt of a declaration made under 
section 40, the Ohief Wild Life Warden or 
he authorised officer may, after such notice, 
in such manner and at such time, as may be 
prescribed, — 

(a) enter upon the premises of a person re- 
ferred to in section 40; 

(b) make inquiries and prepare inventories of 
enimal srticles, trophies, uncured trophies, 
. salted and dried skins and captive animals 
specified in Schedule I and Part II of Sche- 
dula II and found thereon; and 

(o) affix upon the animalas, animal articles, 
trohpies or uncured trophies identification 
marks in such manner as may be prescribed. 

(2) No person shall obliterate or counterfeit 
eny identification mark referred to in this 
Chapter, 


42. Certificate of ownership. 


The Ohief Wild Life Warden may; for the 
purposes of section 40, issue a certificate of 
ownership in such form, as may be prescribed, 
to any person who, in his opinion, is in lawful 
possession of any wild animal or any animal 
article, trophy, uncured trophy and may, where 
possible, mark, in the prescribed manner, such 
animal article, trophy or uncurred trophy for 
purposes of identification. 


43. Regulation of transfer of animal, etc. 
(1) Subject to the provisions of sub.sec. 
tion (2), sub-section (3) and sub.section (4), a 
person (other than a dealer) who does not 
possess a certificate of ownership shail not— 
(a) sell or offer for sale or transfer whether 
by way of sale, gift or otherwise, any wild 
animal specified in Schedule I or Part IL of 
Schedule II or any captive animal belonging 
to that category or any animal article. trophy, 
uncured trophy or meat derived therefrom ; 
(b) make animal articles containing part or 
whole of such animal: 
(o) put under a process of taxidermy an un- 
oured trophy of such animal, 
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except with the previous permission in writing 
of the Chief Wild Life Warden or the autho. 
rised officer. 


(2) Where a person transfers or transporta 
from the State in which he resides to another 
State or acquires by transfer from outside the 
State any such animal, animal article, trophy 
or uncured trophy as is referred to in sab. 
section (1) in respect of which he has a certi. 
ficate of ownerehip. he shall, within thirty 
daya of the transfer or transport, report the 
transfer or transport to the Ohief Wild Life 
Warden or the authorised officer within whose 
jurisdiction the transfer or transport is 
effected. 


(8) No person who does not possess a certl. 
ficate of ownership shall transfer or transport 
from one State to another State or acquire 
by transfer from outside the State any such 
animal, animal article, trophy or uncured tro- 
py as ia referred to in sub-section (1) except 
with the previous permission in writing of the 
Chief Wild Life Warden cr the authorised 
officer within whose jurisdiction the transfer 
or transport is to be effeated. 


(4) Before granting any permission under 
gub.section (1) or sub-section (3), the Chief 
Wild Life Warden or tho authorised officer 
shall satisfy himeelf that the animal or article 
referred to therein has been lawfully acquired. 


(5) While permitting the transfer or trans. 
port of any animal, animal article, tropby or 
uncured trophy, as fs referred to in sub-sec. 
tion (1), the Chief Wild Life Warden or tbe 
authorised officer — 

(a) shall issue a certificate of ownership 
after such inquiry as he may deem ft; 

(b) shall, where the certificate of ownership 
existed in the name of the previous owner, 
issue æ freeh certificate of ownership in the 
name of the person to whom the transfer hag 
been effected; 

(c) may affix an identification mark on any 
such animal, animal article. trophy or uncured 
trophy. 


(6) Nothing in this section shall apply — 

(a) to animal articles or trophies made out 
of feathers of peacocks; 

(b) to any transaction entered into by a 
public museum or zoo with any other public 
museum of z00. 


44, Dealings in trophy and animal articles 
without licence prohibited. 
(1) Except under, and in accordance with, 
a licence granted under sub-section (4), no 
person shall— f 
(a) commence or carry on the business as— 
(i) a manufacturer of or dealer in, any sani- 
mal article; or 


4872 
- (i)a iaxidennist: or 


(iii) a dealer in trophy; or uncured was ; 


or 

(iv) a Sanai in captive animals; or 

(v) a dealer in meat; or 

- (b) cook oc serve meat in any eating house; 
` Provided that nothing in this sub.gection 
shall prevent æ person, 
before the commencement of this Act was 


carrying on the busines or occupation speci- 


fied in this sab-section, from carrying on such 
business of occupation for a period of thirty 
days from such commencement, or where he 
has made an application within that period for 
the geant of a lisence to him, until the licence 
ig granted bo him or he is informed in writiag 
that a lisence cannot be granted to him: 

Provided farther that nothing in this sub- 
aedtion shall apply to manufacturers of, and 
dealers in, articles made of ivory and teathera 
of pea3ooks, 

Heplanstion.—For the purposes of this sea- 
tion, “‘eating-houge” includes a hotel, reatau- 
rant or any other place where any eatable is 


served on payment, whether or not such pay- 


ment is separately mae for such estable or is 


included in the amount charged for board and ` 


lodging. ` 
(2) Every manufacturer of, or floater in, 


animal article, or every dealer in captive ani. . 


mals, trophies or uncured trophies; or every 
taxidermist shall, within fifteen days from the 
commencement of this Act, declare to the 
Ohiof Wild Life Warden: his stocka of animal 
articles, captive animals, trophies ani uncured 


trophies, as the case may be, as on the date of. 


euch declaration and the Ohief Wild -Life 
Warden or the authorised officar may place an 
identifiostion mark on every Aaima artale. 
captive animal, trophy or uncured trophy, as 
the case may be, ; 

(3) Every person referred to in sub-section 
(1) who intends to obtain a licence, shall, 
within fifteen days from the commencement of 
thia Act, make an application to the Ohief 
Wild Life Warden or the authorised officer for 
the grant of a licence. 

(4) (a) Every application referred to in sub. 
gection (3) shall be made in such form and on 


payment of such fee as may be presoribed, to. 


the Ohief Wild Life Warden ox the authorised 
officer. 


(b) No licence referred to in sub-section (1). 


shali be granted unless tha Chief Wild Life 
Warden, or the authorised officer having regard 


to such matters as may be pregoribed in this: 


behalf and after makiag such inquiry in res. 
“pect of those matters as he may think fit is 
aatisied that the license should be granted. 
(5) Every licence granted under this section 
ahall specify the premises in which and the 
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conditions, if any, subject to which the licenses 
shall carry on his business. 
(6) Every licence granted under this section 


_ Bhall— 
(a) ba valid for one year trom the date of 
its grant; 
(b) not bs transferable; and : 


(o) be renewable for a period not exceeding 
one year at a tima. ` 
- (7) No application for the renewal of a 
licenca shall be rejected unless the holder of 
such licence has been given a reasonable 
opportunity of presenting his caje and unlesg 
the Ohief Wild Life Warden or the authorised 
Officer is satiafied that— 

(i) the application. for such renewal hag 
been made after the expiry of the period 
specified therefor, or 

(if) any.statement made by the N PE ai 
the time of the grant or ranewal of the license 


: ~~ inċorreot or false in material particulars, 


Fai the applicant has contravened any 
term or condition of the licence or any provi. 
ae of this åot or any rule made thereunder, 


eiv) the applicant does not fulfil the pre. 
soribed conditions. 

(8) Every order granting or rejecting an 
application for the grant or renewal of a 
licence shall be made in writing. 

(8) Nothing in the foregoing sub-seotiong 
shall apply in relation to vermin. 

45. Suspension or cancellation of licences. 

Subject to any general or special order of 
the State Government, the Chief Wild life . 
Warden or the suthorised officer may, for 
reasons to be recorded by him in writing, 
Buspend or cancel any licence granted or 
renewed under section 44: 

Provided that no euch suspension or cancel. 
lation shall be made except after giving the 
holder of the licence a reasonable opportunity 
of being heard. 

46. Appeal. 

(1) An appeal from an order refusing to 
grant or renew a licence under section 44 
or an Order suspending or cancelling a licence 
under Section 45 shall lie— | 

(a) it the order is made by the authorised 
officer, to the Chief Wild Lite Warden; or ` 

(b) if the order is made by the Ohief Wild 


' Life Warden, to the State Government, 


(2) In the case of an order passed in appeal 
by the Ohief Wild Life Warden under ol. (a) 
of aub.section (1), @ second appeal shall lie to 
the State Government. 

(3) Subject as aforesaid, every order sawed 
in appeal under this section shall be final. 

(4) An appeal under this section shall be 
preferred within thirty days from the date of 
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the communication, to the applicant, of the 
order appealed against : 

Provided that the appellate authority may 
admit any appeal preferred after the expiry 
‘of the period aforesaid ‘if it ia satisfied that 
the appellant had sufficient ‘cause for not 
preferring the appeal in time. 
` 47, Maintenarice of records. 

A licensee under this Chapter shall— 

(a) keep records, and submit such returns 
öf his dealings, as may be presoribed,— 

(i) to the Direstor or any other officer 
` ‘guthoriged by him in this behalf, and . 

(ii) to the Ohief Wild Life Warden or the 
authorised officer; and 

(>) make such records available on demand 
for inspection by such officers. 

48. Purchase of animal, etc., by licensee. 

No licensee under this Chapter ehall — 

(a) keep in his control, custody or posses. 
gicn,— . 

(i) any animal, animal article, trophy or 
unoured trophy in respect of a which declara. 
tion under the provisions of sub.cection (2) 
_of section 44 has to be made but bas nob 
been made; 


(ii) any animal or animal article, trophy, - 


uncured trophy or meat which has not been 
lawfully acquired under the provisions of this 
Aot or any rule or order made thereunder; 

(b) (i) capture any wild animal, or 

(ii) soquire, receive, keep in his control, 
oustody or possession, or sell, offer for gale or 
trasport, any captive animal apecified in Sche. 
dule I oz Part II of. Schedule II or any 
pnimal ‘article, trophy, uncured trophy or 
meat derived therefrom or serve-such meat, 
or put under a process of taxidermy or make 
- animal article containing part or whole of 
euch animal, 

_ except in ‘ac30rdance with such rules as may 
„be made under thia Act: 

Provided that where the acquisition or. 
possession; control or custody of such animal 
oranimal article trophy or uncared trophy 
entails ‘the ‘transfer or. transport from one 
State to another, no such transfer or transport 
shall be effected except with the previous 
permission in writing of the Director or any 
- other officer authorised “by him in this behalf; 


Provided further that no such permission 
under the foregoing proviso shall be granted 
unless the Director-or the officer authorised 
by him is catisfied that the animal or article 

„aforesaid has been lawfully acquired. 
‘49. Purchase of captive animal, etc., by a 
i person other than a ‘licensee, 

No pereon ehall purchase; receive or acquire 
‘any captive animal, wild animal, other than 
vermin, or any animal article, trophy, uncured 
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trophy or meat-derived therefrom otherwise 
than from & dealer or from a person authorised 

to sall or otherwise transfer the same under 
this Act: 

Provided that nothing in this section shall: 
apply to any transaction entered into by & 
public museum or zoo with aiy other publie 
museum or. Z00. ' 


` CHAPTER Vi f 
PREVENTION AND DETECTION OF OFFENOES 


"50. Power of entry search, arrest and: 


detention. 
(1) Notwithstanding anything contained in 


‘any other law for the time being in force, the- 


Director or any other officer authorised by. 
him in this behalf or the.Chief Wild Life- 


- Warden or the authorised officer or any forest 


officer ‘or any police officer not below the rank. 
of a sab-inspector, may, if he has reasonable- 
grounds for believing that any pereon has- 
committed an offence against this Aci,— 
(a) require any such person to produce for- 
inspection any captive animal, wild animal, 
animal article, meat, trophy or uncured trophy? 


_in hia control, custody or posession, or any. 


licence, permit or other document granted to- 
him or required to be kept by ‘him under the: 
provisions of this Act; ` ; 

- (b) stop any vehicle or -vessel in order- 
to conduct search or inquiry or enter upon, 
and’ search any premises, land, vehicle or- 
vessel, in the occupation of such person, and.. 
open. ‘and search any baggage or other thinge. 
in his possession; 

(c) seize any captive animal, wild- animal.. 
animal article, meat, trophy or uncured trophy 
in the possession of any person and appearing: 
to him to be Government property, together- 
with any trap, tool vehicle, vessel or weapon. 
used for committing any such offence, and’ 
unless he is satisfied that such person will: 
appear and answer any charge which may be- 
preferred against him,. arrest him without: 
warrant and detain him, ; 

(2) Any officer of a rank notinferior to that 
of on Assistant Director of Wild Life Preser- 
vation or Wild Lite Warden, who, or. whose: 
subordinate, has seized any any trap, tool,. 


‘vehicle, , vessel or weapon under clause (c): 


of sub-section (1),.may release the same, on: 
the execution by the owner thereof of & bond: 


` for the production of the property so released, 


if and when so required, before the Magistrate» 
having jurisdiction to try the offence on account. 
of which the seizure has been made. 

(3) It shall be lawful for any of the officers~ 
referred to in sub-section (1) to. atop and 
detain any person, whom he sees doing any 
aot for which a licence or permit ia required: 
under the provisions of this Act, for the pur-- 
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poses of requiring such person to produce the 
licence .or permit and if such person fails to 
produce the licence or permit, as the case may 
be, he may be‘srrested without warrant, unless 
he furnishes his name and address, and other. 
wise satisfies the officer arresting him that he 
will duly answer any summons or other pro- 
ceedings which may be taken against hirn. 


(4) Any person detained, or things seized 
under the foregoing power, shall forthwith be 
taken before e Magistrate to be dealt with 
according to law. : 


(5) Any person who, without ‘reaconable 
cause, fails to produce anything, which he is 
required to produce under this section, shall 
be guilty of an offence against this Act. - 

(6) (a) Where any meat or uncured trophy 
is seized under the provisions of this section, 
the Assistant Director of Wild Life Preserva- 
tion or any other officer of a gazetted rank 
authorised by him in this behalf or the Chief 
Wild Life Warden or the authorised officer 
mey arrange for the sale of the same and deal 
with the proceeds of such eale in such manne 
as may be prescribed. 

(b) Where it is proved that the meat or 
uncured trophy seized under the provisions 
` of this section is not Government property, 

the proceeds of the eale shall be returned to 
the owner. . 

(7) Whenever any person is approached by 
any of the officers referred to in sub.section (1) 
for assistance in the prevention or detection 
of an offence against this Act; or in appre- 
hending persons charged with the violation of 
this Act, or for seizure in accordance with 


clause (o) of eub.section (1), it shall ba the ` 


duty of such pereon or persons to render such 
- assistance. ` i 


51. Penalties. 


(i) Any person who contravenes any provi. . 


_ pion of this Act or any rule or order made 
thereunder dr who commits a breach of any 
of the corditions of any licence or permit 
granted under this Act, shall be guilty of an 
offence against this Act, and shall, on ` convic- 
tion, be punishable with imprisonment for a 


term which may extend to two years, or with- 


fine which may extend to two thousand 
rupees, or with both: - . 


Provided that where the offence committed 


is in relation to any animal specified in Soh- ` 


- edule I or Part II of Schedule II or meat of 
any such animal or animal article, trophy or 
uncured trophy derived from such animal or 
where the offence relates to hunting ina 
sanctuary or a National Park, such offence 
shall be punishable with imprisonment for a 

` $orm which shall not be less than six montbe 
but may extend to six years and algo with fine 
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which shall not be less than five hundre 
rupees. Í 


Provided further that in the oase of a second 
or subsequent offence of the nature mentioned 
in the foregoing proviso, the term of imprison- 
ment shall not be lesa than one year and the 


amount of the fine shall not ba lega than one 
thousand rupees. - 


(2) When any person is convicted of an 
offence against this Act, the Court trying the 
offence may order that any capative animal, 

y, uncured troph 
meat in respect of which the offence las a 
committed, and any trap, tool, vehicle, vegsel 
or wearon, used in the: commission of the eaid 
offence be forfeited to tte State Government 
and -that any licence or permit, held by auch 
person under the provisions of this Act. be 
cancelled. - a 

(3) Buch cancellation of licence or permit 
addition to any 


other punishment that may be awarded for 


such offence. 

‘ (4) Where any person ig 
offence against this Act, the 
that the licence, if any, granted to such pé 
under the Arma Act; 1959, for Fea ot 
any arm with which an offence against this 
Aot has been committed, shall be cancelled and 
that such parson shall not be eligible for a 


licence under the Arms Act, 1959, for a period. ` 


of five years from the date of conviction, 


52. Attempts and abetment. 
. Whoever attempts to contravene, or abets 


convicted of an 
Court may direct 


the contravention of, any of tha provisions of 


this Act or of any role:or order made there. 
under shall be deemed to have contravened 


-that provision or rule or order, as the oae 


may 


53. Punishment for wrongful seizure, 


If any person, ®xerdising powers under this 
Act, vexatiously and unnecessarily seizes the 
arty of on the pretence 

of seizing it for the reasons mentioned in tec. - 
tion 50. he shall, on conviction, be punishable - 
with imprisonment for a term which may 
extend to six monthr, or with fine which may 
extend to five hundred rupees, or with both. 


54.-Power to compound offences. 


-(t) The State Government may, by notifi- 
cation, empower the Chief Wild Life Warden 
or any officer of a rank not inferior to that of 
a Deputy Conservator of Forests, . 


` (a) to accept, from any peron against whom 
a reasonable suspicion exists ihat he has com. 
mitted an offence‘against this Act, payment 
of a sum of money by way of composition of 


the offence which such pereon is suspected to 
have committed; and. ne 
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(b) when any property bas been -seized as 
liable to be forfeited, to release the fame on 
payment of the value thereof as estimated by 
such officer. 

(2) On payment of such sum of money or 
such value, or both, as the case may be, to 
such officer, the suspected person, if in custody, 
shall be discharged, and the property. other 
than Government property, if any, seized, 
aball be released and no further proceedings 
in respect of the offence shall be taken against 
such person. 

(3) The officer compounding any offence 
may order the cancellation of any licence or 
permit granted under this Act to the offender, 
or if not empowered todo so, may approach 
an officer so empowered, for the cancellation 
of such licence or permit. : 


` (4) The eum of money acoepted or agreed 


to be accepted as composition under clause (b) 


of eub-section (1) shall in no case, exceed the - 


sum of two thoueand rupees: 

Provided that no offence, for which a 
minimum period of imprisonment has been 
prescribed in eub.section (1) of section 651, 
shall be compourided.. 

55. Cognizance of offences. 
No court shall take cognizance of: any 
offence against this Act except on the com. 
plaint of the Ohief Wild Life Warden or such 
other officer ag the State Government may 
authorize in this behalf. 
56. Operation of other laws not barred. 

Nothing in this Act shall be deemed to pre. 
vent any peran from being prosecuted under 
any other law for the time being in force, for 
any act or omission which constitutes an 
offence against this Act or from being liable 
under such other law to any higher punish. 
ment or penalty than that provided by -this 
Act: i 
Provided that no person shall be punished 
twice for the same offence. 


57, Presumption to be made in certain 
cases. 


Where, in any prosecution for an EARR 


_sgainat this Act, it is established that a person 
is in possesion, custody or contrel of any. 


captive snimal, animal article, meat, trophy _ 


or uncured trophy, it shall be presumed, 
until the contrary is proved, tha burden of 
proving which shall lie on the accused, that 
auch person is in unlawful possession, custody 
or control of such captive animal, animal 
article, meat, trophy or uncured trophy. 


58. Offences by companies. 

_ . (1) Where an offence against this Act. has 

. been committed by a company, every person 
‘who at the time the offence was committed 


The Wild Life (Protection) Aot, 1972 


ALR 


was in charge of and' was responsible to, the 
company for the conduci of the business of 
the company as well a3 tha company, shall 
be deemed to be guilty of the offénce and 
shall be liable to be proceeded against and 
punished accordingly ; 

Provided that nothing contained in this 
sub-section shall render any suoh person liable 


-to any punishment if he proves that the 


offence waa committed without his knowledge 
or that he exercised all due diligence to pre. 
vent the commission of such offence, _ 

(3) Notwithstanding anything contained in ` 
sub-section (1), where an offence against thia 
Act has been committed by a company and 
it is proved that the offence - has been ‘com. 
mitted with the consent or connivance of or 
is attributable to any neglect on the part of 
any director, manager, secretary or other 
officer of the company, such director, manager, 
secretary or other officer shall also be deemed ` 
to be guilty of that offence and ghall ba liable 
to be proceeded against and punished B000T- 
dingly. 


. Explanation. —.For the purposes of hia 


_feation,— 


(a) “company” means any body corporate 
and includes a firm or other association of 
individuale; and 

(b) “direstor"', in relation to a firm, meang 
& partner in the firm, — 


OHAPTER ‘VIL 


MISOHLLANEOUS 
59. Officers to be public servants, 

Every officer referred to in Ohapter II and 
every other officer exercising any -of the 
powers conferred by this Act shall bs deemed 
to be a publio servant within the meaning of 
section 21 of the Indian Penal Ooda.. 


°60. Protection of action taken in good 


faith, 


(1) No suit, prosecution or other legal pro. 
ceeding shall lie against any officer or other 
employee of the Oentral Government or the 
State Government for anything which is in 
good faith done or intended to be done under 
this Act. 

(2) No suit or other legal proceeding shall 
lie against the Central Government or the 
State Government or any of its officers or 
other employee for any. damage osusad or 
likely to be caused by anything which is in ° 
good faith done or : intended to be done under 
this Act, 

61. Power to alter entries in Schedules. . ; 
_(1) The Central Government may, if it is 


of opinion that it is expedient so to do. by 
notification, add any entry to any Schedule 


. 1978 


or transfor any entry from one Part of a 
Schedule to another Part: of the same Sche. 
_ dule or from one Schedule to another. 

(2) The State Government may, if itis of 
Opinion that it is expedient so to do, by 
‘notification, transfer any entry from Sche- 
dule II, Schedule III, Schedule IV or Soho. 
dule V to Sshedule I and may algo transfer 
any entry from Part Iof Schedule II, or 


Schedule III, Schedule IV or Schedule V, to 


any. other Sohedale. ; 

(3) On the issue of a notification under 
sub-section (1) or sub-section (2), the rele- 
vant Schedule shall be deemed to be altered 
accordingly, provided that. every such altera. 
tion shall be without prejudice to anything 
done or omitted to be done before such altera- 
tion. 

(4) If any alteration of any Schedule made 
by the State Government under sub-section (2) 
is repugnant to any alteration made therein 
by the Central Government under eub.sec- 
tion.(1), then, the alteration made by the 
Central Government, whether made before or 
after the notification made by the State Gov- 
ernment, shall prevail and the alteration made 
by the State Government shall, to the extent 
of the repugnancy, be void: 
` Provided that any such alteration made by 
the State Government, if it has been made 


with the previous consent of the Central Gov- 


ernment, ehall prevail in that State : 

Provided further that nothing in the fore. 
going proviso shall prevent the Oentrel Gov- 
ernment from modifying or cancelling. at 
sny time, the alteration made by the State 
Government. 


62. Declaration of certain wild animals 
to be vermin. 

Subject to the provisions of section 61, the 
State Government may, by notification, de- 
clare any wild animal other than those speci- 
fied in Schedule I and Part II -of Schedule If 
“to be vermin for any ares and for such period 
as may be specified therein and so long as 


such notification is in force. such wild snimal - 


shall be deemed to have been inoluded in 
Schedule V. 


63. Power. of Central Government ‘to 
make rules. A 
` (1) The Central Government may, by noti- 
fication, make rules for all or any of the fol- 
. lowing, namely:— 

(a) the form in which declaration shall be 
made under sub-section (2) of section 44; 

(b) the terms and conditions which shall 
govern transactions referred to in clause {b} of 
section 48; 

(o) matters specified in sub-section (2) of 
pestion 84 in so far as they relate to sanctua- 
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ries and National Parks declared by tha Oen. 
tral Government. 


(2) Every rule made under this section shall 
be laid, as soon as may be after it ie made, 
before each House of Parliament, while it is 
in session; for a total period of thirty days 
which may be comprised in one session or in 
two or more successive sessions, and if before 
the expiry of the session immediately follow- 
ing the session oc the successive sessions afore- 
said, both Houses agree in making any modifi- 
cation in the rule’ or both Houses agree that 
the rule should not be made, the rule shall 
thereafter have effect only in such modified 
form or be of no effect, as the case may be; 
s0, however, that any- such modification or 
annulment shall be without prejudice to the 
validity of anything previously done under 
that rule. 


64. Power of State Government to make 

_ rules. 

(1) The State Government, may, by notifi. 
cation. make rules for carrying out the provi. 
sions of this Act in respect of matters which 
do not fall within the purview of section 63. 


(2) In particular and without prejudice to ` 
the generality of the foregoing power, auch 
rules may provide for all or any of the follow- 
ing matters, namely: —- ; 

(a) the term of office of the members of the 
Board referred to in clause (g) of sub-section | 
(1] of section G and the manner of filling vacan. 
cies among them;" ` 

(b) allowances referred to in sub-section (4) 
of section 6; 

(c) the forme to be used for.any application, 
certificate, claim, declaration, licence, permit, 


_Tegistration, return or other document, made, 


granted, or submitted under the provisions of 
this Act and the fees, if any. therefor; 
(d) the conditions’ subject to which any 


. licence or pormit may be granted under this 


Act; 

(e) the particulars of the record of wild ani. 
mals (captured or billed) to be kept and sub. 
mitted by the licenses; 

(f) regulation of the possession, transfer 
and the sale of captive animals, meat, animal 
articles, trophies and uncured trophies; 

(g) regulation or taxidermy; 

(h) any other matter which has to be, or 
may be, prescribed under this Act. 


65. Rights of Scheduled Tribes to be pro- 
tected. 


Nothing in this Act shall affect the hunting 
rights conferred on the Scheduled Tribes of 
the Nicobar Islanda in the Union territory of 
Andaman and Nicobar Islanda by notification 
of the Anjaman and Nicobar Admivistration, 
No. 40/67/F, No. G635 Vol. ILI, dated the 
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28th April, 1987, published st pages 1 to Š of 
the Extraordinary issue of the Andaman and 
Nicobar Gazette, dated the 28th April, 1967. 


66 Repeal and savings. 
(1) Aa from the conimencement of this Act 


every other Act relating to ańy matter con. - 


tained in this Aot and in force in à State 
shall, to the extent to whioh that Act or any 
provision contained therein corresponds, ` or is 


‘repugnant, to this Actor any provision con- 


tained in thia Act, stand repeated: 


Provided that such repeal shall not,— 

(i) affect the previous operation of the Act 
ao repealed, or anything duly done or suffered 
thereunder; 

(ii) affest any right, privilege, obligation or 
liability acquired, accrued or incurred under 
the Act so repealed; 

(iii) affect any penalty, forfeiture or punish- 
ment inourred in reepect of any offence som- 

mitted againet the Aot so repealed, or 

(iv) affect any investigation, legal proceed. 
ing or remedy in respect of any such right, 
privilege, obligation, liability, penalty, forfei- 
ture, or punishment as aforesaid; 
and any such investigation, legal proceeding 
or remedy may be instituted, continued or 
enforced; and any such penalty, forfeiture and 
punishment may be imposed, as if the afore- 
said Act had not been repealed. 
© (2) Notwithstanding such repeal,— 

(a) anything done or any action taken under 
the Aot so repealed (including any notifica. 
tion, order, certificate, notice or receipt issued, 
application made, or permit granted) which is 
not inconsistent with the provisions of this 
Aob, be deemed to have been done or taken 
under the corresponding provisiona of this Act 
as if this Act were in force at the time such 
thing was done or action waa taken, ahd shall 
continue to be in force, unleas aud until saper- 
seded by anything done or any action taken 
ander this Act; ` 


: (b) every licence granted under any Ast so 
repealed and in forss’ immediately before the 
commencement of tbis Act shall be deemed to 
have been granted under tha corresponding 
provisions of this Aot and shall subject-to the 


provisions of this Act, continue to be in force ` 


for the unexpired portion of the period for 
which such licence had been granted. ` 


__, (3) For the removal of doubta. it is hereby 
declared that any sanctuary of National Park 
.. declared by a State Government under any 
"Aot. vepealed under gub-ection (1) shall be 

, deemed to he a sanctuary or Nation! Park, as 
. the case may be, declared by the State Gov- 
` ernment under this Ast and where avy right 
in or over any land in any such National Park 
which had “not been extinguished under the 


The Wild Lite (Protection) Act, 1972 


A, i. B., 


said Aot, at or before the-commancament of 
this Act, 


the axtinguishmeht of such righta 
shall be made in accordance with tha LE 


sions of this Act. 


SOHEDULE I- 


(Bee sections 2, 8, 9, 11, 40, 41, 43, 
48, 51, 61 and 62) z 


PartI: Mammals. 


L Binturong (A rotiotia cee 
2. Black back (Antelope carvicapra). 
3. pone -antlered deer or Thamin (Corvus 
eldi ; ans 
4, Caracal (Felis caracal) ` 
5. Ohestah (Acinonyx jubatus). 
6. Olouded leopard (Neofelis nebulosa). 
7. Dogong (Dugong dugon). 
8. Fishing cat (Felis viverriva), 
9. Golden oat (Felis temmincki). 
10. Golden langur (Presbytis al 
11. Hispid hare {Caprolagus hispidus). 
12. Hoolock (Hylobates hoolook). 


_13. Indian lion (Panthera leo persica). 


Indian Wild Ass (Equus hemionua khur). 
15. Indian Wolf (Canis lupus). 

16. Kashmir Stag (Cervus elaphus hanglu). 
Leopard cat (Felis bengaleneis). 

18. Lesser or Red panda (Ailurus fulgens). 
19. Lion.tailed macaque (Macaca silenus). 
20. Loris (Loris tardigradus). 


21. Lynx (Felis lynx isabellinua). - 


22. Malabar Civet (Viverra mogaspila). 


23, Marbled cat (Felis marmorata). 


24, Markhor (Ospra falconeri). 

25. Musk deer (Moschus makiisa 

26. Ovis ‘Ammon or Nyan (Ovis ammon 
hodgsoni). 


27, Pallas's cat (Felis manul). 


28. Pangolin (Manis cracsicaudata). 

29. Pygmy hog (Sus salvanius). 

30. Rhinoceros (Bhinocaros unicornia). 

Busty spotted oat (Felis rubiginosa). 

32. Slow Loris (Nycticebus coucang). 

33. Bnow leopard (Panthera uncis). 

34. Spotted linsang (Prionodon radilo 

35. Swamp deer (all sub-speciag of Cervus 

duvauceli). 

36. Takin or Mishmi Takin (Budorcas taxi. 
~ golor). ` 

37. Tibetan Gazelle (Procapra pioticaudata). 


38, Tibetan Wild Ass (Equus hemionus kiang). 


39. Tiger (Panthera tigris). 


40. Urial or Shapu (Ovis vignei). 


41. Wild bufalo (Babslus bubalis). 


Part II : AMPHIBIANS AND Rurri.xs 
< 1, Orosodiles (including the Estuarne or sali 
` water crocodile) (Orosodilus porosus a and 
- Orocodilus palustris). 


` 2. Gharial (Gavialis gangeticus), 
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Part OT Braps 17, Seay) (Genus Python). , 
LB A da 18. Serow (Capricornis sumatraensis 
ay nese ieordout pad, Ayesie 19. Stump-tailed Macaque (Macaca speciosa). 


20. Tibetan Antelop or Chiru _ (Panthelops 
hodgsoni), 

i Water Lizard (Varanus salvator). 
. Wild Dog or Dhole (Cuon alpinus). 

a5 Wild yak (Bos grunniens). 


2, Cheer Pheasant (Catrens wallichii): 

3. Great Indian Bustard (Choriotia nigriceps). 
4, Great Indian Hornbill (Buceros bicornis). 
6; Jerdon’s Oourser (Cursorius bitorquatus), 





-= Hy 


6, Lammergeier (Gypeatus barbatus). 


T. 


Large Falcons (Faleo peregrinus, Falco 
biarmicus and Falco chicquera). 


Melogale personata), 


Part IT 


8. Mountain Quail (Ophrysia superciliosa’, 1. Leo d or Panther (Panthera pardus). ` 
p: a a [Rhytioeros (undula- g, te langur (Presby ti john). 
a ami SAA A 
“40. Nicobar Megapode (Megapodius froyoin) 3. Nilgiri Thar (Hemitragus bylocrins.). 
11. Peafowl (Pavo cristatus). SOHEDULE I 
12, Pinkheaded duok (Bhodonessa ` a x : 
. phyllacea). , (See sections 2, 8, 9,10, 11 and 61) 
13. Belater's Monal (Uioshovhoris solateri 
~ 44, Biberian White crane (Grus PAREA ' Bia Gama ; 
15. Tragopan Pheasants (Tragopan melanoce. 1. Andaman Wild Pig (Sus andamanensis). 
phalus, Tragopan:blythii, Tragopan satyra, 2. Barking deer or Muntjac (Muntiacus 
. Tragopan temminoki). Muntjack). 
18, Whitsbelliad Sea Eagle (Halisetus leuco. - 3. Bharal (Ovis nabura). - 
-` gaster). «4, Ohinkara or Indien Gazelle (Gazella 
17. White-eared Pheasant (Orossoptilon Oros- gazella bennetti). } 
soptilon). 5. Ohital (Axis axis). 
38. White-winged Wood Duok (Cairina Soutu: 6. pern antelope (Tetraceros quadri. i 
lata). cornis 
7. Gorals {Nemorhsedus goral, Nemorhaedus 
(Bee sections 2, 8, 9, 10, 11, 40, 41, 8. Himalayan black bear (Belenarctos thibe. 
fga 61, 6l and 62) 9. Himalayan Ibex (Capra ibex). 
Sproat Gime 10. Himalayan thar (Hemitragus jemlahious), 
11, Hog deer (Axis porcinus). 
Parr I “12, Hyaena (Hyaena hyaena), 
1. Agra -Monitor Lizard [Varanus griseus 13.. Mouse deer (Tragulus meminna). 
(Daudin) ]. - “14, Nilgai (Boselaphus tragocamelus). 
#2. Bongal Porcupine (Atherurus macrouris 15. Batel (Mellivora capensis). 
assamensis). - 16. Sambar (Cervus unicolor). 
‘3. Bison or Gaur (Bos panei): 17. Sloth bear (Melursus ursinus), . 
-4, Ospped Langur (Presbytis pileatus}. ’ 18. Tibetan wolf (Oanis lupus). 
‘5, Orab- oe Macaque (Macaca irus um. 19. Wild pig (Sus scrofa), 
brosa). 
&. Dolphins (Dolphinus delphis, Platanista SCHEDULE IV 
gangetica). (See sections 2, 8, 9, 11 and 61} 
7, Ferret Badgers (Melogale mosohata and i 


Smarr Gams- 


18. Flying squirrels (All species of the genus . Desert cat (Felis libyca). 
Hylopetes,.Petaurista, Belomys and Eupe. . Desert tox (Valpes bucopns). 
taurua). 3. Ermine (Mustela erminea), 
9. Giant squirrels (Ratufa macroura, Malaia _ 4, Hares (Black napsd, Oommon Indian - 
indica and Ratufa bicolor). . Desert, Himalayan Mousehare). 
10. Himalayan Brown bear (Ursus arktos). - . Marmots (Marmota bobak. himalayana; 
` 11. Himalayan crestless Porcupine (Hystrix Marmota Caudata). 
hodgsoni). . . Martens (Martes foina intermedia, Martes 
12. Hog badger (Arctonyx collaris). flavigula Martes gwatkinsii). i 
13. Indiaù elephant (Elephas maximus). Otters (Lutra lutra, Lutra perspicillata, 
14. Leaf Monkey (Presbytis phayrei). ° Aonyx cinerea). 





` 15. Malay or Sun bear (Helarotos malayanua). §, Red fox (Vulpes vulpes). i 
46. Pig.tailed Macaque (Macaca nemestrina). 9. Tibetan fox- (Vulpes ferrilatus). 
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10. Weasels (Mustela sibirica, Mustela kathiah 
and Mustela altaice). 

11. Birds other than those sub-species and 
species mentioned in Part III of Sche. 
dule I or in Schedule V, and belonging to 
the families listed below :— 

(i) Barbets (Ospitonidas). 
(ii) Barn Owls (Tytoninae). 
(iii) Blue-birds (Irenidae). 
(iv) Bustards (Otididas), 
(v) Bustard.Qaail (Turnicidae). 
(vi) Obaffnahes (Fringillinae): 
(vii) Oranes (Gruidae). 
(viii) Dooks (Anatidae). f 
(ix) Emerald Dove (Columbidae). 
(x) Falcons (Falconidae)... 
(xi) Finches (Fringillidae), 
(xii) Flamingoes (Phoenicopteridae). 
(xiii) Flycatchers (Muscicapidae). 
(xiv) Geese (Anatidae). 
(xv) Goldfinches and allies (Oardue. 
‘linag). 
- (xvi) Grouse (Pteroclididae). 
. (xvii) Hawks (Accipitridae). 
(xviii) Hornbilla (Bucerotidae). 
(xix) Ioras (Irenidae) - 
(xx) Jungle and Spur fowl (Phasia- 
nidae). 
(xxi) Megapodes (Megapodiidae). 
(xxii) Minivets (Campephagidae). 
(xxiii) Orioles (Oriolidae). 
(xxiv) Owla (Strigidae). 
(xxv) Oystercatchers 


{ 


(Haematopodi. 


dae). 

(xxvi) Partridges (Phasianidae). 
(xxvii) Pelicans (Pelecanidae). 
(xxvii) Pheasante`( Phasianidae). 
(xxix) Pigeons (except Blue 

pigeon) (Oolumbidae). — 

(xxx) Pittas (Pittidae). 

(xxxi) Quail (Phasianidae). 
(xxxii) Snipe (Oharadriidae). 
(xxxiii) Bunbirds (Nectariniidae). 
(xxxiv) Swans (Anatidae). 

(xxxv) Thrushes (Muscicapidae). 
` (xxxvi) Trogons (Trogonidae). 


Fe reee 


. SCHEDULE V 
(Bee sections 2, 8, 61 and 62) 
Varun 


1, Common crow. 
2, Common fox. 
3, Fruit bats. 

4. Jackal. 

5, Mice. 

6. Rata. 

7. Voles. 
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A. 1. B 


THE KHADI AND OTHER HAND- 
LOOM INDUSTRIES DEVELOP- 
MENT (ADDITIONAL EXCISE 
DUTY ON CLOTH) AMEND- 
MENT ACT, 1972 

A ( Act No. 60 of 1972)* 
[26 the November, 1972.] 

An Act further to amend the Khadi and 

other Handlcom Industries Develop- 

ment (Additional Excise Duty on Cloth ) 
_ Act, 1953. ` 

' Be it enacted by Parliament in the Twenty- 
third Year of the Repubiio of India as fol- 
lows :— 
1. Short title. ` 

This Aot may be called the Khadi and 
other Handloom Industries Developmené 
(Additional Excise Duty on Cloth) Amend- 
ment Act, 1972, 


2. Amendment of section 3. 

In section 3 of the Khadi and other Hand. 
loom Industries Development (Additional 
Excise Duty on Cloth) Act, 1953 (hereinafter 
referred to as the principal Act), in sab- 
section (1), for.the proviso, the following 
proviso shall be substituted, and -shall- be 
deemed to have been eubstituted with effeat 
from iha. 10th day of January. 1957, 


~ namely 


S Provided that no such duty shall he levied 
‘on cloth— . 

(i) which is exported out of India, or 

(ii) which ig used in the manufacture of 
goods which are exported out of India.”. 


3. Amendment of section 5. 


In gub-eection (2) of section 5 of the prin. 
cipal Act,— 
` (i) in clause (e), after the words “exempt 
from”, the words ‘'the whole or any part of” 
shall be inserted and shall be deemed to have 
been inserted with effect from the Ist day of 
March, 1960; 

(ii) the following proviso shall be inserted, 
and shall be deemed always to have been 


. inserted, namely : 


Provided that any rule under dilation (e} 
may be made so as to bave retrospective effect 
from any date not earlier than two years 
before the date of publication thereof.. 


4. Validation of duty of excise levied and ` 
collected under the principal Act in 
respect of certain period. 

(1) Notwithstanding anything contained in 
the principal Act, or in the rules made there, 


*Recsived the assent of the President on 26-11- 

_ 1972, Act published in Gaz, of India, 97-11-1972, has 
Pt. 11-8. 1, Ext. p. 869. 3 

For Statement of Objects and Reasons, see Gaz, o f 
India, 22-8-1972, Pt. IL-5. 2, Ex. p. 874. 


1972 


under, the duty of exaize levied and collected 


or purporting to have been levied and collected - 


ander the principal Act during the period 
beginning on the 1st day of March, 1969 and 
ending with the 6th day of July, 1970, on the 
cotton fabrics, referred to in sub-eection (2), 
manufactured by a manufacturer, shall be 
deemed te have been validly levied and col- 
lected. in accordance with the rvles published 
with the notification of the Government of 
India in the former Ministry of Commerce and 
Industry No. B. R. O. 1479, dated the 26th 
July, 1953, a3 subsequently amended by the 
notification of the Government of India in the 
Ministry of Foreign Trade No. 8. O. 2369, 
~ dated the 7th July, 1970, as if those rules as 
ao amended were in force at all material times 
when such duty was-levied and collected and 
docordingly— ` 

(i) no suit or other proceedings shall be 
maintained or continued in any court for the 
refund of any such duty co levied and col. 
lected: 

(ii) no court shall enforce a decree or order 
directing the refund of any such duty so levied 
and collected; and 

(iii) any auch duty levied or arseesed under 
the principal Act in respect of the aforesaid 


The Coking Coal Mines (Nationalisation) Act, 1972 


[Act 38] 28h 


period, but not collected, may be recovered im 

the manner provided under the principe Act. 
` Explanation. —In this sub-section, “manu. 

facturer” means a person who is engageq im 

the business of— ` ae 
-(i) spinning of cotton twist, yarn or threads. 

or nt 

(ii) weaving of cotton fabrics; or 

(iii) processing of cotton fabrics, * 


-with the aid of power and who has a pro- 


prietary interest in at tee two of the afore 


paid businesses. 


(2) The cotton fabrics referred to in eub. 
section (1), are— -~ 

(i) medium’A fabric, unprocessed; 

(ii) medium B and coarse fabrics, being— 

(a) unprocessed; or : 

(b) bleached; or 

(o) dyed; or 

(d) if bleached and dyed, not printed; or 

(e) "Dhoti”, Bari’, “Long Oloth”, "Shirt 
ing” or “Drill” within the meaning of the 
Explanation to the notification of the Textile 
Oommissioner No, B. O. 3656, dated the 13th 
October, 1964 issued under clause 22 of the: 
Cotton Textiles (Control) Order, 1948, 


The Coking Coal Mines (Nationalisation) Kot, 4972 (86 of. 1973). 
i (Continued from page 187) ne 
THE FIRST SCHEDULE ; f 
(See sections 4 and 10) 


SI, Name of'the mine 





Location of the mine 


Name and address of the 


Amount 
No. owners of the mine (in rupees > 
1 .2 -38 4 5 
1 Dhor (EB-1) é è - Post office Bermo. Ownership under dispute. 6,77500 
i District Hazaribagh. . i 
2 Kalyani Selected Kargali (EB.2) Post Office Pichri, Gouri Shankar and Others, 7,19,000 
. District Hazaribagh. biel aa Bermo, Hazari- . 
; gbh 
. Post Offce, Pichri, Khas Dhori Colliery Com- 4,07,000 


3 Khas Dhori (EB-3) . 


4 Pipradih(EB4).  . . Post 
p (E bagh 


District Hazaribagh. 
Office, Gomia- 
District Hazaribagh. 


pany, Post Office Katras- 


garh, Dhanbad. 

Pacific Coal Company, Post. 14,183,500 
Ofice Gomia, istrict 
Hazaribagh. 


5 Pichri (EB-5) . + «Post Office Pichri, Pichri Colliery Com any 9,21,800 
f : District Hazaribagh. Private Limited, Post 
i Bermo, Hazaribagh. 
6 Selected Dhori (EB-6) . .- Post Office Bermo Sélected Dhori Colliery, Post 7,483,500 
5 District Hazaribagh. Office Katrasgarb, Dhanbad. Í 
7 Turiyo (EB-7) . . à . Post Office Turiyo, Bhubaneswar Singh and Shiv- 5,74,000 
District Hazaribagh. dayal Rathi, Post Office, 
l : ; Jharia, Dhanbad. : 
Tarmi (EB- è 7 - Post Office Turiyo Tarmi Colliery Company, In- 8,830,500 
i oaks District Hazaribagh. | dustrial Bank Building, Post ` 
i i - Office Jharia, Dhanbad. 
‘ (J-1 Bes tee e Post Office Karma- Albion Colliery Company, 4,02,000 
. Apat ) tan Post Office Karmatand, 


$ Dhanbad. 

















282 [Act 36]: The Ooking Coal Mines (Nationalisation) Act, 1972 A. L Be 
1 2 8 4 5 
10 Bokaro Jharia (J-3) ‘ Post Office Karma- Messrs. Agarwalla Brothers, 4,864,000 
tand Fost fice Karmatand, 
3° ; a Dhanbad. 
Al North Damuda (J-3) Post Office Nud- Hazaribagh Coal Syndicate 8,939,300 
f khurkee Private Limited, Post Offce, F 
i 5 Jharia, Dhanbad. 
42 Kessurgarh (J-4) à . Post Offce Nud- Manbhoom Coal Syndicate 27,50,000! 
khurkee Limited, Post Offce Jharia, 
i Dhanbad. 
13 Madhuband (J-5) 7 - Post Office Nud- 
khurkee 
14 Kankanee (J-87) . Post Office Bansjora 
15 Pootkee (J-69) . « Post Office Kusunda | ~ 8 
16 Amlabad (J-188) ; . Post Office Bhowrah ! \ Oriental Coal Company 1,97 ,99,500r 
17 Bhowrah North (1-188) q Limied 25, Brabourne 
18 Bhowrah South (J-90) f Post Office Bhowrah | Road, Caleutta-I; 
. 19 Mobalbant (J-19L) è 4 
20 Begunia (R-6) . . . » Post’ Office Barakar, | 
Be tk i District Burdwan, } aa 
:21 Khas Benedih (J-6) Post Officer Nawagarh K. C. Mukherjee and Others, 2,88,000- 
ee rot Office Hirapur, Dhan. 
ad. . 
722 Benedih (J-7) . r Post Office Nud- Benedih Coal Concern, Post 393,03,000 
khurkee Offce Katras, Dhaabad. 
` 3 Khas Ganeshpur (J-8) Post Office Nawagarh Khas Ganeshpur Coal Mines 37,500) 
: Limited, 185, Canning . 
i , ' Street, Calcutta. 
:24 Ganeshpur (J-9) . š - Post Office Nawagarh Ganeshpur Coal Company 87,500: 
ge Private Limited, Post Office 
: nS Ganeshpur, Dhanbad. - 
‘25 Ashakuti Phularitand (J-10) . Post Office Khar- Ashakuti Coal Company 18,109,000: 
i : kharee Limited, I/I, Rowland 
Road, Calcutta —20. - : 
-286 Mohanpur (J-11) R e Post Office Khar- Shrimati Parbatl Devi, Post 5,000 
f E kharee one Kharkharee,, Dhan- . 
27 New Bansjora (J-12) . Post Office ears S. K. Sahana and Sons Private 1,489,000) 
khare Limited, Post Office Kbar- 
: kharee, Dhanbad. 
:28 Khas Bhurangya (J-13) . Post Office Mohuda Khas Bhurangy® Coal Com- 5,000 
: . . pany, Post Office Jharia, 
; Dhanbad. 
:29 Raneedih/Pipratand (J-14) Post Office Mohuda Shri K. L. Sablok, C/o Sudar- 35,000 
san Motors, Post Office 
Dbansar, Dhanbad. 
‘80 East Mucheraidih (J-15) + Post Office Mohuda East Mucheraidih Coal Com- . 5,000; 
e any Limited, Post Office 
. haria, Dhanbad. 
81 New Huntodih {J-16) Post Office Mohuda New HuntodihCoalCompany 21,800; 
aH Limited, 178, Mahatma 
; Gandhi Road, Calcutta- I. 
‘32 Bhatdee (J-19) Post Office Mohuda Bengal Bhatdee Coal Com- 19,80,80% 
panv Limited, 14, Netaji. 
Subhas Road, Calcutta, 
:33 Kharkharee (J-20) Post Offce Khar- Bharat vog Corporation 19,466,000: | 
. é kharee Limited, 91, Stephen House 
, ` Dalhousie Sqaro East. 
Calcutta-1. . 
:34 New Sinidih (J-21) S Post Office Khar- Messrs. Bamandiha CoalCom- 39,500 
kharee pany Limited, 3,,Syna gogue j 
/ 7 treet, Calcutta. I. 
:85 Dharmaband (J-22) : Post Office Katrasgarh H. M. Barat and M. C. Barat, 16,8300 
- - Post Office Katrasgarh, 
i Dhanbad. : 
736 New Dharmaband (J-23) Post Office Malkera Sethia Mining and Manu- 12,05,000 
i facturing Company Limi- 
ted, 4, Bakul Bagan Road, 
Calcutta. 
‘37 Sinidih (J-25) . e Post Office Katrasgarh Sinidih Colliery Concern Pri- 5,138,500 


vate Limited, Post Office 
Katrasgarh Dhanbad. 
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1 12 


3 


4 5. 





‘388 Tundoo Khas (J.28) 


39 Bilbera (J-37) 


40 Jealgora Govindpur (J-28} 


41 South Govindpur (J-29) 
42 
43 


Diamond Tettuliya (J-30) 
- Central Tetturya (J-31) 


44 New Tentulla (J-32) 


45 


468 New Gobindpurt (J-34) . 


47 Khas Mehtadih (J-35) . 


l 43 Agardi (J-36) . 


49 Katras Choitodih (J-37) 
50 Mudidih (J-62) 
51 Badruchuk (J.€3) 


Loyabad (J-68) . 
Lakurka (J-38) . . 


Koiludih (J-39) . - 
` East Katras (J-41) 


Khas Goviadpur (J-40) . 


East Salanpur (J-42) 
Joint Salanpur (J-43) 


Khas Salanpur (J-44) 
North Salanpur (J-45) . 


Selected Salanpur (J-48) 
Central Salanpur (J-47) 


Lakurka Khas (f-48) . 


Salanpur (J-49) 
New Lakurka (J-59) 


63 National Angirpathea (f-51) 


Central Kooridith Sonardih (J-33) 


Post Office Tundoo 


Post Office Katrasgarh 
Post Office Sonardih 


Post Office Katrasgarh 


Post Office Sonardih 
Post Office Malkera 


Post Office Malkera 


Post Office Katrasgarh 


. Post Office Sonardih 


Post Office Katrasgath 
Post Office Katrasgarh 


Post Office Katras- ) 
garh | 


Post Office Sijua 
Post Office Bansjora J: 
Post Olfce Katrasgarh 


Post Office Kaftrasgarh 


Post Office Katrasgarh 


_ Posr Office Katrasgarh 


. Post Office Katrasgarh 


Post Office Katrasgarh 
Post Office Katrasgarh 


Post Oifice Katrasgach 


Post O Ece Katrasgarh 


Post Oce Katrasgarh 


J. P. Lala & Sons Collieries 4,79,000 
Private Limited, Post Box : 
No. 76, Dhanbad. 


B..N. Mondal & Company, 22, 3,93,500 
Canning Street, Calcutta. 

Jealgora Govindpur Colliery 2,90,500 
Company Limited. Post. 

. Office Sonardih, Dhanbad. 

H I. Pathak, Post Office 4,22,500 
Katracgarh, Dhanbad, ; 

Bibar Collieries Limited, Dis- 5,000 
trict Dhanbad. . i 

Sri Tarapada Lodha & Others, 7,500 


Post Oce  Katrasgarh, 
District Dhanbad. . 


* Tentulia Khas Colliery Com- 16,886,500 


pany Limited, 25, Bar- 
ourne Road, Calcutta. 
Central Kooridih Colliery 12,23,500 
Company, Post Office 
Katrasgarh, Dhanbad. ; 
New Gobindpur Coal Com- 18,92,000 
pany Limited, 83; Canning 
treet, Calcutta I. 
Messrs. Khas Mehtadih Col- 13,80,000 
liery Company, Post Office 
Katrasgarh, Dhanbid. 


Agardih Colliery Company, 3,78,800 
> Post Office Katrasgarh, 

District Dhanbad | ; 
Burrakar Coal Company 1,68,56,000 


Limited, Chartered Bank 
Building, Calcutta-I. 


Lakurka Coal 
Limited, 3, 
Street, Calcutta. 


Messrs. East Katras Collie 
Company. Private Limited, 
Post Otice Katrasgarh, 
Dhanbad, ` 

Khas Govindpur Coal Com- 
pany Private Limitea, Post 
Office Katrasgarh, Dhanbad 

East Salanpur Colliery Com- 
pany Post Olfice, Katras- 
garb, Dhanbad. 


Company 7,27,000 | 
Synagogue 


20,08,008 


2,865,000 


2,97,500 


Sabal Brothers (Receiver H S. 
Sahai), Post Offce Katras- 
garh, Dhanbad. 

Central Salanpur Colliery 
Company. rost Office 
Katrasgarh, Dhanbad. 

Central Salanpur Coal Con. 
cern, Post Office Katrasgarh, 
Dhanbad. 

Bharat’s Debutter Estate, Post 
Office Katrasgarh, Dhanbad 

Mis. Naw Lakurka Colliery 
Company and  Shrimatt 
Sarojini Devi, Post Office, 
Katrasgarth, Dhanbad. 

Natlonal Coal Company Pri- 
vate Limited, 48/1, Ram 
Tarun Bose Lane, Cal- 
cutta-8. 


5,000 
1,84,500 
1,96,800 


4,14,500 


2,89,008 


el 


Ta 


Rc A et 


1,00,000 ` 
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3 


4 5 


ren A a LL A A A 


67 Union Angarpathra (J-52) — 


68 


79 


80 


82 Gopalichuck (West) (J-70) 





Gaslitam (J-53) P 
Ramkanali (J-54). 


Trigunait {J-55) 
Kanta Pahari (1-56) 


Khas Angaroa (J-57) 


Jharia Khas (J-58) 


East Angarpathra (J-59) 


Mahabir Angarpathra (J-60) 
Diamond Angarpathra (J-61) 


Jogta (J-64) 
Sendra (J-65) . 


i Sendra Bansjora-Gopal 


Gararia (J-68) 
North Ekra (J-78) 
Gararia (J-79) 


Central Kirkend (J-71) 


Motiram's Kirkend (J-72) 


Khas Kirkend (J-73) 
Kirkend (J-74) 


New Marine (J-75) 
Bansdeopur (J-77) 


Central Gararie (J-80) . 


Gararta (J-81) 
Chhota Bowa (J-82) 


Murulidih (J-17) 


West Salas (J-95). 


Industry {J-96) 
West Ena (J-97) 


Muralidih a and at: 
Pits, (J-18 
Chanch RS) E 


Maheshpur (J-24) 


Ekra Khas {J-76) 

Busserlya (J-83) 

Busserlya North 
and South J-85) 


. 


j 


Post Office Sijua 


Post Office Sijua 


Post Office Katrasgach 


Post Office Katrasgarh 


Post Office Katrasgarh 


Post Office Sijua 


Post Office Bansjora 


Post Office Bansjora 


Post Office: Kusunda 


Post Office Kusunda 


Post Office Kusunda 
Post Office Kusunda 


Post Office Kusunda 
Post Office Bansjora 


Post Office ‘Bansjora 


- Post Office Bansjora 


Post Office Mohuda 1 
Post Office Jharia 
Post Office Dhansar 
Post Office Dhansar 


Post Office Mohuda | 


Post Office Chir- 
_kunda. District 
Dhandabad | 


Post Office Katras- ) 


h 
Post Office Kusunda 


Post Office Kusunda 


Union Coal Company Limi. 4,51,000 
ted, J35, Biplabi Rash 
Behari Basu Road, Cal. 
cutta-l. 

New Manbhum Coal Com. 12,42,000 
any 138, Biblabi Rash 
Behari Basu Road Caleutta-L. 

Bijali Kanti Roy, Keshalpur 4,70,000 
House, Post fice Katras- 
garh, Dhanbad. 


East Angarpathra Colliery 16,20,000 
Company Limited, Post 
Office Katrasgarh, Dhanbad, 


Diamond Angarpathra Col. 5,000 
liery Company, Post Office i 
Katrasgarh, Dhanbad. 

Jogta Coal Company Limited, 6,82,000 
Pet Office Sifua, Dhanbad. 

Messrs. Hind Shippers Limit. 9,99, 0000 
ed, 185, Biplabai Rash Behari 

Basu Road, Calcutta—1. 


Messrs. Sendra Bansjora Col- 18,290,009 
liery Company Private Limi- 
ted, 185, Canning Street, 
Calcutta—1. 2 


Central Kirkend Coal Com- 6,94,000 
pany Limited, 91, Stephen 
House, Dalhousie Square 
East, Calçutta — r 
Motiram Sia Coal Com- 48,800 
pany Private Limited, Dhan- 
ad. . 
Phuramal Agrawal, Post 18,800 
Otice Dhansar, Dhanbad. 
New Marine Coal Com 16,24,000 
(Bengal) Limited, III, Chit. 
taranjan Avenue, Calcutta, s 
New Bansdeopur Coal Com- 4,44,500 
any Limited, 26-B, Netaji 
ubhas Road, Calcutta. 
Central Gararia Colliery Com. 58,800 
pany Private Limited, Post 
Office Bansjora, Dhanbad. 
Tikmaniand Company, Post .1,84,000 
Office Bansjora, Dhanbad. 
Chhota Bowa ColHery Com- 3,27,500 
_pany Limited, Post Olice 
Bansjora,, Dhanbad, 


Kalyani Mavji and Company, 21,383,000 
14, Netaji Subhas Road, 
Caloutta—1. 


< 


Bengal oe Company Limi. 49,49,000 
ted, 8, Clive Row, Cal- 
cutta—l, 


Messrs. Sahu Minerals and 29,68,000 
Properties Limited, A-3, 
Pritbyiraj Road, Jaipur. 

Busserlya Coal Company (Pri. 4 29,500 
vate) Limited, 18, Radha 

Bazar Lane, Calcutta—1. 
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1 2 - 8 4 5 
: -84 . «Post Office Bansjora East Ekra Coal Company, 11,300 
108) Kasp Estra (1-84) j C/o K. Woralł, Jora Banga- ' 
low, Dhanbad. 


; iva (J-86) . . Post Office Bansjora North Busseriya Colliery 1,75,300 
103 North Busseriya (J-86) . Company, Post Office Bans- 
Phase Dhanbad. , 
arendra East Loyabad Col- 1,24,500 ` 
liery, Company, Post Office 


104 Surendra East Loyabad (J-87) . Post Office Kirkend 
j Jharta, Dhanbad. 


105 Gondudih (J-88) i? -, Post Office Kusunda Central Alkusa Colliery Com- 3,57,000 
j pany, Post Office Kusunda, 
l aX. Mle BO Aarla] 
8 j -89 . . Post Office Kirken is. H. D. Agarwalla & Sons, 13,865,000 
105 Dran se Tao) k . Post es Kusunda} aoe ore i aria, piar, 0700 
7 . . Post Office Kusund: odbur iery Company, 33, 0 
AUS onne URN ro Office Kusunda, Dhan-- i 
aa. 


109 Pure Kustore (J-92) . . Post Office Kusunda Pure Kustore Colliery Com- 19,27,500 
pany, Post Office Kusunda, 
3 ae Aad Naess, “Callie de 
-93 - Post Office Kusun usunda - Nayadee e 42,000 
110 Nayadee Kusunda (J-93) l Company (B-wvate) Limited , 
Hie Olice Kusunda Dhan- 


111 Kusunda (J-94) . 5 . Post Office Kusunda Not available. 5,000 
112 Kendwadih (J-98) - . Post Office Kusunda 1 : 

i138 South Bulliary (J-101) . . Post Office Kusunda | 

114 Jealgora (J-184) ` } Post Office Jealgora | East India Coal Company 93,28,500 
115 Bararee Joyarampur (J-168) i | Ltd, Post Office Jealgora, 

116 Bararee (J-185) fue P J apa i 9 ; 
17 Balibari C.T.C. (J-99) . - Post Offce Kusunda ot available r 2 500 
iis Rateht Baithari 100) à - Post Office Kusunda Balihdri. Colliery Company 6,53,000 


Limited, 14, Netaji Subhas 
5 a Brae a er S es a 
-102 ‘ - Post Office Bhagaban ə Borrea a mpany 32,58,000 
119 Bhagaband (J-102) j ' Limited, Chartered Bank 
: a f Building, Caleutta— 1. 
120 Gonshadih (J-104) ë . Post Office Kusunda Sri Biswanath Roy, Keshalpur 12,890,500 
a House, Post Otce Katras- 
garh, Dhanbad, 


ih (7.108 . . 
iza e GIDE) li Post Office Bhaga Equitable Coal Company 98,800 
123 Hurriladih (J-110) : ree E y Sinha à 
k -105) . . Post Office Kustore } 
Le oa G } | Raneegunge Coal Association 891,95,000 
125 Kustore (J-108) . , - Post Office Kustore } See en Choweinanee 
ea E a. 
i25 Simlabahal (J-111) š . Post Office Jharia Shri P. Roy, Director and 4,98,000 


nominated owner, Bhalgora 
Coal Company. 3 Synagogue 
` : i Street, Calcutta. 
129 Bhuggatdih (J-112) é + Post Offce Dhansar Bengal Nagpur Coal Com- 6,47,000 
` any, 5; Synagogue Street, 
leutta—1, 
1380 Ena (J-113) i . . ' Post Office Dhansar North West Coal Company 9,77,500: 
; Limited, 5, Synagogue 
i Street, Calcutta —1. 
131 East Bhalgora (f-114) . 
ies eae vo) ; 
3 st Ena (J-l - 
134 East Bhug idih (J-117) + Post Office Jharia East Bhuggatdih Colliery 17,08,000- 


135 Selected Khas Jharia (J-118) Company (Private) Limited, 
186 Selected ARIT | Post Office, J haria, Dhanbad. 
, 187 Selected Model Jharia (J-121) ; . 
188 Bhalgora (J-120). $ « Post-Office Jharia Phayon Coal Company Limi- 4,86,000 
. ted, 3, Synagogue Street, : 
i ` Calcutta— L. 
New Khas Jharia (J-122 
10 Fularibad AREEN ra } Post Office Jharia Fularibad Colliery Company, 15,000 
141 Sonalibad (f{-138) _ Post Office Jharia, Dhanbad. 
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Rajapur (J-125) . ? 
Khas Bhuggatdih (J-126) 


New Pure Jharia (J-124) 


Pure Jharia (J-127) 
K. P. Dobari (J-128) . 


South Jharia (J-129) 
Model Sharia (J-133) 


East Pure Jharia {J-180) 
Dobar (J-131}) . i 


East Model Tharia (J-132) 
Golden Jharia (f-194) . 


Fatehpur (f-135). 
Pure Durgapur (J-138) . 


Khas Jharia (J-137) 
Ganhoodih (J-189) 


East Jharia (J-140) 
K. P. Kujama (J-141) 


Kujama (J-142) 
North Kujama (J-143) , 


Central Kujama (J-144) 
Nanji Kujama (J-L45) 
Pandebera (J-146)__ 
Pure ag ae (J-147) ` 
Kujama Pandebera (J-148) 


South Kujama (J-149) 
Goluckdih (J-150) 


South Goluckdih (J-151) 
‘Central Jharia (J-152) 
Indian Jharla (J-158) 


Central Tisra (J-155) . 


Tiera (D. D.) (J-158) . 
Tisra (Diamond) (J-157) 


Tisra (A. G.) (J-158) a 
Sreé Commercial (J-159) 


Bengal Jharia (J-160) 
East India (J-161) 





Lower Upper Jharia (J-154) 


Post Office Jharia 


a Post Office Sharia 


x 


} Post Office Jharia 


.- Post Office Jharia 
) . 
+ Post Office Jharia 
J 


Post Offce Jharia 
Post Otice Jharia 


Post Office Jharia 
Post Offce Jharia 


e Post Office Jharia 
Post Office Jharia 


Post Office Jharla 


a Post Office Jharla 


- Post Office Jharia 
Post Office Jharia 


e Post Office Jharia 


Post Office Jharia 


a Se ma y amk e 


Post Offce Jharia 


Post Offce Jharla 
} 


U Post Office Jhatia 


Post Office Jharia 
.’ Post Office Jharia 


Post Office Jharia 
Post Oce Jharia 


+ Post Offce Jharia 


52 
Post Office South 
Tisra 


Rajapur Colliery Company 
‘Limited, Post Office Jharia, 

` Dhanbad. : 

Khas Bhuggatdih Colliery 
Company, ‘Post Obtfice 
Jharia, Dhanbad. 


D. D. Thacker and Sons, 
Dhanbad. ` 


K. P. Dobari, 
Jharia. 


Post Offce 


J. K.:Banerjee and others, Post 
„Box No. 48, Hirapur District 
Dhanbad. . 

Owner not known. 


ARB, 


— 


5 


: 0 
2.39,00 


2,67,000 . 


10,000 
54,300 
1,45,800 


5,000 


R. N. Bagchi and Brothers, 3,42300 


5/8, Middle Row, Calcutta. 
Not available. 
Khora - Ramji, Post Office 

Jharia, Dhanbad. 

G. K. Dossa and Company, 

Post Office Jharia, Dhanbad. 
Pure Durgapur Colliery Com- 

pany Private Limited, Post 

Office Jharia, Dhanbad. 
Fularibad Colliery Company, 

Post Office Jharia, Dhanbad. 


5,000 
5,060 


5,000 
5,000 


5,000 


S. B. Banerjee and Sons, Post 27,52,000 


Offce Jharla, Dhanbad. 
Not available: 


Jayantilal Keshavji Bale, Dave 
House} Joraphatak, Post 
-Offce Dhansas, Dhanbad, 


Ganji Dossa and Company: ; 


Post Office Jharia, Dhan- 
bad. } 


Central Kujama Coal Con- 


cern, Post Office Jharia, - 
Dhanbad. 


5,000 
_ 96,800 


63,500 


5,26,000 


Bagdigi Kujama Collieries 25,84,000 


ompany (1946) Limited, 
Post Office Jharla, Dhanbad, 


Goluckdih Colliery Company, 13,986,000 


22, Burtolla Street, Calcutta. 

Messrs. Khimji Dossa and 
Sons, Post Office Jharia, 
Dhanbad, 


and 

South Goluckdih Coal Com. 
pany. Post Office. Jharia, 
Dhanbad, - an 

Khimji Dossa and Sons, Post 
Offce, Jharia, Dhanbad. 

Shri K. D. Singh, Post Office 
Jharia, Post Box No. 111, 
Dhanbad. i 

Dhanji Devji and Sons, Post 
Offce Jharia, Dhanbad. 

The Diamond Coal Company 
Limited, Post Office Jharia, 
Dhanbad. 

Amarsing Gowamal and Sons, 
Post Box No. 47, Jharia, 
Dhanbad, 

Bengal Jharia Colliery Com- 
pany Piivate Limited, Post 
once South Tisra, Dhan- 


8,78,500 


1,383,300 
2,7 1,000 


2,72,800 
2,56,000° 


3,38,500 


8,50,000 


en eeenEnn a 
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i 2 3 
179 Khas Joyrampur (J-163) 
180 Lower Joyrampur (J-165) Post Offce Khas 
481 Pure Joyrampur (J-169) J Jeenagora 
182 South Tisra (J-162) Post Office Tisra 
383 Kalithan Jeenagora (J-164) Post Office Khas ) 
i : Jeenagora r 
184 Kalithan Suratand (J-175) _« Post Otice Jharia J 
185 New Jeenagora (J-166) } : 
186 Central Jeenagora (J-167) | . 
187 North Bararee Jeenagora Post Office Khas 
(J-170) F Jeenagora 
188 Khas Jeenagora (J-171) : 
189 Sri Jeenagora (J-i73) J 
100 East Bararee (J-172) , Post Office Khas 
f Jeenagora 
491 New Suratand (J-174) . Post Oce Jharia 
192 Niluri Patra (J-176) Post Office Jharia 
493 North Burrakar Suratand | 
ok! 
494 North Burrakar Londa (J-178) }Post Office Jharia 
: { 
185 Lodna (J-179) 
196 Standard (J-180) Post Office Bhaga 
197 Lodna (J-181) . a L Post Office Jharla 
498 Madhuban Lodna (J-182) 
199 Begdigt (J-183) . a Post Office Jharia. : 
200 Bhulanbararee (J-186) . Post Office Patherdih 
‘201 Lachmi (J-187) . . . Post Office Patherdih 
. 202 Central Bhowrah (J-192) . Post Office Bhowrah 
203 Sitanala (J-193) ' . Post Office Bhojudih 
204 East Bhowra (J-104) Post Office Patherdih ` 
205 East Sowardih (J-195) . . Post Office Patherdih 
906 Patherdih (J-198)  . — « Post Office Patherdih 
207 New Sudamdih (J-197) Post Office Patherdih 
208 Selected Patherdih (J-198) . Post Office Patherdih | 
209 New Chasnalla (J-199) . . Post Office Jharia ` 
210 Pure Chasnalla (J-200). . Post Office Patherdih 
211 Junkundar (R-1). r . Post Office Chirkunda, 


District Dhanbad. - 


e Post Office Chirkunda, 


District Dhanbad. 


Khas 


' Lachmi 


` Selected Patherdih Coal Com. 


4. 5 





Joyrampur Colliery 31,51,000- 
Company, Post Office Khas 
Jeevagora, Dhanbad. 

South Tisra Colliery Com. 
pany Private Limited, Post 
Office Jharia, Dhanbad, 

K. B. Seal and Sons, 28, Raja 
K. L. Goswami Street, Post 


6,839,000 


4,42,500. 


' -Offce Serampur, District 


Hooghly (West Bengal. 


Khas Jeenagora Colliery Limi- 
ted, 185, Biplabi Rash Behari 
Basu Road, Calcutta~1, 


8,99,000: 


Jeenagora East Bararee Col. 
liery Company, Post Office 
Khas Jeenagora, Dhanbad, 

Not available | - 

Niluri Patra Coal Company 

. Limited, Post Offce Jharia, 
Dhanbad. 


The New Standard Coal Com- 
pany (Private) Limited, 27, 
‘Palace -Court, 1, Kyd. 
Street, Calcutta-18, 
Standard Coal Compav, Post 
Office Bhaga; Dhanbad. 
Lodna Colliery Company 81,80,800 
(1920) Limited, 6, Lyons ` 
Range, Calcutta. 
Bhulanbararee Cos] Company, 15,138,300 
4, Clive Row, Calcutta-I. 
Coal Company, 76,500 
30,000 


3,05,500- 


5 000 
5,000 


1,12,500- 


24,800 


- 31 Mullick Street, Calcutta, 

Central Bhowrab Coal Com. 
pany, Post Office Jharia, 
Dhanbed. 

Mohatta Brothers, 19, British 
Indian Street, Calcutta-I. 
Shrimati Jyotsna ‘Devi, Post 
Office Sitarampur, District 

Burdwan. 

J. N. Supakar Brothers and 
Company, Post Office 
Patherdih, Dhanbad. ` 

Patherdih Sudamdih Colliery 

` (Private) Limited, Post 
Office Patherdib, Dhanbad. 

New Sudamdih. Colliery Com. 
pany, Post Office Patherdih, 
Dhanbad. 


568,300 
3,49,000: 


5,000 
56,500- 
1,97,000- 


13,000- 
pany Limited, 12, Tara. 
chand Dutta Street, Cal- 
cutta-I. : 

New Chasnalla Coal Concern, 
Post Office Jharia, Dhan- 


bad. 

Pure Chasnalla Colliery Com. 
ny 192, Cross Street, 
leutta.7. 

D. Mondal and Company 
Limited, Post Offce Disher. 
garh, District Burdwan, 
West Bengal. 

Katras-Jharia Coal Company 
Limited, 8, Clive Row, 
Calcutta-I. 


ki 5,000- 


49,800- 


1,358,000- 


16,538,000. 
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218. Victoria (R-4) 
214 Victoria West (R-5) 


} 


3 


Post Office Kolti, Dis- 
‘trict Burdwan. 
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LLE 





New Birbhoom Coal Company 238,38,300 


Limited, 
Calcutta-I. 


8, Clive 


" NOTE:—The number specified, in ‘brackets against the name specified in the second column 


` indicates the corresponding § serlal 


number of the coking coal mine in the First 


Schedule to the Coking Coal Mines (Emergency Provisions) Act, 1971 (64 of 1971). The 
` abbreviation EB” stand for “East Bokaro Coalfield”, “J” stands for “Jharia Coalfield”; 
and “R” stand for “Raneegunge Coalfield”. 


Sl. Name ot the coke oven plant 
No. n 








I 23 
„l. Bararee Coke Plant 
2. Bhowra Coke Plant - 


‘8. Bhulanbararee . 


4. Central Bhowra . 


‘B®. Central Kooridih 


‘4, Jankundas Valley Beehive Coke 


Plant 


7. New Gobindpur 


4, New Standard Lodna} 


"0. New Sudamdih 7 
340. North Kujama . 
AL, 


Ramkanaly P 


CAS Union Angarpathra . 


° 


Location of the coke 


Oven plant 
3 


South Balliary-Kend- 
wadih Colliery, pose 
Office Kusunda, Dis- 
trict Dhanbad. 
Bhowra South Col- 
Hery, Post Office 
Bhowra, District 
Dhanbad. : 
Bhulanbararee Col- 
liery, Post Offce 
Patherdih, District 
Dhanbad. 

Central Bhowra Col- 
liery, Post Offce 
Bhowra, 
Dhanbad, 


Central Kooridih- 
Sonardih ColHery, 
Post Office Katras- 
garh, Dhanbad. 


Junkundar Colliery, 
Post Office Chir- 
kunda, District 
Dhanbad. 

New Govindpur Col- 
liery. Post Office 
Sonardth District 
Dhanbad. 


New Standard Lodna 
Colliery, Post Office 
goain District Dhan- 


New Sudamdih Col-- 


Otice 
District 


Col- 
Offce 
District 


lie Post 
Pat erdih, 
Dhanbad. 
North Kujama 
Hery, Post 
haria, | 
hanbad. ` 


Ramkanaly Colliery, 
Post Offce Katras- 
poih District Dhan- 


Union Angarpathra 
Colliery, Post Office 


* Eatturgarh, District 
Dhanbad. . 


District 


THE SECOND SCHEDULE 
(See ‘sections 5 and 11) 


of the coke oven plant | 
4 ` 





Bararee 
Limited, 


4, Clive Row, 
Calcutta-I. 





Name andaddress of the owners Amount 
(in rupees) 


5 


e 


Coke _ Company 21,42,000 ` 


Messrs, Bhowra Coke ‘Com- u, 178,900 


pany: Battachary’s House 
rie Circular Road, Dhan« 


Bararee Coke Com 
Limited, 4, Clive on, 
Calcutta-I. 


Central Bhowra ‘Coal Com- 
ny (Private) Limited 


ost Office Jharia; and — 
G. D. .Kumar and Sons; 
Bastacolla,~ Post Office 


Dhansar, Dhanbad. - 
Shivram Singh and Company 
eevee) Limited, Post 
Office Katrasgarh, District 
Dhanbad. 
D. Mondal and Compan 
Limited Panchayat Hoad, 
Post Office Chirkunda, 
District Dhanbad. 


Ghosh’s Eastate Private 


Limited, 88, Canning SHER ; 


Calcutta-I, 


Messrs, Singh Sachdeva, Post 
Office Dhansar, Dhanbad. 


Sanjive Coke Cae 


mpany, H. D. 
Adjmera, pee Offce 
Patherdih, Dhanbad. ` 

Beehive Hard Coke Manu- 
facturing Com ny, 
Chowra Construction 
pany Private Limited, UL, 
Central Avenue, Calcutta. 

Bijali Kanti Roy, Keshalpur 
House, Post Office Katras- 


garh, Dhanbad and M. C. 
Coal Company, Post Office . 


Jharia, Dhanbad. 

Satyadey Singh Coal Com- 
pany (Private) Limited, 
288, Biplabi Rash Bihari 
. Basu Road, Calcutta-I. 


2,03,500 


2,98,000 ` 


1,50,000 
1.08,800 
1,12,500 
I,05,000 
3,21,000 


- 


2,57,500 
2,02,000 


1,84,000 


ee ST 


1972 


THE CENTRAL SALES TAX. 
(AMENDMENT) ACT, 1972 


(Act No. 61 of 1972)* 
[30th November, 1972] 


An Act further to amend the Central 
Sales Tax Act, 1956. 


Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as 
follows :— . 


1. Short title and commencement. 


(1) This Act may be called THE CENTRAL 
SALES TAX (AMENDMENT) AOT, 1972. 


(2) This section and sub-section (1) of sec. 
tion 14 shall come into force st once and the 
remaining provisions of this Act shall come 
into force on such date as the Central Govern. 
ment may, by notification in the Official 
Gazette, appoint. 


2. Amendment of section 6. 


In section 6 of the Central Sales Tax Act, 
ree (hereinafter referred to ag the principal 
Act 


(a) in sub. section (1), after the words "on 
all sales”, the words “of goods other than 
electrical energy” shall be inserted ; 


(b) for sub-section (2), the following sub- 
section shall be substituted, namely :— 

"(2) Notwithstanding anything contained 
in sub-section (1) or sub-section (1-A), where 
a gale of any goods in the course of inter-State 
trade or commerce has either occasioned the 
movement of such goods from one Btate to 
another or has been effected by a transfer of 
documents of title to such goods during their 
movement from one State to another, any 
subsequent sale during such movement effected 
by a transfer of Hopeman of title to such 
gooda,— 


(A) to the Government. or 


(B) to a registered dealer other than the 


Government, if the goods are of the desorip. 
tion referred to in sub-section (3) of gection 8, 
shall be exempt from tax under this Act: 


Provided that no such subsequent sale shall - 


be exempt from tax under thia sub-section 


unless the dealer effecting the sale furnishes . 


to the prescribed authority in the prescribed 
manner and within the prescribed time or 


*Received the assent of the President on 80-11-1872. 
Act Published in Gaz. of India; 1-12-1972, 
Pt. II-S. 1, Ext. P. 878. 
For Statement of Objects and Reasons, ses Gas. of 
India; 5-8-1971; Pt-II-8. 2, Ext. P, 522, 
1972 Aots 19/(1). 
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within such further time as that authority may, 


_ for sufficient cause, permit,— 


(a) a certificate duly filled and signed by the 
registered dealer from whom the goods were 
purchased containing the prescribed particulara 
in a prescribed form obtained from the prea. 
cribed authority; and — 


(b) if the subsequent sale is made— 

(i) to a registered dealer, a declaration re. 
ferred to in olause (a) of sub-section (4) of 
section 8, or 


(ii) to the Government, not being a regis. 
tered dealer, a certificate referred to in 
Glange (b) of sub-section (4) of section 8: 

Provided further that it shall nob be neces. 
sary to furnish the declaration or the certi- 
ficate referred to in clause (b) of the preced- 
ing proviso in respect of a subsequent sale of 
goods if, as 

(a) the sale or purchase of such gooda is, 
under the sales tax law of the appropriate 
State, exempt from tax generally or is subject 
to tax generally at a rate which is lower than 
three per cent, (whether called a tax or fee or 
by any other name); and 


(b) the dealer effecting such subsequent 
gale proves to the satisfaction of the authority 
referred to in the preceding proviso that such 
sale is of the nature-referred to in clause (A) 
or clause (B) of this sub-section”. 


3. Insertion of new section 6A. 


After section 6 of the principal Aot, the 
following section shall be inserted, namely :— 
Burden of proof, etc., in case of transfer 

of goods claimed otherwise than by 
way of sale. 


"BA. (1) Where any dealer claims that he is 
not liable to pay tax under this Act, in respect 
of any goods, on the ground that the move. 
ment of such goods from one State to another 
was occasioned by reason of transfer of such 
goods by him to any other place of his business 
or to his agent or principal, as the case may 
be, and not by reason of sale, the burden of 
proving that the movement of those gooda was 
so occasioned shall be on that dealer and for 
this purpose he may furnish to the assessing 
authority, within the preseribed time or within 
such further time as that authority may, for 
sufficient cause, permit, a declaration, duly 
filled and signed by the principal officer of the 
other place of business, or his agent or princi. 
pal, as the cage may be, containing the pre. 
gcribed particulars in the prescribed form 
obtained from the prescribed authority, along 
with the evidence of despatch of such goods. 

(2) If the assessing authority is satisfied 
alter, making such inquiry as he may deem 
necessary that the particulars contained in 
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the declaration furnished by a desler under 
eub-seation (1) are true, he may; at the time 
of, or at any time before, the assessment of 
the tax payable by the dealer under this Act, 
make an order to thatZeffect and thereupon 
the movement of goods to which the declara- 
tion relates shall be deemed for the purposes 


of this Act to have been occasioned otherwise . 


than as a result of sale. 


Explanation. — In this section, ‘assessing 
authority,” in relation to a dealer, means the 
authority for the time being competent to 
agzess the tax payable by the ealag under 
thie Aot.’ 


4., Amendment of section 7. 


In section 7 of the principal Act, —. 

(a) after aub.section (2), the following’ sub. 
section shall be inserted, namely :— 

"{(2A) Whore ib appears necessary to the 
authority to whom an application is made 
under sub-section (1) or sub-section (2) so to 
do for the proper realisation of the tax pay. 
able under this Act or for the proper custody 
and uge of the forma referred to in clause (a) 
of the first proviso to aub.seotion (2) of geo. 
tion 6 or sub.gection (1) of section 6A or 
clause (a) of sub-section (4) of section 8, he 
may, by an order in writing and for reasons 
to be recorded therein, impose as a condition 
for the issue of a certificate of registration a 
requirement that the dealer shall furnish in 
the prescribed manner and within such time 
as may be specified in the order such security 
ag may be so apecified, for all or any of. the 
aforesaid purposes”; 
© (b) in sub-section (3), after the words "rules 
made thereunder,” the words, brackets, figure 
and letter ‘and the condition, if any, imposed 
under sub.section (2A),. has been complied 
with” shall be inserted; 


(o) after sub-section (3), the following sub. 


sections shall be inserted, namely :— 


(3A). Where it appears necessary to the 
authority granting a certificate of registration 
under this section so to do for the proper reali. 
sation of tax payable under this Act or for the 
proper custody and use of the forms referred to 
in aub.section (2A), he may, at any time while 
such certificate is in force, by an order in 
writing and for reasons to be recorded therein, 
require the dealer, to whom the certificate haa 
’ been granted, to furnish wibhin such time as 
may be specified in the order and in the pre. 
soribed manner such security, or, if the dealer 
has already furnished any security in pursu. 
ance of an order under this sub-section or 
sub-section (2A), such additional security, as 
may be specified in the order, for a or any. of 
the aforesaid purposes. 
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(3B) No dealer shall be required to. furnish: 
any security under sub-section (2A) or any 
security or additional security under sub. 
section (3A) by the.authority referred to there. 
in, unless he has been given an opportunity of 
being heard and the amount of security that 
may be required to be furnished by any dealer 
under sither of the aforesaid sub-sections or 
the aggregate of the amount of such security 
and the amount of additional security that 
may be required to be furnished by any dealer 
under sub-section (3A), shall in no case exceed. 
the tax payable, in accordance with the esti.. 
mate of such suthority, on the turnover of 
the dealer for the year in which such ‘security 
ag the case may be, additional security is 
required to be furnished. 


(30) Where the security furnished by a 
dealer under sub-section (2A) or sub.gection (3A}- 
ig in the form of a surety bond and the surety 
becomes insolvent or dies, the dealer shall, 
within thirty days of the oocurrence of any 
of the aforesaid events, inform the authority 
granting the certificate of registration and: 
shall within ninety days of such occurrence 
furnish a fresh surety bond or furnish in the 
prescribed manner other security for the 
amount of the bond. ` 


(3D) The authority granting the certificate 
of registration may by order and for good and 
sufficient cause forfeit the whole or any part 
of the security furnished by a dealer,—~ 

(a) for realising any amount of tax or 
penalty payable by the dealer; : 


(b) if the dealer is found to have misused 
any of the forma referred to in eub.seation (2A) 
or to have failed to keep them in proper 
custody ; 


Provided that no order shall be passed 
under this sub-section: without giving the dealer 
an opportunity of being heard. 


(36) Where by reason of an order under 
aub.gection (3D), the security furnished by any 


-dealer is rendered insufficient, he shall make 


up the deficiency in such manner and within: 
such time as may be prescribed. 


(3F) The authority issuing the forms re. 
ferred to in sub-gection (2A) may refuse to- 
is3ue such forms to a dealer who has failed to 
comply with an order under that sub-section. 
or sub-section (3A), or with the provisions of 
sub section (30) or sub-section (3E), until the. 
dealer has complied with such order or Buch. 
provisions, as the oase may be. 


(3G) The authority granting a certificate of 
registration may, on application by the dealer 
to whom it has been granted, order the refund: 
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of any amount or part thereof deposited by 
the dealer by way of security under this seo. 
tion, if if is not required for the purposes of 
this Act, 


` (3H) Any person aggrieved by an order 
passed under sub.eaction (2A), sub-section (3A), 
aub.gection (3D) or sub-section (3G) may, with- 
in thirty days of the service of the order on 
him, but after furnishing the security, prefer, 
dn such form and manner as may be pre. 
acribed, an appeal against auch order to euch 
authority (hereafter in this section referred to 
as the "appellate authority’ ') ag may be pre- 
soribed : 


Provided that-the appellate authority may, 
‘for sufficient cause, permil auch person to pre. 
gont the appeal,— 


(a) after the expiry of tha said period of 
thirty:days;or 

(b) without furnishing the whole or any part 
of such security, 


(31) The procedure to be followed in hear. 
ing any appeal under sub-section (3H), and the 
fees payable in respect of such appeals shall be, 
‘such as may be prescribed. 


(33) The order passed by the appellate - 
authority in any appeal under sub-section (3H) - 


shall be final.’; 


_» (d) in sub.geotion (4), in clause (b), for, the 
-worda ‘or has ceased to exist”, 
brackets, figures and lettera ‘or has ceased to 
exist or has failed without sufficient cause, to 
comply with an order under sub.section (3A) 
-or with the provisions of sub-section (30) or 


‘sub. geotion (3E) ox has failed to pay any tax 


ror penalty payable under this Act” shall be 
substituted. 


‘5, Amendment of section 8. 


In section 8 of the principal Act,— 


(a) for sub-section (2A), the following sub- 
section shall ba substituted, namely:— 


"(2A) Notwithstanding anything contained 
4n gub-eeotion (1A) of section 6 or sub-seo- 
dion (1) or sub-section (2) of this section, the 
tax payable under thie Act by a dealar on his 
“4urnover in so far as the turnover or any part 
thereof relates to the sale of any goods, the 
gala or, as the case may. be, the purchase of 


which is, under the sales tax law of the ap. 
propriste State,.exempt from tax generally . 


vor subject to tax generally ata rate which is 
dower than three per cent. (whether called a 
tax or fee or by any other name), ehall be nil 
or, a8 the cade may be, shall be calculated at 
the lower rate. 
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Ezplanation.—For the purposes of this sub- 
section a sale or purshage of any goods shall 
not be deemed to be exempt from tax 
generally under the sales tax law of the ap. 
propriate State if under that law the sale or 
purchase of sach goods is exempt only in 
specified circamstances or under specified con. 
ditions or the tax is levied on the sale or 
purchase of such goods at specified stages or 
otherwise than with reference to the turnover 
of the goods,”; 


(b) in sub-section (4), the following proviso 
shall be inserted at the end, namely:—- 


“Provided that the declaration referred to 
in clause (a) is furnished within the prescribed 
time or within such farther time as that 
authority may, for sufficient cause, permit.” 


(o) for sub-section (5), the following sub. 
section shall be substituted, nameiy :— 


"(5) Notwithstanding anything contained in 
this section, the Btate Government may. if it 
is satisfied that it is necessary so to do in the 
public interest, by notification in the Official 
Gazette, and subject to such conditions as 


‘may be specified therein, direat,— 


- (a) that no tax under this Act shall be pay- 
able by any dealer having his place of business 


* in the State in respect of the esles by him, in 


the course of inter-State trade or commerce, 
from any such place of business of any euch 
goods or classes of goods as may be specified 
in the notification, or that the tax on such 
gales shall be caloulated at such lower rates 
than those specified in sub-section (1) or sub- 
section (2) as may be mentioned in the noti. 
fication; 


(b) that in respect of all sales of goods or 
sales of auch classes of goods as may be speci. 
fied in the notification, whioh are made, in 
the course of inter-State’ trade or commerce, 
by any dealer having his place of business in 
the State or by any class of such dealers as 
may ba specified in the notification to any 
person or to auch class of persons as may be 
specified in the notification, no tax under this ~ 
Act shall be payable or the tax on auch sales 
shall be calculated at such lower rates than 


‘those specified in sub-section (1) or sub-seo. 


tion (2) ag may be mentioned in ihe notifica. 
‘tion.”. 


6. Amendment of section 9. 


In section 9 of the principal Act, in sub. 
section (2), for the words "refands, ponalties,’’, 
the words ‘refunds, rebates, penalties,” shall 
be substituted. 


nett 








292 [Act 64] 


7. Insertion of new section 9B. 


After seation 9A of the principal Act, the 
following section shall be inserted, namely :— 


Rounding off of tax, etc. 


"9B, The amount of tax, interest, aii 
fine or any other sum payable, and the 
amount of refund due, under the provisions of 
this Act shall be rounded off to the nearest 
rupee and, for this purpose, where such 
amount containg a part of a rupee consisting 
of paisa, then, if such part ia fifty paise or 
more, it shall be increased to one rapee and 
if such part is lesa than fifty paise, it shall be 
ignored ; 


Provided that nothing in this section shall 
apply for the purpose of collection by a dealer 
of any amount by way of tax onder this Act 
in respect of any eale by him of goods in the 
course of inter.State trade or commerce.”. 


8. Amendment of section 10. 


In section 10 of the principal Act,— 


(a) for clause (a), the following olauzes shall 
be substituted, namely :— 


"(a) furnishes a certificate or declaration 
under sub-section (2) of section 6 or sub. 
section (1) of section 6A or gub.gection (4) of 
section 8, which he knows, or has reason to 
believe, to be false; or 


(aa) faila to get himself registered as requir. 
ed by section 7, or fails to comply with an 
order under sub-section (3A) or with the 
xequirements of sub-section (30) or sub. 
section (38), of that section”; 


(b) in clause (d), for the word, brackets and 
letter “clause (b)”, the words, brackets and 
letters “clause (b) or clause (c) or clause (d)’’ 
shall be substituted. 


9. Amendment of section 10A. 


In section 10A of the principal Act, in sub. 
section (1), for the words “the tax which 
would have been levied under this Aot in 
respect of the sale to him of the goods if the 
offence had not been committed”, the words, 
brackets and figures “the tax which would 
have been levied under gub.section (2) of 
section 8 in respect of the sale to him of the 
goods, if ihe sale had been a sale falling with. 
in that sub-section” shall be substituted. 


10. Amendment of section 13. 
In section 13 of the principal Act,— 


(a) in sub-section (1),— 


(i) in clause (b), after the words “the dedua- 
tions which may be made’, tha words, brackets, 
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letters and figures "under clause (o) of sub. 
section (1) of section 8A” shall be inserted; 

(ii) in clause (d), the words "the State of 
origin of such form or certificate and the time 
within which any such certificate or declara. 
tion shall be produced or furnished” shall be 
inserted at the end; 

(b) for sub.seation (2), the tollowing sub- 
section shall be substituted, namely :— 


"(2) Every rule made by the Central 
Government under sub-section (1) shall be 
laid, ag goon as may be after it is made, before 


‘each House of Parliament, while it is in — 


session, for a total period of thirty days which 
may be comprised in one session or in two or 


‘more successive sessions, and if, before the 


expiry of the session immediately following 
the session or the successive sessions aforesaid, 
both Houses agree in making any modification 
in the rule or both Houses agree that the rule 
should not ba made, the rule shall thereafter 
have effect only in auch modified form or be 
of no effect, as the case may be; so, however, 
that any such modification or annulment shall 
be without prejudice to the validity of any- 
thing previously done undor that rule.”’; 

(c) in sub-section (4),— 

(i) after clause (a), the following clause 
shall be ineerted namely :— 

'(aa) the manner in which security may be 
furnished onder sub-section (2A) or sub. . 
section (3A) or sub-section (30) of section 7 
and the manner in which and the time within 
which any deficiency may be made up under 
sub-section (3E) of that aection;”; 

(ii) for clause (e), the following clauses 
shall be substituted, namely :— 

“(e) the authority from whom, the condi- 
tions subject to which and the fees subject to 
payment of which any form of certificate 
prescribed under clause (a) of the first proviso 
to sub.gection (2) of section 6 or of declaration 
prescribed under sub-section (1) of section 64 
or aub-section (4) of section 8 may be obtain. 
ed, the manner in which such forma ehall be 
kept in custody and records relating thereto 
maintained and the manner in which any such 
form may be used and any such certificate or 
declaration may be furnished; 

(ee) the form and manner in which, and the 
authority to whom, sn appeal may be preferred 
under sub.section (3H) of section 7, the pro- 
cedure to be followed in hearing such appeals 
and the fees payable in respect of such 
appeals”; 

(a) in sub-section (5), for the worda “the 
the words “the Central 
Government or, as the case may be, the State 
Government” shall be substituted. 


` 
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11. Amendment of section 14, 


Tn section 14 of the principal Act,— 


(a) for clause (i), the following clause shall 


be, and shall be deemed always to have been, 
substituted, namely ;— 


(i) Goal, including coke in all its forma, but 
excluding charcoal: 


Provided that during the period commence- 
ing on the 23rd day of February, 1967 and 
ending with the date of commencement of 
section 11 of the Central Sales Tax (Amend- 
ment) Act, 1972, this clause shall have effect 
subject to the modification that the words 
"but excluding charcoal” shall be omitted;’; 


(b) for clause (iv), the following clauge shall 
be substituted, namely :— * 


(iv) ixon dnd ateel, that ia to say,— 

(i) pig iron and cast iron including ingot 
moulds bottom plates, iron scrap, cast iron 
scrap, runner sorap and iron skull gorap; 


(ii) steel semis (ingots, slabs, blooms and 
billets of all qualities, shapes and sizes); 

(ili) skelp bars, tin bars, sheet bars, hoe.bars 
and. sleeper bars; 


(iv) steel bara (rounda, oda squares, flats, 
octagons and hexagons, plain and ribbed or 
twisted, in coil form as well aa straight 
lengths); 


(v) steel structurals (angles, joists, channels, 


tees, sheet pilling sections, Z sections or aby . 


other rolled sections); 


(vi) sheets, hoops, strips and skelp, both 
black and galvanised, hot and cold rolled, 
plain and corrugated, in all qualities, in 
straight lengths and in coil form, as rolled and 
in rivetted condition; 


(vii) plates both plain and chequered in all 
qualities; 

(viii) disos, rings, forging and steel castings; 

(ix) tool, alloy and special steels of any of 
the above categories; - 


(x) steel melting sorap in all forma includ. 
ing steel skull, turnings and borings; 


(xi) steel tubes, both welded and seamless, 
of sll diameters and lengths including tube 
fittings; 

(xii) tin-plates, both hot dipped and electro. 
lytio and tinfree plates; ~ 


(xiii) fish plate bars, bearing plate bars, 
crossing sleeper bars, fish plates, bearing plates, 
crossing sleepers and pressed steel sleepers, 
rails— heavy and light crane rails; 
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(xiv) wheels, tyres, axles and wheel seta; 


(xv) wire roda and wires—rolled, drawn, 
galvanised, aluminised, tinned or coated such 
as by copper; 

(xvi) defectives, rejects, cuttings or end 
pieces of any of the above categorien;”; 


(c) for clause (v), the following clause shall 
be substituted, namely:— 


"(y) jute, that is to gay, the fibre extracted 
from plants belonging to the epecies Oorchorus 
copsularis and Qorchorus olitorius and the 
fibre known ag mesta or bimli extracted from 
plants of the spesies Hibiscus cannabinus and 
Hibiscus eabdariffa—Var altissima and the 
fibre known as Sunn or Sunnhemp extracted 
from plants of the species Crotalaria juncea 
whether baled or otherwise;”; 


(a) for clause (vi). the following clause shall 
be substituted namely :— 

(vi) Oilseeds, that is to say,— 

(i) Groundnut or Peanut (Arachis hypogaea); 

(i1) Sesamum or Til (Sesamum orientale); . 

(ili) Cotton seed (Gossypium Spp); 

(iv) Soyabean (Glycine seja); 

(v) Rapeseed and Mustard — 

(1) Toria (Bressica campestris var toria) ; 

(2) Rai (Brassica juncea) ; 

(3) Jamba—Taramira (Eruca Satiya); 

(4) Barson, yellow and brown (Brassica 
campestris var carson); 

(5) Banarai Rai or True Mustard (Brassica 
nigra); 

(vi) Linseed (Linum usitatissimum); 

(vii) Castor (Ricinus communis); 

(viii) Coconut (i.e. Copra excluding tender 
coconuts) (Cocos nucifera); 


(ix) Sunflower (Helianthus annus); 

(x) Nigar seed (Guizotia abyssinica); 

(xi) Neem, vepa (Azadirachta indica); 

(xii) Mahue, illupsi, Ippe (Madhuca indica 


_M. Latifolia, Bassie, Latifolia and Madhuca 


longifolia syn. M- Longifolia); 


(xiii) Karanja, Pongam, Honga (Pongamia 
pinnata syn. P. Glabra) ; 


(xiv) Kusum (Schleichera oleosa, syn. S. 
Trijuga); 

(xv) Ponna, Undi (Calophyllum inophyllum); 

(xvi) Kokum (Oaroinis indica); 

(xvii) Bal (Shorea robusta); 

(xviii) Tung (Aleurites fordii and A. mon. 
tana); 

(xix) Red palm (Elaeis guinensis); 

‘(xx) Safflower (Carthanus tinotorius);”. 


—_— ae 
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12. Amendment of section 15. 


In section 15 of the. principal est in 
clause (b), — 

(a) for the words "the tax so levied”, the 
words “and tax has been paid under this Act 
in respect of the sale of such goods in the 
coutes of inter-State trade or commerce, the 
tax levied under such law’’ shall be, and shall 
be deemed to have been, substituted, with 
effect from the Ist day of October, 1958; 

(b) for the words “shall be refunded to such 
person,” the words "shall be reimbursed to 
the person making such sale in the course of 
inter.State trade or commerce” shall be sub. 
stituted. 


13. Insertion of new Chapter V. 


In the principal Aot, after Ohapter IV; the 
following Obapter shall be inserted namely:— 


OHAPTER V 


LIABILITY IN SPEOIAL 0ASRS 


Definitions. 


16. qn this Chapter, — 

(a) ‘appropriate authority,’ in relation to 
a company, means the authority competent to 
agtess tax on the company; 


(b) “company’ ’ and “private company” have 
the meanings respectively assigned to them by 


clauses (i) and (iii) of sub.section (1) of sea. 
tion 3 of the Oompanies Act, 1956. 


17. (1) Every person— 
Company in liquidation. - 


(a) who is the liquidator of any company 
which is being wound up, whether under the 
ordera of a court or otherwise; or 

(b) who haa been appointed the receiver of 
any asots of-a company, 


(hereinafter referred to as the liquidator) 


. Bhall, within thirty days after he has become 


such liquidator, give notice of his- appointment 
as auch to the appropriate authority. 


(2) The appropriate authority shall, after 
making such inquiry or calling for such infor. 
mation as it may deem fit, notify to the liqui. 
dator within three months from the date on 
which he receives notice of the appointment of 
the liquidator the amount which, in the opinion 
of the appropriate suthority would be gaffici. 
ent to provide for any tax which is then, or is 
likely thereafter to become, payable by the 
company. 


. (3) The liquidato rehall not part with any 
of the asset; of the company or the properties 
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in his hands until he hay been notified by the 
appropriate authority under sub-section (2) 
and on being so notified, shall set aside an 
amount equal to the smonnt notified and, 
until he so sets aside such amount, shall not 
part with any of the assets of the company or 
the properties in hie hands: 


Provided that nothing Re in this 
sub-section ehall debar the liquidator from 
parting with such assets or properties in com- 
pliance with any order of a court-or for the 
purpose of the payment of the tax payable by 
the company under this Act or for making 
eny payment to secured Greditors whose debts ` 
are entitled under law to priority of payment 
over debta due to Government on the date of 
liquidation or for meeting such costs and ex. 
penses of the winding up. of the company aa 
are in the opinion of the appropriate authority 
reasonable. 


(4) If the liquidator fails to give the notice 
in accordance with sub.gection (1) or fails to 


set aside the amount aa required by, or parts 


with any of the assets of the company or the 
properties in his hands in contravention of the 
proviaions of sub.seation (3), he shall be per- 
sonally liable for the payment of the tax 
which the company would be liable to pay: 


Provided that if the amount of any tax pay- 
able by the company is notified under sub. 
section (2), the personal liability of the liqui- 
dator under thia sub-section shall be to the 
extent of such amount. 


(5) Where there are more liquidators than 
one, the obligations and liabilities attached to 
the liquidator under this section shall attach 
to all the liquidators jointly and severally. 


(6) The provisions of this section shall have 
effect notwithstanding anything to the con- 
trary contained in any other law for the time 
being in force. 


Liability of directors of private company 
in liquidation. 


‘18. Notwithatanding anything contained in 
the Companies Act, 1958, when any private 
company is wound up after the commencement 
of this Act, and any tax sasessed on the com. 
pany under this Act for any period, whether 
before or in the course of or after ita liquida- 
tion, cannot be recovered, then, every person 
who was a director of the private company at 
any time during the period for which the tax 
is due shall be jointly and severally liable for 


_ the payment of sich tax unless he proves that 


the non.resovery cannot be attributed to any 


gross neglect, misfeasance or breach of duty on 
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his part in relation to the affairs of the 
company.’. 


14. Extension of the principal Act to 
Kohima and Mokokchung districts 
in the State of Nagaland. 


(1) The principal Act, as in force on the 5th 
day of August, 1971, is hereby extended to, 
and shall be in force in, tha Kohima and 
Mokokchung districts in the State of Nagaland. 


(2) The amendments made to the principal 
Act by this Act shall come into force in the 
Kohima and Mokokchung districts in the 
State of Nagaland on the date on which this 
sub.section comes into force. 


15. Validation of assessments, etc. 


(1) Notwithstanding anything contained in- 


any judgment, decree or order of any court or 
other authority to the contrary, any assess. 
‘ment, re-sssesament, levy or collection of any 
tax made or purporting to have been made, 
any action or thing taken or done in relation 
to such assessment, re-assessment, levy or 
collection under the provisions of the principal 


Act before the commencement of this section 


ehall be deemed to be as valid and effective as 
if such agsessment, re.assessment, levy or 
collection or-action or thing had been made, 
taken or done under the principal Act as 
amended by clause (a) of section 11 and claure 
(a) of section 12 of this Act, and acaordingly— 


(a) all acts, proceedings or things done or 
action taken by the State Government.or by 
any other officer of the State Government or 
by any other authority in connection with the 
assessment, re-assessment, levy or collection 
of such tax shall, for all purposes, be deemed 
to be and to have slways been done or taken 
in accordance with law; 


(b) no suiit or other proceedings shall be 
maintained or continued in any court or before 
any authority for the refund of any such tax: 
‘and 

(c) no court shall enforce any decree or 
order directing the refund of any such tax. 


(2) For the removal of doubts, it is hereby 
declared that nothing in sub-section (1) shall 
be construed as preventing any person— 


(a) from questioning in accordance with the 
provisions of the principal Act, as amended 
by this Aot, the assessment, re.assesament, 
levy or collection of such tex ‘for any period, 


or 
(b) trom claiming refund of any tax paid 
by him in excess of the amount due from him 
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under the principal Act as amended by this 
Act. ; 


THE LIMESTONE. AND DOLOMITE 
MINES LABOUR WELFARE 
FUND ACT, 1972 


[Act No. 62 of 1972]t 
[2nd December, 1972] 


An Act to provide for the levy and col- 
lection of a cess on limestone and 
dolomite for the financing of activities 
to promote the welfare of persons 
employed in the Benestone and dolomite 
mines. 


Be it enacted by Parliament in the Twenty. 
third Year of the Republic of India as 
follows :— 


1. Short title, extent and commencement. 


(1) This Act maybe called THE LIME. 
STONE AND DOLOMITE MINES LABOUR 
WELFARE FUND AOT, 1972. 


(2) It extends to the whole of India. 


(3) It shall come into EA on such date as 
the Central Government may, by notification 
in the Official Gazette, appoint and different 
dates may be appointed for different States. 


2. Definitions. 


In this Act, unless the context otherwise 
requires,— 


(a) ‘‘agent” and ‘owner’ have the mean. 
ings respectively assigned to them in clauses 
(o) and (1) of sub-seotion (1) of section-2 of 
the Mines Act, 1962; 


(b) “factory” and “occupier” have the 
meanings respectively assigned to them in 
clauses (m) and (n) of section 2 of the Factories 
Act, 1948; 


(0) manager” means the manager referred 
to in section 17 of the Mines Act, 1952; 


(da) a person is said to be employed ina 
limestone or dolomite mine,— 


(1) ifthe is employed within the premises 
or in the vicinity of such mine by the owner 


} Received the ‘assent of the President on 2-12- 
1972. Aot published in Gas. of India, 2-12-1972, 
„Fi, IL-8. 1, Ext., p. 887. 


For Statement of Objects and Reasons, see Gaz, of 
India, 29-8-1973, Pt. IL-8. 2, Ext., p. 867, 
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agent or manager of such mine or by a con- 
tractor or any other agency exclusively in any 
one or more of the following, namely :— 


(i) any limestone oot dolomite mining 


operation ; 


(ii) the operation, servicing, maintenance or 
repair of any machinery or any part thereof 
used in or about such mine ; 


(iii) the loading, unloading or despatch of 
limestone or dolowite or any other material 
connected with the mining of limestone or 
dolomite; 


(iv) any work in any office, canteen or 
creche situate within the precincts of such 
mine ; 


(v) any welfare, health, sanitary or con. 
servancy services or any watch and ward 
duties at any place situate within such pre- 
mises or vicinity, not being a place occupied 
by any residential building; or ; 


(2) if, in any such area as may be notified 
‘by the Oentral Government in the Official 
Gazette in this behalf, he is employed by the 
owner, agent or manager of such mine or by & 
contractor or any other agency exolusively in 
the loading, unloading or despath of limestone 
or dolomite or any other material connected 
with the mining of limestone or dolomite; 


(o) “prescribed” means prescribed by rules 
made under this Act. 


3. Levy and collection of cess on lime- 
stone and dolomite. 


With offech from such date as the Central 
Government may, by notification in the Official 
Gazotie, appoint, there shall be levied and 
collected as a cess for the purposes of this 
Act on so much of limestone and dolomite 
produced in any mine— 


(i) as is gold or otherwise ‘disposed of to the 
occupier of any factory; or 


(ii) as is used by the owner of such mine 

for any purpose in connection with the manu. 
facture of cement, iron or steel, 
a duty of excise, at such rate nob exceeding 
one rupee per metrio tonne of limestone or 
dolomite, as the case may be, as the Oentral 
Government may, from time to time, fix by 
notification in the Official Gazette. 


Explanation. -- Where the owner of any 
limestone or dolomite mine is also the 
‘ocoupler of any factory, then, for the purposes 
of clause (ii), all limestone or dolomite, as the 
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cass may be, produced in the mine and not 
sold or otherwise disposed of to the occupier 
of avy other factory shall be deemed, unless 
the contrary is proved, to have been used by 
such owner for any purpose in connection with 
the manufacture of cement, iron or steel, 


4. Payment of duty of excise. 


(1) Every duty of excise leviable under this 
Aot on limestone or dolomite shall be payable: 


(a) to ‘the ocoupier of the factory, Yy-the 
person by whom such limestone or dolomite 
is sold or otherwise disposed of to such occu. 
pier ; 

(b) to the Central Government, by tha 
owner of the limestone or dolomite mine 
where the limestone or dolomite is used by 
such owner for any parpose in connection 
with the manafacture of cement, iron or steal, 
within such period as may be prescribed. 


(2) All amounts referred to in clause (a) of 
sub-sedtion (1) sball be collected by the ocou- 
pier of the factory in such manner, and paid 
by him to the Central Government within such 
period, a8 may be prescribed. 


‘5. Application of proceeds of duty of 


excise. 


(1) An amount equivalent to the proceeds 
of the duty of excise levied under this Act, 
reduced by the cost of collection as deter- 
mined by the Central Government, together 
with any income from investment of the said 
amount and any other moneys received by the 
Central Government for the purposas of this 
Act, shall after due appropriation made by 
Parliament by law, be paid to the credit of a 
fund to be called the Limestone and Dolomite 
Lebour Welfare Fand (hereinafter referred to 
as the Fund). 


(2) The Fund shall be applied by the Cont- 
ral Government to meet the expenditure 
incurred ia connection with measures which, 
in the opinion of that Government, are neces. 
sary ‘or expedient to promote the welfare of 
persona employed in the limestone or dolomite 
mines; and in particular— 


(a) to defray the cost of measures for the 
benefit of persons employed in the limestone 
or dolomite mines directed towards-—: 


(i) the improvement of public health and 


Sanitation, the prevention of disease and the 


provision and ‘improvement of medical faci. 

lities; A 
(ii) the provision and improvement of water 

supplies and facilities for washing; 
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(iii) the provision and improvement of edu. 
cational facilities; and 


(iv) the improvement of standarda of living . 


including housing and nutrition the ameliora. 
tion of social conditions and the provision of 
recreational facilities; 


(b) to grant loan or subsidy to a {State 
Government; a local authority or the owner 
of a limestone or dolomite mine, in aid of 
any scheme approved by the Central Govern- 
ment for any purpose connested with the 
welfare of persons employed in limestone or 
dolomite mines; 


(c) to pay annually grants-in.sid to such of 
the owners of limestone or dolomite mines 
who provide to the satisfaction of the Central 
Government welfare facilities of the prescribed 
standard for the benefit of person employed 
in their mines, s0, however, that the amount 
payable as grantsin-aid to any such owner 
shall not exceed— 


(i) the amount spent by him in the provi. 
sion of welfare facilities as determined by the 
Central Government or any person specified 
by it in this behalf, or 


(ii) such amount as may be prescribed, 
whichever is legs; 


Provided that no grant-in.aid shall be pay- 
able in respect of any welfare facilities pro. 
vided :by the owner of a limestone or dolomite 
mine where the amount spent thereon deter. 
mined as aforesaid is less than the amount 
prescribed in this behalf; 


(d) to meet the allowances, if any, of the 
members of the Advisory Oommittees and the 
Central Advisory Committee conetituted under 
sections 6 and 7 respectively and the salaries 
and allowances, if any, of persons appointed 
under section 8; 


(e) any other expenditure which the Oent. 
ral Government may direct to be defrayed 
from the Fund. 


6. Advisory Committees. 


(1) The Central Government may constitute 
as many Advisory Committees as it thinks fit, 
but not exceeding one for each of the princi- 
pal limestone or dolomite producing States, to 
advise the Central Government on such 
matters arising out of the administration of 
this Act as may be referred to it by that Gov- 
ernment, including matters relating to the 
application of the Fund. 


(2) Each Advisory Oommittee shall consist 
of such number of persons as may be appoint. 
1972 Acts 19/(2)—4 pages 
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ed to it by the Central Government and the 
members shall be chosen in such manner as- 
may be prescribed : 


Provided that each Advisory Oommittee 
shall include an equal number of members- 
representing the Government, the owners of 
limestone and dolomite mines and the persons- 
employed in the limestone and dolomite mines 
and that at least one member of each such- 
Committee shall be a woman. 


(3) The Chairman of each Advisory Commi.. 
ttes shall be appointed by the Central Govern- 
ment, 


(4) The Central Government shall publish. 
in the Official Gazette the names of all mem. 
bers of every Advisory Committee. 


7. Central Advisory Committee. 


(1) The Central Government may consti. 
tute a Oentral Advisory Committee to co. 
ordinate the work of the Advisory Committees- 
constituted under section 6 and to advise the- 
Central Government on any matter arising- 
out of the administration of this Act. 


(2) The Central Advisory Committee shall 
consist of such number of persons as may be- 
appointed to it by the Central Government 
and the membera shall be chosen in such 
manner as may be prescribed : 


Provided that the Central Advisory Com. 
mittee shall include an equal number of mem. 
bers representing the Government, the owners» 
of limestone and dolomite mines and the- 
persons employed in the limestone and dolo. 
mite mines. 


(3) The Chairman of the Central Advisory 
Committee shall ba appointed by the Central- 
Government. 


(4) The Central Government shall publish- 
in the Official Gazette the names of all mem. 
bers of the Central Advisory Oommitiee. 


' 8. Appointment of Inspectors, etc, and- 


their powers. 


(1) The Central Government may appoint 
as many Inspectors, Welfare Administrators 
and such other officers and staff as it thinks- 
necessary for the purposes of this Act. 


(2) Every person so appointed ehall be- 
deemed to be a publio servant within the: 
meaning of section 21 of the Indian Penal 
Code. 
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(3) Any Inspector or Welfare Administrator 


(a) with such assistance, if any, as he may 
‘think fib, enter at any reasonable time, any 
‘place which he considers it necessary to enter 
Wor carrying out the purposes of this Act; 


(b) do within such place anything necessary 
‘for the proper discharge of his duties; and 


(c) exercise such other powers a3 may be 
prescribed. ae i 


9. Power of Central Government to 
exempt. 


Notwithstanding anything contained in this 
Ach, if the Central Government is satisfied 
that there ia in force in any State or part 
` -thereof a law making adequate provision for 
‘the financing of activities to promote the wel- 
` -faro of persons employed in the limestone or 
-dolomite mines, it may, by notification in the 
“Official Gazette, direct that all or any of the 
provisions of this Act shall not apply or shall 
‘apply to sich State or part thereof subject to 
such exceptions and modifications as may be 
«specified in the notification, 


10. Annual Report of activities financed 
under the Act. 


The Central Government shall, as soon as 
-may be, after the end of each financial year Gause 
to be published in the Official Gazette a report 
giving an account of ita activities financed 
under this Act during the previous financial 
“year, together with a statement of accounts. 


‘11, Interest payable by occupiers of 
factories and owners of mines. 


Tf any occupier of a factory or any owner 
-of a limestone or dolomite mine fails to pay 
any amount payable by him to the Central 
-Government under section 4 within the period 
prescribed therefor under that section, such 
-occupier or owner, a3 the case may be, shall 
be liable to pay simple interest at twelve per 
‘cent. per annum on the amount to be paid, 
‘from the date on which such payment is due 
till such amount is actually paid. 


‘12. Penalty for non-payment of duty of 
excise within the prescribed period. 


- Itany duty of excise payable by the occupier 
of the factory or the owner of the lime. 
-atone or dolomite mine to the Central Govern. 
ment under section 4 is not paid. to that 
Government within tho period prescribed 
‘thereunder, it shall be deemed to be in arrears 





and the authority prescribed in this behalf 
may, after such inquiry as it deems fit, impose 
on the occupier of the factory or, as the case 
may be, on the owner of the limestone or 
dolomite mine a penalty not exceeding the 
amount of duty of excise in arrears: 


Provided that before imposing any such 
penalty such occupier or such owner, a3 the 
case may be, shall be given a reasonable 
opportunity of being heard and, if efter suoh 
hearing the ssid authority is satisfied that 
the default was for any good and sufficient 
reason, no penalty. shall ba imposed under 
this geotion. 


13. Recovery of amounts due under the 
Act. i 


Any amount due under this Act (including 
the interest or penalty, if any, payable under 
gsection.11 or gestion 12, as the case may be) _ 
from any ocoupier of a factory or any owner 


“of a limestone or dolomite mine may be reco- 


vored by the Central Government in the 
uame manner as an arrear of land revenue. 


14. Penalty for evasion of duty of excise. 


(1) Whoever wilfully or intentionally evades 
or attempts to evade the payment of duty of 
excise payable by him to the Central Govern. 
ment under this Aot, shall, on conviction, ba 
punishable with imprisonment which may 
extend to six months, or with fine which may 
extend to one thousand rupees, or with both, 


(2) No court shall take cognizance of an 
offence punishable under this section, save on 
& complaint made by or under the authority 
of the Central Government. 


15. Offences by companies. 


(1) Where an offence under this Act has 


been committed by a company, every person 


who at the time the offence was committed 
was in charge of, and was responsible to, tha 
company for the conduct of the business of 
the company as well as the company, shall be 
deemed to be guilty of the offence and shall 
be liable to be proceeded against and punished 
accordingly: 


Provided that nothing contained in this 
sub.geation ehall render any such person liable 
‘to any punishment,-if he proves that tha 
offence was committed without hia knowledge 
or that he had exercised all due diligence to 
prevent the commission of such offence, 


(2) Notwithstanding anything contained in 
sub-section (1), where any offence under this 
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Aoi hss been committed by a company and 
dt is proved that the offence has been com. 
mitted with the conzent oz connivance of, or 
is attributable to any neglect on the part of, 
‘any director, manager, secretary or other 
officer of the company, such director, manager, 
-georetary or other officer shall be’ deemed 
fo be guilty of that offence and shall be 
‘liable to be proceeded against and punished 
accordingly. 


Ripinanton For the purposes of this 
fection, — 


(a) “company” means any body corporate 


and includes a firm or ‘other association of 
4ndividuals; and 


(b) "director, in relation to a firm, means 
4 partner in the firm. 


16. Power to make rules. 


(1) The Central Government may, by noti- 
‘fication in the Official Gazette and subject to 
the condition of previous publication, make 
ules for carrying out the purposes of this Act. 


(2) In particular and without prejudice to 
“fhe generality of the. foregoing power, such 
rales may provide for— 


+ (a) the assessment and collection of the 
‘duty of excise levied under this Act; 


© (b) the period within which the person 

gelling or otherwise disposing of the limestone 

-or dolomite to the occupier of the factory shall 
pay the daty of excise to such occupier; 

y 


(o) the period within which the owner of 


‘the Limestone or dolomite mine shall pay the - 


-duty of excise to the Contral Government; 


(a) the manner in which the occupier of the 


‘factory shall collect the duty of excise; 


(e) the period within which the occupier of 
‘the factory shall pay to the Central Govern- 
‘ment the duty of exaise collested by hlm; 


. (t) the determination of the cost of collec. 
ion of the duty of excise levied under this 
-Aat; : 
(g) the manner in which the Fund may be 
‘applied for the measures specified in seotion 5; 


(h) the conditions governing the grant of 
Joan or subsidy under olauge (b) of sub-seo- 
ion (2) of section ő; 


(i) the standard of welfare facilities to be 
provided by owners of limestone or dolomite 
mines for the purposes of clause (o) of sub. 
section (2) of section 5; 
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(i) the determination of the amounts re. 
ferred to in sub.clause (ii) of clause (c) of anti. 
section (2) of section 5 and in the proviso to 
that clause; 


(£) the composition of the Advisory Oom- 
mittses and the Central Advisory Oommittes - 
constituted under gestions 6 and 7 respec. | 
tively, the manner in which the members 
thereof shall be chosen, the term of office of 
such members, the allowances, if any, payable 
to them, and the manner in which the said 
Advisory Committees and the Central Advisory 
Committee shall conduct their business; 


(1) the recruitment, conditione of service 
aad the duties of all parsons appointed under 
section 8; 


(m) the powera that may be exercised by an . 
Inspector or a Walfare Administrator under 
section 8; 


(n) the furnishing to the Central Govern. 
ment by the occupier of factories and the 
owners, agents or managers of limestone or 
dolomite mines, of such statistical and other 
{Information as may be required to be furni. 


. shed from time to time by that Government; 


(o) the authority which may Impose any 
penalty under section 12. 


(3) In making any rule under clause (b) or 
clanse (n) of aub-section (2), the Central Gov. 
ernment may direct that a breach thereof shall 
be punishable with fine which may extend to 
five hundred rupees. 


(4) Every rule made under this section 
shall be laid, as soon as may be after it is 
made, before each House of Parliament, while 
it is in session, for a total period of thirty 
days which may be comprised in one session 
or in two or more successive sessions, and if, 
before the expiry of the cession immediately 
following the session or the successive sessiona 
aforesaid, both Houses agree in masking any 
modification in the rule or both Houses agrea 
that the rule should not be made, the rule 
shall thereafter have effeot only in such modi. 
fied form or be of no effect, as the case may 
be; so, however, that any such modification or 
annulment shall be without prejudice to the 
validity of anything previously done under 
that role. 
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800 [Act 63] The Appropriation (Railways) No. 4 Act, 1972 A.LE- 
THE APPROPRIATION (RAIL- THE APPROPRIATION (No. 5) ; 
WAYS) No. 4 ACT, 1972 ACT 1972 i 
(Act No, 63 of 1972)* 
` [3rd December, 1973] (Act No. 65 of 1972) 
An Act to authorise payment and appro- [8th December, 1972] 


priation of certain further sums from 
and out of the Consolidated Fund of 
India for the services of the financial 
year 1972-73 for the purposes of Rail- 
ways. 

[Text of the Act not prinied.] 


THE APPROPRIATION (RAIL- 
WAYS) No. 5 ACT, 1972 


[Act No. 64 of 1972]+ 


[3rd December, 1973] 
An Act to provide for the authorisation 
of appropriation of moneys out of the 
Consolidated Fund of India to meet the 
amounts spent on certain services for 
the purposes of Railways during the 
` financial year ended on the 31st day of 
March, 1971, in excess of the amounts 
granted for those services and for that 


ear. 
[Text of the Act not printed.] 


A ART LT EE ea: I 2 AAS: LE AS Re ET TE A Oy 
[*] Received the assent of the President on 8-12-1972, 
Act published in Gas, of India; 4-12-1972, Pt. H- 

8, 1, Ext. p. 895,- 


. [F] Received the assent of the President on 8-19-1972. 
` Act published in Gaz. of India, 4-12-1972, Pt, II- 
fi. 1, Ext. p, 897, 


An Act to authorise payment and appro- 
priation of certain further sums from 
and out of the Consolidated Fund of 
India for the services of the financial 
year 1972-73. 


THE APPROPRIATION (No. 6) 
ACT, 1972 
(Act No. 66 of 1972)§ 
[8th December, 1974] 


An Act to provide for the authorisation. 
of appropriation of moneys out of the | 
Consolidated Fund of India to meet the 
amounts spent on certain services dur- 
ing the financial year ended on the 31st 
day of March, 1971, in excess of the 
amounts granted for those services and 
for that year, 


[}] Received the aesent of the President on 8-12-1078 
Aot publizhed in Gas, of India, 11-12-1872 
Pt. DO-B. 1, Ext. p, 899. 


[$] Received tho assent of the President on 813-1 872. 
Act published in Gaz, of India, 11-13-1872, 
Pt. 1], N. 1; Ext, p. 801, - 
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THE GOLDEN. JUBILEE OF THE ALR 


Tt gives us great pleasure to bring to the 

notice of our vast body of subsoribers, readers, 
‘supporters and well-wishers that this year ia the 

Golden Jubilee Year of the All India Reporter. 
Founded on the 13th day of January 1922 
the Journal will be completing 50 years of its 
service to the legal profession on the 13th of 
this month. This cannot but be an occasion 
of rejoicing to all who have been associated 
with the Journal and to impart to them a 
sense of fulfilment, 

The A.J. B. made an appeal to the İegal 
profession from the start and there are, 
happily, among ue, still many subscribers who 
have been on our rolls from the year 1922. 
To them thisis a Golden Jubilee Year in 
& double sense. We take this opportunity of 
sending them all our heartiest congratulations 
and express our sense of gratitude for-their 
early support which entitles them, so to speak, 
toa place among the “founder members” of 
the concern. But this cannot make us forget 
that the A. I. R. rests on the generous support 
of the entire legal profession and we wish to 
reaffirm on this memorable occasion what 
we have declared times without number, 
that the Journal and all ita publications in. 
cluding Digests, Manual, Commentaries and so 
on are dedicated to the service of the legal 
profession, both on the Bench and at the Bar. 
We shall consider ourselves amply rewarded 
if our labours in this field sre found useful, 
even to a limited extent, in lightening the 
onerous tasks of the Bench and the Bar. We 
fervently hope that by the grace of God and 
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more. 


with the sone support of the Bench and. 


the Bar in India, the A.J. R. will be enabled 
to continue its work for many, many years 
We once again thank the Bench and 
the Bar in India for their support which has 
been the life of the A. I. R. all these years . 
and which we are sure will sustain it fora 
long time hereafter also. 


- .We regret that we have to conclude this 
Golden Jubilee editorial on a melancholy 


note. ,Today our concern stands bereaved 
having loatits founding father, the late Mr, 
V. V. Ohitaley only a few months ago. The 
memory of hig loss is still fresh in A. I, R, 


circles and casts its shadow on tho activities 


of the concern. But in the true spirit in 


which the late Founder would have wished us 
to go on, unmindfal of sorrow or joy, we are 


doing our duty-in our respective fields. If the 


late Mr. Ohitaley were alive today, we feel he 


would have liked the Golden Jubilee to be 
celebrated on a grand scale. It ig really re. 
grettable that he has been taken away from 
us just a few months before the Golden Jubilee 
Year. We have recorded in the pages of this 
Journal how much it owes to the labours and 
the organizing abilities of the late Mr. 
Chitaley. What the concern is today is en. 
tirely the result of his hard and unremitting 
work for the last 50 years and more. We are 
today the inheritora of the fruits of his genius 
and gigantic labours and we record here our 
deep sense of gratitude and reverence for hig 
memory. 
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THE INDUSTRIAL LAW: By P. L. 

Malik. 10th Edition, 1971. Eastern Book 

Company, 34 Lal Bagh, Lucknow. 
Pp. ix & 1134. Price Rs. 32.50. 

Since the publication of the 9th edition of 
this omnibus volume in 1968, two more 
labour Acts have been passed by Parliament. 
These Acts are the Contract Labour (Abolition 
and Regulation) Act 1970 and the Employees’ 
Family Pension Scheme Act 1971, and they 
have now been incorporated along with the 
rules and notifications, and the numerous 
amendments to other Labour Acts and Rules 
have also been added. 


2. The Employees’ Provident Funds Act 
1952, Employees State Insurance Act 1948, 
Employers’ Liability Act, 1938, Factories Act 
1948, Industrial Disputes Act 1947, Industrial 
Employment (Standing Orders) Act 1946, Indus. 
tries (Development & Regulation) Act 1951, 
Minimum Wages Act 1948, Payment of Wages 
Act 1936, Trade Unions Act 1926, and Work- 
men’s Compensation Act 1923, have of course 
been included. The Beedi and Cigar Workers 
(Conditions of Employment) Act 1966, Coal 
Mines Provident Fund And Labour Welfare 
Acts, Dock Workers (Regulation of Employ- 
. ment) Act 1948, Indian Dock Labourers Act 
1934, Iron Ore Mine Labour Welfare Oesa Act 
1961, Mica Mines Labour Welfare Fund Aot 
1946, Mines Act 1952, Motor Transport Workers 
Act 1961, Plantations Labour Act 1951, and 
the Working Journalists’ Acts, also find -a 
place. The other Acts include the Apprenti. 
ces Act 1961, Childdren (Pledging of Labour) 
Aot 1933, Collestion of Statistics Act 1963, 
Employment of Ohildren Act 1938, Employ. 
ment Exchanges (Compulsory Notification of 
Vacancies) Act 1959, Indian Boilers Act 1923, 
Industrial Statistica Act 1942, Maternity 
Benofita Act 1961, Payment of Bonus Act 
1965, and Weekly Holidaya Act 1942, are 
among the other Acts presented in the 
volume. 


3. Ag many as thirty-seven Acts, along with 
the accompanying Rules, Forms and Schedules, 
and Central and State Amendment Acts upto. 
date have here been brought together in one 
volume. Up-to-date case law with oritical 
comments has also been included to enhance 
its usefulness. It should be of real assistance 
to executives in industry, personnel managers, 
and irade union leaders who are concerned 
with the administration of these Acts. This is 
a veritable encyclopaedia of all labour laws 
and rules obtaining in India. R.S.S. 





FORENSIC MEDICINE. By Dr. K. S. 
Narayan Reddy, M. `D., Professor of 
Forensic Medicine, Gandhi Medical 
College, Hyderabad, A. P. and Dr. G. R. 
Bhaskar, M. D., Professor of Forensic 
Medicine, Osmania Medical College, 
Hyderabad A. P. 1st Edition. 1970. 
Pp. 437 and lx. Price, Rs. 21/-. 


Forensic or legal medicine deals with the 
application of medical knowledge to aid in the 
administration of justice and is employed by 
the legal authorities for the solution of legal 
problems in deciding cases for example, of 
injuries, hanging, drowning, sexual offences, 
infant deaths and poisoning. In short it deals 
with the medical aspects of law, which ia the 
subject of the first section of the present well- 
illustrated and concige manual, The second 
section is devoted to toxicology, which is the 
science dealing with the properties, actions, 
toxicity, lethal dose, detection and estimation, 
and treatment of poisons, The authore point 


‘out that the current definition of poison is 


vague and unsatisfactory, because a substance 
which is harmless in small quantities may act 
ag poison and cause death when taken in large 
quantity and bacterial poisons are not regarded 
as poisons in the ordinary sense of the term. 


2. In the opening chapter on legal procedure 
the authors discuss the procedure in & criminal 
trial, the examination of the body at the scene 
and precautions on its removal, the three types 
of inquest (Police inquest, coroner's inquest, 
and magistrate’s inquest), the difficulties of 
detecting crime in India, the courts of law, 
examination.in.chief, oross-examination and 
re-examination, medical evidence, medico. 
legal reports, dying declaration, types of 
witnesses, and conduct and duties of the doctor 
in the witness box. 


3. Medical law and ethics, identification, 
medico-legal autopsy, death, and post mortem 
changes are dealt with, and mechanical and re. 
gional injuries, medico-legal aspects of wounds 
the effects of cold, heat, electricity and radia. 
tion, and starvation are considered, as well as 
violent asphyxial deaths. Then the authors 
cover impotence and sterility, virginity and 
pregnancy, sexual offences, miscarriage and 
infant deaths, the last three chapters in this 
section being concerned with blood stains, 
forensic psychiatry and forensic science labora- 
tory. In the second section, poisons are 
clagsified into corrosive, non-metallic, metallic, 
irritant, somniferonus, inebriant, deliriant, 
spinal and cardiac. Besides, there are insecti. 
cides and weed willers, drug dependence, 
asphyxiant, and miscellaneous poisons. The 
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appendices include a glossary of legal terms, 
medical ethica and otiquette,- formulation for 
estimation of stature, useful weights and 
measures, and a number of Madinat esr hee: 
and report forms, 


4%. The authors have tried to cra the 
subject in a practical. manner and to provide 
a reliable and up-to.date account of the 
various aspects of forensic medicine. Only such 
extracts of Indian law as sre necessary to 
enable the doctor to clothe his findings in 
accordance with the needs of legal procedure 
have been given. Primarily intended to mest 
the needs of the undergraduate, it is also 
useful to medical officers in Government 
service who- have to undertake medico-legal 
work, medical practitioners, members of the 
legal profession and other law enforcement 
officers. The arrangement of the book with a 
good legal-medical glossary, various medical 
certificate forms, pertinent illustrations and 
Significant case studies provides a simple 
method for the use of both studenta and pra- 
ctitionera in either law or medicine; it 
includes a useful index. B.8.8. 


DHARMA CHAKRA, H. K. E. Society’s 
S.S.L. Law College, Gulbarga. Vol. III, 
1969-70. 

The 1969-70 issue of this law college maga- 
zine, which carries a number of photographs 
and accountg of college activities, contains 
several interesting articles and other reading 
matter contributed by members of the staff 
and students on legal as well as on non.legal 
subjects. We may refer in particular to the 
articles on Judiciary v. the Will of the Bove- 
reign, Liberty v. Economic Equality, Divorce 
in Hindu Law, Contract and Consideration, 
and Fondamental Rights v. Parliamentary 
Sovereignty. Mir Iqbal Hussain, State Vigi- 
lance Commissioner, compared, in the course 
of his speech at a College function, the 
Ombudsman and the Indian Vigilance Com. 
missioner, while elsewhere is reproduced the 
article contributed to the ‘Swarajya’ by Mr. K, 
Subba Rao, ex-Ohief Justice of India, on capi- 
tal punishment. 


2. In the course of his article on contracts 
Prof. Ramaratnam suggests that, where the 
intention of the parties to enter into legal 
relations is clearly proved, the presence of 
consideration need not be insisted upon, At 
least in cases where the acceptor of a gratuit. 
ous promise, in reliance upon such promise 
changes his position to his detriment, the 
necessity of consideration should be dispensed 
with. In view of the. latest Bill to empower 
Parliament to amend any paré of the Consti- 
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tution; including Part UI, on Fundamental 
Rights, Principal Koteswara Rao’s article is 
of special significance. If the State, says he, 
can trample upon fundamental rights in any 
manner it likes, there can be no safeguards to 
protect the citizen. As Alan Gledhill ob. 
serves, as & rule the fundamental rights pro- 
hibit the State from doing certain things and 
“are restrictions on executive and legislative 
powers.” In the view of several eminent 
economists and jurists the existing powere 
themselves far exceed the capacity of Govern. 
ment to exercise them judiciously; these powers 
are adequate to transform a poor, backward, 
and undeveloped country into a self-sufficient 
economy in which egalitarianism will be the 
governing principle. It is left to another con- 
tributor, on the other hand, to underline the 
special - role of the judiciary in a resurgent 
India. Political and social life in the country 
are, according to him, in the melting pot, and 
it is upto the judiciary to get down from the 
ivory tower, identify itself with the ruling 
aspirations of the people and march boldly 
with the times. Because the Parliament is 
elected by the vote of the people, the judiciary 
must, forsooth, bend before it! But this seems 
to ignore the fundamental fact that the Exe. 
cutive, the Judiciary, and Parliament, are 
themselves the creatures of the Constitution, 
and so long as the Oonstitution stands un. 
altered, it must stand supreme. 


8. In the matter of capital punishment, Mr. 
Subba Rao accepts the principle that ulti. 
mately capital punishment should be abolish. 
ed, though we may reach that goal by stages. ` 
We may, he gays, confine the death sentence 
(legal murder?) only to those cases like mur- 
der and rape, murder and robbery, and mur- 
der of police offcer on duty, and eventually 
abolish it altogether when public opinion is 
ripe for it, 


3. The B. S. L. Law College of the Karhatak 
Education Sosiety (KES), Gulbarga, was in. 
augurated in 1960 by Mr, M. Anantagayanam 
Ayysngar, the foundation stone of the new 
building was laid by Dr. Y. V. Giri in 1966, 
and Mr. N. Sanjeeva Reddi declared it open 
in 1968. The Society caters to the growing 
educational needs of this area, and has to ita 
credit as many as eleven institutions, which 
include the faculties of medicine and engineer. 


ing. 
R.8.8. 
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CONVEYANCING By C. C. Anajwala 
B. A. (Gons.) LL.B. 2nd Edition 1971, 
C. Jamnadas & Co. 146-C Princess 
Street, Bombay 2. Pp. xxv & 487, Price 
Rs. 24.75. 


- A few new topics and model forms have 
been added in this edition and the theoretical 
notes in respect of practically each topic recast 
bringing out the latest legislative changes, 
amendments, and case law. The Patents Act 
1970 repeals the provisions relating to patents 
in the Patents and Designs Act 1911, and its 
provisions have been dealt with in detail in 
this edition. It incorporates several recent 
judicial decisions including that on Sita Bai v. 
Ramachandra, AIR 1970 8 O 343 (on the 
divesting of vested interests on the adoption 
of a son by the widow); N, G. Insurance Oo, 


v. United Equipment Stores, AIR 1970 Cal 


221 (on feacibility of recourge to a Court of 
law in the face of an arbitration agreement); 
Shah & Oo. v. State of Maharashtra AIR 1967 
B O 1877 (regarding colourable assignment of 
business as ® going concern together with 
atook.{n.trade, goodwill, and tenanoy rights 
in the business premises); Lakehmi v. T. Nara- 
yana, ATR 1970 80 1367 (on sanotity of family 
settlements) and Bool Chand v. Kurukshetra 
University AIR 1968 § O 292 (extending the 
principle of natural justice to public institu. 
tions like universities vis-a-vis their emplo- 
yees). 


2, In the introduction the general principles 
of conveyancing are explained under the 
-heads of deeds poll and indentureg, figures and 
words, intention, statutory requirements, com- 
mencement, place and date, parties and their 
description, abbreviations, recitals, narrative 
and introductory, testation, consideration, 
receipt, operative words, schedule of property, 
excepticns and reservations, covenants and 
obligations, and delivery of title deeds. The 
subject proper is dealt with under more than 
thirty heads covering adoption, agreement, 
apprenticeship, arbitration, assignment of 
actionable claims, powers of attorney, bond, 
compromise and family settlements, easements. 
exchenge, gift, guarantee, hire and hire pur. 
chase. The Hire.Purchage Bill 1968 has been 
reported upon by the joint Committee and, 

. when if is passed, hire.purchase trangactions 
and the obligations of the parties thereto will 
be better regulated. 


8. Among other topics discussed are indem. 
nity, lease, licence. mortgage, negotiable in- 
struments; partition, partnership, rectification 
and modification of deeds, release rescission of 
contract, sale, separation and divorce, service 
contracts, trusts, endowments, settlements and 
wills. The book contains theoretical data as 
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well as model forms; the theoretical notes 
discuss all the ealient legal provisions as sup. 
ported by the latest case law and the model 
forms provide the-necossary training in expert 
draftsmanship. The common pitfalls and how 
to avoid them have also been highlighted. The 
theoretical notes also indicate the rates of 
stamp duty applicable and show whether the 
insirument requires compulsory registration. 


4. The drafting of pleadings petitions and 
memoranda of appeal, memoranda and articles 
of association and other important documents 
is an art in ifself and a good draftsman must 
be complete master of the basic principles of 
law concerning the transaction in question, 
but conveyancing has been a somewhat neg- 
lected subject on the practical side of legal 
education, In the book before us practically 
every aspect of transfer has been ably deals 
with, a difficult subject has been presented in a 
simple and easily understandable form, and, 
with ite marginal notes, table of cases and 
general index, it should be greatly useful to 
students of lew, practising lawyers and the 
layman. R.B.B. 


THE RICE MILLING INDUSTRY 
(Regulation) Act, 1958, By S, Para- 
meswaran, M. Sc., LL.B., AM.BIM, 
Editor-in-Charge, Kerala Law Reporter. 
Smt. Rajalakshmi Parameswaran, 
M.A, Subbulakshmi Enterprises, 
Chittur Road, Cochin 11. Pp. 46. Price 
Rs. 2. i 


The Rice Milling Industry (Regulation) Aot 
1958, to regulate the rice milling industry in 
the interests of the generel public, came into 
forca on 22.24.1959. The Act comes under 
Entry 52, Schedule VII, Liat I of the Qons. 
titution of India and is therefore intra vires 
the Parliament. Is does not offend funda. 
mental rights guaranteed under Article 19 (1) 
(f) and (g), but is intended to regulate the 
working of the rice mills in order to provide 
a reasonable facility for the development of 
the hand-pounding industry and provide em. 
ployment for the rural population. That 
being ao, the Act will regulate all rice milling 
industries, whether established for the benefit 
of the public or for making profit. 


2. The expression ‘rice mill’ includes not 
only the plant and machinery but also the 
place where it is located and if it is fixed ata 
new place, even though the machinery, plant, 
and ownership may be the same, it ceases to 
be an ‘existing rice mill,’ and the Act requires 
the obtaining of a permit from the competent 
authority for starting a new rice mill. The 
expression ‘rice- mill’ includes thé premises 
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and the precincts where the plant and machi. 
nery are erected. A mill erected at a diffe- 
rent place will become a ‘new rice mill’ 
though the change of location of an existing 
mill may be brought about by obtaining pre- 
vious permission. If an old rice mill is 
shifted and installed at a new place it be- 
comes ‘new rice mill’ even if the ownership 
and the plant and machinery remains the 
game, An application for licence to operate 
such a new rice mill without obtaining permit 
will, therefore, be rejected. 


8. Sections 4-7 of the Act deal with the 
appointment of licensing officers, the grant of 
permits in respect of new or defunct rice- 
mills, the grant of licences, and their revoca- 
tion, suspension and amendment, and the 
next six sections consider certain restrictions 
on rice. mills, the power of inspection the 
finality of Central Government decisions in 
certain matters, returns, appeals, and penal. 
tied. The other sections are concerned with 
offences by companies, burden of proof, con. 
fiecation of plant and machinery, cognisable 
offences, jurisdiction of Oourts, special provi- 
sion regarding fines, power to exempt in 
apecial cases, delegation of power: protection 
of action taken under the Act,and power to 
make rules. The Rules cover permits, licences, 
deposit of security, polishing of rice, stay 
orders on appeal, accounts and returns, and 
penalty. The Schedule contains form of ap. 
plication for permit for establishing a new 
rice.mill or recommenoing milling in a de. 
funot rice mill, form of application for grant 
of renewal of licence, and return of stocks, 
production, deliveries, and balance of paddy 
and rice every fortnight. The small booklet 
under notice includes all amendments up-to- 
date along with the Rules and Notifications, 
and the Notes are backed by exhaustive case 
law. B.8.8. 
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MOZLEY AND WHITELEY’S LAW 
DICTIONARY, 8th Edition, 1970. By 
John B. Saunders, Bar-at-law. Eastern 
Law House Private Ltd, 54 Ganesh 
Chunder Avenue, Calcutta 13. With 
Indian Supplement by A. C. Sen, M.A., 
LL.B., Principal, University College of 
Law, Calcutta. Pp. ix, 389, and 143. 
Price Rs. 6. 


The present publication aims at giving an 
exposition of legal terms and phrases of past 
and present use. But as the mere -exposition 
of a word or phrase would often be barren 
and unsatisfactory, the authors have in many 
cases, especially when dealing with the legal 
terms of the present day, added an exposition 
of the law bearing upon the subject-matter of 
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the Title, To many of the Titles which have 
reference to the historical portions of the law, 
they have appended the law.Latin or Norman- 
French words which were ueed as their equiva- 
lent by the medieval lawyers when writing in 
one or other of those languages. For the latest 
edition under review the work has been 
thoroughly revised and the existing entries 
examined and brought up to date. Amongst 
the important new ‘definitions are those now 
to be found in the Theft Act 1268, and the 
1966 revision of the Rules of the Supreme 
Court has been carefully noted. The entries 
have been revised upto 31st March 1970, but 
where possible notes of later events have been 
inoluded. 


2. Words and phrases in the “Indian 
Supplement” have been arranged alphabeti. 
cally as in the main body of the book and 
they have been dealt with only in so far as 
they are relevant to the different branches of 
Indian law. The following are some illustra- 
tive examples of these entries : 


“Adoption.—Adoption prevails among the 
Hindus, At present adoption among the 
Hindus is regulated by the Hindu Adoptions 
and Maintenance Act 1956. The oustomary 
Hindu law on Adoption, as embodied in vari- 
ous judicial pronouncements, has been super. 
seded by this Act. 


“Annual Return.—Every company having 
& share capital must, within sixty days of the 
annual general meeting, file with the Registrar 
a return regarding its registered office, the 
registers of its members and debenture holders, 
its shares and debentures, its directors, eto. 
See 8s, 189-162, Companies Act 1956. The 
balance eheet and the profit and loss account 
are to be filed with the Registrar within 
30 days ofithe annual general meeting (8, 220). 
The profit and loss account must be annexed 
to the balance sheet and the auditor's report 
(8. 216). 


“Bailee.—The bailee ia the person to whom 
an article is delivered for some purpose, say 
for repair, upon a Contract that it shall, when 
the purpose is accomplished, be returned to 
the person delivering. A repairer of watches 


_ accepting a watch for repair is & bailee, See 


8. 148 of the Indian Contract Act 1872. 


“Burden of Proof. — When a party to a 
proceeding asserts the existence of certain 
facts as the foundation of any legal right or 
liability, the burden of proving those facts lies 
upon that party. But when any fact is espe- 
cially within the knowledge of any person, the 
burden of proving that fact is upon him. When 
an acoused rays that his case falla within any 
of the General Exceptions in the Indian Penal 
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Code, the burden of proving that ig upon the 
accused, Sections 101.114 of the Indien Evi- 
dence Act 1872 contain the general laws as to 
burden of proof”. 


8. In the book aupplemented, different 
meanings of a word or phrase have in many 
cases been indicated by means of numerala. 
All the meanings are not relevant from the 
point of view of Indian law, and, therefore, 
only those meanings have been noted in the 
Supplement as relate to Indian Law, othera 
being skipped over. In some cases additional 
meanings from the point of view of Indian 
law have been indicated in the Supplement by 
modified numerals, such as 3A, 3B, eto, These 
additional meanings have little to do with 
English law. It will be of benefit for the readers 
at first to ascertain the meaning of a parti- 
cular word or phrase from the main body of 
the book, and then to refer to the Supplement, 
at first to see whether the word or phrase has 
at all been dealt with in it, and then to see 
how it has been explained from the point of 
view of Indian law. BSS. 


A GUIDE TO EMPLOYEES’ FAMILY 
PENSION SCHEME 1971. By T. K, 
Jagadeesh, M. A, LL. B., Labour 
Adviser, Calcutta, & A. Bandyopadyaya, 
B. Sc., LL. B., Labour Adviser, Indian 
Chamber of Commerce, Calcutta. 1971. 
Eastern Book Agency, 4 Wood Street, 
Calcutta 16. Pp. 49, Price, Rs. 7.50. 


Introducing the budget for 1970.71 in the 
Parliament of India, the Prime Minister 
announced the Government’s intention to 
introduce a Family Pension-cum.Life Assu- 
rance scheme a8 a measure of additional social 
security for the working clasees. The actual 
. law, however, to amend the Employees Pro. 
vident Fonds Act 1952 and the Coal Mines 
Provident Fand and Bonus Schemes Act 1948 
to empower the Government to frame a Family 
Pension Scheme, came in the form of an 
Ordinance so late ag February 1971; this 
Ordinance has since been replaced by the 
Labour Provident Fund Laws (Amendment) 
Act 1971. Apart from changing the long title 
of the Act, the Ordinance introduced two new 
Sections, 6-A & 6.B and amply modifies 
Beotion 17 of the Act in regard to the power 
to exempt. 

2. The authors of the monograph before ua 
first explain what the family pension scheme 
is, reproduce the bare acheme with notes for 
guidance, and then make a oritical and 
instructive stujy of the scheme. The book 
includes the relevant schedules, forms, charts 
and tables and is provided with an index and 
appendices. The present scheme combines the 
the social assistance and social insurance 
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approaches and provides for a "Family Pension 
Fund” to be contributed equally by the 
employers, employees and Government at the 
rate of 1.1/6% of the employees’ pay, The 
Scheme provides Family Pension Benefit and 
Life Assurance Benefit on the death of a 
member and Withdrawal Benefit or Retirement 
Benefit on cessation of employment, and affects 
124 industries and establishments covered 
under the Employees’ Provident Funds Act. 
Although the Scheme does not involve any 
additional burden either on the employers or 
the employees, as only part of their Provident 
Fand contributions are to be diverted to the 
Family Pension Funds, it confers important 
social security on the family members when 
the chief bread.winner passes away. In an 
analysis of the benefite conferred under the 
Scheme, the authors express certain misgivings 
and doubts, which may appear cynical, but 
which it is up to the Government to clarify. 


3. While the authors’ presentation is 
informed and clearly designed, their commente 
on certain specific provisions are interesting, 
and should help those who wish to understand 
the Scheme and others who would like to 
advise the workers who are to benefit by it. 
Tho scheme is explained in an orderly manner 
and in simple and non. technical language. 


%. The basio idea of social security is to 
guarantee secarity of income whenever normal 
income ceases and in addition to provide 
medical care and financial help in bringing up 
large Families. Social seaurity laws and schemes 
are devised on the basis of administrability. 
Too small or tco scattered establishments or 
unorganised rural workers cannot be effective. 
ly covered except by settling up a very expen- 
sive form of bureaucracy, It is believed that 
before long there will be a single comprehen. 
sive, coherent and integrated social security 
scheme with a single agency for administer- 
ing it and with one single contribution from 
employers, employees and the Government. 
There are at present as many as 17 social 
security benefits obtaining in -India, and their 
consolidation and rationalisation have become 
necessary. In this view, therefore, it is just 
as well that Prof. N. N. Ohatterjee, M. A. 
(Oxon.), I. A. B. (Retd.), formerly Ohairman, 
Board of Trustees, Employees’ Provident 
Fund Scheme, and now Professor at the 
Indian Institute of Management, Calcutta, 
who contributes a Foreword to the present 
monograph, is presently engaged in preparing 
a blue print for integrating and consolidating 
all the existing social security measures and 
evolving a common code of social eon 
laws. R.B.B. 
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INCOME-TAX LAW AND PRACTICE 
IN INDIA. By B. Bhattacharyya, 
M.Com, LLB, FCA, ALC.W.A, 
Chartered Accountant lst Edition, 
1970. India International, 28 Biplabi 
Anukul Chandra Street, Calcutta 13. 
Pp. 772. Price Rs. 24. 


Income.Tax was first introduced into Bri. 
tish India in 1860, the Act of that year being 
rather the counterpart of British Income-Tax 
Act in ita form and look. In fact the idea of 
income.tax came to India from the United 
Kingdom and some of the principles laid down 
by the courts in that country have also been 
followed in India. Since 1860 the Act haa 
undergone several amendments involving 
rater, incidence, form and oclagsiication. The 
Income.Tax Act of 1918 repealed all the pre- 
vious Acts until it was repealed in 1922 by the 
Act of 1922 which was based on the recom. 
mendations of an all.India Committee and 
remained in force for 40 years with various 
amendments passed during this period. The 
current Income-Tax Act 1961 hag also been 
amended by the Taxation Laws (Amendment 
Aot) 1962 and 1970, Income Tax (Amendment 
Act) 1963 and 1965, and the Direct Taxes 
(Amendment Act) 1984. Besides, changes of 
considerable importance are being made 
through the annual Finance Acts, 


2. The fundamental thing about Income- 
Tax is the principle that taxation ia entirely a 
creature of statute and there is no common 
law applicable to it, In determining whether 
a tax is payable by a person, the only guide is 
the clear wording of the statute, ‘In a tax- 
ing Act,” says Justice Rowlatt, ‘one has to 
look merely at what is clearly said. There is 
no room for any intendment, There is no 
equity about a tax, there is no presump. 
tion ag to a tax. Nothing is to be read in, 
nothing is to be implied. One can fairly look 
only at the language used.” The assumptions 
and beliefs of those who make the law have 
no place. Generally speaking, the principle 
of income-tax is to make liable all sorts of 
income, unless the Act specifically exempts 
any from it, but no income can be taxed 
twice, 


3. The Income-Tax Act 1961 is a compre- 
hensive Act containing 298 sections and 7 
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schedules. ‘The first 60 sections deal with the 
basis of charge, incomes which do not form 
pert of total income, computation of total 
income and heads of income. The income of 
other persons included in assesgee’s total in. 
come, aggregation of income and set-off or 
carry forward of loss, deductions to be made in 
computing total income, incomes forming part 
of total income on which no tax is payable, 
double taxation relief, provisions relating to 
avoidance of tax, additional income tax on 
undistributed profits and determination of tax 
in certain special cases. are considered in the 
next gixty sections. There are sections which 
are concerned with the Income.Tax Authori- 
ties, procedure for assessment, liability in 
special cases, and special provisions applicable 
to firms, while about 90 sections cover the 
collection and recovery of tax relief respecting 
tax on dividends in certain cases, refunda, 
appeals and revisions, penalties, offences and 
prosecutions, and tax credit certificates; the 
last 17 sections refer to & number of migcel- 
janeons topics. The entire subject is covered 
in the 38 chapters of the volume under review, 
beginning with the definitions, The author 
then deala with the topics of residence, inoi- 
dence of taxation and scope of total income, 
capital and revenue, heads of income. The 
computation of total income, the tax antho. 
rities, procedure for assessment, special liabi- 
lities, collection; recovery and refund of tax, 
appeals and revisions, offences, penalties and 
prosecutions, are described. There sre sepa. 
rate chapters discussing the assessment of 
firms and parimers of companies, industrial 
undertakings, co-operative and marketing 
societies, charitable and religious trusts, asso. 
ciations of persons, insurance business, non- 
residents, computation of tax, and a final 
chapter dealing with miscellaneous topics. 

%. The volume under review makes a prac. 
tical and analytical approach, with 1000 pro. 
blems worked out and over 600 tax cases and 
several tables, and has attempted to simplify 
the topic. A synopsis is given at the end of 
each chapter for the benefit of examination 
students, and, besides the general index, sec. 
tions of the law are also indexed for the use 
of practitioners, assessees and Income-Tax 
Officers, who should find them of great assis. 
tance. R.S.S. 
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THE CALCUTTA THIKA TENANCY 
ACT, 1949. By Badrinarayan Sur, M. 
Com , LL.B., 2nd Edition, 1970, Eastern 
Book Agency, 4 Wood Street, Calcutta 
16. Pp. VIII & 76. Price, Rs. 6.50. 


The ‘Thika’ tenants of Oaloutta bustees 


presented a problem for many years; owing 
to heavy pressure on the popnistion there 
was going on a steady eviction of the bustee 
tenants, leading to great misery and hardship, 
Asa temporary measure Government pro- 
mulgated an Ordinance to stop the execution of 
decroes of eviction, and subsequently enacted 
the Oaloutta Thika Tenancy Act 1949 for 
regulating the rights and responsibilities of 


the Thika tenants and giving them substantial. 


relief. Later, is was found that the expression 
'Thika tenant’ ag defined in the Act was 
being interpreted by the Courts in a manner 
prejudicial to the interests of those for whom 
it was intended. As these interpretations and 


the decisions based upon them adversely ` 
affected the interests of a large number of 


persons, the Act had to be amended by an 
Ordinance to give relief to them. The provi- 
sions of the Ordinance, along with certain 
other modifications, were embodied in an 
amending Bill in 1953, and another am- 
endment was made by the amending Act 
of 1959. . 

2. The Calcutta Thika Tenancy Act, 1949 
was further amended twice in 1969, the object 
being to properly safeguard the legitimate 
interests of a Thika tenant, to restrict further 
tbe grounds on which a Thika tenant can be 
ejected and to give a Thika tenant using the 
land for residential purposes the right to erect 
pucca séiructures, It was also essential to 
ensure that the Thika tenant properly dis- 
charges his obligations by providing essential 
amenities like water supply, conservancy and 
sanitary services. Of the 34 sections in the 
Calcutta Thika Tenancy Act 1949, the first 
11 deal with the incidents of Thika tenancies 


and the next 15 sections are concerned with- 


provisions as to the rent of Thika tenancies, 


-while appeals and certain special procedures 


including the Thika tenancy ‘rules, ‘are 
covered in the rest of the Act. The book 
ander [review gives the texts of the two 
emending Acts of 1969 algo. 

3. The present edition has been found 
necessary because of the changes and modifi. 
cations introduced by the amending Acta, 
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which completely changed the face and com- 
plexion of the original 1949 Act, the present 
edition being a more or lese re-written version 
‘of the 1st edition. Ib incorporates not only 
the changes brought about in the statute itself 
but algo the case law that has accumulated 
since the appearance of the first edition. The 
texts of.the amendments made up to date have 
now been included, as well as one important 
unreported decision of the Calcutta High 
Court which has a fundamental bearing on 
certain important sections of the Act. The 
Calcutta Thika Tenancy Act, 1949 is not æ 
complete body of law, and it has been held 
that the provisions of the Transfer of Property 
Act apply to matters not covered by the Thika 
Tenancy Act, A large corpus of Court deci- 
sion amplify this Act, and they have been 
fully reported, with the necessary comments 
and explanatory notes. 


4%. An Index and a table of cases complete 
the usefulness of.the book. 


THE LAW OF. AGENCY: By G. H. L. 


Fridman, M. A, B. C. L, ra i LL. 
M. (Adelaide), Dean of Faculty of Law, 
Alberta. Srd. Edition, 1971. Butter- 


worths, London. 
Rs, 50. . = 
What .is the law of agency? What does 

it deal with? It deals, says the author of 
thé present publication, with the relation- 
ships “that arise when one person is used by 
another to perform certain tasks on his be- 
h The employment of some one in this 
creates problems in respect of the 
rights and duties of the.various interested 
parties, resulting from the introduction of a 
third person between the one who wishes 
to perform some uni ing and the one 
in respect of whom the undertaking is per- 
form or is intended: to be performed. 
Instead of there pene two persons directly 
connected in law with each other by the 
unilateral act of one or the mutual acts of 
both, the employment of an agent intro- 
duces another son, whose conduct can 
in many ways affect the legal position of the 
one on’ whose behalf he acts and the one 
Some- special rules 
of law are required’ to regulate’ the com- 


Pages Ivii & 234. Price, 


plications producéd by the introduction of 


a third person, and these rules are the sub- 
fect-matter of the publication under review. 

2. The designation “agent” was nol 
used in the common law before the 17th and 
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18th centuries. With the development of 
commercial life in many ways, such as the 
growth of trading companies, the law of 
agency grew in importance. and extent, and 
eventually “agency” emerged as a separate 
concept distinct from the relationship of 
master and servant. This development was 
assisted by the introduction of both equi- 
table and civil -law rules. It was in the 
latter part of the 18th and the early part 
of the 19th century that the leading ideas 
of the modern law of egean emerged more 
or less in their present-day form. The use 
of estoppel, the law of undisclosed princi- 
pals the wide authority of factors and other 
similar agents at common law and under 
the Factors Act 1889 are just a few of the 
examples. 

3. Some alterations have been made 
in the latest edition of the publication under 
review. Several important decisions in the 
House of Lords and elsewhere have merit- 


ed consideration and their inclusion has 
necessitated some revision of the earlier 
text as well as references in footnotes. 


Changes have also been rendered necessary 
by way of expansion and correction. The 
authors latest Canadian assignment has led 
to the incorporation of much more Canadian 
material in this edition, especially recent 
Canadian cases. 

4. Of the six parts in the book, the 
first deals with the definition of agency, 
agency and other legal relationships, and 
different kinds of agents. That the sources 
of the modern law of agency are partly the 
common law and partly ai maritime 
and mercantile law, may explain the diffi- 
culty of defining “agency” and explaining 
the scope and nature of the agency rela- 
tionship. The mixing up of the rules from 
the different sources has tended to confuse 
the agency relationships with others, and 
the first part of the book clarifies this con- 
fusion. The book deals with the basis of 
agency, agency created by contract, ratifi- 
cation, agency by estoppel and agency by 
operation of law. The agent’s authority, the 
agent’s duties, the principal’s duties and re- 
medies, are then considered. The other 
chapters are concerned with contracts by 
the agent, dispositions of property by the 
agent, torts committed by the agent and 
crimes committed by the agent. Agency in 
company law, partnership and agency, 
negotiable instruments, agency in the con- 
flict of laws and in constitutional law, ter- 
mination of agency and its effects are also 
discussed. 

5. Canadian students and lawyers 
should find the book particularly useful and 
relevant, and English as well.as other law- 
yers also should find more than a little that 
is interesting and helpful. 

6. The volume includes a table of 
cases, a table of statutes, and index. 

R.S.S. 
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LAW -AND LAND (Anglo-American Plan- 
ning Practice). Edited by Charles M. 
Haar. Ist Indian Reprint, 197], Univer- 
sity Book House, 15, U. B., Bungalow 
Road, Delhi 7. Pp. xviii & 290. Price, 
Rs, 6.50. 


The law of land, or real property, is 
concemed with the rights, interests, and ob- 
ligations which can exist over land and 
buildings, and how they are created, en- 
forced, and extinguished. It is highly com- 
plex because land lends itself to the crea- 
tion of a diversity of concurrent and conse- 
cutive interests, and in course of time land 
laws acquired a rigidity and -formalism un- 
suitable to a changing social and economic 
structure, although the deficiencies of the 
common law have of course been made 
good to some exent. The publication be- 
fore us has grown out of a working semi- 
nar, composed of lawyers specialising in 
land use planning practice in England and 
the United States of America, which made 
a comparative study of the legal control of 
property in the two countries. 


2. The purpose of the Seminar was 
to contrast, criticize and evaluate the appro- 
aches taken by the two nations towards 
land-use and resource-allocation planning. 
It aimed at greater understanding of the 
common problems of controlling land-use 
from the standpoint of property rights, de- 
mocratic goals and the creation of new 
legal organisations capable of channelling 
ewe social energies. It sought to at- 
tain a better understanding of the legal 
philosophy underlying the concept of pro- 
perty in both countries. The papers from 
the Seminar, amplified and revised through 
discussions, with a general appraisal of each 
of the four topics covered, are collected in 
this volume. The four topics or sections 
are, land planning and land ownership, the 
making and effect of the land plan, the in- 
dividual and the machinery of planning, 
and the regulation and taking of property 
under planning laws. 


3. The first section deals with the 
theory and framework of planning and 
raises the fundamental question of justify- 
ing the intervention of law in the free mar- 
ket of land transactions. The second sec- 
tion evaluates the typical American plan 
and the British development plan establish- 
ed by the Town and Country Plannin 
Act, 1947. Interesting questions are rais 
about the agency to be entrusted with mak- 
ing the plan, the degree of guidance to be 
given to courts, administrators, and private 
parties, and the extent of public participa- 
tion in preparing the plan. The indivi- 
dual’s relation to the machinery of plannin 
is then considered. The extent to whick 
law rests on public sentiment, legislative 
sensitivity and adaptability to changes, and 


the role of law in shaping opinions, are im- 
he 


ortant considerations in determining 


ar law should enter into any _ particul- í 
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activity. In the final section the question 
of compensation is considered. How should 
a Government determine whether to com- 
pensate a person adversely affected by its 
actionP The other question is: how might 
a government admeasure those benefits 
which accrue to some individuals and not 
to others as a by-product of particular plan- 
ning controls? 


4. Many of the similarities in the 
land-use control systems of England and 
America are traceable to the common in- 
heritance of the Common Law and legal 
institutions, but each country has much to 
borrow from the experience of the other. 
And many of the problems raised are gor 
mane not only to them but also to other 
nations. Slums, urban blight, congested 
traffic, and diminished open spaces, are the 
mounting difficulties and the chief instru- 
ment for combating them is the law, which 
can harness the energies of society. The 
present publication, which carries a use- 
ful index, shows how the law can be made 
to serve our cities and {fill the needs and 
aspirations of present-day life. It should 
stimulate fresh thinking and the growth of 
legal doctrines in a field where the law 
should be an effective instrument of public 
control, R.S.S. 


ABRAHAM AND HAWTREY’S PARLIA- 
MENTARY DICTIONARY. 3rd Edi- 
tion, 1970. By S. C. Hawtrey, C.B., M.A., 


Clerk of the Journals, House of Com- 
mons, & H. M. Barclay, M.A., Deputy 
Principal Clerk, Committee Office, 


House of Commons. Butterworths, Lon- 


don. Pp. viii & 248. Price Rs. 50. 


The work before us provides the gene- 
ral reader with most of the information 
which he is likely to want, for everyday 
use, about the Parliamentary machinery, in 
the form most convenient for easy reference. 
The authors have collected all the subjects 
discussed under headings alphabetically 
arranged; they have defined and explained 
all the common Parliamentary expressions, 
ranging from the colloquial to the techni- 
cal, and included articles dealing at great- 
er length with the main branches of the 
subject. f 


2. Since the publication of the second 
edition, there has been an unusually large 
and varied amount of change in Parliament- 
ary procedure. The House has shown a 
readiness to experiment with new forms of 
procedure, with the object of facilitating 
the despatch of business. Among the new 
forms likely to be permanent, mention ma 
be made of the transfer of certain proceed- 
ings on some public bills from the floor 
of the House to Standing Committees, and 
the abandonment of the rule requiring 
financial business to originate in a Commit- 
tee of the whole House. 

8. Referring to breach of privilege, 
it means, say the authors, disre an. of any 
of the rights and immunities either of mem- 


Ravrewa 


_resolution, and that 
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bers of Parliament individually or of either 
House of Parliament in its collective capa- 
city. In practice, however, it is also used 
to denote other contempts, i.e, acts or 
omissions which directly obstruct either 
House in the performance of its functions 
or tend indirectly to produce the result of 
lowering the authority of the House in the 
eyes of the public. The practice of des- 
cribing such offences as breaches of privi- 
lege gives rise to the misconception 
that the House of Commons can punish a 
person only if he has disregarded some 
special privilege, and that if it treats mis- 
conduct of any other kind as a breach of 
privilege, it is extending its privileges by 
its own resolution. The book gives a list 
of typical acts which have been treated by 
one or other House as breaches of its pri- 
vileges. The freedoms which attach to 
members of Parliament individually are 
freedom of speech, freedom from arrest, 
and exemption from serving on juries, at- 
tending as witnesses, or serving as sheriffs- 
. 4. From the fact that the privileges 
of the two Houses are part of the law of 
the land, it follows that neither House can 
add to, or alter, its privileges by its own 
if the question of the 
existence or extent of a privilege claimed 
by either House arises in a case before a 
Court of Law, the court will decide it in 
accordance with its own views of the law, 
not in accordance with the decisions of the 
House concerned. On the other hand the 
Courts admit that each House has exclu- 
sive jurisdiction over its own internal pro- 
ceedings. 


5. Members are expected to observe 
moderation of language in debate, and a 
number of words and expressions like ‘liar,’ 
‘traitor’, have at various times been decid- 
ed by the Speaker as being ‘unparliament- 
ary’, as reflecting on a members motives, 
honesty or sincerity. The use of such a 
language in debate is a breach of order 
and, if the member using it does not imme- 
diately withdraw the offensive words at 
the request of the Speaker or Chairman, 
he may be called upon to withdraw from 
the House or be ‘named’. 


6. A certain amount of repetition in 
the book has been inevitable because the 
different subjects constantly overlap one 
another and “repetition is less harassing to 
the reader than an elaborate system of 
cross-references”, References or examples 
are not cited for all the statements of the 
authors, for they are available in Erskine 
May’s “Parliamentary Practice”, which is 
the standard treatise on this subject. 


7. Well-indexed and using good-sized 
type and clean layout, the volume should 
be of abrorbing interest to the general 
reader, while the reader who requires spe- 
cific information on parliamentary proce- 
dure or idioms will have no reason for dis- 
appointment, R.S.S. 
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A GUIDE TO CONDUCT AND ETI- 
QUETTE AT THE BAR OF ENGLAND 
AND WALES. By W. W. Boulton, 
B.A., Secretary to the General Council 
of the Bar. 5th Edition, 1971. Butter- 
yoti London. Pp. viii and 107. Price 


The fourth edition of this Guide, pub- 
lished in 1965, contained the principal 
opinions on rulings (of many in summarised 
form) given by the General Council of the 
Bar in England in their Annual Statements 
on matters relating to professional conduct 


and etiquette between 1895 and 1964, 
supplemented by authorities from other 
sources. This, the latest edition, includes 


tulings published in the Annual Statements 
from 1965 to 1969-70. These contain re- 
statements and abrogations of many rulings 
on topics such as engagement by practis- 
ing barristers in supplementary occupa- 
tions, advertising, broadcasting, and fees 
(including the charging of fees and aboli- 
tion of separate Clerk’s fees on the advent 
of decimal currency). It also explains the 
new disciplinary procedure resulting from 
the establishment of the Senate of the 
Four Inns of Court in 1966. 7 


2. The Senate of the Four Inns of 
Court was set up in November, 1966 to 
pente a single body which could act on 

ehalf of the Inns collectively in matters 
of common interest upon which a common 
policy is essential. The Senates derive its 
authority from the Inns and by virtue of 
that authority represent the common view 
of the Inns whose disciplinary powers have 
been vested in it since lst April, 1967. 
Charges of professional misconduct or of 
conduct unbecoming a barrister, are heard 
and determined by the Senate's Disciplin- 
ary Committee. The Committee deter- 
mines the sentence, if any, to be imposed 
on the barrister in each case; and this deci- 
sion is then notified by the President of 
the Senate to the Inn concerned and, pro- 
nounced and carried into effect, by that 
Inn in accordance with such directions ‘as 
the Senate may give. The sentences which 
the Committee can impose are disbarment, 
suspension (either conditionally or other- 
wise), an order to repay or forego fees, and 
a reprimand. Hearings before the Com- 
mittee are held in private, unless the Chair- 
man, at the request of the barrister charg- 
ed, decides otherwise. In cases where a 
sentence of disbarment or suspension is 
ordered the charges, finding, an 
are published by the barristers Inn. In 
other cases they are published if the barris- 
ter so requests or if the President of the 
Senate so recommends. If the charges 
are dismissed, the charges and finding are 
not published unless the barrister concern- 
ed so requests. In proceedings before the 
Committee which are based upon or in- 
volve the decision of a Court, there may be 
exceptional cases in which the Committee 
may allow the barrister concerned to chal- 
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The decisions of the 
Disciplinary Committee are subject to an 
appeal to the Lord Chancellor and the 
Judges of the High Court of Justice sitting 
as a domestic tribunal. . 
3. The present Guide deals with the 
general principles governing practice at the 
Bar, the relations between Barristers and 
Solicitors, the engagement of members of 
the Bar in other professions, and briefs and 
pleadings. It considers the retainer rules, 
rules as to Counseľs fees, advertising, tout- 
ing and publicity, and chambers and pupi- 
lage, It is also concerned with precedence, 
courts and tribunals, legal aid, and non- 
practising Barristers, and it maintains the 
form of the previous editions. The index 
has been revised and expanded. R.S.S. 


lenge such decision. 


HOUSEMAN’S LAW OF LIFE ASSUR- 


ANCE. 7th Edition, 1970. By E. A. 
Helder, LL.B. (Hons.) (Lond.). Butter- 
worths, London. Pp. xxiii, 280 and 24. 
Price Rs. 40. 
The law of life assurance deals with 
policies of life assurance, their interpreta- 
tion and execution, and the creation and 


transfer of rights under them. Part of the 
law is technical and applies only to life 
policies, but some knowledge of various 
other branches of the law is desirable. 
There are certain incidents peculiar to life 
assurance contracts, but in many respects 
they are subject to the rules which apply 
to contracts generally. The law of, con- 
tract affects not only the insurance con- 
tract itself, ie., contract for the policy, but 
also a contract relating to the sale of a 
poli A contract is an agreement which 
the law regards as conferring rsonal 
rights and imposing personal obligations 
which it will protect and enforce on the 
parties to the agreement, and there can be 
no contract unless the parties intend to be 
bound. It must be founded on true agree- 
a and the parties should be of one 
mind. 


2, The principal changes in the latest 
edition of the publication before us are in 
the chapters relating to income tax and 
estate duty. ~The Finance Act, 1968 intro- 
duced complexities into the conditions relat- 
ing to relief life assurance from income-tax 
and imposed a charge to surtax on gains re- 
sulting from life policies in certain events. 
The relevant legislation is now consolidated 
with other income-tax legislation in the In- 
come and Corporation Taxes Act, 1970. In a 
large number of cases life offices have had 
to ask the authorities for an interpretation 
of these provisions. 

8. Because of the changes wrought 
in estate duty law since the publication of 
the previous edition, and in particular the 
abolition of non-aggregation and other 
changes made in 1968 and 1969, the whole 


of the chapter ‘on estate duty has had tof 


be re-written. The general scheme of th 
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duty is sketched and how it affects life 
policies and annuity contracts is examined 
in detail. Much practical light is thrown 
on estate duty law and how policies may 
be designed to save or to provide for it. 
Among other new matter which has been 
noted are the important case of Beswick v. 
Beswick and the criticism in the House of 
Lords of the cases of Re Engelback’s estate 
and Re Sinclair’s Life Policy, and the 
changes consequent on the alteration in 
the age of majority and the rights of illegi- 
timate children as a result of the enact- 
ment of the Family Law Reform Act, 1969; 

4, The moneys received under a_ life 
policy on the death of the life assured, or 
the value of a ‘Life of another Policy’ on 
the death of the owner may be dutiable 
as part of the deceased’s estate. Every 
man who effects a life policy or a survivor- 
ship annuity has in mind the provision of 
money. for the support of others or to cover 
contingencies; and since estate duty may 
absorb a good proportion of such provision, 
it is necessary to make as close an estimate 
as possible of the extent of the prospective 
charge on the policy which he proposes to 
effect. The author sketches the general 
scheme of the estate duty and examines 
in some detail the rules relating to policies 
and annuities. Harris and Heuson®* ex- 
plains fully the modern policies available 
and their use in tax planning and present a 
full survey of the range of policies avail- 
able in the market. 

5. The present book deals, inter alia, 
with the law of contract, life assurance con- 
tracts, deeds and documents, and proof of 
death and title. It proceeds to consider 
assignments, mortgages, and settlements 
and discusses ba ptcy, policies under 
the Married Women’s Property Act, 1882 
and policies effected for special purposes. 
The Appendices (of which there are over 
15) include the Life Assurance Act, 1774, 
the Policies. of Assurance Act, 1867, the 
Finance Act, 1968, and Income and Cor- 
poration Taxes Act, 1970. The — volume 
contains a table of cases, table of statute 
and index. R.S.S. 


eeLife Assurance and Tax Planning, 1970. 
N. M. Tripathi Private Ltd., Bombay-2. 





INTRODUCTION TO HIRE-PURCHASE 
LAW. By Aubrey L. Diamond, LL.M. 
(London), Professor of Law in the Uni- 
versity of London. 2nd Edition, 1971. 
Butterworths, London. Pp. xxv & 169. 
Price Rs. 24. 

The idea of splitting the price of a 
commodity into several equal parts and 
arranging for regular monthly ayments 
has now become very popular. Hire-pur- 
chase has been adopted in England as, the 
usual form of instalment credit, because it 
avoids the disadvantages of several other 
forms. The law of hire-purchase js funda- 


mentally common law, It is to be found . 
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this foundation, alters and adds 
meet various situations. To understand the 
Act an appreciation of the common law on 
which it is based is necessary. The first 
part of the book under review, therefore, 
describes the common law of hire-purchase, 
and the second part deals with the specific 
alterations to the common law made. by 
the Hire-Purchase Act, 1965. Short notes 
are however to be found even in Part I 
drawing attention to the more important 
effects of the Hire-Purchase Act. The Act 
of 1965 does not apply to all hire-purchase 
transactions, but only where the total hire- 
purine price is £2000 or less and the 
irer is not a corpora ion, Where the Act 
does not apply the common law governs 
thé agreement. 


2. The latest edition of the book has 
been brought up to date and one or two 
sections have been re-written. The author 
assumes a basic knowledge of the law of 
contract and tort on the part of the reader 
and has not cited authority for every single 
p oposi of law. Two chapters have 

een added in order that the book may 
be of assistance to Scottish readers. 


8. The first part on the common law 
explains the meaning of hire-purchase, the 
passing of ownership of the property, re- 
possession by the owner, and the minimum 
payment clause and damages. It describes 
conditions, warranties, and exclusion clauses, 
finance companies and pavi of contract, 
bills of sale, and Scottis Common Law. 
The second Part is concerned with the his- 
tory and application of the Hire-Purchase 
Act, cancellation, re-possession, the dealer, 
and conditional and credit sales, and mis- 
cellaneous statutory provisions. In the 
penultimate chapter of the book the author 
refers to the Advertisements (Hire-Pur- 
chase) Act, 1957 to eliminate misleading 
advertisements such as “Yours for 41”, 
which failed to reveal that the £1 was a 
deposit and that instalments were payable 
as well. The earlier Acts on this subject 
were consolidated by the Advertisements 
(Hire-Purchase) Act, 1967. 


4. Writing on the future of hire-pur- 
chase, the author refers to the criticisms 
that the hire-purchase law is artificial, un- 
fair and unsuitable, but quotes the Molony 
Committee (1962) who did not see the 
need for any substantial alterations of long- 
established common law conceptions and 
statutory provisions, but recommended an 
extension of and changes in the Hire-Pur- 
chase Acts, some of which are now to be 
found in the Hire-Purchase Act, 1965. In 
any case there is available a ready-made 
body of law, with variations to suit British 
conditions, in the Uniform Commercial 
Code of the United States. Most of the 
criticism of the present hire-purchase law 
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is to be found in Instalment Credit (1970) 
(N. M. Tripathi Ltd., Princess Street, Bom- 
bay-2), edited by the present author, and 
reviewed in these columns. It discusses 
questions such as: how can due payment 
in instalment credit best be enforced and 
can extra money be received to cover the 
cost of giving credit? What are the par- 
ties’ rights and against whom? Are legal 
controls necessary? 


5. Law students have in the present 
book a complete statement of the law of 


e-purchase. It is midway between the 
full-length treatises excellent for reference 
for the stu- 


patoses but rather too lon 
ents, and the concise apters in text 
books devoted to a wide range of com- 
mercial law subjects. Legal practitioners 
as well as students should find it useful. 


G. Although the book contains a table 
of cases, table of statutes, and index, the 
hire-purchase statutes have not been in- 
cluded in an appendix. RS. 


RADCLIFFE AND CROSS: THE ENG- 
LISH LEGAL SYSTEM. 5th Edition, 


1971. By Lord Cross of Chelsea and 
G. J. Hand, lecturer in Legal History, 
University College, Dublin Butter- 
worths, London. Pp. x & 472. Price 
Rs. 56. 

The volume under review deals with 


the oe through which, and the me- 
thods by which, justice has been and is 
now being administered in England rather 
than with the subject-matter of the law it- 
self. Of course the history of the various 
courts cannot be told without some refer- 
ence to the character of the rights they 
would enforce, and the present * authors 
have therefore touched, at considerable 
length in some cases, on the growth of the 
law of property, contract, and tort. A 
work on the legal system has to describe 
where the law is found and how it is de- 
clared and, accordingly, the chief sources 
of modern English law are briefly dealt 
with. The legal system of a country can- 
not be usefully studied in complete isola- 
tion from the other organs of government. 
In tracing the piston of the- English legal 
a 


system, the authors have borne this fact in 
mind, and what they say about the growth 
of the law courts and of the law adminis- 


tered by them is brought into relation with 
the general development of the English 
State. They discuss briefly the relations 
which subsist today between the English 
legal system and the other two branches 
of the Constitution, Parliament and the 
Executive. The English legal system, 
under which the judges are not ordinary 
Civil Servants but are appointed in the 
middle life from a class of - professional 
men, tends to produce a more influential 
and independent judiciary, which is likely 
to improve the administration of justice in 
the courts. On the other hand, say .` the 
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authors, the French appear to have solved 
far better than the English the very im- 
portant problem of bringing the Executive 
under effective judicial control. 


2. The first half of the book before 

us covers the Anglo-Saxon, Norman and 
the early Angevin periods, and deals with 
the development of Parliament and the 
Central Courts, the Civil and Criminal 
Laws in the thirteenth and fourteenth cen- 
turies, the Court of Star Chamber and the 
Court of Chancery, the Common Law in 
the fifteenth to eighteenth centuries, and 
the Criminal Courts of that period and the 
Courts of Apnea The Courts of special 
jurisdiction, 
Equity, 1825-1875, the 
Courts, the Supreme Court of Judicature 
and the modern Criminal Courts are then 
considered, while the last few chapters are 
concerned with the Privy Council, case- 
law and statute law, the legal profession, 
and the legal system and the State. In the 
final chapter here is a diagram showing 
the structure of the courts as it will be 
when the Courts Act, 1971, which ives 
effect to the proposals of the Beeching 
Commission, is in operation. 

8. In a short compass the present 
book contains a detailed history of English 
legal institutions and an account of the 
existing organisation of the English courts 
of law, There is more historical material 
than a lawyer needs to know and a more 
connected and detailed account than is to 
be had in ordinary student’s text-books. In 
revising the book for the latest edition, Dr. 
Hand has paid particular attention to con- 
stitutional and administrative matters in the 
first half of it, while Lord Cross has incor- 
porated the effect of a number of changes 
in the legal system which the 
years, ie, since the publication of the 
previous edition, have witnessed. The last 
chapter has been almost wholly re-written 
since many of the changes foreshadowed in 
1964 have since come to pass. The latest 
changes relate to the extended jurisdiction 
of the County Courts, the re-organisation of 
the Court of Appeal, new rules for com- 
mittal proceedings, the setting up of a Fa- 
mily Division in the High Court, the esta- 
blishment of the Parliamentary Commission 
for Administration or ‘Ombudsman’, and 
the setting up of the Senate of the Inns of 
Court. Among the latest statutory enact- 
ments may be mentioned the Criminal Law 
Act, 1967, and the Theft Act, 1968. There 
are, besides, the Criminal Appeal Acts, 1966 
and 1968, the Administration of Justice Acts 
1968 and 1969, the Race Relations Act, 
1968 the Hire Purchase Act. 1965, the 
Family Law Provision Act, 1966, the Road 
Safety Act 1967, Criminal Evidence Act, 
1965, and the Civil Evidence Act, 1968. 


4. Equipped with an useful index, 
the volume should benefit both the law stu- 
dent and the legal practitioner, SS. 


modern County 
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CASEBOOK ON COMPANY LAW. By 
R. S. Sim, LL.B. (Hons.), Examiner in 
Commercial Law to the Institute of Legal 


Executives. Srd Edition, 1971. Butter- 
worths, London. Pp. xxxiii & 382. Price 
Rs. 32. 


Case-law, says the author of the case- 
book before us, is forged on the anvil of 
reality and its study reveals the creation 
and the working of the law in practice. A 
study of the cases, which tell their own 
tale and make interesting reading, will 
enable a student to see how any section of 
the English Companies Act, 1948 (and the 
English Companies Act, 1967) or a case- 
law principle has been applied in practice. 
Although the Indian Companies Act, 1956 
is based mainly on the English Companies 
Act, 1948, it contains ~ certain additional 
provisions to meet the peculiar business 
conditions prevailing in India. 

2. The company as a separate legal 
entity, the formation of a company, manage- 
ment, winding-up, and miscellaneous mat- 
ters form the titles of the six Parts in the 
casebook. The early chapters deal with 
the registration of a company, promoters, 
prospectus, commission, discount and under- 
taking, and memorandum and articles of 
association. The topics of director, secre- 
tary, auditors, membership, meetings and 
resolutions, dividend, capital, and borrow- 
ing powers, are considered. There is then 
a discussion of grounds for winding up, 


persons who may petition, effect of a wind-. 


ing-up order, the liquidator, reconstruction 
and amalgamation as well as of the topics 
of lifting the veil of incorporation and mi- 
nority protection. 


8. So far as the Directors are con- 
cerned, they stand in a fiduciary relation to 
the company but the degree of skill and 
care they are bound to exercise in the per- 
formance of their duties will depend upon 
the circumstances of each case, in particu- 
lar upon the nature of the company’s busi- 
ness, the scale of its operations, and the 
distribution of work between the directors 
and staff. The residuary power of appoint- 
ing directors rests with the company in 
general meeting. The management of a 
company is vested in the directors and so 
long as they are acting at a properly con- 


stituted Board meeting and within the 
powers given by the memorandum and 
articles of association, a resolution of a 


company in general meeting is not hinding 
upon them. irectors are not servants o 
the company and, in the absence of a spe- 
cial agreement, are not entitled to remune- 
ration for their services. Directors who 
are paid for their services are not entitled 
to expenses incidental to their duties, and 
they can make no unauthorised profit from 
their position as Directors. The appoint- 
ment by the directors of a fellow director 
to a paid office is considered as an un- 
authorised payment to him even though 
the new office entails extra work and ex- 
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pense. An unauthorised payment to a di- 
rector may be irrecoverable where the di- 
rectors are’ the shareholders entitled to 
authorise the payment. A director guilty 
of misfeasance may be excused if he acted 
reasonably and honestly. These concise 
statements of principles are culled from the 
summaries of the judgments presented in 
the casebook. 


4, Professional and other students 
have to apply themselves not only to exa- 
mination problems but also to similar pro- 
blems solved for them by the judges. The 
author of the present book has summarised 
as many cases as possible together with 
short extracts from judgments where these 
set out the principles involved. He has 
inserted references to the recommendations 
of the Jenkins Committee on Company Law 
Reform wherever they affect the law cover- 
ed by these cases. The present edition in- 
corporates various amendments as well as 
over twenty new cases. The cases are se- 
lected from sources available on the 14th 
January, 1971. 


5. Read in conjunction with a 
text-book on the Company Law and_ the 
Companies Act, 1948, the book should pro- 
vide an examination student with all the 
necessary reading material. Company secre- 
taries, accountants and students preparing 
for the final examinations of the Law So- 
Se re the Bar should find it extremely 
use It carries an index, a table of 
cases, and a table of statutes, R.S.S. 


CASEBOOK ON PARTNERSHIP. By E. 
R. Hardy Ivamy, LL.B., PhD., LL.D. 
1970. Butterworths, London. Pp. xiv 
& 114. Price Rs. 30. 


The English Partnership Act, 1890 pro- 
vided the basis for the Indian law relating 
to partnership, which was originally re- 
garded as a part of the ordinary law of 
contract. The Indian Partnership Act was 
passed in 1932, incorporating the relevant 
sections of the Indian Contract Act, 1872 
with modifications and amplifications. It 
incorporates many of the provisions of the 
English Partnership Act aid. does not depart 
substantially from the law previously ob- 
taining in the country. 


2. The present casebook on partner- 
ship contains seven parts, of which three 
deal with receivers, limited partnerships, 
and the Registration of Business Names 
Act. A partnership is defined, rules are 
laid down for determining the existence of 
a partnership, and the postponement of the 
rights of person lending in return for share 
of profits is discussed. The power of a 
partner to bind the Firm, partners being 
bound by acts on behalf of the Firm, liabi- 
lity of partners for the debts of the Firm 
and the liability of the firm for wrongs is 
considered, There are chapters which are 
concerned with the misapplication of money 
received for the firm aa the liabilities of 


good . 
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an outgoing partner. The book is con- decision given, and extracts from one or 
cerned with variations in terms of partner- more judgments. The boek should be _ of 
ship, partnership property, rocedure assistance to those appearing for the Bar 
against partnership property, indemnifica- and Solicitors examinations as well as 
tion of partner, disputes between partners, those in commercial and technical colleges. 
and inspection of partnership books. There It carries an index, table of cases, and table 
are cases on the introduction of a new of statutes. R.S.S. 


partner, expulsion of a partner and his 
retirement at will, duty of partner to ren- 
der full information, accountability for pri- 
vate profit, and duty not to compete with 
the firm. Other sections cover issolution 
by notice, by illegality, or by court, the 
calculation of profits, continuing authority 
for purposes of winding-up, rights of out- 
going partner for a share in the profits, 
distribution of assets on final settlement of 
accounts, actions by firm after dissolution, 
gece and covenants in restraint of 
trade. 


8. Generally, the acts of every part- 
ner, who does any act for carrying on in 
the usual way business carried on by the 
firm, bind the firm and his partners. Where 
the partnership is a trading firm, whose 
business is that of buying and selling goods, 
a partner has implied authority to borrow 
money on the firm’s credit, and the firm is 
liable for the wrongful acts of a_ partner, 
acting in the ordinary course of the busi- 
ness of the firm. Every partner is liable 
jointly with the other partners for all debts 
and obligations of the firm incurred while 
he is a partner. A partner who retires 
from a firm does not thereby cease to be 
liable for partmership debts or obligations 
incurred before his retirement. Subject to 
any agreement express or implied, the firm 
must indemnify every partner in respect of 
payments made and personal liabilities in- 
curred by him in the ordinary proper con- 
duct of the business of the firm. A notice 
of expulsion of a partner on the ground 
that he was guilty of a breach of his duties 
is valid, even though no opportunity or 
explanation is given to him, provided that 
the other partner acts in good faith. A 
partner convicted of an offence involving 
dishonesty may be expelled when the agree- 
ment provides for expulsion for flagrant 
breach of duty. If a partner, without the 
consent of the other partners, carries on 
business of the same nature as and compet- 
ing with that of the firm, he must account 
and pay over to the firm all profits made 
by him in that business. 


4. Here is a balanced selection of 
cases so that there are adequate ilustra- 
tions of the interpretation of the Partner- 
ship Act, 1890, the Limited Partnerships 
Act, 1907, and the Registration of Business 
Names Act, 1916, and also some of the 
clauses found in partnershi agreements, 
e.g., those relati g to goodwill, expulsion, 
and the division of profits. A first book to 
be devoted entirely to the law of partner- 
ship, the layout follows that of others in 
the series, (i.e) short summary of the prin- 
ciple involved, summary of the facts, the 


CASEBOOK ON SHIPPING LAW. BY E. 
R. Hardy Ivamy, LL.B., Ph.D., LL.D., 
Professor of Law in the University of 
London. 1970. Butterworths, London. 
Pp. xxv & 201. Price Rs. 36. 

À now mige of shipping laws is im- 
portant to legal practitioners in a country 
like India which, with her long coast line, 
holds a strategic position on the cross roads 
of international sea-borne trade. In the 
casebook under review, three of the six 
parts are concerned with sale, mortgage 
and lien; salvage, towage and pilotage; and 
admiralty jurisdiction and practice, The 
subject of Part II is carriage by sea, with 
separate sections on the carriages of goods 
and carriage of passengers. Implied under- 
takings in voyage charter-parties, time char- 
ter-parties, conditions and warranties, and 
frustration are considered. Bills of Lad- 
ing, the Carriage of Goods by Sea Act, 
1924, loading, discharge and delivery, gene- 
ral average, demurrage, and freight, are 
described. Part III covers cases on colli- 
sions and limitation of liability and _ con- 
tains decisions which have interpreted the 
Collision Regulations. The topics discussed 
include use of radar, nautical assessors, ap- 
portionment of blame, remoteness of da- 
mage, and measure of damages. 


2. The Part dealing with marine in- 
surance discusses insurable interest; non- 
disclosure, _misrepresentation, perils insured 
against, and warranties. It explains assign- 
ment of policy, actual total loss, construc- 
tive total loss, notice of abandonment, 
measure of indemnity, subrogation, and In- 
stitute Clauses. The Indian law relating to 
marine insurance was codified in the Ma- 
rine Insurance Act, 1963, by copying ver- 


. batim the language of the British Marine 


Insurance Act, 1906. Judicial decisions in 
the matter have been few and far between 
in India, and one has to fall back upon 
English decisions on each and every sec- 
tion of the Marine Insurance Act, 19638. 


8. A ship must proceed on the voyage 
with reasonable dispatch and, although it 
is unseaworthy, the shipowner can still rely 
on the exception clauses, if the loss was not 
caused by unseaworthiness. Deviation of 
route to save human life is always justified, 
but not one to save property unless this is 
expressly stipulated. The bill of lading is 
a very good evidence of the contract, but 
is not the contract itself, and the holder of 
a bill of lading can transfer the possession 
of the goods by transferring the bill of 
lading. Where the charterer of a ship is 


under an obligation to load an alternative ~~ 
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cargo, and his original choice becomes im- 
possible to effect, he is entitled to a reason- 
able time in which to make other arrange- 


ments. As a general rule the shipowner 
is only bound to deliver over the ship’s 
side, and where goods are not _ delivered 


the damages are to be calculated on their 
market value if they had arrived at the 
port of discharge. Where there has been 
delay in carrying the goods, the measure 
of damages is the difference between the 
market value at the time when they ought 
to have been delivered and at the time 
when they were delivered in fact. 


4.. The foregoing is illustrative of: the 
short ‘statement of principle which is made 
at the head of each case in the book. Be- 
lieved to be among the first to be devoted 


exclusively to shipping law, the casebook 
follows the layout and style of others in 
the series. It gives a summary of the facts 


in each case, the decisions pronounced, 
and extracts from one or more of the judg- 
ments delivered, and it carries a table of 
cases, a table of statutes, and index. The 
book should be useful to university stu- 
dents and those in commercial and techni- 
cal colleges preparing for examinations in 
ae a paper on Shipping Law nee 
ed. S.S. 


CASEBOOK ON AGENCY. By E. R. 
Hardy Ivamy, LL.B., PhD., LL.D. 1971. 
Butterworths, London. Pp. xxi & 145. 
Price Rs. 32. . 

From simple instances of the use of 
other people to perform certain tasks there 
have developed many complex situations, 
largely the result of the development of 
commercial life and the need for specialised 
activity in the fields of commerce, industry 
and shipping. This has resulted in the 
greater complexity of the law governing 
the relationships arising from the use of 
another as a representative or agent, and 
problems arise about the creation of a con- 
tract of agency, the obligations of the 
. agent to his principal, the agent’s rights 
and authority, settlement with the 
breach of warranty as authority, and ter- 
mination of the contract. The legal prin- 
ciples of agency are of particular signifi- 
cance in banking, because banks act as 
agents on behalf of their customers and of 
other banks in a variety of matters such as 
the collection of cheques and bills of ex- 
change, dealings with securities, and with 
foreign transactions. 


2. Divided into three parts, the publi- 
cation before us deals, in the first part, with 
the duties of agents, principal’s remedies, 
agency of necessity, rights of agent, and 
termination of agency. The second part is 
concerned with the rights and liabilities of 
undisclosed principals, ratification, apparent 
authority of agent, dispositions under the 
Factors Act, 1889, and effect of judgment 
against agent. Third partys right of set- 
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off, effect of principal settling with agent 
and of third party settling with agent, bri- 
bery, and knowledge of agent, principals 
Tebiity for agent’s misrepresentation, and 
the effect of termination of agency are the 
topics that follow. The section headings in 
the last part relate to the personal liability 
of agent in respect of contract and on bills 
of exchange, effect of judgment against 
poncpe, third party’s right of election, and 
reach of warranty of authority. 


8. Where an agent receives express 
instructions from his principal, he is guilty 
of a breach of duty if he disobeys them. 
If a principal gives ambiguous instructions 
to the agent, ihe agent will not be liable 
for breach of duty if he interprets them 
in the sense not intended by the principal. 
An agent is under a duty to show proper 
skill and care, and is not normally entitled 
to delegate his duties. An agent must not 
allow his duty to conflict with his interest 
and must not make a secret profit. When 
an agent has received a bribe he can be 
dismissed instantly; he must not make use 
of confidential information which he has 
acquired during the course of his agency. 
He is not entitled to commission from both 
parties unless he has made a full disclosure 
of the position to both of them, and has 


obtained their consent. Where an agent 
has incurred personal liability to a third 
party -in the course of carrying out his 


principal’s instructions, he is entitled to an 
indemnity from his principal to the extent 
of that liability. The relationship of prin- 
cipal and agent is terminated by the com- 
pletion of the transaction for which the 
agent is employed. Once an agent has act- 
ed on the authority given him by the prin- 
cipal and incurred liability towards a third 
party he is entitled to an indemnity even 
though the principal later revokes his au- 
thority. Where the relationship between 
the principal and agent is more that of 
master and servant, the agent is entitled to 
reasonable notice. A principal is liable to 
a third party in respect of any acts falling 
within the usual authority of the agent. An 
unauthorised act of the agent may be rati- 
fied by the conduct of the principal; this 
depending on the circumstances of each 
case. 


4. One of the first to be devoted ex- 
clusively to the law of agency, the case 
book follows the style and layout of others 
in the series. In respect of each case, 
there is a short summary of the principle 
involved, a summary of the facts, the deci- 
sion given, and extracts from one or more 
of the judgments delivered. The casebook 
should prove useful to the students study- 


ing for the Bar examinations, university 
students and others in commercial and 
technical colleges. A table of cases, a 


table of statutes, and index, add to the 
usefulness of the volume. R.S.S. 
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REES’S DIVORCE HANDBOOK. 4th Edi- 
tion, 1971. By R. F. Yeldham, of the 
Principal & Divorce Registry, & L. T. L. 
Carne, M. B. E., Fellow of the Institute 
of Legal Executives. Butterworths, Lon- 
don (Sole Selling Agents: Eastern Law 
House Private Ltd., Calcutta), Pp. xxv & 
265. Price, Rs. 66. 


Since the publication in 1964 of the 
third volume of the present work, further 
changes have taken place in the law. There 
was of course some attempt at simplification 
with the consolidated Matrimonial Causes 
Act 1965 and the Matrimonial Causes 
Rules 1968, but these have since been ex- 
tensively amended or revoked and supple- 
mented by other Acts. The Matrimonial 
Causes Act 1967 gave jurisdiction to the 
County Courts in undefended cases and 
stipulated that all causes be commenced in 
a County Court and the Matrimonial 
Homes Act 1967 provided for securing 
tights of spouses in the home. The Di- 
vorce Reform Act 1969 changed the whole 
approach to Divorce, making irretrievable 
breakdown the sole ground for Divorce, and 
introduced Divorce by consent for the first 
time. 


2. The Law Reform (Miscellaneous 
Provisions) Act 1970, on the other hand, 
abolishes actions for breach of promise of 
marriage and makes provision with respect 
to the property of, or gifts between, per- 
sons who have been engaged to marry. It 
abolishes the right of a husband to claim 
damages for adultery with his wife, and all 
actions for the enticement or harbouring of 
a spouse, and it makes provision for the 
maintenance of survivors of void marriages. 
The Matrimonial Proceedings and Property 
Act 1970 makes fresh provision for em- 
powering the Court to order either spouse 
to make financial provision for, or transfer 

roperty to, the other spouse or child of a 
amily, to make orders for the variation of 
ante-nuptial and pre-nuptial settlements and 
for the custody and education of children. 
It abolishes the right to claim restitution of 
conjugal rights and declares what interest in 
property is acquired by a spouse who con- 
tributes to its improvement, and makes pro- 
vision as to a spouse’s right to occupation in 
certain cases. And it amends the law about 
the property of a person whose marriage is 
the subject of a decree of judicial separation 
dying intestate. 

3. The initial chapters of the present 
work are devoted to an introduction to di- 
vorce practice, institution of proceedings, 
service of petitions, and notice of intention 
to defend, answer and subsequent proceed- 
ings. Interlocutor proceedings, notices, 
and summons, chidren of the family and 
persons under disability, are some other to- 
pics of discussion. Other chapters consider 
the preparations for trial, disposing of cause 
without hearing or trial, hearing or trial and 
decree, and application for rehearing, while, 
in the later chapters, the author is concern- 
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ed with appeals, ancillary relief, originating 
applications and summonses, _ enforcement 
and registration of orders and injunctions, 
legal aid, and taxation of costs. The work, 
which includes a table of abbreviations, a 
table of cases, a table of statutes and regu- 
lations, and index, also gives over eighty 
forms (a) under the Matrimonial Causes 
Rules 1968; (b) Notices, 0 Originating 
summonses and applications; (d) Specimen 
summonses and applications; (e) Specimen 
answers and replies; (f) Specimen affidavits 
and other precedents. 


4, The present work consolidates the 
various new enactments and presents them 
in a form which shows, at ay time, which 
Act or Rule applies. A useful guide to the 
various kinds of matrimonial proceedings, it 
deals with the law and practice since Ist 
January 1971. Compiled before some of 
the new Acts and Rules come into force and 
before it is known how the Courts will in- 
terpret them, difficulties may arise in the 
transitional period, but it is hoped that the 
broad procedural pattern and day-to-day 
practice will, at any rate for some time to 
come, remain as described in the vok 


CASEBOOK ON CARRIAGE BY SEA. By 
E. R. Hardy Evamy LL.B., Ph. D., LL. 
D, 2nd Edition, 1971. Butterworths, 
London. Pp. xxiii & 172. Price, Rs. 38. 


Fifteen new cases have been added in 
this edition. Of particular importance are 
A/B Helsingfors Steamship Co. Ltd. v. 
Rederiaktiebolaget Rex: The White Rose, 
which concerns the masters position in 
time-charter parties, Maredelanto Compania 
Naviera S. A. Bergbau — Handel C.M.B.H.: 
The Mihalis Angelos, which relates to the 
effect of the words “expected ready to load” 
in a voyage charter-party. Among other 
cases mention may be made of those that 
set out the charterer’s rights under a can- 
cellation clause; where the House of Lords 
discussed the question whether a shipowner 
is debarred from relying on an exception 
where there is negligence on’ his part; on 
the measure of damages and on general 
average. The Section on the Carriage of 
Goods by Sea Act 1924 has been consider- 
ably expanded by the inclusion of some of 
these cases and some older material setting 
out the leading principles involved in the 
interpretation of the Act. 


2. The ship must be sea-worthy for 
the particular voyage and fit to receive her 
cargo. Goods are “dangerous” if they are 
liable to cause the forfeiture or detention of 
the ship. The charterer’s right to cancel a 
charter-party is usually absolute, -and is not 


subject to exception clauses. Where a ship 
is requisitioned during the currency of a 
charter-party, the’ requisition may be suf- 


cient to cause the charter-party to be frus- 
trated, which mav happen on the out-break 
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of war. The bill of lading is prima facie 
evidence in favour of an endorsee that the 
quantity of rond alleged to have been ship- 
ed has in fact been shipped. If a bill of 
ading contains the words “weight and 
quantity unknown”, to succeed in an action 
for non-delivery, the endorsee must show 
that the goods were in fact shipped, A 
master does not generally bind he owner 
by a description in the bill of lading as to 
the quality of the goods. As to whether 
the shipowner or the charterer is to bear 
the cost of discharging will depend on the 
terms of the charter-party. The master is 
not justified in delivering to any person who 
does not produce the bill of lading. Where 
an arbitration clause states that an arbitra- 
tor must be appointed within a certain time 
after the goods are discharged, otherwise 
any claim is barred, the clause does not 
apply if the goods are totally lost, and the 
ordinary period of limitation of the six years 
applies. A shipowner is bound to repair a 
vessel damaged by perils of the sea so as 
to enable her to complete the voyage un- 
less it is impossible to repair her or un- 
reasonable to expect her to do so. 


8. The present case-book, which_ has 
a table of cases, table of statutes, and in- 
dex, contains nine sections, the first four 
dealing with charter-parties, bills of lading, 
the Carriage of Goods by Sea Act 1924, and 
loading, discharge and delivery, the last 
five being concerned with the exclusion and 
limitation of a shipowner’s liability, general 
average, demurrage, freight, and miscellane- 
ous topics. A good source of information 
for the student or busy practitioner, the 
book sets out the relevant cases, some of 
which have become important precedents in 
this feld, In each case selected there is 
a short headnote, samples of which are 
given in the foregoing paragraph, a sum- 
mary of the facts, and verbatim extracts 
from judgments so that the substance of a 
decision can be quickly grasped. 

4, There are generally different laws 
relating to the carriage of goods by land, 
including inland navigation, carriage by sea, 
and carriage by air. Carriage by sea is 
erned in India by the Indian Bills of Lading 
Act 1856, and the Indian Carriage of Goods 
by Sea Act 1925. R.S.S. 


THE MINES RULES, 1955. By Harihar 
Nath, B. A. (Hons.), B. L., Law Officer, 
Directorate-General of Mines Safety, 
Dhanbad. 2nd Edition, 1971. Pp. 64. 
Price, Rs. 3. 


In exercise of the powers conferred by 
Section 58 of the Mines Act 1952, the Cen- 
tral Government formulated the Mines 
Rules 1955, whose first edition was publish- 
ed by the present author in 1966. The edi- 
-tion under notice contains exhaustive notes 
and case-law. 

2. On the whole there are eighty- 
four rules distributed over eight chapters, 


RaviEws 


OV-. 


A. LR. 
headed Mining Board, Court of Inquiry, 
Certifying Surgeons, Health and Sanitary 


Provisions, First Aid and Medical Appli- 
ances, Employment of Persons, Leave with 
Wages & Overtime, Welfare Amenities, Re- 
gister and Notice, and Miscellaneous. The 
constitution, term of office, disposal of busi- 
ness and appearances at hearings before the 
Mining Board are dealt with as well as the 
powers and duties of the certifying surge- 
ons, The Rules cover the provision of 
drinking water, latrines, and provision for 
washing. They consider the arrangements 
for training persons in first aid, first aid 
personnel and stations, and medical atten- 
tion in case of injury. Welfare Amenities 
include shelters, canteens, furniture and 
equpuicn prices to be charged, welfare 
officers and their duties. 


8. The booklet includes several sche- 
dules. The first schedule contains forms 
for Notice of commencement and end of 
work, register of employees, register of per- 
sons employed below ground in a given 
week, register of persons employed (above 
ground) in open cast workings in a week, 
and register of other persons working above 
ground, register of compensatory days of rest, 
register of leave account during the year as 
well as leave wages account, register of 
eee and return of minor acci- 
ents. 


4, There are, besides, several an- 
nexures. Annexure I provides for classifi- 
cation of accident by place of work, and 
Annexure II for classification of accident by 
cause, (i. e, whether by ground movement, 
transportation machinery, other machinery, 
explosives, electricity, dust, gas and other 
combustible material, falls and other causes. 
Also included are forms for certificate of 
fitness, information regarding leave with 
wages, equipment for a first aid room and 
requisites of a first aid room and requisites 
of a first aid station, and exemptions from 
hours and limitations of employment. Final- 
ly, abstracts of the Mines Act, 1952 are 
given-under the heads of Inspectors, 
Management of Mines, Accidents, Hours 
and Limitation of Employment, Employment 
of Adolescents, Employment of Women an 
Children, registration of workers, leave with 
wages, and penalties. R.S.S. 


THE EVOLUTION OF ISLAMIC CONS- 
TITUTIONAL THEORY AND PRAC- 
TICE (From 610 to 1926). By Kemal A, 
Faruki, 1971. National Publishing House 
Ltd., C-37, M. A. H. Society, Tipu Sul- 
tan Road, Karachi 8. Pp. x & 299. 
Price, Rs. 30/- (in Pakistan only). 


We have before us an objective histori- 
cal analysis of how the Islamic concept of 
state evolved in the main centres of the 
Muslim world from the beginning of Islam 
in 610 to the end of the Caliphate and the 
two Congresses of 1926. The book is divid- 
ed into five parts, the first two dealing with 
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pre-Islamic Arabia, the Prophet Muhammad, 
the Rashidun era, the Umayyad era and the 
early and late Abbasid eras. There is then 
an account of the Interrugnum (1258-1500 
A. D.) and of the Ottoman and Mughal eras, 
the age of pre-Western and ost-Western 
change and a final Part on the Caliphate 
and Sharia. 


2. Islam means “Submission” or un- 
conditional surrender to the will of God. The 
commands of God are contained in the 
Quran and Sunna of the Prophet and cons- 
titute the Sharia, or revealed law. In other 
words, soverei a over the entire’ universe 
belongs to Cod alone and, by its “sequel, in 
an Islamic State the primacy and supremacy 
of Sharia is universally recognised. The 
Sharia becomes the symbol of Islam and 
the State exists to uphold and apply it. The 
Islamic State is therefore based on the rule 
of law, which is not a mere continuance of 
“temporal custom or tradition handed down 
from generation to generation, but a law 
that is laid down in writing, even if it is 
sometimes to be understood in its historical 
setting as first ‘revealed’, A state based on 
the rule of such ‘aw’, it is argued, is as 
constitutional as any other. 


8. In the present description 
development of Islamic 
theory, the author attempts to show how 
theory and practice have been intimately 
connected in terms of cause and effect. 
While paying full attention to regional varia- 
tions—particularly of more recent times, the 
study identifies the common themes which 
together characterise Muslim constitutional 
experience, and because of it, the author 
speaks in terms of one evolving concept of 
State or constitutional theory rather than of 
a series of concepts. The book presents 
therefore a basis for discerning the signifi- 
cance of the present factors in the political 
life of the Muslim nations in terms of past 
Islamic experience and thinking, which is 
specially important in the light of recent 
trends in the Muslim world, which would 
seem to highlight the irrelevance of the past 
in the context of present happenings. 

4. The references in the book have 
been kept at a minimum for the earlier 
periods, whose essential outlines have emer- 
ged more clearly with the passage of time, 
and they increase continuously as the study 
begins to relate to the last hundred years. 
The Bibliography, except in a few instances, 
is confined to works actually cited in the 
text, An elaborate Glossary and two com- 
prehensive indexes (of persons and general) 
at the end of the book facilitate the use of 
the book as a work of reference. The Glos- 
sary contains words appearing in the titles 
of books cited as well as the Arabic for cer- 
tain concepts for which only the English 
version appears in the text. 


5. The specialist will find that this 
work places the mass of historical detail in 
an orderly perspective; for others it offers 
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an eminently readable account of the essen- 
tial elements of Islamic constitutional his- 
tory. R.S.S. 


INDUSTRIAL DISPUTES AND ADJUDI- 
CATION. By Hari Swarup, Judge, Alla- 
habad High Court. Ist Edition. 1971. 
Dandewal Publishing House, 11 Hamilton 
eee aa Pp, Ivi & 1010. Price, 
Rs. i 


The Industrial Disputes Act 1947 deals 
with the inter-relations between employers 
and employees and with those problems 
which have a direct connection with the 
rights defined in the various Articles of the 
Indian Constitution. Although enacted in 
1947, it can be regarded as an enactment 
under the Constitution as the many drastic 
amendments in it were all made after the 
Constitution had come into force. While 
the Constitution protects the worker’s rights, 
Article 19 assures the employers the free 
right to acquire, hold, and Assen of pro- 
perty and to carry on any occupation, trade 
or business, which may imply the right to 
close the ey at will. The interests of 
the general public, however, override these 
guarantees and the Constitution gives to the 
Legislature the power to contro! the rela- 
tions between capital and labour and to re- 
gulate the working of industrial undertak- 


ings. Although originally not calculated to 
advance the cause of socialism, the Act, 
with its numerous amendments, seeks to 


ive the workman a sort of limited lien on 
the employing industry and to give him se- 
curity and fair-play. It restricts the power 
of the employer to dismiss or otherwise 
deal with the employment of the worker at 
his sweet-will and pleasure. It is intended 
to ensure social justice to employer and em- 
ployee and advance the progress of indus- 
try by bringing about harmony and cordial 
relationship between the parties. Its object 
is to prevent strikes and lock-outs, so that 
production might not suffer, and a refer- 
ence under the Act for adjudication can be 
made when there is an actual or apprehend- 
ed dispute. The adjudication of disputes 
is to be by a tribunal exercising quasi-judi- 
cial functions and the award given by it is 
binding on all the parties. The Act defines 
‘industrial dispute’ and draws a scheme of 
conciliation and settlement and, failing 
settlement, reference to and adjudication by 
arbitration and other means by setting up a 
series of tribunals, like conciliation boards, 
courts of enquiry, labour courts, and indus- 
trial tribunals. Elaborate rovisions have 
been made in the Act regarding the powers 
of the appropriate Government to make re- 
ference, and procedure to’ be followed by 
the tribunals. 


2. In the volume before us the author 
explains the provisions of the Industrial Dis- 
putes Act 1947 with the help of all the 
available case-law on the subject and gives 
us at several places his own interpretation 
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of the law. The book is divided into three 
parts, and in the first of them, the Act is 
given section by section with commentaries, 
each giving a synopsis and explanation. It 
consists of seven chapters and forty sections. 
Sections 2 to 9 deal with the definitions, the 
relevant authorities like the works commit- 
tees, conciliation officers, courts of enquiry, 
labour courts and national tribunals, Sec- 
tions 22-25 cover prohibition of strikes and 
lockouts, illegal strikes and  lock-outs, and 
prohibition of financial aid to them. Sec- 
tions 25A-25J consider the topics of lay-off 
and retrenchment, and Ss. 26-31 are con- 
cerned with the subject of penalties, while 
ten sections relate to the notice of change, 
reference of disputes to Courts and tribu- 
nals, and the procedure, powers and duties 
of the Authorities under the Act. The se- 
cond part is concerned with strikes, unfair 
labour practices, domestic enquiry, require- 
ments of natural justice, powers and proce- 
dure of industrial nibaaals and the High 
Court’s control over proceedings under the 
Act. Part UI contains all the Central 
Amending Acts and Rules, while the U. P. 
Industrial Disputes Act and Rules 1947 and 
1957 are reproduced in the Appendix, which 
includes a brief section-wise commentary on 
the subject based upon case-law that appear- 
ed till June 1971. The four schedules to 
the Industrial Disputes Act 1947 list the in- 
dustries which may be declared to be pub- 
lic utilities, matters within the jurisdiction 
of Labour Courts, matters within the juris- 
diction of industrial tribunals, and condi- 
tions of service for changing which notice 
has to be given, 


The volume contains a table of cases 
and index. R.S.S. 


CALICUT LAW COLLEGE MAGAZINE, 


Vol. 1, 1971. Editor: A. K. Sundares- 
waran, Calicut. 1. ; 
The first issue of the Calicut Law 


College Magazine has been issued as a 
Souvenir to commemorate the establishment 
of the College. When the University of 
Calicut was established in 1968 the neces- 
sity of another law college in the Kerala 
State was keenly felt, On the initiative of 
the State Government, the University ap- 
pointed a Commission to go into the ques- 
tion and as their recommendations complied 
substantially with the prescribed conditions, 
the University of Calicut granted affiliation 
to the new Law College. Established in 
January 1971, the first batch of students 
went up for the Ist LL. B. examination in 
July 1971, and came out with great credit. 


2. As usual the Magazine opens with 
the Editorial introduction and the numerous 
messages received, and contains articles 
from students and staff and others, includ- 
ing the Parliamentary and legislative experi- 
ences of some B Taca, Bilin- 
gual (in English and Malayalam) in charac- 
ter and profusely illustrated, it carries also 
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book reviews and aceounts of the activities 
of the various eollege associations. A stu- 
dent essay on socialism, considered the best 
in a competition, has also been reproduced. 


8. Among the contributions, mention 
may be made of those on Act of State and 
Sovereign Immunity, ultra vires in com- 
pany law, the plea of “Non Est Factum”, 
the defence of insanity, and corporate liabi- 
lity in tort. “Our Jegal institutions”, de- 
plores Justice V. R. Krishna Iyer, member 
of the Law Commission, “are not swayed by 
the powerful national currents and so the 
social upsurge and legal unrest which are 
the birth pangs of a new legal order have, 
to an extent, been frowned upon by the 
Judiciary”, He quotes Anatole France, 
who observed, “The Law, in its majestic 
equality, forbids the rich as well as the poor 
to sleep under bridges, to be in the 
streets, and to steal bread”. e are re- 
minded that unequal persons being treated 
equally is as bad as equal persons bein 
treated unequally. This was in respect o 
making free legal aid available to the poor. 

4, In the light of the latest develop- 
ments, Prof. Achyutan Pillai examines the 
existing provisions in the Indian Constitu- 
tion with regard to the legal liability of Gov- 
ernment in the Union of India, and con- 
cludes, from the latest rulings, that the 
Supreme Court has accepted a progressive 
principle by which the State is placed on 
the same footing as a private citizen in 
matters of legislation relating to socialistic 
reforms, unless the State is expressly 
exempted. Writing on the ultra vires doc- 
trines in company law, Mr. P. K. Thayil 
sere that the doctrine should not be 
abolished, that a company must declare its 
main and ancillary objects in very clear 
terms and be allowed to make alterations in 
the latter, and that if one party has parted 
with money or any other article in the par- 
tial performance of the ultra vires contract, 
that should be restored back to the party 
concerned. 

5. Section 22 of the Indian Contract 
Act says that a contract is not voidable 
merely because it was caused by one of the 
parties being under a mistake as to a matter 
of fact. ‘Non Est Factum’ is one-of the 
exceptions to this rule, and this lea is 
available whenever a document brought for- 
ward as a deed of the other party had not 
been executed by that party as his deed. 
The situation in which this might occur is 
disposed of under six different heads by 
Jose J. Thayi]. Another writer deals with 
Section 84, I. P. C. (plea of insanity under 
criminal law), and concludes that the accept- 
ance of such a plea will depend upon the 
nature and gravity of the insanity and the 
state of mind of the accused, at and after 
the commission of the offence. If his con- 


duct shows that he is aware of the nature 
and consequences of his act, this plea of in- 
sanity will not help him. Finally, Principal 
M. Krishnan Nair discusses whether a Cor- 
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poration can commit a tert, and the major 
point that arises is whether the presence er 
absence of the power conferred by the gov- 
erning body on the servants or agents of 
the Corporation in undertakings or transac- 
tions which are ultra vires the Corporation 
would make any difference to the liability 
of the Corporation. R.S.S. 


LAW OF TRADE AND MERCHANDISE 
MARKS IN A NUTSHELL. By Rustom 
R. Dadachanji, Advocate, Dhun Building 
23/25 Ghoga Street, Fort, Bombay 1. 2nd 
Panon 1971. Pp. xvi & 274. Price, 
Rs. 50. 


Historically the law of trade marks is 
a branch of law originally springing from 


English equity and common law. It is now 
based principally, though not wholly, on 
statutory provisions in Britain and in this 


country as well as on international conven- 
tions and treaties. A trade mark can be 
briefly described as a word, name, device, 
label, brand or some other distinctive mark 
used by a manufacturer or trader to identify 
his goods from those of others. The Trade 
and Merchandise Marks Act, 1940 was found 
not only ambiguous but also too rigid to 
meet the changing conditions and situations, 
so that many valuable trade marks were de- 
nied the benefits of registration owing to 
their inability to satisfy the requirement of 
distinctiveness as laid down by that Act. 
The Act of 1940 did not deal with the 
I. P. C. and the Indian Merchandise Marks 
Act, 1889 separately. But these were found 
to be inadequate to deal with certain types 
of false trade descriptions. The Trade and 
Merchandise Marks Act 1958 was therefore 
passed to remove the defects and ambigui- 
ties. The definition of the term “false trade 
marks” has been suitably enlarged and 
punishments for criminal offences have been 
increased. 


2. The law provides for the use, as- 
signment, transmission and better protection 
of trade marks and for the prevention of 
cheating in the market by the use of frau- 
dulent, or deceptive or confusing marks 
on merchandise or by false trade descrip- 
tions. While providing and regulating the 
civil remedies of suits for passing off and 
infringement, it contains provisions defining 
crimes relating to trade marks and registra- 
tion, and punishment is laid down for in- 
fringements and for protecting and safe- 
guarding the rights of the proprietors. The 
early registration of a trade mark carefully 
selected gives the owner the right to stop 
rival business houses from filching the mark, 
-and its goodwill can be built up behind the 
protection given by the law. 


8. In the publication before us the 
author gives a_bird’s eye-view of the Eng- 
lish law of trade marks and the back-ground 
to the Indian law and its objects and rea- 
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sens. How a trader er manufasturer could 
select and successfully register a trade mark 
is lucidly explained. What a “Trade mark”, 
“Certification trade mark’, and “defensive 
trade mark” is, is pene in simple langu- 
age, contrasting a trade mark with a patent 
or design. Considerations governing the 
selection of a trade mark, benefits of regis- 
tration, registration in Parts A and B of the 
Register, and classification of goods, are 
dealt with in detail, The author has also 
tried to simplify the special provisions relat- 
ing to textile marks, and lucidly explained 
what are opposition proceedings, rectifica- 
tion proceedings, matters relating to infringe- 
ment and passing off, and procedure to be 
adopted with regard to them. There is 
also a separate chapter dealing with crimi- 
nal offences. 

4, Equipped with a table of cases and 
index, the present book expounds the prin- 
ciples of English and Indian law, and its 
apt and adequate reference to old and new 
Indian and ‘Ea lish cases should be of value 
to the Bar and the Bench. An appropriate 
text book to the students, it contains up-to- 
date statutory amendments and relevant sum- 
maries of relevant R.P.C. and other English 
law reports not easily available everywhere. 
It is well worth reading by manufacturers, 
traders and their legal advisers. The subject 
of trade marks is interesting and the author’s 
comments are practical an aay 





CHALMERS’ SALE OF GOODS ACT 
1893. (including The Factors Act 1889 
& 1890). 16th Edition, 1971, by Michael 
Mark, M. A. B. C. L. Butterworth & Co. 
(Publishers) Ltd., 88 nee London. 
(Sole selling agents: Eastern Law House 
Pvt, Ltd., Calcutta), Pp. xcii & 350. 
Price, Rs. 64. 

The first ten editions of this authorita- 
tive work were prepared by the author, 
the late Sir M. D. Chalmers, K. C. B. È. S 
I, who was the draftsman 


Goods Act 1893. eclition, 


pet relating to international contracts 
of sale. 


author has retained Section by Section 
comment to the Sale of Goods Act and Fac- 
tors Acts, because, in conjunction with an 
adequate system of cross references, this is 
considered the most satisfactory method of 
viewing this code. 

2. Since the last edition (1967), there 
have been three decisions of the House of 


of the Sale of. 


a, 
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Lords on the interpretation of Section 14 of 
the Sale of Goods Act. In the light of 
those decisions Mr. Mark has re-written and 
expanded the comment on Section 14; he 
has also revised the comment to Section 48 
in the light of R, V. Ward, Ltd. v. Bignall 
and has substantially rewritten the comment 
to Section 2 (1) of the Factors Act 1889. 
Although the Trade Descriptions Act 1968 is 
concerned exclusively with the criminal law, 
the author has noted some possible civil 
consequences which might arise from brea- 
ches of the provisions of that Act. The 
other major Act affecting the sale of goods, 
the Misrepresentation Act 1967, is repro- 
duced in full in an appendix with a com- 
mentary, and. the amendments effected by 
that Act ‘to the Sale of Goods Act are also 
duly noted, Sections 22 (2) and 24 of the 
Sale of Goods Act have been repealed toge- 
ther with the provisions of the Larceny 
Act 1916, concerning the restitution of sto- 
len goods, and the new rules concernin 
restitution contained in the Theft Act 196 
are reproduced in another appendix. The 
author has excluded notes on the Uniform 
Laws on International Sales Act 1967 and 
on the changes in the law relating.to auc- 
tion sales effected by the Auctions (Bidding 
Agreements) Act 1969. Where sp preprints: 

e principal recommendations of the Law 
Commission, which has recommended subs- 
tantial amendments to Sections 12-14 of the 
Sale of Goods Act, have also been noted. 


Reviews 


A.i R. 


3. Of the 64 sections of the Sale of 
Goods Act 1893, the first fifteen deal with 
the contract of sale, formalities of the con- 
tract, subject matter of the contract, price, 
and conditions and warranties. Sections 16 
to 87 cover the transfer of property as be- 
tween seller and buyer, transfer of title and 
performance of the contract, while Ss. 38 to 
54 consider the rights of the unpaid seller 
against the goods, unpaid seller’s lien, stop- 
page in transitu. resale by the buyer and 
remedies of the seller ae buyer in breach 
of contract, Well-indexed, the present work 
includes a table of statutes and a table of 
cases, and states the law as at lst May 1971. 


4, ‘The aac les of the law of sale 
peculiar to the Sale of Goods Act and the 


principles common to contracts enerall 
and the relationships between them have al- 
ways been treated together in successive 


editions of “Chalmers”, It is an authority 
which not only states the principle on 
which the lawyer relies but also applies 
those principles to facts analogous to those 
he has to consider. ere there are pro- 
blems which have not yet been resolved by 
the Courts, the nature of the problems has 
been indicated, references being made to 
more detailed analyses elsewhere. Both in 
the Introduction and the comments to the 
Acts the brief but clear exposition of the 
principles has been maintained successful- 
ly. , i R.S.S. 
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The Hon’ble Mr. Justice 
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Judge, J. and K. High Oourt. 
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THE LAW OF TRADE MARKS AND PASS- 
ING OFF. By P. Narayanan, M. A., LL. 
B., Deputy Registrar of Trade Marks. 
1971. Eastern Law House Private Ltd. 
Calcutta. Pp. xxv & 807 & A 302 
Price, Rs. 50. 


A trade mark makes the goods of a 
manufacturer or trader known to the public 
as his and enables him to secure thereby 
such profits as may accrue from the repu- 
tation he may build up for the goods by 
superior skill, effort and enterprise. To 
the consumer a genuine trade mark gives 
assurance of the make and quality of the 
article he is buying. Often a considerable 
amount of money is spent in making a name 
or symbol popular Tosh advertisements, 
and as a result the trade mark acquires 
great reputation and becomes a stamp of 
quality and symbol of goodwill. At Com- 
mon Law the reputation of a business, sym- 
bolised through a name or label, can be 
protected by an action for passing off, the 
procedure for which is cumbrous and out- 
come uncertain. The registration of a trade 
mark under the Trade and Merchandise 
Marks Act, 1958 confers on the proprietor 
certain statutory rights, which are far more 
extensive than common w rights and 
affords a convenient means of protecting 
those rights against infringement, 


2. Among other topics, the author of 
the work before us, deals with the Trade 
Marks Registry, registration of trade marks, 
opposition to registration, powers of a Re- 
gistrar, what marks are registrable, defen- 
sive registration and certification trade 
marks. Disclaimer, prohibition of registra- 
tion, assignment and transmission of trade 
marks, effect of registration, infringement 
and passing off action, are considered. The 
author is also concerned with form of evi- 
dence before the Registrar and threat of 
legal proceedings and trade libel. The Ap- 
pendices include, besides the Trade and 


Merchandise Marks Act, 1958 and the rules. 


framed under it, extracts from various other 
statutes, rules and notifications, which have 
a direct or indirect bearing on the subject 
of trade marks. Of the 186 sections in 
Trade and Merchandise Marks Act, 1958, 
Sections 4 to 95, divided into nine chapters, 
deal with the Register and conditions for 
registration, procedure for and duration of 
registration, effect of registration, assign- 
ment and transmission, use of trade marks 
and registered users, rectification and cor- 
rection of the Register, special provisions 
for textile goods, and offences, penalties and 
procedure. Extracts from various U. K. 
Trade Marks Acts (See Patents and Trade 
Marks by T. A. Blanco White, 1970. N. M. 
Tripathi, Bombay.), repealed as well as 


` hensible to lawyers as well as la 


current, are included in the Appendices, 
and the sections quoted here are us andi 
necessary for the proper understanding of 
the case law based on them and referred tæ 
in the text of the book. 


8. The present work, which is para- 
aph numbered and fully cross-referenced, 
ie thirty chapters, each dealing with a 
particular topic with connected matters as 
an integral whole. This should enable the - 
reader to have a deeper insight into the 
various problems arising from trade mark 
jaw; the subject can be studied in a logical 
and coherent manner. Separate chapters 
are devoted to Property in Trade Marks, 
Common to the Trade, Deceptive similarity, 
Goodwill, and Fraud. Here is also a detailed? 
discussion on review applications and on the 
doctrine of res judicata as applicable to pro- 
blems of trade marks. 


4, Many principles of law stated in 
the book are based on English judgments, 
and the extent of their applicability in In- 
dia has been discussed in various Indian 
judgments, to which detailed reference is 
given in the book, Citations include sum- 
maries of all important cases, particular! 
useful to lawyers with no access to Englis 
law reports. Indian cases reported upto end? 
of February 1971 and English cases report- 
ed upto end of December 1969 are includ- 
ed in the text. Cases reported in (1970) 
R. P. C. are included in the addenda. 


5. Although the value of a trade mark 
is known to businessmen an consumers, 
the law relating to it is hardly understoo® 
except by a few experts. This work sets 
out the law and practice relating to trade 
marks and passing off in a manner compre- 
en. Not 
a running commentary it yet d with alf 
aspects of the law in a coherent and inte- 
grated manner, and contains an useful index 
and table of cases. R.S.S. 


WEALTH TAX (LAW AND PRACTICE). 
By A, C. Sen, M. A„ LL. M., Formerly 
Judge, Calcutta High Court, 1971. Eas- 
tern Law House Private Ltd., Calcutta.. 
Pp. xxiv & 425. Price, Rs. 80. 


The Wealth Tax, together with the Gift 
Tax and Estate Duty, aims at reducing the 
concentration of wealth in the hands of the- 
few and the removal of irre ities in the 
distribution of wealth, thereby enabling the: 
State to finance development and welfare 
bl deuce In the present useful and com- 
prehensive work the author has tried to in- 
dicate how the sections of the Wealth Tax 
Act have been interpreted by the superior 
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Courts arid how the text has been modified 
“by judicial interpretations to meet situations 
aot specifically provided for in the Act. 

2. The Wealth Tax Act consists of 
forty-six sections. Sections 8-7 deal with 
‘the charge of wealth-tax and assets subject 
to such charge. Sections 8-18A deal with the 
wealth tax.authorities and Sections 1418 
with assessment.. The next 10 sections 
cover liability to assessment-in special cases 
and appeals and revisions and references, 
and payment and .recovery. of wealth tax 
and retunds are considered in five of the 
sections. The book, which includes a table 
of cases and index, also contains the Sche- 
«ule of rates, the Wealth Tax Rules, 1957, 
the Wealth Tax (Exemption of Heirloom 
Jewellery of Rulers) Rules, 1958, Appellate 
‘Tribunal Rules and Notifications as well as 
several Circulars and Press Notes. 


3. The Wealth Tax is assessed on 
one’s net wealth, which means the specified 
assets minus all debts owed by the asses- 
gee, The Supreme Court has held that in- 
come tax liability on the valuation date is 
deductible debt, because it is a present obli- 
gation to pay an ascertained sum of money 
and, therefore, a perfected debt. If the 
"Wealth Tax Officer is satisfied, without re- 
qiie the presne of the assessee or pro- 

uction by him of any evidence, that his 
‘return is correct and complete, he s as- 
sess the net wealth of the assessee and de- 
termine the amount of Wealth Tax payable 
by him. Assessment may be made on the 
‘basis of the return, on the basis of the evi- 
dence adduced, or on the best judgment of 
the Wealth Tax Officer. en the asses- 
see fails to make a return or to comply with 
any notice issued, the Wealth Tax Officer 
estimates the net wealth to the best of his 
judgment. In making such an’ assessment 
the Wealth Tax Officer does not possess 
absolutely arbitrary authority to assess at 
any Yanie. be likes and, though he is not 
Sound by strict judicial principles, he should 
be guided by rules of justice, equity and 
good conscience. -. Although it is for the 
assessee to produce what evidence he choo- 
ses in support of his return, the Wealth Tax 
‘Officer too may ask the assessee to produce 
evidence on any point not already covered 
‘by the evidence, and.-if the Wealth Tax O- 
cer considers any material gathered by’ per- 
sonal enquiry, it is his duty to disclose the 
material to the assessee and give him an op- 
portunity to explain. . 

4. If the Wealth Tax Officer” passes an 
order of attachment not warranted by the 
‘Wealth Tax Act the order can be set aside 
by the High Court under Article 226 of the 
Constitution, under which a writ of manda- 
mus or prohibition is always available. The 
Wealth Tax Commissioner ‘administers the 
.Act and is empowered to show latitude to 
a deserving assessee, say, by granting ex- 
tension of time to pay. 
ever, remit any portion of the tex. He can 

ill levy penalties, rectify mistakes, prose- 
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He cannot, how- 
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cute and compound, summon witnesses, and 
take evidence on oath, and direct . search 
and -seizures. ; 

5. A member of the Bar arguing a 
tax matter before the Bench is primarily 
concerned with the general principles of 
liability to Wealth . Tax as opposed to the 
details of assessment, and the author has, 
therefore, laid greater emphasis on those 
abiding principles that remain constant in 
the midst of frequent changes.’ Chartered 
Accountants, Wealth Tax Officers, traders and 
the general public should find the volume 


of great assistance in realising the proper 
implications of the law in the light of judi- 
cial interpretation. R.S.S. 


LAWS RELATING TO PARTITION. By 
Manindra Nath Das, M. A. B. L. 
Bengal Higher Judicial Service. 1972. 
Eastern Law House Private Ltd, 54, 
Ganesh Chunder Avenue, Calcutta 13, 
Pp. xlv & 322. Price, Rs. 30/-. 


` The present publication deals with the 
laws relating to partition, which becomes a 
very complicated affair: when the co-sharers 
do not readily agree ‘to divide the joint pro- 
perty amicably. It describes what is joint 
property and what are joint liabilities, and 
covers the claim of adverse possession by 
one co-sharer against another, a co-owner 
improving or creating structures on joint 
property, and family agreement. The k 
then discusses the elementary genle of 
partition, suit for partition, methods of par- 
tition, and decree in suit for partition, and 
considers the topics of. arbitration, disposi- 
tion of joint property by will, debutter, and 
construction of instruments. In the Appen- 
dix are included extracts from the Civil Pro- 
cedure Code, Court Fees and Stamp, Limi- 
tation Act,. and Partition Act, 1898. The 
-Partition Act consists of barely ten sections 
including, inter alia, those dealing with the 
power to court to order sale instead of divi- 
sion in partition suits, procedure when 
sharer undertakes to buy, representation of 
parties under disability, reserved bidding 
and bidding by shareholders, procedure to 
be followed in case of sales, and saving of 
Power to order partly partition, and partly 

e. 


2. Jointness is the normal state in 
Hindu families and partition is a severance 
of this joint status, and any member of a 
joint family can ask for it. Dealing with 
family arrangements or agreements the 
author has shown how they differ, when put 
in writing, from deeds of partition, and exa- 
mines the implication of the term “partition” 
and some: of the elementary principles 
underlying it. Community of interests and 
unity of possession are the essential attribu- 
tes of joint or coparcenary property. “Parti- 
tion does not give a coparcener a title or 
create a title in him; it only enables him to 
obtain what is his own in a definite and 
specific form for purposes of disposition in- 


28 Journal 


dependent of the wishes of the former co- 
sharers”, 

3. It ig an elementary principle that 
where several persons arẹ co-owners or CO- 
sharers, partition should be effected þet- 
ween them by giving to each his share in 
specie as far as practicable. Each sharer is 
‘ entitled to his slice of the property, not 
merely its money value, for great import- 
ance is attached in this country to the pos- 
session of a share in specie by a co-sharer 
_of property which has belonged to the 
family or descended from an ancestor, and 
the law gives effect to it as far as possible. 
The Partition Act confers upon the Court 
power to order sale of a joint property in- 
stead of directing a partition, but this has 
to satisfy three conditions, viz., that the 
Court finds that a division of the property 
cannot be reasonably or conveniently made, 
that a sale of the property and distribution 
of the proceeds would be beneficial to all 
the share-holders, and that at least one of 
such share-holders has made a request to 
the Court for holding such a sale. The 
Court cannot order a sale suo motu. 


4. The author has avoided detailed 
discussions and has presented to the readers 
the basic principles involved in questions 
relevant to partition, and so far as possible 
in the eogiage of the reported decisions, 
law journals and noted commentators. It 
is the general experience, opines the author, 
that amongst co-sharers the powerful one, 
Mm money and material, always does the 
wrong thing and sends the weak co-sharer 
to the wall. Very often the weakness is 
nothing else than the gentlemanly conduct 
and the sense of values which such brother 
has. When quarrels become inevitable, the 
author concludes, the parties should always 
try to develop such a e of mind as can 
create a climate for peace and then adjust 
honourably to what justice, equity and good 
conscience demand, 


5. The volume is provided with a 
table of cases and index. ines 


ON THE LIGHTER SIDE OF THE LAW: 


AND LIFE. By K. G. Subramanyam, 
Advocate. 2nd Edition. 1971. Madras 
Law Journal Office, Madras 4. Pp, 156 
& 4. Price, Rs. 6.50. 


The law is a hard task-master and the 
legal practitioner has usually little time for 
fun and frivolity. But situations can arise 
even in the most exacting and absorbing of 
professions to excite one’s sense of the ludi- 
crous and, when they do, they afford a wel- 
come relief to the Gey practitioner who is 
weighed down with the cares of his profes- 
sion. There is a popular impression that 
the legal profession and the Judiciary form 
a set of rigid and seriously minded indivi- 
duals who have no liveliness, nor wit nor 
humour about them. The purpose of the 
book under review, many of the articles in 
which have already appeared in the “Law- 
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yer’, the Journal of the Madras Provincial. 
Bar Federation, is to a this fallacy and 
to show that law can be enjoyable, light 
and lively. 


2. The anecdotes and scenes fron 
Courts of Jaw deal with the lighter aspects 
of some questions of law. Burning ques- 
tions of the day such as capital punishment, 
medium of instruction in colleges, and ab- 
ject poverty, are the themes of discussions 
in the form of lively imaginary trials before 
the Court of Yama. Practical illustrations 
of Gandhi’s gospel of love and his reforma- 
tive treatment of criminals are fantasies. 
All the themes and features occurring in the 
first edition have been revised thoroughly 
and re-presented. Several new articles and 
subjects in a lighter vein have been added 
and the book now presents the various sub- 
jects in a new perspective. “A case under 
the Lunacy Act,” “A question of Custody,” 
“Address by Counsel,” “The Client and the 
Lawyer”, “Jottings from the Lawyer’s Diary” 
and “Judicial Legislation — Fallacy of Stare 
Decisis” are some of the titles. 


8. The sallies of wit and humour im 
law Courts and judicial proceedings are @ 
legion. Once, when counsel was Tvens 
his long-winded address, a donkey outside 
the Court premises began to bray, and the 
judge is reported to have exclaimed “One at 
a time, please”. There is the case of an 
illiterate witness who had been instructed to 
reply “I don’t know” to every question put 
to him in Court. This is the sequel; 

Question: What is your name? 


Answer: I don’t know. 

Q. How old are you? 

A. I don’t know. 

Q. Are you d 

A. I don’t know. 

Q. What! Do you think I am a 


A. I don’t know! Of course 
there was the usual thunderous laughter in 
the Court hall. At another time the fudge 
chided the counsel as a fool, but the coun- 
sel retorted, “I am not such a fool, my Lord, 
as your Lordship (pause) i am.” 
Similarly the book records an incident 
where a judge sleeping in Court was 
awakened with great tact by the counsel, 
who, in this case, happened to be the re- 
doubtable Eardley Norton. Norton found 
the Chief Justice of Madras had gone off in. 
a doze. The punkah-puller (in those days 
the punkah was still being used) had also 
fallen asleep. Norton shouted to the pun- 
kah puller, “Do you think you are a High 
Court Judge to sleep”. The Chief Justice: 
woke up in confusion and asked, “What is. 
the matter?” Nortons reply was, “My Lord). 
I was telling this fellow who was sleeping 
that he is not a High Court Judge”. The: 
Chief Justice enjoyed the joke and heard’ 
Norton thereafter attentively and in good 
humour. 

. An index at the end of the book 
gives the reader the various subjects dealt 
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with in the book. The entertaining sketches 
in it make a delightful reading to while 


away an idle hour. R.S.S, 


THE CARRIERS ACT, 1865. By P. 
Ramanujam, B. Com, B. L., Advocate, 
Ernakulam, Cochin11. With Foreword 
by Justice K. K. Mathew, of the 
Supreme Court Ist Edition. 1971. pp. ix 
and 47. Price. Rs. 5. 


The law defining the position of a common 
Carrier with reapect to the safety of the goods 
carried has great significance in modern times. 
Although in India the bulk of the gooda ig 
carried by rail and coastal shipping, inland 
transport by motor lorries and river naviga- 
tion are another equally important line. The 
Opening of various inter.State and intra.State 
road.ways has vastly increased the importance 
of the subject, and disputes regarding the loss 
of or damage to cargoes in transit often crop 
up. In many cages insurance companies have 
also been involved in litigation as they have 
to bear the payment of the logs. There are 
now-a-days any number of transporting agents 
or Common Carriers, and in the vast volume 
of goods on the move some damage or loss of 
the goods is invariably bound to occur, not to 
speak of the changes of climate which greatly 
affect the goods, 

2. The Carriers Act 1865 is an enactment 
to enable common Sarriers to limit their liabi- 
lity for loes or damage to property delivered 
to them tobe carried. A common carrier is 
one who undertakes to carry goods for all per. 
sona indiscriminately for hire or reward, The 
rights and liabilities of common carriers in 
India are not dealt with in the Indian Contraot 
Act; they are governed by the principles of 
English Common law as modified by the Oar. 
riers Act of 1865. By the common law of 
England a common carrier is bound to deliver 
the goods within a reasonable time and to en. 
sure their safety until delivery, the excep- 
tional circumstances being conditions of war 
or enemy action and acts of God. This obliga. 
tion arises not from any contract but from 
the fact that the carrier is exercising a public 
duty for reward. It has been held that she 
owner of the goods may rightly sue the com. 
mon carrier for breach of the common law 
duty in an action in tort (The Irrawaddy 
Flotilla Co. v. Bugwandas, 1691 ILR 18 Cal 
620 P. C.). In cases where there isa contract 
between the owner and the carrier, the owner 
may sue the carrier either on contract or in 
tort, at his option. 

3. The Carriers Act 1865 contains eleven 
sections, of which §,3 makes carriers not 
liable for the loss of certain goods above one 
hundred rupees in value, unless they are de- 
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livered as such. The carrier may fix the rates 
for carrying, but the person who is entitled to 
recover money for logs or damage may also 
recover the money paid for carriage. Section 6 
specifies the categories of goods regarding 
which the liability of the carrier is not limited 
or affected by Public Notice, and lays down 
that carriers, with some exceptions, may limit 
liability by special contract. A common osr- 
rier is liable for the loss or damage caused by 
neglect or fraud of himself or his agent, but 
plaintiffs in suits are nob required to prove 
negligence or criminal act, although notice of 
loss or injury is to be given within tix months. 
Bhort though the enactment is, its conge- 
quences are far reaching. The neat little book 
before us gives the period of limitation for 
filing suits against a common carrier, the 
English Carriers Act, 1830, and a table of cases 
in the Appendices. 


%. As observed by the author the efficiency 
of the transport system depends mainly on the 
upkeep of the vehicles, the nature of the 
workers and the honesty of the management, 
Competitive rates are being offered to attract 
custom and special diecount offers for certain 
classes of customers. It is, therefore, suggested 
that some kind of Association of all the trane- 
porting agencies is formed on the lines of the 
Shipping Conference. The anthor’s concise 
and clear expositions of the Act with reference 
to the latest case law shonld be of great assist. 
ance to the practitioner; the different sections 
have been analysed and commented upon. 

B.8.8. 


THE PROVINCIAL SMALL CAUSE. 
COURTS ACT. (Act IX of 1887). By 
J. N. Mallik, M.A., LL.B., Advocate. 
11th Edition, 1972. Eastern Law 
House Private Ltd, 54 Ganesh Chun- 
der Avenue, Calcutta 13. Pp. xlix and 
279. Price Rs. 25. 


The suits cognizable in Courts of Small 
Canses were subject to certain provisions, des- 
cribed in Section 6, Act XI of 1866 as “claima 
for money dueon bond or other contract, or 
rent, or for personal property, or for the value 
of such property, or for damages, when the debt, 
damage or demand did not exceed in value five 
hundred rupees’, and Section 586 of the Code 
of Civil Procedure provided that no second 
appeal lay in any suit of the nature cogniz. 
able in a Small Causes Court when the valge 
of the subject-matter of the original suit did 
not exceed five hundred rupees. A vast 
volume of case law had grown up around 
Section 6, but the rulings of the Courts had 
not been uniform. Doubts conseqnently 
arose often whether a suit was or waa not of 
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the nature cognizable by a Court of Small 
Causes. Government considered, therefore, 
that the conflicting constructions placed on 
Section 6 rendered a more accurate definition 
necessary and that legislation to this end 
should follow the lines of the Presidency 
Small Causes Courts Act, 1882 in declaring 
the jurisdiction of those courts to extend to 
all suits of a civil nature, subject to specified 
exceptions. And, therefore, the Act of 1887 
was prepared in order to remove the doubts 
extant; as several sections and parts of the 
Act of 1865 had been repealed from time to 
time, it was thought desirable to repeal that 
Aot in entirety, and re-enact the substance of 
the extant portions alone. The work of the 
Small Causes Courts was deemed valuable 
because speedy justice is done and parties get 
an early decision on the matter in dispute. 


2, The present commentary on the 1887 
Act was made comprehensive with reference 
to up.to-date cage laws and amending laws. 
The annotations have been claasified topic. 
wise without changing the general structure 
of the pravioug edition but the numbering and 
sub-numbering of paragrapha for annotation 
have-been omitted; they have been re-arrang- 
ed for convenience under different topics. 
Emphasis has been laid on principles deduced 
from case laws with suitable comments. The 
enumeration of the decisions of the various 
High Courts on the same points might appear 
superfluous, but it makes the commentary the 
more useful. , 


8. Three of the five chapters of the Act 
(Sa. 5-37) relate to the constitution of the 
-Courts of Small Causes, Juriadiotion of the 
Courts of Small Causes, Practice and Prose. 
dure, and Supplements! Provisions. They 
deal with the offices of Judges, Additional 
Judges, Registrar and Duties of Ministerial 
Officers, triala of suits by the Registrar. 
Admission, return and rejection of plaints by 
the Registrar, passing of decrees by Registrar 
on confession, execution of decrees by Regis- 
trar, adjournment of cases by chief ministerial 
officer, ‘return of plaints in suits involving 
question of title, appeals and revisions. They 
cover algo the subordination of the Oourts of 
Small Causes, abolition of these courts, oon- 
tinuance of proceedings of abolished courte 
and publication of certain orders. The Second 
Schedule lists suits excepted from the cogni- 
zance of a Court of Small Causes. There are 
44 guch exceptions or Articles and the Law 
Commission has proposed the omission or 
alteration of Articles 4, 8, 13, 18, 38, 20, 21, 
25, 26 and 81, and the Mysore Provincial 
Small Causes Courts Act, 1964, reproduced in 
the Appendix, has ‘implemented several of 
these recommendations. The Law Commission 
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has also recommended the maximum peou- 
niary limits of small cause powers should be 
increased to Rs. 2,000 in the case of sanior 
judges and 500 in the case of junior judges 
and, whenever local conditions permit, the 
High Court should increase the powers of the 
different Courts of Small Causes to the maxi- 
mum limit allowed by Law. 


4%. With its exhaustive table of cases and 
subject index, the volume should be popular 
as a usefol commentary among the members 
of the Bench and the Bar. B8.8. 


THE ORISSA ESTATES ABOLITION 
ACT, 1951, By Roghunath Das, Advo- 
cate. 1st Edition 1972, Cuttack Law 
Times, Cuttack 2. Pp. xxxx, 112 and 24, 
with supplement. Price. Rs. 7. 


The Orissa Estates Abolition Act, 1951 
follows in its main features the pattern of 
similar statutes passed by Bihar, Uttar Pradesh 
and Madhya Pradesh Legislative Assemblies 
and seeks to abolish all zamindari and other 
proprietary estates and interest and, after 
eliminating the intermediaries, to bring the 
ryots or the actual occupants of the land in 
direst contact with the State Government 
According to the directive principles of State 
Policy (Part IV of the Constitution) it is 
incumbent on the State to secure economia 
justice for all and, to that end, secure the 
ownership and control of all material resources 
of the community in order to subeerve the 
common good and to prevent the concentra- 
tion of wealth and means of production to the 
common detriment. In order to discharge this 
obligation, the State ‘seeks to abolish all the 
rights, title and interest in land of inter. 
mediaries between the ryot and the State and 
to vest them in the State. 
< 2. The Act defines the expression ‘‘inter- 
mediary” and the power conferred on the 
State to notify the estate to be vested enables 
the graded abolition of different areas. 
Although the Act defines what is an ‘estate’, 
the State can issue notifications from time to 
time specifying the particular ‘estate’ the State 
chose to abolish. Before issuing such a notif- 
cation the State Government can invite pro- 
posals from intermediaries for surrender of 
the estate and accept such propogals. The 
intermediary is allowed to keep for himself 
his homestead and structures used for resi- 
dential or trading purposes, as well as all 
lands used for agricultural or horticultaral 
purposes. The Act prescribes a period for filing 
claims by intermediary and provides for 


. determination of disputes. As regards the com- 


pensation fo be paid for the compulsory 
acquisition of estates, the amount of compensa. 


4972 


tion would be calculated at a certain number 
of years’ purchase of the net annual income 
during the previous agricultural year. Claims 
officers specially appointed under the Act 
determine matters of mortgage of and charges 
on the vested interest and prepare awards, 
The claims officer, compensation officer, and 
Collector, are conferred exclusive jurisdiction 
over these matters. The Bill was introduced 
in the State Legislature on 17-1.1950 and was 
passed on 29-9-1951; similar legislative 
measures for the abolition of the ‘Inter. 
mediary’ system were also taken in other 
Btates of India. Thirtysix out of the fifty 
sections of the Act are grouped under euitable 
chapter headings such as, vesting of an estate 
in the State and its consequences, management 
of estates vested in the State, provisions relat- 
ing to certain debte of intermediaries and to 
the claims of the maintenance holder in the 
estate, assessment of compensation, and pay- 
ment of compensation. 


8. Annotated at length and carrying a list 
of vested interests the book under review is 
well indexed and suited to the needs of the 
atudent, In the introduction are given a brief 
sketch of land tenures in India and legislation 
regarding them. That the Act has stood the 
test of the Fundamental Rights, that the State 
‘Legislature is competent to enact it, that it is 
not a colourable legislation and if there is a 
conflict of laws have been carefully examined. 
The author discusses the consequences of 
vesting, rent dues, procedure for the vesting of 
an estate in a State, mortgage or charge, 
mines, minerals and licence of forests, fisheries 
and ferries. Altogether a useful handbook for 
the lawyer and the student. B.8.8. 


PRINCIPLES OF CRIMINOLOGY, CRI- 
MINAL LAW, AND INVESTIGA- 
TION, Vol. II. By R. Deb, B. A. (Hons.) 
B. L., Assistant Director, National 
Police Academy, Abu, India. 2nd Edi- 
tion, 1972, S.°C. Sarkar & Sons (Pri- 
vate) Ltd., Calcutta, Pp. xlii& 395-1052, 
Price Rs. 28, 


What is criminal investigation ? The word 
has been defined in the Oriminal Procedure 
Code as ‘‘all the proceedings under this Code 
for the collection of evidence conducted by & 
Police Officer or by any person (other than a 
Magistrate) who ia authorised by a Magistrate 
in this behalf’. Investigation usually starts in 
information relating to the commission of a 
cognisable offence given to an officer in charge 
of a police station and recorded under 8. 154 
of the Oriminal Procedure Code. It primarily 
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consists in the ascertainment of facts and 
circumstances of the case after the First In. 
formation Report is registered. As remarked 
in the Foreword to the present work, by Mr. 
B. ©. Misra, Director of the National Police 
Academy, the greatest pitfall of a police in. 
vestigation is his ignorance of the lateat trenda 
of law. Much of the criticism of police investi- 
gations by Court and others centres on the 
failure of the investigating officers to keep 
pace with the case law in the shape of rulings 
and judgments of the higher courts and with 
modern thought on punishment, treatment, 
and reformation of delinquents. The retribu. 
tive aspect of the policeman’s role has gone 
out of fashion and police officers will have to 
reappraise continuously their techniques and 
procedures in order to bring them in line with 
the latest trends, for which the work before 
us will be invaluable. 


2. The first edition of this work appeared 
in 1958. The first volume of the revised 
second edition was published in 1968, but 
the present second volume, which hasappeared 
four years later, has been so prepared that it 
can be used both as a companion volume to 
that already published and as an independent 
work in itself with self-contained chapters on 
investigation and prosecution of important 
offences. Besides chapters on specific offences 
like murder; Rioting, Sexual Offences, Dasoity, 
Gang, Cases and False Cases, two separate, 
chapters entitled, ‘Investigation and Prosecu. 
tion. Their Legal Flaws and Remedies” and 
"Bail and Investigation” have been devoted 
to deal with the legal pitfalls of investigation 
and prosecution in general, and the volume 
carries an useful index and table of cases. 


3. Mr. R. Deb, the author, entered Police 
service in 1940 and worked in various capa- . 
cities in and around Calcutta till his posting 
as the Head of the Department of Law and 
Sociology at the National Police Academy of 
India at Mt. Abu. He is the author of several 
thought-provoking articles on Oriminology, 
Police Science and Oriminal Law which have 
appeared in different national and interns- 
tional professional journals. In the preparation 
of the present book he has freely drawn upon 
his varied experiences and given instances of 
actual Indian cases which have oceurred in his 
knowledge. 


4%, The book, therefore, is a rare combing. 
tion of practical experience and study of 
latest case law. The material contained in it ig 
of inestimable assistance to the investigating 
officer eager to be posted with the latest ideas 
on criminology and with the legal thinking of 
eminent judges and jurists. It should refresh 
his outlook, and improve his knowledge of 
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law. It is indeed a very useful guide for all 
who have anything to do with the investiga- 
tion and prosecution of cases, and & standard 
reference book, especially useful in out-of-the. 
way police stations. A valuable source of in. 
formation for students of Jaw and criminal 
investigation, its usefulness to the police, the 
judiciary and the legal profegsion cannot be 
exaggerated. R. 8. 8. 


THE INTERNATIONAL JOURNAL 
OF LEGAL RESEARCH, DECEM- 
BER 1971. Editor : ` Bakshish Singh, 
M.A., LL.M., Advocate. Law Depart- 
ment, N. A. S. College, Meerut. Pp. 95. 
Published twice a year. Annual sub- 
scription Rs. 15. 


An assessment of the Supreme Court in 
Indian society, the legal and social aspecte 
of capital punishment, the historical develop- 
‘ment of the concept of State of siege, and the 


general principles of labour Socialist law in’ 


Czechoslovakia, form the subjects of the four 
articles contained in the Journal number 


under review. 


2. So far as the Supreme Court is concern. 
ed, Mr. D. N. Guba is quoted as saying that 


it is becoming increasingly dificult to obtain . 


relief where a Government department, 
however insignificant, is involved. “If this 
weakness is not checked betimes,” itis added, 
“ihe wonderful judicial system which helped 
to lift the country out of chaos and misrule to 
a stable and efficient Government, runs the 
risk of being irreparably impaired.” It has 
been the view of an influential section of 
opinion that the Supreme Court has failed to 
_ distribute even justice whenever even & amall 
department of Government was involved. Tt 
ia however acknowledged that during the 
last two decades the Supreme Court has 
declared many enectments to be ‘ultra vires 
of the Constitution and that it haa been 
generally accepted to be the guarantor and 
protector of the civil liberties and rights of 
the citizens and regarded as an instrument of 
justico. 

8. The article on capital punishment traces 
the history of the institution, describes various 
forms of ospital punishment, its application 
in the United States, and the changing attitude 
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of Russia, and the continued debates for and 
against the use of capital punishment. It is 
suggested that the death penalty has an. evil 
effect on “mentally or emotionally disturbed” 
people who are incited to violence by execu. 
tions. Imitative murders are quite frequent. 
The argument is that if an injustice has been 
done it can never be remedied. There is also 
the debasing effect of executions on societies 
where the taking of human life is contrary to 
most religious and social beliefs. Generally 
speaking it is not in line with contemporary 
scientific thinking, which has always stressed 
the importance of the treatment and rehabili- 
tation of criminals, 


3A. The writer on the state of siege hag 
made an attempt to present the institution .of 
the state of siege as it obtains in a number 
of civil law countries; it is the counterpart of 
martial law obtaining in common law coun. 
tries. The same circumstances give rise to 
both, the same procedure is followed, and the 
game purpose is served. An invasion or insur- 
rection may be followed by the suspension of 
civil rights, the establishment of military 
Couris for trying civilians, and the substitu. 
tion of the military arm for the regular police. 
The restoration of publio order and normal ` 
government is the aim. Still martial law and 
state of siege arise from different legal systems 
and different political and military histories. 
Although one. would prefer to empower the 
executive to meet all crises situations under 
the emergency provisions of the Constitution, 
the calling in of the military in aid of the 
civil power would sometimes be unavoidable, 
in which case it would be inadvisable to 
transfer all the executive power in its entirety 
to the military authorities. 


4. In the article on Czechoslovakian labour 
law, its theoretical principles and functions 
sre first described, as well as the regulations 
governing labour relations, labour obligations, 
remuneration, hours of work, female and 
juvenile workers, apprenticeship, and parti. 
Cipation in management. The Labour Code 
was amended in 1989, introducing the retros- 
pective validity of a regulation which allows 
the termination of employment contracts on 
the ground that the Socialist social order has 
been violated! An smendment which hag 
tightly been stigmatised as ‘‘unprogressive.” 


B. 8. 8. 
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ANNUAL SURVEY OF COMMON- 
WEALTH LAW 1970. Editor: H. W. 
R. Wade, Q. C, LL. D., D. C. L. But- 
terworths, London (Sole ¢ elling agents: 
Eastern Law House Private Ltd., Cal- 
cutta 13). Pp, xxiv & 712. Price, Rs. 250. 


This is the sixth volume of the Annual 
Burvey prepared under the auspices of the 
British Institute of International and Com. 
parative Law and Faculty of Law in the 
University of Oxford, and covers the period 
from July 1969 to June 1970. It follows the 
highly successful pattern of its predecessors 
and opens with chapters on constitutional law, 
fundamental rights and civil liberties, and 
administrative law, and includes chapters on 
trusts, succession, and family law. The sub- 
jects of labour law, company law and partner. 
ship, industrial property, taxation, monopolies 
and restrictive practices, and commercial law, 
are considered. Some of the chapters are 
concerned with criminal law, evidence, and 
procedure, civil procedure, torts, contract, and 
real property, the topics of international law, 
maritime law, conflict of laws, and social 
services and controls also coming in for their 
due share of attention. Each chapter is 
preceded by a summary and followed bya 
bibliography. 


2. Among important judicial decisions in 
constitutional law reference is made to State 
of Gujarat v. Shantilal (AIR 1969 S O 634), 
in which the Supreme Oourt accepted that 
Art. 31 (2) excludes any jurisdiction to deter- 
mine whether the principles of compensation 
provide for a just equivalent of the value of 
the property expropriated. The Court stressed, 
however, that principles of compensation may 
properly be challenged on the ground that 
they are irrelevant to the determination of 
compensation or they constitute something 
which though called compensation, is nota 
recompenes st all. An important finding in 
the Bank Nationalisation case was that in 
several respects the method of valuation of 
the assets of the nationalised banks was not 
relevant to the determination of compensation 
for the acquisition of an undertaking asa 
whole. The subsequent Ordinance and Act 
avoided these problems by specifying no 
principles of compensation; instead amounts 
of compensation payable to each nationalised 
bank are specified in the Act. As regards 
civil liberties, although the Indian Oourts 


have upheld orders for detention where valid 
grounds have been clearly stated, they are 
still prepared to set aside any such order for 
which the stated grounds are not sufficiently 
proximate. The fundamental right of press 
freedom has also been stressed in India though 
thie freedom does not include the right to put 
one’s own gloss on statements made in court 
or to select stray passages quoted ont of 
context. The constitutional right has been 
upheld of minorities to set up and administer 
educational institutions (AIR 1969 Kerala 
191), and, in the important case of Kraipak v. 
Union of India (AIR 1970.8 O 150), the 
Supreme Court noted the gradual disap. 
pearance of the difference between adminis. 
trative and quasi-judicial powers, and held 
that the rules of natural justice should hold 
in either case, if their purpose is to avoid 
miecarriage of justice. 

8. That there is no automatic right given to 
an employer of labour to suspend has been 
affirmed, in the Supreme Oourt in Patel v, 
State of Maharashtra (AIR 1968 8 O 800), 
and in Hiranandani v. Bharat Barrel Co. (ATR 
1969 Bombay 373) the Bombay High Court 
held that where an employee having a fixed 
term of contract was wrongfully dismigsed ha 
was entitled to his salary for the whole of the 
unexpired period of his contract. The 1969 
amendment to the Oompanies Act which 
prohibits company contributions for political 
purposes is seen to be a step in the opposite 
direction from that of the Australian and 
English Acts, In the matter of taxation, 
where a donor wants to reduce his liability to 
estate duty on a gifted asset and aleo enjoy 
the benefit therefrom, the Supreme Court has 
decided that he cannot have it both waya. 


4. The twentyone chapters in the Annual 
Survey provide the high level of critical com- 
mentary on statutes, cases and legal literature 
that the reader has come to associate with it. 
A lawyer who wants well-documented in. 
formation on commonwealth decisions, enact. 
ments, or legal developments, cannot perhaps 
do better than refer to this volume, which is 
indeed a unique library of information about 
Commonwealth law. 

5. The usefulness of the volume has been 
enhanced by the table of statutes, table of 
cases, subject-index, and territorial ee 

B.8.8. 











36 Journal | 


JURISPRUDENCE (A STUDY OF 
INDIAN LEGAL THEORY). By S. N. 
Dhyani, M.A., LL.M., Ph. D., Reader, 
School of Law; University of Rajas- 
than. lst. Edition. 1972. Metropoli- 
tan Book Co. (Pvt.) Ltd, 1 Netaji 
Subhash Marg., Delhi 6. Pp. xxiii & 217, 
Price, Rs. 16. 

+ Here ia a serious attempt to study, examine, 

_and evaluate Indian Legal theory with the 
help of Indian cases and material. The extent 
of the applicability of traditional juristio 
theories which have hitherto been followed 
without examining their social viability, rele- 
vance or need, has been explored, a first 
attempt where stress has been laid on the 
variations of Indian legal rules from their 
western counterparts, It isa comparative and 
systematic study of important juristic concepts 
and legal theory which have been sé the bot. 
tom of western democratic societies. 


2. The nature of jurisprudence ‘and juris- 
prudence in historical perspective are first deg- 
cribed, followed by the different schools of 
jurisprudence, like the philosophical gchool, 
the analytical school, the historical school, the 
sociological echool, and the comparative school. 
The Law and the State, various kinds of law 
and definition of law, justice according to law 
and the administration of justice, and theories 
of punishment, are discussed. Custom, legisla- 
tion ‘and judicial precedent as sources of law 
are considered, and several chapters are con- 
cerned with legal concepts, like legal rights, 
legal personality, property, ownership, and 
possession. All the important Indian oases 
have been analysed in the context of present 
social change. Recent cases of the Supreme 
Court and Oonstitational amendments on pro- 
perty, which form part of Indian constitutional 
jurisprudence have been included. 

8.-Before India’s Independence, jurists 
were primarily concerned with the maintenance 
of the status quo. After 1947, the old status 
quo has been abandoned in order to re.shape 
Indian society with new social values and ob. 
jectives through a legal framework based on a 
fundamental law leading towards the esta- 
- blishment of social justice. It ig held that 
mere regulation and social control. do not 
amount to regimentation. Laws are framed 
for the common good and public welfare and 
the function of jaw and the judiciary should 
be only to reconcile the conflicting interests of 
individual liberty and public good. -- 

4. With the introduction. of planning and 
mixed economy in India the State has assum. 
ed greater control over individual liberty and 
freedom., In the public interest the State has 
thought fit to impose reagonable restrictions 
on fundamental freedoms; several legislative 


REVIEWS 


A. I, R. 


measures haye been undertaken to bring a new 
status in the relationship of the individuals in 
the interest of social justice. The old snalyti- 
cal approach to law hss had to be abandoned. 
and anew sociological approach adopted. for 
bringing peaceful social change through law. 
Divided into five categories, Indian law is gon- 
cerned with the eradication of social evils like 
untouchability, laws about community welfare 
like health and education, laws concerning 
social: security and social- insurance, laws re- 
garding social work and welfare, and laws for 
reform of land tenures. 

8. The author clearly analyses the airan 
tages and disadvantages in the administration 
of justice according to law. As to criminal law, 
it is:explained how the purposes of punish- 
ment are related to the character and values 
held by society from time to time and; ‘that 
modern criminal jurisprudence does not! | pro- 


. vide any fixed solutions for complex human 


conduct and the motives behind it. 


6. The Constitution being supreme in India, 
the sovereignty of Parliament is subject to 
constitutional limitations and the dootrines of 
judicial review and the Ordinance making 
powers of the executive naturally detracts 
from: ita sovereignty. There is a jurispruden- 
tial analysis ofthe right to property in India 
under the heads of meaning of property, right 
to property and State policy, non-agricultural 
property, the Vajravelu, Shantilal and Bank 
Nationalisation cases, re-appraisal of the right 
to property, and the constitutional amend. 
ments of 1971. Writing on the Indian concept 
of ownership it is pointed out many of the 
statutory laws and regulations emphasise the 
fact that the right to ownership is a relative 
one, subject to the paramount interest of the 
State, 


q. A bibliography, table of cases, and index 
add to the usefalnesa of the present volume, 
` R. 8.8: 


INDIAN ESTATE DUTY LAW.: By 
S. A. L. Narayana Rao, B.A. B.L., 
Advocate. 1st Edition 1972. The Mad- 
ras Law Journal Office, Madras 4, 
. Pp. x & 512, Price Rs. 40. 

Against the background of the ERTA 
systems of Western countries, itis but natu. 
ral that the Indian :Legislature also should 
have thought of imposing a tax on property 
passing to others on the death of s person. 
The object is evidently to provide finance to 
the State for its development projects, but ita 
eventual effect should be to wipe out large 
estates, which should further the socialistic 
cause. Althongh the high rates of income. 
tax and the enquiries undertaken by the 
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Income Tax Investigation Commission have 
prevented to some extens the further concen. 
tration of wealth in the hands of those already 
wealthy, they do not yet amount to positive 
steps in the direction of reducing the existing 
inequalities in the distribution of wealth, and 
it is hoped that the estate duty will rectify 
this inequality to a large extent. 


2. Of the eighty-five sections of the Estate 
Duty Act, 1953, Parts II to IV (8s. 5-35) deal 
with the extent of charge, property which ig 
deemed to pags; special provisions relating to 
transfer to companies, exceptions from the 
charge of duty, and aggregation of property 
and rates of duty. Parts V to VID (Ss.-38-77) 
cover value chargeable, deductions, collection 
of the duty, and charge of estate duty on pro- 
perty and facilities for raising it. There are 
two echedules specifying States in which 
estate duty is leviable, and the rates of estate 
duty. The estate duty is a capital levy taking 
capital wealth which accumulates after pay- 
ment of the other taxes and meeting expendi- 
ture. While the Law provides for the exemp- 
tion of certain properties, it also provides for 
aggregation of properties which in effeot calls 
for higher rates, 


8. The provisions ofthe Estate Duty Aott 
1953 are based on the provisions of the Eng- 
lish law of estate duty. Tha Notes on the 
clauses mention the corresponding provisions 
of the English Act and most of the sections of 
the Indian Act are wholesale reproductions of 
the corresponding sections of the English Act. 

. The scheme of the Indian and English enact. 
ments is substantially the same,and on analog. 
ous provisions of the Indian law and on funda. 
mental concepts and principles, the decisions 
of English courts can be useful and of con. 
siderable guidance**. A comparative table 
showing the corresponding sections of the 
U. K. Act is given in the Appendix, which 
includes also the text of the Indian Act and 
Rules, the rates of estate duty, and a section. 
wise supplement. 

4. Successor to the author's earlier volume, 
"Estate Duty Simplified,” .the volume under 
review is intended to explain the complicated 
provisions of the Actin simple language. As 
the provisions of the Act have not been logi. 
cally arranged, in order to properly under- 
stand them, they have been grouped together 
topicwise and dealt with briefly in the Intro- 
duotion. The book is a sectionwise commen. 
tary, the purpose of each section being 6x- 
plained under each head. The provisions of 


**Estate Duty Oharges (1969), Eastern Law House 
(Pvt.) Ltd., Calontta; Estate Duty in England and 
Wales (1970) and Estate Duty on Settled ag’ 
(1970), the last two being available with N. M 
Tripathi Private Ltd., Bombay, 2. 
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the Act hava been carefully analysed and 
explained in simple and non-technical lan. 
guage. All the reported Indian cases have 
been digested and referred to in the relevant 
sections. The facta of each case, the ratio 
decidendi, and the observations of the courts 
should together enable the reader to appre- 
ciate the effecis of any decision. The book 
has been brought up-to-date and the several 
notifications and forms have been printed 
separately as annexures. The rights and obli- 
gations of the tax.payer being set out clearly, 
it should be possible for the tax-payer to 
know the various concessions and reliefs given, 
and to fulfil his tax obligations. 


5. The author has brought to bear on the 
subject his vast experience first as an officer 
of the Tax Department, then as a member of 
the Income Tax Appellate Tribunal, and 
finally a3 member and chairman of the Board 
of Ditect Taxes. With its general index and 
table of cases the book should be of assistance 
to the officers of the Department as well as to 
the busy practitioners in search of precedents 
on decided points. R.S.S. 


ete entree 


THE BANK NATIONALISATION 
CASE AND THE CONSTITUTION. 
By R.S. Gae. Foreword by M. C, 
Setalvad, Former Attorney-General of 

. India: 1971. N.M. Tripathi Private Ltd., 
aT 2. Pp. xxxii and 346. Price, 

s 30 


The decision of the Supreme Court in the 
Bank Nationalisation case pertaining to the 
validity of The Banking Companies (Acquisi- 
tion and Transfer of Undertakings) Act, 1969 
igimportant, especially in relation to the scope 
and extent of the provisions of the Constitu- 
tion relating to fundamental rights. The degi- 
sion of the Oourt aroused great public interest 
as it deals with vital questions relating to 
fundamental rights and the role of the 
Supreme Oourt as the final arbiter of the 
Oonstitution. While some acclaimed it aa & 
charter of liberties, others criticised it for its 
excessive concern for protesting the right to 
property and failure to give effect to the con. 
stitutional amendments on the nop-justici. 
ability of compensation payable for the 
acquisition of property. The volume before us 
deala with the subject under the heads of 
Ordinance.making powers of the Government, 


= legialative compatence, acquisition of property 


for Union and State purposes, banking, right 
to property and Arta. 19 (1) (£), 19 (5), 31 (1) 
and 31 (2), and hostile discrimination under 
Art. 14, guarantees under Art. 31 (2) and com- 
pensation, principles of compensation, and 
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retrospective operation of impugned Act and 
power to give directions and remove difficulties, 
In the Appendices are given the text of the 
judgment, the Banking Companies Ordinance 
and Act, 1969 and the Banking Oompanies 
‘Act, 1870. 


2, The Bank Nationalisation case involved 
the consideration ‘of important problems in 
constitutional law like the Ordinance-making 
power of the President, Parliament's com. 
petenca to acquire the undertuking of the 
mamed banks, the extent and purpose of 
Parliament's power to soquire property, the 
legal meaning of “banking and the functions of 
bankers, discrimination in the treatment of 
the named banks snd other non.acquired 
banks, relevant and appropriate principles of 
‘Valuation of property soquired, and validity 
of retrospective legislation and other powers 
to give directions and remove difficulties.’ 

3. The present volume sets out the salient 
features of the Supreme Oourt majority judg- 
ment and the law bearing on the related issues 
and analyses and examines from the critical 
view-point important issues left open, con- 
sidered or decided by the Court. The study 
provides a systematic, objective and dis- 
passionate analysis of the judgment, with 
special emphasis on constitutional questions 
and questions left open or undesided by the 
Court. The author has also referred to the 
Golak Nath decision, and, finally has suggested 
remedies to mest the difficulties which arose 
from these decisions. His method is to state 
the law as it was prior to the judgment, the 
law emerging from the judgment, and the 
consequences of the judgment on other 
legislation, 

4%, The law in this book, which is farnished 
with a table of cases and index, is stated as at 
25th December 1970. Oross references to law 
reports other than those noted in the footnotes 
to the commentary are given in the table of 
cases, This able and exhaustive analysis should 
be useful to lawyers, judges, bankers and others 
who may be interested in constitutional law as 
a means of achieving the ‘social, economic and 
political justice’ of the Constitution. It may 
be that the latest constitutional amendments 
. have made mince-meat of the inviolability of 
fundamental rights, and of the sanctity of 
private property, but these developments may 
not invest the subject-matter of the present 
and similar pablications with more than 
theoretical and academic interest. R.S.S. 
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A JUDGE’S MISCELLANY, By M. 
Hidayatullah, Former Chief Justice: of 
India. 1st Edition, 1972. N. M. Tripathi 
Private Ltd., 164 Samaldas Gandhi 
Marg, Bombay 2. Pp. xi & 324, Price, 
Rs. 30. 

As Mr. Hidayatullah’s speeches abroad, as 
for instance, those at the Conatitution Day at 
Manila, the World Law Day at Geneva and 
Bangkok and other gatherings have not been 
easily available, they have been brought 
together in the volume before us along with 
his other writings. His speeches are replete 
with the observations and reflestions borne 
out of the rich experience and wide knowledge 
of'a breezy and vigorous personality. They 
dwell, inter alia, on the functioning of demo- 
cracy in India and on the keynote of ‘the 
Constitution, and the relations between the 
Centre and the States; elsewhere he speaks on 
judicial methods and the judiciary and the 
rule of law. 


2. The distinguished lecturer touches upon 


some compelling features of the Indian Consti. 


tution, indicating the part played by the 
judges in upholding its special mandate as 
embodied in the Preamble, the Fundamental 
Rights, and the Directive Principles of State 
Policy, and concludes that the national life is 
based upon justice to all citizens and that 
social, economic and political justico is the 
keynote of the Constitution. 1n written consti- 
tutions the Parliament cannot always prevail. 
In determining the field of ultimate gover. 


-eignty in India, the judges murt find their 


own jurisdiction and power from the Oonsti- 
tution. There is no usurpation by the judges 
if they make out their own right from,the 
prescriptions of the Oonstitution. The Funda. 
mental Rights give concrete shape to the Pre. 
amble and to the hopes and aspirations 
expressed in it, “What we bave done”, says 
Mr. Hidayatullah, “is in the right direction 
-.and what we shall do will be watched 
with interest.” Much water has flown down 
the bridge since and Parliament has been 
empowered by legislative enactment to amend 
any part of the Constitution, including , ‘the 
Fandamental Rights. If in pursuing the Direo. 
tive Principles of State Policy it becomes 
necessary to amend the Fundamental Rights 
it is within legislative competence to do the 
needful. It is significant that at the latest 
Tagore Law Leoture, Mr. P. B. Gajendragad- 
kar, another former Chief Justice, has affirmed 
the view taken in the Sajjan Singh case 
(1965) and opines:that the majority view in 
the Golaknath case is not perhaps so tenable. 
3. As regards the proclamation of Eimer. 
gency, the author warns that, even though 
the rights under the Oonstitution may be 
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sestored with its withdrawal, it may not end 
in other spheres like commodity controls and 
requisitions, and holds out England as an 
object lesson. ‘Government by decree is diffi. 
cult to unmake and emergency is a very tough 
` plant to uproot”. Well has it been eaid that 
the Emergency is a “barbed wire entangle- 
ment around the economy”. The author has 
no doubt that there will be a centrifugal 
movement from the Oentre to the States and 
df one party rules at the Centre and another 
in the State, the Constitution will be put to 
Severe strain unless the States are allowed a 
free hand in the matter of legislation. ad- 
ministration, and finances. The problem is one 
of autonomy for the States without impairing 
the unity of India, but the whiphand of the 
Centre works in the allocation of resources 
which go into plans. 


4. About legal methods, there should be a 
@onstructive and not destructive approach; law 
reporting should be controlled centrally, so 
that the law declared by the different High 
Courts might become uniform and an un- 
reported case should only be taken to decide a 
single controversy and not generally stating 
the law in all cases. The judiciary, as the up- 
holder of the rule of law, is the best protec. 
tion against the despotism of the people’s 
reprezentativas. 


5. The reader will find in this volume 
monographs on Guru Nanak, Shakespeare’s 
debated authorship, Martin Luther King, 
Justices Mahmood and Vivian Bose, and 
Mahatma Gandhi, as well ae other contribu- 
tions including his exhaustive analyais of 
human rights in action in India reproduced 
from g book published in Rome. It needs no 
saying that each speech and monograph is & 
profound study in itself, and the book should 
have equal appeal to the lawyer the student, 
and the gensral public. B.8.8. 


THE PAYMENT OF WAGES ACT 
1936. By J. X. Mallik, M.A., LL. B., 
Advocate. Ist Edition. 1971. S. C. 
Sarkar & Sons (Private) Ltd, 1-C Col- 
lege + quare, Calcutta 12. Pp xvi & 457. 
Price, Rs. 25. 

The Payment of Wages Act, 1936 does not 
vegulale or amplify the content of wages, but 
enforces the regular payment of whatever is 
payable as wages, without delay or unauthoris. 
ed deductions, to some categories of low paid 
employees, The definition of wages in the Act 
has been amended from time to time to 
reflect the changing concept of wages fixed by 
individual or collective Sonbenets by adjudica. 
¢ion or legislation. 
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2. The present commentary on the Act 
deals elaborately with the history and impor- 
tance of the legislation in the field of employ- 
ment of labour. The introduction covers the 
findings and recommendations of the Royal 
Commission on Labour, 1931 (the Whitley 
Commision) and of the National Commission 
on Labour 1969. It deals algo with the Labour 
Investigation Committee, the English law 
about payment of wages, and the concept of 
wages and wages under the Payment of 
Wages Act. The Aot itself, with ita 26 sections 
and commevtaries, follows, under the heads 
of Preamble, history of legislation, statement 
of objects and reasons, repugnancy between 
Central Aot and States Acts, beneficent con- 
struction, and delegated legislation. Of the 
elements which have entered into the content 
of wages under the Act we may mention 
wages or salaries, dearness allowance, awarda 
eto., and bonus, Several commentaries have 
appeared on the Payment of Bonus Act; those 
by F. D. Berarwalla, D. N. Vobra, and K. D. 
Srivastava, have been reviewed in these 
columns, 

8. Responsibility for payment of wages, 
fixation of wage periods, time of payment, 
deductions which may be made, fines, main. 
tenance of registers and records, inspector, 
and claims are some of the section heads. 
Others include the conditional attachment of 
property of employer responsible for the pay- 
ment of wages, power of the authorities to 
recover from the employer, penalty, procedure 
in trial of suits, and bar of suits, The Ap. 
pendices, which cover nearly two-thirds of the 
book, are concerned with the State amending 
Acts and the State rules, while the table of 
cases and subject-index add to the usefalness 
of the publication. 


5. The principles laid, down for the juris- 
diction of the Authority under the Aot are 
thoroughly diecussed. The jurisdiction of the 
Industrial Tribunal or Labour Court and a 
Civil Court vis-a.vis the Authority under the 
Act has been examined on the basis of im- 
portant recent decisions. The allied enact- 
ments on wages are raising the question of 
conflick of jurisdictions which the courts are 
trying to resolve on a harmonious construc- 
tion of the different statutes. Among the 
racent decisions which could not be included 
in the publication is that of Kumar Engineer. 
ing Works (Pvt) Ltd. v. Deenabandhu Kolay 
(AIR 1970 Cal 343), which upholds the main. 
tainability of an application before the Autho- 
rity for a claim of back-wages in case of 
withdrawal of an application, resulting in the 
non.approval of dismissal of workmen during 
pendency of proceedings under the Industrial 
Disputes Act, 1947. Another decision (1970 
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M. P. L. J. 897) explains the expresion 
“eapable of being expressed in terms of 
money” in the definition of wages in the Act 
with reference to the supply of Pathan Chap- 
pals to the motor transport workers. 


5. The present publication makes its an- 
notations comprehensive yet precise and in. 
cludes up.to-date decisions of the Supreme 
Court and the different High Courts. The Ap. 
pendices include the latest amendments by 
Central and State Legislation, and the Central 
and State rules and important notifications, 
besides those referred to in the different sec- 
tions from snother appendix. It should be 
quite useful to the members of the Bench and 
the Bar as well as to the students and ad- 
ministrators of industrial law in appreciating 
the principles underlying the Act. 2.8.8. 


SARKAR ON EVIDENCE. (India, 
Burma, Pakistan, Ceylon), 12th Edition, 
by Prabhas C. Sarkar & Sudipto Sar- 
kar, B.A. (Cantab), Advocates, Calcutta 
High Court. S. C. Sarkar & Sons (Pri- 
vate) Ltd., Calcutta, Pp. (160) and 1477. 

. Price Rs, 62. 


It is a melancholy reflection that the author 
of this classic work on Evidence, who had for 
over fifty years been in charge of successive 
editions, did not live to see the publication of 
this, the latest edition; the 11th edition was 
published in 1965, but Mr. 8.0. Sarkar, the 
autbor, passed away next year. Tho law of 
Evidence determines the relevancy of facts, or 
what sort of facts may be proved in judioial 
proceedings; and the production of proof of 
relevant facta, or who is to give it and how, 
and the effect of improper admission or rejées- 
tion of evidence. The one thing on which the 
decision of every case depends is svidence and 
@ thorough understanding of the principles of 
the law of evidence ig necessary for every 
lawyer and judge, for it has to be applied in 
every matter that comes before the judge. It 
is of the utmost importance, therefore, that 
Judges, Magistrates and Counsel should master 
completely the rules and principles of the law 
of evidence, 


2. As the Indian Evidence Act, 1872 is 
drawn chiefly from the English law a study 
of the text books on the subject” is highly 
helpful for a thorough grasp of the principles 
and rules underlying the different sections of 
the Act; they are only statements of roles in 


* ‘Phipson on Evidence’, 1970 (N. M. Tripathi Pri- 
vate Ltd., 164, Samaldas Gandhi Marg, Bombay 
2). The volume incorporates most of the latest 
legislative developments in England and several 
chapters haye been extensiyely revised. - 
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the form of exprese propositions, which Gan 
be best understood by enquiring into the rea. 
sons for those rules, and, for this, a study of 
English and American text books is impor. 
tant, The meaning of the rulea, their object, 
the reasons on which they are founded, their 
gradual development and proper application 
cannot be properly understood without @ . 
previous acquaintance with the law from 
which they are drawn. In the latest edition 
the decisions of the courts in England and the 
U. §. have been incorporated whenever they 
illustrate a particular principle or indicate the 
lines on which suitable changes can be made 
here. Recent English Statutes have also been 
mentioned for the same reason, and the bulky 
tome abounds in English and foreign cases as 
well as spt extracts from many standard 
works, which go a long way to explain the 
meaning and scope of the sections. In the 
previous Edition the book was carefully re- 
vised throughout and some of the principal 
topics more fully treated. Suggestions were. 
made on obscure points not covered by pre- 
cedents and comments offered on a few un. 
satisfactory decisions of the High Oourts. 
| 


8. The law as to the proof of an attested 
document in 8. 68 of the Evidence Act has 
been greatly altered in England by the Evi. 
dence Act, 1938. Under that Act, except wills 
and other testamentary documents instru. 
ments which are by law required to be attest. 
ed may be proved ag if no attesting witness 
was alive; that is, by proof of an attestox’s 
handwriting, and the introduction of such’ a 
law is considered overdue in India. It is high 
time that a thorongh review of the Law of 
Evidence was taken up in India, for there ig 
great scope for re-shaping it in the light ‘of 
enlightened legislation elsewhere, particularly 
in Britain, as the Indian Evidence Act is based 
entirely on the English law. 


&, In the Indian Evidence Act, Ss 6.55 
deal with relevancy of facts, 8s. 56.100 with 
proof, and 8s. 101-167 with the production 
and effect of evidence, The first of the three 
perts examines statements by persons who 
cannot be called as witnesses, statements made 
under special circumatances, how much ofis 
statement is to be proved, and when judg. 
menta of courts of justice, the opinions of 
third persons, and character, are relevant. 
The second part deals with facts which need 
not be proved, oral evidence, documentary 
evidence, public documents, presumption as 
to documents, and exclusion of oral by docu. 
mentary evidence. Burden of proof, estoppel, 
examination of witnesses, and improper rejec- 
tion and admission of evidence, are the topica 
covered in Part 3. Hach Section of the Act is 
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followed by a aani which is introduced 
by illustrations and synopsis 


Addenda 1 & 2 contain cases that came out 
while the: work waa in the Prese. Case laws 
have been brought down to August: 1971. An 
index and table of cases and Appendix add to 

- the utility of the work, which also carries a 
discourse on the practical application of the 
rules of evidence by Mr. Justice O, Walsh, 


M-A.. K. O., which contains hints on points of 


practice and procedure picked up in his long 
experience, R.S.B. 
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LAW LIBRARY ADMINISTRATION & 
REFERENCE. By H. C. Jain, M.A., 


LL.B., Sc., Librarian, Indian Law Insti-. 


tute, New Delhi, 1972. Metropolitan 
.Book Co. (P.) Ltd., Delhi 6. Pp. 172, 
Price Rs. 25. 


How does a law iin differ from the 
others? Itis essentially a reference and re. 
search library where one reference leads to 
__ another, and a reader may therefore have to 
“gonsult a number of books simultaneously, It 
is necessary that all the booke required by 
him should be made available to him then 
and there. Not only, therefore, should the 


books be available in the library, but they- 


should be properly shelved every day so that 
they may be traced immediately as they sre 
required. Besides a law library has to keep 
its collection up-to.date to a greater extent 
than others, because the legislative material 
and law raporte have to be brought upto date 
and it is incumbent upon the librarian to 
supply the reader with the latest material . ex. 
tant. A law library is not merely a collection 
of books and other writings, but it is some. 
thing more; it is a repository of living systems 
of authority and reason, systema which grow 
from day to day, and most: law. books are 
materially affected by the new material added 
to the library from time to time. 


2, In the present neat little book, the 
anthor has put down his experience in the 
Indian Law Institute library where he has 
been working for the last twelve years; he 
has attempted to acquaint the reader with the 
legal literature and problems of a law library. 
Apart from the Indian legal material, the 
book includes foreign legal materials like 
those of U. 8. A., U. K.. Australia and Canada. 
He has tried to equip the fresh library science 
graduate fully to work in a law library. 


3. Law Library Administration and Reader’s 
Bervices are the titles of the two Parts into 
which the book is divided. The planning of a 


law library building. the planning of staff and ` 


ite duties, the acquisition and maintenance of 
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material, and the building of materials, 
are'dealt with in Part I, and Part II covers 
lending services, legal materials, indexes and 
indexing, reference service, bibliographical 
Services, and further reading. The reference 
service includes locating a case when the case 


and year of decision is known, when the 


particular report is notin the library, when 
the exact name of the case is not known, 
collecting cases on a particular subject, foreign 
cases, English and American cases, explaining 


. & Citation, explaining the use of material, and 


reference service in statutory material, both 
Indian and foreign: the contents are elaborate 
as they give s full synopsis. 


4. It would appear that the problems of the 
administration of a law library have not re. 
ceived the attention they deserve from the 
institutions of library science in India. A fresh 
graduate from a school of library science does 
not find it particularly easy to work in a law 
library, being unable to understand the com. 
plex legal literature. Being smong the firs’ 
books on the subject, the present work can 
well be prescribed in the library science 
schools so that the students could get to know 
the intricacies ot the working of a law library. 
before they actually take their diplomas, 
Librarians who are already in a law library 
may find here something new which may help 


- them in their work, some new legal literature 


or a new way of dealing with a problem, The 
book carries a useful index. RB. §. 8. 


THE AMENDING PROCESS IN THE 

_ INDIAN CONSTITUTION. By Hari 
Chand, LL.M. (Lond.), Ph. D. (Lond.). 
1st Edition, 1972. Metropolitan Book 
- Co. (Private) Ltd., 1 Netaji Subhash. 
Marg. Delhi 6. Pp. xv & 242. Price, 
Rs 25. 


It is true that while commenting on & con. 
stitution most authors discuss at length the 
provisions relating to the structure of Govern-. 
ment, judicial ‘review, separation of powers, 
taxation and commercial clauses, the provi. 
pions relating to the amending of the con. 
stitution being more or less paseed over. On: 
the other hand, the existing provisions of 4. 
constitution can be completely changed by 
exercising the power of amendment. In the, 
Constitution of India, the formal process of 
amendment assumed unparalleled importance 
in the Golak Nath decision (which, by the way, 
has provided the stimulus for this study} 
which cannot be circumvented by Parliament 
even by exercising the power of amendment 
and which has been-derived by employing a 
process of reasoning which not only denies to 
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Parliament the power of amendment with 
regard to fundamental rights but also disables 
it from amending the constitution in order to 
got round the decision. There is a complete 
and clear understanding of the amending pro- 
coss which has informed this anthoritative 
‘commentary on it. The author has had to 
plongh through the field of jurisprudence also 
because in the instant case the concepts of 
“power,” “procedure,” “constituent law,” and 
“ordinary law” have bad to be discussed. In 
the absence of abundant material on the 
subject, the author has usefally evolved his 
ideas on a comparative basis. 


2. The author traces the history of the 
amending process in India and subjecte 
Art. 368 of the Constitution to scrutiny and 
thorough analysis, and proceeds to study the 
so.called entrenched provisions in the proviso 
to Art. 368 (viz., the Federal clauses). There 
are also provisions in the Constitution of 
India which permit easy changes to be made 
with or without a constitutional amendment. 
The power of amendment and alleged express 
or implied limitations to it are Goneidered and 
& separate chapter is devoted to the amend- 
ment of fundamental rights. The amendment 
process in action as exemplified by the 23 Con. 
etitution Amendment Acts upto 1870 is dis. 
‘oussed and the Amendment Billa (24th, 25th 
and 26th) on the anvil of Parliament are 
referred to; these have since been passed and 
are being ratified ‘by one provincial assembly 
after another. The contents include each 
paragraph-head in detail, and the study carries 
@ table of cases, bibliography, and subject 
index. 

8. In conclusion the author makes it clear 
that there is a distinction between constituent 
law and ordinary law based upon their res- 
pective natures. Whatever is enacted by Parlia. 
ment acting under Art. 368 is constituent law. 
He has tried to remove the confused thinking 
which regards a large number of Articles of 
the Constitution as alterable by Parliament by 
ordinary legislation, whereas the vast majority 
of them are amendable only under Art. 368, 
with or without ratification. Art. 368 contains 
both the power and the procedure of amend- 
ment and there are no express or implied 
limitations to the power of amendment pro- 
- vided in Art. 363. The problems raised by the 
Golak Nath decision have been examined in 
detail, but the author holds that each and 
every provision of the Constitution is amend- 
able by Parliament acting under Art. 368. A 
large number of arguments for and against 
the propositions laid down in the Golak Nath 
‘casa have been taken into consideration and 
the propositions, saya the author, are mis. 
conceived. The Supreme Court decision in the 
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reverted to in future. The 24th Amendment 


-Bill 1971 is in the right direction, and the 


author has made several suggestions to plug 
the loop-holes in the entrenched provisions 
likely to attract litigation. With increasing 
stresses between the Centre and the States, it 
will be up to the Supreme Court to see that 


the Iaw bends to the demands of the time and 


to grant to the Constitution a measure of 
flexibility when required. 

Prof. Alan Gledhill, who examined this 
study for the award of the Ph. D. degree of the 
London University, considers it the best work 
of ita kind in the last twenty.four years, 
written skilfully and amply. The book should 
be usefal to students of law in general and to 
students of the Indian Constitution in parti- 
cular. R. BB. 


COMMENTARIES ON THE PAY- 
- MENT OF WAGES ACT, 1936. By 
K. D. Srivastava, Advocate, 2nd Edi- 
tion. 1972. Eastern Book Company, 


Lucknow. Pp. xxxvi & 697. Price, 
Rs. 32-50. l 
During the British Rule in India, the 


Payment of Wages Act, 1936 was considered 
an advanced piece of sodial legislation. The 
question of delayed wages and fines in in. 
dustries was considered by the Royal Oom- 
mission on Labour (1930). Prior to this|an 
attempt to enforce weekly payments to em. 
ployees had been infructuous. There was a 
general tendency to allow a comparatively 
long time to elapse before the wages that had 
fallen due could be paid. The impocition of 
fines arbitrarily and indiscriminately was 
another evil prevalent, which the 1936 Act 
nipped in the bud. The Act does not regulate 
or amplify the content of wages, but enforces 
regular payment without delay or unautho- 
rised deductions. The definition of wages in 
the Act has been amended from time to time 
to reflect the changing concept of wages fixed 
by individual or collective contract, adjudica. 
tion,or legislation. The machinery provided 
in the Act for redresa against delayed wages 
and deductions is believed to have worked 
satiafactorily. The present edition of the book 
has been thoroughly revised incorporating all 
important matters relating to the Payment of 
Wages Act, with upto-date case law. Full 
information regarding the rules of various 
States and State amendments have been 
included in the appendices. 

2. The commentaries on each of the 26 sec- 
tions of the Act open with a synopsis, and the 
book carries a table of cases and subject-index, 
Responsibility for payment of wages, fixation 


‘ 
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of wage periods. time of payment, deductions 
which may be made, fines, maintenance of 
registers and records, inspectors, and claims, 
are some of the gection-heads in the Act, 
Others include the conditional attachment of 
property of employer responsible for the pay- 
ment of wages, power of Authorities to recover 
from the employer, penalty procedure in trial 
of suits, and bar of suits. 


3. After the publication of the first edition - 


of this book, the report of the National Com. 
mission on Labour was published. Although 
the Commission considered the operation of 
the Payment of Wages Act beneficial to the 
working class, it regretted that malpractices 
still prevailed, especially in the unorganised 
and small.scale industry, ‘where the arms of 
the law do not reach and workers have little 
awareness of their rights,” It advised therefore 
that the implementing authority should be 
more vigilant in the case of units where mal- 
practices are likely to be common. The Oom- 
mission also recommended that Government 
should have necessary powers to raise the 
present limit of Rs. 400 per month below 
which slone is the Act at present applicable. 
But it is believed that no action has so far 
been taken by Government to implement this 
recommendation. There is no tightening of 
the implementation machinery nor has the 
limit of Rs. 400 been raised. 


4, It is the general opinion that the ad- 
judication of disputes and claims under the 
Act takes an unconscionably long time, and 
that if is high time that such work was 
entrusted to judicial authorities who are able 
to devote their entire time and arrive at deci- 
sions expeditiously. The volume should be of 
considerable use to members of the Bench and 
the Bar as well as the students and adminis. 
trators of industrial law. B.8.8. 


LAW AND PRACTICE OF CHARAC- 
TER AND INTEGRITY ROLLS. By 
Anand Swarup Misra, Retd. Dy. Secre- 
tary, U. P. Government, 1972. Eastern 
Book Company, 34 Lalbagh, Lucknow. 
Pp. xxi and 358. Price, Rs. 20. 
Aceording to the Uttar Pradesh Govern- 

ment, the confidential record of'a Government 

servant is the most valuable possession of his 
career. Ag an official’s career depends on his 
character roll, entries should be made judici- 
ously. Officers making entries in confidential 
rolls should make a careful study of the pro. 
visions contained in the Manual of Govern. 
ment Orders and in the various directives 
issued from time to time. Heads of Depart. 
ments and Oommissioners of Divisions have 
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to see that the instructions for the mainten-. 
ance of character rolls. are carefully observed 
by the Officers concerned. There are geveral 
circulara in which the importance of character 
rolis, the guide-lines for making entries in 
them, the communication of adverse entries, 
the representations against them, and other 
matters, have from time to time been explain. 
ed and amplified. 


2. Character roll entries and integrity certi- 
ficates are matters which sre regulated by 
administrative instructions and not by any set 
of rules as in the case of other conditiona of 
service, like conduct, promotions, reversions, 
termination of services, retirement, punish- 
ment and appeals. It is at times difficult to 
trace the different circulars which are at times 
issued without connecting the earlier links. 
Administrative officers often find it difficult, 


therefore, to deal properly and effectively with 


questions connected with character rolls and 
integrity certificates. The purpose of the book 
before us is to present in a convenient and 
classified manner the subject in all its bear- 
ings. Some allied matters, likely to be useful 
to junior officers in particular and those who 
have grievances to be redressed in respect of 
adverse entries in character rolls or the 
withholding of integrity certificates have also 
been included. 


3. The book consists of five Parts, two of 
them devoted to Precedents and Forms, and 
another to the Appendices. The introductory 
Part discusses the civil servant and his role, 
and there are chaptera which cover the con- 
tents and forms of confidential rolls, guiding 
principles in making entries, communication 
of entries, representations and memorials 
against adverse remarks, and occasions when 
character roll entries are utilised. The general 
provisions on integrity certificates, the with. 
holding of integrity certificates, gist of circu. 
lars on integrity certificates, guide-lines for 
the drafting of representations and memorials, 
and case law on character rolls are considered, 
Each chapter is preceded by a useful synopsis. 
Abbreviations and explanations of certain 
Latin terms, illustrative entries, select biblio. 
graphy and table of cases cited, with subjects, 
are the subject-matter of the different Appen- 
dices, which are followed by an index. 

4%. The administrative officer will find in 
thig book the rules and orders bearing on his 
duties as & recording officer or revising autho- 
rity. Young officers should find its handy 
guide for avoiding adverse entries in their 
rolls or the withholding of integrity certifi- 
cates. There are also practical suggestions for 
drafting memorials and representations with 
appropriate precedents. A self-contained work 
of complete and easy reference, members of 
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the judiciary and of the legal profession should 
algo find it useful. Matters connected with 
character rolls bave come within the purview 
of the Courte. Several adverse entries have 
been ordered to be eased; selections for pro- 
motion have been quashed on ‘account of the 
invalidity of the character roll entries, prima- 
rily because of the violation of the rules of 
natural justice. To those members of the legal 
profession who undertake the drafting of 
appeals, representations or memorials, the 
book should prove to be a handy guide and 
book of referenca. 


§. The book is copiously documented, refer- 
ences to supporting authorities being, given 
throughout, enhancing thereby its -genoral 
utility, B8.8. 


THE BOMBAY RENTS, HOTEL AND 
. LODGING HOUSE RATES CON- 
TROL ACT. By C.C. Anajwala, B.A. 
(Hons.), LL.B. Advocate, High Court, 
Bombay. 1st Edition 1972. C. Jamnadas 
& Co., 146-C, Princess Street, Bom- 
bay 2. Pp. xx & 252. Price Rs. 15. 


The Bombay Rent Act, for short, was passed 
in order to mest the grave housing shortege 
Caused by World War IL The Legislature had 
to impose restrictions on the landlord’s right 
to eject the tenant orto curtail other essential 
supplies and services and demand exorbitant 
rents, and to impose restriction on the tenant’s 
right .to sub.leé or assign the premises or to 
make such use of it as he likes. The Aot con- 
solidated the provisions of the Rent Restric. 
- tion Acts of 1939 and 1944 and made amend. 
ments therein. Called the Bombay Rents, 
Hotel and Lodging House Rates (Control) Act 
1947, it was passed as a iemporary meagure 
but its life has for a variety of reasons had to 
be,extended from time to time, its present 
duration being upto 31st March 1973. 


(2. The 51 Sections of the Act are given in 
favour parts viz., Preliminary, Residential and 
other premises, Hotels and Lodging Houses, and 
Miscellaneous. The Seotionsin Part {I deal, inter 
alia with rent in excess of standard rent, in. 
crease in rents on account of improvements and 
other causes, determining permitted increases, 
recovery of possession, landlord’s and tenant's 
respective duties and- jurisdiction of Courts. 
Part III covers fixation of fair rates, penalties, 
appeals, and procedure in Courts. while the 
last Part includes cognieable offences, offences 
by. companies, rules, and removal of doubt as 
regards proceedings under Ohapter VII of the 
Presidency Small Cause Courts Aot, 1882, 
which provides for recovery of poreon of 
immovable property. 

3, A substantial’ volume of case ia has 
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been built up around this Act, and the present 
publication contains the text of the law ag 
obtaining in Maharashtra and Gujarat, as well 
ad the rules and notifications, with a clear 
commentary supported by the latest case law. 
The introduction. highlighting the special 
features of the law will prove useful! to 


‘students of land laws while the index and 


table of cases adda to the general utility of the 
volume; all amendments to the law made 
up-to-date have been given in the footnotes, 
while the different roles and notifications have 
been included in the Appendices. | 


4. The Bombay Rent Act has helped the 
tenant in securing fixity of tenure on payment 
of a low rentsl which is by no means com. 
mensurate with the rising spiral of wages. . 
But this casts certain obligations on the tenant. 
He should pay and be ready and willing: to 
pay standard rents and permitted increases, 
refrain from change of user and waate, from 
raising permanent structures and causing nuis- 
ance and annoyance. He is besides liable to 
deliver possession in case the landlord ‘re. 
quires the premises reasonably and bona fide 
for ocoupation or for carrying out repairs. 


B. The publication should be eminently _ 
useful to the profession, studenta of law, legis. 
lators and laymen alike. B.8.8. 
THE LAW OF ARBITRATION. By 

Shambhu Dayal Singh, M.A, LL.B., 

and Vishnu Dayal Singh. M.A., LL.B., 

6th Edition 1972, Eastern Book Com- 

pany, Lucknow, Pp. XLIV & 157. Price 

Rs. 40. 


Arbitration is the means by which parties 
to a dispute get it settled through the infer. 
vention of a third person, without having 
recourse to a Court of a Law. A Court may, 
however, have to interfere or the parties 
approach it from the initial stages. To have 
the differences between the parties settled 
through arbitration simply means that the 
actual decision of the dispute will rest with a 
third person called arbitrator, though ithe 
Court may have to intervene to regulate. the 
arbitration proceedings or give the arbitrator's 
award the sanction of law. The law of arbi. 
tration ig based upon the principle of with. 
drawing the dispute from the ordinary courts 
and enabling the parties to have a domestic 
tribunal as substitute. Arbitration, therefore, 
is a reference to the decision of one or more 
persons, with or without an umpire.:of the 
particular matter in difference between the 
parties. The Indian synonym for ‘arbitration’ 
is considered to be Panchayat. 


1 
t 


4972 


2. The Arbitration Act 1940 placed on the 
Statute Book a nniform law on the subject for 
the whole of British India. It repeals the 
Indian Arbitration Act, 1899 and the Second 
Schedule to tha Code of Oivil Procedure, 1908. 
Self-contained, the Act includes, provisions 
for procedure, appeals, and jurisdiction. While 
most of the provisions of the Act have been 
taken from these repealed enactments several 
of them, it is believed, have been based on 
the English Arbitration Act, 1934. Among the 
important changes introduced by the Act are 
provisions relating to the awards by majority 
of the arbitrators, remission, correction or 
modification of an award in cases of arbitra. 
sion out of court, right of appeal against order 
setting aside or refusing to set aside an award, 
end vesting of jurisdiction to deal with a 
zeference or award in one and the same court. 
It will not be possible for an unsuccessful 
ditigant to have the arbitration proceedings 
ze-opened by filing a separate regular suit. No 
Court other than that in which an application 
bas been made under the Act about a reference 
will bave jurisdiction to entertain another 
application with reference to the same appli. 
eation or award. 


3. The 49 Sections of the Act have been 
divided into seven chapters, the introductory 
thepter being followed by the topics of arbi. 
tration without the intervention of a Court, 
arbitration with the intervention of a Oourt 
where there is no suit pending, and arbitra. 
tion in suits; appeals and general topics take 
ap the other chapters. There are four ache. 
dules and six appendices covering repealed 
enactments, foreign awards, the English Arbi. 
tration Acts including that of 1950, the rulea 
framed by the differont High Courts, the 
Arbitration rulea of Ohambers of Commerce 
and Forms and Precedents, 


%, The volume before us presents to the 
degal profession an analytical and exhaustive 
wgommentary on the Aot in a concise form, 
each section being preceded by a useful synop- 
sis. The new provisions which were added to 
the law of arbitration by this Act haye been 
analysed and clearly explained, and -the law 
‘of limitation, in so far as if is relevant to 
applications under this Act, hag been discussed 
at appropriate places, enhancing the value of 
the book, whereas the introductory chapter 
covers the entire law of arbitration and allied 
mattera, followed by the text of the Aot, The 
latest edition, which is the sixth, has been 
necessitated by the substantial addition to the 
-case law since 1966, when the previous edition 
was published; the notes have now been care. 
fully revised and portions of the book entirely 
rewritten. Where there are a large number 
of rulings on a point, the case law in the 
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footnotes has been given Court.wise so as to 
make the reference easy. The volume carries 
a table of cases and index. 


5. A new commercial court with power to 
pit in private inorder to encourage firms to 
bring their disputes to Oourt rather than 
arbitration was being planned in England.* 
But Courts already have adequate safeguards 
against the disclosure of trade secrets. As a 
fact both Oourts and arbitrations have their 
distinctive roles to play, and each in their 
spheres is believed to be irreplaceable. 

B.8.8. 


LIMITED GOVERNMENT AND JUDI- 
CIAL REVIEW. By -Durgadas Basu, 
M.A., LL.D. 1972. S.C. Sarkar & Sons 
(Private) Ltd., 1-C College Square, Cal- 
cutta 12. Pp. XXVI & 575. Price Rs. 50. 


‘Limited Government and Judicial Review’ 
was the subject selected for his Tagore Law 
Lectures of the Oaleutta University in 1968- 
69 by that acknowledged authority on Oonsti- 
tutional law, Dr. Dargadas Basu. The Lectures 
trace the history and development of conetitu- 
tionslism and place the Constitution of India 
in the context thereof for a proper under. 
standing of it. Limited Government and judi- 
cial review constitute the essence of the system 
introduced by the Indian Constitution, and 
this concept involves three elements a written 
Constitution setting up and limiting the vari- 
ous organs of Government; the Constitution 
fonctioning a8 a superior law or standard by 
which the conduot of all the organs of Govern. 
ment is to be judged; a sanction by means of 
which any violation of the superior law by 
any of the organs of Government may be pre. 
vented or restrained or, if necessary, annulled. 
Judicial Review hag this sanction; it means 
that a Court of competent jurisdiction has the 
power to invalidate the act of any Govern. 
ment agency, including the legislature, on the 
ground that ib is repugnant to the Constitu- 
tion. Hach of the foregoing elements is dig- 
cussed in the Lectures comprising the present 
volume, but at the outset some general obser- 
vations are made in order to create the atmos- 
phere in which there can be a meaningful dis. 
cussion on the subject. The Lectures deal 
with the problem of power and the need for 
limitation, the written constitution as a limi. 
tation, the fundamental rights ae a limitation, 
and due process under the Constitution of 
India, They discuss judicial review, inter. 
pretation of Constitution, effects of unconeti. 
¢ationality and prospective over-ruling, and 
¥8fea Russell on Arbitration, By Anthony Walton: 


1970. Stevens and Sons Ltd., London (N, M» 
Tripathi Private Ltd., Bombay.) 
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amendability of the Constitution and judicial 
review of amendment Acts: the 24th and 26th 
Amendment Bills have been included in the 
Appendices. 


2. Limited Government is loosely described 
ad a Government of laws and not of men, a 
governmental system in which absolute power 
is not vested in any one or more organs of the 
State but in which the authority of each of the 
organs of the State is limited by a higher law 
in the form of a written Constitution and a 
sanction and agency to enforce the limitations 
imposed by that law. Limited Government has 
been invented to check the evils of majority 
rule involved in the Parliamentary system: it 
confers power on an arbiter, the Judiciary, to 
see that unlimited power is not wielded by the 
majority regardless of the interests of mino- 
rities, because a majority of the people or its 
representatives may be as tyrannical as a 
distator. The possible evils of representative 
democracy are sought to be reduced by impos 
ing constitutional limitations on the powers of 
a representative assemly. Though the powers 
in a representative democracy are derived 
from the consent of the governed they are 
only for ‘just’ causes; else assemblies intoxi- 
cated by unlimited power can bring about only 
revolutions. It is only to ensure that the 
people's representatives may not exercige 
‘anjust’ powers that Constitutional limitations 
are imposed. 

8. The institution of judicial review gives 
to the Courts of Law the power of testing the 
validity of legislative and other Governmental 
actions with reference to the provisions of the 
Constitution. It is founded on the doctrine 
that the Constitution ia a legal instrament and 
this law is superior in status to the laws made 
by the Legislature, which is itself set up by 
the Oonstitution. Wherever there is a written 
Constitution imposing legal limitations upon 
the organs of Government, there must also be 
an interpreter of the Constitution, and thie 
function is entrusted to the Judiciary, which 
alone is competent to interpret the legal 
instruments. Article 13 in the Indian Oonsti- 
tution empowers the Oourts to declare a law 
to be void when it offends the Fundamental 
Rights and Art. 254 does the same when the 
law offends against the Federal distribution 
of powers, Article 367 declares that the Con. 
stitution is a legal instrument and questions 
as to its interpretation will be dealt by the 
High Courts at the Primary level and by the 
Supreme Court on appeal (Arts. 226, 228 and 
132), A petition on the ground of the contra. 
vention of a fundamental right can be brought 
directly before the Supreme Court under 
Art. 32. Articles 141 and 144 make the 
Supreme Oourt decisions binding on all autho. 
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rities. Judicial Review in India covers the. 
Constitution of India in its entirety, subject 
only to the condition that the provision of the 
Constitution which is sought to be enforced 
by the Court against the Legislature must be. 
justiciable and mandatory. 


4. The volume contains a table of eases and 
index. R.8.8. 


THE LAW OF THE INDIAN CON- 
STITUTION. By P. S. Atchuthen 
Pillai, M.A., M.L., 1972, Rajan Bro- 
thers (Trustees) Ayampuram House, 
Palkulangara, Trivandrum 1. Pages 
xxviii, 903 & xi. Price, Rs. 33. 


The present publication is a readable text. 
book on the Indian Constitution arranged 
topically, with commentaries on the relevant 
Articles of the Constitution, in order to enable 
the reader to get a firm grasp of the subject 
and bave all the information available at 
hand. The author describes the law relating 
to citizenship and its rights and privileges, 
the nature and scheme of Fundamental Rights, 
and the doctrines of eclipse and severability. 
He discusses the right to equality and what is 
reasonable classification, discriminatory legis. 
lation, prohibition of discrimination based on 
religion, social reform and land reform laws. 
He examines the reasonable restrictions om 
the freedom of the citizen, the topics of judi- 
cial review and due process, freedom of speech, 
freedom of assembly, freedom of association, 
and freedom of movement. The right to ac. 
quire and hold property, Constitutional gua- 
rantees for the protection of accused persone 
in criminal cases, the right to life and per- 
sonal liberty, religious, cultural and educa 
tional freedom, are considered, The author 
is then concerned with Constitutional judicial 
remedies and writ petitions. The Directive 
Principles of State Policy, workers’ welfare 
and panchayat legislation, and separation of 
the judiciary. The topics of the impeachment 
of the President, his Oonstitutional position 
and his immunities, sre analyeed, and the 
rights and privileges of Parliament and State 
legislatures are explained, after which the: 
topics of Ordinances, Centre— State relations, 
and power of Parliament to make laws for 
the States, are tackled. The reader’s attention 
is focussed on the limitations on the taxing 
power, taxes on inter-State sales and pur- 
chases, sales and purchases outside the State, 
and Export.Import trade. 

2. Several pages are devoted to the topics 
of freedom of trade and commerce, succession 
to property, contracts and obligations, con. 
tracts by Government, and suits and proceed- 
ings by and against Government. The jurie- 
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diction of the Supreme Oourt of India and 
the High Courts, the scope and analysis of the 
Articles relating to the rights of Government 
servants, reduction in rank and change in the 
age of superannuation, sre among the topics 
covered elsewhere. Other sections are con- 
cerned with elections and the Election Com. 
mission, Official language, Emergency powers, 
and amendment and interpretation of the 
Constitution. 


8. The publication brings within its com. 
pass the latest Constitution Amendment Acts, 
the 24th, 25th, 26th and 27th which have 
introduced drastic changes in the matter of 
Amendments, right to property, and privy 
purse of the Princes, and these have been 
commented upon specifically and at length. 
The author analyses the conflicting views of 
two auch eminent critics of these Amendments 
as former Ohief Justice K. Subba Rao and 
former Kerala Justice V. R. Krishna Iyer. 
The 37th Amendment Act relates to the crea. 
tion of a Legislature and Council of Ministers 
as part of the scheme of re.organication of 
the North-Eastern Territories of the Union of 
India. There are six Addenda and six Supple- 
ments incorporating the latest decisions as 
well as amendments to the Constitution. The 
law has been stated as at 31at December 197), 


4, Written lucidly, the publication should 
be highly useful to students, lawyers, and 
even laymen who want to gain a knowledge 
of the subject. Neither a digest nor an ency. 
clopaedia, it is intended to be read easily, and, 
therefore, is not encumbered with too many 
references; the author has, however, tried to 
refer to every decision of legal significance 
on important aspects of the Constitution. 
The publication also contains an exhaustive 
table of cases, contents, and subject index, 
with the aid of which the reader can easily 
pick out the subject of his choice. B.8.8. 


A TREATISE ON HINDU LAW. By 
S. Venkataraman, 1972. Orient Long- 
man Ltd., 36, Anna Salai, Medras, 2. 
Pp. xxxvii & 394. Price Rs. 17.50. 
Designed to serve as a text book for stu- 

dents who have to do a course in Hindu law 

and others interested in the subject as teachers 
or ga lawyers, the book under review presenta 
in outline the principles of Hindu law in 
operation today. ‘Traditional Hindu law, 
everyone knows, had its moorings in Hindu 
religious principles, only insignificant amend. 
ments being made during the British period 
for fear of offending religious susceptibilities. 
India bas sinss become secular, the Constitu- 
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tion declaring against any form of discrimina.. 
tion on grounds of caste or sex. 


23. Hindu law, as understood generally and. 
as administered till recently by British Indian 
Osurts as well asthe present Indian courts, 
is regarded as aecertainable from the Sruti or 
the Vedas, the Smritis, Commentaries and. 
Digests, Custom, Judicial Decisions, and En. 
actmenta of the Legislature. Large sectors: 
of the law were codified in 1955.56 by legisla- 
tion, and they, being secular, have no trace of 
religious elements about them, and in their 
territories the earlier Hindu law hag been 
supplanted. Large parts of the law like that 
relating to joint family, partition, and debts 
continue to operate as before. What waa 
done in 1956.£6 was to codify the law in the - 
form of the Hindu Marriage Act, 1955, the 
Hindu Succession Act, 1956, the Hindu Mino- 
rity and Guardianship Act, 1956 and the 
Hindu Adoptions and Maintenance Act, 1956 
(see commentaries on these Acts by 8. V. 
Gupte, 1970, N. M. Tripathi Private Lid, 
Bombay). l . 


3. The principles of Hindu law in regard to 
subjects like Contracts, Hividence, Oriminal 
law, Procedure both civil and criminal and 
Transfer of Property, are now superseded by 
territorial lawa like the Contract Act, Evi- 
dence Act, Penal Oode, Oivil Procedure Code, 
Criminal Procedure Code, and Transfer of 
Property Act. To understand even the codi.. 
fied parts of the law some knowledge of the. 
background is necessary. The book under 
review is therefore divided into three Parts.. 
Part [is devoted to preliminary and histori. 
cal matters, Part II covers uncodified law like 
joint family, debts, partition, gifts and wills, 
and religious and charitable endowments, and. 
Part III deals with codified law like marriage. 
adoption, minority and guardianship, main. 
tenance and succession. The textes of the. 
Hindu Marriage Act, 1955, the Hindu Suoces- 
sion Act, 1956, the Hindu Minority and Guar. 
dianehip Act, 1956 and the Hindu Adoptiong 
and Maintenance Act, 1966, constituting the 
codified rart of Hindu law, are given in the. 
Appendix. The synopsis at the beginning and 
the table of cases and index add to the value 
of the work. Oase law down to the time of 
publication has been presented, particularly 
decisions of the Supreme Court having regard 
to the provisions of Ark. 141 of the Constitu. 
tion. 

4, The Orient Longman Law Library series. 
has been planned to meat the requirements. 
of students of lew and as handy reference for 
lawyers, more or less on the lines of the. 
Concise College Texts, (published by Sweet, 
and Maxwoll, Ltd., London (N. M. Tripathi 
Ltd., Princess Street, Bombay) or Oracknell’e 
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Law Student’s Companion Series 1969 (Butter. 
worths). Hach volume in the series deals 
comprehensively with one important aspect of 
daw, written bya specialist in the field, with 
emphasis on clear and lucid exposition. ‘Since 
part of the present Hindu Law is codified 


REyIEWs | Fabia E 


TRANS, 


A, r Br 


while the rest continues a as dinon Law, ithe 
principles arepre sented in s narrative form, 
facilitating easy understanding, instead! of 
a8 a commentary on the provisions of | the 
Acts in the codified part and ag a discussion 
of the topics in the uncodified part, ae 7 : 
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Books for You 


BAGRP’s Law of Industrial Disputes 


This book is a valuable guide to modern industrial relalions. No point goes 
unexplained and all Questions on the matter of Industrial Disputes are dealt with 
succinctly and in the form in which they generally arise at the bar or before labour 
consultants, industrial managers and business executives. Bagri’s Law of Industrial ` 
Disputes pays particular attention to the historical aspect both as regards the changes 
in the statute and the evolution of the principle of Law at present applicable. 


Edition 1972 Rs. 65.00 


CHOPRA’s Payment of Wages Act 


: This new book on the Payment of Wages Act adopts a new approach to the 
subject by explaining the law in terms of its practical applications. The Central and 
State Rules as also the State amendments enhance its utility to a great extent. 


Edition 1972 Rs, 36.00 


BHAUMIK’s Indian Railways Act 


A masterly commentary on the Railways Act with up-to-date amendments and 
reported decisions, It contains rules framed under different sections of the Act Allied 
Acts and general informations sre added attractions, All intricate questions of law 
have been dealt with. 


Fourth Edition 1972 ; Rs. 26.00 


DeSQUZA's Forms & Precedents of Conveyancing 
& Other instruments and Major Petitions to 
Court 

Many new chapters, Forms and Precedents have been added and Old ones. have 
been improved in some places, The stamp duty payable for the different forms of deeds 
in different States have been noted as far as possible. The book is intended not only 


for the members of the legal profession but also for the laymen. It is a popular handy 
book on conveyancing for all. 


Ninth Edition 1972 , Rs. 18.00 


DATTA’s The Company Law 


Contains the text of the 1956 Act, Central Government general rules & forms, 
Companies (Court) Rules and a host of other relevant Acta & Rules and extracts 
therefrom. The comments are short and to the point supported by Indian decisions. 


Of great utility to Company Directors, Secretaries Executives, Students and 
busy practitioners. 


Edition 1972 Rs. 66.00 
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selected 1972 Editions in Law 
1, Beetra: Dictionary of Statutory Terms 1972 =: 12.50 
2. Besai; All-India Point-noted Index of Overruled and Reyersed 
Cases (Civil & Criminal) para meade, 1972 45.00 
8. S. Row: Railways Act (with allied legislations) 5th Ed. 1972 45.00 
4, S. Row: Stamp Act (Central & States) (1965 Ed, with 1972 Supp.) 4th Ed. 1972 50.00 
5, Dhameja; Registration Act (with States Fees & Amendments) 
(1968 Ed. with 1972 Supp.) 1972 985.00 
@, Subrahmanyan; Guardians and Wards Act, Majority Act & Law 
of Minors (1968 Ed. with 1972 Supp.) 1972 85.09- 
7, Chaudhary: Art of Writing Judgments (Civil & Criminal with 
Model Judgments) (L967 Ed. with 1972 Supp.) 2nd Ed, 1872 15.00 
8. Chaturvedi: Judiciary Under the Constitution (1967 Ed, with 
1972 Supp.) 1972 20.00- 
9. Anand: Law of Torts (1967 Ed. with 1972 Supp.) Sra Ed. 1972 85.00- 
10. Anand: Principles and Legal Ethics (1965 Ed. with 1972 Supp.) 1972 15.06- 
11. Jyengar: Trade & Merchandise Marks Act (1965 Ed. with 1973 
Supplement) 1972 30.00 
12. Beotra: Indian Oaths Act (with Forms) (1964 Ed. with 1972 
Supplement.) 1972 8.0- 
13. Shangloo: Lawyer's Etiquette (1962 Ed. with 1972 Supp.) 1972 8.00 
14, Achar & Venkanna; Dowry Prohibition Act (with States Noti- 
fications) (1962 Ed. with 1972 Supp.) 1972, 6.00: 
15. Mitter: Defamation and Malicious Prosecution, Civil and Cre 
` 7 minal, (1969 Ed. with 1972 Supp.) 5th Ed. 1972 15.00- 
16. Jai Prakash: Essential Commodities Act (with Central Orders) 
(1969 Ed. ‘with 1972 Supp.) 2nd Ed. 1972 30.00- 
17. Consol; Law of Foreigners, Citizenship and Passport (1969 Ed. 
with 197 Supp.) 2nd Ed. 1972 25.00- 
18. Iyengar: Copyright Act & Rules (with useful Appendices) (1968 
. with 1972 Supp.) 2nd Ed, 1972 80.00 
19. Chandak: Gift Tax Act & Rules (1968 Ed. with 1972 Supp.) 1972 85.00: 
20. Sastri: Law and Practice of Co-operative Societies Act (Central 
& States) (1968 Ed. with 1972 Supp. in 2 Vols.) 2nd Ed. 1972 70.00 
21. Dr. Bannerji: Specific Relief Act (T. L. L.) 5th Ed. 1971 45.00- 
22, Kothari: Conveyancing Draftsman & Interpretation of Deeds & 
Documents with 800 model forms, 2 Vols. 2nd Ed. 1972 - 70.00- 
23, Bindra: Hindi Pleadings and Practice (with 550 Model Platnts 
and Defences) (1984 Ed. with 1972 Supp.) i 1972 25.00 
24, Das: Arbitration Act (1968 Ed. with 1972 Supp.) 2nd Ed. 1972 40.00- 
25, Snbrahmanyan: Law of Minors (1968 Ed, with 1972 Supp.) 1972 15.00- 
26, Bannerjee: Law of Execution (1868 Ed. with 1972 Supp.) 1972 55.06 
27. Chandak: Law of Costs, Accounts and Valuation (1968 Ed. 
: with 1972 Supp. 1972 40.00- 
28. Subrahmanyan & Singhal: mtract Act in 2 Vols, (1968 Ed. 
with 1972 Supp.) 1972 ` 70.00 
29, Ham Sarma: Law of Mesne Profits (1967 Ed. with 1972 Supp.) 4th Ed. 1972 12,50 
80, S. Row: Indian Succession Act (1966 Ed. with 1972 Supp.) 3rd Ed, 1972 45.00 
81, Gopalakrishnan: Law of Wills (1065 Ed. with 1972 Supp.) 2nd Ed. 1972 80,00- 
32, Suryanarayan Iyer: Indian Trusts Act (1965 Ed, ;with 1972 
Supplement) 1972 30.00- 
83, Gupta: Power-of-Attorney Act (1964 Ed. with 1972 Supp.) 1972 8.00- 
84, Devlalkar: Hindu Marriage Act (with States Rules) (1964 Ed. ` 
with 1972 Supp.) . 7 2nd Ed. 1972 16.00- 
85. Gopalakrishnan; Hindu Adoptions and Maintenance Act (1969 
Ed. with 1872 Supp.) 8rd Ed. 1972 15.00- 
886. Krishnamurti: Police Powers and Duties (1965 Ed. with 1972 
Supplement) 2nd Ed. 1972 20.00- 
87. Mitter: Police Courts and Investigation (1965 Ed. with 1972 
Supplement) 1872 15.00- 
38. Chaudhuri: Law of Confessions & Evidence of Accomplices 
(1987 Ed. with 1972 Supp.) 6th Ed. 1978 30.00- 
Place your orders with : — 
LAW BOOK COMPANY 
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New Books for You 


MITRA on Central Excises & Salt Act, 1944 


A companion volume to the author's work on the Customs Act. Important and 


relevant case.law have been referred to and the Appendix contains extremely useful 
materials. ó 


Edition 1972 Rs, 40.00 


MITRA on Foreign Exchange 


Deals with the Foreign Exchange Regulation Act, 1947 concisely elucidating 
the provisions of the Statute drawing on important judicial decisions and on the 
Exchange Control Manual. Relevant Acts, Rules and Notifications given in the 
Appendix. 


Edition 1972 Ra. 40.00 
MITRA on Carriage by Sea 


Tagore Law Leoture—traces the origin and history of maritime law, deals with 
contract of carriage, its performance, freight, shipowner’s liens, relevant Indian 
statutory provisions, admiralty jurisdiction of Chartered High Courts, charterparties 
and bills of lading, with valuable appendix. 


Edition 1972 Rs. 30.00 
MITRA on Co-ownership and Partition 


The book contains a full and complete statement of law and procedure of 
Oo-ownership and Partition. All recent developments of the law and decisions thereon 
have been noticed and new and important matters have been included. An exhaustive 
subject index at the end increases the usefulness of the publication. It is indispensable 
to lawyers and judges alike. 


Fourth edition 1972 l Rs. 25.00 
MITRA on Customs Act, 1962 


A handy volume dealing with the law in a lucid, concise and precise manner 
Valuable appendices containing the Sea Customs Act replaced by Act of 1962, relevant 
Rules, Regulations and relevant Orders. 


Edition 1970 Rs. 26.00 


MITRA on The Provincial Small Cause Courts Act 


In the present edition, the new development in case-laws and amending laws 
have been incorporated. Discussions are clear and concise. Emphasis has been laid 
on the principles deduced from case-laws. Provides key to the solution of knotty day 
to day problems in the application of the Act. 


Eleventh edtiton 1972 Rs. 26.00 
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Announcing Publication of the 
New Edition of the Pride of India 
Sir John Woodroffe and Syed Ameer Ali 


Law of Evidence 


43th Edition, 4972, in 4 Vols. (Each Yol. Containing, 1,000 Pages) 


Revised by E. S. Subrahmanyan, Advocate. 


The world famous achievement of master-minds now revised and brought up to date by 
personality no less renowned, and yet with great care, the original trend maintained. The classic 
treatise on the subject needs no introduction. The entire Law of Evidence—Indian Laws and the 
relevant provisions of English and American Law—are thoroughly discussed and treated in a masterly 
manner. No Lawyer and no Court can afford to miss it. In fact, no library is complete without 
this book. It is a feature of the present edition that the printed words and figures, whether in the 
body or in the footnotes, have been checked to ensure accuracy of the highest order and maintain 
the unrivalled excellence of the monumental treatise. 


What the Reviewers have said about this classic! | ! 


u.. needs no introduction ... celebrated treatise ... explains in a lucid style, the general 
principle of the law ... the treatise has attained the position of locus classicus and is being followed 
and quoted by the highest Judicial Tribunals... every law library should possess a copy of this 
classical work...” — All India Reporter. 

u.. celebrated treatise .-. has attained the position of locus -classicua ... the classical work ... 
has enjoyed the reputation of being one of the most authoritative treatises on the Law of Evidence 
in India... The book is not merely voluminous digest of cases but is in the real sense of the term 
a ‘treatise’. The General Introduction is indeed a treasure-house of information ...” 

— Kerala Law Reporter. 
u The classical work ... established itself as a prime favourite with the Bench and the Bar 


and is an authoritative text on the subject... The book is masterly, luminous and analytical com. 
mentary ... ” — Allahabad Law Times. 


“this classical work of ‘Woodroffe and Ameer Ali’ needs no introduction ... enjoyed the 
reputation of being the one authoritative text ... this magnificent production which is bound certainly 
to find a place in law Hbraries in India...” — Gujarat Law Reporter. 

“ .. needs no introduction ... considered a classic ... and has held the field ever since ... ” 

— Bihar Law Journal Reporter. 

u. this classical work on the Law of Evidence by Woodroffe and Ameer Ali hardly needs 
any introduction ...” — Punjab Law Reporter. 

“.. we ‘have nothing but praise for this magnificent production which is bound certainly to 
find a place in law libraries in India...” — Bombay Law Reporter, 

“a standard authoritative one ... the book is a boon for the Bench and the Bar...” 

— Outtach Law Times. 

“_.. very useful ... deserves an honoured place in each and every law library..." 

~— Allahabad Law Journal, 

“a.a classic on the law of evidence .., an indispensable reference book...” 

— Maharashtra Law Journal. 

u... The monumental and standard book ... does not need an introduction .. ” 

. — Mysore Law Journal. 

‘The treatise has attained the position of locws classicus and is being followed and quoted 
by the highest Judicial Tribunals .. Every Law library should possess a copy of this classical 
work se ” — Madras Law Journal. 


Yol. 4 ready, May, 1972. ; Vols. 2,8 & 4 fast progressing, 
`` Rs, 440 per set of 4 Vols, 





Please place your orders with : 
LAW BOOK COMPANY 
Sardar Patel Marg — Post Box No, 4 ALLAHABAD-4, 
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TWENTY-SECOND (1971) EDITION 
OF 
THE LAW OF CRIMES 


RATANLAL RANCHHODDAS, BA. LLB, 
ADVOCATE (0.8.)) BOMBAY HIGH COURT 


AND 
DHIRAJLAL KESHAVLAL THAKORE, B.A, 
BARRISTER-AT.LAW 
Edited by : Manhar R., Vakil, Bar-at-Law, Zditor: The Bombay Law Reporter. 
Assisted by : Amiya K. Sarkar, M.A., LL.B., Advocate, Asst, Editor : The Bombay Law Reporter. 


Royal 8yo, Pages 1626, Full Cloth. Gilt title, Price Rs. 60, 





SOME OPINIONS ON THIS EDITION. 


The Hon'ble Mr. K. S. Hegde, Judge of the Supreme Court of India:~"The standard set up 
by the earlier editions has not only been maintained but has been proye: Law of Crimes by 
Ratenlal & Dhirajlal has been a constant companion of mine both as a lawyer as well as a judge 
for ready reference on the subject. I have always considered it as the best book.” 


The Hon'ble Mr. P, Jaganmohan Reddy, Judge of the Suprems Court of India: "I am familiar 
with the book from the time I started practice and have used it on every occasion when dealing with 
penal laws. The book is a must for every lawyer, judge, scholar, student and academician”. 


The Hon'ble Mr. Jagat Narayan, Ohief Justica of the Rajasthan High Oowrt: ‘ The Commentary 
has been thoroughly revised to make it more useful. All the important decisions of the Supreme 
Court and the h Courts have been incorporated and outdated material has been eliminated. I am 
sure the book will be found to be of invaluable help by members of the Bar as well as by students 
of Criminal Jurisprudence.” 


The Hon'ble Mr. K., Veeraswami, Ohief Justics of the Madras High Court: "Theo New edition 
is undoubtedly an improvement over the previous edition, and exhibits the considerable pains taken 
and the careful attention given to make it as comprehensive and up-to-date as possible, I hope and 
trust that this edition will be very useful to the Har, fhe Bench and the public.” 


The Hon'ble Mr. P. N. Bhagwati, Chief Justics of the Gujarat High Oourt: "It is a standard 
work which has acquired great reputation over the years and I am glad you have brought out a 
new edition with a ylew to making it up-to-date.” 


The Hon'ble Mr, H. R. Khanna, Ohisf Justice of tha High Oourt of Delhi: "Law of:Crimes by 
Ratanlal and Dhirajlal is well known to the members of the Bar as well as those on the Bench as a 
standard work on the Indian Penal Code, In the new edition a good deal of outdated material has 
been pruned off and new material reflecting the latest judicial decisions has been added. I am sure 
the new edition would be welcomed by all concerned,” 


The Hon'ble Mr. V. G. Oak, Chisf Justice of the Uttar Pradesh High Oourt: ''Ratanlel’s Law 
of Crimes has been the standard commentary on the Indian Penal Code for half a ees I have 
paned through the twenty-second edition of the book. Although Sections 34 and 149, I, P. C., have 

n on the statute book for over a century, trial Courts and appellate courts continue to rience 
difficulty in appl those provisions, I note that the latest edition of Ratanlal’s Law of Crimes 
has covered the latest decisions of the Supreme Court on sections 34 and 149, I. P. O” 


: The Hon’ble Mr, Harbans Singh, Ohtef Justice of the High Court of Punjab and Haryana: 
''The commentary already enjoys the reputation of being a standard book on the law of Crimes. By 
revising it thoronebly and bringing it up-to-date in\case-law the authors have enhanced its utility 
orthos to pe the ch and the Bar. The book is handy and will form a valuable addition to 
every law library.” 


THE BOMBAY LAW REPORTER (Private) LTD. 


“KRISHNA MAHAL”, MARINE DRIVE, BOMBAY 20. 


Apply to: — 
N. M. TRIPATHI (Private) LTD., Samaldas Gandhi Marg, BOMBAY 2, 
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“Phone: 3441 Grams: Document Houses, SIMLA-3., 
(A. 1. F. D. INVESTIGATION BUREAU ) 1930-1972. 
For DETECTING FORGERIES in IMPORTANT cases ; 
Wills, Partnerships, Agreements, Deeds, Pronotes, etc. 
Rafer to: SENIOR CONSLTS. 
SCIENTIFICALLY FORENSIC OPINION UPHELD by JUDGES 
of the SUPREME COURT of INDIA. 
on Examination of Questioned Documents Inks & Paper Analysts € Ballistic Experts, 
Dr. BAWA R. SINGH, Ph. D., Goid Medaliist, 


(Great Britain), etc. F.R. M.S., M. R.P. S. 





FO teen ed {LA CCCCCCSCOCOCOCġCKCġġġKđűKmasasCűKġQġűQCZCa0amaamamaŐŐŐŐ Ő mi wats 
_ Grams : “EXPERT JAIPUR” Telephone : 72135 


INTERNATIONALLY KNOWN EXPERT 
AGAIN AT YOUR SERVICE 


rof. B. B. Kashyap 


B.A, (Hons.) LL.B. (Delhi), M.L.A.I. (U.S.A,), F.R.M.S. (London) 
HANDWRITING & FINGERPRINT EXPERT 


Recently visited New Sootland Yard of London and various Forensia Sclencs 
Laboratories of 16 countries of Europe, Africa and Asia, i.e, England. Denmark, Norway; 
Sweden, Finland, Holland, Belgium, France, West-Germany, Switzerland, Italy, Greece, 
Repal, U. A. R. Iran and Afghanistan, where Kashyap had gone to attend two . 
‘International Conferences, advanced study and lecture tour, ps 


Chitaranjan Marg, C-Scheme,. Jaipur-1. (Raj.). 
A. N. GANORKAR, B.A., LL.B., F.R.MS. (London) - 
F., A. S. C, (U. S. A.) (Trained in U, K, & U. S, A.) 
Office £ Res.: 2, South Tukoganj, INDORE (M. P.) Phone No.: 5432 
Branch Office: C-84, Sewad House, Prithviraj Road, JAIPUR-1 (Baj.) Phons No.1 14686 
Beaminer of Questioned Doouments, Finger-Prints, Handwriting & Fire-Arms uperi 
i CONSULTANT TO THE GOVT. OF RAJASTHAN, . 
Various Courts from Jammu & Kashmir to Andhra Pradesh refer cases directly, 
Most reasonable terms. Correspondence invited. 














TELEPHONE: 23113 TELEGRAMS: “EXPERT, NAGPUR” . 
For Expert Opinion & Evidence 


C. T. BHANAGAY 


TRAINED IN ENGLAND F.A. F.Se., B.A. LL.B., E.R.M.S. (LONDON) 


CONSULTANT TO GOVERNMENT OF RAJASTHAN 
HANDWRITING, FINGER-PRINTS AND BALLISTICS EXPERT AND CRIMINOLOGIST 


Ramdaspeth, NAGPUR-1. 


RAILWAY ESTABLISHMENT RULES & LABOUR LAWS 
, By — B, 8. MAINEE, M.A., LL.B., D.I. ; 
With detailed commentaries and authorities on various topics including DISOIPLINE, APPEAL & 


CONDUOT RULES, Pension, Provident Fund, Selections, Promotions, Seniority, Suspension, Recrai tment; 
Retirement, eto, 


An indispensable book for RAILWAY ADVOCATES and others dealing with Railway services matters. 
Pages: 540 Hzcellent got-up—Fine paper Price Rs, 12/- only postage extra. 8 Copies postage and packing free» 
Plegss send your ordsrs:—VERMAN & Co, Publishers & Booksellers P.B. 51, (R) Saharanpur (U.P.) 
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DISPUTED DOCUMENTS? Phere: 565483 - 
Consult: M. K. MEHTA, Examiner, Questioned Dooumente, 
15.A4/33, Western Extension Area, Ajmal Khan Road, Karol Bagh, NEW DELHI-5. 
Author of: pe yeep TOA TION OF HANDWRITING & CROSS-EXAMINATION € OF EXPERTS, 


th enlarged & revised edition. ce Ra, 32-50 - 
AA RTO OF THUMB IMPRESSIONS & aE EnO oF 
FINGER PRINT EXPERTS. 2nd Edition. Price Rs. 15-00 


‘The Supreme Court & almost all the High Courts have purchased the books for Judges’ Library. 
Various Courts throughout India send ene documents io M. £. MBHTA for eee 





Qualify as a 


DOCUMENT EXAMINER 
for 8s BETTER Future, STATUS & SUCCESSFUL CAREER OF SECURITY 
VERY VALUABLE GENERAL TRAINING COURSE at 
COLLEGE OF DOCUMENTS SPECIALISTS 
( Established : 1930) 
Re-started after partition of the Couniry 
Prospectus for Postage stamps of only eighty-five paise.- 
QUESTIONED DOCUMENT EXAMINER’S HOUSE, SIMLA-3S&, 





‘In disputed document cases. of all descriptions please consult 


Pandit Ugrasen Kashyap 
B.A., LL.B., LT. 


Formerly of Kashmere Gate, Delhi, now residing and practising at Agra. 


An expert of about forty years’ standing and well known to thousands 
of leading advocates all over the country. 


Address : House No. 87/264, Nagla Padi, Near 
New Agra Police Station, Dayalbagh Road, AGRA, 








Telephone; -23897 


For Expert Opinion & Evidence. 
ON 


Handwriting & Finger Prints 
CONSULT : 


EX. LIEUT. A. D. CHITALEY, LN. 


R.C, MLAS. (U.S.A) 


Handwriting & Finger Print Expert 


PLOT No. 88, ABHYANKAR NAGAR, 
Behind Abhyankar Nagar, Post Office, 
NAGPUR- 10. — Enquiries Solicited. 
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Phone No.: 334323 Telegrama: ‘Dixit Expert’ Grams : Forgerfoe Phone: 71183 
oonsurr Nagpur, K. S. RAMAMURTI 
SENIORMOST GOVT. EXPERT HAND-WRITING & DOCUMENT BXPERT 
M. B. DIXIT, wa. LL.B. ; fof 40 years’ standing) 
Govt. Examiner of Questioned Dosimiënis M. P. 8. II Main Road, Gandhi Nagar Adyar, . 
CAN SEND PHOTOGRAPHER SARS on 
48, In front of Mecosabagh High School, Hand-writing Hepert ence review natruce 
NAGPUR e yaaa 
-PARMESHWAR DAYAL, M. A. Phone No. 5562 
& : Hon Fist nis, Fue or ogre te about 
: a OCUMENÉ oos os 
Anil Kumar Mathur, . H. L. BADHWAR 


Document Examiners, 


EXAMINER OF QUESTIONED DOCUMENTS, 


Torga Med " T Y 21 Sir Hukamchand Bhawan, Nasia Road 
Medows House, ows St. BOMBAY-1. (near Janta Hotel ) INDORE (M. P.) 


Phones Offica : 284088 Resi. : B38785 | | Consulted by Govt, — Mzperiencs over 24 yenra. 











INDIAN INSTITUTE OF CRIMINOLOGY `| Phone { Office: 259683 

“SWAGAT” RAMDASPETH, NAGPUR—1 Resi, ; 441281 
Offers : POSTAL COURSES in Identification of T, 

(1) HANDWRITING (2) FINGER-PRINTS Ee CATIA H 

(3) FIRE ARMS (FORENSIC BALLISTICS) GAJJAR & GAJJAR 


























For Prospectus Send by M. O. Rs. 2J- sa 
Or Rs. 3/- for Regd. Post to: , k Bopati 
Miss P, K. SARASWATHI Examiner Press Building 
Asst, Director (Admn.). 36, Dalal Street, BOMBAY. 14. 
“FOR DISPUTED DOCUMENTS AND Phone: 6853 Grams ‘DOCUMENTS’ 
FINGER PRINT CASES OONSULT INDORE- 3, 
Consult: T. P. PATIL, BA. LL.B., 0. T. SAR WATE, B.A., 2.3,, RMB, i 
(Trained in England) Consultant to 
DOOUMENT EXAMINER > MADHYA PRADESH & RAJASTHAN 
Jatharpeth Road, AKOLA (M. 8.) For Disputed Documents, Finger-Prints 
Bombay Of fica s Addrese er floor, 48, Veer & Fire-Arms 
riman Road, Fort, Bombay—1. Can send Photographer 
Akola Phone i Bombay Phone 252646 5, Yeshwant Niwas Road, INDORE-S, 
A. T. BHANAGAY, For Expert Opinion & Evidence on ` 
B.A., B-50. LB.) M. LAL HANDWRITING — FINGER PRINTS. 
Emaminer of Questioned Documents . Please send Documents | Photos | Negatives to: 


F ] Govt. Examiner of tioned . 
eee a Sovtbay State fos ove id oued | | a.S, PRAKAS RAO, Asst. Direotor (Q. D.) 


369-A, Gandhinagar L, A. D, College Square INDIAN INSTITUTE OF CRIMINOLOGY 
North Ambazari Road, NAGPUR. _ “Swagat” Ramdas Peth, Nagpur—1, 














u Examination of age of ink-identification of a 
typing-machine, disputed writings, Finger WHEN ORDERING A LAW BOOK 


prints & Firearms undertaken. Scientific 


Laboratory, Hagiqat Nagar, SAHARANPUR. 

Cross-Examination—a speciality. Courts send FIRST ASK X 

the original documents & Exhibits” HAS A. I.R. A PUBLICATION 
Phons: 8741 
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| A. S. NANDA, ma.: K. S. NANDA, 3.4, IN THE FIELD ? 
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The Hon’ble Mr. Justice 
c. S. DHARMADHIKARI, 


Judge, Bombay High Court. 





The Hon'ble Mr. Justice 


B. A: MASODKAR, 
Judge, Bombay High Court. 
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K. BHASKARAN, 
Judge, Kerala High Oowrt. 
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V. KHALID, 
Judge, Kerala High Couri, 


The Hon’ble Mr. Just 
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1972 August 
REVIEWS 


CHANGING DIMENSIONS OF COM- 
PANY LAW IN INDIA. V.D. Kul- 
shreshtha, M. Com., LL.M, Research 
Officer, Indian Law ‘Institute, Eastern 
Book Company, Lucknow. 1971. Pp. ii 
-&130. Price, Rs, 16. - 


The twentieth centuary thinking en com- 
Wany jurisprudence has demolished many 
fundamental and established concepts in 
‘favour of newer ideas and developments, it 
being generally felt that the law must, in 
‘contemporary conditions, respond to social 
‘Changes if it isto fulfil ita function as an 
-ingirument of social order. In the formula- 
tion of the social objectives of the Indian 
‘Constitution can be discerned the impact of 
‘the modern political philosophy which re- 
garda the State as an instrument to secure 
the good and welfare of the people, and this 
‘game philosophy has informed the judicial 
process also (See: Crown Aluminium Works 
‘vy. Workmen, AIR 1958 8 O 30, 34). A 
‘company hag ceased to be the exclusive con- 
‘cern of shareholders or directors, and is now 
‘considered a national asset, and the Indian 
Companies Act, 1966 aims, therefore, at check- 
‘ing the concentration of-income and: economia 
‘power, restricting the powers of directors and 
managements, and ensuring proper manage. 
ment, aims which accord with the Direstive 
Principles of State Policy contained in the 
Constitution. 
economio legislation, it is being continuously 
amended; as witness the latest amendment 
which the Union Cabinet Committee was the 
other day reported to have made more inci- 
aive and stringent. l 


2. The nest little sindy before us makes 
& new approach and examines certain areas 
under the Indian Company Law and their 
development with a view to suggesting the 
lines on which the law could develop, having 
regard to our social and economic ideals. The 
author has shown himself keenly aware that 
the future changes in company law should be 


aimed at furthering the social and economic 
objectives embodied in the Indian Constitu~ 


tion and has made specific suggestions in order 
to meet the rapid changes in Indian society. 


3. After tracing the changing phases of 
company legislation, the author makes certain 
reflections onfthe objects clause in a memoran- 
dum and on the articles of association, in the 
nature ofa contract between the directors 
and the company. He disousses some require. 
ments and implications of a prospectus. and 
the emerging ixénds in corporate manage. 


An important piece of socio- . 


ment. Separate chapters have been devoted 
to the topics of workers’ participation in 
management, the rationale of managerial re- 
munerstion, and some aspects of inter.com- 
pany loans and investments. Whether a 
shareholders’ democracy is a myth or reality 
and the new challenge of company auditor's 
role are also coverad. 


5. The realities of the emerging role of 
companies in India asa social institution, 
suggests the author, should be recognised. 
The institution of private ownership should 
be allowed to function subject to proper 
Governmental control, and some fine adjuat. 
ments should be made by the company law 
between the private ends of business and its 
public obligations. Oonorete steps should be 
taken to introduce reforms in the composition 


-of the Board of Directors and other agencies 


of management, All necessary and ‘reasonable 
information should be made; available to the 
share-holders, oreditors, and the public in 
general. There should be proper co-ordins- 
tion between the provisions of the company 
law and foreign collaboration in the national 
interests, and attempts should be made to 
make the Companies Aot more lucid, under. 
standable and unambiguous. 


5, The present work selects certain areas 
out of the whole gamut of company law re- 
form for detailed study, the spproach is pri- 
marily problem-oriented, and the principal 
legal implications are presented in essay 
form and, . wherever possible, the problems 
are analysed with reference to the lawa of 
other countries. The book should be of in. 
terest not only fo the students of law, . bub 
also the businessman and industrialist, not to 
speak of the research workers who should 
obtain the necessary information and clues 


. to the problems that face them. 


6. An Index and Bibliograpy add to the 
neefulness of the publication. ead 


THE COURT AND THE EXPERT: 
WRITING REPORTS. Vol. I. (Essays 
‘in comparative Forensic Psychiatry). 
International Journal of Offender 
Therapy, 199 Gloucester Place, London 
N. W. 1 July 1971. Pp. 54. Price, $3.50. 


Couris of Law and Justice everywhere are 
being increasingly interested in trying to 
understand the offender as a human being 
and welcome positive recommendations for 
his rehabilitation. The Monograph before us 
shows how a partnership between the law and 
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the expert can be succesafully built up, and 
it is designed to stimulate thought and discus. 
sion on the best wore of achieving this 
partnership. 


2. The changing elation between law and 
psychiatry, writing reports for the Massa- 
ehugetts Courts, psychiatrists, the medical 
council and the Court in Denmark, psychistric 
reports for the paroling authority in Cali- 
fornia, reports from the London Girls Remand 
Home, and the latest social control functions 
of psychiatric diagnoses, are the subjects of 
the six papers contained in this Monograph. 
Both the oriminologist’s point of view and the 
psychiatrist's point of view have been pui 
forward in the first essay, while the second 
essay traces the case history of one offender, 
his evaluation and treatment throngh the 
reports which the Court olinio produced for the 
guidance of the Conrt. 


3. The Danish system also provides evalua- 
tion, guidance for the Court, and subsequent 
treatment of selected offenders. All psychiatric 
reports are passed through the Medicolegal 
council, and the offender's rights are carefully 
safeguarded. In Oslifornia the law prescribes 
& minimum to maximum sentence for each 
offence, and the Adult Authority determines 
length of term and when parole should be 
granted. A third of the prisoners are referred 
for psychiatric reports, the psychiatrist report- 
ing on the conditions which might precipitate 
further offences. 


4. The London Remand Home receives 
delinquent girls for evaluation and, on the 
basia of ita study of each individual, reports 
to the court and recommends the treatment 
most likely to be helpful and useful to the 
girls. The last essay dwells on the dangers to 
be guarded against in the use of psychiatric 
diagnoses. The psychiatrist and the gocial 
worker should extricate themselves from the 
blinkers of their own social framework and 
put a limit on their social control functions. 


5. It will be evident that- the reports are 
prepared with extraordinary care in Denmark, 
which has been for over 40 years in the fore. 
front of enlightened penology. Based on a 
very different approach the reports from the 
London Remand Home are highly impressive 
for trying to ‘assess’ the delinquents as human 
beings and trying to help them in spite of 
extremely limited treatment facilities. The 
Massachusetts Court clinics, on the other 
hand, have been able to protect themselves 
against being overwhelmed with demands on 
them, and because they developed gradually 
they remained realistic, and are able to offer 
individualised care and prudently prepared 
reports, In glaring contrast is the Medical 
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Facility in California whose psychiatrists: give 
8000 reports per year, but for a conscientious 
psychiatrist it is well nigh impossible to 


evaluate a man in an hour and disouss the 
report with the parole board. 


6. The articles in- this Monograph come 
from different disciplines and different coun. 


‘tries and contain a lot of useful data. The 


Monograph is a firat attempt to evoke thought 
and discussion on the topic of the communi. 
cation between the court and the expert, and 
offers a tentative basis for a discussion of 
inter-disciplinary scholars. Its publication has 
been sponsored by Criminal Law Education 
and Research Center, N. Y. U., School of Law 
(CLEAR) and Association of the Psychiatric 
Treatment of Offenders (APTO). R.S.B. ` 


-THE SUPREME COURT IN THE 


INDIAN CONSTITUTION. Vol. 1. By. 
Sri Ram Sharma, Director, Institute of 
Public Administration. S. C. Sarkar & 
Sons., Private Ltd, Calcutta. 2nd Edi. 
tion. 1972. Pp. x & 400, Price, Rs, 32. 


The second edition of this book including 
the supplement studies twenty years of the 
work of the Supreme Court from 1950 to- 
1971 while the first edition, published towards 
the end of 1959, covered nine years only. 
Besides extending the study of the case. law to 
1971, ib contains additional chapters. The first 
nine chapters of the first edition have now 
become twenty chapters of the second edition, 
mostly on account of the greater coverage of 
the topics discussed. We are informed that the - 
second volume will have another twenty.one 
chapters and supplement. 


2, The Constitution of the Indian Republic, 
which the Supreme Court interprets, can; be 
amended in many matters more easily than 
that of any other federal government; it is 
also more precise in many matters which come 
to the Court than elsewhere. The judges of 
the Supreme Court are expected, therefore, to 
stick to the provisions of thé Constitution 
more closely; they have to refrain from 
exercising the power of judicial legislation 
on the scale on which such courts exercise it 
elsewhere. 


8. The Indian Constitution, in Articles 32, 
131, 132, 134, 186, 136 & 137 confers on tho 
Supreme Court powers, including the power to 
interpret the Constitution and statutes, These 
powers Parliament cannot take away. Arti. 
cles 134, 138, 139 and 140 confer: on Parlia- 
ment the right to extend the authority of the 
Supreme Couri, Under Art 38 (3) it may 
empower any other court to enforce funds. 
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mental rights within its jurisdiction, but this 
would not oust the jurisdiction of the Supreme 
Court. A court of Appeal with greater powers 
than were exercised by the Privy Council, it 
has greater authority than the Supreme Court 
in U. 8. 

4. As observed by the author, the legisla. 
tures are the ultimate guardians of'the liberties 
and welfare of the people quite as much aa 
the courts, but it is the funotion of the Supreme 
Gourt to stabilise and rationalise the legis. 
lative judgment During the last 22 years it 
is believed that the Supreme Court was never 
—except in the Golaknath case — opposed to a 
legislative policy when it was clothed in clear 
and unmistakable legal phraseology. Consist- 
ing of 14 judges now the Supreme Court may 
sit in four Benches and the need, therefore, has 
become greater for the co.ordination of collec. 
tive thinking. Comment has also been made 
on the tendency of the Oourt to reverse its 
decisions rather too often. Referring to the 
Golaknath case, the author refers to the pos. 
sibility of the 24th and 25th Constitutional 
Amendment Aots being held void by those who 
hold that a particular part of the Constitution 
could not be amended in future. 


6. The Book deals with the Supreme Conrt, 
ita jurisdiction and function, and interprota- 
tion of the Oonstitution and the law in one 
Part, and in another discusses the Supreme 
Court and Fundamental Rights, the Supreme 
Oourt and the Public Service, the conduct of 
elections, industrial disputes, relations with 


some administrative authorities, civil and ori. 


minal cares. 


6. The Supreme Court and the High Courts 
in India with their power of judicial review 
touch the lives and happiness of the citizens 
at many points. Although there are some who 
hold that the Supreme Oouré has not been 
allowed to contribute effectively to the pro- 
gress of the country in the constitutional field, 
it ig generally conceded that the Supreme 
‘Court has upheld the basie rights of the indi. 
vidual, set up proper patterns of behaviour 
both for the Government and the individual 
and tried to reconcile the conflicting claims 
of liberty versus authority. It finds solutions 
to the socio.economic problems of the day and 
has strengthened the foundations of the Rule 
of Law. It has introduced a valuable jurisdic- 
tion in the spheres of taxation and industrial 
@djudicetion. 


T. Part of the material published ‘here has 
appeared in a slightly different form in the 
Publio Law, London, and All India Reporter, 
Nagpur. A store of well-digested and well. 
organised information otherwise to be found 
acattered only in law reports, the volume 
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should be of great assistance to those interest- 
ed in the working of the Constitution, and to 
students of comparative government and com. 
parative law. B.8.8, 


SPOTLIGHT ON THE BIHAR PAN- 
CHAYAT ‘RAJ ACT 1947. By S. P. 
Srivastava, Advocate. Novelty Law 
House, Tara ‘Bhawan, Ashok Rajpath, 
Patna 4. 4th Edition. 1972. Pp. xxviii 
and 480. Price, Rs. 16. 


Aocording to the Directive Principles of the 
Constitation of India (Article 40), the State 
“shall take steps to organise village panchayats 
and endow them with such powers and autho. 
rity as may be necessary to enable them 
to function as units of self-Government in 
villages and not to make them a sovereign 
power overnight and leave them without 
guidance and control.” The Bihar Panchayat 
Raj Act, 1947 was, therefore, enacted to esta. 
blish and develop local self.government in 
the village communities in the province of 
Bihar and to organise and improve their social 
and sconomie life. The work under review 
contains the text of the Act, as amended up. 
to-date with synopsis, commentaries, compara. 
tive study, latest case law and rules. 


2. The Act has 85 sections and schedule, 
the establishment and constitution of a Gram 
Parichayat and its meetings and functions 
being dealt with in the first 35 sections, 
Regional Gram Panchayat Advisory Com- 
mittee, State Gram Panchayat Bosrd, rela. 
tionship of Gram Panchayat with District 
Boards, the acquisition of land, Gram Pan. 
chayat funds and property, and taxation, are 
next covered. Other seotions are devoted to 
the establishment, powers, duties, and proce- 
dure of Gram Outcherry and benches thereof, 
the appointment of Panchayat Sewak, the dis. 
qualifications of Mukhiya, member of the 
Executive Committee, Sarpanch and Panch. 
The Appendices include the Bihar Panchayat 
Raj (Validating) Act 1956, the Bihar Panchayat 
Election Rules 1959, the|Bihar Gram Ontcherry 
Rules 1962, the Bihar Gram Panchayat Board 
Rules 1956, the Regional Advisory Committees 
Bules 1960, the Conduct of Business of Pan- 
chayat Rules 1960, Bihar Gram Catcherry 
(Removal of Spryaneh, Up-sarpanch or Panoh) 
Rules 1963, Village Volunteer Force Rules 
1949 and custody and administration of Gram 
Panchayat Fond. Other appendices relate to 
finance and extracis from the Indian Penal 
Code, Cattle Trespass Act 187 1 and the Public 
Gambling Act 1867. 


3. The present commentary tries to show 
up as far as possible the weak spots in the Act. 
Tt has given all up-to-date judicial precedents 
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and caso law bearing on the subject-matter 
along with critical and connected topics. It 
has shown the scope of the inspecting officers 
wader $s. 35A and 76 of the Act and has 
further pleaded that applications for the exer. 
eise of powers under Arts. 226 and 227 of the 
Constitution of India could be premature 
* unless other reliefs available under the Act 
were exhausted.” The latest edition, which 
` gives all the connected Rules and contains 
expositions of points not so far canvassed, is 
a complete book on the subject, the latest 
judicial decisions being given in a Supple- 
ment. Special reference may be made’ to the 
pagea dealing with the Election Officer, time 
for scrutiny, selection -of polling stations, 
limitation, affidavit, and trial by election 
tribunal. : 

A. Justice R. K. Prasad, of the Patna 
Hight Oourt, who has contributed a foreword, 
finds that the treatment of the subject is 
analytical and lucid, and that the author has 
added copious notes to many important sec- 
tions of the Act. The author has enhanced 
the nsaefulness of the book by giving the old 
and new sections side by side go as to enable 
the readera to have a clear idea of the changes 
made in the Act as a result of the amendments 
introduced by the Bihar Act XXI of 1959. 

The book should of course be of use ‘not 
only to the members of the Bench and Bar, 
' but also to Gram Panchayats in ee 
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ESSAYS ON THE LAW OF TREA- 
TIES (With special reference.to India). 
Edited by S. Agrawala, Professor and 
-Head of Department of Law, Univer- 
sity of Poona. Orient Longman Ltd., 
Mount Road, Madras, 1st Edition, 1972, 
Pp. xxxv & 303. Price, Rs. 30. 

The present publication is based upon s 
selection of papers read at a Seminar on the 
Law of Treaties held under the auspices of 
the Poona University immediately after the 
adoption of the Vienna Convention in May 
1969, and a few additional papers subsequently 
contributed by distinguished foreign profes. 
sors. It took seventeen years for the Interna. 
tional Law Oommission to prepare the draft 
of this multilateral convention on the Law of 
‘Treaties. 

9. Neither an exhaustive treatise on the 
Law of Treaties nor a critical review of all 
the provisions of the Vienna Convention on 
the Law of Treaties, the publication is simply a 
collection of essays on certain aspects of the 
Law of Treaties in which an attempt has been 
made to evaluate the provisions of the Vienna 
Convention with reference to the previous law 
and practice and the needs of an emerging, 
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better organised international society. The 
article by Dr. B. P. Jagota gives a very in- 
formative and useful reaume of the background 
in which some of the controversial provisions 
of the Draft were adopted at the Vienna Con- 
ferenca, and the main features of the Vienna. 
Convention. The Editor himself, in the in. 
troduction has covered the subject under the 
heads of the scope of the Vienna Convention, 
treaties adopted within international organisa. 
tions, capacity and authority to conclude: 
treaties, conclusion of treaties, reservations, 
amendment and modification of treaties, tren- 
ties and third States, interpretation of treaties, 
jus cogens, invalidity of treaties procured by 
the threat-or use of force, and settlement pro- 
cedure. Former Ohief Justice M. Hidayatullah: 
indicates, in the Foreword, the general pattern 
of oriticiam against the Draft and refers to soma: 
of the Articles as illustrative of the defects- 
found. 


8, The book also includes articles by Prof.. 
Richard A. Falk on the New Haven Approach 
to Treaty Interpretations and by Prof. Quiney 
Wright on the Maintenance of Treaty Obliga. 
tions in general (as to how the sanctity of in. 
ternational agreements could be strengthened 
by certain changes in the law). In Part II is. 
an article on the Soviet Theory of Treaties, 
besides two articles on the constitutional 
aspects of the Treaty.making power in India. 
The treaty power of every State is limited by 
rules of international law and by ita own 
internal law, and the first of the two articles. 
on India makea a brief study of the consti. 
tutional limitations on the scope of the tresty 
making power under the Constitution of: 
India, Here are disoussed the executive aspect 
‘of the treaty.making power, the legislative: 
aspect of treaties or treaties which involve 
legislation, treaties affecting constitutional: 
guarantees as.to private righta, treaty-making: 
power and Oentre-State relations, implied 
limitations on the treaty power, and inter. 
national legal effect of failure to comply with 
the constitution. The legal position in India- 
relating to treaty.making power has been 
already comprehensively discussed by writers- 
like Aloxandrowicz, T. 8. Rama Rao, K. 
Narayan Reo and Upendra Baxi, and the 
second paper on India is devoted to a brief 
analysis of some of these aspects, especially in. 
` the light of recent Supreme Cours decisions. . 

4, In the practice of the Government of 
India, treaty-making is a function of the- 
Union Executive, a practice founded on 
English constitutional doctrine of parlia.. 
mentary Government. The executive character 
of the treaty-making function and its basis in 
Art. 73 of the Indian Constitution have now 
been fairly well judicially established. It is 
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established by appropriate Parliamentary legis- 
lation containing the norms and regalating 
the relevant procedure. In the words of 
Mr. Hidayatullah, the Book embraces points 
on which rethinking is needed by those who 
are interested in international conventions, 


B.8.8 
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ACTS, RULES, AND ORDERS UNDER 
‘THE CONSTITUTION OF INDIA. 
VOL. I. (Books I-III). By Durga:Das 
Basu, M.A., LL.D. : S.C. Sarkar & Sons. 
(Private) Ltd., I-C College Square, Cal- 
cutta 12. 1972, Pp. x & 1342. Price, 
Rs, 50, 


The object behind this compilation of Acts, 
Rules, and Orders, with short notes, is to 


supplement the study of the Constitution of . 


India on whioh the present author's commen.. 
tary is already familiar to the legal profes. 
gion. Volume I contains the materials under 
the Constitution upto Article 371, and the 
second volume contains, we are told, the rest, 
with up-to-date supplements. The contents 
have been so arranged thateven an average 
reader could get a vivid ploture of the dimen- 
gions to which the Constitution of India has 
grown in its working for over two decades. 


2. Articles 124.147 in Part V of the Oons- 
titution relate to the Union Judiciary and 
Articles 215.226 in Par VI are concerned 
with the State Judiciary. Items XVII and 
XX in the present volume deal with the 
Supreme Court (Number of Judges) Act 1956 
and the Supreme Court (Decrees and Orders) 


Enforcement Order 1954. Also included are. 


Supreme Court Judges (Conditions of Service) 
Act 1966, Supreme Court Judges (Travelling 
Allowance) Rules 1951, Supreme Court Rules 
1960 and the Supreme Court (Officers and 
Servants) Conditions of Service and Oonduct 
Bules 1961. 


8. Among the topics referred to are, the 
kinds of leave available toa Supreme Oourt 
judge, aggregate amount of leave which may be 
granted, special disability leave, leave allow. 
ances, and authority competent to grant leave, 
conversion of sterling pension into rupees, 
commutation, provident fund, and facilities 
for rent-free houses and other conditions of 
service. The Rules of the Supreme Court 
cover, inter alia Officers of the Court, appeals 
under 8. 38 of the Advocates Aot 1961. busi. 
ness in chambers, notices of motion, proceed. 
ings by or against minors and persons of un- 


. BRvizws 
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the Union Executive should be more firmly 
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sound mind, documents, affidavits, and ing. 
pection and. search, Judgments, decrees 
and orders, payment into and out of Court, 
appeals by special leave, pauper appeals and 
application, appellant appearance and lodging: 
of petition of appeal, non-progecution of ap. 
peal, and appearance of respondent, are some: 
other subjects: The Rules deal also with 
lodging of case and subsequent proceedings, 
hearing of appeals, and apedial leave peti. 
tions in criminal proceedings and criminal. 
appeals. ; : 


4. Inthe matter of original jurisdiction. 
the Rules relate; among other things, to- 
plaints, issue and service of summons, written. 
statement, set.off and counter-claim, plead. 
ings, discovery and inspection, sdmissiona,. 


` summoning and attendance of witnesses, ad- 


journments, hearing of the suit, withdrawal of 
suit, payment into Court and special cases.. 
Another Part deals with application for en- 
forcement of fundamental rights under Arti- 
cle 32 of the Oonstitution, Habeas Corpus, 
Mandamus, Prohibition, Certiorari, quo War- 
ranto and other directiona and orders, and, 
application for transfer of criminal proceed- 
ings. Special references under Article 143: 
of the Constitution and under Article 317,. 
election petitions, review, costs, taxation, ser- 
vice of documentis, commissions, power to- 
dispense and inherent powers, are among tha. 
topics covered in the other Parts. 


8. Supreme Oourt Officers and Servante 
(Conditions of Service and Conduct) Rules 
1961 are concerned with the strength, ap. 
pointment and conditions of service, method, 
of reornitment, qualifications, probation, senio.. 
rity, control and discipline, disciplinary au. 
thorities, procedures for imposing major 
penalties as well as minor ones, suspension,. 
appeals and powers of the Ohief Justice, 
Absence from duty, taking part in politica, 
connection with press and radio, collection of: 
subscriptions for public causes, gifts, private. 
trade or employment, insolvency and habitual 
indebtedness and other matters figure in the. 
Part devoted to conduct 

B.B.8, 
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BUTTERWORTH’S LAW LIST (COM 
MONWEALTH AND INTERNA- 
TIONAL) 1972, Eastern Law House 
ae Ltd., Calcutta, Pp, 1482. Price, 

s. 95. 


Professional announcements in this publi 
cation include the names of the firms, the. 
names of partners and associates, as well as. 
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the postal and telegraphic addresses. There is 
4 separate index to countries, provinces and 
States and to fowns, and the professional 
announcements are classified under different 
countries like, Great Britain and Northern 
Ireland, Republic of Ireland, Africa, Asia, 
Middle and Far East, Commonwealth of 
Australis, New Zealand, New Hebrides, 
‘Canada, Europe, United States of America, 
and Osribbean, Central and South America. 
Among several others equally well known are 
to be found such firms as Bhaishankar Kanga 
and Girdharlal, Orawford Bayley and Oom- 
pany, Daphtary, Ferreira and Divan, Haatley, 
Lam and Oo., Gagrat and Co., Little and Oo., 
‘Mangaldas Mehta and Co., Mulla and Mulla 
‘and Craigie, Blunt and Oaroe. Payne and Oo., 
and Shroff and Oo. (all of Bombay), Khaitan 
and Oo., Orr, Dignam and Co., Sandergons 
and Morgans (of Oaloutta), and John and Row, 
and King and Partridge (of Madras), Interna. 
tional Commissioners, Bar Associations and 
Law Societies, and powers of attorney are the 
topics of the other sections. 


2. The Incorporated Law Society of 
Calcutta, the Bar Council of Maharashtra, 
Supreme Court Bar Association and the 
Madras Bar Oouncil find a reference. In the 
section on powers of attorney, the aim of the 
‘publishers has been to furnish a summary of 
-the English, Scottish, Irish, Dominion and 
‘Colonial laws governing powers of attorney, 
their registration, execution, and authentica- 
tion, and of the laws of other countries with 
‘connections with the Commonwealth on the 
game subject. 


8. The normal conduct of affairs frequently 


requires that one person shall delegate powers. 


+o another and appoint that other to act on 
‘his behalf. The increase in the growth of 
‘$rade and commerce between England and the 
Commonwealth necessarily calls for the sp- 
pointment of persons who can be authorised 


REVIEWS 
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to enter into business relations and make 
binding contracts with parties who may be 
carrying on business abroad. A short summary 
is, therefore, given of English law on the 
subject, and any local laws or regulations in 
othe: Commonwealth Countries are noted in 
their proper places. ` 


4. An agent may derive his authority 
expressly or by implication. Where the ap- 
pointment is express it may be by parol or in 
writing, but usually where the agent is autho. 
rised to conduct business abroad, it is effected 
by a formal document under seal, which is 
called a Power of Attorney. In some cases an 
agent may be appointed by deed as, for 
instance, where he is authorised to execute 
and/or deliver a deed or to do an act which ig 
required by law to be under seai. He must 
therefore be appointed by deed if he ig to 
execute & conveyance, A power of attorney to 
transact commercial or other business abroad 
is usually executed by the donor in the pre. 
sence of two witnesses and before a notary 
public who attests it under his hand and seal, 
and different formalities are to be complied 
with if a power of attorney is received in evi. 
dence before a Commonwealth tribunal, but 
the relevant laws differ in different countries. 


6. This section explains who may execute a 
power in England, form of power of attorney, 
who may be appointed, construction of a 
power of attorney, determination of power of 
attorney, and evidence, In India the previ. 
ously existing lew remains in force unless 
superseded by new legislation of the Republia 
and subject to adaptation and modification 
thereof by order of the President of India, 
The relevant Acts here are the Indian Evi. 
dence Act 1872, The Indian Powers of At. 
torney Act 1882, the Indian Registration Act 
1908, and the Indian Companies Act 1956. 

B.8.8. 
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Announcing Publication of the - 
New Edition of the Pride of India 
Sir John Woodroffe and Syed Ameer Ali 


Law of Evidence 


43th Edition, 1972, in 4 Wola. (Each Yol. Containing, 1,000 Pages) 





Revised by E. S. Subrahmanyam, Advocate. 


‘The world famous achievement of master-minds now revised and brought up to date by 
-personality no less renowned, and yet with great care, the original trend maintained. The classic 
‘treatise on the subject needs no introduction. The entire Law of Evidence—Indian Laws and the 
relevant provisions of English and American Law—are thoroughly discussed and treated in a masterly 
manner. No Lawyer and no Court can afford to miss it. In fact, no library is complete without 
this book. It is a feature of the present edition that the printed words and res, whether in the 
body or in the footnotes, have been checked to ensure accuracy of the highest order and maintain 
athe unrivalled excellence of the monumental treatise. 


What the Reviewers have said about this classic ! ! | 


".,. needs no introduction ... celebrated treatise ... explains in a lucid style, the general 
principle of the law ... the treatise has attained the position of locus classicus and is being followed 
and quoted by the highest Judicial Tribunals... every law library should possess a copy of this 
-elassical work...” — All India Reporter. 


ft... celebrated treatise .. has attained the position of loons classicus ... the classical work ... | 
has enjoyed the reputation of being one of the most authoritative treatises on the Law of Evidence | 
‘in India ... The book is not merely voluminous digest of cases but is in the real sense of the term | 
a ‘treatise’. The General Introduction is indeed a treasure-house of information ... ” 

: — Korala Law Reporter. 


" The classical work ... established itself as a prime favourite with the Bench and the Bar 
and is an authoritative text on the subject ... The book is masterly, luminous and analytical com. 
mentary ... ” . — Allahabad Law Times.’ 


“ ... this classical work of ‘Woodroffe and Ameer Ali’ needs no introduction ... enjoyed the 
teputation of being the one authoritative text ... this magnificent production which is bound certainly 
to find a place in law Hbraries in India...” — Gujarat Law Reporter. 

 ,,. needs no introduction ... considered a classic ... and has held the field ever since..." 

— Bihar Law Journal Reporter. 


H.. this classical work on the Law of Evidence by Woodroffe and Ameer Ali hardly needs 


-any introduction ... ” — Punjab Law Reporter. 
“... we have nothing but praise for this magnificent production which is bound certainly to 
‘And a place in law libraries in India... ” — Bombay Law Reporter. 


“a standard authoritative one ... the. book is.a boon for the Bench and the Bar...” 
, — Outtack Law Times, vy 


“... very useful ... deserves an honoured place in each and every law library ... ” 
— Allahabad Law Journal. | 


“a classic on the law of evidence ... an indispensable reference book...” 
—~ Maharashira Law Journal. 


"... The monumental and standard book ... does not need an introduction s= ” 
— Mysore Law, Journal. 


"The treatise has attained the position of locus classicus and is being followed and quoted 

‘by the highest Judicial Tribunals .. Every Law library should possess a copy of this classical 
-work ... ? — Madras Law Journal. 
Vol. i ready, May, 1973, o Vols. 3, 3 & 4 fast progressing, 


Rs. 130 per set of 4 Yols. 





Please place your orders with : f 
LAW BOOK COMPANY 


Sardar Patel Warg — Post Box No, 3, ALLAHABAD-4, 
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Ready for despatch 
A TORCH-LIGHT ON RULINGS 


INDEX TO CASE LAW 





A detailed guide to the Rulings of the Supreme Court of India, Privy 

Council, Federal Court and all the High Courts and Courts of Judicial 

Commissioners of India, reported in the A. I. R. serles since 1914, which 

have been Reversed, Overruled, Dissented, Distinguished, Followed or 

otherwise Discussed subsequently, by any of the said Courts since 1948 
and not a single case is missing from it. 





By B. L. GOSWAMY Advocates 
Retd. District and Sessions Judge 
FIRST EDITION 
1972 
WITH A FOREWORD 
By Mr. C. K. DAPHTARY, Senior Advocate, Supreme Court of 1 idia 
( formerly Attorney-General of India ) 
In two volumes with a supplementary volume 
covering case Law upto January 1972 


Price Rs. 86/- per set 


This Book is NOT just another Digest. It is check-up on Rulings. The matter is nod 
arranged subjest-wise, it is arranged Ruling-wise, that is to say, Oourt-wise, year-wise, 
PAGO-Wi8O 2. euses . ever since 1914, 

Suppose you have a certain ruling A in your hand, which is relevant to your case. It is- 
either in your favour or against you. Whichever be the position, you will naturally like to 
know, first whether it is still good law—whether it has been Reversed or Overruled by a higher 
Court. You will at once got this information from this Book. 

You will further like to know whether it was ever noticed by the Supreme Court or 
your own High Oourt, and whether it was affirmed, approved, or dissented with, distinguished, 
from or otherwise discussed. 

Further, when you get at Rulings B, C and D in connection with this Ruling A, you 
similarly track down those Rulings B, O and D and the process can be repeated, till a large 
field opens up to you, AND ALL THIS IN NO TIME. 

The book has the character of a COMPUTER. you shall need it for every case. 
A BOOK for your ready reference right in the middle of the arguments in Court, to cheo 

up the Ruling being cited at the bar. 3 
A BOOK on every Branch of Law: Oivil-Oriminal-Revenue-Labour.Taxation-Company 
etc. eto. 
A BOOK which is, of course, a valuable friend, but can also take you unawares if you do not 
have it and your adversary has. : 

Plan of Publication : — Apart from the above 3 volumes which are ready for 
dispatch, we ave also publishing two more supplements of January to July 1972 and August to 
January 1973 to be published in September 1972 and March 1973 respectively. The price of 
these supplements is Rs. 4/. each. Postage free if the amount of these supplements is remitted 
in advance. 

For quickest delivery, remit Rs. 94-00 by draft or M. O. for the entire set including 
two supplements covering from 1914 to 1973 January. 


Sole Distributors : — 


LIMITED STOCK AVAILABLE, M/s. LAW BOOK EMPORIUM 
BOOK YOUR ORDER EARLY 16/60, Civil Lines {Near Courts) 
TO AVOID DISAPPOINTMENT KANPUR.1, 


Phone { 67610 
82836 
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Selected 1972 Editions in Law 
1, Beotra: Dictionary of Statutory Terms 1972 12.50 
2. Desai: All-India Point-noted Index of Overruled and Reyersed. 
Cases (Civil & Criminal} aa 1971) 1972 45.00 
8. S. Row: Railways Act (with allied legislations) Sth Ed. 1972 45.00 
4, S. Row: Stamp Act (Central & States) (1985 Ed. with 1972 Supp.) 4th Ed. 1972 50.00 
5. Dhameja; Registration Act (with States Fees & Amendments) 
(1968 Ed. with 1972 Supp ) 1972 35.00 
6. Subrahmanyan: Guardians and Wards Act, Majority Act & Law 
of Minors (1968 Ed, with 1972 Supp.) 1972 35.00 
7. Chaudhary: Art of Writing Judgments (Civil & Criminal with 
Model Judgments) (1967 Ed. with 1972 Supp.) 2nd Ed, 1972 15.00 
8. Chaturvedi: Judicia oe the Constitution {1967 Ed. with 
1972 Sup T 1972 20.00 
9. Anand: Law of Torts (1967 Ed. with 1972 Supp.) Sra Ed. 1972 35.00 
10. Anand: Principles and Legal Ethics (1965 Ed. with 1972 Supp.) . 1872 15.00 
ll. Iyengar: Trade & Merchandise Marks Act (1965 Ed. with 2 
Supplement.) 1972 30.00 
12. Beotra: Indian Oaths Act (with Forms) (1984 Ed. with 1972 
Supplement.) 1972 8.00 
18. Shangloo: Lawyer's Etiquette (1962 Ed. with 1972 Supp.) 1972 8.00 
14. Achar & Venkanna: Dowry Prohibition Act (with States Noti- 
fications) (1962 Ed. with 1972 Supp.) 1972 6.00 
15. Mitter: Defamation and Malicious Prosecution, Civil and 
minal, (1969 Ed. with 1972 Supp.) 5th Ed. 1972 15.00 
16. Jai Prakash: Essential Commodities Act (with Central Orders) 
(1869 Ed, with 1972 Supp.) 2nd Ed. 1972 80.00 
17. Consul; Law of Foreigners, eee and Passport (1969 Ed. 
with 1972 Supp.) 2nd Ed. 1972 25.00 
18. Iyengar: Copyright Act & see we useful Appendices) (1968 s 
d. with 1972 Sup 2nd Ed, 1972 30.00 
19. Chandak: Gite Tax Act & pele (1968 Ed. with 1972 Supp.) 1972 35,00 
20. Sastri; Law and Practice of Co-operative Societies Act (Central 
& States) (1968 Ed. with Ya Supp. in 2 Vols.) 2nd Ed. 1972 70.00 
21. Dr. Bannerji: Specific Relief Act (T. L. L.) Sth Ed. 1971 45.00 
22, Kothari: Conveyancing Draftsman & Interpretation of Deeds & 
Documents with 800 model forms, 2 Vols. 2nd Ed, 1972 70.00 
23. Bindra: Hindi Pleadings and Practice (with 550 Model Plaints 
and Defences) (1964 Ed. with 1972 Supp.) 1972 25.00 
24. Das: Arbitration Act (1968 Ed. with 1972 Supp.) 2nd Ed. 1972 40.00 
25, Subrahmanyan: Law of Minors (1968 Ed. with 1972 Supp.) 1972 15.00 
26, Bannerjee; Law of Execution (1968 Ed, with 1972 Supp.) 1972 55.00 
27, Chandak: Law of Costs, Accounts and Valuation (1968 Ed. 
with 1972 Supp) | 1972 40.00 
28. Subrahmanyan & Singhal: mtract Act in 2 Vols, (1968 Ed. 
d with 1972 Supp.) 1972 70.00 
29. Bam Sarma: Law of Mesne Profits (1967 Ed. with 1972 Supp.) 4th Ed. 1972 12.50 
80. S. Row: Indian Succession Act (1966 Ed. with 1972 Supp.) 8rd Ed, 1972 45.00 
81, Gopalakrishnan: Law of Wills (1965 Ed. with 1972 Supp.) 2nd Ed. 1972 30.00 
82, Suryanarayan Iyer: Indian Trusts Act (1965 Ed, :with 1972 
: Supplement) 1972 30.00 
33, Gupta: Power-of-Attorney ot (1964 Ed. with 1972 Supp.) 1872 8.00 
84. Devialkar: Hindu Marriage Act (with States Rules) (1964 Ed. 
with 1972 Supp.) 2nd Ed. 1972 16.00 
85, Gopalakrishnan: Hindu Adoptions and Maintenance Act (1960 
Ed. with 1972 Supp.) 8rd Ed. 1972 15.00 
306. Krishnamurti: Police Powers and Duties (1965 Ed. with 1972 . 
Supplement) 2nd Ed. 1872 20,00 
87. Mitter: Police Courts and Investigation (1965 Ed. with 1972 
Supplement) 1972 15.00 
88. Chaudhuri; Law of Confessions & Evidence of Accomplices 
(1967 Ed. with 1972 Supp.) 6th Ed. 19738 30,00 
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LAW BOOK COMPANY 
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In Press 








20th Edition 


LAW OF TORTS 


RATANLAL RANCHHODDAS, B.A., LL.B., 
ADVOCATE (0.8.) BOMBAY HIGH COURT, 
AND 
DHIRAJLAL KESHAVLAL THAKORE, B.A, 
BARRISTER-AT-LAW 


Revised by MANHAR R. VAKIL, Barrister, Editor : The Bombay Law Reporter. 
` AND 
AMIYA K. SARKAR, M.A., LL.B., Assistant Editor: The Bombay Law Reporter. 


This edition has undergone a thorough and careful revision. Many portions 

have been re-written and re-cast in the light of important decisions laying down new 

rinciples and still more important statutory changes in common law. The case-law 

las been brought down to date. Not a single English or Indian case of any importance 

on the Law of Torts has been omitted. The book not only meets the needs of students 

of law for a handy text-book but will be useful to the Bench and the Bar as a reliable 
work of ready reference for an up-to-date statement of the law on the subject. 


Some opinions on earlier editions. 


Lord Herschell (Lord High Chancsllor of England) : —“ Wherever I have tested it, the statement 
of the law appears very accurate and clear”. 


Lord Russell of Killowen (Lord Chief Justice of England): — "It seems to me to be carefully 
done and to be well arranged. The principles are lucidly explained”. 


Sir A. L. Smith (Master of the Rolls, England): — ''I had occasion not long since to refer to it 
in relation to the ability of owners of property to passers-by, and I found all the cases relating thereto 
well collected together which was of great utility to me”. l 


Sir Lawrence Jenkins (Chief Justics, Bombay High Court) : — “On looking that part of your 
book on Torts which deals with a subject full of difficulty I find it treated in a way which leads me to 
believe that the whole book must have been written with great care and sound judgment”, 


The Law Journal (London): — “The Authors have evidently brought learning and industry to 
their task, and the result is a work which, we have no doubt, will be highly appreciated by practt. 
tioners in India”. 

The Juridical Review (Edinburgh) : — "The book furnishes a systematic examination and 
statement of the principles of the English common Jaw and of the Indian case law. The merits of 
its first edition have been appreciated ever since its publication. In its well arranged chapters the 


practitioner will find all that a text-book can give, clearly and tersely set forth, scrupulously vouched, 
while for scientific jurist it has peculiar interest”. 


The Irish Law Times (Dublin) : —" By the present work the learned authors have undoubtedly 
supplied a long-felt desideratum — the lucid exposition and methodical arrangement of the principles 
of the English common law so far as the same are embodied in Indian case-law”. 


The Harvard Law Review (America): — “The work is more comprehensive than many other 
text-books on the subject”. 


The Columbia Law Review (America): —‘‘This is a very nee etag and instructive book. 
It is especially instructive by reason of its full and careful statement of Indian case-law ; while the 
greater part of the text is devoted to the exposition of English common law principles”. 


The Times (London) : — “ A work of much learning”. 

Apply to: 

- THE BOMBAY LAW REPORTER (Private) LTD., 
“KRISHNA MAHAL”, 63 MARINE DRIVE, BOMBAY 20. 
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Phone: 3441 Grams : Document Houses, SIM L A-3. 
(A. 1. F. D. INVESTIGATION BUREAU) 19380 - 1972 
For AUTHENTICATED; SKILLED, DEXTEROUS 
and of more than 42 (Forty-two) Years Successful Experience 
CROSS-EXAMINATIONS on Document Examiners and Ballistic Experts 
with NO EQUIVALENT & NOTHING PARALLEL 
Refer to: SENIOR CONSLT. 
SCIENTIFICALLY FORENSIC OPINION UPHELD by JUDGES 
of the SUPREME COURT of INDIA. 
on Examination of Questioned Documents, Inks € Paper Analysts € Ballistio Haperis, 
Dr. BAWA R. SINGH, Ph.D. Gold Medallist, 
(Great Britain), etc. F. R. M. S., M. R. P. 8 
QUESTIONED DOCUMENT EXAMINER'S HOUSES, SIMLA-3. 








Grams : “EXPERT JAIPUR” Telephone : 72135 


INTERNATIONALLY KNOWN EXPERT 
AGAIN AT YOUR SERVICE 


B. Kashyap 


B.A, (Hons.) LLB, (Delhi), M.LA.L, (U.S.A,), F.R.M.S, (London) 
HANDWRITING & FINGERPRINT EXPERT 


Recently visited New Scotland Yard of London and various Forensic Science 
Laboratories of 16 countries of Europe, Africa and Asia, i.e, England. Denmark, Norway, 
Sweden, Finland, Holland, Belgium, France, West-Germany, Switzerland, Italy, Greece, 
Nepal, U. A. R., Iran and Afghanistan, where Kashyap hed gone to attend two 
International Conferences, advanced study and lecture tour, 


Chitaranjan Marg, C-Scheme, Jaipur-]. (Raj.) 









— 











(ALL INDIA FORGED DOCUMENT INVESTIGATION BUREAU, 1980-1912 Scients. 


fically opinions have been upheld by three Judges of the Supreme Court and other Courts) 
on Criminology (Documents, Fire-Arms,Etc.,) & for Postal-Courses on it. Pleass Consult. The Senior 
Team & The Best Criminologist of the World: Prof. BAWA & His Team: Gold Medallist, 
Graphologists, Taxicologists, Inks & Paper Analysts, Ete., Etc., FRMS, (G. Britain): MRPS. 
(Britain), Etc. Specialists in all kinds of the Cross-Examinations Etc. for ascertaining the Age 
of Ink Writing & Paper. Specialist in all languages of the world. Chambers in India are at, 
Bombay; Simla. Cjo. Dwarka Nath Chaube’s House: opposite Balli Sugiram Kantivala: 
Gatshram Teela : near Dwarka Dhish Temple: MATHURA. 











TELEPHONE; 23113 TELEGRAMS: “EXPERT, NAGPUR” 
For Expert Opinion & Evidence 


C. T. BHANAGAY 


TRAINED IN ENGLAND F.A, F.Sc., B.A., LL.B. F.R.M.S. (LONDON) 
CONSULTANT TO GOVERNMENT OF RAJASTHAN 
HANDWRITING, FINGER-PRINTS AND BALLISTICS EXPERT AND CRIMINOLOGISY 


Ramdaspeth, NAGPUR- i. 


70 ALL INDIA REPORTER, 1972 OOTOBER 


Qualify asd 
DOCUMENT EXAMINER 
for a BETTER Future, STATUS & SUCCESSFUL CAREER OF SECURITY 
VERY VALUABLE GENERAL TRAINING COURSE at 
COLLEGE OF DOCUMENTS SPECIALISTS 
( Established : 1930) 
Re-started after partition of tha Country 
Prospectus for Postage stamps of only elghty-five palse. 
QUESTIONED DOCUMENT EXAMINER'S HOUSE, SIMLA-3. 


mme 








DISPUTED DOCUMENTS? Phone: 565485 
Consult: Mi. K. MEHTA, Ezraminer, Questioned Documents, 
15.A/33, Western Extension Area, Ajmat Khan Road, Karol Bagh, NEW DELHI-S, 
Author of: IDENTIFICATION OF HANDWRITING & OBORS-HFAMINATION: o EXPHRTR, 


4th enlarged & revised edition. rico Ra. 32-50 
IDENTIFIOATION OF THUMB IMPRESSIONS & HOILE MINATION OF 
FINGER PRINT EXPERTS. 2nd Edition, Price Rs. 15-00 


The Supreme Court & almost all the High Courts have purchased the books for Judges’ Library. 
Various Oourts throughout India send original documents to M. K. MBHTA for opinion. 


A. N. GANORKAR, B.A., LL.B., F.R.M8. (London) 
F. A, 8. e. {U. 8. A.) (Trained in U. K. & U, S. A.) 
Offics £ Res.: 2, South Tukoganj, INDORE (M. P.) Phone No.: 5432 
Branch Offics: C-84, Sewad House, Prithviraj Road, JAIPUR-1 (Raj.) Phone No.: 74636 
EHwaminer of Questioned Documents, Finger-Prinis, Handwriting ¢ Fire-Arms Hopert 
CONSULTANT TO THE GOVT. OF RAJASTHAN. 
Various Courts from Jammu & Kashmir to Andhra Pradesh refer cases directly, 

Most reasonable terms, Correspondence invited. 























For disputed writings, signatures, inks, thumb imprints and firearms, 


Consult: P. R. MAHANT, B.A. (Pb.) C.S.F.I. (Lausanne) 
GOYERNMENT EXAMINER OF QUESTIONED DOCUMENTS 


( Trained and qualified in Switzerland ) 


The only Document Examiner in India, who has received practical training in the 
examination of documents at a Government Institute in Europe. 


41 years’ experience, 
Head Office :— Bungalow 7, MALKAGANJ, DELHI, (Phone 227864) 
Branch Office: Lohari Naka, (Opp. Gurdwara) KHANDWA (M. P.). 











Telephone; 23097 
For Expert Opinion & Evidence 
ON 
Handwriting & Finger Prints 
CONSULT : 


EX. LIEUT. A. D. CHITALEY, 1I. N. 


R.C., MLAS. (U.S.A.) 
Handwriting & Finger Print Expert 


PLOT No. 32, ABHYANKAR NAGAR, 
Behind Abhyankar Nagar, Post Office, 


NAGPUR-10. — Faguiries Solicited. 


ALL INDIA REPORTER, 1972 OOTOBER 71 


CLASSIFIED ADVERTISEMENTS 














J Phone No.: 33432 Telegrams : ‘Dixit Expert’ Grams; Forgerfoe Phones: 711832 
consuLr Naspur-4, K. S. RAMAMURTI 
SENIORMOST GOVT. EXPERT HAND-WRITING ¢ DOCUMENT EXPERT 
mM. B. DIXIT, ma. LLB fof 40 years’ standing) 
.A., LL.B. À : 
Govt. Laaminer of Questioned Documents M. P. 8. II Main Road, Gandhi Nagar, Adyar, 
CAN SEND PHOTOGRAPHER MADRAS- 20. 
: Hand-writing Hapert evidence reviewed, Instruo. 
48, In front ee High School, dae for Grune ination Of anj beverk: on 
l AGPUR- Technical Lines can ba had. 
Mr.. PARMESHWAR DAYAL, Phone he 5562 
: For Finger-prints, Type, or anything avoui 
Document Eaaméner, a Contested Document ..... CONSUL 
Medows House, Medows 8t, H. L. BADHWAR 
( Phone Office : 281088 Resi. : B33785)]| | EXAMINER OF QUESTIONED DOCUMENTS, 
to return shortly after attending the Sixth 31 Sir Hukamchand Bhawan, Nasla Road 
+ International Meeting of Forensic Sciences, ( near Janta Hotel ) INDORE (M. P.) 


A held at Edinburgh. U. K. Consulted by Govt. — Maperience over 84 years. 














INDIAN INSTITUTE OF CRIMINOLOGY Office: 259688 
“SWAGAT” RAMDASPETH, NAGPUR—I Phone { Rea. : 441281 
Offers: POSTAL COURSES in Identification of 
ü) HANDWRITING (2) FINGER-PRINTS T. J. GAJJAR H. T, GAJJAR 


(3) FIRE ARMS (FORENSIC BALLISTICS) GAJJAR & GAJJAR 
For Prospectus Send by M. O, Rs. 2J- 


pE AES 








Or Rs. 4/- for Regd. Post to: Handwriting Haperts 
Miss P. K. SARASWATHI, Examiner Press Building 
Asst, Director (Admn.). 35, Dalal Street, BOMBAY. 4. 
“FOR DISPUTED DOCUMENTS AND Phone: 6853 Grams ‘DOCUMENTS’ 

FINGER PRINT CASES CONSULT INDORE-3. 

Consult: T. P. PATIL, Bes LL.B. 0. T, SAR WATE, B.A, LLB, FRM, 
(Trained in England) Panir 
DOOUMENT EXAMINER 


MADHYA PRADESH & RAJASTHAN 


For Disputed Documents, Finger-Prints 
€ Firs-Arms 


Can send Photographer 
5, Yeshwant Niwas Read, INDORE-3. 


Jatharpeth Road, AKOLA (M. S.) 
Bombay Offies Addrose :— Srd floor, 48, Veer 
Nariman Road, Fort, Bombay—1. 
Akola Phome 389 Bombay Phone 252646 
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A. T. BHANAGAY, For Expert Opinion & Evidence on 
B.A. BBO. LLB, M, D A L HANDWRITING — FINGER PRINTS. 
Hzaminer of Questioned Dooumonta Please send D 
PREE Ae of oem send Documents | Photos | Negatives to: 
Documents in Bombay State for over 12 years) G. 8, PRAKAS RAO, Asst. Direator (Q. D.) 
369.A, Gandhinagar L, A. D., College Square INDIAN INSTITUTE OF CRIMINOLOGY 


NANA ip tn Ne 


North Ambazari Road, NAGPUR. 


wee oe 


"'Swagat” Ramdas Peth, Nagpur—I, 











''Eyamination of age of ink-identification of D 
rae a B.A, LSC. 
typing-machine, disputed writings, Finger P MALHOTRA A, LSC, 
prints & Fire-arms undertaken. Scientific Examiner of Questioned Documents, 
Laboratory, Hagigat Nagar, SAHARANPUR. Formerly G 
: y Government Head F, P. Expert, 
Cross-Esamination—a speciality. Courts send Retd. Gazetted Officer (Rly. Accounts), 1225, 
tho original doonments & Exhibits ; Jand Street, Patiala. (Pb.) Ballistics, Forensic 
Baperis : Phone: 3741 Science, Establishment, Accounts, Railway 


A. 5. NANDA, m.a.: K. S. NANDA, B.A, Problems also analysed. 
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A LR PUBLICATIONS 


By 
CHITALEY & RAO 
BOOKS Under Print 
(1) CONSTITUTION OF INDIA 2nd Edn. (In Five Volumes) 
Vols. I-III already despatched. Vol. IV in Press. 
Q) & L R MANUAL 3rd Edn. in 22 Volumes, 
Vols, 1 to 15 already despatched. Vol. 16 in Press. 
(8) CIVIL PROCEDURE CODE (1908)—8th Edn. in 4 Volumes. 
Vols. 1 and 2 already despatched Vol. 3 tn Press, 


(4) QUINQUENNIAL DIGEST (1968 to 1979) 
in § Vols. (Civil, Criminal & Revenue) 


Vols. I to III already despatched. Vol. IV under despatch. 
Ready for Despatch 
1. CRIMINAL PROCEDURE CODE — (6th—1966 Edn.) 
(3 Vols.) 


2. LIMITATION ACT — (4th —1965 Edn.) (2 Vola) 
3. MOTOR VEHICLES ACT (IV of 1939) (Ist Edn. in One Volume) 


4. TRANSFER OF PROPERTY ACT — (4th—1968 Edu.) 
(in 8 Vols.) 


5. FIFTEEN YEARS’ DIGEST (1951 to 1965) (Includes also cases 
of 1950) (Civil, Criminal & Revenue) (im 14 Volumes.) 


JOURNALS : 
ALG INDIA REPORTER 
ORININAL LAW JOURNAL 
LABOUR & INDUSTRIAL CASES 
TAXATION LAW REPORTS (From April 1974} 
A, I. R. Back sets (only available sets} 
Cr. L. J. Back sets (only available sets) 
L. I. C. Back year sets. 
Quotations on request. Supply will ba made subject to previous engagements, 


Money payables as Nagpur. 
Sales Manager, 


Ali India Reporter Ltd. 
{ Post Box No. 209 ) NAGPUR 14. 
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The Hon’ble Mr. Justice 
RABINDRA NATH 
BHATTACHARYA 

Judge, Calcutta High Oourt. 
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CASE BOOK ONINSURANCE LAW. By 
E. R. Hardy Ivamy, LL.B., Ph. D., LL.D. 
Butterworth & Co. (Publishers) Ltd., 
88 Kingsway, London W.C. 2. (Sole 
Selling Agents: Eastern Law House 
Pvt., Ltd., Calcutta). 2nd Edition. 1972. 
Pp. xxx & 246. Price, Rs. 48. 


In this new edition of the Casebook twelve 
mew cases have been included. Where a 
honseholder's comprehensive insurance policy 
sovers him against all sums which become 
legally liable to be paid ag damages in respect 
of bodily injury to,any person caused by 
accident, no indemnity can be claimed where 
the ingured is guilty of deliberate violence 
(Gray v. Barr: Prudential Insurance Oo. 

(Third Party)). Farther, where a 
policy sovers two insured, who are not joint 
owners, in respect of their respective interests, 
‘the wilful act by one of the insured does not 
prevent the other insured from bringing an 
action on the policy. (Lombard Australia 
Lid. v. N. R. M. A. Insurance, Ltd.), Other 
‘Cages set out the position when the insurers 
discover that there has been a breach of a 
condition, and illustrate the principle that 
the right of subrogation does not arise until 
the insurers have paid the insured in respect 
of the loss, and concern the question whether 
the insurers were bound by a compromise 
entered into under a mistake. A new section 
on the Third Parties (Rights Against Insurers) 
Act 1930 contains three cases. According to 
them, liability on the part of the ingured to 
the third party must be established before the 
third party can claim againsh the insurers; 
the 1930 Act gives the third party the pri- 
vileged position of asserting the rights of the 
insured in respect of his liability to the third 
party and of disregarding the liability of the 
insured to the insurers, and the insurers can 
avail themselves ag againat the third party of 
all the defences which would have been 
available to them as against the insured. 
Randall v, Motor Insurers’ Bureau (injury 
caused to the third party intentionally caused 
by the driver) and White v. London Transport 
Executive and Motor Insurers’ Bureau are 
summarised in anew section on “The rights 
of third parties against the Motor Insurers’ 
Bureau.” In the section on marine insurance 
there is a useful analysis of the term “res. 
traint of princes” and there is a fruitful dis- 
cussion of the operation of Rule O of the 
York-Antwerp Rules 1950. 

2. Of the eight parts in the book, three deal 
with liability insurance, house-holder’s com. 
prehensive insurance and jewellery insurance, 


while the opening part, which deals with the 
general principles, covers insurable interest, 
non.disclosares and misrepresentation, oover 
note, premium, alteration of policy and excep- 
tions. Is is also concerned with the conduct 
of the insured, conditions, construction of the 
policy, proximate cause, the claim, loss, and 
subrogation. Motor, Fire, Marine, and Life 
insurance are the topics dealt within the 
other Paris. They dwell on injury to the 
insured, damage to the vehicle, perils insured 
against by a fire policy, salvaging of property, 
and amount payable by the insurer, waeran- 
ties, assignment of policy, loss and abandon. 
ment, salvage and general average, measure 
of indemnity, and Institute Clauses. 


3. A person has an insurable interest in & 
thing if he will be prejudiced by its loss. The 
insured must discloses to the insurers all 
material facts within his actual knowledge, 
Although the insured is under a duty to dis. 
close material facts to the insurer, he need 
not disclose facts which the insurer knows or 
is desmed to know. The burden of proving 
that the insured is guilty of non-disclosure or 
mis-representation of a material fact lies on 
the insurer. Where the space for an answer 
is left blank the Oourt may infer that this 
implies that the answer isa negative one 
Where the Court has already decided in a 
previous cage the meaning of words used in a 
policy of insurance, the doctrine of precedents 
will be applied, and the same interpretation 
will be given should the meaning of the same 
words be in issue in & later case. 


4. The table of cases, the table of statutes, 
and index add to the usefulness of the publica. 
tion, B.8.8. 


AN INTRODUCTION TO INTERNA- 
. TIONALLAW, By J.G. Starke, Butter- 
worths, London (Eastern Law House, 
Calcutta), 7th Edn. 1972. Pp. xxvii, 627, 
& (44). Price, Rs. 60. 

International law, or the law of nations. ia 

& body “of principles and rales embodying 

general and particular commitments, binding 

in honour, which are formulated by States 
and their agents to deal with certain aspects 
of their external relationships”. It is lesa 
efficient than internal law because there are 
many ‘areas of State activity where the law 
does not reach. An international court can 
exercise jurisdiction only where the State has 
consented to that jurisdiction. Although taking 
precedence over municipal law, it is closely 
related to the internal law of the States, for 
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it ig in the municipal courts that a large part 
of international law is enforced. And this 
international law is now facing a crisis, for, as 
observed by Dr. Edvard Hambro at the U. N. 
General Assembly in 1970, ‘‘the fragmentary 
international society of yesterday is obsolete. 
‘We are in a state of transition and we look 
forward to the integrated community of 
tomorrow. The future organisation of interna. 
tional society must be based upon agreed and 
accepted procedures for dealing with interna. 
tional disputes, under more effective rules of 
international law”. 

3, The latest edition of the present volume 
takes into account the changes and develop. 
ments that have occurred since 1967, when 
the previous edition was published. The new 
multilateral Treaties and Conventions include 
important instruments like the Vienna Oon. 
vention of 1969 on the Law of Treaties, the 
Convention of 1869 on Spesial Missions, the 

‘Nuclear Weapons Non-Proliferation treaty of 
1968, the Treaty of 1971 prohibiting the Em. 


placement of Nuclear Weapons on the sea-bed | 


and oceanfloor, the Intervention on the High 
Seas in cases of Oil Pollution Casualties, and 
Civil Liability for Oil Pollution Damage, the 
Hague Convention of 1970 on the Suppression 
of the unlawful seizure of Aircraft (Hijacking), 
the Agreement of 1968 on the Rescue of 
Astronauts, the Return of Astronauis, and the 
Return of Objects Launched into Outer Space, 
and the Draft Convention on International 
Liability tor damage caused by Space Objects, 
of 1971. It is significant, in the light of the 
new Ohapter 13,~that the latest U. N. Con. 
ference on Environment is reported to have 
approved a recommendation to ban all nuclear 
testa and has adopted an Indian amendment 
to a recommendation which would ensure that 
the pre.ccoupation of the developed countries 
with their own environmental problems would 
not affect the flow of economic assistance to 
developing countries. 

8, Apart from these Treaties and Conven- 


tions, there have also been several important” 


decisions like the North Sea Continental:Shelf 
cases (1969) and the Barcelona Traction Case 
(1970). It is learnt that a Conference has 
been convened for 1973, for the four Geneva 
Conventions of 1958 on the Lew of the sea 
are no longer considered sacrosanct. This 
subject has, therefore, had to be treated in the 
context of these trends. The concept of op. 
posability in international law is now treat- 
ed for the first time, and the status of micro. 
states is discussed. Some opinions previously 
expressed have had to be revised or re- 
formulated. 


’.4, The nature, origin and basis of interns. 
tional law and its material sources and sub. 


Reviews 


A. I. BR. 


jects, and the relation between internationa? 
and state law are dealt with in the intro- 
ductory Part, while the recognition of States, 
State territorial sovereignty and other lesser 
rights, jurisdiction, State responsibility, sue- 
cession to rights and obligations, the State- 
and the individual, and the State and eco. 
nomic interests are discussed in two of the 
Parts. The agents of international business, 
the law and practice as to treaties, disputes and 
hostile relations, and international institu- 
tions, are algo covered. A table of cases, 
bibliography and index, are useful adjuncts. 


5. The aim hag been to present an introduc. 
tion to international law in its fundamentals 
to those preparing to deal with the subject in. 
actual practice and to those who desire for- 
some purpose or other a working knowledge. 
of it. Within these limits the treatment muat- 
be said to be up-to-date. B.8.8. 


COLLEGE OF LAW SILVER JU- 
BILEE SOUVENIR. APRIL 1972. 
Andhra University, Waltair. Editor: 
K. Gupteswar. 


Opening with a message from the Vice. 
Chancellor, the illustrated Silver Jubilee. 
Souvenir of the College of Law, Andhra- 
University, Waltair, gives a brief outline of 
the beginnings and development of the College- 
and interesting life sketches of the first two- 
Principals, It contains more thana dozen 
articles written by contributors ranging from. 
Justice V. R. Krishna Iyer, Member of the 
Law Commission, and Justice E. Venketesam. 
of the Narmada Tribunal, to the juniorstudent. 
of the College, all of them eminently readable 
and more or less thought-provoking. Writing. 
on the Genocide committed in Hast Pakistan 
in 1971, Mr. Krishna Iyer’s note of warning 
that if the world’s conscience does not compel 
action now the feeling may grow that geno. 
cide is colour conscious and becomes actionable- 
only when Western powers or populations are 
victims is timely, for such disenshantment ig 
destructive of our fundamenial faith in the 
universality of justice. About peaceful oo. 
existence, if is clear that international law. 
yers and statesmen have not yet unanimously: 
accepted any definition of peaceful co.exis- 
tence, and the concept is becoming universal: 
and modified in the context of the present 
international relations. 


2. Writing on legal education, Principal 
B. S. Murthy opines that our objectives are- 
relative to the time and situation. Itis nob 
only a professional education but also a process: 
in the development of the student to meet 
the challenges of the world and the student 
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should learn the legal process at the transna- 
tional, national and subnational levels. 
Regarding the judicial control of administra. 
tive discretion to withhold evidence, the 
writer refers to the conflict that arises be- 
tween the public interest in the administra- 
tion of justice and the equally important 
public interest of maintaining the secrecy of 
official confidential records. The reconcilia- 
tion of these apparently conflicting public in- 
terests, is a central point of administrative law. 

8. Mr. Krishnamurti tries to find out the 


scops and extent of judicial review of legisla. . 


tive action in India and compare it with that 
obtaining in U. S. and England, and an arti- 
le on compensation in the Indian Oonstitu- 
tion is of special interest in view of the latest 
Constitutional Amendment Acts. The socio- 
economic conditions of this country call fora 
thorough over-hauling of the thinking of the 
executive and the judiciary. What is wanted 
is & pragmatic judicial approach to the ques- 
4ion of compensation. 


3. Mr. D. 8. N. Somayajulu describes the 


‘highly significant changes made in Articles 868 | 


and 13 of the Constitution by the 24th Oons. 
titution Amendment Act, but is not sure whe- 
ther the Supreme Court will uphold it or 
strike it down. To deny the Parliament the 
power to amend the Constitution, he con- 
‘cludes, would mean that even in case of 
necessity and for social good the Constitution 
cannot be amended to sccommodate the as- 
pirations of the people. Another contribu- 
Sion discusses the sociological implications of 
the dowry system and examines the adequacy 
of the legal provisions intended to abolish its 
evil effects, while the writer of the article on 
the death penalty would vote for the partial 
abolition of the capital punishment, because 
total abolition does not promise the dis. 
appearance of all murders and serious crimes. 


5. Anothor essay attempts to set down the 
‘problem of atmospheric and environmental 
pollution and its gravity in its various as. 
pects and seeks to suggesta regulatory pro- 
gramme of technological progress. Other 
articles discuss what is ‘Jurimetrics,’ the 
minimum requirements of a law school library, 
the State, Society, and justice, and the proper 
test of seversbility of unlawful promises. 
An altogether instructive and interesting 
‘Souvenir. ; 

R.8.8. 


PAYNE'S CARRIAGE OF GOODS BY 
SEA. 8th Edition, 1968, By E. R. 
Hardy Ivamy. Butterworth & Co, 
(Publishers) Ltd., 88 Kingsway London 
W.C. 2 (Sole Selling Agents: Eastern 
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Law House, Calcutta) Pp. xlv & 241, 
Price, Not stated. 


When a manufacturer or exporter has sold 
goods to a customer overseas and has decided 
which shipping line wili bost carry them for 
him to their destination, he can obtain three 
or four copies of a document known as bill of 
lading, which serves at once a3 a dosament of 
title to the goods, as receipt for the goods 
delivered, and as evidence of the contract 
which has been entered into between the 
shipper of the goods and the ship owners. An 
alternative method frequently employed by 
shippers of merchandise in place of this simple 
process is a charter-party contract, which may 
be either to hire a ship for a fixed time (time 
charter), ox to hire a ship ors portion of a 
ship for a certain voyage (voyage charter), or 
to become for the time being the owner of a 
ship, by causing her to be leased to him. 

2. The large number of cases on the law 
relating to the carriage of goods, particularly 


- on the interpretation of the provisions of the 


Oarriage of Goods by Sea Act 1924, which 
have been decided in the last five years hag 
necessitated the publication of the latest 
edition of the present. publication. A thorough 
revision of the book both with regard to the 
text and also to the footnotes has been made 
as a result of interesting developments in the 
interpretation of charter.parties. For the 
better understanding of the student, sum. 
maries of the facts of more of the leading 
cases in the text have been get out 

8. The section on ‘Time Charter-Parties” 
has been expanded to take account of the 
decisions regarding detention of vessel, em- 
ployment and indemnity clause and war clause. 
At the end of this chapter reference is now 
made to the provisions of the Misrepresenta- 
tion Act 1967. The Obapter on Bills of 
Lading illustrates the effect of a ‘weight 
unknown clause’, while another case shows 
that 8. 3 of the Bills of Lading Aot 1855 does 
not give an endorses for value a separate 
cause of action. The question of the care of 
cargo under the Carriage of Goods Act 1924 
has been treated in more detail. More exam. 
ples ere given of caseg in which it has been 
alleged that a shipowner has broken his 
obligation to.take care. A new section has 
been inserted on the need for uniformity of 
interpretation in the countries in which the 
Hague Rales arise. for consideration, and 
additional cases have been incorporated on 
whether due diligence has been exercised to 
make the vessel seaworthy. 

4%. The rules of construction of charter. 
parties and bills of lading are set out in more 
detail, reference being made to the unsettled 
question whether the Court is entitled to look 


i 
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” ata clause which has been deleted from a 


document, The section on ‘cancelling clauses’ 
has been extended and the changes noted 
regarding loading a full and complete cargo, 
measure of damages, and meaning of ‘suit 
brought’. The interpretation of a strike clause 
is exemplified and the list of ‘excepted perils’ 
treated in more detail aa well as cages on 
‘inherent vice’, The burden of proof of the 
absence of negligence is also considered, and 


“a age included as an example of a shipowner 


being unable to limit his liability under the 
Morchant Shipping Act 1894. 


5. There are separate chapters on the posi. 
tion of the Master, General and Particular 
average, freight, and liens. The Appendices 
include specimen bills of lading and charter- 
parties, the Bills of Lading Act, the Merchant 
Bhipping Act, the Osrriage of Goods by Sea 
Act 1924, countries which bave adopted the 
Hague Rules, the York Antwerp. Rules 1950, 
and the Oommercial Court, which last hes been 
completely re-written in view of the recent 
changes. 

6. A table of cases, a table of statutes and 
index add to the usefulness of the volume. 

B8.8. 


INDIAN LEGAL MATERIALS (A 
BIBLIOGRAPHICAL GUIDE) By 
H. C. Jain, Librarian, Indian Law Ins- 
titute, New Delhi. 1970. N. M. Tri- 
pathi Pvt. Ltd., 164 ‘Samaldas Gandhi 
Marg, Bombay 2. Pp. xxiii & 123, 
Price, Rs. 16. . 

Ib is the object of the present bibliographi- 
cal guide to help the reader to select the Indian 
legal materials necessary for a basio workable 
collection of law reports, texts, and treatises 
on Indian law. Current material, under the 
heads of primary source materiel, text and 
secondary source material, and current 
periodicals (with their sddresses, frequency, 
and date of commencement) is dealt with in 
the I Part, while Part II covers old material, 
under the heads of legislative material, re- 
ports and journals, digesta, and text-books, 
and incluies an historical note on Indian 
law reports, The Appendices furnish lists of 
All India Reporter and Indian Law Reports, 
Tagore Law Lectures, select list of law pab- 
lishers, which is by no means exhaustive and 
complete, 

2. Among the primary source materiala 
have been listed the constitntional, legisla- 
tive, and judicial materials. The All India 
Reporter is a privata monthly periodical con- 
taining a section in which all the Acts passed 
by Parliament are published. There are two 
tables, a takle of statutes arranged :alphabaeti- 


REVIEWS 


A. 1. Bo 


cally, and a table of gtatutes arranged chro- 
nologically. Inthe 4A. I. R. Manual one can 
find all the Acts which have been passed by 
Parliament and are still in force. The arrange.. 
ment is alphabetical in each volume by the 
title of the Act. Each Act has a commentary 
running along with the text, and the last 
volume contains a topical index which pro- 
vides æ subjectwise: approach. It also con. 
tains a consolidated list of Acts and unrepsaled’ 
Ordinances. Many Acts which were passed 
during the period of publication, which ran to 
three years, have been included in the last 
volume. 


3. In the matter of Law Report, apart 
from the All India Reporter, which gives re- 
ports of Supreme Court cases aa well as those 
of High Court cages, in almost each State we 
have at least one periodical which reports the 
cases decided by the High Oourt in that State. 
It may also contain other sections such as 
Acts, Rules, and Notifications. "Periodical? 
or “Law Journal” generally means all re- 
ports and law journals published at regular 
intervals containing reports of cases, articles; 
case comments, and book ‘reviews, and the 
articles, casa comments and other material, 
sre frequently referred to, thus enhancing 
their importance, 


4. The Text and Secondary Source Materiak 
lista a bibliography arranged by subject im 
alphabetical order. A general tendency in 
India is to write commentaries by sections on. 
various Acts,and many of the Oentral and 
State Acts have such commentaries. Booka: 
with an analytical approach, on the other 
hand, sre very few, for section commentaries. 
are very useful to practising lawyers. 


5. According to the historical note on law 
reports the whole period may be divided into 
three parts: (1) the period of the Supreme. 
Court and Sudder Dewany Adalat; (2) the 
period of High Oourts and Privy Oouncil and. 
(3) the period after Independence. In be. 
tween, the Government of India Act 1935: 
had created the Federal Court of India, which 
was abolished in 1950 on the creation of the- 
Supreme Court. Reports of cases of these. 
periods have been listed in the main text of 
this bibliography. 


6. In the introductory chapter the author 
tries to givea general pioture of the Indian 
Legal system, its past and present, which 
should help in understanding the legal 
materials fully. A companion volume is the pre- 
sent author's Law Library Administration and 
Reference (1972. Metropolitan Book Oo. (P} 
Ltd. Delhi 6). 

B.8.8. 
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THE LAW OF CARRIAGE BY SEA. 
By B. C. Mitra, B. A., LL. B, Bar-at- 
Law. Eastern Law House, Calcutta. 
1972. Pp, xxiv & 261. Price, Rs. 30. 

The principal Indian enactments regarding 
the carriage of goods by sea are the Bills of 
Lading Act IX of 1856 and the Carriage of 
Goods by Sea Act XXVI of 1925, and one of 
the Tagore Law Lectures of the Calcutta 
University, which are embodied in the publica- 
tion under review, is devoted to a consideration 
of these two Acts, the provisions of which 
are substantially the same as their English 
counterparts, with necessary modifications to 
suit local conditions. In the absence of 4 
statutory definition of bill of lading, the Privy 
Council once held that a document in a form 
beginning with the words, "Received for Ship. 
ment on Board” was a bill of lading under the 
English Admiralty Court Act of 1861, and that 
decision possibly holds good under the Billa of 
Lading Act. There is in any event no doubt 
that a bill of lading is a well-known mercantile 
document of title which is transferred in the 
business world by endorsement passing to the 
endorees title to the goods. A bill of lading 
serves three purposes: it is a document of title 


to the goods once they are shipped, it is a 
receipt for the goods delivered to the ship- 


owner, and it is evidence of the contract which 


has been entered into between the shipper of 
the goods and the shipowner. There are seyen 
sections in the Oarriage of Goods by Sea Act 
which are duly considered and explained in 
the present publication. 

2. The publication treats this comprehensive 
subject under the heads of origin and history 
of maritime law, the contract of carriage, 
performance of contrast, freight, shipowners 
liens, Indian statutory provisions affecting 
shipping, admiralty jurisdiction of Indian 
High Courts, and forms of charter-parties and 
bills of lading commonly used in the Hast. 
Most relevant and important decisions, English 
ag well as Indian, published before the delivery 
of these lectures, have been included. But 
several of them have had to be left out, the 
more important among them being the deci- 
gions on the applicability of the ‘‘Centrocon” 
arbitrary clause; the court’s discretion to 
grant stay of proceedings against foreign 
Carrier; Baltime form-owner’s indemnity; 
Gencon charter incorporating ‘‘Centrocon” 
strike clause—whether time lost provision is 
independent of “laytime” provisions; cancelling 
clause.in charter party — assessment of damages; 
time charter — right of withdrawal; Gene- 
ral average — expenses recoverable; Gencon 
general strike clange—demurrsge ; charterer’s 
Liability for delay—"arrived ship”; when vessel 
ig unseaworthy; calculation of lay—days; whe. 
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ther mate’a receipts are documents of title; whe-. 
ther charterers are excused from liability for 
demurrage due to stevedore’s incompetence;. 
and time or voyage charter — delay‘in redélivery: 
owing to strikes—liability of charterers. 

8. The Appendices to the book, which 
carries a table of cases and index, contain speci. . 
mens of uniform General Charter “Gencon”, 
General Ore Oharter. party 1962, “Genoreaon,’” 
Uniform Time-Oharter. “'Baltime 1939”, pe 
of lading to be used with Ohartor-par 
Liner Bill of Lading, Bill of Lading of, feat A 
Eastern Shipping Oo., and of the U. K. Chamber : 
of Shipping Fertilisers Charter 1942. ewe 

4. Mr. Mitra’s pointed reference at to end 
of the last lecture to the picture ofthe pro- 
gress of India in the ship building industry. . : 
since the dawn of Independence calls for, due 
consideration by economists and publicista: ` 

B.8.8. 


LAWS RELATING TO NOTICES 
(WITH MODEL FORMS). By A.B. 
Majumdar, M.A.,LL.B., Advocate,. 
Eastern Law House, Calcutta. 1972, 
Pp. xx & 281. Price, Rs. 18. 


A notice is an announcement or intimation; 
in some Gases if Means a caution. A notice to 
a partner for dissolution of partership firm or 
a notice asking the debtor to meet the claim. 
of the notice-giver or a notice asking the 
tenant to quit after the expiry ofa time limit, 
is an announcement, while the notice of an 
intended suit is a cantion, made known to the. 
addresses to meet the claim and/or to make 
amends. Although notices generally have for 
their object the one idea of enabling the de. 
fondant to meet or resist the claim of the 
notice-giver, each particular notice has ite. 
own specific object which is ‘peculiar to ib 
alone. A notice is not a technical matter, 
but precision, clarity, and definiteness sre 
demanded of it. It has been the tendenoy of 
the law to minimise the field of uncertainty 
and require a notice to be terse but brief, cer... 
tain but simple. Lawson notices are proce. 


dural laws and have, therefore, to be followed 


rigidly. It does not exouse laches in draw- 
ing up notices, particularly with regard to 


_those which are statutory and mandatory, 


Inevitably notices failing to meet the require. 
ments of a statute are fatal for the suit that 
is pending. Bona fide errors stand on a diffe. 
rent footing and the author of the present 
work examines how far the law condones 
mistakes. Generally, mistakes that do not. 
violate the provisions of Jaw or affeat the. 
cause of action are excused. 

2. The first of the three parisin the pre- 
sent work covers notices generally under 
the heads of classification of notices, require- 
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ments in a notice, sarvice of a notice, persona 
«gompetent to issue a notice, persons competent 
to accept a notice, effects of notice on joint 
‘Gnterest-holders, waiver of a notice, savings of 
-‘Jimitation where notice is statutory, and mie- 
-gellaneous facts about notices, each chapter 
opening with an useful synopsis, The second 
‘Part concerns notices issued under Central 
Acts like the Civil Procedure Code, the Indian 
‘Railways Act, Indian Partnership Act, Indian 
Bale of Goods Act, Indian Arbitration 
Act, Indian Contract Act, Indian Registra- 
‘tion Act, the Negotiable Instruments Act, 
the Carriers Act, the Transfer of Property 
Act, and several minor Acts and Notices 
under the Constitution, the Jaws of wrong- 
‘ful dismissal and the law of torte. In 
tho final part model forms of notices like ae- 
@ignment notices, demand notices, railway 
-Glaims notices, and notices under various Acts 
relating to Oivil Procedure, transfer of pro- 
perty, common carrier, partnership, negotiable 
instrumenta, contract, marriage, sale of goods, 
Jand acquisition, succession, insolvency, lunacy, 
money-lending, and other miscellaneous topics. 
3. The present edition of the work under 
wzeference has been enlarged and thoroughly 
revised and is supported by the latest case 
daw. Including ss itdoes a useful index, 
it incorporates notices in use in pending 
-puits collected from the Code of Civil Proge- 
dure and some forms from the Civil Rules 
and Orders, published by the Osloutta High 
Court, have now been adopted for the benefit 
of readers in West Bengal. B88. 


CIVIL COURT PRACTICE AND PRO- 
CEDURE, 9th Edition. 1972, by S. N. 
Sen, M.A, LL.B., Advocate, Calcutta, 
Eastern Law House, Calcutta. Pp. (41), 
157, F 182, G 32 & C91. Price, Rs. 40. 
In this present edition of the volume under 

geview more materials have been introduced, 

especially in chapters relating to Injunotion, 

Receiver, Arbitration, Conduct of cases, the 

Constitution of Indis, the Transfer of Pro- 

porty Act, Hindu Law and Stamp Aot, In 

view of the increase in the number of writ 
petitions under Art, 226 and Revision Peti- 

‘ions under Art. 227 of the Constitution, 

these Articles have been dealt with in greater 

-detail. Part III of the Book gives a rough 

idea about the nature of a Constitutional writ 

petition and incorporates some specimens of 

Memorandum of Appeal and Revision Petition 

to be filed in High Oourta and specimens of 

Claim Petition and objections to it to be filed 

‘pefore the Commissioner of Workmen’s Com. 

pensation. 

2. Since the publication of the last edition, 

@onsiderable changes and modifications have 
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taken place with a number of: enactments 
included in the book, like Rent Laws, Land 
Reforms Act and Court Fees Act; the case law 
on different subjecta has also increased in 
volume. These changes and important judicial 
decisions have been included. The book also 
contains for the first time, several new Acta of 
current importance like the Law of Contempt, 
Workmen’s Oompenssiion Act, Public Demands 
Recovery Act and West Bengal Estates Ac- 
quisition Act, a3 well as much useful matter 
on the art of crose-examivation. 


8. Of the five parts in the book, three are 
devoted to model forms of plaints, written 
statements, issues, applications, petitions and 
affidavits, and model forms of deeds and 
notices, practical general hints accompanying 
both these parts, and a third Part giving a 
glossary of important law terms and the 
chronological table from 1933 to 1967. In 
the last of these, the English dates correspond. 
ing to the Indian dates are given, thus saving 
one the trouble of consulting a separate book 
of chronological tables while drafting plead- 
ings, applications, etc. Generally documents 
written in the Indian languages bear Indian 
dates, and one hasto find outthe corresponding 
English dates to compute the period of limita. 
tion. 

4. The appointment of a pleader, eummary 
of proceedings in a civil suit from the begin- 
ning upto the decree, how to draw up plead. 
ings, issues, documents, interrogatories and 
witnesses, Commissions and injunction, are 
described in I Part. Attachment before judg. - 
ment, compromise and withdrawal of suit, arbi- 
tration, and procedure af the hearing of a suit, 
are considered. Other sections are concerned 
with proceedings after decres and execution of 
decree, appeals, review and revision. Part IT 
contains notes on diferent Acts like the Civil 
Procedura Code, Constitution of India, Trang- 
fer of Property Act, Provincial Small Cause 
Courts Act, Indian Succession Act, Guardians 
and Wards Act, Hindu Minority and Guardian. 
ship Act, and the Indian Lunacy Act. It also 
covers Provincial Insolvency Act, Land Aos 
quisition Act, Legal Practitioners Act, Hindu 
Law and Mahomedan Law. Other Acts include 
Indian Stamp Act, Oourt Fees Act, Suits 
Valuation Act, Indian Registration Act, Law of 
Contempt, Workmen’s Compenration Act, Rent 
Legislation, and several Bengal Acts on Estates 
Acquisition, Land Reforms, Money-lending, 
Calcutta Thika Tenancy, Non-Agricultural Ten. 
ancy and Public Demands Recovery. Process 
Fees in Bengal and extracts of rules framed 
by the different High Courts form the topics 
of the last two chapters. There is also a 
useful index. B.8.8. 
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Judge, Calcutta High Court. 


The Hon'ble Mr. Justice : 
SUDHAMAY BASU_. 





i 6) The Hon'ble Mr. Justice 
AMARNATH BANERJEE 
Judge, Calcutta: High Court. 
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- The Hon'ble Mr. Justice 
R. K. TANKHA, Judge, 
Madhya Pradesh High Court. 
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.The Hon’ble Mr. Justice - 
J. S. VERMA, Judge, 
Madhya Pradesh High Court. 
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HE COMPLETE DIGEST -OF ~ 
_blished, the case law reports have more or less 
: continued to be found among the old topica, 


SUPREME COURT CASES. (VOL. I. 
A TO COMPANIES). By Surendra 


Malik, B. Sc. (Hons.), LL.M. and V. M.. 


‘Shukla, LL.M., Advocates. Eastern 
‘Book Company, 34 Lal Bagh, Lucknow. 
1971. Pp. xxvii and. 928. Price per 
‘volume, Rs. 35. l 


Digests of judieial decisions ag an impor. 
tant role in the search for precedents which is 
one of the lawyer's all.engrossing pre.oscupa- 
‘tions, and the desisions of the Supreme Court 
of India. are particularly important; Article 
141 of the Constitution of India makes ‘the 
Aaw declared by the va Oourt binding 
on all Courts within the ‘Territory of India’. 
Home juriste believe that even considered obi- 
ter dicta on questions of law would be law 
‘declared by the Oourt. In the years 1950. 
4971 the Supreme Court delivered about 6900 
judgments, of which the official Supreme 
Court Reports alone cover 60 volames. It is 
doubtful if any single report can be found to 
wontain all the cases. Many cases have been 
@ound in provingial journals and specialised 
fournsla dealing with partioular branches of 
daw. A small number of unreported gages are 
also said to have been unearthed. 


2. The current Digest supplies the law laid 
down by the Supreme Court in a well-arrang- 
ed fashion permitting aocees to relevant rul. 
duge with ease and accuracy. The case points 
An the Digest provide the essence of each case 
ander that heading, making the Digest a key 
to all the judgments delivered by the 
Supreme Court. Wherever possible the 
dangusge of the judgment has been used ver- 
‘batim, and completeness and comprebensiveness 
“have been the compilers’ objects. The Digest 
attempts to inter.link the rulings through this 
»docket number system and the noter-up. ser- 
wice. We are informed that a echeme has been 
planned to keep the whole work up-to.date 
¢brough the issue of annual and quinquennial 


consolidated supplements suitably linked to _ 


~ fhe main work. Each case have been studied 

and reanslysed so as to bring out new points, 
particular attention being paid to analysis and 
arrangement, 


8. Even after the Supreme Court was esta- 


old groupings and titles, important rulings in 
other branches of law being lost for the pro- 
fession. Until recently, for example, no report 
Classified cases under administrative law, 
which has grown tremendously in importance 
with the coming of the Constitution and in- 
crease in the number and variety of Govern- 
mental activities for the establishment of a 
welfare State. Under this Section alone the 
praeent digest has extracted no less than 679 
case.points covering over 140 pages. The sub- 
ject is dealt with under seven Parts, viz., ad- 
ministrative action, administrative bodies, 
delegation of: legislative powers, ‘subordinate 
legislation, ultra vires, natural justice, and 
judicial review, each Part opening with a 
useful synopsis. : 


4. State statutes dealing with the same sub- 
ject have been grouped together under one 
title, where they are arranged alphabetically. 
General principles in the particular groupings 
have been extracted and a comparative refer. 
ence provided in the topic guide to all State 


‘gtatutes. Adequate synopsis gives the reader a 


guide to the scope and contents of the title, 
and eross.references have been added to other 
aspects of a point, The case points are num. 
bered, and the topic guide has been extended 
to statutes and sections when the case law 


-tends to be voluminous, The arrangement 


within a section is from the general to the 
particular, For topica not falling under any 
statute the case law is given there itself. The 
present volume contains case Jaw upto August 
1971, with an addenda bringing it upto Octo. 
ber, 1971. Hach succeeding volume will give 
the case law till three months before the date 
of publication and numerous reading aids, wa 
are informed, will be found in the last volume ` 
of this Digest, now under preparation. 


R. 8. B. 





88 Journal — A 
‘ONE WORLD ONLY (SOCIAL AS- 


PECTS OF ECONOMIC DEVELOP-. 


MENT PLANNING IN INDIA). 
Friedrich — Ebert — Stiftong, Federal 
Republic of Germany, Bangkok Office, 
Thailand. 1971. Pp. 321. Price, Not 
stated, 


The concept that economic growth is suffi. 
ciont by itself has-been discarded, for social 
progress is nob automatically a consequence of 
economic growth, even where auch growth is 


very high. The inter-relation between social.. 
and economic development was recognised 


` more in theory than in practice, for even today 
ag much as 66 per cent, of the world’s popula- 
tion share only in 12.5 per cent of the wealth 
of the world, it being left to the remaining 
third of the population to make its due con. 
tribution to fight poverty. To bring more into 
focus the inter.relations of social and eso- 
nomio development, to identify the social 
priorities and to discuss the practice of wor“ 
kers in development was the main object of 
the V International “ONE WORLD ONLY” 
Conference on “Social Aspects of Economia 
Development Planning in Asia,” held in 
Bangkok in January 1971. The publication 
under review contains the reports and papers 
submitted to the Conference. Among over 
twenty papers at the conference, referenca may 
be made to the contributions of Mr. Ñ. K. 
Jain, I. L. O. Regional Direator for Asis, on 
social progress as & means and an end to 
economic development, and to the contribu. 
tion on social aspects of agricultural develop. 
ment by Mr. A. N. Seth, Rural Institutions 
Officer, F. A. O. Mr. V. S. Mathur, Regional 


Secretary, IOFTU, writes on the position of. 


labour in social development, and Mr. Raja 
Kulkarni, General Secretary of the National 
Federation of Petroleam Workers in India, 
on social development in India. 


2. "The final ends of development have to 
be the uplifting of the underprivileged, an 
equitable distribution of incomes, higher atan- 
darda of living for all” ara all social claims 
loudly mouthed by those in charge of develop. 
ment and planning in Agian countries, but 
the maia aspects of development so far have 
been economic, because it is considered that 
social advancement as the aim of all develop- 
ment efforts requires economic progress to be 


established ag a pre-condition, economia con. | 


tributions by the whole people are further 
necessary before social improvementa can be 
-brought forward, and economic development 
‘leads to a growth of the gross national product, 
which means 4 higher per capita income (more 
income for every individual), 
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-general tendency in business and 
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3. As observed by Mr. Jain, I. L. O. stan. 
dards constitute an important instrument for 
social progress and the protection of human 
rights on which social progress is largely based). 
viz. the right to economic security and a 
decent standard of living, to equality of 
opportunity, to adequate education and train. 
ing to freely chosen and productive work, to 
favourable and safe working conditions, and 
to freedom of association and organisation. 
Social progress depends on the willingness of 
Governments to take genuinely to heart the 
welfare of the common man. It depends on 
the ative participation of the people through 
their own institutions, such as co.operatives, 
youth movements, welfare organisations, and 
employers’. and workers’ organisations. Ib is 
complementary to and be complemented by 
economic growth. 


4. ‘The present report contains the gon- 
clusions of the Working Groups on the inter. 
relation of social development and economic 
progress, on priorities of development, and on - 
workers’ participation in development. The 
Appendix includes selected statements on 
social development as. expressed in national 
development plang of Asian countries, the 
evolution of the United Nations and HOAFE 
policy on. social.development, the review of 
the integration of social and economic de. 
velopment planning in the ROAFE region, and: 
perspectives of social development in that 
region in the second development decade. 


R.S.B, 


PAYMENT OF WAGES ACT 1936 
(Provisions and Commentary). By 
D. S. Chopra, B.Sc., LL.M., Advocate. 
Eastern Law House Private Ltd., 54 
Ganesh Chunder Avenue, Calcutta 13. 
1972 Pp. (31), 201, and A 313. Price, 
Rs. 35. 


For a number of years there had been s 
industrial. 
undertakings to allowa comparatively long 
time to elapse before the wages that had 
fallen dus could be paid, and deductions were 
also being made for fines which were arbi. 
trarily and indiscriminately imposed. But the 
Payment of Wages Act 1936 enforces regular 
payment without delay or unauthorised de. 
ductions. The definition of wages in the Aob 
has been amended from time to time to re. 
flect the changing concept of wages fixed by 
individual or collective contract, adjudilea. 
tion, or legislation. The National Commis. 
sion on Labour, which submitted: its report im 


` 
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1969, was greately exercised by the conei- 
derable litigation initiated in the Oourt of 
the Payment of Wages Authority and other 
uabour Courts because-of the laok of a precise 
definition of wages and the elements that cons. 
tituto it. The term ‘Wages,’ it wes noted, 
was differently defined in different enactmenta 
like the Payment of Bonus Aot, the Work- 
men’s Compensation Act, and the Payment of 
Wages Act. Items like bonus, contribution to 
provident fund, and other benefits and gratuity 


„on termination ‘of services where gratuity has 


become a term of service, have all become 
regular elements * of worker's remuneration 
and, therefore, it was urged, they should be 
included as part of a worker's wage. 


2. It wasin 1926 that the Government of 
India addressed the local governments about 
the delays occurring in the payment of wages 
#0 persons employed in industry. The ma. 
terials collected were placed before the Royal 
Commission on Labour (1929), which aleo 
Collected further- evidence. The Commis- 
sion’s recommendations were examined by 
the Government of India in 1933, and the 
1936 Act, which-ia based upon the principles 
originally formulated, has however been re- 


vised throughout in the light of the criticism: 


received when the original Bill was circulated 
for eliciting opinion. 


3. The Payment of Wages Act 1936 re. 
gulates the payment of wages to certain 
classes of employees in factories whose wages 
average less than Bs. 400 a month, and pro. 
vides for the fixation of wage periods, which 
shall not exceed one month in any case. ‘The 
wages should be paid in ourrent coin or cur. 
rency notes without any unauthorised deduc- 
tions, and the Ach provides for the mainten. 
ance of records and registers by the employor 
and for the appointment of inspectors for 
carrying out the purposes of the Aci. It pro. 
vides for the appointment of person to be 
the Authority under. the Act to hear and 
decide claims arising ont of deductions and 
delays. 
directions or order made by the Authority to 
the Court of Small Causes, The Authority 
and the Court can order conditional - attach. 
ment of employer’s property, and penalties 
are laid down for offences committed under 
the Act as wall as the procedure tobe fol. 
lowed in the trial of offences, All contracts 
are declared void which purport to deprive 
an employed person of any right conferred 
by. this Act. 


a. The Volume before us, which includes a 
table of cases and index, incorporates the text 
of the Payment of Wages Act, 1936 together 
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It confers a right to appeal from the. 
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with up-to-date amendments and a oritical 
commentary, section by section, with synopsis. 
The amendments made inthe Act by. the 
States have been arranged under each and 
every section, and all rules made by the Oen. 
tral and State Governments up-to-date have 
been included while the references to case law 
and English case law and provisions are quite 
complete. 


8. It will be remembered that the National 
Commission on Labour (1969) urged that the 
implementing authority should be more vigi- 
lant jn the case of units where malpractices 
are liable to ocour and that Government 
should have power to raise the present limit 
of Ra. 400 a month below which alone the 
Act is at present spplicable. It is not known 
what action has been taken by Government. 


B.8.8. 


CO-OWNERSHIP AND PARTITION 
By S. D. Mitra, M.A, LL.B., Advocate. 
Eastern Law House, Calcutta, 4th 
Edition 1972. Pp. xxix and 308. Price, 
Rs. 25, 


- Although co-ownership is widely prevalent 
in Indie, the-fegislatures have done little to 
regulate the relationehip between the co. 
owners themselves inter se and between the 
co-owners and others. But Indian Courts have 
not been deterred from dealing with this 


‘branch of law by the absence of statutory. 


laws. While basing their decisions on public 
policy, the Indian Courta have reminded us 
that English cases are hardly a safe guide 
to follow in India. The law as.to co-owner. 
ship being essentially judge made law to be 
found in the pages of reported decisions, 
it ia not always easy to get at it, and the 
volume before us tries to take stock of the 
existing state of the law. Partition is the. 
ultimate remedy of a dissatisfied o2owner , 
but it becomes a very complicated affair when 
the co-owners do not readily agree to divide 
the joint property amicably. When courts ara 
resorted to, the parties have to pasa through a 
lengthy process to attain their end. The 
present book indicates the law and procedure 
as to partition, both amicable and otherwise 
through the intervention of a civil court, 


2. The book- deals with the subject im 
different chapters, headings, and sub-headings. 
Chapter headings like co-ownership, Mitak.. 
shara coparcenary, Daysbhag coparcenary, 
Mutual relations, co-owners aod other persone, 
Partition, Partible and Impartible property, 
Oral Partition, Partition by deed, Partition by 
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uit, final decree for partition, sale instead of 
partition, and affect of partition, indicate the 
‘extent and scope of the matters dealt with in 
the book. The classification into headings and 
-sub-headings ia very useful. 


3. Every Indian Jays special value on the 
‘house he lives in, specially if it is his ancestral 
‘house, and partition may be amicable or com. 
pulsory. Amicable partition may be made 
-orally or by a deed or by arbitrators to whom the 
parties have referred the matter. But if there 
is to be partition by suit the house should be 
divided by metes and bounds, keeping in view 
‘the present possession of the parties and the 
‘other equities among them. The common 
procedure, in partitioning dwelling houses, is 

` +0 divide the house amoung the parties, each 
party getting a compact block consisting of 
ertain rooms with appurtenances thereto. If 
a cosharer foregoes bis claim to a share, the 
Commissioner for Partition may divide the 
ame among the rest of the co-sharers. If all 
` .the co-sharers agree, the house may be allowed 
‘to one or more of them; a sale among the oo. 
‘sharers, subject to valuation made by the 


‘Oourt, may be a good method, but the Court’s 


u .power to order a sale can be exercised only at 


the request of one or. more co-sharers. Such ~ 


‘requesting co.sharers may then be disqualified 
` from purchasing. The Court can exercise the 
power of sale if none of the co-sharers oppose 
- it, but it cannot order a eale, against the will 
of a co-sharer, In other words, it cannot order 
a fale suo motu. Ina case of partition there 
<can be no room for extraneous considerations. 
“Whatever may be the relative resources and 
influences of the parties, itis in the interests 
-of everybody that they should develop such a 


4rame of mind as can create a climate for - 


peace, adjuse honourably to the obvious 
-demands of justice, equity and good congsi- 
-ence, which ‘alone should at all times ba the 
sole arbiter of differences in the world. 


%, About 1500 English and Indian reported 
-decisions have been incorporated in the book, 
and the:Appendix includes the Partition Act, 
1893 with itd ten sections, and there is an 
‘index and table of cases. The latest.edition 

` has been brought up-to-date with all recent 
and important decisions, and.ag far as possible 
-crosa references have been given to reported 
-decisions. The book isa complete and autho- 
ritativa treatise on the intricate questions of 
‘aw and procedure as to co-dwnership and 
partition, and it hag dealt with all intricate 
-points of law, with conflict of decisions where 
they exist. Decisions have been critically 
‘examined where necessary. B.8.8. 
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THE INDIAN PARLIAMENT AND 
THE FUNDAMENTAL RIGHTS. By 
P. B. Gajendragadkar. Eastern Law 
House, Calcutta. 1972. ii 211. Price, . 
Rs. 35.. 


The volume before us brings together the 
Tagore Law Lectures delivered in 1969 under 
the auspices of the Calcutta University by 
Dr. P. B. Gajendragadkar, former Chief Justice 
of India and Ohairman of the Law Commis. 
sion. Ha summarises the broad conclusions | 
recorded in the Golaknath case judgments, 
because it was ag a result of the majority deci- 
Bion in this case that the problem about the 
power of Parliament to amend the Conatita. 
tion assumed constitutional and political signi. 
ficance, and against the background of this, ` 
he deals with all the relevant aspects of this 


‘question. He summarises broadly the provi- 


sions relating to Fundamental Rights and 
Directive Principles and emphasises the fact 
that the philosophy of the Indian Constitution 
a8 enunciated in these two parts read together 
is that the Indian democracy is committed to 
implement the socio.-6conomic principles enun- 
ciated in Part IV within the framework of 
the Fundamental Rights guaranteed in Part . 
IIL He shows that the oriticism raade against 
Parliament of acting in a casual and cavalier 
manner in pasaing the ist, 4th, 16th, and 17th 
Constitution Amendment Acts which amended 
or abridged the Fundamental Rights, is unjusti- 
fied. It is clear that all written Constitutions 
are amendable, that the power to amend con. 
stitutions is conferred by the Constitutiona 
themselves and that-it takes within its sweep 
each one of the provisions of the Constitution. 


2. The ceritral theme of Mr. Gajendragadkar’ g 
lectures is the problem whethet the Indian 
Oonatitution confera on the Indian Parliament 
power to amend ita provisions. By which pro. 
visions has this power been conferred? Is the 
gaid power subject to any limitations? These 
questions lead one primarily to the construc. 
tion of Article 368 and Article 13 (2) of the 
Constitution. As a result of the Supreme Court 
decision in the Golaknath case Parliament has 
felt justified in introducing and adopting the 
Constitution (Twesty-Fourth) Amendment 
Act, 1971, The 1971 Twenty.fourth Constitu- 
tional Amendment Act does not confer any 
new powers on Parliament but only seeks to 
clarify the true position about the scope and 
effect of Arts, 368 and 18 (2). By making 
suitable amendments Parliament has removed 
ambiguity bout- the effect of these Articles 
and declared -in no uncertain terme that so far 
as itis concerned, the interpretation placed 
on these Articles by the Supreme Court in 
Bankari Prasad’s case and reaffirmed by the 
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majority decision in Sajjan Singh’s case, was 
the correct interpretation. In other words the 
“position as regards the constitutional power of 


‘Parliament to amend the Constitution under _ 
-Article 368 was correctly laid down by the 


` two previous decisions of the Supreme Court 
and by ita minority deasion in the Golaknath 
case, That is the meaning of the 24th Conati- 
ution Amendment Aot. 


3. Although -the majority decision in the 
Golaknath case does not correctly represent 
the constitutional position, the lecturer would 
deprecate the introduction of any political 
overtones in the debate and any talk about 
confrontation between the Judiciary and Par- 
diament. The whole development isa part of 
the democratic process, and in presenting this 
theme the distinguished lecturer presents his 
point in simple, non-technical langudge, eo 
that the common citizens may understand the 
constitutional implications of the problems. 
In dealing with legislative -enactmenta by 
Parliament or State Legislatures for imple- 
menting the economic principles of the Oon- 
atitution, the judicial approach must-take into 
acoount the felt necessities of the times and 
the philosophy of social justice accepted by 
‘the nation, as a compelling reality which alone 
stan gave the Indian democracy and enable it 
+o take firm root in the soil of the country. 


4. The lecture deals, incidentally, also with 
tho distinction between ordinary legislative 
power and constituent power and the relevant 
‘proceedings in tha Oonstituent Assembly on 
the question of the amending powers contain. 
ad in Article 368, The Amending Process in the 
Indian Constitution by Hari Ohand, LL, M. 
{fLond.). Ph: D (Lond.) isa very good disser- 
éation on the subject (1972: The ` Metropolitan 
Book Company (Private) Ltd., Delhi.) 


5. The volume under review contains also 
a table of cases, select bibliography, and index, 
” B.8.8. 


PLAINTS AND COMPLAINTS. VOL. I. 
By A. B. Majumder, M. A., LL. B., Ad. 
vocate. Eastern Law House, Calcutta, 
1972. Pp. (20) & 379, Price, Rs, 25. 


When a auitor files a suit in a Oivil Court, 
this statement of grievance ia a ‘Plain?’ and, 
-in a criminal Court, it is a ‘Compleint’, and 
` -the present book is concerned with the princi- 
‘ples of pleadings as reflested ina -plaint, The 
“present day system of pleadings in India is 
“based on the provisions of the Civil Procedure 
` ode, 1908, supplemented from time to time 
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by rules framed by the State High Courts. 
The Supreme Court has ita own rulesand there 
are rules by special enactments such as those 
framed under the Presidency Small Cause 
Courts Act, 1882. Within the short compass of 
the present commentary the author has eet 
out the rules of pleadings obtaining in Indian 
Courts, 


2. “Pleading” has been defined to include 
“any petition or summons” and algo the 
“statements in writing of the claim or demand 
of any plaintiff, and of the defence of any de- 
fendant thereto, and of the reply of the plain. 
tiff to any counter-claim of thé defendant.” 
Many of the rules regarding pleading in India 
ware borrowed from the Rules of the Supreme 
Court of Judicature, 1883 as they stood before 
1908. According to the Code of Civil Proce- 
dure, 1908 pleadings mean the plaint or the 
written statement. The fundamental rule 
(Order VI, Rule 2 of O. P. Code) is that every 
pleading ‘‘shall contain, and contain only a, 
statement in a concise form of the material 
facts on which the party pleading relies for 
his claim or.defence, but not the evidence by 
which they are to be proved, and shall, when 
necessary, be divided into paragraphs, number. 
ed consecutively. Dates, Sums and Numbers 
shall he expressed in figures.” The object is 
that “each party may be fully slive to the . 
questions thet are about to be argued in order 
that it may have an opportunity of bringing 
forward such evidence as may be appropriate 
to the issue.” 


3. Written pleadings have now supplanted 
old-fashioned oral pleadings, thus narrowing 
down the ‘scops for confusion; after all the 
object of a pleading is to ascertain precisely 
the points at iasue ina suit, A pleading shonld 
be stripped of verbosity and it should unwis. 
takably pinpoint the plaintiffe grievances 
giving him the right to sue for the desired re. 
lief or briefly setting out the defendant's de. 
fence. Pleading should not be read piece-meal 
and should be construed liberally, a mere 
technical defect not being allowed to defeat a 
plaintiff’s case. 


4. Divided into three Parta, Part I dealas with 
the principles of pleading under the heads of the 
structure of a plaint and the structure of a 
written statement, registered address of the 
party, signature in pleadings, verification of 
pleadings, parties to suits and special rules in 
regpeci of come particular suits, each chapter 
opening with a usefal synopsis. The sacond 
part gives model plaints under the heads, inter 
alia, of accounts, administration, sgency, 
award and arbitration, bailment and pledge, 
bank and deposits, contract, decres and -esse. 
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ment, guarantee, surety and indemnity, hire. ` 


purchase, injunction, insolvency and insurance, 
libel and slander, and licence, are some other 
heads, Topics like maintenance, master and 
servant, money and mortgage suits, Negoti- 
able Instruments Act, partition, parimership, 
registration, sale of goods, sate of land, torts 
and other miscellaneous suits, are also cover. 


ed. Model petitions are provided in Part3 


under various Acta like the Indian Succession 
Act, Guardians and Wards Act, the Insolvency 
Act, the Lunasy Act, Hindu Marriage Act, the 
Arbitration Act, the Registration Act, the 
Motor Vehicles Act and the Civil Provedure 
Code. 


6 The model forms of plaints and of peti. 
tions in the book, which carries a usefal in- 
dex, should be of particular benefit to young 
learners. B.8.8. 


LAW AND THE PEOPLE (A COL- 
LECTION OF ESSAYS). By V. R. 
Krishna Iyer, Member, Law Commis- 
sion. Foreword by H. R. Gokhale, 
Minister of Law and Justice, Govern- 
ment of India. People’s Publishing 
House (P) Ltd., Rani Jhansi Road, New 
Delhi 55. 1972. Pp. x & 173. Price 
Rs. 18. 


A distinguished member of the judiciary, 
and et present Member of the Law Commission 
the present author, who goes whola hog with 
the leading thinkers and politicians of moñern 
India on the purpose and functions of law in 
life, collecte his random reflections, published 
earlier in the form of about a dozen essays in 
magazines and newspapers, in the slender 
volume before us which attempts to answer 
several burning questions of the day. Should 
law, like medicine, be made available to the 
common man if equal justice is to be a reality? 
Is the judiciary, like medicare, an obligation 
of the State? Does the legal syatem in India 
need radicalisation, rationalisation, and 
simplification ? Do we need a new law of 
evidence and procedure and ‘technological 
changes in the judicial process? Should the 
judicial personnel havea new orientation and 
training and should a-new criminal jurisprad. 
ence be evolved ? Are our Parliamentarians 
equipped for law making and are the legisla. 
tive techniques too cumbersome to meet 
modern democratia needs ? Is the Parliament 
Supreme or the Cour}? A formidable -array 
of questions indeed, for which simple and 
practical solutions are suggested. 


3. The title of the book “Lew ‘and the 
People” is itself indicative of the author's 
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approach to law in the sense thet it is a took 
or means to an end, i.e., the service of the 
people, and not an end in itself. -As Chief 
Justice Warren Æ. Burger of the United States 
observed, ‘neither the laws nor the Constita. 
tion is too sacred to change and the decision 
of the judges is not holy writ.... These 
things are ® means to an end, not an end in 
themselves. They are tools to serve the people 
mot masters to enslave them.” The present 
author tries to expose the pet politiosl myths 
and legal superstitions of today and presente 
simple suggestions- for change in our legal 
system so as to make lt a democratic ser. 
vice. The imbalance in the current legal 
system must be corrected because it doea nob 
meet the tests of social utility and fairness. 
The plea for a new awareness, the focus on the 
faults in the existing system, and the hints on 
the shape of things to come contained in these 
pages stem from the urge for a new order. The 
author is categorical that the Court is supreme 
in the judicial- sphere and Parliament in its 
allotted areas, but both are obliged to obey 
the Constitution. In the last analysis, the 
supremacy of the Constitution itself is amen. 
able to the sovereign will of the people which 
ought to be capable of constitutional expres. 
sion, not once but a3 often as the exercise of 
the power becomes a national necessity. “The 
ides that institutions established for the use 
of the nation cannot be touched or modified 
is most absurd . .” And the author con- 
cludes that ‘ ‘if the ‘sosial philosophy of our 
Constitution ia to be implemented by the 
judiciary, it is important that we must recruit 
only those who have active faith in those 
ideas.” 


3. The stagnant legal syatem which is a 
British legacy must give way to an Indien 
order at once legal and updated. Amidst 
poverty, vastness and backwardness Quo Vadis 
Indian legal Justice demands consideration. 


‘The author presents an outline of a scheme of 


of a modifed legal system. The layman who 
seeks law’s aid for justice occupies the centre 
of this bunch of articles, which reflect the 
author’s varied experlences and unorthodox 
opinions ‘and concern themselves with the 
building up of a new [nridical pyramid for the 


pinion: 
B.8.8. 


KERALA LAWS MANUAL (In 
5 Volumes). By K. Ramakumar, Advo- 
cate, High ,Court, Valanjambalam, 
Cochin 16. Foreward by the Hon’ble the 
Chief Justice, T. C. Raghavan. 1972, 
Vol. I (Akbari Act to Calicut Univer- 
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sity Act). Pp: III & 1071. Vol. 2, Pp. iii 
& 1070, Price Rs. 30 per volume. 


The publication before us contains, it is 
claimed, all the 400 and odd State Enact- 
ments, Proclamations, 


Rules and Netifications -under them, the 
euthor having added important desisions and 


other useful references to the Gazette. The . 


statutes have been arranged in an alphabetical 
order and. the Rules and Notifications under 


them follow. each ‘Act and Regulation. Im. - 


portant decisions of the Supreme Oourt and 
the High Oourts have also been noted, and 
all recent amendments incorporated. The 
author has relied mainly on the publications 
by the Government in collecting the materials 
for the book, every effort being made to make 
the book up-to-date and exhaustive and to 
minimise mistakes. Some of- the Rules and 
Notifications, under certain Madras enactments, 
not applicable to the former Malabar ares 
have been omitted. The Agricultural Income 
Tax (Amendment) Aot (22 of 1971) ia also 
included in this volume. 


2 Among the enactments included in 
the first volume mention may be made of 
ho Travancore-Oochin Adaptation of Laws 
Act 1950, the Madras Administration of 
Estates Regulation III of 1802, the Agri- 
cultural Income Tax Act 1950, the Korala 
Agriculturista’ Debt Relief Act 1970, and the 
Madras Aided Institutions (Prohibition of 
Tranafers of Property) Act 1948. We may 
also refer to the Madras Aliyasantana Act 
1949, the Kerala Anatomy Act 1957, the 
Kerala Ancient Monumenta and Archaeological 
Bites and Remains Act 1968, the Kerala Ap- 
propriation Acts, the Assumption of Manage. 
ment of Estates Proclamations Repeal Act 
1963, Beedi and Cigar Industrial Premises 
{Regulation of Conditions of Work) Act 1963, 
the Travancore Prevention of Begging Act,.the 
Korala Board of Revenue Act 1957, the 
Kerala Borstal Schools Act 1961, and the 
Kerala Buildings (Lease and Rent Control) 
Act 1966.. 


3. The second volume contains, inter alia, 
‘tthe Cochin Osrriera Act, the Kerala Cattle 
‘Trespass Act 1961, the Madras Ohildren Act 
1920, the Cochin Children Act, the Travan. 


-@ore Ohildren Act, the Travancore Juveniles . 


‘Trial Rules, the Travancore Christian Guar. 
dianship -Act, and the Oochin Christian Succee. 
sion Act. The Kerala Oivil Courts Act 1957, 
the Code of Civil Procedure (Kerala Amend. 
ment) Aot 1957, the Oode of Criminal : Pro. 
fedure (Kerala Amendment) Act 1963, and 
he Madras Commercial Crops Marketa Act, 
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and Regulations in. 
force in the Kerala State, along with the 
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1933 are some of the other enactments i in. 
cluded. 


_4&. The Manual should, meet the long.felk 
need of a book-of its kind in the Kerala 
State. The lawyer, the judiciary and even 
the businessman should find this publication 
of considerable uge. 

RS. 


ANNOTATED . CONSTITUTION OF 
INDIA, By Dr. Durga Das Basu, M.A., 
LL.D., S. C. Sarkar & Sons (Private) 
Ltd., 1-C. College Square, Calcutta 12. 
Qad Edition. 1972. Pp. xxxvi & 425. 
Price, Rs. 24. i 


The suthors original scheme behind the 
publication of the Shorter Constitution of 
-India was to provide the Bench and the Bar 
with a continuously up-to-date annotation of 
the Constitution by bringing out annual edi. 
tions. When the Shorter Constitution grew in 
- bulk owing to the heavy additions of Supreme 
Court decisions every year, the original -plan 
was rendered impracticable, and another book, 
with's smaller dimension, became necessary s0 
that it could be re-edited almost every year. . 
The Annotated Edition first published some 
years ago, conforms to this standard, and the 
present is the gooond edition. 


2. The present ‘edition is an independent 
book inasmuch as if gives the complete text of 
the Constitution, with its 395 Articles distri- 
buted over 22 Parts and its nine Schedules, as 
amended, with annotation. Regarding the 
compulsory acquisition of property, it ia lear, 
since the Constitution (Fourth Amendment) 
Act, 1955, that ols. (1) & (2) of Article 31 deal 
with separate matters. Olause (1) deals with de. 
privation of property otherwise than by acqui- 


. gion and requisitioning, eg., destruction of a 


property in order to prevent a fire from spread- 

ing. Clause (2), on the other hand, lays down 
the requirements to be complied with only 
when deprivation is made by ‘acquisition’ or 
‘requisitioning.’ It lays down the conditions 
subject to which the power conferred upon the 
State may be exercised; a law made by a com- 
petent legislature; the existence of a public 
purpose; and the payment of compensation. 
“After the Constitution (25th Amendment), Bill, 
1971 was adopted, the question of compensa. 
tion payable for compulsory acquisition or re. 
quisitioning will no longer be justiciable, if 
some amount is payable under the relevant 


. law. If a nil amount is payable, there would 


be a contravention of Art. 31 (2) as so amend- 
ed, and the doctrine of a on the Oonstitu- 
tion may y again enter. ` 
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3. Regarding the dismissal, removal or re- 
duction in rank of persons employed in 
Civil capacities under the Union or a State, it 
is now settled that Art. 311 (2) is sttracted 
only when a civil servant is reduced in rank 
_or dismissed or removed (that is tosay his 
services are terminated) before the normal 
period of his service and against his will by 
way of penalty. Whether it is by way of 
punishment is to be determined from the 
` circumstances of each case by applying the 


Revirws 


tests whether the Government servant whose ` 


services have been terminated, had a right to 
' the post or rank and whether he has been 
visited by evil consequences, e.g., forfeiture of 
the benefita already earned by him. If these 
two tests are satisfied if must be held that the 


servant has been punished, so as to attract - 


Art. 311 (2). 


. å. Laying dost the principles relating to 
the amendment of the Constitution, the author 
observes that, subject to the special procedure 
of Art. 368, the Constitution vests constituent 


power upon the ordinary Legislature of the . 


Union, the Constitution Amendment Bills are 

‘to be pagzed in the. same way sas ordinary 
Bills, Parliament may amend Art. 368 itself 
by a Constitution Amendment Act if the , pro. 
cedure laid down in Art. 368 is followed, and 
that the Courts are competent to examine the 
validity of a Constitution Amendment Bill, 
but that the scope of the enquiry would be 
limited: to` sea whether the provisions of 
Art..368 have been compliei. with. The 24th 
Constitution Amendment, Act has completely 
overturned the Golsknath verdict, and. the 
. pre-Golaknath view (Shankari Prasad v. 
Union of India 1952, and Sajjan Singh v. 
State of Rajasthan 1965) has been restored. 


B. The present volume should serve as a 


supplement to owners of the -present author's . 


Commentary and the Shorter Constitution, 
furnishing all amendments to the Conatitution 


upto the 27th Amendment 1971, together: 


with the case law in 1971.72 upto the date of 
printing of each page. It is believed to be the 
- only book which incorporates Constitution 
Amendments upto the 27th in the body of the 
book and offers elaborate notes on Art. 31 (2), 
as amended by the 25th Amendment Act and 
Art. 811 (2) a3 amended in 1963. 

` i i . BSS. 


INCOME TAX LAW. By K. Chaturvedi, 


B. L., and S, M. Pithisarie, B. Com.,’ 


LL.B, Advocates, Calcutta High Court. 
Eastern Law House Private Ltd, 54 
Ganesh Chunder Avenue, Calcutta 13. 


A. 1. Ry 


1972. Pp. Vol. 1, Cizxxix & 1408; Vol. 2. 
CCXXXVIII & 1200; and Vol. 3 (312 R).. 
Price per set of three volumes. Rs. 110. 


In these two bulky tomes is presented an. 


exhaustive analysis and annotation of the 


Income.tax law in India. The incyme-tax law: 


concerns a very large number of aidsessees, 


sid not many of them are familiar with ite 


provisions. A single income.tax assessment 
cage is fraught with the possibility of as many ae 
six different penalties, all running, nob coni- 


‘currently as in most criminal cases, but sepa— 


rately. The cumulative effect of these six. 
penalties is said to be 400 per cent of the tax. 
as- well as 200 per-cent of the allegedly con. 
cealed income. On the other hand, there 
seems to be no remedy available to the un- 
complaining income-tax payer for the many 
irregtiarities and lapses that -are so widely 
prevalent in the Income Tax Department iteelft 
which ever and anon harass him. - 


2. The first volume, which contains a gene- 
ral index, table of cases, and short note cares, 
since fully reported, covers sections 1.133 of 
the Income Tax Act 1961 under the heads of 
basis of charge, incomes which do: not form 
part of total income, computation of total in. 
come, income of other persons included im 
agseasee’s total income, aggregation of income 
and get off.or carry forward of logs, deductions 


ia 


to be made in computing total income, incomes - 


forming part of total income on which no: 
income.tax is payable, relief in respect -of 
income-tax, double taxation relief, special! 
provisions relating to avoidance of tax, addi. 
tional income tax on undistributed profits, 
determination of tax in certain special cases,, 


- and income-tax authorities. In an appendix 


on corporate taxation are discussed the various 
types of companies and the particular Income-. 
Tax Act provisions applicable to each of them, 
the duties and responsibilities under the law,. 


computation of income, deductions available: 


and rebate; also included are the ratea of 
company taxation for each year between 1962. 
63: and 1971.72, 
Companies (Profits) Surtax Act, 1964. 


8. The second volume, which also carries: 
a table of cases and general index, covers. 
sectione 139.298, under the heads of pro-. 
cedure for assessment, liability in special cases,, 


special provisions applicable to’ firms, collec- ` 


and the impact of the 


tion and recovery of tax, relief respecting tax. l 


on dividends, refunds, appeals and revision,. 
penalties, offences and prosecution, annuity 
deposits and tax credit certificates. There are 
aleo seven echedules.excluding those on insur- 
ance business, procedure for :recovery of tax 


and procedure for distraint by Income.tax. 


1972 


Officer. The third volume comprises the rules 
portion, viz., the income.isx Rules 1962 and 
other rules and enactments. Rince the publi. 
cation of this volume, the Income-tax Rules 
1962 bave been amended by notification. 


4, The text of the sections of the Inome.Tax 
Act is.given as amended upto 31st January 


1971 and the relevant rules, orders and notifi- - 


cations have been precisely indicated. Oor- 
‘responding provisions of the 1922. Act have 
been given, showing how they differ from the 
1961 Aot, and legislative changes and amend. 


ments have been chronologically dealt with. | 


Departmental views and interpretations have 
algo been presented as they are outlinedin the 
‘sireulars’, and all relevant rulings and case 
law of the Supreme Court and the various 
High Courts have been well digested as well as 
leading foreign case law. Cases which have 
been overruled by the Supreme Court or have 
become inapplicable owing to change in statute 
have been clearly indicated. Topics of impor. 
tant sections bave been appropriately illus. 
_ trated with the facts, the decisions and reason- 
ing behind the decided cases. Worked ont 
accounting examples have been liberally provi- 
ded and the case law has been brought upto 
16th March 1971. 


§. Besides the Commentary and case law, 
the second volume is noteworthy for the five 
tables it contains on the duties and obligations 
of the assessees under the Act, periods of 


limitation for assessees and authorities, penal. 


‘hies and fines, offences and prosecutions, and 
interest chargeable or payable under the Act, 
as well ag amendments made by the Finance 
Act, 1972. 


6. The present work should bring this 
branch of the law within the grasp of even a4 
layman‘ss well as be of great assistance to the 
executive and the judiciary. The case law is 
complete and exhaustive. . 

B.8,8. 


THE LAW AND PROCEDURE OF 


DEPARTMENTAL ENQUIRIES IN- 


- PRIVATE AND PUBLIC SECTORS. 


By B. R. Ghaiye, B. A. LL.B., Legal. 


Adviser, the Birla Cotton Spinning and 
Weaving Mills Ltd.,. Eastern Book 
Company, 34 Lalbagh, Lucknow. 1972. 
Pp. CXXI & 1375. Price, Rs. 70. © 


_The publication bator us is concerned with 
the principles and procedure followed in 
‘conducting departmental enquiries. . These 
principles and procedures are governed tosome 


-extent by statutory rules or Btanding Orders- 
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bué largely by the principles of natural justice 
and their application to departmental en- 
quiries in private employment and to the 
concept of ‘reasonable opportunity’ as provided 
under Article 311 of the Oonatitution. The 
law in India has developed in such a way as 
to afford special protection to the employee, 


‘who can no longer be dieamissed at will or 


dismissed without good causa and due enquiry,. 
and the protection offered to the employee ig 
largely a product of case law and the principles 
which have been settled by the Oourts, the. 
precent publication having carefully tabulated 
the case law. 


_ 2, At the outset the author explains the 
implications and contents of the principles of 
natural justice and the contingencies in which 
those’ principles are required to be observed, 
such as in the oase of termination of service 
of probationera or temporary employees, 
promotion, fixation of seniority, retirement, 


compulsory retirement, and simple’ discharge. 


The lodging of complaints and the decision to’ 
hold a departmental enquiry, the drafting, 
issue and service of a charge-sheet and the 
reply thereto are dealt with. How far an 
employer can suspend a-worker pending or 
after a departmental enquiry is considered as 
well as the question whether the worker is to 
be prosecuted in a criminal Oourt. If a 
departmental enquiry is decided upon, the- 
next question is the appointment of an enquiry 
officer, who is not ‘biased’ by any means. The 
manner of holding enquiries, the representa.. 
tion of parties before the enquiry officer, the. 
inspection and production of documents, the 
evidence that is admissible crose-examination 
summoning of witnesses, production of defence, 
management and -defence evidence, bring to 
an end-the proceedings before an enquiry 
officer, who then announces his decision. The 
disciplinary authority then goes through the 
papers, and dismissal or discharge orders or 
any other punishment are subsequently passed 
and the departmental enquiry comes to an 
end. In industrial employment, however, the 
employers may have t> take the approval or 
permigsion of the Industrial Tribunal or 
Labour ` Court, whose functions are here 
degoribed, and who may interfere in case of 
mala fides, victimisation, or unfair labour 
practice. The powers and fonctions of Indus. 
trial Tribunal or Labour Court in granting 
re-instatement or compensation are described. 
The functions of a Civil Courtin the case of æ 
dismissal or discharge order are mentioned, 

as well as the functions of the High Senet in. 
Buch cages. 


8. Asa branch of quasi-judicial PE N 
some fundamental principles embodied in 
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-ivil Procedure Code, Criminal Procedure 
Code and Evidence Act are applicable here 
‘also and the author has, therefore, tried to 
explain how far the provisions of. these statutes 
are applicable to departmental enquiries. 
Recently Section 11-A has been added to the 
_ Industrial Disputes Act, by which Industrial 

Tribunals and Labour Oourts, in deciding on 


the justification of the employers, will be : 


limited to the records of a-domestic enquiry, 


‘an amendment which -came into force from- 


A8th December 1971. The book should be 
useful to administrative officers and employees 
-ag well as busy advocates and research scholars 
inasmuch as it gives voluminous case law 
sorted out subjectwise. When different opinions 
on & point are held by different industrial 


Beylaws 
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tribunals the author ‘tries to explain how the 
differences have arisen. 


4. Because few of the Parliamentary enact- 
ments dealing with labour lay down the 
principles applicable to disputes arising out of 
disciplinary proceedings the present publica. 
tion gains added importance. The book-is writ. _ 
ten in simple and’ practical language, and the 
problems have been tackled in a practical way.. 
The cases noted after.the book went to press: 
have ‘bsen included in the last chapter, in 
order to bring the case law upto February 
1972. A table of cases and subject index 
complete the usefulness of the volume. 


B.8.8. 
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Lee Marshall Harris. Appellant ve 


United States. Respondent. 
No. A-145 Decided on 31-8-1971. 


*Criminal P.C. (1898), S. 426 — Case 
from U. S. A. — Bail Reform Act (1966), 
18 U.S.C. Ss. 3146, 3148 — Applica- 
tion for bail pending appeal — Conten- 
tions raised by applicant in the appeal 
not frivolous — Nothing on record sug- 
gesting that applicant was a flight risk 
— Bail cannot be denied to him. 

(Paras 7 and 8) 


Cases Referred: Chronological Paras 


(1970) 396 US 398 = 24 L Ed 2d 
610. Cf. Turner v. United States 
(1969) 396 US 1229 = 24 L Ed 2d 

53. Brussel y. United States 
(1969) 395 US 6 = 23 L Ed 2d 57. 
Leary v. United States 
(1968) 89 S Ct 36 = 21 L Ed 2d 64, 
Sellers v. United States . 
(1968) 391 US.596 = 20 L Ed 2d 
838. Johnson v, Florida 
(1968) 280 F Supp 814, United 


States v. Erwing 
(1986) 385 US 39 = 17 L Ed 2d 
149, Adderley v. Florida 
ee oS Se as 13 L Ed 2d 17. 


California 
ashe 85 s“ Ct 232 = = 13 L Ed 2d 
171, Bowman v. United States 
(1962) 82 S Ct 994 = 8 L Ed 2d 
269. Leigh v. United States 
(1960) 362 US 199 = 4 L Ed 2d 
654, Thompson v. Louisville 
(1959) 80 S Ct 30 = 4 L Ed 2d 48. 
Reynolds v. United States 


+Reference is given to a parallel Indian 
Provision for the convenience of Indian 
Lawyers. ~ 
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. (1955) 76 S Ct 254 = 100 L Ed 1521. 


Wolcher v. United States 3. 7 
(1947) 329 US 211 = 91 L Ed 198, 

Ch Fiswick v. United States 5 
(1934) 72 F 2d 569 = 79 L Ed 708, 

Hartzell v. United States 6 

MR. JUSTICE DOUGLAS, Circuit 
Justice. 

This is an application for bail pend- 
ing appeal to the Ninth Circuit Court of 
Appeals. Both the District Court and 
the Court of Appeals have previously 
denied similar applications. and their action 
is entitled to great deference. Reynolds 
v. United States. (1959) 80 S. Ct. 30. 
Nevertheless, “where the reasons for the 
action below clearly appear. a Circuit 
Justice has a non-delegable responsibility 


- to make an independent determination 


of the merits of the application.” Rev- 
nolds, supra, at 32. Fed.- Rule Crim. 
Proc. 46 (a) (2); 18 U. S. C. Ss. 3146. 3148. 
Accord, Sellers v. United States. (1968) 
89 S. Ct 36. While there is no automa- 
tic right to bail after convictions. Bow- 
man v. United States. (1964) 85 S. Ct. 232 
“The command of the Eighth Amend- 
ment that ‘Excessive bail shall not be 
at the very least obli- 
gates judges passing on the right to bail 
to deny such relief only for the stron- 
gest of reasons.” Sellers. supra. at 38. 
The Bail Reform Act of 1966, 18 U. S. C. 
Ss. 3146, 3148. further limits the discre- 
tion of a court or judge to deny bail. as 
it provides that a person shall be en- 
titled to bail pending appeal if that 
appeal is not frivolous or taken for 
delay.. or “unless the court or judge 
has reason to believe that no one 
or -more conditions of release will 
reasonably assure that the person will 
not flee or pose a danger to any other 
person or to the community.” p 
2. Applying these principles. my 


-examination of the papers submitted by 


applicant and by the Solicitor General 





en 
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in opposition persuade me that the Gov- 
ernment has not met its burden of show- 
ing that bail should be denied. 


3. The primary ground upon 
which the Solicitor General opposes bail 
is that “[tlhere are no substantial aues- 
tions raised” by the appeal. It is true 
that the questions raised relate primari- 
ly to evidentiary matters. It is settled. 
however. that these are within the pur- 
view of review of an application of this 
Kind. and that they mav raise non-frivo- 
lous—indeed. even “substantial” — ques- 
tions. See. e. g. Wolcher v. United Sta- 
tes. (1955) 76 S. Ct. 254. 


4. Applicant 
that there was no evidence in the record 
from which an inference is permissible 
that he knew that a truck guided by him 
and a co-defendant. in a separate vehi- 
cle, from one location in Los Angeles to 
another location in that city contained 
unlawfully imported narcotics. It is 
beyond question. of course. that a 


conviction based on a record lacking anv. 


relevant evidence as to a crucial element 
of the offense charged would violate due 
process. See Adderley v. Florida. (1966) 
385 .U. S. 39. 44. See also Johnson v. Flo 
rida (1968) 391 U. S. 596: Thompson v. 
Louisville, (1960) 362 U. S. 199. The 
quantum and nature of proof constitu- 
tionally required to support an infer- 


ence of knowledge in narcotics of- 
fences is not always an easy aues- 
tion. Cf Turner v. United States, 


(1970) 396 U. S. 398: Leary v. United 
States, (1969) 395 U. S. 6. Applicant cites 
a case from the Ninth Circuit as a fac- 
tually similar example in which a con- 
viction for anarcotics offense was rever- 
sed for lack of proof of knowledge that 
another possessed the contraband. While 
I express no opinion on the merits of 
the analogy. Circuit Justices have grant- 
ed bail pending appeal based in part on 
similar claims of failure of proof. See, 
e. g.. Brussel v. United States. (1969) 
396 U. S. 1229. 


5. Applicant also challenges the 
hearsay testimony of an informer as to 
a Tijuana phone number given to him 
by a reputed Mexican narcotics traffi- 
cker. Other evidence demonstrated that 
applicant’s co-defendant called this num- 
ber several times prior to the importa- 
tion of the contraband in July 1969. The 
implication. presumably. is that the 
prior calls were made to arrange the 
shipment. The hearsay declaration. 
however. was made over a vear after 
the co-defendant’s phone calls - occurred. 
and the common scheme sought to be 
proven had been terminated. Under 
these circumstances, the admissibility of 
this declaration as a hearsav exeeption is 


principally argues 
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not free from doubt. Ci Fiswick v. Uni- 
ted States. (1947) 329 U. S. 211. i 


6. Assuming this testimony is 
otherwise admissible. applicant argues it 
is not the “best evidence” of the regis- 
tration of the phone number. While it is 
true that Mexican phone company records 
were beyond the subpoena power of the 
court, and that courts have held that 
secondary evidence may be used with- 
out further ado in such a case. see. e. g. 
Hartzell v. United - States, 72 F. 2d 569 
(CA 8 1934). applicant’s argument is 
nevertheless not without merit: 


"The policy of the original docu-- 
ment requirement. and. probably the 
weight of reason. supports the view of 
those courts equally numerous who de- 
mand...... that before secondary evidence 
is used, the proponent must show either 
that he has made reasonable efforts 
without avail to secure the original from 
its possessor. or circumstances which 
persuade the court .that such efforts 
would have been fruitless.” 


McCormick, Evidence S. 203. p. 415. and 
cases cited. It is noteworthy in this 
regard that the District Court reiected 
evidence offered by applicant tending to 
show that the phone number in aues- 
tion was not registered to the purported 
narcotics trafficker before December 
1970. 


T. I cannot say that these con- 
tentions are all frivolous. The District 
Judge stated in his opinion denving bail 
that “no objections were interposed to 
the telephone calls to Tiaiuana [sic] made. 
by co-defendant.” He made no mention, 
however. of applicant’s challenge to the 
hearsay declaration ' of the Mexican 
narcotics trafficker. If this challenge 
should prevail, “it might well tip the 
scales in defendant’s favour. as it goes to 
the heart of the case.” Wolcher. supra. 
(1955) 76 S Ct 254 at p. 255.* 


*Applicant also renewed at trial. and 
raises here, a question of substantial 
nature which was before this Court last 
Term. The District Court in this case en- 
tered a pre-trial order suppressing the con- 
traband found in the truck. However. the 
Ninth Circuit reversed. on an interlocu- 
tory appeal by the Government. It felt 
that the actions of the customs agents con- 
stituted an “extended border search.” ius- 
tified by the fact that the truck had been 
under continuous surveillance from the 
time it crossed the Mexican border. I 
granted a stay of the Court of Appeal’s 
interlocutory judgment pending disposi- 
tion of the petition for certiorarl: partly 
beeause of questions eoncerning the pros 
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8. Where an appeal is not frivo- 
lous or taken for delay. bail “is to be deni- 
ed onlv in cases in which. from substan- 
tial evidence. it seems clear that the right 
to bail may be abused or the community 
mav be threatened by the applicant's re- 
lease, Leigh v. United States. (1962) 82 
S.Ct. 994 at p. 996 accord, Rehman v. Cali- 
fornia, (1964) 85S. Ct. 8. According tothe 
Solicitor General. the District Judge denied 
bail in part because “there was 
reason to believe that defendant. who 
had no employment. would not res- 
pond to required future appearan- 
ces and would be a danger to the 
community.” Applicant’s Bail Reform Act 
form indicates, however. that he is a self- 
employed auto mechanic making $150 
per week, that he has lived in Los Angeles 
for the past eight years, that he has seve- 
ral relatives. including his mother and a 
sister, living there. and that he has never 
failed to make a required court appear- 
ance while on bail. The moving papers 
further indicate that applicant was at 
liberty after sentencing. pursuant to a 
stay of execution granted by the Court 
of Appeals, and that he voluntarily sub- 
mitted to the authorities upon the expira- 
tion of the stay. There is not such “sub- 
stantial evidence” in this record to iusti- 
fy denying bail on the ground that appli- 
cant is a flight risk. 


9. Furthermore. a far stronger 
showing of danger.to the community must 
be made than is apparent from this 
record to justify a denial of bail on that 
ground. See, e.g.. United States v. Erw- 
ing, 280 F. Supp. 814 (ND Cal. 1968). Ac- 
cordingly. bail should be granted pending 
disposition of the appeal in this case. pur- 
suant to the standards set forth in the 
Bail Reform Act. 

It is so ordered. 


priety of the interlocutory procedure. but 
also because of the differing approaches 
used by the Ninth and the Fifth Circuits 
to justify extended border searches. Harris 
v. United States. (1970) 400 US 1211. 
The full Court however. denied cer- 
tiorari. Harris v. United States. (1971) 
400 U. S. 1000. This action does 
not necessarily inditate a view as to 
the merits of either of the questions 
above. Possibly the interlocutory posture 
of the case was the determining factor. 
Nevertheless. applicant’s Fourth Amend- 
ment claims have not been considered in 
the decision to grant this application. CÊ 
Drifka v. Brainard. (1968) 89 S. Ct. 434. 
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AIR 1972 U. S. S. C. 3 (V 59 C 2) 
DOUGLAS. J. 


Inmates of Attica Correctional Faci- 
r v. Nelson Rockefeller. Governor. Et 


Appln. No. A-385. Decided on 12-10- 
1971. 

Constitution of India, Art. 32—Powers 
of Supreme Court — Supreme Court 
can call for record of an appeal pending 
before Court of Appeal for summarv 
disposal before itself if the appeal in- 
volves important question of constitu- 
tional law and it requires immediate au- 
thoritative determination in the interest of 
public or of judicial order. (Paras 4 and 6) 


Cases Referred: Chronological 


(1968) 391 US 1 = 20 Law Ed 2nd 
381. Mathis v. United States 5 
(1966) 384 US 436 = 16 Law Ea 


Paras 


2nd 694. Miranda v. Arizona 3 
(1957) 354 US 524 = 1 Law Ed 2nd 
1544. Wilson v. Girard 6 


(1942) 317 US 1 = 87 Law Ed 3. 
Ex parte Quirin 


The application for a temporary 
restraining order or iniunction present- 
ed to Mr. Justice Marshall and by him 
referred to the Court is denied. 

2. Mr. Justice Douglas. dissent- 
ing. 

3. Applicants. state prisoners 
currently incarcerated at Attica State 
Prison,(1) brought a class action in the 
District Court. under 42 U. S. C. S. 1983 
and 28 U. S. C. S. 1343 (3). alleging sys- 
tematic violations of their constitutional 
rights by prison officials and State au- 
thorities in the aftermath of the Attica 
uprising of September 9—13. 1971. Thev 
requested, inter alia. that State officials 
be enjoined from questioning any pri- 
soners concerning the uprising unless 





Miranda warnings(2) were given and 
counsel present. The District Coum 
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¥Reference is given toa Parallel Indian 
Provision for the convenience of Indian 
_ Lawyers. 


(1) Subsequent to the retaking of the 
prison on September 13th. all inmates 
who had not been freed from their 
cells were transferred to other institu- 
tions. The current prison population 
at Attica consists only of prisoners 
who had previously been assigned to 
Cell Block D. which was the block in- 
volved in the uprising. 


(2) Miranda v. Arizona. (1966) 384 
U. S. 436. held that the subject of cus- 
todial interrogation must be clearly 
advised that he has a right to remain 
silent, and that anything he says may 
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denied this request, while reserving rul- 
ings on other requested relief arising 
from charges of beatings. threats, inter- 
ference with access to counsel and des~ 
truction of legal materials.(3) The ques- 
tion, however, was certified for anneal 
to the Court of Appeals, and is at pre- 
sent awaiting a hearing there. 


4, This is a case in which the 
‘(public interest runs high and which rai- 
ses grave questions concerning proce- 
dures for law enforcement that comport 
with the Constitution. The need for an 
immediate an hor aaye determination 
of the prisoners’ claims is paramount. It 
would serve no interest of the public. or 
of judicial order. for that determination 
to await the exhaustion of remedies in 
the lower courts. 


5. Miranda is part of a a ae 
ner’s bill of rights. In a recent case 
Miranda was applied where a federal 


agent questioned a prisoner who was at 
the time serving a state sentence on a 
different crime. The. Solicitor General 
argued that Miranda was not applica- 
ble to that situation. We disagreed and 
mag through Mr. Justice Black, 
said: 

“The Government also seeks to nar- 
row the scope of the Miranda holding 
by making it applicable only ‘to aues- 
tioning one who is ‘in y’ in con- 
nection with the very case under inves- 
tigation. There is no substance to such a 
distinction, and in effect it goes against 
the whole purpose of the Miranda deci- 
sion which was designed .tọ give mean- 
ingful protection to Fifth ` Amendment 
rights. We can find nothing .in the Mi- 
randa opinion which calls for a curtail- 
ment of the warnings to be given per- 
sons under . interrogation by. officers 
based on the reason why the person is 
in custodv.” Mathis v. United States. 
(1968) 391 U. S. 1, 4—5) -> 


6.- I would treat the application 
before us as a petition for certiorari. and 
bring to this Court ` for summary dis- 
position the entire matter pending in 


be used agalnst him in court: he must 
be clearly informed that he has a right 
to consult with an attorney. to have 
an attorney present during interroga- 
tion. and. if he is indigent. to have an 
attorney appointed to represent him. 
Statements elicited without these warn- 
ings having been given are inadmissi- 
ble against the subject at trial. 

(3) The District Court. on October 6. 
1971, dismissed the remainder of the 
‘prisoners’ claims. Were an appeal of 
these claims presently docketed in the 
Court of Appeals, I would consolidate 
them so that the entire case could be 
disposed of at one time. 
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the Court of Appeals. See. e.g. Wilson 
Girard (1957) 354 U. S. oe i 528; Ex 
Parte Quirin. (1942) 317 U. S. 


Order sccordindly 
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Evidence Act (1872), Ss. 7, 8, 21, 63 — 
(American Decision) — Constitution of 
U.S.A. — Fourth Amendment — Police 
agent having conversation with accused 
and recording it on electronic equipment 
— Use of such recording as evidence in 
absence of such police agent — Rights 
under Fourth Amendment not violated — 
(Per Majority, Douglas, Harlan and Mar- 
shall JJ. dissenting). 


A police agent who conceals his police 
connections may write down for official 
use his .conversations with a defendant 
and testify concerning them. -without a 
warrant authorising his encounters. with 
the defendant and without otherwise vio- 
lating the latter’s Fourth Amendment 
rights. For constitutional purposes no 
different result is required if the agent 
instead of immediately reporting and 
transcribing his conversations with defen= 
dant, either (1) simultaneously records 
them with electronic equipment which he 
is carrying on his person. (2) or carries 
radio equipment which - simultaneously 
transmits the conversations either to 
recording equipment located elsewhere or 
to other agents monitoring the transmitt- 
ing frequency. If the conduct and reve- 
lations of an agent operating -without elec- 
tronic equipment do not invade the de- 
fendant’s constitutionally justifiable ex- 
pectations of privacy. neither does a. 
simultaneous recording of the same con- 
versations made by the agent or bv others 
from transmissions received from- the 
agent to whom the defendant is talking 
and whose trustworthiness the defendant 
necessarily risks. An electronic record- 
ing will many times produce a more relia- 
ble rendition of what a defendant has said 
than will the unaided memory of a police 
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agent. It may also be that with the 
recording in existence it is less likely that 
the informant will change his mind. less 
chance that ‘threat or injury will sup- 
press unfavourable evidence and less 
chance that cross-examination will con- 
found the testimony. Considerations like 
these obviously do not favour the defen~ 
dant, but a defendant who has no consti- 
tutional right to exclude the informer’s 
unaided testimony has no Fourth Amend~ 
ment privilege against a more accurate 
version of the events in question. No dif 
ferent result should obtain where the in- 
former disappears and is unavailable at 
trial: for the issue of whether specified 
events on a certain dav violate the Fourth 
Amendment should not be determined by 
what later happens to the informer. His 
unavailability at trial and proffering the 
testimony of other agents may raise evi~- 
dentiary problems or pose issues of pro~ 
secutorial misconduct with respect to the 


informer’s disappearance. but they do not. 


appear critical to deciding whether prior 
events invaded. the defendant’s Fourth 
Amendment rights. (Paras 9. 12. 14) 
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SUMMARY 


During a narcotics prosecution in the 
United States District Court for the Nor- . 
thern District of Ilinois, the court over- 
ruled the accused’s objections to testi- 
mony by government agents regarding 
conversations in 1965 and 1966 between 
the accused and an informant which the 
agents overheard by monitoring the fre- 
quency of a radio transmitter concealed 
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on the informant’s person. The, prosecu- 
tion was unable to locate and produce the 
informant at the trial. The United Sta- 
tes Court of Appeals for the Seventh Cir- 
cuit reversed the convictions. on the 
ground that the evidence was inadmis- 
sible under the holding in Katz v. United 
States (1967) 389 US 347 = 19 L Ed 2d 
576=88 S Ct 507, that the Fourth Amend- 
ment makes inadmissible the recordings 
of conversations made by government 
agents by means of a listening device at- 
tached to the outside of a public tele- 
phone booth (405 F 2d 838). 

On certiorari, the United States 
Supreme Court reversed. Five members 
of the court. although not agreeing on an 
opinion. agreed that the Katz decision 
was improperly given retroactive effect. 

White. J.. announced the judgment of 
the court, and in an opinion joined by 
Burger. Ch. J., Stewart. J.. and Black- 
mun, J.. expressed the view that (1) police 
eavesdropping on conversations between 
an accused and an informant bv means of 
a radio transmitter concealed on the in- 
formant’s person does not violate the 
Fourth Amendment any more than does 
an informants reporting on or secretly 
recording the coversations. neither of 
which is an unlawful search and seizure: 
(2) no different result should obtain by 


reason of the informant’s disappearance. 


and unavailability at trial: and (3) the 
Katz decision applies only to electronic 
surveillances occurring subsequent to its 
date, December 18. 1967. 

Black. J:. concurred on the ground 
that eavesdropping carried on by elec- 
tronic means does not constitute a “search” 
or “seizure” within the meaning of the 
Fourth Amendment. 


Brennan. J.. concurring in the result. 
agreed that the Katz decision was 
improperly given retroactive effect but 
stated that the Fourth Amendment 
interposes a warrant reauirement both 
where an informant secretly records 
his conversations with an accused and 
where he secretly transmits them to the 
police by means of an electronic moni- 
toring device. 

Douglas. J.. dissented on the grounds 
that electronic surveillance violates the 
Fourth Amendment. whether by a record- 
ing device or a radio transmitter conceal- 
ed on an informant’s person, and that the 
Katz decision should be given retroac- 
tive effect. 

Harlan. J.. dissenting. seriously aues- 
tion whether an informants secretly 
recording his conversations with an ac- 
cused comports with the Fourth Amend- 
ment, and declared that third-party elec- 
tronic monitoring violates the Fourth 
Amendment and that the Katz decision 
should be applied retroactively. 
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Marshall. J.. dissented on the grounds 
that electronic surveillance violates the 
Fourth Amendment and that the Katz 
decision should be applied retroactively. 


OPINION OF THE COURT 
Mr. Justice White announced the 
judgment of the Court and an opinion in 
which The Chief Justice, Mr. Justice Ste- 
wart, and Mr. Justice Blackmun join. 


In 1966. respondent James A. White 
was tried and convicted under two con- 
solidated indictments charging various il- 
legal transactions in narcotics violative of 
26 USC S. 4705 (a) and 21 USC S. 174. He 
was fined and sentenced as a second offen- 
der to 25-year concurrent sentences. The 
issue before us is whether the Fourth 
Amendment bars from evidence the tes- 
timony of governmental agents who rela- 
ted certain conversations which had oc- 
curred between defendant White and a 
government informant, Harvey Jackson. 
and which the agents overheard by moni- 
toring the frequency of a radio transmit- 
ter carried by Jackson and concealed on 
his person.(1) On four occasions the con- 
versations took place in Jackson’s home: 
each of these conversations was overheard 
by an agent concealed in a kitchen closet 
with Jaskson’s consent and by a second 
agent outside the house using a radio 
receiver. Four other conversations—one 
in respondent’s home. one in a restaurant. 
and two in Jackson’s car—-were overheard _ 
by the use of radio equipment. The pro- 
secution was unable to locate and pro- 
duce Jackson at the trial and the trial 
court overruled objections to the testi- 
mony of the agents who conducted the 
electronic surveillance. The iury returned 
a guilty verdict and defendant appealed. 

2. The Court of Appeals read Katz 
v. United States, (1967). 389 US 347 = 19 
L Ed 2d 576 = 88 S Ct 507 as overruling 
On Lee v. United States. (1952) 343 US 
747 = 96 L Ed 1270 = 72S Ct 967 and 
interpreting the Fourth Amendment to 
forbid the introduction of the agents’ 
testimony in the circumstances of this 
case. Accordingly. the court reversed but 
without adverting to the fact that the 
transactions at issue here had occurred 
before Katz was decided in this Court. In 
our view. the Court of Appeals misinter- 
preted both the Katz caseand the Fourth 
Amendment and in any event erred in ap- 
plying the Katz case to events which oc- 


(1) White argues that Jackson. though 
admittedly “cognizant” of the presence 
of transmitting devices on his person. 
did not voluntarily consent thereto. Be- 
cause the court below did not reach the 
issue of Jackson’s consent. we decline to 
do so. Similarly. we do not consider 
White’s claim that the Government’s 
actions violated state law. 
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curred before that decision was rendered 
by this Court. (2) 


3. Until (1967) 389 US 347 = 19 L 
Ed 2d 576, neither wiretapping nor elec- 
tronic eavesdropping violated a defen- 
dant’s Fourth Amendment rights “unless 
there has been an official search and sei- 
zure of his person. or such a seizure of 
his papers or his tangible material effects. 
or an actual physical invasion of his house 
‘or curtilage’ for the purpose of making a 
seizure.” Olmstead v. United States. 
(1928) 277 US 438—466=72 L Ed 944—951 
=48 S Ct 564: Goldman v. United States. 
(1942) 316 (1942) US 129, 135—136 = 86 
L Ed 1322 = 62S Ct 993. But where 
“eavesdropping was accomplished by 
. means of an unauthorized physical pene- 
tration into the premises occupied” by 
the defendant, although falling short ofa 
“technical trespass under the local pro- 
perty law.” the Fourth Amendment was 
violated and any evidence of what was 
seen and heard, as well as tangible obiects 
seized, were considered inadmissible fruits 
of an unlawful invasion ‘Silverman v. 
United States, (1961) 365 US 505, 509. 511 
= 5 L Ed 2d 734, 737. 738 = 81 S Ct 679 
= 97 ALR 2d 1277; see also Wong Sun v. 
United States. (1963) 371 US 471. 9 L Ed 
2d 414, 83 S Ct 407, Berger v. New York, 
(1967) 388 US 41.52 = 18 L Ed 2d 1040. 
1048 = 87 S Ct 1873: Alderman v. United 
States, (1969) 394 US 165, 177—178 = 22 
L Ed 2d 176. 188—189 = 89 S Ct 961. 


4. (1967) 389 US 347 = 19 L Ed 2d 
576. however. finally swept awav doctrines 
that electronic eavesdropping is permis- 
sible under the Fourth Amendment unless 
physical invasion of a constitutionally pro- 
tected area produced the challenged evi- 
dence. In that case government agents. 


without petitioner’s consent or knowledge . 


attached a listening device to the outside 
of a public telephone booth and recorded 
the defendant’s end of his telephone con- 
versations. In declaring the recordings 
inadmissible in evidence in the absence of 
a warrant authorizing the surveillance. 
the Court overruled Olmstead and Gold- 
man and. held that the absence of physi- 
cal intrusion into the telephone booth did 
not justify using electronic devices in 
listening to and recording Katz’s words. 
thereby violating the privacy on which 
he justifiably relied while using the tele- 
phone in those circumstances. 

5. The Court of Appeals under- 
stood Katz to render inadmissible against 


(2) A panel of three judges on March 18. 
1968, reversed the conviction. one iudge 
dissenting. A rehearing en banc was 
granted. and on January 7. 1969. the 
full court followed the panel’s decision. 
a judges dissenting, 405 2d 838 
1969). 
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White the agents’ testimony concerning 
conversations which Jackson broadcast to 
them. We cannot agree. Katz involved 
no revelation to the Government bv a 
party to conversations with the defendant 
nor did the Court indicate in any wav 
that a defendant has a justifiable and con- 
stitutionally protected expectation that a 
person with whom he is conversing will 
not then or later reveal the conversation 
to the police. 


6. Hoffa v. United States. (1966) 
385 US 293 = 17 L Ed 2d 374 = 87S Ct 
408 which was left undisturbed by Katz. 
held that however strongly a defendant 
may trust an apparent colleague. his ex- 
pectations in this respect are not protected 
by the Fourth Amendment when it turns 
out that the colleague is a government 
agent regularly communicating with the 
authorities. In these circumstances. “no 
interest legitimately protected by the 
Fourth Amendment is involved.” for that 
amendment affords no protection to “a 
wrongdoer’s misplaced belief that a per- 
son to whom he voluntarily confides his 
wrongdoing will not reveal it.” Hoffa v. 
United States, at 302 = 17 L Ed 2d at 382. 
No warrant to “search and seize” is re- 
quired in such circumstances. nor is it 
when the Government sends to defen- 
dant’s home a secret agent who conceals 
his identity and makes a purchase of nar- 
cotics from the accused. Lewis v. United 
States, (1966) 385 US 206 = 17 L Ed 2d 
312 = 87 S Ct 424 or when the same 
agent. unbeknown to the defendant. car- 
ries electronic equipment to record the 
defendant’s words and the evidence so 
gathered is later offered in evidence. 
Lopez v. United States. (1963) 373 US 427 
= 10 L Ed 2d 462 = 83 S Ct 1381. 


T: Conceding that Hoffa. Lewis. 
and Lopez remained unaffected by Katz.{3) 
the Court of Appeals nevertheless read 
both Katz and the Fourth Amendment to 
require a different result if the agent not 
only records his conversations with the 
defendant but instantaneously transmits 
them electronically to other agents eauip- 
ped with radio receivers. Where this 
occurs, the Court of Appeals held. the 


Fourth Amendment is violated and the 


testimony of the listening agents must be 
excluded from evidence. 


8. To reach this result it was 
necessary for the Court of Appeals to 
hold that (1952) 343 US 747 = 96 L Ed 
1270 was no longer good law. In that 
case, which involved facts very similar to 
the case before us, the Court first reject- 
ed claims of a Fourth Amendment viola- 
tion because the informer had not tres- 


(3) It follows from our opinion that we 
reject respondent’s contentions that 
Lopez should be overruled. 
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passed when he entered the defendant’s 
premises and conversed with him. To this 
extent the Court’s rationale cannot sur- 
vive Katz, See (1967) 389 US. at 352— 
353 = 19 L Ed 2d at 582, 583. But the 
Court announced a second and indepen- 
dent ground forits decision; for it went on 
to say that overruling Olmstead and Gold- 
man would be of no aid to On Lee since 
he “was talking confidentially and indis- 
ereetly with one he trusted. and he was 
overheard......... It would be a dubious ser- 
vice to the genuine liberties protected by 
the Fourth Amendment to make them 
bedfellows with spurious liberties impro- 
vised by farfetched analogies which would 
liken eavesdropping on a conversation with 
the connivance of one of the parties. to 
an unreasonable search or seizure. We 
find no violation of the Fourth Amend- 
ment here.” (1952) 343 US, at 753—754 = 
96 LEdat 1275. We see no indication in 
Katz that the.Court meant to disturb that 
understanding of the Fourth: Amendment 
or to disturb the result reached in the On 
Lee case,(4) nor are we now inclined to 
overturn this view of the Fourth Amend- 
ment. 


9. Concededly a police agent who 
conceals his police connections may write 
down for official use his conversations 
with a defendant and testify concerning 
them, without a warrant authorizing his 


encounters with the defendant and with- ` 


out otherwise violating the latter’s Fourth 
Amendment rights. (1966) 385 US 293, 
300-—303=17 L- Ed 2d 374, 381—382 = 87 
S Ct 408. For constitutional-purposes. no 
different result is required if the agent 


instead of immediately reporting and tra- . 


mscribing his conversations with defen- 
dant. either (1) simultaneously records 
them with eletronic equipment which he 
is carrying on his person. (1963) 373 
US 427 = 10 L Ed 2d 462. (supra); (2) or 
carries radio equipment which simultane~ 
ously transmits the conversations either to 
recording equipment located elsewhere or 
to other agents monitoring the transmitting 
frequency. (1952) 343 US 747 = 96 L Ed 
1270 (supra). If the conduct and revela- 
tions of an agent operating without elec- 
tronic equipment do not invade the de- 
fendant’s constitutionally fustifiable ex- 


(4) Other courts of appeal have consi- 
dered On Lee viable despite Katz. 
Dancy v. United States, 390 F 2d 370 
(CA 5 1968); Long v. United States. 387 
F 2d 377 (CA5 1967); Koran v. United 
States. 408 F 2d 1321 (CA 5 1969). See 
also United States v. Kaufer, 406 F 2d 
-550 (CA 2 1969). affirmed per curiam. 
394 US 458, 22 L Ed 2d 414, 89 S Cf 
1223 (1969); United States v. Jackson. 
390 F 2d 317 (CA 2 1968): Doty v. Uni- 
ted States, 416 F 2d 893 (CA 10 1969) 
(rehearing). ` 
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pectations of privacy, neither does a 
simultaneous recording of the same con- 
versations made by the agent or by others 
rom transmissions received from the 
agent to whom the defendant is talking 
and whose trustworthiness the defendan 
necessarily risks. 


10. Our problem is not what the 
privacy expectations of particular defen- 
dants in particular situations may 
be or the extent to which they may 
in fact have relied on the discretion 
of their companions. Very probably. in- 
dividual defendants neither know nor 
suspect that their colleagues have gone or 
will go to the police or are carrving 
recorders or transmitters. Otherwise. 
conversation would cease and our pro- 


blem with these encounters would be non= - 


existent or far different from those now 
before us. Our problem. in terms of the 
principles announced in Katz, is what ex- 
pectations of privacy are constitutionally 
“justifiable” —- what expectations the 
Fourth Amendment will protect in the ab- 
sence of a warrant. So far. the law per- 
mits the frustration of actual expectations 
of privacy by permitting authorities to 
use the testimony of those associates who 
for one reason or another have determin- 
ed to turn to the police. as well as by au- 
thorizing the use of informants in the 
manner exemplified by Hoffa and Lewis. 
If the law gives no protection to the 
wrongdoer whose trusted accomplice is or 
becomes a police agent, neither should it 
protect him when that same agent has 
recorded or transmitted the conversations 
which are later offered in evidence to 
prove the State’s case. See (1963) 373 US 
427 = 10 L Ed 2d 462 = 83 S Ct 1381. 


11. Inescapably. one: contemplat- 
Ing illegal activities must realize and risk 
that his companions may be reporting to 
the police. If he sufficiently doubts their 
trustworthiness. the association will very 
probably end or never materialize. But if 
he has no doubts, or allays them. or risks 
what doubt he has, the risk is his. In 
terms of what his course will be, what he 
will or will not do or say. we are un~- 
persuaded that he would distinguish be- 
tween probable-informers on the one hand 
and probable informers with transmitters 
on the other. Given the possibility or pro- 
bability that one of his colleagues- is co- 
operating with the police, it is only 
speculation to assert that the defendant's 
utterances would be substantially different 
or his sense of security any less if he also 
thought it possible that the suspected col- 
legue is wired for sound. At least there 
is no persuasive evidence that the diffe- 
rence in this respect between the electro- 
nically equipped and the unequipped agent 
is substantial enough to require discrete 
constitutional recognition. particularly 
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under the Fourth Amendment which is 
ruled by fluid concepts of “reasonable~ 
ness.” i 

12. Nor should we be too ready to 
erect constitutional] barriers to relevant 
and probative evidence which isalso ac- 
curate and reliable. An electronic record- 
ing will many times produce a more relia- 
ble rendition of what a defendant has 
said than will the unaided memorv of a 
police agent. It may also be that with. 
the recording in existence it is less likely 
that the informant will change his mind. 
less chance that threat or iniury will sup- 
press unfavourable evidence and less 
chance that cross-examination will con- 
found the testimony. Considerations like 
these obviously do not favour the defen- 
dant, but we are not prepared to hold 
that a defendant who has no constitu- 
tional-right to exclude the informer’s un- 
aided testimony nevertheless has a Fourth 
Amendment privilege against a more ac- 
curate version of the events in question. 

13. It is thus untenable to consi- 
der the activities and reports of the police 
agent himself, though acting without a 
warrant. to be a “reasonable” investiga- 
tive effort and lawful under the Fourth 
Amendment but to view the same agent 
with a recorder or transmitter as conduct- 
fing an “unreasonable” and unconstitu- 
tional search and seizure. Our opinion is 
currently shared by Congress and the 
Executive Branch, Title IM. Omnibus 
Crime Control and Safe Streets Act of 
1968, S. 2510 et sea.. 82 Stat 197. 212 et 
seq.. and the American Bar Association. 
ABA Project on Minimum Standards for 
Criminal Justice, Standards Relating to 
Electronics Surveillance S. 4.1 (Final 
Draft 1971). It is also the result reached 
by prior cases in this Court. On Lee. 
(1952) 343 US 747 = 96 L Ed 1270 supra; 
Lopez v. United States. (1963) 373 US 427 
= 10 L Ed 2d 462 supra. 


14. No different result should ob- 
tain where, as in On Lee and the instant 
case, the informer disappears and is un- 
available at trial: for the issue of whether 
specified events on a certain day violate 
the Fourth Amendment should not be de- 
termined by what later happens to the 
informer. His unavailability at trial and 
proffering the testimony of other agents 
may raise evidentiary problems or pose 


issues of prosecutorial misconduct with . 


respect to the . informer’s disappearance. 
but thev do not appear critical to deciding 
whether prior events invaded the defen- 
dant’s Fourth Amendment rights. 


af 


15. The Court of ae was in 
error for another reason. Desist v. 
United States, (1969) 394 us 244. 22 L 
Ed 2d 248, 89 S Ct 1030. we held that our 
decision in (1967) 389 US 347 = 19 L Ed 
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2d 576 applied only to those electronic 
ces which occurred subsequent 
to the date of that decision. Here the 
events in question took place in the late 
1965 and early 1966. long prior to Katz. 
We adhere to the rationale of Desist. see 
Williams v. United States. (1971) 28 L Ed 
2d 388 ante. It was error for the Court 
of Appeals to dispose of this case based 
on its understanding of the principles an- 
nounced in the Katz case. (1967) 389 US 
347 = 19 L Ed 2d 576. The court 
should have judged this case by the pre- 
Katz law and under that law. as On Lee 
clearly holds. the electronic surveillance 
here involved did not violate White's 
Tights to be free from unreasonable 
searches and seizures. 
_ I6. The judgment of the Court of 
Appeals is reversed 
17. It is so ordered. 


18. MR. JUSTICE BLACK, while 
adhering to his views expressed in Linklet- 
ter v. Walker. (1965) 381 US 618, 640 = 
14 L Ed 2d 601. 614=85 S Ct 1731 concurs 
in the judgment of the Court for the rea- 
sons set forth in his dissent in (1967) 389 
US 347, 364 = 19 L Ed 2d 576. 589 = 88 
S Ct 507. 


SEPARATE OPINIONS 


MR. JUSTICE BRENNAN, concurring 
in as 


I agree that (1969) 394 US 244 
= 22 Taa 2d 248 = 89 S Ct 1030 requires 
reversal of the judgment of the Court 
of Appeals. Therefore, a majority of the 
Court supports disposition of this case on 
that ground. However. my Brothers 
Douglas, Harlan. and White also debate 
the question whether (1952) 343 US 747= 
96 L Ed 1270 = 72 S Ct 967 may anv lon- 
ger be regarded as sound law. My Brother 
White argues that On Lee is still sound 
law. My Brothers Douglas and Harlan 
argue that it is not. -Neither position 
commands the support of a majority of 
the Court. For myself. I agree with my 
Brothers Douglas and Harlan. But I go 
further. It is my view that the reasoning 
of both my Brothers Douglas and Harlan 
compels the conclusion that (1963) 373 US 
427 = 10 L Ed 2d 462 = 83 S Ct 1381. is 
also no longer sound law. In other words. 
it is my view that current Fourth Amend- 
ment jurisprudence interposes a warrant 
requirement not only in cases of third- 
party electronic monitoring (the situation 
in On Lee and in this case) but also in 
eases of electronic recording bv a govern- 
ment agent of a face-to-face conversation 
with a criminal suspect. which was the 
situation in Lopez. For I adhere to the 
dissent in Lopez, (1963) 373 US. at 446— 
471 = 10 L Ed 2d at 474—489, in which. 
to quote my Brother Harlan. ante. n 12, 


_“the doctrinal basis of our subsequent 
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Fourteenth Amendment decisions may be 
said to have had its genesis.” (1967) 389 
US 347 = 19 L Ed 2d 576 = 88S Ct 507 
adopted that “doctrinal basis” and thus. 
it seems to me, agreed with the argument 
in that dissent that “subsequent decisions 
and subsequent experience have sapped 
whatever vitality [On Lee] may once have 
had; that it should now be regarded as 
overruled” and that the situation in Lopez 
“is rationally indistinguishable.” (1963) 
373 US, at 447 = 10 L Ed 2d at 475. The 
reasons in support of those conclusions 
- are set forth fully in the Lopez dissent and 
need not be repeated here. It suffices to 
say that for those reasons I remain of the 
view that the Fourth Amendment impo- 
ses the warrant requirement in both the 
On Lee and Lopez situations. 


MR. JUSTICE DOUGLAS, dissenting. 
i i 


20. The issue in this case is cloud- 


- ed and concealed by the very discussion. 


of it in legalistic terms. What the ancients 
knew as “eavesdropping.” we now call 
“electronic surveillance’: but to equate 
the two is to treat man’s first gunpowder 
on the same level as the nuclear bomb. 
Electronic surveillance is the greatest 
leveler of human privacy ever known. 
How most forms of it can be held “rea- 
sonable” within the meaning of the 
Fourth Amendment is a mystery. To be 
sure the Constitution and Bill of Rights 
are not to be read as covering only the 
technology known in the 18th century. 
Otherwise its concept of “commerce” 
would be hopeless when it comes to the 
management of modern affairs. At the same 
time the concepts of privacy which the 
Founders enshrined in the Fourth Amend- 
ment vanish completely when we slavishly 
allow an all-powerful - government. pro~ 
claiming law and order. efficiency. and 
other benign purposes. to penetrate all 
the walls and doors which men need to 
shield them from the pressures of a turbu- 
lent life around them and give them the 
health and strength to carry on. 


21. That is why a “strict construc- 
tion” of the Fourth Amendment is neces- 
sary if every man’s liberty and privacy 
are to be constitutionally honored. 


22. When Franklin D. Roosevelt 


on May 21. 1940. authorized wiretapping ` 


in cases of “fifth column” activities and 
sabotage and limited “so far as possible 
to aliens.” he said that “under ordinary 
and normal circumstances wire-tapping 
by Government agents should not be car- 
ried on for the excellent reason that it is 
almost bound to lead to abuse of civil 
rights.” See Appendix I to this dissent. 
Yet as Judge Ferguson said in United 
States v. Smith, 321 F Supp 424, 429:"... 
the government seems to approach ‘these 
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dissident domestic organizations in the 
same fashion as it deals with unfriendly 
foreign powers. The government cannot 
act in this manner when only domestic 
political organizations are involved. even 
if those organizations espouse views which 
are inconsistent with our present form of 
government. To do so is to ride rough- 
shod over numerous political freedoms 
which have long received constitutional 
protection. The government can. of course. 
investigate and prosecute criminal, viola- 
tions whenever these organizations. or 
rather their individual members. step 
over the line of political theory and gene- 
ral advocacy and commit illegal acts.” 


23. Today no one perhaps notices 
because only a small. obscure criminal is 
the victim. But every person- is the 
victim, for the technology we exalt 
today is everyman’s master. Any dou- ‘ 
bter should read Arthur R. Miller’s; 
The Assault On Privacy (1971). After 
describing the monitoring of conver- 


sations and their storage in data - 
banks. Professor Miller goes on to 
describe “human monitoring” which he 


calls the “ultimate step in mechanical 
snooping” — a device for spotting unor- 
thodox or aberrational behavior across a 
wide spectrum. “Given the advancing 
state of both the remote sensory art and 
the capacity of computors to handle an 
uninterrupted and synoptic data flow. 
there seems to be no physical barriers left 
to shield us from intrusion.” Id.. at 46. 


24. When one reads what is going 
on in this area today, our judicial treat- 
ment of the subject seems as remote from 
reality as the well-known Baron Parke 
was remote from the social problems of 
his day. See Chapman. “Big Brother” in 
the Justice Department. Progressive. 
SPAL 1971. p. 27. 


I 

25. We held in (1967) 388 US 41 
= 18L Ed2d 1040 = 87 S Ct 1873, that 
wiretapping is a search and seizure within 
the meaning of the Fourth Amendment 
and therefore must meet its requirements, 
viz.: there must be a prior showing of 
probable cause. the warrant authorizing 
the wiretap must particularly describe 
“the place to be searched ‘and the persons 
or things to be seized.” and that it mav 
not have the breadth. generality. and 
long life of the general warrant against 
which the Fourth Amendment was aimed. 


26. In (1967) 389 US 347=19 L Ed 
2d 576 = 88 S Ct 507. we held that an 
electronic device, used without trespass 
onto any given enclosure (there a tele 
phone booth). was a search for which 
a Fourth Amendment warrant was 
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needed (1). Mr. Justice Stewart speaking 
for the Court, said: “Wherever aman may 
be. he is entitled to know that he will re- 
from unreasonable searches. 
and seizures.” Id.. at 359. 19 L Ed 2d at 


27. As a result of Berger and of 
Katz, both wiretapping and electronic sur- 
veillance through a “bug” or other device 


are now covered bv the Fourth Amend- 
ment. 
28. There were prior decisions re- 


presenting an opposed view. In (1952) 343 
US 747 = 96 L Ed 1270 = 72 S Ct 967. 
an undercover agent with a radio trans- 
mitter concealed on his person interview- 
ed the defendant whose words were heard 
over a radio receiver by another agent 
down the street. The idea. discredited by 
Katz, that there was no violation of the 
Fourth Amendment because there was 
no trespass. was the core of the On Lee 


decision. Id. pp. 751-754 = 96 L Ed 
1274—1275. 
29. (1963) 373 US 427 = 10 L Ed 


2d 462 = 83 S Ct 1381. was also pre-Ber- 
ger and pre-Katz. The government agent 
there involved carried a pocket wire re- 
corder which the Court said “was not plan- 
ted by means of an unlawful physical 
invasion of petitioner’s premises under 
circumstances which would violate the 
Fourth Amendment.” Id.. at 439. 10 L Ed 
2d at 470. 

30. Mr. Justice Brennan. dissent- 
ing. stated the philosophy of Katz soon to 
be adopted: “...... there is a qualitative 
difference between electronic surveillance. 
whether the agents conceal the devices on 
their persons or in walls or under beds, 
and conventional police strategems such 
as eavesdropping and disguise. The latter 
do not so seriously intrude upon the right 
of privacy. The risk of being overheard 
by an eavesdropper or betrayed by an in- 
former or deceived as to the identity of 
one with whom one deals is probably in- 
herent in the conditions of human society. 
It is the kind of risk we necessarily assu- 
me whenever we speak. But as soon as 
electronic surveillance comes into plav. 
the risk changes crucially. There is no 
security from that kind of eavesdropping. 
no wav of mitigating the risk. and so not 
even a residuum of true privacy........... 


(1) See Greenawalt. The Consent Pro- 
blem in Wiretapping and Eavesdrop- 
ping. 68ColL Rev 189; Kitch. Katz v. 
United States; The Limits of the Fourth 
Amendment. 1968 Sup Ct Rev. p. 133: 
Police Undercover Agents. 37 Geo Wash 
L Rev 634: Electronic Surveillance: The 
New Standards 35 Brooklyn L Rev. 49. 

The relaxing of constitutional reau- 
irements by the Executive Branch is 
apparent from the Appendices to this 
dissent. 
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“Electronic aids add a wholly new 
dimension to eavesdropping. They make 
it more penetrating. more indiscriminate. 
more truly obnoxious to a free society. 
Electronic surveillance, in fact. makes the 
police omniscient; and police omniscience 
is one of the most effective tools of tyran- 
ny.” (1963) 373 US, pp 465—466 = 10 a 
Ed 2d 486. 


31. It is urged by the Department 
of Justice that On Lee be established as 
the controlling decision in this field. I 
would stand by Berger and Katz and rea- 
affirm the need for judicial supervision (2) 
under the Fourth Amendment of the use 
of electronic surveillance which. uncon- 
trolled, promises to lead us into a police 
state. 


32. These were wholly pre-arran- 
surveillance. The first 
was in the informants home to which 
respondent had been invited. The second 
was also in the informer’s home. the next 
day. The third was four davs later at the 
home of the respondent. The fourth was 
in the informer’s car two days later. 
Twelve days after that a meeting in the in- 
former’s home was intruded upon. The 
sixth occurred at a street rendezvous. The 
seventh was in the informer’s home and 
the eighth in a restaurant owned bv res- 
pondent’s mother-in-law. So far as time 
is concerned there is no excuse for not 
seeking a warrant. And while there is 
alwavs an effort involved in preparing 
affidavits or other evidence in support of 
a showing of probable cause. that burden 
was given constitutional sanction in the 
Fourth Amendment against the activities 
of the agents of George III. It was desi- 
gned not to protect criminals but to pro- 
tect everyone’s privacy. 


33. On Lee and Lopez are of a 
vintage opposed to Berger and Katz. How- 
ever they may be explained. they are 
products of the old common-law notions of 
trespass. Katz. on the other hand. empha- 
sized that with few exceptions “searches 
conducted outside the judicial process. 
without prior approval by judge or magis- 


trate, are per se unreasonable under the 
Fourth Amendment......... 


(1967) 389 US, at 357 = 19 L Ed 2d at 585. 
Camara v. Municipal Court, (1966) 387 US 
523 = 18 L Ed 2d 930 = 87 S Ct 1727 put 


(2} Osborn v. United States. 385 US 
323. 17 L Ed 2d 394. 87 S Ct 429. was 
held to be in that tradition. as the fede- 
ral district judges. prior to the use of 
the recording device by the agent and 
with full knowledge of the alleged law 
violation involved, “authorized the use 
of a recording device for the narrow and 
particularized purpose of ascertaining 
the truth” of the charge, Id.. p. 330. 17 
L Ed 2d 399. 














12 U.S.S.C. [Prs. 33-38] 


administrative searches under the Fourth 
Amendment. We held that administrative 
actions, like other searches. implicated 
officials in an invasion. of privacy and that 
the Fourth “Amendment was meant to 
guard against the arbitrariness of any 
such invasion. .We said: 

We simply cannot say that 
the protections provided by the warrant 


.sessoses 


procedure are not needed in this context: - 


broad statutory safeguards are no substi- 
tute for individualized review, particular- 
ly when those safeguards mav only be in- 
voked at the risk of a criminal penalty.” 
Id.. at 533. 18 L Ed 2d at 937. 


34. In Chimel v. California, (1969) 
395 US 752 = 23 L Ed 2d 685 = 89 S Ct 
2034, in considering the constitutionality 
of a search incident to an arrest we held 
that, while the area in the immediate 
reach of an arrestee is “reasonable” though 
made without a warrant. a search beyond 
that zone may generaly be made 
“only under the authority of a search 
warrant.” Id. at ‘763, 23 L Ed 2d at 
694. And In ‘two “stop and frisk” cases. 
Terry v. Ohio (1967) 392 US 1 = 20 L 
Ed 2d 889, 88 S Ct 1868. and Davis v. 
Mississippi, 394 US 721 = 22 L Ed 2d 676 
= 89 S Ct 1394. we held that anv rest~ 
raint of the person. however brief. was 
subject to judicial inquiry on “reason- 
ableness” (392 US. at 19, 20-L Ed 2d at 
904) and that “the Fourth Amendment 
governs all intrusions by agents a the 
public upon personal security............” 
Id.. at 18 n 15. 20 L Ed 2d at 903.. 


35. We have moved far away 
from the rationale of On Lee and Lopez 
and only a retrogressive step of large 
dimensions would bring us back to it. 


36. The threads of thought run- 
ning through our recent decisions are that 
these extensive intrusions into privacy 
made by electronic surveillance make self- 
restraint by law enforcement officials an 
inadequate protection, that the reauire- 
ment of warrants under the Fourth 
Amendment is essential to a free society.(3) 


37. Monitoring. if prevalent. cer- 
tainly kills free discourse and spontaneous 
utterances. Free discourse — a First 
Amendment value — may be frivolous or 
serious. humble or defiant, reactionary or 


(3) The tyranny of surveillance that is 
not supervised in the Fourth Amend- 
ment manner is told by Judge Gesell in 
United States v. Jones, 292 F Supp 1001, 
1008 — 1009. where the competition 
between agencies and the uncontrolled 
activities of sub-ordinates ended up 
with Government itself playing an leno- 
ble role. 

Cf. Standards Relating to Electronic 
Surveillance. American Bar Assoc. 1971, 
Ss. 4.1, 5.2. 
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revolutionary. profane or in(4) good taste) 
but it is not free if there is surveillance. 
Free discourse liberates the spirit. though 
it may produce only froth. The individual 


. must keep some facts concerning 


his 
thoughts within a small zone of peovle. At 
the same time he must be free to pour out 
his woes or inspirations or dreams to 
Others. He remains the sole judge as to 
what must be said and what must remain 
unspoken. This is the essence of the idea 
of privacy implicit in the First and Fifth 
Amendments as well as in the Fourth. 


38. The philosophy of the value of 
privacy reflected in the Fourth Amend- 
ment’s ban on “unreasonable searches and 
seizures” has been forcefully stated by a 
former Attorney General of the United 
States: 

“Privacy is the basis of individuality. 
To be alone and be let alone. to be with 
chosen company. to say what you think, 
or don’t think, but to say what you will 
is to be yourself. Solitude is imperative. 
even in a high rise apartment. Persona~ 
lity develops from within. To reflect is to 
know yourself. Character is formed 


‘through years of self-examination. Without 


this opportunity. character will be form- 
ed largely by uncontrolled external social 


(4) Congressman Mikva of Ilinois. in 
speaking of the spread of military sur~ 
veillance of civilians —- another facet of 

: iy problem in the instant case—recent- 
y Sal 


“At one point they referred to ‘infil- 
trating public meetings’ at which Sena- 
tor Stevenson and I spoke, and I won- 
dered how you ‘infiltrate’ a publie 

- meeting. Perhaps they wanted to com- 
pile evidence to be used in some future 
military court—evidence that I was dis- 
loyal to the military establishment be- 
cause I suggested that we cut manpower 
by ten per cent last year. or because I 
voted against their appropriations in 
the two years I’ve been here. 


“When they start investigating poli- 
tical figures, there is no place vou can 
draw. the line and maintain any kind of 
civilian conntrol. 

“We have become a fearful people. 
There was a time when we feared only 
our enemies abroad. Now we seem to 
be as fearful of our enemies at home. 
and depending on whom they talk to. 
those enemies can include people under 
thirty. people with foreign names. peo~ 
ple of different races. people in the biz 
Cities. We have become a suspicious 
mation, as afraid of being destroyed 
from within as from without. 


“Unfortunately. the manifestations of 
that kind of fear and suspicion are poli- 
ce-state measures.” The Progressive, 
February 1971. pp 19-20. 
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stimulations. Americans are excessively 
homogenized already. 

“Few conversations would be what 
they are if the speakers thought others 
were listening. Silly. secret, thoughtless 
and thoughtful statements would all be 
affected. The sheer numbers in our lives. 
the anonvmity of urban living and the 
inability to influence things that are im- 
portant are depersonalizing and dehuma-~ 
nizing factors of modern life. To pene- 
trate the last refuge of the individual, the 
precious little privacy that remains. the 
basis of individual dignity, can have mean- 
ing to the quality of our lives that we 
cannot foresee. In terms of present values. 
that meaning cannot be good. 


“Invasions of privacy. demean ‘the 
individual Can a society be better than 
the people composing it? When a govern- 
ment degrades its citizens, or permits 
them to degrade each other, however 
beneficient the specific purpose. it limits 
opportunities for individual fulfillment 
and national accomplishment. If Ame- 
rica permits fear and its failure to 
make basic social reforms to excuse police 
use of secret electronic surveillance. the 
price will be dear indeed. The practice is 
Incompatible with a free society.” Ramsey 
Clark, Crime in America (1970). p 287. 

39. Now that the discredited deci- 
sions in On Lee and Lopez are resuscitat- 
ed and revived, must everyone live in 
fear that every word he speaks mav 
transmitted or recorded(5) and later re- 


(5) Senator Edward Long. who intensi- 
vely investigated wiretapping and “bug- 
ging” said: 

“You would be amazed at the different 
ways you can now be ‘bugged.’ There is 
today a transmitter the size of an aspi- 
rin tablet which can help transmit con- 
versations in your room to a listening 
post up to 10 miles away. 

“An expert can devise a bug to fit into 
almost any piece of furniture in your 
room. And even if you find the bug. 
you will have no evidence of who put it 
there. A United States Senator was 
bugged by a transmitter secretly placed 
into a lamp which his wife was having 
fixed at the shop. When experts search- 
ed for the transmitter. it was gone. 

“A leading electronics expert told my 
Sub-committee last vear that wiretap- 
ping and bugging in industrial espionage 
triples every year. He said that new bug- 
ging devices are so small and cleverly 
concealed thatit takes search equipment 
costing over one hundred thousand dol- 
lars and an expert with 10 vears of 
field experience to discover them. Ten 
years ago, the same search for bugs 
could have been done with equipment 
costing only one-fourth as much. 

“In California we found a businessman 
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peated to the entire world? I can imagine 
nothing that has a more chilling effect on 
people speaking their minds and express- 
ing their views on important matters. The 
advocates of that regime should spend 
some time in totalitarian countries and 
learn firsthand the kind of regime they 
are creating here.(6) 


who had been so frightened by 
electronic eavesdropping devices which 
had been concealed in his office. that he 
isnow spending thousands of dollars 
having his office searched each day, tak~ 
ing his phone apart every morning. and 
stationing a special guard outside his 
office 24 hours a day. 


“Heis one of agrowing number of 
men inindustry who live in constant 
fear that what they say is being listened 
to by their competitor.” 19—20 Adm L 
Rev 442, 444. and see Long. The Intru- 
ders (1966). 
` (6) “A technological breakthrough in 
techniques of physical surveillance now 
makes it possible for government agents 
and private persons to penetrate the 
privacy of homes, offices. and vehicles: 
to survey individuals moving about in 
public places; and to monitor the basic 
channels of communication by tele- 
phone. telegraph. radio, television. and 
data line. Most of the ‘hardware’ for 
this physical surveillance is cheap. 
readily available to the general public. 
relatively easy to install. and not pre~ 
sently illegal to own. As of the 1960's, 
the new surveillance ‘technology is be- 
ing used widely by government agen~ 
cies of all types and at everv level of 
government, as well as by private 
agents for a rapidly growing number of 
businesses, unions. private organiza- 
tions, and individuals in every section 
of the United States. Increasingly. 
permanent surveillance devices have 
been installed in facilities used by em- 
ployees or the public. While there are 
defenses against ‘outside’ surveillance. 
these are so costly and complex and de- 
mand such constant vigilance that there 
use is feasible only where official or 
private matters of the highest security 
are to be protected. Finally. the scien- 
tific prospects for the next decade indi- 
cate a continuing increase in the range 
and versatility of the listening and wat- 
ching devices. as well as the possibility 
of computer processing of recordings to 
identify automatically the speakers or 
topics under surveillance. These ad- 
vances will come just at the time when 
personal contacts. business affairs. and 
government operations are being chan- 
neled more and more into electronic 
systems such as data-phone lines and 
computer communications.” Westin. Pri- 
-vacy and Freedom. pp 365-366 (1967). 
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40. The decision not.to make Katz 
retroactive to any electronic surveillance 
which occurred prior to December 18, 
1967 (the day we decided Katz). is not. in 
my view. a tenable one for the reasons 
stated by Mr. Justice Harlan and me in 
our dissents in (1969) 394 US 244. 255. 
256 = 22 L Ed 2d 248, 258. 259 = 89S Ct 
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APPENDIX I 


THE WHITE HOUSE 
WASHINGTON i 
May 21. 1940 
CONFIDENTIAL 
MEMORANDUM FOR THE 
ATTORNEY GENERAL 


I have agreed with the broad purpose 
of the Supreme Court decision relating to 
wire-tapping in investigations. The Court 
is undoubtedly sound both in regard to 
the use of evidence secured over tapbed 
wires in the prosecution of citizens in cri- 
minal cases: and is also right in its opi- 
nion that under ordinary and normal 
circumstances wire-tapping by Govern- 
ment agents should not be carried on for 
the excellent reason that it is almost 
bound to lead to abuse of civil rights. 


However. I am convinced that the 
Supreme Court never intended any dictum 
in the particular case which it decided to 
apply to grave matters involving the de- 
fense of the nation. 

It is. of course. well known that cer- 
tain other nations have been engaged in 
the organization of propaganda of so-call- 
ed “fifth columns” in other countries and 
in preparation for sabotage. as well as in 
actual sabotage. 


It is too late to do anything about it 
after sabotage. assassinations and “fifth 
column” activities are completed. 

You are. therefore, authorized and 
directed in such cases as you may ap- 
prove, after investigation of the need in 
each case. to authorize the necessary in- 
vestigation agents that thev are at liberty 
to secure information by listening devices 
direct to the conversation or other com- 
munications of persons suspected of sub- 
versive activities against the Government 
of the United States. including suspected 
spies. You are requested furthermore to 
limit these investigations so conducted to 
a minimum and to limit them insofar as 
possible to aliens. 


[SEAL] Isi E. D. R 
APPENDIX II 
ADMINISTRATIVELY 
CONFIDENTIAL 
THE WHITE HOUSE 
WASHINGTON 
June 30. 1985 
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MEMORANDUM FOR THE 
HEADS OF EXECUTIVE 
DEPARTMENTS AND 
AGENCIES 


I am strongly opposed to the interce- 
ption of telephone conversations as a 
general investigative technique. I recog- 
nize that mechanical and electronic devi- 
ces may sometimes be essential in prote- 
cting our national securitv. Neverthe- 
less. it is clear that indiscriminate use of 
these investigative devices to overhear 
telephone conversations without the know- 
ledge or consent of any of the persons 
involved. could result in serious abuses 
and invasions of privacy. In mv view. 
the invasion of privacy of communica- 
tions is a highly offensive practice which 
should be engaged in only where the 
national security is at stake. To avoid 
any misunderstanding on this subiect in 
the Federal Government. I am establish- 
ing the following basic guidelines to 
be followed by all government agen- 
cies; ; 

(1) No federal personnel is to inter- 
cept telephone conversations within the 
United States bv any mechanical or elec- 
tronic device. without the consent of one 
of the parties involved (execpt in connec- 
tion with investigations related to the 
national security). 

(2) No interception shall be under- 
taken or continued without first obtaining 
the approval of the Attorney General. 

(3) All federal agencies shall immedi- 
ately conform their practices and proce- 
dures to the provisions of this order. 

Utilization of mechanical or electro- 
nic devices to overhear non-telephone 
conversations is an even more difficult 
problem. which raises substantial and un- 
resolved questions of constitutional inter- 
pretation. I desire that each agency con- 
ducting such investigations tonsult with 
the Attorney General.to ascertain whether 
the agency’s practices are fully in accord 
with the law and with a decent regard 
for the rights of others. 

Every agency head shall submit to 
the Attorney General within 30 davs a 
complete inventory of all mechanical and 
electronic eauinment and devices used for 
or capable of intercepting telephonic con- 
versations. In addition. such reports shall 
contain a list of any interceptions current- 
ly authorized and the reasons for them. 

/s/ Lyndon B. Johnson 

MR. JUSTICE HARLAN, dissenting. 


41. The uncontested facts of this 
case squarely challenge the continuing 
viability of (1952) 343 US 747=96 L Ed 1270 
=72 S Ct 967. As the plurality opinion of 
Mr, Justice White itself makes clear. im- 
portant constitutional developments since 
On Lee mandate that we reassess that 
case. which has continued to govern offi- 
cial behaviour of this sort In spite of the 
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subsequent erosion of its doctrinal foun- 
dations. With all respect, my agreement 
with the majority ends at that point. 


42. I think that a perception of 
the scope and role of the Fourth Amend- 
ment. as elucidated by this Court since 
On Lee was decided. and full comprehen- 
sion of the precise issue at stake leads to 
the conclusion that On Lee can no longer 
be regarded as sound law. Nor do I think 


the date we decided (1967) 389 US 347 = . 


19 L Ed 2d 576 = 88 S Ct 507. can be 
deemed controlling both for the reasons 
discussed in my dissent in (1969) 394 US 
244. 256 = 22 L Ed 2d 248. 259 = 89S 
Ct 1030 and my separate opinion in Wil- 
liams v. United States (and companion 
cases). (1971) 28 L Ed 2d 388. (the case 
before us being here on direct review). and 


because. in my view. it reauires no dis- 
cussion of the holding in Katz. as distin- 
guished from its underlying rationale as 
to the reach of the Fourth Amendment. 
to comprehend the constitutional infirmity 
of On Lee. 

I 


43. Before turning to matters of 
precedent and policy. several preliminary 
observations should be made. We deal 
here with the constitutional validity of 
instantaneous third party electronic eaves- 
dropping, conducted by federal law en- 
forcement officers. without any prior 
judicial approval of the techniaue utiliz- 
ed. but with the consent and co-operation 
of a participant in the conversation. (1) 
and where the substance of the matter 
electronically overheard(2) is related ina 
federal criminal trial by those who eaves- 
dropped as direct. not merely corrobora- 
tive, evidence of the guilt of the non-con- 
senting partv. The magnitude of the issue 
at hand is evidenced not simply by the 
obvious doctrinal difficulty of weighing 
such activity in the Fourth Amendment 
balance. but also. and more importantly. 


(1) I agree with the plurality opinion. 
ante n 1. that the issue of the infor 
mer’s consent to utilization of this tech- 
nique is not properly before us. Whether 
persons can. consistent with constitu- 
tional prohibitions, be tricked or coer« 
ced into transmitting their conversa- 
tions. with or without prior tudiclal ap- 
proval. and. if not. whether other par- 
ties to the conversation would have 
standing to object to the admission 
against them of evidence so obtained. 
cË Alderman v. United States. 394 US 
165, 221.Ed 2d 176,89S Ct 961 (1969). 
are questions upon which I express no 
opinion. 

(2) In the case at hand agents were 
also surreptitiously placed in respon- 
dent’s home at various times. No testi- 
mony by these agents was offered af 
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by the prevalence of police utilization of 
this technique. Professor Westin has 


documented in careful detail the nume- 
rous devices that make technologically 
feasible the Orwellian Big Brother. Of 
immediate relevance is his observation 
that “participant recording. in which one 
participant in a conversation or ‘meeting. 
either a police officer or a co-operating 
party, wears a concealed device that 
records or broadcasts to others nearby... 
-.ls used tens of thousands of times each 
year, particularly in cases involving extor- 
tion. conspiracy. narcotics. gambling. pro- 
stitution. corruption by police officials.... 
---and similar crimes.” (3) 

44. Moreover, as I shall undertake 
to show later in this opinion. the factors 
that must be reckoned with in reaching 
constitutional conclusions respecting the 
use of electronic eavesdropping as a tool 
of law enforcement are exceedingly sub- 
tle and complex. They have provoked 
sharp differences of opinion both within 


and without the judiciary. and the entire _ 


problem has been the subject of continu- 
ing study by various governmental and 
non-governmental bodies. (4) 


(3) A. Westin—Privacy and Freedom 
131 (1966). This investigative techni- 
que is also used to unearth “political” 
crimes. “Recordings of the private and 
public meetings of suspect groups have 
been growing. Police in Miami. Florida. 
used a hidden transmitter on a police 
agent to record statements made at 
meetings of a right-wing extremist 
group suspected of planning acts 
of terrorism. In 1964 a police under- 
cover agent obtained recordings of 
incendiary statements by the leader 
of a Communist splinter movement 
in Harlem. at private meetings and 
at a public rally. which served as a 
basis for his conviction for attempting 
to overthrow the State Government.” 
Ibid. 

(4) Prior to Osborn v. United States, 
385 US 323. 17 L Ed 2d 394, 87 S Ct 429 
(1966), and Katz the issue before us. if 
raised, was usually dismissed in a rou- 
tine fashion with a citation to On Lee. 
buttressed by a citation to Lopez v. Uni- 
ted States, 373 US 427. 10 L Ed 2d 462. 
83 S Ct 1381 (1963). with no attempt to 
distinguish the two cases despite the 
narrow rationale of the latter. See. e.g.. 
United States v. Pasquinzo, 334 F 2d 74. 
75 (CA 6 1964): Maddox v. United Sta- 
tes, 337 F 2d 234 (CA 5 1964): but cf. 
United States v. Stone. 232 F 
Supp 396 (ND ‘Tex 1964). The 
few authorities post-dating Katz have 
divided on the continued viability of 
the On Lee result, compare. eg.. Uni- 
ted States v. Jones, 292 F Supp 1001 (DC 
1968), and cases eited therein. 292 F 


AS 
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45. Finally. given the importance 
of electronic eavesdropping as a technique 
for coping with the more deenseated kinds 
of criminal activity. and the complexi- 
' ties that are encountered in striking a 

workable constitutional balance between 
the public and private interests at stake. I 
believe that the courts should proceed 
with specially measured steps in this field. 
More particularly. I think this Court 
should not foreclose itself from reconsi- 


Supp, at 1008. with Dancy v. United 
States, 390 F 2d 370 (CA 5 1968) (Judge 
Fahy dissenting); United States v. Kau- 
fer, 406 F 2d 550-(CA 2 1969); Fiedler 
v. New York, 30 AD 2d 476 (CA 4 Dept 
1968) (Justices Goldman and Bastow 
dissenting). aff'd without opinion. 24 
NY 2d 960 (1969). Perhaps the most 
comprehensive treatments, examining 
both the case law and policy considera- 
tions underlying the precise issue— 
electronic surveillance with the consent 
of one of the parties—are -by Professor 
Greenawalt, The Consent Problem in 
Wiretapping and Eavesdropping: Sur- 
reptitious Monitoring With the Consent 
of a Participant in Conversation. 68 Col 
L Rev 189 (1968). and Professor Kitch. 
Katz v. United States: The Limits of 
the Fourth Amendment. The Supreme 
Court Review 133 (1968). For an inter- 
esting analysis of the impact of non- 
consensual bugging on privacy and the 
role of prior judicial authorization see 
Spritzer. infra. n 15. In addition see 
ABA Proiect on Minimum Standards 
for Criminal Justice, Standards Relat- 
ing to Electronic Surveillance S. 4.1 
(Tent. Dr. 1968); Landynski. Search and 
Seizure and the Supreme Court 198-244 
(1966); Schwartz. subra. n 13. at 455. 
495-496 (1969): T. Dash, R. Schwartz. 
E. Knowlton. The Eavesdroppers 421- 
441 (1959); Note. Eavesdropping. Infor- 
mers, and the Right of Privacy: a Judi- 
cial Tightrope, 52 Cornell LQ 975 (1967): 
Kink, Electronic Surveillance and Con- 
stitutional Rights: Some Recent Deve- 
lopments and Observations. 33 Geo 
Wash L Rev 240 (1964); Note, Wiretap- 
ping and Electronic Surveillance—Title 
If of the Crime Control Act of 1968, 
supra. n 3; Blakey and Hancock. A Pro- 
posed Electronic Surveillance Control 

- Act, 43 Notre Dame Law. 657 (1968); 
Kamisar. The Wiretanping-Eavesdropp- 
ing Problem: A Professor's View. 44 
Minn L Rev 891 - (1960): Note. From 
Private Places to Personal Privacy: A 
Post-Katz Study of Fourth Amendment 
Protection, 43 NYU L Rew 968, 973-974 
(1968): Scoular. Wiretapping and Eaves- 
dropping Constitutional Development 
from Olmstead to Katz, 12 St Louis LJ 
513 (1968); 20 Syracuse L Rev 791 (1969)3 
4 Vill L Rev 758 (1969). 
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dering doctrines that would prevent the 
States from seeking. independently of the 
niceties of federal restrictions as they may 
develop. solutions to such vexing prob- 
lems, see Mapp v. Ohio (1961) 367 US 643 
=6 L Ed 2d 1081 = 81S Ct 1684 and: 
Ker v. California, (1963) 374 US 23 = 10 
L Ed 2d 726 = 83 S Ct 1623 and see also 
(1967) 388 US 41 = 18 L Ed 2d 1040 = 
87S Ct 1873; Baldwin v. New York, (1970) 
399 US 66, 117 = 26 L Ed 2d 437 = 90S 
Ct 1886 (dissenting opinion): California v. 
Green, (1970) 399 US 149, 172 = 26 L 
Ed 2d 489. 504 = 90 S Ct 1930 (concurring 
opinion). I also think that in the adiudi- 
cation of federal cases, the Court should 
leave ample room for congressional deve- 
lonpments. ; 


Ir 


46. On these premises I move fo . 
the problem of third-party “bugging.” To 
begin by tracing carefully the evolution 
of Fourth. Amendment doctrine in post- 
On Lee decisions has proved useful in 
several respects. It serves to cast in pers- 
pective both the issue involved here and 
the imperative necessity for reconsider~ 
ing On Lee afresh. Additionally. a full 
exposition of the dynamics of the decline 
of the trespass rationale underlying On 
Lee strikingly illuminates the deficien- 
cies of the plurality opinion’s retroacti- 
vity analysis. 


A 


47. On Lee involved circumstan« 
ces virtually identical to those now before 
us. There, government agents enlisted the | 
services of Chin Poy. a former friend of 
Lee, who was suspected of engaging in il- 
legal narcotics traffic. Poy was equipped 
with a ‘ transmitting device 
which enabled outside government agents 
to monitor Poy’s conversations with Lee. 
In the privacy of his laundry, Lee made 
damaging admissions to Pov which were 
overheard by the agents and later related 
at trial. Poy did not testify. Justice Jack- 
son. writing for five Justices, held the 
testimony admissible. Without reaching 
the question of whether a conversation 
could be the subject of a “seizure” for 
the Fourth Amendment purposes. as vet 
an unanswered if not completely open 
question, (5) the Court concluded that in 





(5) See Goldman v. United States, 316 
US 129, 86 L Ed 1322, 62 S Ct 993 (1942). 
` Silverman v. United States. 365 US 505, 
5 L Ed 2d 734, 81 S Ct 679, 97 ALR 2d 
1277. made explicit that- which was still 
unclear after Goldman: words over- 
heard by trespass are subject to Fourth 
Amendment protection. See also Wong 
Sun v. United States, 371 US 471.9 L 
Ed 2d 441. 83 S Ct 407 (1963). 
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State of M. P. v. Budhiya (Mar) 644 
State of M. P. v. Chhotabhai 

Jethabhai Patel and Co. (May) 97% 
State of M. P. v. Mishbahul 


Hasan—See(Apr) 892 
State of Madhya Pradesh v. M/e. 
Nathabhai Desaibhai Patel 
State of M. P, v. New Chirimiri 
Ponrl Hill Colliery Co. Pvt 
(Mar) 614 


Ltd. 
State of M. P. v. Saith and Skel- 
ton (P.) Ltd. (Jul) 1507 


r ASRS oe 


State of U. P. v. 


(Jul) 1545-- 


- State of: M. P. v. Sardar D. K, 


Jadhav ‘(July 
State of Maharashtra v. Manglya 
Dhavu Kongil (Aug) 
State of Maharashtra v. N. E L 
and P, Co. Ltd—See (Mar) 706 
State of Mysore v. P. R. Kul- 
karni ) (Oct) 


` State of Orissa v. Harinarayan 


Jaiswal (Aug) 
State of Orissa v. Rajasaheb 
Chendanmull Indrakumar (P.) 
Ltd. (Oct) 
State of Punjab v. Bakhtawar 
Singh . (Oct) 
State of Punjab v, Guru Nanak 
Flour and Oil Mills etc. (Aug) 1760 
State of Punjab v. Iabal Singh— 
See (Jun) 1429 
State of Punjab v. Madan Singh . 
(Jun) 1429 
State of Punjab v. M/s. Shakti 
Cotton Co. (Jul) 
State of Rajasthan v. Ram Swa- 
roop—See (Jul) 1502 
State of Tamil Nadu v. Kannan 
Devan Hils Produce Co. Ltd. 


(Feb) 375 
State of Tamil Nadu v. Ss. 
Lateef Hamid and Co. (Aug) 1781 
State of Tamil Nadu v. Madurai 
South Indian 


Ltd. 
State of Tamil Nadu v. S. K. 
Krishnamurthy (May) 1126 
State of Tami] Nadu v. Simpson 
and Co, Ltd—See (May) 1148 
State of Toan TRSTA v. Sri Thi- 
rumagal Mils Ltd. (May) 1148 
State of U. P, v. Jugal Kishore 
Bhatt—See (Feb) 420 
State of U. P. v. Ram Manorath 
(Mar) 701 
Ram Nath 


(Jan) 232 
State of U. P. v. Samman Das (Mar) 677 
asd U. P. v. Saved Abdul 


J (Jun) 1290 
State of West Bengal v. Admini 
trator, Howrah Municipality 
(Apr) 749 
State san West Bengal v. Ashok 
Dey pia 1660 
Subal Chanda Ghosh v. State of 


West Bengal (Oct) 2146 © 
Subhraj R. M v. K al 

Motor Union (P.) Ltd. (Oct) 2266 
Subodh Gopal Bose v. joy 
_ Kumar Addya (Jul) 1475 
Subramaniam C. L. v. Co. 

of Customs. Cochin (Oct) 2178 
Sudhir Dey v. State of W, B. 

(Dec) 2623 


Sukhbir Singh v. Registrar, Cane 
Co-operative ~ Tomei (Cane ` 
Commissioner). _ Lucknow 
—See (Apr Ba 

Sultan v. State of Haryana (Aprì 811 








. Sunil Kumar v. State of W. B— 


T2, 


Sumat Prased v. Sheojanan Pra- 
sad : (Dec] 2488 
Sumitra Devi v. Ram Awadesh 
Singh—See (Mar) 580 
Suna es Butt v, State of 
J, and K. (Nov) 2431 
Sundara Rao B, v. State of Orissa 
(Apr a 


See (Oct) 2146 : 
Sur Enamel and Stamping Works 
(Private) Ltd v. State of W. B. 
—See (Sep) 1895 l 


Suresh v.. Vasant (Aug) a880 
Swarth Mahto, y, Dharmdeo 
Narain Singh (yun) 1300 


Talkeshwarl Devi v, | 

Bikat Prasad Singh 
Tarak Nath Chakraborty v. State 

of W. B. (Nov) 2388 
Tata Iron and Steel Co. Ltd. v, 

_ Workmen of M/s. Tata Iren 

-~ and Steel Co, Ltd. 
Technological Institute 
tiles v. Workmen 
Tei Ram Bery v. Union of India 


Tek Chand v. State of Haryana 


(Jan) 228 
Thakur Senjeevanrao v. Jaidreth 
) 2582 


(Dec 
Thepfulo Nakhre v. SAYSI 


Jan) 434 
Thippeswamy D. M. v, Mysore 
Appellate Tribunal. Bangalore 
(Aug) t675 
Tribent Devi v. Collector. Ranchi 
(Jun) 14T 
Turner Morrison and Co. Ltd. v. 
Hungerford Investment Trust 
. Ltd. ; (Jun) 13% 


Udeipal Singh v. State of U. P. 


Udhe Prasad v. State of M. P.— 
See (Apr) 886 
Ujjal Mondal v. State of W. B. 
‘(Jun 1446 


Unichem Laberatorles Ltd. v. 
Workmen (Nov} 2332 

Union of India v. G. S. Ganepathi 
Kini—See (Mar) 670 

Union .of India v. Gajinder Singh 


(Jun) 1329 
Union of Indie v. Harbhajan, 
Singh (May) 1061 


(Sep) 1966 - 


{San} 54 
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onion of India v. M. C. Jeshi— 


ee (Dec) 2627 2s 
~——v. M. Ravi Varma ` (Mar) 670 
~——v. N. K. Private Limited (Apr) 915 
—v, S. K. (May) 1137 


—v. Suresh Kumar—See (Mar) 670 
P. Electric Supply Co. Ltd. v. 


"T. N. Chatterjee (Jun) 120% 
: Vegoils Private Ltd. v. The 
‘ Workmen (Sep) 1942 
Venkatamma Smt. v., City Im- 
provement of Trust Board, ~. 
Mysore (Dec) 2683 


Venugopala Varma Rajah V, v. 
T. of Agricultural L-T. 


Trivendrum (Feb) 404 
Vidya Ram Misra Mana 

Committee. Shr “Sal Narain 

College ul) 1450 


Viswanathan R. v. R. Narayana- 

swamy (Feb) 414 
Viswanathe Reddy. T. N, v. State 

of Andhra Pradesh—See (Aug) 100 


Waryam Singh v. Sadhu S 
(Apr). 905 


Workmen v. Indien Link Chain 
Manufacturers Lid—See (Feb) 343 


Workmen v. M/s, Modi (Pvt) > 
Ltd.. Bombay (Oct) 220% 
Workmen v. State | os W. B. 
goa 1895 


Werkmen of B. S. C. v. M/s. 
Shoe Co. (P) Ltd. ia 1434 

Workmen employed by Atic In- 
dustries Ltd. v. Atic Industries 
Lid.—See (Jun) 1234 

Workmen Greaves Cotton & Co. 
Ltd. v. Greaves Cotten & Co, 


Lid (Feb) 34 
Yachendra Kumerajfa v. L-T. 
Officer, A Ward. Nellore— 
See (Feb) 260 
Zabar Singh v. 8 Har 


tate 
yane—See (Sep) 1382 
Zille Parishad, Kherl v. Carew 
& Co. Lid—See (Jan) 151 
Zila Parishad, Kheri v. Hindus- 
tan Sugar Mills Ltd (Jen) IM 


Zīley Singh v. Registrar. Cane 
(Cane 
{Apri 1758 


Co-operative Societies 
Commissioner). Lucknow 





SUBJECT INDEX 


Advocates Act (25 of 1961). S. 35 — Pro- 
fessional misconduct ‘ (Jan) 46A 
~——S. 38 — Concurrent findings of fact 
— Supreme Court may entertain appeal 
on ground of injustice (Jan) 46B 

' Agra ` District Co-operative Bank Ltd. 

' Service Rules (1958) 

See under Civil Services, 


All India Employees’ Service Regulations 
See under Civil Services. 


All India Services Act (61 of 1951) 
See under Civil Services, 


All India Services (Discipline and Appeal) 
Rules (1955) 
See under Civil Services, 


All India Services (Discipling and Ap- 
peal) Rules (1969) 
See under Civil Services, 


Andhra Pradesh General Saloa Tax Act. 


(6 of 1957) 
See under Sales Tax. 


Andhra Pradesh (Krishna and Godavari 
Delta Area) Drainage Cess Act (11 of 
1968) —- Provisions of Act are not 
violative of Article 14 of the Constitu- 
tion ` {Apr) 828 
Andhra Pradesh Motor Vehicles Rules 
(1957), R. 212 (1) Gi (a) — Expres 
sion “a new entrant” — Interpretation 
of — It means a new entrant to the 
stage carriage business and not to the 
motor transport business (Jul) 1536A 


Andhra Pradesh Motor Vehicles Taxa- 
tion Act (5 of 1963) — Constitutione- 
lity ‘of Act and notifications Issued 
under Sections 3 and 9 (Aug) 1804A 
—S. 3 — Chassis is exigible to tax 
as a motor vehicle notwithstanding that 
no body is attached to it (Jan) 229A 
——S. 9 — Exemption under Item 4 of 
Notification under Section 9 is not avall- 
able to chassis driven along the roads 
of Andhra Pradesh for disposal at the 
journey’s end (Jan) 229B 


Appreciation of evidence — See Penal 
Code (1860). S. 391 (Nov) 2478B, C 


Arbitration Act (10 of 1940} S. 2 (a) == 
See Constitution of India. Art. 299 
(Apr) 915 
——S, 8 — Appointment of umpire se 
arbitrators without obtaining consent 


the appointee — Validity (Jul) Anse 
—=S. 13 — Powers of arbitrator =~ 
Power to award interest - (Jul) 1507C 


—S. 14 (2) — Filing of award inv 


Court — Filing of award by arbitrater 
suo motu whether orohibited 
(Jul) 1507A 
——S. 14 (2) — Filing of award — 
Court in which award can be filed 
; (Jul) 1507B 
——S. 17 — Where a severable part ef an 
award cannot be given effect te for a 


Arbitration Act: (contd.) 
lawful reason. there is no bar te enforce 
mee part to which effect could be justly 


(May) 1121D 
FSS, 20 — See Constitution of India, 
Art, 299 (Apr) 915 


——S,. 47. Proviso — Validity of award 
—No suit pending with respect to sub- 
ject-matter of dispute — Reference eof 


‘dispute to arbitrators — Parties need 


mot signify their consent to award be- 
fore same can be enforced (Jan) 1A 


—S8, 47, Proviso — Validity of refer~ 
ence — Property the subiect-matter of 
dispute referred also to subject-matter of 
earlier litigation — Reference valid 
(Jan) 1B 
—Sch. 1, R 4 — Umpire to enter on 
reference If arbitrators have allowed 
their time to expire without making 
award (Jul) 1538B 
——Sch. 1; R. 4 =~ Disagreément be- 
tween arbitrators — As to what con- 
stitutes disagreement cannot be laid 
down in abstract or inflexible proposi- 
tions. It will depend upon the facts of 
the case as to whether there was a dis- 
agreement (Jul) -1538C 


Arms Act (54 of 1959), Ss. 4 and 25 (1) 
(b) — Possession of and carrying ea 
sword without licence — Notification 
under Section 15 of repealed Act would 
be deemed to be Im force after repeal of 
gee ee en a; 4 of Act of 
1959 (Oct) 2066B 
——S. 25 (1) a See also Constitution 
of India, Art, (Aug) 1756D 
—S. 25 (1) i — Offence under — 
Elements ef — ‘Possession’ — Does not 
mean only physical or actual possession 
but includes constructive possession — 
Control er dominion over firearms 
Proof ee), 1756A 
—S. 25 (l) b) = See Ibid. S. 

2 (oan. 2066B 
——S., 35 — Querter in joint possession 
of two persons — Recovery of gun in 
absence of one of them from a room 
thereof — Conviction of other under 
Section 25 — Legality (Sep) 1899 
—S. 39 — Sanction to prosecute — 
Requisites of (Aug) 1756C 


Army Act (46 of 1950). S. 122 (1). (3) 
— Question of limitation — Court mar 
tial alone hag jurisdiction to decide ques- 
tion (Dec) 2548D 
——S8. 125 — Word ‘jurisdiction’ oo 
ĉo initial jurisdiction to take co 

(Dec) 2548E 
e—S. 191 — Army Rules (1954), R. 14 
= Rule 14 is not ultre vires the Act 

(May) 1137 


Army Rules (1954). R. 14 — See Army 
Act (1950). S. 191 (May) 1137 

al Excise Act (5 of 1909), S. 22 — 
Sea Ibid. S. 43 (Sep) 1863A 


nen ae a 


er ot 


oe: 
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Bengal Excise Act (contd.) 
——S, 22 (1) — Grant of exclusive pri- 
vilege to vend liquor — Absence of 
public notice — Effect (Sep) 1863H 
——Ss. 43 and 22 — Power of Collector 
to withdraw license granted by him 
(Sep) 1863A 
——S. 43 — Expression ‘any cause other 
than’ in S. 43 (1) cannot be construed 
ejusdem generis with causes mentioned 
in S. 42 (1) (a) to (g) (Sep) 1863C 
. 43 — Withdrawal of licence — 
Procedure — Notice of intention to 
withdraw — Necessity i— More than 15 
davs’ notice of wi wal given — 
Validity (Sep) 1863E 
-——S.' 43 — Grant of exclusive licence 
to vend country liquor for five years — 
Withdrawal of licence before’ expiry of 
period as a result of policy decision of 
Government — No violation of Art. 19 
(D) (8) (Sep) 1863G 


Bengal Land Revenue Sales Act (11 of 
1859), S. 37 — Suit by auction purchaser 
for khas possession and annulment of 
interest of the encumbrancer — Burden 
of proof (Jul) 1475 


Bengal Municipal’ Act (15 of 1932) 
See under need es, 


Bihar and ` Orissa Excise Act (2 of 1915) 
S. 22 — See Ibid. S 2 29 (Aug) 1816 
——S. 29 — Highest bid in auction for 
sale of country liquor shops — Rejec- 
tion of by Government not violative of 
Articles 14 and 19 (1) (g) of Constitution 
nor it is subject to judicial review—Sale 
of shops: by private negotiation is not 
invalid | (Aug) 1816 


Bihar Foodgraims (Control of Movement), 
Order (1957), CL 3 — res Essential 
Commodities: Act (1955. S 

* aly). 1610 


Bihar Hindu Religious Trusts Act (1 of 
1951), S. 2 (1) — Religious endowment 
— Public or private — Endowment for 
benefit of family members or specified 
individuals - (Jan) 57 


Bibar Land Reforms Act (30 of- 1950) 
See under Tenancy Laws, 


Bombay Buildings Repairs and Re- 
construction Board Act (a7 of 1969). S. 27 
—See 
(1) Constitution of India, Art, 14 - 
(Apr) 845 B 
(2) Constitution of India Art. 19 (v) 
(f) and (5) : (Apr) 845 A 
—-S, 28 — See Constitution of India, 
Art. 14 pr) 845B 


Bombay Co-operative Societies Act (7 of 
See under Co-operative Societies, 


Bombay Court-fees Act (36 of 1959) 
Pkg under Court+fees and Suits Valuas 
ons. 


Bombay Industrial Relations Act (11 of | 
1947), S. 3 (13) — ‘Employee’ — The 

workers in order to come within the 
definition of “employee” need not neces= 
sarily be with the. 
(Jul) 1598 


S. 78 (1) (D) (Jun) 1268 
——S. 46 (1) — Prohibition as to mak- 
ing change in any industrial matter men» 
tioned in Schedule H without giving 
notice under Section 42 (1) — Closure 


‘of a shift and termination of services of 


the employees working in that shift 
— Does not constitute any Mlegal 
change in respect of industrial matter 
mentioned in Sch, H. Item I within Sec- 
tion 46 (2) _ (Feb) 306 
—S. 78 (1) (D) (es introduced by Act 
22 of 1965) — Jurisdiction under S. 78 
(1) (D) — Exercise of — Compliance 
with Section 42 (4) ay read with proviso is 
condition precedent unt 1268 
———Sch. IL Item 1 — See fbid. S 46 (1) 

(Feb) 306 


Bombay Land Improvement Schemes 
Act (28 of 1942), S. 23 (2) — Limitation, 
under relating to suit or prosecution — 
Bar of ~~ Applicability (Apr) 958C 


Bombay Provincial Municipal Corpora; 
tions Act (59 of 1949) 
See. under Municipalities. 


Bombay Sales Tax finds (51 of 1959) © 
See under Sales Tax 


Bombay Tenancy and Agricultaral Lands 
Act (67 of 1948) 
See under Tenancy Laws. 


Bombay Town Planning Act (27 of 1955), 
S.'55 — Duty to frame and, implement 
scheme is of the Corporation 

(Apr) 7934 


Capital of Punieb (Development and 
Regulation) Act (27 of 1952) S. 3 — 
Once auction sale is complete title in 
land or building does not remain with 
the Government even. though a portion 
of the considera remaing unpaid. 


(Dec) 2587A 
—S. = The provision violates Arti- 
cles 14 vie 19 (1) ws _- (Dec) 2587B 


Carriage of Goods by Sea Act (26 of 
1925). Sch. Art. 3. Paragraph 6, Cl (3) 
— 'Loss or damage — Suit for — Cause 
of action — Limitation — Starting point 


. — Suit filed more than one year after 


the ship left the port Is barred by 


limitation (Jun) 1405 


Central Civil Services (Classification, 
Contro] and Appeal) Rules (1967) 
See under Civil Services, 
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Central Civil Services (Temporary Ser- 
vice) Rules (1965) 
See under Civil Services. 


Central Excise Rules (1944). Rr. 9. 10 
and 52 (as Pod stood before 1-8-1959) — 
“Levy” and “assessment” — Distinction 
3 (Dec) 2563A 

Rr. 9, 10 and 52 (as they stood be- 
fore 1-8-1959) — Term “levy” does not 
extend to “collection” — Article 263 of 
the Constitution makes a dłęinction be- 
tween them (Dec) 2563B 
——R. 10 — See also 





(1) Ibid, R, 9 (Dec) 2563A. B 
(2) Constitution ef India. Art, 226 
(Dec) 2563F 


—Rr. 10. 10-A. 10-B (as they . stood 
before 1-8-1959) — “Account current” 
kept under Rule 9, Proviso 3 followed 
by ostensible settlement of accounts — 
‘Adjustment not “levy” or “assessment” 
— Power to ascertain deficiency in duty 
and complete assessment (Dec) 2563C 
——R. 10-A (as it stood before 1-8- 
1959) —— See 
(1) Ibid, R. 10 (Dec) 2563C 
(2) Constitution of India. Art. 226 
(Dec) 2563F 
-—-R. 10-B {as it stood before 1-8- 
1959) — See Ibid. Rule 10 
(Dec) 2563C 


»—R. 52 (as it stood before 1-8-1959) 
— See Ibid. Rule 9 (Dec) 2563A, B 


Central Excises and Salt Act (1 of 1944), 
S. 40 (2) — Interpretation of — S. 40 (2) 
is not restricted to Government servants 
— ‘For anything done or ordered to be, 
done under the Act’ — Meaning: of 
(Dec) 2504 
Central Information Service Rules (1959). 
R. 2 — See Ibid, R. 5 - 
—-R. 5 — Constitutionality — Rule 
does not violate Articles 311. 14 and 16 
of the Constitution (Apr) 908B 


Central Sales Tax Act (74 of 1956) 
See under Sales Tax. 


Christian Marriage Act (15 of 1872), S. 19 
— The section is not applicable to the 
marriage solemnised by a Minister of 
the Roman Catholic Church 

(ec) 26674 


City of Mysore Improvement Act (3 of 
1903), Ss. 15 (1) (bì. 15 (1) (d) — Ae- 
quisition of land for shopping sites — 
Public purpose (Dec) 2683 
Civilians in Defence Services (Classifi- 
cation, Control and Appeal) Rules 
(1952) 
See under Civil Services, 


Civil Procedure Code 8 of 1908), S. 9 — 


See Tenancy Laws — Tamil Nadu 
Estates Land Act (1908). S. 189 
(Jun) 1421E 


——S, 11 — See also Constitution of 
India. Art. 32 (Oct) 22154 


(Apr) 908B . 
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—-S. 11 — Finality of appealable deci- 
sion — Principle of res judicata — Ap- 
plicability to interlocutory orders which 
are not (May) 1177C 
——S, 11 — Finality of appealable dec- 
sion — Principle of res judicata — Ap- 
plicability to interlocutory orders which 


are not (Jun) 1201C 
——S. 11 — Rule of constructive res 
nace applies to execution proceed- 

(Jun) 1427 


DRS. 20 — Cause of action — Suit for 
refund of sales tax on original side of 
Calcutta High Court alleging that cause 
of action arose at Calcutta on grounds 


(Feb) 378 
——S,..34 — Interest — Grant of from 
date of the suit — Discretionary 
(Jul) 1545 
——S. 47 — See also Ibid. O. 21. R. 1 
(Jan) 239 
—S. 47 — Decree — Construction of 
(Apr) 726A 
+S. 47 — Duty of executing Caurt 
. (Jun) 1371 
-——S. 8 — See International Law 
(Jan) 202B 
——S. 92 — Conditions for applicability 


Section does not apply if reliefs claim- 


- ed do not fell within the section 


(Feb) 246A 

-——S. 100 — See also 
(1) Houses and Rents — Delhi 
Control Act (59 of (Oe) S. 39 (2) 


( 
(2) Income-tax Act (1961). 


peal — Question mf to termination of 
otice being one of 


order — Correctness 
order cannot be challenged in 
from the final decree (Jul) 1612 


J eo: 107 — See Evidence Act (1872), 


(Aug) 1716A 
naa 115 — Revisional pati of High 


Court — Scope and exten’ 
(Nov) 2379F 


—S. 115.— ‘Jurisdiction’ — Original- 
ly the word meant ‘the entitlement to 
enter upon the inquiry in question’ — 
this primitive sense the difference 
tween jurisdictional error and error 
of law within jurisdiction has pera Te 
duced almost to vanishing poin 
Nan 2379G 
——S. 151 — Interlocutory application 
in regular. appeal for an order nullify~ 
ing all the proceedings in ‘appeal — 
Grounds thet can be raised _ 


(Fe 
w—O. 1, R, 9 — See Ibid, O. 22. R 4 


b) 414° 
(May) 1181 


Rent | 
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_ Civil P. Ca {contd 
—O. 5 R. 19 — E Municipalities — 
, & any Municipal Act (2008 Smt). 


S. 239 (1) (Dec) 2538A 
——O. 6. R. 17 — Where the plea ‘of 
absence of valid notice terminating the 
contractual tenancy was not taken in 
the original written statement. an am- 
endment to Include the plea after 8 
years should not be allowed on account 
ef gross delay and laches 


(Oct) 2091B 

o_O. 7, R, W — See Berenson of 
the People “Act (1951). 

ET. Mar) 515B 


——O. 8, R. 6 — Counter claim — Suit 


for recovery of certain amount on the | 


of Khata — Written statement 
whether can be treated es a cross claim 
(May) 1048B 

—O. 11, R t — Interrogatories must 


relate to any matters in question 

(Jun) 1302C 
a ena See also Ibid, O. 33, 
R. 6 _ (Nov) 23794 


—O, 11. R, 42 — Discevery of docu- 
ments — Order for, cannot be without 
jurisdiction merely because application 
fer discovery did not specify documents 
sought to be discovered — Party seek- 
ing discovery can come to know `of 
specific document only when the other 
side files the affiddvit of documents in 


reply to the order of discovery . 
{Nov) 2379B 
. mO, AL K 12--— Discovery of decu- 


ments — “Relating to any matter 
question” ~- Connotation. (Nov) 2379C 
—-O, 11. R. 12 — Discovery of docu- 
ments — Admissibility of document in 
evidence net necessary for discovery 


' (Nov) 2379D | 
——O. 19 ~ See Constitution of India,` 
Art, 226 (Feb) 330 B 


m——(), 21. R & — Payment into Court 
— Compromise decree — Last date of de- 
post of certain amount in Court falling 
on holiday — Acceptance of deposit on 
mext reopening day by executing court 
does not amount to variation of decree 
(Jan) 239 

“0O, 21. R. 30 — See Ibid, O, 21. R. 32 
(Sep) 1826E 

o-—O. 21, R. 32 — Execution of decree 
of specific performance cannot be ex- 
ecuted es a money decree. The ex- 
ecution can only be In the manner pres- 
cribed by R. 32 (Sep) 1826E 
-——O. 22. R, 3 — See Mineral Conces- 
slom Rules (1949) (sincè repealed), R. 27 
(Jun) 1324B 

=O, 22. R. 4 — See also Houses and - 
Rents — Rajasthan Premises (Control 


ef Rent and Eviction) Act (1950). Sec- 
tien 3 (vii) (Dec) 2526B 
—-O, 22, Rr, 11,01 R. 9; O. 41, 


R. 4 — Non foinder of e — Abate- 
ment of appeal — Suit by partner for 


” 
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Civil P. C. (contd) 
dissolution of partnership mae accounts’ 
— Death of one of respondent sharers 
during appeal — Failure to bring legal 
representatives on record — (Per majo- 
rity) Appeal abates as a whole — Tests 
(May) 1181 
m0. 22. R 11 — es also 
(1) Ibid. O. 22, R. (May) 1181 
(2) Houses’ and Rents — Rajasthan 
Premises (Control of een and 
Eviction) Act (1950). S. 3 (vii) 
(Dec) 2526B 
w———O. 22, R. 11 — Appeal pending be- 
fore Supreme Court — Death of one of 
the respondents (plaintiffs) during pen- 
dency of appeal — Failure of the ap- 
t to bring on record legal repre- 


(Jul) 1455 
-——QO. 23. R. 3 — Compromise decree 
== Construction of (Apr) 726B 
-——O. 29. R. 1 — Suit on behalf of 


corporation by ts Secretary holding g 
general power of attorney — Maintain- 
ability 3 (Jun) 1311B 
-——O. 33, Rr. 2 and 9 — Enquiry into 
pamai — Not exclusively a matter’ 
tween the applicant and the State 
Government (Nov) 2379E 
-——O, 33. Rr. & 7 O. 11, R. 12 — Ap- 
plicability — Provisions of O. 11. R. 12 
for discovery of documents apply to pro- 
O, 33 — Even in England 


(Nov) 2379A 

æO, 33. R. 9 ~ See Ibid. O. 33. R. 2 
(Nov) 2379E 

O, 34, R. 4 —- Suit for recovery 
of certain amount inclusive of prin- 
cipal, interest ete. besides interest 
pendente lite on basis of mortgage — 
Question whether the goods stated to 
have been damaged were not delivered 
fo defendants — No-plea or issue to that 
effect — High Court relying on oral evi- 
dence holding that goods were not deli- 
vered — Held decision of High Court 


was erroneous (Jun) 1274 
D ni, Oo ma 
i R. 4 Feces 1181 
{2) Constitution of Indła, 
Oct) OSD 


~O., 41, R. 11 — Appeal — Summ 
diamissal — When not justified oA 

(Sep) 1932 
——O, 41, ag ee Supreme Court 
Rules, O. 18 R. (Jan) 43 
—O. 43, R 1 a — See State Financial 
Corporation Act (1951). S. 32 (8) 

(Apr) 801A 
Pee 3) 43, R. L. CL (4) = See Ibid, Sec- 


tion 105 (2) {Jul) 1612 
CIVIL SERVICES 

--Agra District Co-operative Bank Ltd. 

Service Rules, (1958), Rule i01 — 

Order ef Registrar under R. 101 — Can- 
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Civil Serviees — Agra District Co-opera- 

tive Bank Ltd. Service Tales (eontd.) 
not be simply withdrawn by an Officer 
who succeeds him (Dec) 2497 
Air India Employees’ Service Regula- 
tions, Reg. 48 —- See Industrial Disputes 
Act (1947). S. 33 (Jun) 1343 
+~AIl India Services Act (61 of 1951) — 
See Jammu & Kashmir Government Ser- 


vants’ Prevention of Corruption (Com 
mission) Act fase (Aug) 1738 
All India S isci and Ap- 


ces (Discipline 

peal) Rules a — See Jammu and 
Kashmir Government Servants’ Preven- 
tion of Corruption (Commission). Act 
(1962) (Aug) 1738 
-All India Services ipine and Ap- 
peal) Rules (1969), S, 3 (1) — Suspension 
of the member of oe service — Initia- 
tion of disciplinary proceedings is con- 
dition precedent (Mar) 554 
e-Bombay Civil Services Classification 
and Recruitment Rules (1959), R. 1 Se- 
cond Proviso — Rules si to Boms 
bay Rules framed by Gace of 

Gujarat — Rule 3 ~~ Validity 
(Feb} 282 


«Central Civil Services (Classification, 


Control & Appeal) Rules (1967), R. 15 (5} . 


+~ Opportunity to engage a legal practis 
tioner — Government appointing a train- 
ed prosecutor to present its case against 
the government servant — Refusal to 
permit government servant to engage @ 
legal practitioner vitiates the enquiry 

' i (Oct} 2178B 
e-Central Civil Services (Temporary 
Service) Rules (1965). R. 5 (1), Proviso — 
Termination of temporary Government 
servant — Amount due to him for the 
notice period not paid — Termination is 
ineffective (Jul) 1487 


»Civilians in Defence Services (Classi- 
fication, Control and Appeal) Rules (1952), 
R. 16 — Efficiency bar — Stopping one 
from crossing —- Reasons for inefficiency 
if to be inferred (Dec) 2595 
-Fundamental Rules. R. 54 — See Civil 
Pemi es — Punjab.Civil Services Rules, 
R. ` (Nov) 2472 
weigh Court Judges (Conditions of Ser- 
Vice) Act (28 of 1954), Ss. 14 and 15 — 
A’ Judge who was not a member of 
L C. S. and who retired as Chief Justice 
in 1955 is to be paid his pension in 
rupees — So also a member of I. C. S. 
who was appointed as Chief Justice after 
enforcement of Act and who exe 
his option under the proviso to S. 15 to 
receive his pension under Schedule L 
part I cannot claim pension in sterling 
on his retirement in 1966 (Nov) 2405B 
e—S. 15 — See also Ibid, S. 14 

(Nov) 2405B 
~—S. 15. Proviso and Sch. L Part Il, 
Para 3. (as amended by Act 46 of 1958) 
oe Effect of amendment (Nov) 2405C 


en M07 (OF OX Tndavan $ 


Civil Services — High Court Judges 
(Conditions of Service) Act (contd) 
——S, 25 — See Constitution of India 
Art, 221 (2). Proviso ' (Nov) 2405D 


«—Sch. I. Part II. Para 3 (as amended 
by Act 46 of 1958) —s See Ibid, S. 15, 
Proviso (Nov) 2405C 


-—Income-tax Officer Class I, Grade O 
Service Recruitment Rules, R. 4 — Re- 
cruitment of candidates to vacancies in 
service — Promotees are entitled to 1/3rd 


„of the vacancies in any particular year 


whether or not there was direct recruit- 
ment by competitive examination in that 
year . (Dec) 2627 
t—Indian Administrative Service (Regula- 
tion of Seniority) Rules (1954), R. 2 (g) 
am See Ibid, R. 3 (3) (b). Proviso 

(Nov) 2350B 


~R, 3 (3} b) — Members of State 
Civil Service promoted to L A, S. after 
commencement of Rules — Assigning 
year of allotment to promotees vis-a-vis 
direct recruits to I. A. S. has to be deter- 
mined in accordance with R. 3 (3) (b) 
(Nav) 2350A 


mR, 3 (3) b). Proviso 2 and R. 2 (g) 
m~» Officiation In a senior post prior to 
Enclusion of name In select list — Ap- 
proval .of Central Government — Neces- 
sity — Power of State Government to 
make a retrospective declaration enou a 
post being equivalent to a senior 

(Nov) 33308 


~——R. 3 (3) b] — 
memorandum D/-{ 20-9-1967 


revising 
seniority of promotees to L A. S. Cadre 
t Validity (Nov) 2350C 


Mysore Civil Services Rules, R. 235, 
Note I ,— Compulsory retirement — 
Government from confidential reports 
forming bona fide opinion to do so in 
public interest — No appeal provided in 
relevant rules against adverse remarks 
in confidential report — Show cause 
notice against retirement fs not necessary 

© (Oct) 2185A 
——R. 235 — Right of Government to 
compulsorily retire a Government ser- 
vant — Right is absolute and is similar 
to the aot conferred by Fundamental 
Rules. R. 56 (i) (Oct) 2185B 


-Mysore Education Department Services 
(Technical Education Department) (Spe- 
cial Recruitment) Rules (1967) — Con- 
stitutional validity ' (Aug) 1767G 
Pre, — Validity (Aug) 1767C 
—Mysore State Civil sce (General 
Recruitment) Rules (1957), R. 8 (27-A) — 
Local candidate — Meaning 

(Aug) 1767D 
-——Punjab Civil Services Rules (1953), 
R. 2.42 — See Ibid R. 3.11 (c) 

(May)1004D 





ag SUBJECT INDEX. A. I. R. 1972 SUPREME COURT 


Civi] Services —- Punjab Civil Services 
Rules (contd.) 
Rr. 3.11 (c), 2.42 — Appointment 
against permanent vacancy 
(May) 1004D 
——R. 7.3 — Order under — If order 
effects employee financially. it must be 
passed after objective consideration and 
assessment of all relevant facts and after 
giving him full opportunity to make out 
case (Nov) 2472 
—Punjab Educational Service (Provin- 





cialised Cadre) Class ONI, Rules 1961 —. 


See Constitution of India. Art. 14 

(Sep) 1982 
~-Punjab Police Clerical Services (State 
Service Class Ul) Rules (1960), R. 10 — 
See States Reorganisation Act (1956), 
S. 115 (7). Proviso (Aug) 1640 


—Punjab Public Relations ear 
(Gazetted) Service Rules (1958), R. 10 (3) 
Proviso — Benefit of becoming a per- 
manent Government servant on comple- 
tion of period of probation — When open 

(May) 1004C 
-~Punjab Service of Engineers (Electri- 
cal Branch) (Conditions of Serviee) Rules 
(1939), R. 7-A — Interpretation — Mem- 
bers from class H. who were substan- 
tively appointed to those posts after 
17-11-1948. promoted to class I and con- 
firmed on same date — Determination of 
seniority — Relief under Art. 226 against 
Wlegal confirmations (Dee) 2516 


~-Railway Establishment Code. R. 2046. 
CL (b) Note (as substituted on 23-12- 
1967) — Constitutionality — Note partly 
violative of Art. 14 of the Constitution 
(Mar) 508 
-Tripura Employees’ (Revision of Pay 
and Allowances) Rules (1968). Sub-R. Sr. 
No. 7 — See Constitution of India, Arti- 
ele 309 (May) 995 





Coal Mines Provident Fund and Bonus 
Scheme Act (46 of 1948), S. 5 and Third 
Schedule — Bonus Scheme framed by 
Central Government. para 8 — Validity 
{Sep} 1917B 
Companies Act (1 of 1956), S. 13 — Pri- 
vate Limited Company cannot exceed 
powers conferred by Memorandum of As- 
sociation (Jun) 1311D 
-—-S. 446 — Suits stayed on winding up 
order — Reassessment proceedings under 
S. 147 of the Income-tax Act — Income- 
tax Officer does not perform the func- 
tion of a court within S. 446 (2) of the 
Act — Proceedings before Income-tax 
Officer are not liable to be stayed on 
winding up order (Apr) 878B 
-—Sch, I. Table A. Reg. 9 — Art. 22 of 
the Articles of Association of Turner 
Morrison Co. — Company's lien on shares 
— Registration of transfer of shares 
whether operates as walver of lien 
(Jun) 131E 


Conduct of Election Rules (1961), R. 56 

{2) Second Proviso — Tampered ballot 

papers —Applicability of provision 
(Feb) 4478-- 


Constitution of India, Pre. — Constitu- 
tionality of laws — Value of American 
Supreme Court decisions and commenta~ 
tors like Willoughby and Cooley. in in- 
terpreting Indian Constitution 

(Feb) 425A 
——Pre, and Art. 248 — Interpretation 
of the Constitution (May) 1061D 
——Arts. 5. 7 — Applicability — Person 
opting for Pakistan leaving India in 1947 
— Person after serving there for num- 
ber of years coming to India on short 
visit on Pakistan passport and visa — 
Person must be deemed to have “migret- 
ed” within Art. 7 (Oct) 21664 


——Art 7 — See Ibid. Art. 5 

(Oct) 2166A 
~——Art, 12 — See Ibid, Art. 226 

(Aug) TRB 


—Art, 13 — ‘Law’ — Firman D/- 2 
1939 issued aa the Nizam of Livderabad 
extinguishing all existing rights in cer- 
tain area of Jand and ordering it to be 
handed over to the corporation for 
specife public purpose is not a legisla- 
tive enactment but is an executive order 
(Dec) 2510B 


; (Aug) 1792B 
(2) Bihar and Orissa Excise Act (2 of 
1915). S. 29 (Aug) 1816 


(3} Capital of Punjab (Development & 
Regulation) Act (1952). S. 9 


(Dec) 2587B 

(4) Central De aie Service Rules 
(1959). (Apr) 908B 

(5) Civil Tia Bombay Civil Ser- 


vices Classification and Recruit- 
ment Rules (1959). R. 1. Proviso 2 


(Feb) 252 
(6) Civil. Services — Railway Esta- 
blishmen 


t Code, R. 2046. CL (b) 
(Mar) 508 
(7) a co ~~ Railway Code, 
CL 742 (v) (Aug) ee 

(8) Expenditure Tax Act (1957), S. 
(Nov) Sac 


(9) Public Premises (Eviction of Un- 
authorised Occupants) Act (41 of 


1971). S. 15 (Oct) 2205C 
(10) Sales Tax Mysore Sales Tax 
Act (25 of 1957). Sch, 3. Item 11-A 
(Jan) 87C 

11) Sales or — U. P. Sales Tax Act 
(1948). S. 3-D (May) 1168B 


(12) Tenancy Laws — Gudalur Janmam 
Estates (Abolition and Conversion 
into Ryotwari) Act (1969). S. 1 
(Oct) 2240A 
(13) oo Laws — Kerala Land Re- 
forms Act (1964) (as amended by 
Act 1969), S. 81 (Sep) 2027L 
Art. 14 — Funes eae Act 
{3 of 1911. S. 5 (2) & (4). S. 5 (4) waa 
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Constitution of India (contd.) 
not violative of the Article on the ground 
that the inhabitants of included area 
were denied the right to object to tax 
conferred under S. 62 of that Act on the 
inhabitants of Municipal areas 

(Jan) 121B 
~—Art. 14 — Whether United Khasf 
Jaintia Hills District (Transfer of Land) 
Act (4 of 1953) is violative of Art. 14 
(Quaere) (Apr) 787B 
~——ArTt. 14 — Equality before law — 
Imposition of tax under S. 27 and ex» 
emption under S. 28 of the Bombay 
Buildings Repairs and Reconstruction 
Board Act (47 of-1969) does not contras 
vene Art. 14 (Apr) 845B 
~——Art. 14 — Scope — Rejection of ap- 
plication under S. 56 of Punjab Town 
Improvement Act. if violates Art. 14 

(Apr) 885C 
vwomr—ATt 14 — Equality — Violation of 

(Apr) 908A 
»~—Art, 14 — Admission to professional 
colleges — Sources of selecting candi- 
dates - (Jun) 1375A 
w—-Art. 14 — Rules ‘regularising parti- 
cular appointment — Validity 

(Aug) 1767E 
-—Art. 14 — Reasonable classification 
~- Trade in 
Imposed by Bengal 
violative of Art 14 (Sep) 1863D 


~——Arts. 14 and 16 — Punjab Educa- 
Hona Service (Provincialised Cadre) 
Class I. Rules (1961) — Validity — 
Rules do not violate Arts, 14 and 16 
(Sep) 1982 
~-—Arts. 14 and 16 — Reversion of em- 
ployees allotted to new State—Held re- 
version orders were passed for extraneous 
purpose and resulted in unjustifiable dis- 
crimination ; (Oct) 2170B 
~———Arts. 14, 245 — Public Premises (Evi- 
ction of Unauthorised Occupants) Act, 
1971, retrospectively removing discrimina- 
tion resulting from two procedures pro- 
vided under the 1958 Act — Jt is with- 
in legislative competence to enact such 
a validating Act (Oct) 2205A 


-——Arts, 15 (1). (4). 29 (2) — Art. 15 (4) © 


is in nature of exception to Arts. 15. (1) 


` and 29 (2) (Jun) 1375C 
~=—Art 15 (4) — Inclusion of a caste 
in Backward Classes — Validity 
(Jun) 1375D 
~——Art, 15 (4) — Backward Classes — 
Determination (Jun) 1375H 
-———Art. 15 (4) — Backward Classes — 


Determination — Use of personal know- 
(Jun) 1375F 


sional Colleges — Candidates eligible for 
reserved seats securing admission on 


merit — Effect (Jun) 1375G 
~—Art. 16 — See also 
(Apri 908A 


(1) Ibid, Art, 14 


Constitution of India (contd.5 
(2) Ibid, Art. 14 (Sep) 1982 
(3) Ibid. Art. 14 (Oct) 2170B 
44) Central Information Service. Rules 
(1959), R 5 (Apr) 908B 
; ©) Civil Services—Bombay Civil Ser- 
vice Classification and Recruit- 
_ ment Rules (1959). R. 1. Proviso 2 
A (Feb) 252 
=——Art. 16 — Rules regulerising parti- 
cular appointment — Validity 
(Aug) 1767F 
w=—Art 16 — Equality of opportunity 
fn matters of public employment 


—Art 19 — See Tenancy Laws — 
Gudalur Janmam Estates (Abolition and 
Conversion into Ryotwari) Act (1969), 
S. 1 (Oct) 2240A 
ed 19 (1) (d — See Public Safety 

est Bengal vention of Violent 


. Ta Act (19 of 1970). Pre. 


(Aug) 1660B 
——Art. 19 (1) () — See also Tenancy 
Laws — Kerala Land Reforms Act (1 of 
ana) fas amended by Act 35 of 1969), 
8S. ` (Oct) 2097A 


a 19 (1) (f and (5) — Reasonable 
restriction — Levy of cess under S. 27 
of the Bombay Buildings Repairs and Re- 
construction Board Act (47 of 1969) on 
residential buildings even though they 
are in sound and good condition does not 
emount to an unreasonable restriction 
(Apr) 845A 
~—Art. 19 w (2) — See also 
‘((1) Bihar and Orissa Excise Act (2 of 
(Aug) 1816 
Punjab lopment 
and Regulation) Aec (1952), S. 9 
(Dec) 2587B 
(3) Sele Tax — Madras General Sales 
ax (Third Amendment} Act (1967), 
s 5 (Nov) 2455 
——Art. 19 (1) (g) and (6) — State tax 
on passengers. whether es funde- 
mental right of bus operators to carry 
on business (Aug) 1804C 
——Art. 19 (1) (@) & (6) — -Dealing in 
Hquor ig business ns on whe« 
ther saved by Art 19 (6) — Test 
(Sep) 1683F 
—Art. 19 (6) — See Public Safety — 


West Bengal (Prevention of Violent Acti- 
vities) Act (19 of 1970). Pre. 
(Aug) 1660B 
—Art 20 (3) — Sea Customs Act 
(1962). S. 107 (Jun) 1224A 
o—Art. 22 — See also 
1) Ibid, Art. 32 (Sep) 1850 


@) Public pue ey ~- Maintenance of 
ternal Security Act (1971), S. 3 

(Aug) 1656A, B 

m Publie Safety — Maintenance of 
Internal Security Act (1971). Sec- 
(Dec) 2561A 
(Prevention 

of Violent Activities) Act (1970). 
8. 3 (Apr) 863 


va 
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Constitution of India (contd.) 

. (5) Public Safety — West Bengal (Pre- 
vention of Violent Activities) Act 
_ 19 of 1970), S. 3 (Sep) 1878 
{6) Public Safety — West Bengal (Pre-« 
vention of Violent acon) Aci 

(Pre. Act 19 of 1970). S. 
5 en 2134 


(1) Public Safety — West Bengal (Pre~- 
vention of Violent Activities) Act 
(1970), S. 3 (1) (Aug) 1678B, C 

(8) Public Safety — West Bengal (Pre- 
vention Be Violent Activities) Acf 
(1970). S. 3 (2) 6). (Aug) 1647A 

{9) Public eee West Bengal (Pre- 


(19 of 1970), 
: (Aug) 1653A 
(10) Public Safety — West Bengal (Pre- 
vention of Violent. Activities) Act 
(19 of 1970). = 3 (2) (d) 
(Aug) 1652 
- (11) Public Safety — W. B. (Prevention 
of Baas Activities) Act (1970), 
Ss. no 1871B 
(12) Public Safety-~— W. (Prevention 
of Violent Activities) ie 1970 (Pree 
sident’s Act 19 of 1970). S. 12 A 
(Sep) 1924A 
—— Art, 22 «= Detention ~- Maximum 
period (Jun) 1356A 
mo——ATt 22 ma Mantenere of Internal 
Security Act (1971), S. 3 — Grounds of 
detention — Acts of detenu and his es- 
sociates designed to terrorise people, 
overawe political opponents and cow 
down police force and bring a halt to 


machinery of law end order — Deten-- 


tion order on those grounds held justified 
(Dec) 2481B 
«—Art, 22 {2} == See also Ibid. Art. 32 
(Oct) 2215D 
-——Art. 22 (2) — Representation made 
by detenu «= Delay In disposal 
(Mar) 665E 


~—Art. 22 (2) end (3) — Detention 
under West Bengal (Prevention of Vio- 
lent Activities) Act — Detenu need 
not be produced before Magistrate with- 
in 24 hours of his arrest _ (Aug) 1678A 


-—Art, 22 (3) — See Ibid. Art. 22 (2) - 


(Aug) 1678A 

-——Art; 22 (4) — See also Public Safety 

=— West Bengal (Prevention of Violent 
Activities} Act (1970). S. 12 (1) 

(Jul) 1446 


——Art. 22 (4) — Preventive detention 
~- Advisory Board Order of confirmation 
of opinion of Board that there was suf- 
ficient cause for detention not made 
within three months from date of deten- 
tion — Detention is not -valid 


(Oct) 2262 

——~Art, 22 (8) — See also 
(1) Maintenance of amal Security 
Act (26 of 1971). . 10 (Oct) 2254; 
(Nov) 2378 


Constitution of India (contd.) TAA 
{2) Public Safety — West Bengal (Pres 
vention of ee Activities) Aci 

{19 of 1970), (Jul) 16233 

(Aug) 1753A3 

(Dec) 2529. 

=-—Art, 22 (5) — ‘Earliest opportunity of 
making a representation against order of 
detention — Unexplained delay of 17 
days in passing. orders on representations 
— Legality of detention (Feb) 438 
=——Art. 22 (3) — Delay in consideration 
of representation of detenu (May) 1198 
——Art, 22 (5) — Detention under S., 3 
of W. B. ion of Violent Activie 
ties) Act 1970 — Unexplained delay of 
27 days in rre detenu’s represen» 
tation invalidates his detention — Case 
(Sep) 1915 

—Art. 22 (5) — Consideration of 
detenu’s representation whether must be 


_done before the Government refers the 


case to the Board (Oct) 2143A 


~—Art. 22 (5) — Under Art, 22 (5) @ 
fg obligatory on the State Government 
to consider detenu’s representation as ex= 
peditiously as possible, even before the 
constitution of an Advisory Board and 
a reference to it (Oct) 2215B 
~—Art. 22 (5) — Detention order under 
Maintenance of Internal Security Acé 
at of 1971). 3 3 (1) (a) (i) read with 
8 (2) — Representation against the 
oa — Duty of State Gureran to 
consider it without avoidable delay — 
Undue delay (of 33 days in this case) in 
‘considering representation —— Detention 
becomes illegal even if it was valid ab 
initio (Nov) 2400A 
——Art 22 (5) -~ Representation by 
detenu must be considered by State Gove 
ernment with reasonable dispatch — 
Delay of 38 days in the instant case héld 
unreasonable (Nov) 2420 
——Art. 22 (3) — Detention under Main- 
tenance of Internal Security Act 1971 — 
Representation by detenu — Delay of 
about 22 days ‘by State Government in 


explanation held 
delay (Dec) SON 
——Art 22 (3) -~ ‘Words “Afford him 
earliest opportunity of making represen- 
tation” — Implication (Dec) 2605 ` 
—Art, 22 (5) — ity of mak- 
Ing representation against order of de- 
tention — Delay of 43 days In consider- 
ing representation of detenu — Legality 
of detention (Dec) 2628 
—Art. 22 (7) — See Public Safety — 
West Bengal (Prevention of Violent 
Activities} Act do of 19701 S. 10 


(Aug) 1660A 
{1) Tamil Nadu Hindu Religious end 


E enie Endowments Act (1959), 


g T 1586B 
{?) Wealth Tax Act (1957). S 
: TOch 2119B 








SUBJECT INDEX. A, } R. 1972 SUPREME COURT . 233 


Constitution of India contd) a 
——Àrts, 25, 26 — Scope o 
‘ (Jul) 15864 
Art. 26 — See 


are Ibid. Art. 25 (Jul) 15864, 
(2) Tamil Nadu Hindu Religious and 
Charitable Endowments Act (1959). 
S. 28 (Jul) 1586B 
we—Art. 29 (2) =e See Ibid. Art. 15 (1) (4) 


(Jun)1375¢ 

w—Art 31 — See also 
{1) Municipalities — Bombay Provins 
cial Municipal Corporations Act 
(59 of 1949), Pre, (Aug) 1730A 


(2) Municipalities — Bombay Provins 
cial Municipal Corporations Aci 
(59 of 1949). S. 212 (Aug) 1730B 


(3) Tenancy Laws — Gudalur Janmam 
Estates (Abolition and Conversion 
into Ryotwari) Act (1969). S. 1 


j (Oct) 


an Hills (Resumption of 
Lands) Act (1971). S. 9 
(Nov) 2301C 
2) Tenancy Laws — Gudalur Janmam 
Estates (Abolition and nae a at 
into Ryotweri) Act (1969). 
ite 40 
(8) Tenancy Laws — Kerala Land Ree 
forms Act (1964), (as amended by 
Act (1969)). S. 1 (Sep) 20277 
(4) Tenancy Laws — Kerala Land Re- 
forms Act (1 of 1964) (as amended 
by 1969), S. 72 {Oct) 20974 
` (5) Tenancy Laws — Kerala Land Ree 
forms Act B. zr 1964) (29 amended 
by 1969), S. (Oct) 20974 
{6) Tenancy pa Kerala Land Res 
forms Act (1964) (as amended 
Act 1969), S. 80-A (Sep) 2027 
(7) Tenancy Laws — Kerala Land Re- 
forms Act (1 of 1964) (as amended 
by Act (1969)), Se. 80-A to 80-G 
(Oct) 2097F 
(8) Tenancy Laws — Kerala Land Re- 
forms Act (1964) (as emended by 
Act 1969). S. 81 
(Sep) 2027H. M., N 
(9) Tenancy Laws — Kerala Land Re- 
forms Act 
Act 1969). g 81 (1) 
(Sep) 2027K 


f10) Tenancy Laws — Kerala Land Re- 
forms Act (1964) (as amended by 
Act 1969). S. 82 (Sep) 2027A 
01) Tenancy Laws — Kerala Land Re- 
forms Act (1964) (as amended by 
Act 1969). S. 86 (Sep) 2027D 
012) Tenancy Laws — Kerala Land Re- 
forms Act (1964) (as amended by 
Act 1969), S. 96 (Sep) 2027F. Q 
03) Tenancy Laws — Kerala Land Re- 


forms Act (1964) (as amended by. 


Act 1969). S. 98 (1-A) 
(Sep) 2027C 
4) Tenancy Laws — Orissa Land Re- 
forms Act (1980). Ch: MI 
k ` (Mar) 486B 


(1964) Sa amended by - 


Constitution of India (contd.) 
——Art, 31-A (1) Second proviso — Sea 
Tenancy Laws — Kerala Land Reforms 
Act (1964). S. 85 (1), Explanation 

(Oct) 2097C. D 
«—ATf, 31-A (i). Proviso 2 — Bhage 
char land cannot be said to be a “land 
held by a person 


cultivation” within meaning of 
Proviso (Mar) 486C 
-——Art, 31-B = See Ibid. Art. 245 
(Feb) 425B 
-—Art, 32 — See 
(1) Ibid, Art. 226 (Mar) 4864 


(2) Public Safety ~~ Maintenance of 
Internal Security Act (1971), 8 
(Aug) 1656A, B, C 


(3) Maintenance of Internal Security . 
Act (1971). S. 10 (Oct) 22543 
(Nov) 2378 


{4) Public Safety ~- West Bengal (Pre- 
vention of Violent Activities) Act 
(1970), S. 3 (Apr) 863 

(5) Public Safety — West Bengal (Pre- 
vention of Violent Activities) Act 
(President's Act 19 of 1970), S. 3 

(Jun) 1564) 
(Jul) 1623) 
(Sep) 1878; 
i : l (Oct) 2134 

(6) Public Safety — West Bengal (Pre- 
vention of Violent Activities) Act 
(1970). S. 3 (1) (Aug) 1678B, C 

{7} Public Safety — West Bengal (Pre- 

vention of Violent Activities) Acf 


(1970). 8. 8 (2) (b) 
(Aug) 16474A, B 
. (8) Public Safety — West Bengal (Pre- 
vention of ora Activities) Act 
(19 of 1970). S. 3 (2) (b) 
(Aug) 1653A 
0 Public Safety — West Bengal (Pre- 
vention of Moe Activities) Act 
{19 of 1970). 8 (2) (d) 
(Aug) 1652 
{10) Public Safety — W. B. (Preven- 
tion e pm Activities) 
(1970). S (Nov) 2388 
) U. -P. Tenba Areon aoa 
Requisition Act (25 of 1947), S. 
Proviso (Apr) 3068 
o—Art. 32 — Habeas corpus — New 
plea — Plea not raised in petition 
(Mar) 665A 
~—Art 32 — New plea — Plea that 
ground of detention was not read over 
end explained to detenu in his own 
language cannot be allowed to be raised’ 
for the first time before the Supreme 
Court (Aug) 1650A 
—Art. 32 — Petition by detenu under 
Art. 32 challenging his detention under 
West Bengal (Prevention of Violent Acti< 
vities) Act—Matters to be considered by 
Supreme Court stated (Aug) 1653B 
——Art, 32 — Petition for writ of habeas 
corpus — te passing detention 
order not making counter-affidavit him- 
self as since then anpointed Secretary 


m cece 


e 
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of State Electricity Board — Validity 

f (Aug) 1753B 
——Art. 32 — Habeas Corpus — Writ of 
— Detention under S. 3 West Bengal 
(Prevention . of Violent Anana) Act 
(Pres. Act 19 of 1970) — Mala fides — 
Inference of (Sep) 1850 


»—Art. 32 — Habeas Corpus — Delay 
in completion of investigation of case 


against detention in Jail cannot be ob- 
tained . (Sep) 1852 
——Art. 32 — Writ petition against order 
of detention — Point not raised in the 
petition cannot be considered at the 
. hearing of the petition (Sep) 1838C 


——Art 32 — Petitioner claiming that 
he is not affected by Kerala Land Re- 
forms Act 1964 as amended in 1969 must 
establish that the lands held by him and 
mentioned in the petition were not estates 
(Sep) 20271 
——Art. 32 — Writ petition egainst de- 
tention under W. B. (Prévention of 
Violent Activities) Act (Presidente Act 
(19 of 1970)} — Counter affidavit. who 
should swear (Oct) 2143C 
-——Arts, 32 and 226 — Dismissal ef ear- 
Hier petition under Art. 226 by High 
Court does not operate as res judicata 
go as to bar subsequent petition under 
Art. 32 to Supreme Court (Oct) 2215A 
-———Art, 32 — Habeas Cornus petition =e 
Issue of rule nisi — Duty of State 
(Oct) 2215D 
-———Art, 32 — Power of High Court ~ 
Fount noe peered epee oer 
faised at the time of argument 
(Nov) 2371B 
w——Art, 32 ~~ Habeas Corpus — Suc- 
cessive petitions (Nov) 2400B 
73 — See J. & K. (Extension of 
Laws) Act (1956). S. 1 (2) (May) 119384 
— 133 — See also 
(1) Hindu Law — Adoption 
; (Nov) 2446 
{2} Supreme Court Rules, O. 18. R. 3 
me cl (Jan) 43 
-——ATt, 133 — New plea — Supreme 
Court refused to consider a contention 
not urged in the writ petition before the 
High Court (Jan) 
——Art, 133 — Supreme ‘Court — Prac= 
tice — Will not interfere with conclu- 
none into which familiarity with the 
ocal language. customs and énactmenta 
aie a vital part particularly when they 
ere based on evidence. (Feb) 246B 
——Art. 138 — New plea — Supreme 
Court will not allow it to be agitated 
for first time (Feb) 248C 


——Art. 133 — A Certificate granted 
without stating reasons is liable to be re- 
voked by the Supreme Court (Mar) 542 
——Art, 133 — Supreme Court appeal — 

plea (Apr) 792 


meea; 
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—-Art. 133 — Appeal to Supreme Court 
— Maintainability (May) 1004A 
—Art. 133 — New plea — Involving 
determination of questions of fact — 
Cannot be allowed (Jun) 13114 
-—Art; 133 — Powers of Supreme Court 


(Jul) 1598D 
-—Art. 133 — Appeal to Supreme Court 
— Finding of fact — Interference — 
Supreme Court will not interfere with a 
finding of fact recorded by the Sales Tax 
Tribunal .and more so when the High 
Court declined to interfere (Aug) 1781A 
—-Art. 133 — New plea (Sep) 1840C 


—Art. 133 — Certain items of claim 
not preased and given up before High 
Court — Appellant cannot resile from 
that position before Supreme Court and 
contend that it wag done under misap- 
prehension (Sep) 2054 
——Art. 133 «- Where the contention 
that the number of trips fixed by R. T. A 
under S. 47 (3). Motor Vehicles Act was 
illegal, was not taken before the Ap- 
pellate Committee. it cannot be enter 
tained for the first time by the Supreme 
Court In appeal (Oct) 2110C 


-——Art. 133 — New plea — Plea not 
taken before High Court nor founded on 
any material —- Plea cannot be sustained 


, (Oct) 2125 
— Art, 133 — Remand by Supreme 
Court — Propriety (Nov) 2446B 


——-Art. 133 (1) — Order granting certi- 
ficate — High Court must clearly indi- 
cate under what particular Article or 
clauses of the Article the certificate is 
granted {Nov} 2396A . 


——Art. 133 (1) — No direction on merits 
an appeal if the ` 


_the High Court is invalid as such ap 


is an incompetent appeal (Nov) 2396B 
——Art. 133 (1) — Where the claim for 
certificate made on other clauses or 
under other Articles has not been con~ 
sidered by the High Court the Supreme 
Court can direct the High Court to con- 
sider the question whether a case has 
been made out for issue of a certificate 
under such other. provisions 

Movi 2396C 


——Art. 133 (1) (al — Leave to appeal 
to Supreme Court’-— Point not expressly 
taken in grounds for leave — No bar for 
Taising thet point before Supreme Court 

(Feb) 451A 
—Art. 133 {1) (a) — Leave to appeal 
to Supreme :Court — New plea — 
Supreme Court will not 
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point not canvassed before High Court 
(Feb) 451C 
——Art. 133 (1) (a) — Issue before High 
Court incapable of valuation — Grant 
of certificate under Cl. (1) (a) not jius- 
tified (Jul) 1470 
——Art 133 (1) (b) — Value of subject- 
matter adjudicated upon by High Court 
less than Rs. 20.000/- — Addition of pos- 
sible claim to the value of subject- 
matter not permissible — Grant of certi- 
ficate under Art 133 (D) (b) by High 
Court invalid (Nov) 2356 
-——Art. 133 (1) (c) — Scope — This 
clause though couched in general terms 
fs intended to apply to special cases in 
which the question raised is of such 
great public or private importance as 
deserves appropriately to be authorite- 
tively settled by the Supreme Court 
(Jul) 1598A 
-——Art. 133 (11 {c) — Certificate of ft- 
ness for appeal — Grant of — It is al- 
ways desirable and expedient for the 
High Court to give its reasons for grant- 
ing the certificate — That would assist 
the Supreme Court better in appreciating 
if the conditions pre-requisite are satis- 
fled (Jul) 1598B 
——Art. 133 (1) (cl — Certificate of fit- 
ness for appeal — Observations contain- 
ed in order suggesting that the decision 
was incorrect — Effect (Aug) 1792C 


———Art. 134 — Appeal against acquittal- 


~ Concurrent findings of low Courts — 
In absence of special circumstances 
Supreme Court would not interfere with 
acquittal by reappraisement of evidence 

(Jul) 1502C 


-——Art. 134 — No fresh assessment of 
evidence by Supreme Court except on 
exceptional grounds (Sep) 1853A 


~—Art, 136 — See also 
(1) Evidence Act (1872), S. 103 
(Jan) 109A 
(2) Penal Code (1860), S. 302 
(Aug) 1797B 
(3) Penal Code (18601 S. 409 
í (Jul) 1618B 
{4) Probation of Offenders Act (1958). 
. 6 (Nov) 2434 
(5) Supreme Court Rules. O. 18, R. 3 
(Jan) 43 
-——Art, 136 — Special leave — Matter 
relating to pre-Constitution period under 
Mysore Income-tax Act and Mysore High 
Court constituted highest Court under 
the Act — Judgment of Mysore High 
Court delivered on 4-1-1967 — Special 
leave to appeal against judgment could 
(Jan) 175A 


against the decision of Election Commis- 
sion under para 15 of Election Symbols 
(Reservation and Allotment} Order (1968) 
-- Right of addressing the Court 

{Jan} 187B 
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——Art. 136 — Special leave appeal 
against the decision of Election Commis- 
sion under para 15 of Election Symbols 
(Reservation and Allotment) Order (1968) 
— Case not set up before commission 
cannot be allowed when such matter 
hinges upon facts (Jan) 187D 
-—Art. 136 — Appreciation of evidence 
(Jan) 209B 
-——Art, 136 — Conviction of appellant 
by High Court in appeal against acquittal 
— Decision of Court based on 


ample evidence on record — Supreme 
Court did not interfere on appeal under 
Art. 136 (Feb) 312 


-—Art. 136 — Appeal by special leave 
— Criminal case — Supreme Court will 
not interfere with the enhancement of 
sentence passed by the High Court un- 
less the sentence ig harsh or unjust 
; (Mar) 495 
~——Art. 136 ~- Interference with order 
of H. C. ` (Mar) 622D 
~ Art. 136 == Appreciation of evidence 
. (Mar) 644 
~—— Art. 136 ~~ Appeal against acquittal 
— Reappraisal of evidence and interfer- 
ence by Supreme Court — Extent of 


(Mar) 701 
—Art. 136 — Appeal bv special leave 
— Concurrent findings of fact — Inter- 


ference (Aprì) 780 
-——Art. 136 — Interference with ap- 
preciation of evidence by Supreme Court 

(Apr) 804 
-—Art. 136 — Appeal by Special Leave 


— New plea — Plea not taken i cial 
leave petition — Entertaina bility ave 
(Apr) 892C 
——Art. 136 — Special appeal to 
Supreme Court — Plea of arbitrariness 
end mala fides (Apr) 935A 


-——Art. 136 — Concurrent findings of 
fact arrived at by trial Court and Ap- 
pellate Court — Attention properly due 
to the eivdence not paid. resulting in the 
mis-judgment of the respective positions 
of the parties e~ Supreme Court will in- 
terfere a, (Apr) 949A 
——Art. 136 — Criminal Appeal — Crop 
theft — Question of possession of land 
and crop on the date of incident not be- 
yond controversy — Conviction and sen- 
tence under S. 379, Penal Code. set aside 
(Apr) 949B 

——Art. 136 — Appeal by special leave 
egainst acquittal = Interference with the 
findings of fact (May) 975A 
-——Art. 136 — Concurrent findings of 
fact — Interference In appeal by special 
ve j (May) 1058A 
-——ÀArt. 136 — Conviction under S. 302, 
Penal Code — Evidence of only eye- 
witness corroborated by other circum- 


24 A 
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stantial evidence — Motive disclosed by 
the prosecution evidence — Supreme 
Court refused to interfere. (May) 1171 
~——Art. 136 — Power of Supreme Court 
to interfere with the decision. of High 
Court in criminal appeal `, (Jun) 1232 
-—Art. 136 — Criminal case — Appre= 
ciation of evidence — Conviction of ac« 
cused under S. 326. Penal Code ignoring 
evidence as to provocation — Conviction 
altered to S. 335. Penal Code (Jun) 1273 
~——Art. 136 — Concurrent finding of 
fact — Interference (Jun) 1359B 
e-—Art, 136 — Appeal by special leave 
m Interference by Supreme Court — 
- Grounds for (Jul) 1552 
——Art. 136 — Appeal to Supreme Couré 
on special leave — New point — Per- 
missibility (Aug). 1756D 
-——Art. 136 — Appreciation of evidence 
~~ When the High Court accepts a piece 
of evidence es true, Supreme Court does 
not examine it afresh unless there is 
substantial error of law or procedure or 
there is a failure of justice or the case 
involves a question of principle of gene- 
ral importance (Aug) 1776A, 
-——Art, 136 — Special leave — Grant 
of — Power of Supreme Court 

{Sep} 1903B 
~—Art, 136 =- Appeal by employer 
against grant of bonus in award — Right 
of employees to support award on 
grounds not adopted by Tribunal 

(Sep) 1954C 
——Art, 136 — Appeal by special leave 
— Lower Courts basing conviction on in~ 
admissible record of ‘confession — 
Supreme Court will not interfere if other 
evidence is sufficient to sustain convic- 
‘tion after excluding inadmissible confes- 
sion (Oct) 2077B 
——Art, 136 — Effect of grant of special 
leave — New Plea which is not a pure 
- question of law cannot be raised for the 
first time before the Supreme Court 

(Oct) 2162B 
~—Art.. 136 ~~ Labour dispute — Ap- 
peal to Supreme Court on special leave 
—-Practice ` (Oct) 2195D 
.——Art. 136 = New Plea (Nov) 2391C 


w~——Art 136 =- Appeal by -special leave 
against decision of High Court on a re- 
ference under S. 66 (2) Income-tax Act 
(1922) — Discretion of peter Court to 
interfere with judgment of High Court 

(Nov) 2450 
~——ATt 136 Offence of murder — 
Supreme Court refused to interfere with 
the clear conclusion of the High Court 
that the injury on the head. which re- 
sulted in the death, had been caused by 
the accused. there being no infirmity in 
the conclusion of the High Court 

(Dec) 2574B 
-———Art. 136 — Non-mention of injuries 
an person of accused, in prosecution evi~ 
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dence would not. by itself. justify inter- ` 
ference under Art. 136, with the appraise- 


ment of evidence accepted by lower 
Courts (Dec) 2593 
=—Art, 137 —~ See Precedents 

(Jan) 236A 


w—Art. 139 — Appeal by special leave 


(Jan) 236A 
w—Arit, 141 — Review by Supreme 
Court of ` its earlier decision — When 


open (Sep) 1880A 
e—Art. 143 — See Ibid, Art. 226 
(Mar) 486A 


we—Art, 162 «= See also Ibid, Art. 309 

(Jul) 1546 
we—Art,. 162. ~~ Scope {Aug) 1767B 
-——Art. 166 (3) — Rules under. Bihar 
Rules of Executive Business, R. 10 (1) — 
Interpretation of (Jun) 12428 
~—Art 171 (3) (a). b) l0 — Article 
does not confer a right of functional re~ 
presentation pg persons possessing 
special types of knowledge and experi- 


ence (Nov). 2284B 
——Art, 171 (3) fe). œ fe) — ‘Electo~ 
rate’ — Meaning (Nov) 2284C 


—Artt. 171 (3) (b) — Omission to pres 
scribe graduation as a qualification of the 
candidate for the graduates’ constituency 
— Presumption — Test (Nov) 22844 
»—Aré 173 — See Ibid, Art. 171 

v) 22844A 


; (No 
-—Ari 215 = See Penal Code (1860), 


S. 70 (Apr) 858 
-——Art, 221 (2). Proviso — High Court 
Judges (Conditions of Service) Act (28 
of 1954), Section 25 — How far saves 
pre-existing right of Judges serving as 
even at commencement of Constitution 


ernment of India (High Court 
Judges) Order (1937). Paras 18 and 21, 
(Nov) 2405D 
m—Art, 226 — See elso 

(1) Ibid Art, 32 (Oct) 2215A 
(2) Ibid. Art. 133 (Jul) 1598D 
(3) Bihar and Orissa Excise Act (2 of 
1915), S. 29 (Aug) 1816 

(4) Civil P. C. (1908). S. 11 
(May) 1177C 

(5) Civil P. © (1908). 8. 11 
(Jun) 1201C 


(6) Civil Services -a Punjab Service 
of Engineers (Electrical Branch) 


(Conditions of Service) Rules 
(1939), R. 7-A (Dec) 2516 
T Public Safety — West Bengal 


(Prevention of Violent oo 
Act (Pre. Act 19 of 1970), 

och 3198 

8) U. P. (Temporary) an 

Requisition Act (25 of 1947), S. 3, 

viso (Apr) 896B 

_— Art 226 — Domestfe Tribunals — 

Observance of principles of natural jus- 

— e issues are cons 
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tested and have to be established and 


proved the requirements relating to 
proof cannot be with by 
Industrial Tribunal (Feb) 330B 


w—Arts. 226, 32 — Question of vali- 
dity of an Act or a provision of an Act 
` not brought into force. The Supreme 
Court alone in exercise of its advisory 
furisdiction can deal with such question 

(Mar) 486A 
w—Art. 226 


seized by customs authorities in possese 
sion of Port Commissioners — Manda- 
mus cannot issue (Mar) 542B 
+—Art, 226 — Habeas Corpus — Nons 
production of jail record — Effect i 

; (Mar) 711B 
»—Art, 226 ~= Habeas Corpus —4 
Grounds of detention — Giving infor- 
mation to detenu (Mar) 711D 


e—Art 226 — Mandamus — Writ is 
discretionary — Discretion directing that 
which is lawful cannot be interfered 
‘with (Apr) 793 
e—Art. 226 — Contractual rights can- 
not be enforced by writ (Apr) 843 
w—Art. 226 — Res judicata 
(Apr) 865A 
w—Art 226 — Mala fide — Decision 
fo abolish temporary post — Intention 
end actions of the Government end not 
of immediate superior to the affected 
Person are to be considered 
(Apr) 873B 
m——Art, 226 — Allegations of mala fides 
fin writ petition — Duty of High Court 
(May) 1004B 
e—Art, 226 — Interference with deci« 
nye of Standing Committee of Univers 
(Jun) 14084. 
Os 226 Punjab University 
Calendar, 1970. Regulation 13 (b) — 
Charge against examinee of copying af 
examination — Opportunity to the exa- 
minee (Jun) 1408B 
-—Art 226 — Domestic enquiry — 
Production of.documents by employer — 
Delay in exercise of right by delinquent 
ee Effect (Jun) 14314 
»——Art, 226 — Writ — Enforcement of 
contractual rights — Service contract — 
Order of non-statutory body terminating 
contract — Whether can be questioned 
ih writ proceeding (Jul) 1450 
»——Art. 226 — New plea — Award direct- 
ing reinstatement of retired employee — 
Writ petition challenging award — High 
Court cannot allow respondent to sup- 
port award on a -ground neither raised 
before tribunal nor in the counter affida- 
wits to the petition (Jul) 1626C 
»——Art. 226 — Appeal (Aug) 1674C 
e——Art. 226 — Educational institutions 
»— Admission to — Right to apply for 
relief under Art. 226 (Aug) 1680A 
——Art. 226 — Futile writs should not 
be issued (Aug) 1680B 


pos 


— Mandamus — Property. - 
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——Art. 226 — Ban imposed on sale of 
certain newspaper by Railway Board — 
Order can be challenged as violative of 
Art. 14 (Aug) 1792B 
——Art, 226 -— Leave to appeal to 
Supreme Court — Award of Industrial 
Tribunal affirmed under Art. 226 — Ap- 
peal not certified as involving substan- 
tial question of law — High Court noft 
justified in granting leave merely be- 
cause subject-matter of dispute was- 
more than Rs. 20.000/- (Sep) 1903A 
226 — Error apparent an face 
of record — Erroneous Bverading of 
vital plea and resultant exclusion of evi- 
dence thereon gives jurisdiction to High 
Court to interfere under Art. 226 
(Sep) seer 

0 


———, 


Op. 
(Sep 19754 
——Art. Domestic enquiry — 
Dismissal resulting from cumulative ef- 
fect of several lapses ~» Maintainability 
(Sep) 1975B 
m=Art, 226 — Delay ~— Condonation 
of — Standard for measuring reasonable 
delay — Analogy with statute of limita- 
tion — When not available =» Petition 
by dismissed public servant Other 
grounds ` for refusal to issue writ 


(Oct) 2112. 
-—Art 226 — Writ petition to quash 
adverse remarks made against public 
servant — Allegations of mala fides 
against minister without making re- 
presentations to him — Party must have 
satisfaction that his grievance is pro- 
perly considered (Oct) 2118 
—Art. 226 — Domestic. tribunal — 
Workman must be given real and fair 
opportunity to particinate in enquiry 
proceeding (Oct) 2128A 
——Art 226 — Question of validity of 
issuing notice under Act when the Act 
itself has not come into force. is purely 
of academic nature — Issue of writ like- 
ly to be futile — Question should not 
be dealt with in writ jurisdiction 

(Oct) 2240B 
m=—Art, 226 — Special appeal — Point 
neither raised In the writ petition nor 
formulated in the leave application m 
terms sought to be urged cannot be per- 
mitted to be raised in final hearing, 
especially so when it involves facts not 
on record (Nov) 2280B 
~——Art. 226 — Departmental enquiry — 
Charge cannot be sustained on mere con- 
flectures in absence of evidence 

(Dec) 2535 
w=—Art 226 — New plea — Notice 
under Rule 10. Central Excise Rules, 
challenged on ground that it was issued 
without jurisdiction =s» New argument 
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that notice fell under Rule 10-A — If 
can be permi (Dec) 2563F 
——Art 227 — See also Ibid. Art. 133 
(Jul) 1598D 
——Art. 227 — New plea involving 
Investigation into facts — Cannot be 
allowed or adjudicated by High Court 
(Jan) 171 
——Art 227 — Power of superintend- 
‘ence — The power under Art. 227 Is 
intended to be used sparingly and only 
in appropriate cases. for the purpose of 
keeping the subordinate courts and tri- 
bunals within the bounds of their au- 
thority and. not for correcting mere er- 
Tore _ (Jul) 1598C 
——Art. 227 — The Commissioner of 
Hindu Religious Endowments, Orissa acts 
on a quasi judicial authority and is sub- 
iect to the superintendence of the High 
Court of Orissa. Decisions of that High 
Court are binding on him 
(Nov} 2466C 


——Art. 235 — Assam Judicial Service 
(Junior) Rules (1964). Rule 5 Gv) — 
Power to confirm promotion of Subor- 
dinate Judge vests in High Court — R. 5 
(iv) is in conflict with Art. 235 


(May} 1028 
-—Art. 245 — See also 
(1) Ibid. Art. 14 (Oct) 2205A 
~(2) Coal Mines Provident Fund and 
Bonus Scheme Act (1948). S., 5 


(Sep) 1917B 
(3) Sales Ta = — P. es Tax Act 
(1948), S. 3D" (1) (May) 1168A 


—Art, 245 — Validating laws — Art- 
cle 31-B and Schedule 9 to Constitution 
as amended by Constitution (Seven- 
teenth Amendment) Act (1964) by in- 
Groat Madras Land Reforms (Fixation 
of Ceiling on Land) Act (58 of 1961) in 
that Schedule have cured the defects of 
constitutional invalidity in that Act 
since its enactment (Feb) 425B 
—Art 245 — arrears ie powers by 
legislature ~= Necessity fo 

(Sep) 1917C 


——Art. 245 =- Subordinate legislation 
— Extent of power — Rule making au- 
thority has to act within limits of power 


delegated to it (Nov) 2427C 
——Art. 246 — See 
(1) Finance Act (1969), S. 24 


(May) 1081A 
(2) Public Safety — W, B. (Preven- 
tion of Violent Activities) Act 
(1970) (Aug) 1660A 
———Arts. 246 (1). 248 and Sch 7, List, L 
Entry 97 — Residuary power of Parlia- 
ment to legislate — Extent of — Expres- 
sion ‘any other metter in List I 
Entry 97 — Interpretation of — Cen- 
tral Act challenged as ultra vires — 
Test to determine its validity 
(May) 1061B 
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—Art. 246 (3) — See also Ibid, Art. 19 


iN (Ð and (5) (Apr) 845A 
——Art. 246 (3) — Power of State 
Legislature to make laws having retros- 
pective effect — Section 5 (5-A) of the 
Mysore Sales Tax Act (25 of 1957) as 


amended by Mysore Act 9 of 1964 Is” 


not invalid (Jan) 217 
-w——Art, 248 — See 
(1) Ibid, Pre. (May) 1061D 
(2) Ibid, Art 246 fit oe 1061B 
(3) Finance Act (1969), S. 
(ay) 10614 


——Art. 254 — Repugnancy — Provis 
sions of Kannan Devan Hills (Resumpe 
tion of Lands) Act (5 of 1971) are nof 
Tepugnant to the Tea Act, 1953 


(Nov) 23018 
——Art. 265 — See 
(1) Ibid. os 19 (1) M and (5) 
(Apr) 8454 
{2) Central Excise Rules (1944), R., 9 
(Dec) 2563A, B 
——Art. 270 — See Finance Act (1964), 
S. 2 (2) (a) (Mar) 491B 
——Art. 271 — See Finance Act (1964), 
S. 2 (2) (a) (Mar) 491B 


—Art. 286 — See Sales Tax — Mysore 
Sales Tax Act (25 of 1957). S. 5 — 

(Jan) 87D 
—Art 286 (3) — See Sales Tax — 


-Punjab General Sales Tax Act (46 of 


1948), S. 6 (2) (Aug) 1760A 
—Art. 299 — Contract not executed 
by proper authority — Effect 

(Apr) 915 


—Art. 301 — State tax on passengers, 
if compensatory in mature (Aug) 1804B 
——Art. 309 — See also Civil Services 
— Bombay Civil Services Classification 
and Recruitment Rules (1959). R. 1, 
Second Proviso (Feb) 252 
——Art, 309 — Civil Services — A gov- 
ernment servant temporarily appointed 
does not get a right to the post merely 
because the post held by him is con- 
verted into a permanent post (Feb) 420 
—Art. 309 — Conditions of service of 
persons serving the Union or a State — 
Government has no power to alter with 
retrospective effect to the prejudice of 
the Government servant (Mar) 628 
——Art. 309 — Conditions of service — 
Seniority — Memorandum dated 22-12- 
1959 providing for determination of 
seniority of persons appointed to the 
various Central services do not apply to 
persons appointed before the date of 
that memorandum (Mar) 670 


——Art. 309 — In absence of statutory 
rules regulating promotion to selection 
grade posts the Government is compe- 
tent to issue administrative instructions 
as long as those imstructions are not 
inconsistent Tules already 
framed (lay) 995 


f e (1970). Presidents 
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—~Arts. 309 and 311 — Resignation of 
Government servant — When becomes 
effective (Jun) 1302B 
— Arts. 162 — Rules framed 
under Article "309 prescribing conditions 
of service — Power of Government to 


to the rules — Extent. 
—Art. 309 — Rule regularising a par- 
ticular appointment — Validity 

- (Aug) 1767A 
w—Art. 311 — See also . 


(1) Ibid. Art. 309 (Feb) 420 
(2) Ibid. Art. 309- (Jun) 1302B 
(8) Central auonmeton Service . Rules 
(1959), (Apr) 908B 
-—Art, 311 ae — Appointment to 
Special Post — Termination of service 


(May) 10045 
-~——Art, 311 (2) — Promotion of govern- 
ment servant on officiating basis — Re- 
version to substantive post — Art 311 
(2) is not attracted (Jun) 1329 
-——Art, 311 (2) — Applicability — Re- 
version of Officiating civil servants — 
They can be reverted without infring- 
ing ‘Article 311 provided reversion does 
not amount to punishment (Oct) 2170A 
“——Art.. 311 (2) — Guarantee of reason- 
able opportunity of being heard — 
Breach of guarantee vitiates the enquiry 
(Oct) 2178A 
—-Art, 324 — See Election Symbols 
(Reservation & Allotment) Order (1968), 
Para, 15 (Jan) 187E 
—Art. 327 — See Election Symbols 
(Reservation & Allotment) Order (1968). 
Para. 15 (Jan) 187B 
——Art 342 — Acquisition of member- 
abip of tribe by marriage (Sep) 1840E 
——Art. 356 — See Public Safety — 
W. B. (Prevention of Violent Activities) 
Act (1970) (Aug) 1670B 
To 356 (1) — See Public Safety — 
B. (Prevention of Voilent Activities) 
Act (19 of 1970) 
Pre. (Jul) 1497A 
-——Art, 357 (2) — See 
(1) Pou Safety — W. B. (Prevention 
Violent AcHvities) Act (1970) 
(Aug) 1670B 
@) Public Safetv — W. B. (Preven- 
tion of Violent Activities) Act 
(1970). President's Act (19 of 1970). 
Pre. (Jul) 1497A 
-—Art. 367 — Sea Ibid. Art a (1). 
y 


Expin. . 963B 
L ATt. 368 — See Thid Art 370 (1); 
Expln, v} 


—~Arts. 370 (1) Expln., 387 and 368 — 
Change in designation from Sedar-t- 
Riyasat to Governor — Effect Am- 
endment of Expln, to Article 370 ay — 
Necessity (May) 963B 
en ae se — United 

tia Hills District (Transfer of 
Land) Act {a of 1983. Bre — Act ie 


' District Council 


Constitution of India (contd.} 

ultra vires in so far as it is beyond the 
scope of law-making power conferred on 
(Apr) 787A _ 
6 Para. 19 (b) — Transitional 
provision — Governor's power to pro- 
mulgate regulation — Regulation pro- 
mulgated by the Governor does not au- 
tomatically cease to have effect on the 

District Council being constituted 
(Jan) 223 
—Sch. 7. Lists — Function of — It is 
merely to demarcate legislative field be- 
tween Parliament and State and not to 
confer any power (May) 1061C 
—Sch. 7. List 1, Entry 9 — See Public 
Safety — West Bengal (Prevention of 
Violent Activities) Act (19 of 1970), S. 10 
{Aug) 1660A 
— Sch. 7, List I. Entry 52 — See Kanan 
Devan Hills (Resumption of Lands) Act 
von S. 4 (Nov) 2301A 
ch. 7. List I Entry 80 — See also 
. & K. (Extension of Laws) Act (1956), 
. 1 (2) (May) 11934 
ey ee ean eae 
sion of Delhi Special Police Establish- 
ment Act to the State of Jammu and 
under Entry 80 — Act even 
though is repugnant and inconsistent 

Kashmir 


Timinal Proced 
Kashmir Police Act shall have overriding 
effect (May) 11938B 
——Sch. 7. List I. Entry 86 — See Fin- 
ance Act ae $, 24 (May) 1061A 


-—Sch. 7. List I. Entry 97 — See 
(1) hid” Art. 246 (1) (May) 1061B 
(2) Expenditure Tax Act (1957). Pre. 
(Nov) 2319D 
(3) Finance Act (1969). S. 24 
(May) 1061A 


Sch, 7, List II, Entry 18 — See also 


Kanan Devan Hills (Resumption of 
Lands) Act (1971). S. 4 (Nov) 2301A 
—tSch. 7, List 2, Entry 18 — Law in 
respect of rights in or over land — Mad- 
ras Land Reforms (Fixation of Ceiling 
on Land) Act (58 of 1961} ig covered by 
Entry 18 of List 2 read with Entry 42 of 
List 3 . (eb) 425C 
——Sch. 7. List 2, Entry 49 ~— See 
(1) Ibid. Art. 19 (1) (ff and (5) 


i pr) 845A 

(2) Finance Act (1969). S.. 
Mav) 1061A 
~—Sch. 7, List 2 Entry 54 — See Ibid. 


Art. 246 (3) (Jan) 217 . 
— Sch. 7, List I, Entry 62 — See Ex- 
penditure Tax Act (1957). Pre. 

{Nov) 2319D 


——Sch. 7, List HI. Entry 3 — See Pub- 
lic Safety — West Bengal (Prevention of 
Violent Activities) Act (19 of 1970). S. 10 

(Aug) 1660A 
—-Sch. 7, List IL Entry 42 — See 
Kanan Devan -Hills (Resumption of 
Lands) Act (1971. S. 4 (Nov) 2301A 
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Constitution of India (contd.) . 
-——Sch, 9, Item 46 — See Ibid, Art. 245 
(Feb) 425B 


Constitution of Jammu and Kashmir, ’ 


Ss. 26. 27 — Change in designation from 
Sadar-i-Riyasat to Governor — Effect 
(May) 963C 
w—S. 27 — See Ibid. S. 26 (Mav) 963C 
-—S, 103 — Validity of Proviso to Sec- 
tion 8 ( of J. and K. Preventive Deten- 
tion Act (May) 963H 


Contempt of Courts Act (32 of 1952), 
S. 1 — Contempt — What amounts to 
-— Publication in press of notification 
appointing Commission of Enquiry 
ander Section 3 of Commissions of En< 
guiry Act — Some of the matters which 
were subjects of enquiry by Commission 
connected with criminal revision pend- 
ing before High Court — Whether con- 
tempt of Court (Jul) 1515 


-——S. I — A Subordinate Court or Tri- 
bunal refusing to follow a High Court 
decision where a petition for leave to 
appeal to Supreme Court against that 
High Court decision was pending, held 


3 

Police Officer — Police Officer arresting 
‘complainant and his witnesses with ob- 
ject of stiffing prosecution — Is guilty 
of gross contempt of Court (Apr) 905 
——S, 3 — In contempt of court pro- 
ceedings the absence of a precedent 
should not preclude an act being held to 
be contempt merely because it is novel 
‘or unusual provided it is comprehended 
by the principles underlying the law of 
contempt of Court (Nov) 2466A 
——S. 3 (2) — Scandalizing the court — 
Allegations against court in transfer ap- 
plication — Whether amounts to econ- 
pempt 
——S. 4 — Apology == ~ An apology ten- 
dered sincerely and accompanied with 
request to forgive deserves acceptance 
(Jan} 180 
——S. 4 — Contempt m= Apology when 
should be tendered (May) Be 

—S. 5 — See Penal Code (1860). S 


pon “958 

Contract see (9 of 1872), See 
Ibid, S. 7 S 1 1242A 

. —S. 7 — Concluded contract — Auc- 


tion sale — Conditional acceptance of 
bid — No concluded contract 

. (Jun) 1242A 

—S. 46 — Time for performance of 

promise — When no time is fixed for 

performance of the contract. It must be 

implied that it is to be performed with- 

in na reasonable time (Sep) 1826D 
. 62 — See Ibid, 8. 73 

Nov) 2440 


(May) 989. 


Contract Act (contd.) 
——S. 73 — Breach of contract = 
Damages — Computation (Mar) 696B 
——Ss. 73 and 62 — Student executing 
bond in favour of State Toveren for 
prosecuting his studies in U.S.A. at 
Government expense — Breach of terms 
of bond — Compensation (Nov) 2440 
Contract Labour tion and Aboli- 
tion) Act (37 of 1970), Pre. — Object of 
the Act is to regulate and to improve 
the conditions of service F contract 
labour and not merely to abolish con- 
tract labour (Sep) 1942B 

-——S. 10 — See also 
(1) Ibid. Pre. - (Sep) 1942B 
(2) Industrial Disputes Act (1947) 
S. 10 (Sep 42A 


-—S. 10 — Power to abolish contract 
labour in any Ae Se a Is vested in 
erpropiiate Government and its deci- 
gion is final. Industrial Tribumal has no 
jurisdiction to decide the question of 
abolishing contract labour — Even 
award abolishing contract labour is passe 
ed by Industrial Tribunal. it cannot be 
enforced after commencement of the 
Central Act (1970) (Sep) 1942C 
——S. 10 — Contract labour — Loading . 
and unloading — Drastic variation in 
the nature of work that has fo be done 
by the contractor and that in other simi» 
lar establishments also the work is not 
done by regular workmen — Work can@ 
not be said to be of permanent or per 
ennial nature. Hence direction for abos 
lition of contract labour cannot be issued 


(Sep) 1942D 
—S§, 10 — Abolition of contract lab- 


(Sep) 1942H 
ronal aphid S 

—Bomba Co-operative Societies Act 
(7 of 1925), S. 54 — See Co-operative 
Societies — Muti g Co-operetive 

Societies Act (1942). 2 (1) 
(Jun) 1248 
Maharashtra Co-operative Societies Act 
(24 of et). S. 91 (1) b) — Dispute 
touching the business of society — 
Meaning of (Sen) 1893 


——S. 91 (1) $) — ‘Person claiming 
through a member’ — Claim should arise 
through a transaction or dealing which 
the member entered into with the So- 


ciety as a ‘member’ (Oct) 2181 
—Multi-Unit Co-operative Societies Act 
(6 of 1942), S. 2 (1) — Co-operative 


Society registered in one State having _ 
its branch also in other State — Law 
epplicable — Registrar in former State 
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Co-operative Societies — Multi-Unit Co- 

operative Societies Act (contd.) 
has no jurisdiction to adjudicate on dis- 
pute arising out of dealings of such so- 
ciety through its branch in other State 
(Jun) 1248 


-—U. P. Co-operative Societies Act (11 of . 


1966), Ss. 20, 29. 32 — Election of the 
members of the Committee of manage- 
ment of a Co-operative Society — Mode 


of (Apr) 758B 
—S. 29 — See Ibid S. 20 (Apr) 758B 
v—S, 32 — See Ibid, S. 20 

(Aprì) 758B 


U, Co-operative Societies Rules 
ike ie 409 — Power of Registrar to 

Interpret rule — Scope of rule 
{Apr) 758A 





COURT-FEES & SUITS 'VALUATIONS 
—Bombay Court-fees Act (36 of 1959), 
S. 6 (i) (v) — Suit for possession of land 
HOE ENIRE unae any oF GN fa). ©) and 
fe) of S. 6 (i) v) 4 





i Law Amendment Act (23 of 
1961) 


See under Public Safety. 


Criminal Law Amendment (Amending) 
Act (22 of 1966) 
See under Public Safety. 


Criminal Courts and Courts Martial (Ad- 
justment of Jurisdiction) Rules (1952), 
R. 3 — See Criminal P., C. (1898). Sec- 
tion 549 (1) (Dec) 2548B 


Criminal Procedure Code (5 of 1898), 
S. 32 — See also Ibid S. 33 (Aug) 1809 
——S. 32 — Sentence — Adequacy of 
+ General principles (Nov) 2438 


Ss, 33 and 32 — Sentence of im- 
prisonment in default of fine — Powers 
of Magistrate (Aug) 1809 
——Ss, 75 (1), 76 — Detention Order — 
Applicability of sections (May) 963F 
-—S. 76 — See Ibid. S. 75 (1) 

. (May) 963F 
~S. 107 — Court could drop proceed- 
ings by taking into account subsequent 
events (Oct) 2225A 


-——S. 107 — Object of section is pre- 
ventive and not penal — Power should 
be exercised in accordance with law 
(Oct) 2225B 
~S, 117 (3) — In a complaint ‘under 


Section 107 the Magistrate. after passing ` 


an order under Section 112 to show: 
cause. can direct the accused to execute 
surety bonds for keeping peace 

(Mar) 528 
~S. 154 — Object and the use of first 
information report (Feb) 2834 
_—S, 154 — Evidentlary value of 
L FEIR Mar) 622B 


Criminal P. C. (contd) | A 
-——S. 157 — Investigation ~~ Same set 
of persons can witness searches made 
at different places (May) 975D 
—S. 157 — Delay in receipt of ocx 
currence report by Magistrate by” itself 
does not make the investigation tainted 

(Dec) 26794 
—S. 162 — Bar of Section 162 — 
Statements of witnesses recorded under 
S. 161 during investigation cannot be used 
for corroboration of statements made in 


the Court (Jan) 102B 
——S. 162 — Bar of IMtadmissibility 
under — Applicability (Jun) 1331B 


——S. 162 (1), Proviso ~~ Limited use 
of previous statements — Fact of making 
statement can certainly be relied upon to 
show how untruthful the witness is 
(Jan) 1020 
——S. 164 — Statement recorded by 
Magistrate =~ Evidentiary value of 
(Feb) 468B 
——S. 164 — Record of confession by 
Magistrate 2nd class not specially em. 
powered in that behalf during investi- 
gation — Admissibility (Oct) 2077A 


rere 165 — See Penal Code (1860), 
S. (Apr) 886 
——s. 174 ~« See Evidence Act (1872), 
(Aug) 1797A 

2 195 (1) (ce) — “Produced” — 
document can be said to have been pro< 
duced in a Court when it is not only 
produced for the purposes of ten» 
dered in evidence but also for some 
other purpose (Dec) 2639B 
——S. 195 (1) {c) — Production of forg~ 
ed document before police In course of 
investigation ordered under S. 156 (3} 
— Production is not in proceeding be- 
fore Magistrate (Dec) 2639C 
——S. 195 (1) (e) — Production of origi« 
nal forged document in Court to satisfy 
gai that copy of that document used 
as annexure is correct copy — Sec. 195 
{1) (c) not attracted. (Dec) 2639D 
—S. 195 (1) (c) — Complaint by “such 
court” — Interpretation (Dec) 26395 
—S. 198 — Scope of. In cases of de- 


fametion — Complainant himself must 
be aggrieved — Section is mandatory 
; (Dec) 2809A 
——S. 198 — “Agerieved person” in 
eases of defamation — Who is 
í (Dec) 2609B 
a 202 — Power of Court to issue 
(Feb) 470A 
eg 202: — Process — Issue of 
(Feb) 470D 


—S. 203 — Scope and purpose of the 
power to dismiss a complaint 
(Jul) 1607 


—S. 203 — “No sufficient ground for 
proceeding” — Interpretation — Test — 
Revision against refusal — Powers of 
High Court to interfere (Dec) 2639 


30 SUBJECT INDEX, A. L R. 1972 SUPREME COURT 


Criminal P. C. (contd) 


——S. 204 — Power of Magistrate taking 
cognizance to issue process Paras 470B 
——-S. 204 — Process — Issue 
; (Feb) 470C 
-——S. 209 — See also Ibid, S. 203 
i (Dec) 2639A 


——5S. 209 — Committal proceeding 
Order of commitment is wrong where 


S5 — 


_ no prima facie case is made out against 


am accused (Dec) 2598 
Er 233 —- See Penal Code (1860), 
8. (Feb) 254 
lar 239 — Joint trial — Offence 
committed in course of same transaction 
(Aug) 1764D 
-——S, 239 — Misjoinder of charges — 
Circumstances of case showing that the 
two accused jointly committed offences 
and committed them In the course of 
sae transaction —— Both accused could 
be charged and tried together 
(Dec) 2501A 
-—S. 251-A — See Ibid. S. 537 
(Apr) 824A 
-~—S. 251-A (2) — Scope — If there 
is e 2 ground for presuming that the ac- 
has committed en offence, the 
tauro can discharge the accused 
(Mar). 545 
=—S, 333 — See Ibid. S. 494 
(Mar) 496B 
-—S, 342 == Nature of examination of 
accused (Mar) 535A 
——S. 342 — ‘Non-compliance with the 
section — Every error or omission 
complying with Section 342 does not 
vitiate the trial (Sep) 2058 
aaa: 344° — Remand in absence of ac- 
cused (Mar) 711C 
-——S. 344 — Applicability — Remand 
at the stage when investigation is still 
not over can be ordered under S. 344 
(Mar) 711E 
——S. 363 — Remarks respecting de- 
meanour of witnesses — Proper time 
for recording — Remarks in Judgment 
if can be taken into account (Jul) 1618A 


(1) Ibid, S. 3 (Feb) 464 
(2) Evidence — Appreciation of 
(Apr) 860A 


-——S. 367 — Expunging remarks made 
In a judgment — Remarks must be such 
as can be described as unwarranted, un- 
mecessary or irrelevant or can be chara- 
cterised as generalisation or of a sweep- 
-ing nature (May) 1140 
——S. 367 — Appreciation of evidence 
— Interested witness — Evidence of wit- 
pesses suported by circumstantial evi- 
dence, cannot be rejected on the mere 
a that they were interested wit- 


pr 1172B 
ual 403 — See Ibid. 8. 42 
(up, 15024 
mS, 417 wm See also Ibid, 8 
PA 116 


Criminal P. C. (contd.) 
———-Ss. 417. 418. 423 — Appeal agains? ? 
acquittal — High Court can review af 
large evidence on which acquittal order 
is founded and may upon that evidence 
reverse order of acquittal 


(Sep) 2020B - 
-——S. 418 — Sea . 
(1) Ibid. S. 417 (Sep) 2020B 
(2) Ibid, S. 423 (Jan) 116 


—S. 421 — High Court is justified in 
summarily dismissing appeal when there 
ig no arguable or substantial paint for 


consideration (Mar) 505 
— 5S. 423 — See also Ibid, S. 417 
(Sep) 2020B 


——S. 423 — Appeal from acquittal — 
High Court has full power to review all 
the evidence and to reach the conclusion 
that order of acquittal should be revers- 
ed (Jan) 116 


—S. 423 — Power of High Court to 
interfere with order of acquittal 

(Mar) 622C 

——S. 423 — Opportunity of hearing — 

Defective publication of cause list —~ 

for re-hearing by absent party — 

Maintainability (Jun) 1300 


—S. 423 — Appeal — Power of High 
Court to enhance sentence — ances 
ment of sentence held was Improper . 
(Aug) 1823 
—S. 423 — Appeal against acquittal — 
Appellate Court has full powers to res 
view evidence upon which order of 
acquittal is founded (Dec) 2679B 
—S. 423 (1) (a) — Appeal from acquite 
tal — High Court when can interfere 


with are! of acquittal (Dec) 2576 
—S,. 423 (1-A) — See Constitution of 
India, Art, 136 (Mar) 495 


—S. 429 — Powers of third Judge to 
whom matter in difference is referred — 
He can deal only with matter in differ- 
ence and has no power to reopen whole 
case and convert an order of acquittal 
into one of conviction (Jul) 1502A 
—S. 439 — Scope — Objection as to 
forfeiture of a surety bond by Court on 
ground of want of jurisdiction cannot 
be raised at the time of revision 

(Jan) 16A 
—S. 439 — Revision against acquittal 
— High Court’s power to direct retrial 


—-S. 464 — “Reason to beleve” — 
Duty of Magistrate to make enquiry af 
the threshold of proceedings — Com~ 
mitial proceedings in murder trial. with- 
out holding such inquiry. vitiated 


(Oct) 2267 

——S. 491-—See , 
(1) Constitution of Indla. Art. 22 (5) 
(Oct) 2215B 


(2) Constitution of India, Art. 32 
(Oct) 2215D 
—S. 494 — Withdrawal from prosecu- 
tion by Public Prosecutor (Mar) 496A 
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Criminal P. C. (contd.) 
——S. 494 — Withdrawal from prosecu- 
tion — Consent of Court — Grounds 
(Mar) 496B 
-——S, 496 — Does not control S. 561-A 
(Mar) 484B 
——S, 497 — Does not control S. 561-A 
(Mar) 484C 
»—S. 498 — Does not control S. 561-A 
(Mar) 484D 
——Ss. 504. 508-A — Issue of foreign 
commission for examination of witnesses 
— Pre-requisites (Jul) 1567 
=——S, 53508-A — See Ibid. S. 504 
(Jul) 1567 
——S. 510 — Report of the Director of 


Finger Prints Bureau — Examination of. 


person making report — Necessity 
- (May) 975G 
——S§. 510-A — Evidence of witness not 
of formal character but going to the very 
root of the matter — No resort can be 
made to the provisions of S. 510-A and 
his affidavit cannot be admitted in evi- 
dence (Dec) 2639F 
—S. 514 — Forfeiture of bond — What 
Court can proceed under this section — 
Undertaking to produce property not to 
any particular Court (Jan) 16B 
——Ss. 537. 251-A — Offence under Sec- 
tion 16-A (1) (a), Prevention of Food 
Adulteration Act. for selling articles of 
food without licence — Procedure for 
warrant case not fallowed—Opportunity 
to plead that it was a case of failure to 
renew licence not given’ — Held no 
prejudice could have resulted as accused 
-bad not applied for renewal even by the 
time they were charged (Apr) 824A 
——§. 549 — See Public Safety — Cri- 
minal Law Amendment Act (1966), Sec- 
tion 5 (1) () (Dec) 2548A 
-——S. 549 (1) — Rules under — Cri- 
minal Courts end Courts Martial (Ad- 
justment of Jurisdiction) Rules (1952), 
R. 3 — Scope — Section 549 and R. 3 
are mandatory — Procedure specified in 
R. 3 not followed — Charge framed by 
Court in such a case cannot survive 
(Dec) 2548B 
——S. 549 {I} = “Is liable to be 
tried either by a Court to which this 
Code applies or by a’ Court-martiel” — 
Expression refers to initia] jurisdiction of 
the two Courts to take cognizance 


(Dec) 2548C 
»—S. 561-A — See also Ibid. S, 367 

(May) 1140 
~——S. 561-A — Inherent power of High 
Court — Extent (Feb) 470E 
——S. 561-A — Section not controlled 


by Ss. 496. 497, 498 (Mar) 484A 
——S. 561-A — High Court will not in- 
terfere with the police imvestigation in 
a cognizable offence (Mar) 484E 
——Sch. V, Form XXVIII — Words “on 
or about” — Use of (Aug) 1758B 


Criminal P. C. (contd.) 

Trial — Appreciation of evi- 
yeeros (Jun) 1229A 
Custom — Succession to Mahantship of 
Turki Math of Chowsarl — Decisive 
factors (Apr) 8144 
(Orissa) — Custom of Munda tribe 
— Marriage — Effect © (Sep) 1840D 
Customs Act (52 of 1962). Ss. 107 and 
108 — Statement recorded by Officer of 
Customs — Admissibility (Jun) 12244A. 
——S. 108 — See Ibid. S. 107 


> (Jun) 12244 
——S. 110 (2) Proviso 





~~ Collector's 
power to extend period for giving notice 
of confiscation under S. 124 (a) 

(Mar) 689 
——S. 113 (d) — Export of goods con- 
trary to any law — Contravention must 


be proved (Mar) 542 
—-S. 124 (a) — See Ibid. S., 110 (2) 
Proviso í (Mar) 689 
——S. 135 — Conviction under — Proof 


of guilt — Incriminating circumstances 


{Jun) 1224B 


DEBT LAWS 
—Hyderabad Jagirdars Debt Settlement 
Act (12 of 1952), S. 11 — See Ibid, S. 25 
(May) 1053 
——Ss, 25 and 11 — Provisions apply 
only to pre-notification debts and to pro- 
ceedings pending in any Court or before 
Board on date of notification — Case law 
discussed (May) 1053 


—Tamil Nadu Agriculturists Relief Act 
(4 of 1938), S. 4 (d) — Mortgage by Agri- 
culturists of house situate in a Municipal 
area — Suit on mortgage — Provisions 
of Act not applicable for scaling down 
debt (Jul) 1629 
— S. 9 — See Ibid. S. 4 (d) (JuD 1629 
—Travancore Improvement and 
Agricultural Loans Regulation (9 of 1094), 
S. 7 — Personal liability of borrower — 
Specific covenant in aa making bor= 
rower personally liable is not necessary 

(Feb) 383 





Deed — Construction — Incorporation in 
a document terms and conditions of other 
documents (Apr) 899A 
—Construction — Intention of execu- 
tant how ascertained (Jun) 1279C 
——Construction — Settlement deed — 
Construction of (Jun) 1412 


Defence of India Rules (1962), R. 81 (2)— 
Oil Seeds (Forward Contracts Prohibition) 
Order 1943—Exclusion of non-transferable 
forward contract in groundnut etc. from 
prohibition under the Order (Mar) 696A 
——R. 126-P — Possession of gold in 
contravention of Rules — Accused dis- 
carding the bag containing me when he 
was apprehended — Held, thet the ac- 
cused had committed the offence under 
R. 1268-E May) 1164 





%z SUBJECT INDEX, A. I. R. 1972 SUPREME COURT 


pami Municipa] Corporation Act (66 of 


See under Municipalities. 


Delhi Rent Control Act (59 of 1958) 
See under Houses and Rents. 


Displaced Persons (Compensation and Re- 
habilitation) Act (44 of 1954). S. 40 — 
Section does not empower the Central 
Government either expressly or by neces- 
sary implication to make a rule retros- 
pectively (Nov) 2427A 


Displaced Persons (Compensation and Be- 
habilitation) Rules (1955), R, 49, Expl — 
The explanation added to R. 49 in 1960 
with retrospective effect cannot be given 
retrospective operation - _ (Nov) 2427B 
Divorce Act (4 of 1869), S. 19 — Once 
dispensation hes been obtained from the 
appropriate authorities of the Roman 
Catholic Church a marriage between the 
parties who are within the prohibited 
degrees of consanguinity is not null and 
_vold and no decree for nullity can be 
granted under S. 19 (Dec) 2667B 
Easements Act (5 2: 1882). 5. 52 — See 


T. P. Act (1882). S. 8 (Jun) 1290 
Eastern Bengal and Assam eee Act 
(1 of 1910), S. 19 — See also Ibid. S 


(Nov) DBn 
»—S. 19 — Grant of exclusive privilege 
of supplying country spirit to retail ven- 
dors—Government can, on good grounds. 
prefer one seller to another 

(Nov) 2281A 


m—S. 36 ~~ Rules framed under R. 93 


»— Grant of exclusive privilege of sup- 
plying country spirit to retail vendors — 
Government can negotiate either with the 
tenderers or with others (Nov) 2281B 


East Punjab Urban Rent Restriction Act 
(3 of 1949) 
See under Houses and Rents, 


EDUCATION . 
-—— Admission to professional Colleges — 
See of candidates after Entrance 
(Jun) 1375B 


oon University Calendar (1970), 
Reg. 13 (b) — See also Constitution of 
India. Art. 226 (Jun) 1408B 
-—Regn. 13 (b) — Regulation covers a 
case where copying has been done from 
@ common source (Jun) 1408C 
-University of Saugar Act (16 of 1946), 
S. 13 (2) — Proceedings of Committee 
constituted for submitting panel of names 
for appointment oÈ Vice-Cancellor — 
Validity _ (Aug) 1812 





Election Symbols (Reservation and Allot- 
ment) Order (1968). Para. 15 — Dispute 
ag to which of bei two groups is the re- 
cognised political party known as the 
Indian National Congress — Test to be 
applied (Jan) 187A 


Election Symbols (Reservation and Allot- l 
ment) Order (contd.) 


-—Para. 15 — Decision of Commission 
under — Binding Nature of (Jan) 187C 
w—Para, 15 — Provision is aot ultra 


vires the powers of the 
(Jan) ) 187E 


Electricity Act (9 of 1910), S. 4-A — Am- 
endment of license — Option to purchase 
electricity undertaking — Genuine doubt 
as to relevant date can. be removed by 
making appropriate amendment 

(Mar) 706 
Electricity (Supply) Act (54 of 1948), 
5. 10 (1) (8) (iv) — Removal of member 
of Electricity Board —~ Rules of natural 
Justice require that he should be inform- 
ed of charges and given a reasonable op- 
portunity (Oct) 2083A 
——S. 10 (1) (a iv} — Order of re- 
moval should be a speaking order — 
Order not disclosing that authority had 


‘applied his mind to the material on re- 


indicating what charges 
were established — Order cannot be up- 
held as being arbitrary -` (Oct) 2083B 
Employees State Insurance Act (34 of 
1948), S. 75 — See Ibid. S. 96 (1) (b) 
~—S, 96 (I) b) — Rule E a sted 
— power 
—Section does not empower the Govern- 
ment to prescribe by rules a period of 
limitation for claim under Section 75 — 
Bule 17 prescribing limitation for filing 
application under S. 75 is therefore, ultra 
vires S, 96 (1) (b) (Sep) 1935 


Essential Commodities Act (10 of 1955), 
Ss. 3 and 7 — Bihar Foodgrains (Control: 
Movement). Order (1957). Cl 3 — Pro- 
secution H 


permit =~- Question of distance between 
place of seizure and State boundary is 
important — ‘Absence of information 
about geographical situation — Convic- 
tion not safe (Jul) 1610 
——S. 7 — See Ibid. S. (Jul) 1610 
Estate Duty Act (34 of 1953), S 3 — The 


rules of Hindu Law. constituted custo- 
mary law of Cutchi Memons in Madras 
and Bangalore — Therefore on the death 
of a Cutchi Memon there was no- ae. 
tion of his poety passing on his 
sons having been born long before 3048 
(Oct) 2229 
—S3. 5 — See Ibid. S. 3 (Oct) 2229 
Evacuee Interest (Separation) Act (64 of 
1951), S. 5 — See Ibid, S. 17 
2533 


- (Dee) 
——S. 16 ~ See Ibid, S. 17 (Dec) 2533 
— 5. 17 — Competent officer has no 
power to review his earlier order as the 
same is not conferred on him by the 
statute _* (Dee) 2533 
Evidence — Appreciation of — See 
(1) Criminal P. C. (1898). S. 367 


pm 1172B 
i2) Evidence Act (1872). S. 
mian .1172A 


- aggresso 
Injuries received by deceased and 
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` Evidence (contd) 


———Appreciation of — Identification of 
dacoits by witnesses after lapse of long 
time — Value of — Duty of Court . 
(Jan) 3A 
e-——Appreciation of — Murder trial — 
Prosecution story as to occurrence found 
untrue — Facts showing that the com- 
plainant’s party and not the accused were 
rs — True facts with orien 
complainant not placed before the Court 
e~ Conviction at accused under S. 302 
read with S. S. 307 and S. 370 read 
with S. 34, ere was liable to be set aside 
(Jan) 228 
e—Appreciation of (Mar) 622E 
~—Appreciation ef — Criminal case — 
Motive (Mar) 656B 
e——Appreciation of — Interested witness 
«- Mere fact that the injured prosecution 
witnesses are related to each other 
would not be a sufficient ground for dis- 
crediting their testimony (Apr) 860A 
e--—-Appreciation of — Criminal case — 
That the evidence is legally admissible 
must be ensured by Court (May) 975B 


e-——Appreciation of — Discrepancies and: 


contradictions in the evidence of wit- 
messes — Not a sufficient ground to dis- 
gard entire evidence of prosecution 


(Sep) 2020A 
Evidence Act (1 of 1872) 
m—5, 3 — See also Customs Act A 


8. 135 (Jun) 1224B 

-——S8. 3 — Circumstantial e nce — 
Criminal case — Motive (Jan) 54 
e—S. 3 — Circumstantial evidence — 


Circumstances conclusively established 
must form such a complete chain that it 
fs not only consistent with the guilt but 
ig inconsistent with any reasonable 
hypothesis of innocence (Jan) 110A 
-——S. 3 — Subsequent conduct of ac- 
cused — Absconding by itself is not con- 
elusive either of guilt or of guilty con- 
science (Jan) 110B 
-——S. 3 — Appreciation of evidence — 
Credibility of witnesses — Benefit of 


doubt (Feb) 464 
-~—S. 3 — Credibility of witness — Re- 
clad (Mar) 677A 

. 3 — Credibility of witness — Dis- 
crepancies (Mar) 677B 
w—S. 3 — ‘Proved’ — Appreciation of 


evidence — Partisan eyewitnesses 
(Jun) 1309 

m—S 3 — Evidence — Appreciation of 
~ Duty of — Duty of appellate Court 
žo deal with reasons given F pe Court 
fn rejecting testimony of a 

Pern 1718A 
e—5S. 3 — Circumstantial evidence 

(Oct) 2077C 


-«——§. 5 — Discrepancy in evidence — 


Murder with pistol — Evye-witnesses 

giving varying distances from which ac- 

cused fired—Witness could hardly be ex- 
A979 (Q C3) Indawea 2 


Evidence Act (eontd.) 

pected to mark precise distance — Estil- 
mated- distance is bound to vary and 
nothing turns on such variation 


(Sep) 1853B 

—S, 4 — Fact AOR conduct of ac- 
a T A (May) 975F 
9 — See also Tuidence — Appre~ 
daaa of (Jan) 3A 


——5,. 9 — Identifying parades, necessity 
of — Accused person not known previous 
to occurrence to the identifying witness 
m= Value of identification of accused 
l (Jan) 102A 
—$S. 9 — Evidence of test identifica- 
tion parade when cannot form basis of 
conviction (Feb) 283B 
— Ss. 9 — Test Identification parades 
have to be held at the earliest oppor- 
tunity (Feb) 283C 
—S. 9 — Value of identification parades 
— Depends on the effectiveness of the 
precautions taken against the identifying 
witnesses (Feb) 283D 
a 8 — Identification parade — Vali- 


ty (Nov) 2478A 
—S8. 24 m See Ibid, S. 26 (Jan) 66 
—S. 25 — See 
(1) Ibid, (1872), S . 26 (Jan) 66 
(2) Customs Act (1962). S. 107 
(Jun) 12244 
—-S. 25 — Confessional statement in 
first information report —- Whether ad- 


missible (Apr) 925B 
—S. 26 — i P. C. 
(1898). 5. 162 (Jun) 1331B 


—S. 26 — Confession — Admiésion not 
establishing guilt — No confession within 
Ss. 24 and 25 (Jan) 66 
—S. 27 — Confession — Section 27 is 
by way of a Proviso to Ss, 25 and 26 
(Jan) 3B 
—S. 27 — Information by accused ig 
police custody — Admissibility — Re- 
lationship of “cause and effect” must exist 
between information and fact discovered 
(May) 975E 
—S. 32 — Dying declaration — Evi- 
dentiery value of (May) 1172A 
——S. 32 — Evidentiary value of dying 


declaration — Omission to mention 
names and addresses of accused persons 
.— Effect (Jul) 1557 


—S. 32 — Evidentiary value of dying 
declaration — If the Court is satisfied on 
a close scrutiny of the dying declaration 
that it is truthful it is open to the Court. 
to convict the accused on its basis with- 
out any independent corroboration 
(Aug) 1776B 
——S. 32 — Recording of dying declara- 
tion — The person who records a dying 
declaration must be satisfied that the 
dying man is making a conseious and 
voluntary statement with normal under- 
standing (Aug) 1776C 
-—S. 32 (1) — Mazistrate verlfying 
from. the Doctor that the injured was in 
senses and fit to give statement — No 
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Evidence Act (contd.) 

evidence of anybody travelling along 
with the injured to the Hospital and no 
one present when statement was Te- 
corded — Statement also corroborated by 
evidence of the Doctor and the post 
mcrtem report — Plea that injuries were 
the result of accident was ruled out — 
Held. that the dying declaration was 
authentic and was given by a person 
who was conscious and in a fit condition 


to give the statement (Apr) 945 
-——S, 35 First Part — Applicability 
(Mar) 608F 


=S. 45 — Medical expert — Post- 
mortem report — Extent of value to be 
attached (Aug) 1797A 
——S. 64 — Objection to admissibility 


cf documents (Mar) 608D 
——S, 64 — Admission of document and 
its contents (Mar) 608E 


——S. 74 — See Criminal P, C. (1898), 
5. 164 (Oct) 2077A 
——S. 80 — See Criminal P. C. (1898), 


S. 164 (Oct) 2077A 
——Ss, 101-104 — See also Hindu Lew 
— Adoption (Nov) 2446 


——Ss. 101 to 104 — Burden of proof — 
Criminal trial — Onus is on prosecution 
to prove guilt beyond doubt — Benefit 


of doubt (Mar) 716 
——Ss. 101. 104 — Burden of proof 
— Custom (Apr) 814B 


——S. 103 — Onus to establish alibi is 
on accused — Onus not discharged — No 
interference by Supreme Court 
(Jan) 109A 
——S. 105 — See Penal Code (1860), 
S, 84 - (Nov) 2443 
——S. 114 — See 
(1) Hindu Law — Joint family 
(Dec) 2531 
(2) Penal Code (1860), S. 84 
(Nov) 2443 
114. Tus (a) — See also Penal 
Code (1860), S. 411 (Jul) 1561 
——S. 114 (a) — Drawing of presump- 
tion under — Depends upon facts and 
circumstances of each case (Dec) 2501B 


———S. 115 — No representation, no estop- 


nme 


pel (May) 1126 
Le 115 — Estoppel. waiver and aban- 
donment — Distinction between three 
concepts is fine but real — Promissory 
estoppel — Principle of — Company 


undertaking and discharging tax liebility 
of shareholder in respect of undistribut- 
ed dividends if estopped from claiming 
reimbursement from shareholder 

(Jun) 1311C 
——S. 115 — Estoppel — Alienation by 


widow (Oct) 2069A 
———S, 133 — See Penal Code (1860). Sec- 
tion 376 (Dec) 2661C 
——S. 145 — See Criminal P. C. (1898), 
S. 154 (Feb) 283A 

157 — See also Criminal P. C. 


—S. 
(1895), S. 154 (Feb) 283A 


Evidence Act (contd.) 8 
——S. 157 — Evidentiary value of F. I. R. 


(Mar) 622 
——S. 167 — See Constitution of India, 
Art, 136 (Oct) 2077B 


Expenditure Tax Act (29 of 1957), Pre. — 
Validity — The Act is not invalid for 
want of legislative competence 


(Nov) 2319D 
—S. 2 (2) (1) (as acer by Finance 
Act 1959) — See Ibid, S, 4 (ii) 

(Nov) 2319A 


——5S. 3 — See also Ibid, S. 4 (ii) 

(Nov) 2319A 
—S. 3 (as amended by Finance Act, 
1959) — Charge of expenditure tax in- 
curred by any individual or Hindu un- 
divided family (Nov) 2319C 


——S.4 (li) (as amended by Finance Act, 
1959) —- Computation of expenditure of 
an assessee — Expenditure incurred by 
assessee’s wife — Inclusion of 

(Nov) 2319A 
——S. 4 (li) (as amended by Finance Act 
1959) — Words “from or out of income 
or property transferred directly or in- 
directly to the dependent by the assessee” 
— Construction (Nov) 2319B 
Finance Act (3 of el 2 (2) — See 
Finance Act (1964). 2 (2) (a) 


(Mar) 491B 
Finance Act (5 of 1964), S. 2 (2) (a) and 
(b) — Words “income-tax” — Include 
surcharge and additional surcharge 


(Mar) 491B 


Finance Act (14 of 1969), S. 24 — Con= 
stitutional validity — Section is not be+ 
yond the legislative competence of the 


- Parliament and is intra vires the Con- 


stitution | (May) 1081A 


Foreigners Act (31 of 1946), S. 2 (a) — 

Person who had opted for and gone to 
Pakistan in 1947, coming to India. on 
short visit on Pakistan passport and visa 
is a ‘foreigner’ (Oct) 2166C 


Foreigners Order (1946), Cl. 7 — Person 
overstaving beyond permit period with- 
out extension of permit —— Contravenes 
Cl. 7 and is liable to penalties under 
S. 14 of Foreigners Act 1946 

(Oct) 2168B 


Foreign Exchange Regulation Act (7 of 
1947), S. 8 — Currency notes if goods 
within S. 19 of Sea Customs Act 

(Mar) 648B 
-——S. 8 — Firm if a person so as to be 
liable for conviction (Mar) 648D 
——S. 8 — Liability of the members of 
a firm (Mar) 648H 


——S. 19 (2) — Order requisitioning 
documents for examination some of 
which have no connection with the pur 


pose under S, 19 (2) is invalid . 
(Mar) 591A 
——S. 19 (2) — Order requisitioning 


documents must contain — Particulare of 
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Foreign Exchange Regulation Act (contd.) _ 


the document. information ete 


(Mar) 591B 

mS, 23 — See Customs Act (1962), 

S. 135 _ ee 1224B 
rome, 23-A — See Ibid. S 

+ itan $48B, 


»—5. 23-C, Expln. — See Ibid. S. 


(Mar) 848D- 


Forward Contracts (Regulation) Act 
ta of 1952). S. 15 (4) — Contract with 
pon mener in contravention of S. 15 (4) 
would fall directly within first part of 
S. 23. Contract Act and would be illegal 


(Feb) 391A 
Fundamental Rules 
See under Civil Services. 


General Clauses Act (10 of 1897). S. 3 

(42) — Definition of person if includes 

a firm aa pa 
~—S. 6 — See Arms Act (1959). S 

(Oct) 20668 

mS, 24 — See Arms Act (1959). 5. 4 

(Oct) 2066B 

e-—S, 25 — See Penal Code (1860). S. 70 

(Apr) 858 


General Statutory Rules and Orders, 
R. 15 — See Constitution of India, Arti- 
cle 226 (Aug) 1792B 


Gift Tax Act (18 of 1958), S. 5 (1) (xiv} 

~~ Assessee converting sole proprietary 
business into partnership business by ad- 
mitting daughters as partners — Share 
capital of daughters contributed by as- 
eessee — Transfer of all assets and pro- 
perty including good-will of proprietary 
business to partnership —— No tax held 
payable on goodwill — Gift of amount 
Tepresenting share capital of daughters 
— Taxability (Jan) 23 


Government of India pet (1935), (26 Geo. 
V & I Edw, VIII C 2). S. 241 — Punjab 
Financial Goao Subordinate 
Service Rules (1943). under Rr. 5 (e), 6 
~- Promotion to post of Assistant — 
~- Executive instructions prescribing pas- 
sing of some test as condition precedent 
are void (Jun) 1429A 


Government of India (High Court aide tad 


Order (1937), Para 18 — See also Con- 
etitution of India Art. 221 (2), Proviso 
(Nov) 2405D 


Para 18 —- Members of L C. S.: aep- 
pointed as Chief Justices after enforce- 
ment of High Court Judges {Conditions 
of Service) Act (28 of 1954) — Para 18 
cannot apply as regards pension payable 
to them (Nov) 2405A 


Para 21 — See Constitution of India, 
Art 221 (2) 


Gudalur Janmam Estates (Abolition and 


Conversion into Ryotwari) Act eS of 


1969) 
See under Tenancy Laws, 


(Nov) 2405D | 


High Court Judges (Conditions of Ser- 
vice) Act (28 of 1954) - 
See under Civil Services. 


Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 2 D) (b) — See Wealth 
Tax Act (1957), S (Oct) 2119B 


Hindu Law — Adoption — Burden of 
proof — Finding of fact by High Court 
— Supreme Court will not re-assess evi- 
dence (Nov) 2446 
—Applicability — Jains — See Wealth 
Tax Act (1957). S. 3 (Oct) 2119B 
—Custom — thayam rule of 
customary Law — Inheritance — Be- 
tween the undivided brother and the 
grand-children through daughter of the 
deceased. brother is the preferential heir 
of the self acquired estate of the deceas~ 
ed (Nov) 2403 
——Family arrangement — A will ex- 
ecuted ne a Hindu father in respect of 
joint family property though inoperative 
as a will may operate as a valid family 
arrangement provided the essential re- 
quisites for it are established 


(Jun) 1279B 
Family arrangement — Validity of 
— De factors (Oct) 2069B 


BEA family — Father — Whether 
can devise by will joint family property 
or any part thereof (Jun) 12794 
-——Joint family — Acquisitions — Pre- 
sumption as to (Dec) 2531 
—-Partition — Effect of severance in 
status (Jun) 1279D 
——Partition — Effect of adoption by 
widow after partition when death of her 
fhusband took place before partition 
(Jun) 1401 
—~—Partition — Family property — Re- 
linquishment of his rights by one of the 
members in the property -— Does not re- 
sult in a general partition in the family 
(Oct) 2096 
——Religious and charitable endowments 
— Dedication of property whether com- 
plete or partial (Oct) 2069C 
Whether Jains are a sect of. Hindus 
or Hindu dissenters — (Quaere) 
(Oct) 2119C 
Hindu Marriage Act (25 of 1955). z 2 (b) 
— See Wealth Tax Act (1957). 
ozh S1108 
—S$. 10 (1) (a) — Remarriage — Deser- 
ti en proved (Feb) 459 
inority and Guardianship Act 
(82 of 1956), S. 3 (1) (b) — See Wealth 
Tax Act (1957). S. 3 (Oct) 2119B 
Hindu Succession Act (30 of 1956), S, 2 
m gH) — See Wealth Tax Act (1957), 
(Oct) 2119B 
Binh Women’s Ta to Property Act 
(18 of 1937), S. 3 (1) — “Property” 
Nature of (Jun) 1369 


HOUSES AND RENTS 
—Delhi Rent Control Act 7A of 1958), 
8. 15 — See Civil P. C. (1908). O. 6. R. 17 
(Oct) `2091B 
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Houses & Rents — Delhi Rent Control 
Act (contd.) 
——S. 39 (2) — Pure question of law 
not raised or abandoned in lower ap- 
pellate Court can be allowed to be raised 
but Court must exercise its discretion in 
permitting it and look at all facts espec- 
jally conduct of party seeking to raise it 
(Oct) 2091A 
——S, 39 (2) — Raising a point in the 
Memo of Appeal is not sufficient to show 
that the point was argued or- passed: be- 
fore the appellate Court and the state- 
ment in the judgment that no such point 
has prima facile to be ac- 
rrect (Oct) 2091C 
—East Ponjab Urban Rent Restriction 
Act (3 of 1949) Ss. 3 and 13 — Notifica- 
tion under S. 3. D/- 30-7-1965. Cl, (b) — 
Exemption of decrees for eviction from 
operation of S. 13 —— Interpretation of 
(Jul) 1548A 
——S, 13 — See Ibid, S. 8 f 
, (Jul) 1548A 
—Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), Ss. 3 (vii) 
and 13 (1) — Tenant — Meaning of — 
Suit for ejectment of tenant after ter- 
mination of tenancy — Bona fide re- 
quirement of landlord —- Death of statu- 
tory tenant — His heirs and legal re- 
presentatives, are not tenants — Pleas 
apen to them (Dec) 2526B 
-——S. 13 (1) — See Ibid, S. 3 (vii) 
(Dec) 2526B 


—U. P. (Temporary) Accommodation Re- 
quisition Act (25 of 1947), S. 3 Proviso 
— Existence of an alternative accommo- 
dation — Determination — Subjective 
operation of District Magistrate — Ap- 
plicability of principles of natural justice 

(Apr) 896B 
——S, 3 — Scheme and setting of S: 3 


imply a notice and a to person 
affected by the proposed requisitioning 
order . (Dec) 2656 


—U, P. (Temporary) Control of Rent and 
la gia atl 8. 3 — See also 
Tbid, (Sep) 1910 
eae ns Premises falling vacant — 
Landlord occupying it and informing Dis- 
trict Magistrate — Occupation by land- 
Jord. whether unlawful (Apr) 896A 
——S, 3 — Permission of District Magis~ 
trate for filing of suit for eviction — 
Necessity of (Aug) 1727A 
——S, 7-F -- Revisional power of State 


Government — State can direct cancel-' 


lation of allotment and order release of 
premises in favour of landlord on a con~ 
sideration of entire record (Mar) 631B 


——S. 7-F — Revision — Permission 
granted to landlord to bring suit for evic- 
tion of tenant reversed by State Govern- 
ment in revision — In writ petition High 
Court directing Government to decide 
afresh question of grant of permission — 

Landlord fling suit — Suit held. was 


Houses & Rents — U, P, (Temp.) Cony 
trol of Rent Etc, Act (contd.) 
premature and did mot bar Government 
from disposing of revision (Sep) 1910 
—S. 17 — Rules under R. 6 — “Bona 


fide need” — Includes even demolition 
and reconstruction of the building for 
usiness (Mar) 6314, 


carrying on b 





Hyderabad Jagirdars Debt Settlement — 


Act (12 of 1952) 
See under Debt Laws. 


Hyderabad Municipal Corporations Act 
(36 of 1950) 


' See under Municipalities, 


Hyderabad Tenancy 
Lands Act (21 of 1950) 
See under Tenancy Laws. 


Tapori a Exports (Control) Act (18 of 
1947), 5. 3 (1) (a) — Grant of import 
licence — No absolute right to applicant 
(Apr) 935B 
Imports (Control) Order (1955), CL 6 (1 
{a) — Import licence cannot J ge 
as of right ) 935C 
Income-tax Act (11 of 1922), is H (4) — 
‘Business’ (Apr) 732D 
~——S. 2 (6A) — 


— See Ibid, S. 16 a 

(Feb) 397B 
——S. 2 (6-C) — Company eae to 
pay interest to assessee under a mort- 
gage bond — Interest whether is taxable 


income (Oct) 2090 
—S. 3 — See also 
(1) ae S. 2 (6-0) (Oct) 2090 
(2) Ibid. S, 4 (Feb) 386 
-——-S. 3 — Liability to tax — Erstwhile 


Rulers of Indian States are liable to tax 
in respect of their personal income which 
accrued in India during assessment years 
prior to commencement of the Constitu- 
tion (Jan) 202C 
—S. 3 — Capital receipt — Interim 
payment received by a former holder of 
en estate under S. 50 (2), Madras Estates 
(Abolition and Conversion into Ryotwari) 
Act, 1948 (Feb) 260 


——S. 4 — Bee also Ibid. S. 3- 
(Feb) 260 


~——S, 4 — Capital or income — Salami 
received by a lessor from lessee is capi- 
tal and hence not taxable — Amount is 
not capitalised royalty (Jan) 80 
——S. 4 — Capital or revenue receipt — 
Lump sum amount paid as compensation 
for termination of agreement to pay year- 
ly commission to assessee — Receipt is 
capital and not revenue in nature 

(Feb) 386 
——S. 4 (3) M — Well defined section 
of the public — An object beneficial toe 
a section of the public is an object of 
general public utility (Feb) 273 
—S. 5 (8) — See Ibid, S, 10 

(Mar) 624 





oe 
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Income-tax Act (1922) (contd.) 

——S, — Income from property == 
Section aba not apply where the assessee 
is a lessee and mot owner of the pro- 
perty (Apr) 732C 
=—S, 9 (I}] — Owner of house property 
— An evacuee from Pakistan ceases to 


perty in the Custodian of 
(Jan) 126 


—S, 9 (2) — First Proviso — Allow- 
ance under is not confined only to one 
residential house of assessee - 

geen) 7C 


v»—S, 10 — See also Ibid. S 
feb) 386 
——S. 10 — ‘Business’ =- Company form- 


of loss can be made under 8. 10 (1) but 
no set off can be allowed under S. 24 (1) 
first proviso (Feb) 391B 
—S, 10 (2) (vi) — Depreciation value 

— Determination of — It is open to the 


Tapamestax authorities to determine the. 


valuation as well as the allocation be- 
tween depreciable and non-depreciable 
ts 


esse (Nov) 2373A 
—S. 10 (2) (vi-b) and (5) — Expres« 
sion “plant” cludes sanitary fittings 
and pipelines installed in a hotel 
(Jan) 168A 
»—S, 10 (2) (vi-b) — Development re- 
ba ~~ Assessee non-resident British 
Shipping Company — IL T., Officer follow~ 
ing second basis in Rule 33 of the In= 
come-tax Rules and not taking into ac 
ouni investment allowance granted in 
K. assessments — Instructions given 
D; Central Board of Revenue also not 
followed — resmen is invalid 
(Mar) 524 
——S. 10 2 (xv) — Business Expendi- 
ture — reasonably and 
honestly eared in proceedings under 
Taxation of Income (Investigation Com=- 
mission) Act. 1947 — Fermissible deduc- 
tion : (Jan) 19 
——S. 10 (2) (xv) — Capital and Re- 
‘venue expenditures — Contribution made 
by owner of sugar mills under U, P, 
Sugarcane Regulation of Supply and Pur 
chase Act for development of roads be- 
tween cane producing centres and his 
mills. which has been the property ef 
the government, is a revenue expenditure 
(Jan) 159 
——S, 10 (2) (xv) — Business expendi- 
ture — Export business — Agreement 
between rival exporters — Payment made 
under to competitor for not carrying 
business of export, whether capital ex- 
penditure (Aug) 1634 


Income-tax Act (1922) (contd.) 
—S. 10 (2) (xv) — Test for permissible 
Geduction — Payment of Wealth-tax if 
permissible deduction (Sep) 1880B 
g 10 (5-A) (as introduced in 1955) — 
Expressions “due to” and “received by” 
— Meaning — Compensation for impro+ 
per termination of managing agency be- 
coming due prior to 1955 but actually res 
ceived after 1955 is not liable to tax — 
Interest received thereon, however, is 
taxable (Feb) 268 
-——S, 12 — ‘Income from other sources’ 
— Section cannot be invoked unless the 
preceding heads of income are excluded 
(Apr) 732A 
o-—S. 12 (1-A} == See Ibid, S. 16 (2) 
(Feb) 397B 
-—§. 16 (1) (c} — See Kerala Agricul- 
tural Income-tax Act (1950). S. 9 (1) 
(Feb) 404 
——S. 16 (2)— Dividend to be deemed to 
be income of previous year in. which it 
is paid — Dividend received in kind —= 
Valuation of true income in money 
(Feb) D) 3973 
—S. 16 (3) (b} —' Applicability — 
Transfer of assets need not be to wife or 
minor child — Nor corpus of property 
transferred to any person should ulti- 


mately vest in wife or minor child f 
’ (Jan) TA 
-——S. 16 (3) (b) — Creation = trust — 
Income rep £ wife or 
minor child to be included in total in- 
_come of husband or carne (Jan) 7B 
r—S. 18 (5) —- See Ibid, S, 16 (2) 
(Feb) 397B 


see, 23-A — Limitation — Order under 
S. 23-A not being an order of assessment 
within S. 34 (3) period of limitation pre- 
scribed under S. 34 (3) does not apply 
(Jan) 236B 
— 5S. 23-A — Applicability — Sec 
tion 23-A applies only to cases where 
the primary business activity of a com- 
pany is in the dealing in or holding of 
investments . (Feb) 288B 
——S. 23-A (1). Explanation (before am- 
endment by Finance Act of 1955) — Free 
transferability of shares of limited Cam- 
pany — Article in the Memorandum of 
Articles conferring an absolute discretion 
on the directors to refuse to recognise a 
transfer of share e— Inference as to 
transferability (Jan) 156 
——S. 23-A (1) — Calculation of un- 
distributed belance of total income for 
purpose of levy of super tax — Object 
and scope of the provision indicated 
(Nov) 2469 
— S. 26-A — Income-tax Rules (1922), 
R. 6. Para 3 — Renewal of registration 


(Jan) 61 

=S, 28 (1) (c) — Penalty 
i (Jan) 132B 
—S. 31 — Powers of Appellate Assis- 
tant Commissioner — Conterminous with 
those of the Income-tax Officer — He 
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Income-tax Act (1922) (contd.) 
can do what the I. T. O. can do and can 
also direct the L T. O. to do what he 


come, 
under the provision 
——S. 34 (3) — See also Ibid, S. 23-A 

. (Jan) 236B 
——S,. 34 (3). Proviso 2—Expression ‘any: 
person’ — Connotation of — Means a 
person who is intimately connected with 
the assessment in question (Jan) 83A 
——S. 49-A — Agreement for relief or 
for avoidance of Double Taxation in 
India and Ceylone 
——S, 66 — Nature of jurisdiction of 
High Court (Feb) 445 
—-S. 66 (1) — Jurisdiction of High 
Court on reference — The High Court 
exercising advisory jurisdiction if can 
amend or modify order af Appellate As- 
sistant Commissioner (Jan) 83C 


—-—S. 66 (1) — Reference — Power of 
eee Court in dealing with Reference — 


Sco (Nov) 2315 
rs. 66 (2) — BI adr EE to Court — 
AEE or of Tribumal based on find- 
ings of fact — Refusal to make reference 
justified (Jan) 132A 
——S, 66 (2) — Direction to rakes rae 
Tribunal to state case and refer it to 
High Court — Question of law 

(Aug) 1684 
——S. 66-A (2) — Certificate of fitness 
by High Court — Bald statement that 
case is fit for appeal not sufficient 

(Jan) 34 

—-S. 66-A (2) — Leave to appeal to 
Supreme Court — Certificate of fitness 
— A certificate not supported by any 


reason is not valid — Appeal filed on 
Strength of such certificate is not main- 
tainable (Feb) 397A 


——5. 66-A (2) — Appeal to Supreme 
Court on certificate — Certificate grant- 
ed on the ground that substantial ques- 
tion of law arises for consideration — 
Reasons for granting certificate must be 
confined to the material on record which 
must have been before the Court whose 
decision is appealed ageinst (Sep) 2048 
Income-tax Act (43 of 1961), S. 11 — 


See Ibid S. 4 (3) (i) (Feb) 273 
——Ss. 40 (a) (li-a) and 57 (iii) and 58 
(1-A) — Income-tax (Amendment) Act 


(41 of 1972). 5. 5 — Effect of amendment 
introduced in Sections 40 and 58 — In- 
terpretation of explanation to S. 40 (a) 
(ii) (Dec) 2674A 
——S. 52 — See also Ibid. S. 256 


(Jul) 1524A 
——S. 52 — Ingredients (Jul) 1524B 
—S. 57 (iii) — See Ibid, S. 40 (a) (ii-a) 
(Dec) 2674 


(Aug) 1682. 


Income-tax Act (1961) (contd.) 


——S. 58 (1-A) — See Ibid, S. 40 faj 
(ii-a} (Dec) 2674 
—S, 147 — ent — Obtain- 


Reassessm: 
ing of leave from liquidating Court under 
S. 446 of the Companies Act is not a. 
condition precedent for initiating reassess- 
ment proceedings against a company 


under liquidation (Apr) 878A 


—Ss. 256, 52 — Reference — Guiding 
principles — Findings of fact — Infer- 
ence from facts — Finding as to inten~ 
tion or ere of avoidance or reduction 
of liability to capital gains by transfer 
of shares — Reference cannot be made. 
(Jul) 1524A 
—-S, 261 — Grant of certificate with- 
out giving reasons — Appeals brought 
on strength of such certificates are un- 
sustainable (Feb) 288A 
——5S. 261 — Certificate of fitness for 
appeal must be gupported by reasons 
(Mar) 491A 


Income-tax (Amendment) Act (41 of 
1972), S. 5 — See Income-tax Act (1961), 
S. 40 (a) (il-a) (Dec) 28674 


Income-tax Officers Class I Grade If 
Service Recruitment Rules 
See under Civil Services. 


Income-tax Rules (1922), R. 6. Para 3 =~ 
See Income-tax Act (1922). S 


Eh 33 — See Income-tax Act BEY 
8. (Mar) 6 
cate 54 — See Tamil Neni , Aasieutae 
ral Income-tax Act (1955). 

Feb) 375 


Indian Administrative Service (Regula- 
tion of Seniority) Rules (1954) 
See under Civil Services. 


Industrial Disputes Act (14 of 1947), Sec« 
tion 2 (j) — “Industry” what constitutes 
— Tests — Federation of Indian Cham- 
ber of Commerce and Industry is an in- 


dustry yan 763A 
m——5S, 2 (k) — See also Ibid, S 

‘ab 319 
——S, 2 (k) — Industrial dispute — Dis- 


pute of single employee left over — Its 
saat RONA ility ae 1975E 
2 (s) — See Ibid, S. 


——S. 
(Feb) 319 
——S. 9-A and Fourth Schedule Item 8 
— Change in weekly days of rest from 
Sunday to some other day — Omission 
to give notice of change. to workmen — 
Change is ineffective (Sep) 1917A 
—S. 10 —.See also 
(1) Constitution of India. Art. 226 
(Feb) 330B 
a) Contract Labour (Regulation end 
Abolition) Act (1970), S. 10 
(Sep) 1942C 
—S, 10 — Tribunal — Jurisdiction of 
— Has to be determined on date of re- 
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ference — Jurisdiction not lost by reason 

of subsequent events (Feb) 319 

S, 10 — Reference under — Prin- 

ciple applicable to proceedings stated 
(May) 1031C 


=S, 10 — Scope of reference has to- 


be gathered from the circumstances pre- 
ceding Government Order (Jun) 1352 
-————§. 10 — Contract labour — Aboli- 
tion of — If the work for which contract 
labour is employed is incidental to and 
closely connected with the main activity 
of the industry and is of a perennial and 
permanent nature. the abolition of con- 
tract labour would be justified 

(Sep) 1942A 
S. 10 — Power of Government to 
make fresh reference (Sep) 1975C 
———§S, 10 — Order of reference — Ob- 
jection as to validity — Maintainability 


(Sep) 1975D . 


5s, 10. 15. Sch. OT. Item 5 — Incen- 
tive Bonus — In absence of legislation 
or a scheme of incentive bonus Industrial 
Tribunals have no jurisdiction to lay 
down a scheme ae 2148A 
——S. 10 (1) (i) (c) — See Ibid, S. 33-C 
(2) (Feby 451B 
Ds 11 — See also Constitution of 
India, Art. 226 (Feb) 330B 
——S, 11 — Power of Industrial Tribu- 
nal under — Industrial dispute — With- 
drawal of incentive payment Scheme by 
employer — Award of tribunal invali- 
dating withdrawal on basis of finding 
properly arrived at — No interference 

ras 2292 


mS, 15 — See also Ibid, S 
Out) 2148A 


wef, 15 — All India Industrial Tribu- 
mal (Bank Disputes) Award (Sastry 
Award) Chapter XXV. S. 3 — Para 521, 
Cl 10 — Order of termination of ser- 
vices of workman based on report of 
domestic inquiry — Natural justice — 
Violation of (Jan) 136A 
——5S. 15 — All India Industrial Tribu- 
os (Bank Disputes} Award. Chap XXV, 
3 — Para 521, Cl, 10 (c) — Order of 
taco of workman based solely on re- 
port of domestic 
found vitiated —- Termination order can- 
not be justified by management relying 
on last part of Cl, 10 (c) of para 521 
(Jan) 136B 
———-S, 15 — AN India Industrial Tribunal 
(Bank Disputes) Award. Chap. XXV. S. 3 
— Para. 521. Cl 10 (c) —. Right of 
management to adduce independent 
evidence before Industrial Tribunal to 


justify its order of punishment — When 
available (Jan) 136C 
——S, 15 — Industrial Tribunal — 


Power to admit additional evidence 
(Oct) 2128B 
=S, 15 — Powers of Tribunals 


(Nov) 2326C 


inquiry — Inquiry, 


Industrial Disputes Act (contd.) 
-——-S. 17 — See Payment of Bonus Act 


(1965), S (Sep) 1933 
——S, 18 — Settlements — Binding 
nature of (Nov) 2326B 
——S. 18 (3) — Binding nature of award 

(Jul) 1626B 


——S. 18 (3) — Settlement dated 5-10- 
1961 ‘which principally related to the 


. bonus for 1959-60 not being in the course 


of conciliation proceedings was not bind- 
ing on the workers under S. 18 
(Sep) 1895 
——S, 19 (2) — Notice of termination of 
settlement. —- Settlement for a fixed 
term — Continues to be binding for a 
period of two months from the date of 
written notice of termination 
(Feb) 343A 
S. 19 (2) — Notice — Waiver — 
There cannot be any waiver by conduct 
or implication of the requirement of a 
written notice which must be an express 
representation in the form of writing 
terminating the settlement (Feb) 343B 
——Ss, 22 and 24 — Coal declared as 
public utility service — Notice under 
Section 22 necessary for lockout — Lock- 
out without notice is illegal under S. 24 
(Sep) 1917D 
——Ss. 23, 24 — Effect of breach of Stand- 
r 





ing Orde Pay 1216A 
=——S. 23 (b) — See Ibid, 3 
i 1216C 
——5S. 23 (c) — Strike by workmen 
when E by S. 23 (c) ‘(gum 1216B 
S, — See 
(1) Wid. S. 22 (Sep) 1917D 
(2) Ibid, S. 23 (Jun) 1216A 


m——5, 25-C — See also Ibid, S. 33C (2) 
(Feb) 451B 
—S. 25-C — Lay-off compensation — 
It is governed by provisions of chapter 
V-A and not by standing orders by vir- 
tue of S. 25-J (Feb) 451D 
——S, 25-J — See Ibid, S. 25-C 
(Feb) 451D 
——Ss, 33. 33-A — Purpose and scope 
of S. 33 (1) (2) — Form of order is not 
decisive — Termination of service under 
Reg, 48, Air India Employees’ Service 
Regulations because of loss of confid- 
ence in employee resulting from suspi- 
cion about his suitability for the job — 
Termination not mala fide and not sub- 
ject to review by industrial adjudica- 
tion (Jun) 1343 
——S. 33 (1) (b) — Refusal to grant 
permission to management to dismiss 
workman on basis of evidence recorded 
by the domestic tribunal whether justi- 
fied (Mys) 1031A 
——S. 33 (1) b) — Application under 
— Principles applicable to proceedings 
stated — Permission to adduce additional 
evidence if belated 
——S. 33 (2) (b), Proviso — See Com- 
stitution of India, Art. 227 
(Jan) 172 


(May) 1031B- 


. 4 


Industrial Disputes Act (contd.) 
r-—S, 33-A — See Ibid, S. 33 


; (Jun) 1343 
p——S. 33-C (2) — Application for lay- 
off compensation — Labour Court has 


urisdiction to enter iain — Mere plea 

ying workmen chim to computa- 
tion of benefit in terms of money does 
mot oust jurisdiction of labour Court ~ 


=—S. 33-C (2) — Section can be in- 
woked by a dismissed workman in res- 
pect of benefits and salary due to him 
for period prior to date of his dismissal 
(Jul) 1579 
m—Ss, 36-A, 23 (b) — Prohibition aed 
S. 23 (b) if attracted to proceeding under 
S. 36-A (Jun) 1216C 
w——Sch. 2. Item 2 — See Industrial Em- 
ployment (Standing Orders) Act (1946), 
Sch. Item 11 (Jul) 1626A 
-———Sch. 2. Item 3 — Termination of 
services of workmen on illegal 
without domestic enquiry — Refusal of 
workmen to join duty constituted mis~ 
conduct — Trib not justified in 
directing their reinstatement: and pay= 
ment of wages (Feb) 277 
e-—Sch. IL Item 3 — Dismissal — Ques« 
tion whether punishment of dismissal is 
disproportionate to the misconduct com 
plained of as to amount to vi 
tion when can be gone into by Labour 
Court (Apr) 763B 
Sch. IL. Item 3 — Dismissal — Inter~ 
ference by Labour Court — Grounds for 
(Apr) ee 


(Feb) 451B ~ 


m—Sch. H, Item 3 Dismissal 
(Where the domestic tribunal acted on 
no evidence in passing an order of dis- 
missal the Labour Court can justifiably 
allow evidence to be led and on that 
evidence come to the conclusion that the 
termination of ' WaS wrong 

(Apr) 763D 
e———Sch. I, Item 3 — Reinstatement of 
workman — Principle ep) 1975F 


=——>ch, O, Item 6 — Domestic enquiry 
~~ Findings of enquiry off — Inter- 
ference by Labour Court (Oct) 2182 
——Sch, DI Item 1 — — 
Graduated wage scale — Fitment — Sub- 
sequent revision of wage scale — Effect 

(Feb) 343C 
w——Sch. IT. Item 1 — Wages — Fair 
wage — Fixation — Relevant factors to 


be considered 





«Sch, II, Item 1 — Fixation of fair 
wages — Tribunal ought consider 
paying capacity of the Industries , 
(Oct) 2126 
=—Sch, IO, Item 1 — Wages — Shastri 
Award Para. 292 (2) and (4) (b) — Inter- 
pretations of — Direction in (2) does 
not disentitle employee to increment 


for every completed three years of ser- 
wice as contemplated in Cl, (4) (b) 
Oct) 2188A 


strike ` 
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Industrial Disputes Act (contd) ` > 
— Sch, OI. Item 1 — Wages — Shastri 
Award, Para. 292 (5) (a) and (4) (b) — 
Applicability of Cl (5) (a) — In com- 
puting length of service for purposes of 
Cl, (4) (b) of an employee who got pro- 
motion from one grade to another his 
actyal service and not eny notional ser- 
wice is to be taken into account 

(Oct) 2189B 
——Sch. TIT, Items 1 and 2 — Wage struc- 
ture — Computation of gross profits —~ 
Allowable deductions (Noy) 2332A 
—Sch, IM Items 1 & 2 — Wage scales 
and dearness allowance — Fixation of 
— Industry-cum-region basis — Com- 
parable units (Nov) 2332B 
— Sch, DT. Item 2 = See also Ibid, 
Sch, HI. Item 1 . (Nov) 2332A, B 
— Sch. I, Item 2 — Jurisdiction of Tri- 
bunals — Demand for provision of free 
transport and till such facility is pro- 
vided payment of fixed transport allow- 

Constructi 


ence — Jurisdiction of Tribunal to award 


(Jun) 1234B 
-—Sch TL Item 2 — Other allowances 
— Vacation allowance — Factors to be 


considered by Industrial Tribunal — 
Mere financial capacity of the particular 
concern to pay should not be the sole 
criterion (Sep) 1967 
Sch, M, Item 2 -— Dearness allow- 
ance — Assessment of financial capacity 
of A ei e pay higher rate —— What 


——Sch, I, Item 2 = Dearness allow- -: 
ance — Percentage of neutralisation — 
Granting 99 per cent neutralisation by 
Industrial Court on account of steep rise 
in the cost of living on the basis of the 
trend in the region was held proper 
(Nov) 2273B 
-—Sch, TI Item 2 — Dearness allow- 
ence — Fixation . (Nov) 2332C 
—Sch, IL Item 4 — Holidays — Cus- 
toms. practice and uniformity in the in- 
dustry babe prejudicially affecting 
efficiency and increased production. ere 
some of the relevant factors which have 


-to be taken ve account in determining 


the number paid festival holidays per 
year (Sep) 1903D 
tem 5 — See also 


—Sch. M 
(1) Ibid. S. "o (Oct) 2148A 
(2) Payment, of Bonus Act (1965), S. 6 


(Jan) 70B. €, D 
-—Sch, IN, Item 5 — Festival Bonus 
— Right to (Jan) 70A 


—Sch. IN. Item 5 — Bonus — Ascer- 
tainment of available surplus — Princi- 
ples stated (Feb) 330A 
—Sch, INM, Item 5 — Bonus — Ascer- 
tainment of the available surplus — 
Electricity undertaking — Prior charges 
— Claim for depreciation on account of 
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double shift — If can be allowed 

(Feb) 330C 
e——Sch. II. Item 5 — Bonus — Ascer- 
tainment of available surplus — Prior 
charges — Amount of income-tax pay- 
able for the bonus year — Calculation of 

(Feb) 330D 
»—-Sch. I, Item 5 — Bonus — Ascer- 
tainment of aos surplus — Prior 
charges — Claim for return on working 
capital — Basis of assets of reserve for 
calculating working capital should be as 
they stood at the beginning of the bonus 
‘year and not as they stood at the end of 
the year (Feb) 330E 
Sch. DT, Item 5 — Bonus — Ascer- 
tainment of available surplus —. Prior 
charges — Claim for rehabilitation 

(Feb) 330F 
-—Sch. IL Item 5 — Bonus — Ascer- 
tainment of available surplus — Prior 
charges — Electricity undertaking — 
Contingency reserve and Development 
reserve created under the Electricity 
(Supply) Act (1948} — These 
though created with special purpose and 
are not prior charges are to be taken 
fyto consideration (Feb) 330G 
Sch. IDI, Item 5 — Gratuity — Intro~ 
duction of gratuity scheme — 
sidering the financial soundness of an 
undertaking the profits that must be 
taken into account are those computed 
prior to the deduction of depreciation 
end other reserves — Over-all ape 
of the soundness of the Undertaking and 
its future prospects must be taken into 
account (Feb) 343H 
-——Sch. I, Item 5 — Gratuity — Gra- 
tuity can be fixed on the basis of consoli- 
dated wag (Feb) 343I 
Third “Schedule. Item § — Bonus — 
Calculation — Extraneous income 

(Sep) 1954A 
-—Third Schedule, Item 5 — Bonus — 
Calculation — Rehabilitation charges 

(Sep) 1954B 


w—-Third Schedule.. Item 5 — Bonus — 
Calculation of rehabilitation grant 
(Sep) 1954D 
w———Third Schedule. Item 5 — Bonus — 
Rehabilitation charges — Trading invést- 
ments made prior to 1960 when the Com- 
pany was investment Company — Held 
these investments were not connected 
with the activities of the Company — 
Hence the Tribunal was not justified in 
- Iocluding this amount in the amounts 
available for rehabilitation purposes 
(Sep) 19545 


m-—Third Schedule, Item 5 — Bonus — 
Rehabilitation charges — Multiplier and 
divisor — Assessment (Sep)- 1954F 
e——Third Schedule, Item 5 — Bonus — 
Rehabilitation charges — Multiplier and 
‘divisor — corel nt (Sep) 1954G 
Schedule OL Item — Incentive 
Bonus — Cement conta Order allow= 


In con-.- 


at 1 


Industrial Disputes Act (contd.) 
ing extra amount being charged in rese- 
pect of additional quantity produced over 
the figure of production up to 1962 — 
Workmen are not entitled ipso facto to 
share in excess amount as a result of 
higher production by way of incentive 
bonus (Oct) 2148B 
——Sch. 3, Item 5 — Profit Bonus — 
Claim for bonus is not justified without 
establishing that the employer has made 
profits which can be called its own 
(Oct) 2201 
Industrial Employment (Standing Orders) 
Act (20 of 1946), Pre, and S. 4 — Scheme 
and object of Act — Certified standing 
orders — There can be no different 
conditions of service for different em- 
ployees depending upon the point of 
time when they came to be employed 
(Jun) 1201A 
——S. 2-A and Sch, Item 10-A (as am- 
ended by Bom. Act 21 of 1958) — Bom- 
bay Industrial. Employment (Standing 
Orders) Rules, 1959 — Age for retire 
ment or superannuation — Modification 
of Standing Orders — Matters to be 
considered. (Jun) 1210 
—S. 


(Nov) 2326A 
—S.4— See also Ibid. Pre. 

(Jun) 1201A 
——S. 4 — Certification of standing 
orders — Power of certifying officer to 
certify standing order relating to matters 
not covered by items in schedule or 
Model standing orders — U, P. Elec- 
tric Supply Company CL 32 of the 
certified standing orders relating to age 
of superannuation -— Validity 

(Jun) 1201B 
-——Sch. Item If — Age of retirement 
— Applicability to all employees in- 
cluding those who entered service when 
there wag no age of retirement 


(Jul) 1626A 
--—Sch. I. Item 8 — See Ibid 4 
. ‘ (Jun)12018 
e——Sch L Item 9 — S. 
rea, 1201B 
Sch. L Item 10-A — See Ibid. S. 2-A 
Ke 1210 
marg gr "o ne o. P.) — See 
Ibid. (Jun) 1201B 


Industrial Employment (Standing Orders) 
Central Rules (1946), Sch. I, Para. 16 of 
Model Standing Orders — See Industrial 
early (Standing Orders) Act 
(1946). S. : (Jun) 1201B 
Industries (Devel eas and Regulation) 
Act (65 of 1951), S. 18-G — Fair price 
of motor cars — Fixation of — Relevant 
factors (Aug) 1690 
International Law — Erstwhile Rulers of 
Indian States — Privileges — Nature of 
— Not same as those of the Heads of 
States recognised es Members of the 
family of nations in International Law 

(Jan) 202B 
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International Law (cOntd.) 
` ——Head of a foreign State + Privileges 
— Head of a State enjoys privileges as 
the representative of the State and not 
as an individual representing his own 
rights i (Jan) 202A 
Interpretation of Statutes —- See 
Constitution of India, Art. 168 


> i (Jun) 1242B 

=— Construction of undefined word 
(Jan) 168B 
——Definition Clause (May) 999 


——Doctrine of implfed ers 


ec) 2563D 
—Duty of Court (Jul) 1548B 
—Ejusdem generis rule —| Scope and 
extent of (Sep) 1863B 
— Law laying down mode for perfor- 
mance of duty — Performance of duty 
in any other mode | } 2563E 
—Legislative practice to (incorporate 
by reference provisions of some other 
Act . (Mar) 648C 
—Penal Acts — . Preventive Detention 
— Nature of (Oct) 2215C 


—-Proceedings of Legislature — How 
far an aid +o interpretation 
Nev) 2405E 


—Recourse to preamble. when can 
en (Aug) 1721A 
—— Reference to other Acts — See In- 
dustrial Disputes Act (1947), S. 9-A 
Sep) 1917A 
—Rules of construction — ere two 
co-instructions of a provision are possible 
the one which sustains its validity must 
be preferred ) 614B 


Statutory provision capable of two 
constructions one consistent {with con- 
stitutionality and the other offending the 
constitution — Court will le in fav- 
our of former ` (May) 971B 
Taxing statute — Equitable consi- 
terpreting 
(Feb) 397C 
ng — See 
2) (vib) (s) 
(Jan) 168A 
Jammu and Kashmir (Extensicn of Laws) 
, Act (62 of 1956). S. 1 (2) — 
Delhi Special Police Establis 
1946 to Jammu and Kashmir 











derations are not relevant in 
its provisions 

—-Word ‘includes’ — M: 
Income-tax Act (1922). S. 10 


mission) Act (11 of 1962) — a does not 
apply to members of All Services 
(Aug) 1738 
3. and K. Municipal Act (8 of 2008 Smt.) 
See under Mun'cipalities, 
Jammu and Kashmir Preventive Deten- 
tion Act (13 of 1964) 

See under Publie Safety. 
Devan i ption of 


Kannan Bills (Resum 

Lands) Act (Kerala Act 5 of 1971). Ss. 4, 
5 — Constitutional validity — Subject- 
matter of provisions of Ss. 4 and 5 is 
covered by Entry 18 of List 
try 42 of List Dl — State 





Kannan Devan Hills (Resumption of 
Lands) Act (contd.) 

cannot be denied the power to legislate 
on ground that legislation will affect 
subject-matter of Entry 52 of List I 

i (Nov) 2301A 
—S. 5 — See Ibid, S. 4 (Nov) 2301A 
—S5. 9 — Constitutional validity — 
Three purposes mentioned in section are 
covered by the expression ‘agrarian 
reform’ and hence the Act is protected 
from challenge by Art. 31-A of the Con- 
stitution (Nov) 2301C 


Kerala Agricultaral Income-tax Act 
(22 of 1950), 5. 9 (1) — Hindu Undivided 
family — Computation of total agricul~ 
tural income — Agricultural lend of 
family allotted amongst various members 
of family under a revocable karar in 
discharge of obligation of assessee Kar- 
navan to maintain junior members — 
Income therefrom should be deemed to 
be agricultural income of family ` 

q (Feb) 404 
—S. 29 (as amended by Act 22 of 1964) 
— Applicability (Feb) 294 


Kerala Land Reforms Act (1 of 1964) 
See under Tenancy Laws. 


- Land Acquisition Act (1 of 1894), S, 6 —= 


Acquisition of land for a Co-operative 
Housing Society — Is for public purpose 
— Mention of the name of the Society 
in the two notifications was a clear in= 
dication that the acquisition was being 
made for.a Company and was for pub- 


lic purpose ; (Nov) 2290A 
—5. 9 (1) — See also Ibid. S, 17 (1) 
(Jun) 13634 


—S. 9 (3) — Notice to the interested 
persons — C t purchasing property 
subsequent to notification under S. 4 — 
Purchaser not getting his name mutated 
— Notice under sub-section (1) affixed 
at a prominent place in the locality — 
Sufficient notice to the claimant - 
(Nov) 2477A 
——S. 11 — See Municipalities — M, P, 
Municipalities Act (1922), S. 57 
l (Sep) 2017 
—Ss. 17 (1) and 9 (1) — Vesting of 
land in Government (Jun) 1363A 
—S. 17 (1) — Expression “whenever 
the appropriate Government so directs” 
— Refers to on and not to 
urgency (Jun) 1363B 
——S. 18 — Government Lands — Grant 
on condition to surrender without com= 
pensation — In spite of the condition, 
lands notified under Section 4 for ace 
quisition and compensation payable te 


grantee determined — Respondents 
Grentee was entitled to compensation 
(Oct) 2224 


—S. 23 — Compensation — Principles 
for determination of (Jun) 1417 
— 5S. 23 — Determination of compen- 
sation — tion not paid for 


! 
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improvements by claimant — Plea must 
be raised before appropriate authorities 
~~ Cannot be raised before Supreme 
Court (Nov) 2477B 


Limitation Act (9 of 1908), Art. 102 — 
Suit_for recovery of arrears of pension 
— Governed by Article 102 — Plaintiff is 
entitled to claim arrears for three years 
preceding the suit (Dec) 2638 
~Art, 120 — A cross claim for ac- 
counts — Art. 120 fs applicable : 
i (May) 10484: 


Limitation Act (36 of 1963), S. 2 (h) — 

“Good faith” — Proceedings contrary to 
a clearly expressed provision of law can- 
not be regarded as proceeding in good 
faith (Apr) 730B 


mm, 5 — “Sufficient cause” — Expres- 
sion cannot be construed liberally mere- 
ly because the party in default is Gov- 
ernment (Apr) 749A 


mS. § — Expression “sufficient cause” 
—- Liberal construction — When justifi- 
able (Apr) 749B 
5 — Wrong advice by counsel 
be adopted may 


(Apr) 749C 


S, § — ‘Sufficient cause’ — Bona fide 

mistake se Counsel in computation of 

limitati ‘or ne ainst compensa- 
warded under Sec. 18, 


tion a Land Acquisi- 
tion Act — Condono of delay 
(Sep) 1973 


-——S, 14 — Exclusion of time spent in 
prosecuting previous proceeding — Ap- 
plicability (Apr) 730A 
——5S. 15 (5) and Art, 23 — Suit against 
foreign company for recovery of money 
paid by plaintiff for discharging income- 
tax liability of defendant — Limitation 
of three years under Art. 23 applies — 
Section 15 (5) if can be invoked to save 
the bar of limitation (Jun) 1311F 


M. B. Abolition of Jagirs Act, Smt. 2003 
(28 of 1951) 
See under Tenancy Laws. 


Madh. Bha. Municipal Corporation Act (23 


Madh Bha. Sales Tax Act (60 of 1950) 
See under Sales Tax. 


Madh. Pra. General Gligo Act, 1957 


G of TuT S. 24 — See Mwnicipalities 
P. Municipal Corporation Act 
Tma sition 433 (Apr) 892B 


Madhya. Pra. General Sales Tax Act @ of 


1959) 

See under Sales Tax. 
Madh. Pra. Industrial Relations Act (27 of 
1960), Ss. 66-67 — Revision — Powers of 
Industrial Court Qun) 1431B 


Madh. Pra. 


Act (contd.) 
—-S. 67 


Industrial Relations 
— See Ibid, Section 66 
(Jun) 1431B 
Madh. Pra. Minimum Wages Rules (1951), 
R. 25 (1) (b), Explanation — Words “double 
the ordinary rate of wages” in Sec. 25 (1) (b) 
— Meaning — Do not mean double the 
rate of minimum wages fixed under the Act 
(Aug) 1721B 
Madh. Pra. Municipalities Act (2 of 1922) 

See under Municipalities. 


Madh. Pra. Public Security (Amendment) 
Act (16 of 1970) 
See under Public. Safety. 


Madhya Pradesh Tendu Patta (Vyapar Vink- 
yaman) Adhiniyam (29 of 1964), S. 5 2) — 
The Act does not impose any express em- 
bargo on import of tendu Eaves from out- 
side the State or restrict their movement 
once they are brought within the State 
(May) 971A 
Act (24 


of 1961) 

See under Co-operative Societies. 
Mahommedan Law — jon — Talib- 
i-Mowasibat can be made y after a sale 
deed is copied out in the Books of a sub- À 
registrar (Oct) 2162A 


Minani OF teem PEIN ort 28:08 


1971) 
See under Public Safety. 


Master and Servant — Expiry of probation 
— Confirmation whether follows automati- 
cally (Apr) 873A 
Maxims — Falsus in uno falsus in omni- 
bug — See Evidence — Appreciation, of 


Mineral Concession Rules (1949) (Since re- 
led), R. 27 — Application for mining 

lease — Supply of necessary details in ap- 

plication under R. 27 is directory 

Qo 1324A 


——R. 27 — Application for mining lease — 
Applicant dying during pendency of appeal 
— His legal representative am Tight to 


Mineral Concession Rules (1969), 
See Mineral Concession Rules (1949), “(Since 
Repealed), Rule 27 (Jun)  1324B 


es and Minerals (Regulafion and Deve- 

lopment) Act (53 of 1948), S. 30-A (as amend- 
a by Act 1958) — Notification under ap- 
lying Sec. 9 (1) subject to modification that 
lessees under pre 1949 vided: coder ther 
royalty at the rate 


Construction of (Mar) 614A 


Minimum Wages Act (11 of 1948), S. 2 (g) 
— Scheduled employment — Sch. I part I 
Item 8 — Employment in stone breaking or 
stone crushing — ‘Shahabad stone’ is ‘stone’ 
but activity of quarrying in Shahabad stone 
does not come within item 8 (May) 1177 
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ies Wages Act ay 
See M. Minimum Wages 
Rule (35) Rule 25 rn (b) (Aug) 17218 


——S. (2-A) — Fixation pf minimum 
wages of employees (Mar) 605A 
———5S. 3 CA a Consideration in -fixing 
minimum rates of wages (Mar) 605B 


——S. 4 — See M. P. Minimum |Wages Rules 

(PD, Ruk 25 SO, (Aug) 1721B 

. 5 — P. Minimum Wages 

Rules (1951), S 25 (a) (b) (Aug) 17218 
——S. 5 — Fixation o aaa wae 

notification in respect ed labour 


of 
only — Subsequent notification 


ed rates of minimum wages Words “un- 
skilled labour” not mentioned it — Held 
the second notification had to read in the 


background of earlier podication — Hence 


it must also be confined to ed labour” 
(Aug) 1721C. 
——S. 14 — Sea M. Mininum Wa 
Rules eae Bale 25 d) (b) |(Aug) 1721B 
-~——Sch. I, Part I, Item 8 — See Ibid, Sec- 
tion 2 (9) (May) 1177 


Motor Vehicles Act (4 of basi S. 2 (18) — 
See Andh. Pra. Motor Vehicles Taxation 
Act wen Becton» 

——S. 43A (as inserted by T. 
1948) — agri confers 


Government to issue orders and directions 
to State Transport Authority only in relation 
to administrative functions (Oct) 2266A 
——S. 47 (3) — Where the R. T. A. 


the limit of the number of 3 under Sec- 
tion 47 (3) on a new route and grants per- 


mit to A, the Appellate i in ap- 
peal by aggrieved person B m confine It- 
(Oct) 2110A 
~—S. 47 B) — S. 47 (3) ig cag to num- 
ber of stage carriages and not to number of 
permits and the R. T. A. may) give a single 
permit for more than one carriage or one 
permit for each carriage (Oct) 2110B 
-——S. 63A (2) (c) — Power of Inter-State 


‘Transport Commission to issue 
Nature of — Directions layi 


of preference in grant of ts — Not 
within power of Commission ) 
———S. 64 — Powers of Appellate Tribunal 
in dealing with applications for permits 

g (Oct) 2266B 


———S. 68-C — Scheme for State Transport 
sb ieee a Propion as 
g permit holders Interpreta 

(Aug) 1674B 
———S. 68-F — Scheme for State Transport 
Undertaking — Exception as rds existing 
permit holders on inter-State : 

(Aug) 1674A 


MUNICIPALITIES 
—Bengal Municipal Act 
S. 51 — See Prevention of F 
tion Act (1954), Sec. 20 
-—Bombay Provincial Municipal Corporations 
Act (59 of 1949), Pre. — (Constitutional 
validity of the Act — Act not violative 


of 1932), 
Adultera- 
(Sep) 2044A 





Monicipalities — Bombay Provincial Munk 
cipal Corporations Act (contd.) 
of = 299 of the Government oir India Act 
1935 or Article 31 of the Constitution — It 
provides for the payment of compensation 
for the property acquired (Aug) 1730A 
——S. 212 — See also Ibid, Pre. 
(Aug) 1730A 
-——S. 212 — Constitutional validity of — 
S. 212 does not violate S. 299 Government 
of India Act or Article 31 of the Constitu- 
non on ground that the Act does not specify 
-pan rinciples on which and the manner in 
SA compensation is to be determined 


(Aug) 1730B8 
——S. 216 — See 
1) Ibid — Pre. (Ang) 1730A 
) Ibid, Sec. 212 ` (Aug) 1730B 
m=—S. 389 — See Ibid, Pre. (Aug) 1730A 
——S. 390 — See Ibid, Sec. 212 
f (Aug) 1730B 
—Delhi Municipal ` Corporation Act (66 of 
1957), S. 92 (1) (b) — See Ibid, S. 95 (1) 
(Nov) 2452 
——Ss. 95 (1) and Proviso to sub-sec. 
92 (1) (b) — Dismissal of employee of 


Road Transport Authority absorbed in Delhi 


Corporation — Validity (Nov) 2452 
~—Hyderabad i Corporations Act 
G6 of 1950), S. 447 — Notice of suit a 
Muni N (Dec) 2510A 
—J. & KE. Act (8 of 2008 Smt.) 


January — Only 24 hours given for dis- 
mantling structure stated to be in dilapidat- 
ed condition in which owners were carrying 
on their business — Notice held did not 
comply with the provision of Sec. 238 
(Dec) 2538B 


——S. 239 (1) — Notice igen Sar S. P — 


Authentication of service — y4 
affixation (Dens 253 
~—Madh. ration Act 


Bha. Municipal 
(3 of 1956), Sec. 432 — lure prescrib- 
ed under whether applies to a case where 
what is sought to be modified is not a bye- 
law (Apr) 892A 


—Madh. Pra. Municipalities Act (2 of ra 

S. 57 — Land Acquisition Act (1894), S 

— Lease by Administrator of sup 

municipality — Void — Apportionment of 

compensation on acquisition (S 2017 
jab Municipal 


SoG S ( licability of rules etc. 
the newly 4) = Applica ure 


cribed in Sec. 62 need not be follow 


to 
reg- 
is made ap- 


dan 121A 


to the newly included area 
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— Punjab Municipal Act 


(contd.) 
——S. 5 (4) — Applicability of, notification 
— Taxing provisions always received a strict 
interpretation — The of the 
ition of tax will not be made applic- 
to included area under the section 
(Jan) 121C 


——S. 16 (1) (e) — Member of committee 


bringing in outside elements in order to 
create confusion and chaos at the meeting 
— The member can be considered to have 
i tase abused his position as a member 
of the commitee”. (Jaf) 1571A 
ae 16 (1) (e) — coe removing a per- 
m mem of committee passed 
by State Government — Duty of State Gov- 
in ie E 
planation given e member 
Qul) 1571B 


——S. 62 — Soe Ibid, Sec. 5 (4) 
© Qan) 121A 


arya a 10) — Notification of imposition 
ce of — Municipality is not 
Sapa To impose levy or collect tax 
SNe ty ts Gene hee en oe ane 
pe ee ee ey, 
(Jan) 121D 


—U. P. Muni Aer Coe R. 159 — 
Ta Municipalities — U. Nagar Mahapa- 

lika Adhiniyam (1959), Ses 466- 
Gul) 1621 


—U. P. Nagar Mehspalikn Adhiniyam (2 of 
1959), S. 466 — Octroi duty — Evasion — 
Where a dealer enters in agreement with a 
Municipal Corporation to obtain the bonded 
warehouse facilities for payment of octroi 
duty but does not take any steps to carry 
out the essential terms of the ent, the 
circumstances clearly indicate intention 
of evading the payment of the octroi duty. 
Hence he'is liable to be convicted under 
Secs. 466, 467 read with Rule 159 ot oS 


Municipal Account Code 
—S. 467 sae Ibid, S. 466 Gah 1621 
Multi Unit Co-operative Societies Act (6 of 
1942) 
See under Co-operative Societies. 


Mysore: Income Tax Aet (S of 1923), 525 
(3) — Discontinuance of iness 
: (Jan) 175B 
Mysore Sales Tax Act @5 of 1957) ` 
Ses under Sales Tax. 


State Civil Services (General Recrutt- 
ment) Rules (1957) 
See under Civil 


Natural Justice — See also 
(1) Electricity (Supply) Act (1948), 
tion 10 (1) (e) Gy) 


Seo- 


Oil Seeds 


(Oct) 2083A 


Natural Justice (contd.) 
(2) Industrial Disputes Act (1947), S. 
Qan) TA 
—Departmental enquiry. — gf inion of 
facts. constituting guilt 


not im 
. Violation of principles of “turd oti 


; an) 32 
——Proceedings under Sec. 167 PN tt Sea 
Customs Act — Principles of natural justice 
do not require that persons who have 
given information should be examined in the 
aes a of the person concerned or should 

allowed to be cross-examined 
(Oct) 2136A 


(Forward Contracts Prohibition) 
Order (1943) — See Defence of India Rules, 
Rule 81 (Mar) 696A. 


Orissa Hindu Religious Endowments Act @ 
of 1952), S. 3 — See Constitution of Indi 
Article 227 (Nov) 
Orissa Land Reforms Act (16 of 1960) 

See under Tenancy Laws. 


Orissa Preventive Detention Act (4 of 1970) 
See under Public Safety. 

Orissa Sales Tax Act (14 of 1947) 

Seo under Sales Tax. 


PANCHAYATS 


P. Kshettra Samitis and Zila Parisheds 
‘Adhintyam (33 of 1961) S. 121 (a) — Carry- 
ing on business Manufacturing. concern 
situated in one district continuously acquiring 
raw material from another district where it 
is not put to any process cannot be said 
to be carrying on business in that another 
district. (Jan) 151 


‘of Bonus Act (21 of 1965), S. 3 — 
(Feb) 299 





(Feb) 330A, C, D, E, F, G 
—Ss. 4, 5, 6, 7 — Computation ‘of allo- 
cable surplus for payment of bonus — Tax 


liability —- Deduction of (Oct) 2195A 
—S. 5 — See also 
TT S. : (Oct) eer 
rial A dustrial Disputes Act (14 ty 1947) 
0 
Sch. If, Item 


(Eeb) 330A, C, D, E, F, G 
——S. 5 — Computation of available sur- 
plus — Interest accruing to Company out tof 
statutory investments included in net profits 
for calculating remuneration of Managing 
Agents — Same can be treated as available | 
surplus (Jan) 70C 
—S. 5 — Computation of available sur- | 


plus-— Electricity undertaking — Rebate to 
consumers tho not y paid ‘cannot 
be treated as available surplus (Jan) 70D 


——S. 5 — Allocable surplus — Computa- 
tion. — Relevant factors (Feb) 471B 
—S. 5 — Allocable surplus — Determina- 
tion — Amount shown as doubtful debts 
(and not as bad debts) is to be added back 
to gross profits (Feb) 471B 
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Payment of Bonus Act (contd) 
——S. 5 — Allocable surplus +— Capital ex- 
penditures — Adding back to| gross profits 
— Ilustrations | (Feb) 471F 
——S. 6 — See also 

(1) Ibid, Section 4 (Oct) 2195A 

(2) Ibid, Section 5 (Jan) 70D 
——S. 6 — Computation of available sur- 
plus — Sums deductible from| gross profits 
— Discrepancy in different statements of ac- 
counts — Employer unable to explain differ- 
ence — Difference should be grossed up with 
gross profits (Jan) 70B 
——-S. 6 — Sums deductible from gross pro- 
fits — Computation of working capital — 
Electricity undertaking — F Bench For- 
mula applicable — Depreciation is to be 
calculated according to rules Tamed under 
the Income-tax Act and not according to 
Schedule VII of the Electricity (Supply) ae 

an 








(1948) (Jan) 70 
—-S. oe ee Depr: 
ciation allowance — Deduction from gross 
profits (Feb) 343F 
‘_—-S. 6 — Amount provided | for doubtful 
debts are not deductible from gross profits 
(Oct) 2195C 
——S. 6 — Sums deductible from gross pro- 
fits — Sums paid by employer under bona 
fide Voluntary Retirement Scheme, for extra 


shift Allowance and for repairs and rene- 
wals, are deductible as capital expenditure 
and cannot be added back to gross profits of 
the employer for the pma bf computing 
the allowable surplus for fixing) bonus 

(Oct) 2195B 
—~Ss. 6 (c), 3, 7 — Establishment coming 
within Proviso to Sec. 3 — Computation of 
gross profits etc., and direct under Sec- 
tion 6 (3) — F. B. Formula inapplicable for 
computation of bonus (Feb) 299 
S. 6 (c) — Direct taxes — | Computation 
of — Payable bonus is not to be subtracted 
from gross profits (Feb) 471A 


——S. 6 (d) read with item 1 dij) — Bonus 
— Calculation — Tribunal ought to allow 
6% of the Company’s reserves |shown in its 
balance-sheet as at the commencement of 
the accounting year including any profits 
carried forward from the previous account- 
ing year (Feb) 343G 


—~S. 6 (d) — Prior charges — Reserves — 





Computation of (Feb) 471C 
——S. 7 — See 
(1) Ibid, Section 4 (Oct) 2195A 
(2) Ibid, Section 6 (c) (Feb) 299 


——S. 10 — See Industrial Disputes Act (14 
of 1947), Sch. M, Item 5 (Jan) 70A 
—-S. 11 — See also Industrial Disputes 
Act (14 of 1947), Sch. I, Item 5 


Gan) 70A 
—-S. 11 — Claim for 20 * cent Bonus 
— Available allocable surplus — Calcula- 


tion must be in accordance with the provi- 
sions of the Act (Sep) 1902 
S. 12 — Employees getting salary be- 
tween Rs. 750 and 1600 — Ex gratia pay- 

permissible 





ment made over and above 





Payment of Bonus Act (contd) 
bonus to make up for the loss occasioned by 
ceiling — Amount cannot be deducted from 
gross profits for working out available sur- 
us (Oct) 2195B 
——S. 22 — Reference under — Industrial 
Disputes Act (1947), Sec. 17 — Award 
under — Award regarding bonus — Manage- 
ment not given opportunity to adduce evi- 
dence — Award set aside and case remand- 
ed for decision after taking fresh evidence 


(Sep) 1933 
——S. 23 — Balance-sheets and profit and 
loss accounts — Presumption — Under Sec- 


tion 23 there is a presumption about the ac- 
curacy of eets and profit and loss 
accounts of Corporations and Companies 
and when the accuracy of the iculars con- 
tained in these documents have not been 
challenged in a case, reliance will have to be 
placed thereon (Feb) 343E 
-—S. 32 (5) — See Industrial Disputes Act 
(1947), Sec. 2 () (Apr) 763A 
——Sec. 32 (vii) (a) — Bar to claim for 
bonus under Act — Conditions for applica- 
bility of Sec. 32 (vii) (a) — Agreement re- 
lating to general bonus payable quarterly — 
Whether annual bonus linked with producti- 
vity — Interpretation of agreement with re- 
ference to previous agreements (Jun) 1436 
—Sch. IM, Col 3, CL Gil) — “Reserves 
shown at the commencement of the account- 
ing year” — Interpretation (Feb) 471D 
Penal Code (45 of 1860), S. 34 — See also 
Ibid, Section 302 (Dec) 2555 
Ss, 34 and 149 — Constructive liability 





‘under — Distinction — Charge a 


gainst six 
pemon under Sec. 148 and Sec. 302/149 and 
ec. 307/149, L P. C. — Acquittal of two 
accused — Conviction of remaining four 
under Sec. 148 and other offences under Sec- 
tion 304 and Section 307 read with Sec- 
tion 149 cannot be sustained — Remaining 
accused could be convicted under Section 304 
Part 1/34 and Sec. 307/34, I. P. C. 
(Feb) 254 
——S. 34 — Common intention within the 
meaning of Sec. 34 implies pre-arranged plan 
ar) 535B 
——S. 65 — See Criminal P. C. (1898), S. 33 
(Aug) 1809 
——S. 70 — Period of limitation prescribed 
under Section 70 does not apply to recovery 
of fine imposed by High Court for its con- 
tempt. Power of High Court to punish for 
contempt of itself arises under Article 215 





of the Constitution (Apr) 858 
Ss. 84 and 300 — Plea of insanity — 
Proof (Nov) 2443 





S. 97 — Excess of right of private de- 
fence of body and of property (Mar) 535C 
Sec. 97 — Private defence of property 

(May) 1058B 
——S. 97 — Right of defence of person — 
Appreciation of evidence (Sep) 1838 
——S. 97 — Right of private defence — 
Extent of : (Dec) 2544A 
-——S. 99 — Right of private defence — 
Extent (Feb) 244 
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Penal Code (contd. 
——S. 103 — See Ibid; Sec. 99 (Feb) 244 
—S. 109 — See Ibid, S. 307 


(Aug) 1764C 

. 120-B — Charge against two named 

persons of conspiracy to extort money as il- 

egal gratification — One acquitted — Charge 
against the other must necessarily fail 

Gul 1502 B 


as 148 — See Ibid, Section 3 


(Fe b) 254 

—S. 149 — See also 
(1) Ibid, Section 34 (Feb) 254 
(2) Ibid, Section 322 2544B 
(3) Ibid, Section 326 (Apr) 860B 


—S. 149 — Accused 
as assembly the unla object of which 
developed at spot of occurrence and they 
continued as its members not merely as passive 
or innocent | tators but indulged in overt 


ons members of 


acts along with others — Liability of accused 
(Jan) 109B 
—-S. 149 — Common object of unlawful 


apn — Unlawful assembly to resist at- 
tachment of property — Person who bad not 
originally accompanied Nazar party, re- 

questing accused judgment-debtor not to re- 
sist attachment — Unlawful assembly attack- 
ing such person at the call of accused — 


Held, that the attack was in furtherance of. 


the common object of the unlawful assem- 
bly (Jan) 209A 
—S. 149 — Offence of grievous hut 
committed by a particular accused not in 
prosecution of common object — Other ac- 
cused persons held not lia (Jun) BA 


—S. 161 — Conviction — Charge against 

B and R on allegation that B attempted to 
obtain illegal gratification through R from N 
— Acquittal of accused R would necessarily 
result in acquittal of B (Jul) 1502D 
——S. 172 — See Contempt of Courts Act 
(Apr) 905 


(1952), Section 3 
—S. — See Ibid, Sec. 304A 
(Jul) 1485 
—-S. 300 — See also Ibid, Sec. 84 
(Nov) 2443 
—-S. 300 — Murder case — Benefit of 
doubt — In order to claim . benefit doubt 
must be reasonable (May) 975C 
—S. EAs rales eal alee manaa poison~ 
ing — Proof as to — Adequacy 
(un) 1331A 
id, Sec- 


—S. 300, Cl. 3rdly, Section 302 — Ac- 
cused giving lathi blow on the head of de- 
ceased — Attack premeditated and not acci- 
dental — Injury inflicted sufficient in the 
ordinary course of nature to cause death 
and actually resulting in death — Case falls 
under CL 3rdly of S. e Te 
of offence of murder (Apr) 9 
——S. 300, CL Thirdly — When a person 
causes an injury on a Vital part of the body, 
the intention to kill can be attributed to him 
(Dec) 2574A 


Penal Code (contd.) 

——S. 301 — Culpable homicide by causing 
death of person other than person whose 
death was intended — Plea of grave and 
sudden provocation held not sustainable in 
the circumstances and the offence was one 
under Section 302 r/w S. 301 and not under 
S. 304 part I (Mar) 502 
-~—S. 302 — See also 


(1) Ibid, Section Be CL 3 (Apr) 952 
A Tbid, Section 3 (Dec) 2574A 

3) Evidence Act (1872), S. 3 
aon ) 1309 

(4) Evidence Act (1872), Sec. 

Oc) 2077C 
——-S. 302 — Murder by poisoning — Ad- 
ministration of poison — When can be in- 
d (Mar) 656 


——S. 302 — Evidence — Murder by 
throttling —- Absence of injuries on accused 
— How far material (Mar) 677C 
—S. 302 — Evidence — Circumstantial 
evidence pointing to the guilt of the accused 
(Mar) 677D 
——S, 302 — Sentence — Murder by throt- 
tling — Acquittal by High Court — Sup- 
reme Court in appeal by special leave while 
convicting the accused for murder sentenced 
him to imprisonment for life (Mar) 677F 


—S. 302 — Conviction under — 
of prosecution to prove motive — That ac- 
cused was alone with deceased at the time 
of occurrence also not proved — Accused 
furnishing plausible explanation as to his 
subsequent conduct in running with the 
blood-stained clothes to police station — 
Conviction held was liable to be set aside 
(Apr) 922A 
——S. 302 — Sentence (Jun) 1229B 
——S. 302 — Sentence — Conviction for 
murder with death sentence — Acquittal in 
appeal — Reversal by Supreme Court — 
Long interval is just ground for imposing 
imprisonment for life though case is fit for 
death sentence (Aug) 1797B 
——S. 302 read with S. 34 — Absence of 
previous enmity between accused and de- 
; — Occurrence an off-shoot of a trif- 
ling scuffle incident between urchins — Inju- 
ries caused by lathis only — Finding of 
High Court as to common intention to give 
a severe beating — No- material on record 
to show as to who gave the fatal blow — 
Conviction changed to one under Sec. 325 
read with S. 34 (Sep) 2056 
———Sec. 302 — Sentence — Imposition of 
life imprisonment (Oct) 2077D 
—S. 302 — Where the evidence clearly 
discloses that two lathi blows had been given 
= ne head and there ny iis which 
ose two was given by the accused, the 
benefit of doubt must go to him 
(Nov) 2462 
—Ss. 302, 34 — Vicarious liability — 


When can be — Common intention 
can develop during the course of an occur- 
rence (Dec) 2555 
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Penal Code (contd 


-) 
~———S. 304 — Act done with 
it is likely to cause death 


1) Ibid, Sec. 34 (Feb) 254 
2 Ibid, Sec. 99 ney 244 

) Ibid, Sec. 301, (Mar) 502 
o——S. 304-A — Negligent g along pub- 
Hc way — If a estrian denly crosses 
a Toad without note of ne approach- 
ing bus there is every possibili - 
ing agaihst tbe bus without Driver be-' 


coming aware of it. The bus 
save accident however slowly 


knowledge that 


(Apr) 955A 


driver cannot 
he may be 


driving and therefore he cannot be held to 


be negligent in such a case 
“~S. 304A — Collision of 


Qan) 221 
and Goods 


Train at level crossing oe a neelige® 


of gateman in keeping gate 
driver acquitted 

——S. 304A — A 
the death must be 


open 
P Man 685 


Jicability 4- oa causing 
e causa causan 


(May) 1150 


eom—Ss. 304-A, 279 — Rash or negligent act 


(Ju) 1485 
—S. 307 — See also Ibid, S. 34 
(Feb) 254 
” =S. 307 — Attempt to murder — Where 
four or five persons attack a man with dead- 
fy weapons it may well be ed that the 
intention is to cause death (Aug) 17644 


——S. 307 — Attempt to murder — Accus- 





_ evidence 
ae 403, Explanation I — Misa 


ed oe simple injury by 
bility of 
Offence 


ee eee ae eing used — 
committed 


tion 307 but under gee as the in- 
is caused by a wea which was 
to cause death (Aug) 1764B 
——§. 307 — Attempt to er — Con- 
viction of accused under ion 307 read 
` with Section 109 on ground that he insti- 
gated his companions to kill a person — Evi- 
dence showing that he instigated them to as- 
sault only — Held conviction | was not pro- 
per (Aug) 1764C 
——Ss. 323, 325 read with Ss, 147, 149 — 
Conviction for, set aside for ‘want of reli- 
able evidence (Dec) 2544B 

w——S. 324 — See Ibid, Sec. 
(Aug) 1764B, C 

mS. 325/34 — See Ibid, S. 
(Sep) 2056 
~——S. 325 read with S. 147 — See Ibid, 
Sec. 323 (Dec) 2544B 

=S. 326 — See also Ibid, Section 149 

aa Qun) 1221 
=S. 326 — Grievous — Offence 
under S. 326 read with Sec. 149 — Injuries 





the accused persons armed wi 


all accused to cause grievous ies — Some 
of the injuries caused by i Three of 





te him (Apr) 860B 
——S. 342 — Wrongful ement — An 
accused who forcibly brings back the search- 


ing Officer after 
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Penal Code (contd.) 

in the premises and threatens him with lathi 
ie write and give a memo that he had 
searched the premises, commits offences 
Sections 342 and 353, Penal Code 


under 
even if the search was in violation of Sec- 
tion 165, Cr. P. C. (Apr) 886 
—S. 353 — See Ibid, S. 342 

(Apr) 886 


—S. 362 — Abduction — Where a person 
induced a minor girl by threatening her with 
a pistol to go with him to certain place and 
there he committed rape on her, his act 
amounted to abduction within S. 362 ' 
(Dec) 2661A 
——S. 376 — Rape — Absence of marks of 
violence on private parts oo elsewhere on 


the person p. — 

aoe 2661B 
——S. 376 — Rape — Evidence of prosecu- 
trix — Corroboration of — Necessity 


“(Dect 2661C 
— -S. 379 — See Constitution of India, 
Article 136 (Apr) 949B 
—S. 380 — See Evidence Act (1872), Sec- 
tion 114 (a) (Dec) 2501B 
—S. 391 — Dacoity — reciation of 
evid TE 2478B 
—S. 391 — Dacoity — of 


(Nov) 2 2478C 


ppropria- 
(Apr) 958A 
——S. 405 — Entrustment, meaning of — 
nent medya moma on behalf of princi- 
pat an udulently misappropriating — 
Offence punishable under Sec. 409 


QuD 1 
— -S. 406 — See Criminal P. C. 899), 
Section 33 (Aug) 1 
—-S. 409 — See also 
8 Ibid, Section 405 Jul) 1490C 
Q) Ibid, Section 477A (Mar) 521 
—Ss. 409 and 477-A — Sentence — Re- 
duction Gul) 1618B 
——S. 411 — Property taken in dacoity — 
Accused purchasing it knowing to be stolen 
— Conviction under Section 411 


——S. 411 — Accused charged for receiving 
stolen cycle — Document produced by ac- 
cused to show that the cycle was pledged 
with him not proved — No explanation with 
say to other cycles found in his possession 

on under Section 114 illus- 


A presumpti 
tration (a) — Evidence Act could be raised 
ccused 


against a (Jul) 1561 
—S. 412 — ‘taken in a dacoity 
— Accused purchased it knowing it to be 
stolen property — Conviction should be 
under Section 411 (Mar) 635A 
—S. 425 — Mischief (Mar) 665D 
——S. 457 — See Evidence Act (1872), Sec- 
tion 114 (a) Nee ie 2501 
—S. 477-A — See also Ibid, Sec. 


——S. 47-A — Accused charged with 
breach of trust and falsification of accounts 
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Penal Code (contd) - 

— Document alleged to have been falsified 
missing from office record — Accused held 
could not be convicted under Secs. 477-A 


M 
—S. 479 — say and Merchandise Marks 
Act (et) ee . 2 (1) © — Trade mark 
and Property mark, distinction between ` 
(Dec) 2488A. 
——Ss. 482, 486 — Falsification of false 
mark and selling goods with such 


499 
(1898), Section 198 2609B 
—-S. 500 — See Criminal P. C. (1898), 
Section 198 (Dec) 2609A 
—-S. 501 — See Criminal P. C. (1898), 


Section 198 (Dec) 2609A 


Precedents — Decision of Bench — Bind- 


point are E 
a Oct ae 


——Review of its earlier decisions by the 
Supreme Court — Earlier judgment neither 
shown to be erroneous nor any failure to 
consider any vital point — Supreme Court 
will decline to review Qan) 236A 
Pene Towns Imsolvency Act (3 of 
1909), S. 9 — Acts of insolvency 
(Oct) 2127 

ETa of Corruption Act (2 of 

5 (1) (c) and 2) 
isco Section 405 
——S. 5 


(Apr) 958B 


S. 5-A — Effect on trial 
Prevention of Food Adulteraflon Act (37 of 
(1954). S. 2 (i) D (v) — See Probation of 
Offenders Act alae Sec. 1 (Dec) 
——S. 7 — See Probation of Offenders Act 
(1958), S. 1 (Dec) 2607; 
Qun) 1295A 
—S. 13 (2) — Ri of accused to get 
his sample Director, Central 


analysed 
Food Laboratory —-, Delay ‘and laches of 
complainant in serving summons on accused. 
— How far affects such right — Conviction 
under and sentence — 
Gul) 1631 


—-—S. 13 (5) — Prevention of Food Adul- 
teration Rules (1955), aa B, Item A, 
17.06 — Report of Pub Analyst that the 
sample is adulterated — Public Analyst in 
the report indicating result of only three 
tests including saponification test out of 
seven tests that he has to make under A. 
17.06 — Report whether ineffective or in- 
conclusive (Sep) 2044B 
—~S. 13 (5) — Report of Public Analyst 
that the sample is adulterated — Application 


nma A MN P3 å 


Prevention of Food Adulteration Act (contd.) 
for sending the sample under Section 13 (2) 
to the Director of the Central Food Labora~ 
tory for examination not made and the re- 
port not superseded under Section 13 (3) by 
the Certificate of Director — viction 
based on the report and evidence of Public 
Analyst would be proper (Sep) 2044D 
——S. 16 — See Probation of Offenders Act 
(1958), S. 1 Qune) 1295 A; (Dec) 2607 
nS. 16 (a) @ — See Ibid, S. 13 (2) 

Gul) 1631 


——S. 16 (1) Proviso — Special and ade- 
reasons — Offence for non-renewal ne 


prescribed 
section — Though offences for adulteration 
of food must be severely dealt with, a lesser 
sentence can be a if there are ade- 


quate and special reasons (Sep) 20448 
——S. 16 (1) (a) — See Criminal P. C. 


(1898), Sec. 537 (Apr) 824A 
—S. 20 — Sanction for secution for 
offences under the Act — an of a 


Municipality duly authorised by the Muni- 
cipality can accord sanction (Sep) 2044A 


—S. 23 (1) © — Prevention of Food 
Adulteration Rules (1955), <A dix B, 
A 17.06 — Standard prescribed by A 17.06 
camnot be challenged as inconclusive or on 
the ground that they cannot be conformed 


to by ordinary vendor (Sep) 2044C 
Prevention of Food Adzulferation Roles, 
R. 51 — See Criminal P. C. (1898), S. 537 

(Apr) 824A 


——App. B, Item A, 17.06 — See Preven- 
tion of Food Adulteration Act (1954), S. 13 
6) (Sep) 2044B 


——App. B, 7.06 — See Prevention of 
Food TAdalteration Act (1954), S. ‘(Sep) oe (6) 


Prevention of Food Addulteration ue) 
Rules (1958), R. 4 — See Crimin 
(1898), Section 537 (Apr) 824A 


Probation of Offenders Act of 1958), 
S. 1 — Prevention of Food Adulteration Act 
(1954), Sections 7, 16 — Provisions apply to 
offences under Ss. 7 and 16 of the Preven- 
tion of Food Adulteration Act 

Qun) 1295A 
——S. 1 — Object of the Act explained 

(Dec) 2522B 
Ss. 1 and 4 — Applicability — Provi- 
sions apply to persons found guilty under 
Prevention of Food Adulteration Act — 


Provisions, however, not to be lightly re 
sorted to i (Dec) 2607 
S. 4 — See also 
(1) Ibid, Section 1 (Dec) 2607 
(2) Ibid, Section 6 Jan) 214; 
(un) {1295 B 


—S. 4 — Accused convicted under Sec- 
tion 409, L P. C. an offence punishable with 
life imprisonment, cannot invoke benefit of 
Act in view of Section 4 Qul) 1490A 
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Probation of Offenders Act (contd.) 

‘——S. 6 — See also Ibid, Section 11 
(Jul) 1554B 
——S. 6 — Minor convicted and sentenced 
under Section 379 Penal Code — Benefit of 
being released on probation not given on 
ground of his association with hardened cri- 
minals — Report of Probation Officer show- 
ing that he was neither a hardened criminal 
nor associated with hardened criminals — 
Supreme Court in appeal set aside the sen- 
tence and directed his release on probation 
under Section 4 | Uan) 214 
——S. 6 — Benefit of section is not avail- 
able to a person who is found guilty of of- 
fence under Section 304, Part I, lof L P. CG 
as the said offence is punishable 

prisonment for life 

6 and 4 — Conviction |o 
under Sec. 7 (1) read with Sec. 16 an (a) ees 
of Prevention of Food Adulteration Act — 
Accused below 21 years of age 
ntant mood — Court releasing 
ishing bond under Section 4 


——S. 6 — Sec. 6 Jays down injunction 
not to impose a sentence of imprisonment 
upon an offender who is under 21 years of 
age unless for reasons to be recorded by it, 
the court finds it undesirable to P? with 
him under Section 3 or Section 

Jul 1554A 


——S. 6 — Section 6 should be liberally 
construed so that its operation my be effect- 
ive and beneficial to the young offen- 
ders who are prone more easily to be led 
astray by the influence of bad ca 

(Nov) son 





——S. 6 — Accused under 21 years of a 
found guilty under Sections 326/149 Penal 
Code cannot get benefit of Sec. | 6 — Fact 
that imprisonment for lesser w3 than im- 
prisonment for life can also 


makes no difference (Dec) 2522A 
-——S. 11 — See also Ibid, S. 6 

Qan) 214 
~—S. 11 — Whenever Sec. 6 is applicable 


the Supreme Court can either apiy, he ba its 
own or direct the High Court toj d 
Gul) “1554B 


—S. 18 — Act 2 not applicable to an 
offence under Sec. 5 (2) Prevention of Cor- 
ruption Act. ul) 1490B 
Public Premises (Eviction of Unauthorised 
Occupants) Act (40 of 1971), S 2 © — 
Word ‘premise? — It would apply to agri- 
cultural land also Oct) a 
——S. 15 — Constitutional validity — 
‘tion is not violative of Article |14 of pra 
Constitution because of the procedure of ap- 
lication to Revenue Officer for ejectment 
eing available under Section 43) of Punjab 
Tenancy Act, 1887 (Oct) 2205C 
——S. 20 — See Constitution E ndia, Arti- 


cle 14 


PUBLIC SAFETY 
Amendment 





Public Safety — Criminal Law Amendment 
Act (contd.) 

Meaning -— It must mean the conclusion of 

facts whereupon the opinion is based — 

There can be no conclusion of fact which 

has no reference to or is not ex facie based 


on any fact (Oct) 2086 
—Criminal Law Amendment (Amending) 
Act (22 of 1966), S. 5 (1) (b) — Applicability 


—Trial started against a army officer 
on 7-6-1966 but charges framed against him 
= 7-1-1967 — S. 5 (1) ©) aa not apply — 

S. 549 (1), Criminal P. C. app. 
i 2548A 


—J. & K. Preventive Detention Act (13 of 
1964), S. 4 — Detention Order —- Execution 
of (May) 963B 
—S. 8 (1) Proviso (as amended by J. and 
K. Act 8 of 1967) — Ambit of Proviso as 
inserted by the J. & K. Amendment Act 
(May) 963D 
—S. 8 (1) Proviso (as inserted by J. and 
K. Act 8 of 1967) — Validity of Proviso 
(May) 963G 
—Ss. 12, 13 — Order of detention — Non- . 


ification of any definite iod of detene 

on does not render the order illegal 
7 (Nov) 2431 
——13 — See Ibid, S. 12 (Nov) 2431 


-—J. & K. Preventive Detention (Amend- 
ment) Act (8 of 1967), Pre. — Validity of 
the Act. (May) 963A 
—Madh. Pra. Publie Pee Amendment) 
Act (16 of 1970), S. 2A — See : 
(1) Constitution of India, Article 22 (5) 
(Oct) 2215B 
(2) Constitution of India, Article 32 
(Oct) 2215D 
—DMaintenance of Internal Security Act (26 


of 1971), S. 3 — See also 
(1) Ibid, Sec. 10 (Nov) 2378 
(2) Constitution of India, Art. 22 
(Dec) 2481 B 
(3) Constitution of India, Article 22 (5) 
(Dec) 2605; 
(Dec) 2623 


——S. 3 — Detenne attacking husband and 
wife with knife in third class compartment 
of running train — Detention is valid 
(Aug) 1656A 
—S. 3 — Detente armed with bombs and 
lethal weapons attacking police on railway 
platform and exploding bombs — Detention 


is valid (Aug) 16568 
—-S. 3 — Whether act affects law and 
order or public order — Test 

(Aug) 1656C 


—S. 3 — Act must be strictly construed - 
— Power must be exercised with extreme 
care (Aug) 1749A 
——S. 3 — Assault by detenu on individual - 
— Detention — Validity (Aug) 1749D 

— S. 3 — Detention order — Inclusion of 
extraneous ground in grounds of detention 
vitiates the order (Aug) 1749B 


SUBJECT INDEX, A.LR. 1972 SUPREME COURT 51 


Public Safety — Maintenance of Internal 
Security Act (contd.) 
' —S. 3 — Law and order, public order and 
security of State — Difference 
(Aug) 1749F 
-——§. 3 — Whether act affects law and 
order or public order — Test 


(Aug) 1749G 
— S. 3 — Concepts of Public Order and 
law and order — Distinction (Oct) 2259A 


—-S. 3 — Representation "y detenu — 
Time for disposal (Oct) 2259B 
— S. 3—Detention under—Representation 
against — Delay in disposal by Government 
will invalidate detention (Dec) 2529 
——S. 3 (1) — Murder to promote cause of 
extremist party of the detenu and causing 
a general feeling of fear and insecurity and 
oramne the even tempo of life of the 
ocality is prejudicial to maintenance of pub- 
lic order — Not a problem of law and orden 
under ordinary law of the. land 
(Nov) 2371D 
—~S. 3 (1) — Detention under — Grounds 
— Validity — Acts of assault in public place 
resulting in death of victim may cause hor- 
ror and panic but do not necessarily cause 
disturbance of public order 
(Dec) 2686 


—~S. 3 (1) (a) GD — Detention order to 

ent detenue from acting in manner pre- 
Fadicial to “maintenance of public order or 
security of State” — Validity (Aug) 1749 B 
——S. 3 (1) (a) GD — Essentials of deten- 
tion order (Aug) 1749C 
——S. 3 (1) G) and (2) — One ys a 


ounds for detention found factually base- 
aga Whole order must 
(Oct) 2132 


——S. 3 (1) (2) — Detention order— Chal- 
- lenge to — Affidavit in reply — Who should 
(Nov) 2371A 


make 
as. 3 (1) (a) Gil — Act constituting of~ 


fence under Penal Code — Detention ordew 
in respect of same act instead proceeding in 
Court of law — Validity 

(Aug) 1668 


—~S. 3 (1) (ii) — Grounds for detention 


(Sep) 1858 A 
——S. 3 (1) and Q) — Arrest of petitioner 
to prosecute him under Criminal P. C. and 


later on enlargement on bail is no bar against 
District Magistrate issuing order of detention 
(Dec) 2561A 
——S. 3 (1) and (2) — Problem of public 
order — Murder followed by explosion of 
-bomb with object of terrorising people — 
Act pertained to problem of public order 
f (Dec) 2561B 
' —-—§. 3 Q) — Detention under the Act — 
~ Prosecution under Penal Code or action 
under Chapter VIII Criminal P. C. — Dis- 
tinction — Remedy possible under Criminal 
P. C. — Does not bar detention under the 


` ae (Oct) 2256 
8 — See also Constitution of India 
Ail 22 (5) (Dec) 2623 


8 —.Grounds of detention — Date, 
fae ‘and place of incident: specified — 


. tion of India, Art. 22 (2) 


Public Safety — Maintenance of Internal 

Security Act (contd.) 

Names of associates not stated — Grounds 

cannot be called vague on that ground 
(Dec) 259A 

——S. 10 — See also Constitution of India, 

Art. 22 (5) (Nov) 2400A; (Dec) 2481A 


——S. 10 — Preventive detention under 


considering Tepresentation of detenu by 
State — Detention violates Constitutional 
safeguard (Oct) 2254 


——Ss. 10 and 3.— Delay by Government 
in disposing of representation of detenu — 
Validity of detention (Nov) 2378 
——S. 12 — Delay in taking decision on re- 
presentation of detenu — Condonation — 


Sufficient cause — What is (Nov) 2371C 
——S. 12 — Representation of detenu — 
Disposal by State Government — Delay — 
When excused (Dec) 2590B 
-——S. 15 — Scope — Release of detained 
persons finally (Sep) 1858B 


Orissa Preventive Detention Act (4 of 1970) 
S. 3 (1), (2) (as extended to Manipur) — 
See Constitution of India, Art. 22 ( 

; (Feb) 438 
——S. 3 (1) — Maintenance of public order 
— Meaning of (Apr) 739B 
—Ss. 7 — Representation submitted by 
detenu — Government is eon A consi- 
der the representation independen 

n 739C 

—S. 7 (1) — Some of the grounds serv- 
ed upon the detenu vague and irrelevant — 
Detention is bad in law (Apr) 739A 


—West Bengal (Prevention of Violent Acti- 
vities) Act (19 of 1970), See also Constitu- 
(Aug) 1678A 
——Constitutional validity after President’s 





rule came to an end (Aug) 1670B 

Pre. — Revocation of ation, D/- 
19-3-1970 — Effect — er Act has ceas- 
ed to operate Gul) 1497A 


— Pre. — Restrictions imposed by the Act 
on fundamental rights of a citizen are in 
the interest of the general public. 

(Aug) 1660B 
——S. 3 — Detention is not mala fide mere- 
ly because no prosecution was launched 
against the detenus. (Mar) 530C 
-—S. 3 — An order of detention can be 
passed even if a prosecution was Jaunched 
against the detenu but was withdrawn be- 
fore the order was made (Mar) 530D 


——S. 3 — “Public order” — Meaning 


(Mar) 665B 
—S. — Detention for violating Explo- 
” give bens Act, whether illegal 

(Mar) 700 


—S. 3 — Detention — Maintenance of 
public order — Vagueness of grounds 

i (Apr) 840C 
—S. 3 — Detention — Grounds of — 
Grounds which do not indicate what were 
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Public Safety — W. B. (Prevention of Vio- 
lent Activities) Act Morne 

the subversive activities the detenu was in- 

dulging in suffer from v 


levancy — Detention based on h grounds 
quashed. (Apr) 840D 
——S. 3 — Even if one of the; grounds of 


detention does not fall under pny 
clauses. of S. 3 and is extraneo 
order of detention is liable to bp 


——S. 3—Application of pe apr grear 
authority — (Per majority, Shelat, J; Contra 


(Apr) 926B 
——S. 3 — Detention under — Validi : 
s ep 1456A 

——S§. 3 — Grounds of detentio 
Cul) 1456B 


—s. 3 —— Detention order —- Communi- 
cation of — Vali 





(Gul) 1564 
——Ss. 3 and edn pie delay ae 28 
days in consi 0s resentation 
— Detention is invalid el) 1623 
3 — Representation detenue — 
Delay of 19 days by ent in con 
sidering it — Detenti : 
Ang) 1753A 
——Ss. 3 and 12 — Detenti order not 
confirmed within three months (of detention 
—Detention if valid (Sep) 1878 
a 3 — Detention under fa ee 
= ossessing or carrying sw 
co iratni punishable | under Sec- 
tion 25 Ri (b) Ania Act 1959 — Ground 
is not extraneous to Cl. (d) of 3 (2) — 
Detention is valid (Oct) 2066 


——S. 3 — Detention order under—G 


ee ee ey o Oh ublic order 
‘falling under Section 3 (2) Œ) or (d — 
Validity (Oct) 2134 
——S. 3 — Application of mind by detain- 
ing authority (Oct) 2140 
——S. 3 — Application of mind by detain- 


ing authority (Oct) 2141 
——S. 3 (1) and (3) — Detention order after 
discharge of petitioner in criminal case 





Validity (Aug) 16 1670A 
——S. 3 (1) and 3) — u attacking 
Railway Protection Force P at Railway 
Yard with bombs — Detention is valid 

(Aug) 1678B 
——S. 3 (1) gp eee — Acts a Ky me 
ing panic — are preju to public 
order (Ang) 1678C 
——5S. 3 


2) — Disturbance public order 
—- Causing of terror and panici by the killing 


of money-lenders, ‘businessm and sh 

k and throwing bombs indivi 

and collecti and jrelate to the 
disturbance of public order (Apr) 840A 
-——S. 3 (2) — Di public order 
— Causing of panic among travelling pass- 
engers by committing robb in running 
train amounts to ‘ban of public 
order (Apr) 840B 


manner prejudicial to the security of the 
State or the maintenance of| public order” 
— Grounds that detenu with) large numbex 


Public Safety — y B. (Prevention of Vios 
lent Activities) Act 
of associates armed 
committed dacoity and ola with murdep 
fall within the expression (Gun) 1256A 
——S. 3 (2) — Order of detention — Whe- 
ther suffers from casualness or absence of 
due application of mind (Jun) 1256B 
—S. 3 (2) — “Acting prejudicial to the 
maintenance of publie order” — Causing in- 
sult to an object of public veganan 
Sep) 1924D 
——S. 3 @) (a) ©), @ and om = Validity— 
These clauses do not extend scope of ex- 
pression ‘acting in any manner prejudicial to 
the security of a State or the maintenance of 
public order” (Aug) 1660C 
-——5S. 3 (2) (b) — Mischief by fire and by 
explosive substance on property of an edu- 
cational institution (Mar) 665C 
—S. 3 Q) b) — 


tenance of public order” — Setting fire to 
Government and educational institution. 
(Per Majority, Shelat, J., Contra) 


(Apr) 926A 
-——S. 3 (2) ©) and @) — Attacking 
Railway Police Party with bombs while 
committing theft in the Railway Station 
Se on oe which alle witii he an 
of S, 3 (2) b Ar Gul) 1566 
——S. 3 (2) (b) and d) —Acts prejudicial 
to law and order and acts prejudicial to pub- 
lic ordei — Distinction 7A 


(Aug) 1647B 
——S. 3 (2) (6) and (d) — Detenu attacking 
y Protection Force Party with bombs - 
at Railway Yard — Detention is valid 
(Aug) Pa 
—S. 3 2) © — Causing insul 
Indian National Flag or to any other pater 


` of public veneration —- When prejudicial to 


Maintenance of public order (Aug) 1660D 
— S. 3 0) (a) — “Act prejudicial to the 
maintenance of public order” — Detenu 
along with his associates by throwing bombs 
at a shop disturbs public order and acts in a 


manner prejudicial to the public order 


(Mar) 530B 
——S. 3 (2) @ Satisfaction of authority 

(Jun) 1366 
—S. 3 2) d — jal to the main- 


tenance of public order” — It is not neces- 
sary that public order should be actually dis- 
turbed (ul) 1497C 
——S. 3 2) @ — Single ground for deten- 
tion containing several acts — Impact of all 
acts combined must be taken into conside- 
ration (Aug) 1650B 
-—S. 3 (2) (d) — Detenu attacking mem- 


` bers of Railway Protection Force with bombs 


at Railway yard — Detention is valid 


(Aug) 1652 
——S. 3 (2) (0 Act prejudicial to the 
maintenance of public order — Ground — 
Whether vague or irrelevant . 

(Oct) 2146A 
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Public Safety — W. B. (Prevention of Vio- 


lent Activities) Act (contd. 
——S. 3 2) @ — Acts bing public 
S — Grounds — vague or ir- 


Teley: (Oct) 2146B 
E 3 (2) (dq) — “Acting in any manner 
pee e to the maintenance of public 


— Meaning of oe 173A. 

—S. 8 — See also 
o SaD 1623 
—S. 8 — Grounds of detention — 
Vagueness — Where sufficient particulars 


ate given in the ground to enable the detenu 
to make his representation the ground can- 
not be regarded as vague (Mar) 530A 
——S. 8 — Representation made by detenu 
— Consideration of — Delay (Mar) 665F 
—S. 8 — Grounds of detention — Irrele- 
vant oe vague grounds 


—S. 10 — Date of. ‘detention — 
cation of in the order of detention is not 
obligatory Gul) 1497B 
—Secs. 10 to 13 — Constitutionality — 
Sections do not violate Art. 22 (7) of the 
Constitution z (Aug) 1660A 
——S. 10 — Government’s reference of 
detenu’s case together with his representa- 
tion to the Board before Government’s deci- 
sion on representation — Validity. 
(Oct) 2143B 
-——S, 11 — See also Ibid, Sec. 10 
: (Aug) 1660A 
——S. 11 — Advisory Board whether bound 
to hear detenu (Aug) 1647C 
——S. 11 — Report of Advisory Board — 
Contention that decision of Advisory Board 
was not of three members but only by one 
— Contention based on communication said 
to have been made by Chairman alone — 
Original file showing that representation was 
considered by all the three and signed by 
them — Contention held untenable ` 
(Sep) 1871A 
——Ss. 11 and 12 — Decision of Advisory 
Board and communication of confirmation 
of order to detenu — Period within which 
to be made — Computation 
. (Sep) 1871B 


* —S. 11 — Powers of Advisory Board — 
Jurisdiction of Supreme Court to examine 
yay of allegations in grounds of deten- 


(Nov) 2388 

mo a 12 — See also 
o) Ibid, S. 3 -(Sep) 1878 
2) Ibid, S. 10 (Aug) 1660A 
(3) Ibid, S. 11 (Sep) 1871B 


——S. 12 — Order confirming detention — 
Limitation — Computation Gun) 1293 
—S§. 12 — Order confirming detention 
and its continuation — Limitation 

(Jun) 1356B 
-—-S. 12 — Opinion of Advisory Board — 
Confirmation when to be made ` 

(Sep) 1924A 


— Can be passed before expiry of — 
three months from date of detention — Not 
necessary to pass immediately after deten- 


tion (Oct) 2173B 
——S. 12 — Action upon report of Advi- 
sory Board — Limitation (Nov) 2386 
—S. 12 (1) — Confirmation of order of 


detention after iry of 3 months from date 
diag Ria beyond that Pee 
Gul) 1 


Tiod is ilegal, 
(1) Ibid, S. 10 Aug) 1660A 
(2) Ibid. Sec. 12 SD 19244 





Panjab Civil Services Rules (1953) 
See under Civil Services. 


Punjab Educational Service aaa 
Cadre) Class DI Rules ees 
See under Civil Servi 


Punjab Financial s Subordi 
nate Service Rules (1943), R. (e) — See 
Government of India Act (1935), S. 241 
Jun) 1429A 
——R. 6 — See Government of India Act 
(1935), Section 241 Gun) 14294 


Punjab General Sales Tax Act (46 of 1948) 
See under Sales Tax. 


Punjab Municipal Act 
See under Munici 


sh bel Police Clerical Services (State Service 
Class DI) Rules (1960) 
See under Civil Services. 


OE 


Punjab Service of Engineers (Electrical 
(Conditions of Service) Rules 


See under Civil Services. 


Punjab Town Improvement Act (4 of 1922), 
S. 24 — Areas outside Municipal limits can- 
not be included under “a development 
Scheme” framed by Improvement Trust . 
(Jan) 182 
——Ss. 43 and 56 — Relative scope of the 


two Sections (Apr) 865D 
—S. 56 See also 
(1) Ibid, Sec. 43 (Apr) 86 


_ (2) Constitution of India, Article 14 


(Apr) 865C 
—S. 56 — Applicability (Apr) 865B 
——S. 56 — Order under section — Trust 
if bound to give reasons (Apr) 865E 


Punjab University Calendar (1970) 
See under Education. 


Railway Code, Clause 742 (y) and wiin ~ 
Ban on sale of publication on ground of 
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Railway Code (contd.) 
obscenity — Power of Railway Board to 
impose — Exercise of — Held, order impos- 
ing ban was discriminatory (Aug) 1792A 
Railway Establishment Code 
See under Civil Services. 
Rajasthan Premises (Control of Rent and 


Eviction) ‘Act (17 of 1950) 
See under Houses and Rents. 


Registration Act (16 of 1908), Sec. |17 (1) (b) 
— An award referring to partition|of immo- 
i registra 








arty ‘to pay certain amount to anbther does 
r May) 1121B 


Part of award requiring registration — Part 


severable from the part not eon g regis- 
tration — Such an award is admissible in 
evidence ay) 1121C 


——S. 83 — Section is not prohibitory either 
in terms or in intention (Apr) 928 


E poean of the Teo an ct (43 of 
India’ Amde 171°) @), @) Or 
e a), (b), (c 
(Nov) 2284C 
——S. 5 (a) — Membership ofja Legi 
se Assembly for seat reserved for “Scheduled 
— Qualifications (Mar) 598 
oe 6 — See Constitution of India, 
cle 171 (3) oH N J 
——S. 33 (4), Proviso —- Nomination paper 
Mis-description as to electoral roll num- 
ber not a material defect ar) 580B 
~—S. 36 (4) — Nomination paper — Mis- 
description as to electoral roll number not a 
material defect ar) 580A 
——S. 77 — See Ibid, Section (6) 





ov) 2367 
-——Ss. 83 and 123 (7) — Corrupt practice 
-— Seeking assistance of Government ser- 
vants for furthering election prospects of a 


candidate — Petition must a articu- 
lars of assistance at 515A 
——S§, 83 — Election petition alleging cor- 
rupt practice of incurring apne more 
than prescribed limit — Amen 

(Mar) 608B 


-——Ss. 83 and 86 (5) — Contents of elec- 
tion petition — Amendment of petition for 
better particulars a 1302A 

8. 36 — See Ibid, Section 
(Mar) 515B 


—S. 86 (1) — Election Petitión — Non- 
joinder of candidate against whom corrupt 
practice alleged — Effect 

(Sep) 1840A 


~——S. 86 (5) — See Ibid, S. 83 
un) 1302A 


~——S. 87 — Election petition which does 
not set out material facts and particulars of 
corrupt practice so as to furnish) a cause of 
action can be dismissed by virtue of Sec- 
tion 87 though not under S. 86 

(Mar) 5S15B 
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Representation of the People Act (contd.) 

—S. 92 — Inspection ‘oF ballot papers — 
Election challenged on ground that it was 
rigged by process of chemical treatment of 





ballot papers (Jun) 1251 
S. 98 — Election petition — Oral evi- 
dence — Appreciation (Mar) 608C 


-~—-S. 98—Hlection petition—Police reports 
of election meetings — Relevancy 

(Mar) 608G 
-——S. 100 — Election petition — Power of 
court to inspect tampered ballot paper 


eb) 447 
——S. 116A — See also 
Rules, Order 18, Rule 3 
—S. 116-A — A 
corrupt practices based 
only — The Supreme Court does not ordi- 
narily reappreciate oral evidence 
(Mar) 580C 


——S. 116-A — Rigging of Election — -Al- 
legation that ballot papers were chemically 
treated and symbols of ruling party were 
mechanically stamped in invisible ink. — 
Evidence and proof (Dec) 2558 
—S. 123 — Corrupt practice — Proof 

(Mar) 580D 
-—S. 123 2) — Undue influence — Voter 
prevented from voting by supporters of a 
candidate in his presence — Amounts to 
direct interference with free exercise 


Ingredients of 

(Sep) 1840B 
~—S. 123 (3) — Appeal to: vote for candi- 
date on basis of caste — In the presence 
of a candidate — Consent of the candidate 
must be inferred (Feb) 359B 
—S. 123 3) — A to vote for a can- 
didate on the basis of caste — Appreciation 
of evidence . (Feb) 359 C 
——S. 123 (6) — Corrupt practice of incur- 
ring expenditure more than the prescribed 
limit Mar) 608 
-—Ss. 123 (6) and 77 — Election petition 
on ground of contravention of Sec. 77 — 
Question of incurring or authorising en- 


diture more than prescribed — Evidence 
and proof (Nov) 2367 
—S. 123 (7) — See Ibid, S. 83 

(Mar) 515A 
Requisiti and Acquisition of Immove- 


ioning 
Oe Ra eta aa aa a Oy 
Ibid, Sec. (Nov) 2464 
——Ss. 8, 7 — Property requisitioned under 
Defence a India Act 1939 is requisitioned 
property within Section 8 (3) (b) — Acqni- 
sition of property requisitioned — Compen- 
sation — Award pursuant to provisions of 
Sec. 8 (3) (b) cannot be sustained as the 
provision was bad in law (Nov) 2464 
Sale of Goods Act (3 of 1930), S. 4 — See 
Sales Tax — Bombay Sales Tax Act (51 of 
1959), Section 2 (28) (Aug) 1786 
SALES TAX 

-—Andhra Pradesh General Sales Tax Act 
t of 1957), S. 5 read with Schedule 3, Item 

6 (as amended by Act 16 of 1963) — Pur- 
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Sales Tax — A. P. General Sales Tax Act 
(contd.) 

` chase tax — Taxable event — Purchase of 
groundnut by miller Qan) 51 A 
——S. 6 — See ibid, S. 5 Jan) 51 A 

— Sch. IJ, Item 6 — Validity — No con- 
travention of Section 15 (a) of Central Sales 
Tax Act (Oct) 2227 


—Bombay Sales Tax Act (51 of 1959), S. 2 
(28) — ‘Sale’? — Transactions of accepting 
from its members the cotton in pool and 
selling it afterwards are not purchases of 
cotton by the Society from its members 


(Aug) 1786 
——S. 3 — See Ibid, S, 3 (Aug) 1786 


—Central Sales Tax Act (74 of 1956), S. 2 
(œ) — Supply of rail coaches to Railways, 

if sale (Apr) 744 
ber 14 — See. also Sales Tax — Andhra 
Pradesh General Sales Tax Act (1957), S. 5 
Tead with Sch. 3, Item 6 Jan) 51A 


——S. 14 — Inter-State sale of declared 
goods — Liability to tax under local Act 


(Oct) 2263 
—S. 14 @ — Expression “coal” — In- 
cludes petroleum coke (Jan) 154 
—S. 15 — See 

(1) Constitution of India, Art. 246 (3) 
Qan) 217 
(2) Sales Tax —~ Andhra Pradesh Gene- 

ral Sales Tax Act (6 of 1957), S. 5 
(Jan) 51 A 
—S. 15 (a) — See Sales Tax — Andhra 
Pradesh General Sales Tax Act (1957), Sch. 
3, Item 6 (Oct) 2227 


—Madhya Bharat Sales Tax Act (30 of 
1950), Ss. 8 and 10 — Applicability — Sec- 
tion 10 applies to escaped assessments’ — 
Once an assessment proceeding has com- 
menced, thereafter there can be no question 
of bar of limitation under Section 10 


——S. 10 — See Ibid, S. 8 


cae dhy 
(1959), S. 39 (3) 


dhya Pradesh Sales Tax Act 

@ of 1959), S. ad O — Revision of assess- 

ment — Limitati (Jan) 38 
—S. 52 (I) — See Tbid, S. 39 (3) 

(Jan) 38 


—Mysore Sales Tax Act (25 of 1957), S. 2 


Œ) — ‘Dealer’ — Sugar fa purchasing 
sugar cane for manufacture sugar is a 
‘dealer’ Qan) 87 B 


—S. 2 (t) — ‘Sale’ — Transactions of 
supply of sugarcane by growers of specified 
area to a particular sugar factory under an 
agreement in compliance with the provi- 
sions of Control Orders regulating supply 
of sugarcane, amount to ‘sale’ (Jan) 87 A 
—S. 5 — See also Ibid, Sch. 3, Item 11A 
Qan} 87 C 

—S. 5 — Levy of tax on purchase of 
sugarcane — Sugar factories cannot chal- 
kae it on ground that they cannot collect 
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Sales Tax — Mysore Sales Tax Act (contd. 
Kon u purchasers of sugar purchase tax pai 


(Jan) 87 D 
—S. 5 (5-A) — See Constitution of India, 
Art. 246 (3) (Jan) 217 


——Sch. 3, Item 11-A — Tax on purchase 
of sugarcane — Levy of 15 per cent on all 
factories in Mysore — Not discriminatory 
and violative of Article 14 of Constitution 
on ground of different rates in different 
States Gan) 87 C 
—Orissa Sales Tax Act (14 of 1947), S. 12 
(8) — Escaped assessment — Notice under 
S. 12 (8) to show cause — Failure to men- 
tion in it the reasons which led to the-issue 
of notice does not invalidate it (Dec) 2617 


—Punjab General Sales Tax Act oe of 
1948), S. 2 (h) — Sale — ly of meals 
by hotelier to resident visitor 1s not sale 


(May) 1131 
—Ss. 5 (2) (a) (vi, Ha -AA (as amended 
by Act 7 of 1967) — goods’ — 


Cotton — Purchase of ato by registered 
dealer (assessee) and sale after ginning, of 
ginned cotton and cotton seeds, to register- 
ed dealers and for inter-State trade and 


commerce — Assessment of purchase and 
sales tax — Assessment prior to Punjab 
Amendment Act of 1967 made according 


to decision in (1964) 15 STC 865 -— Recon- 
sideration and modification of assessment 
after Amendment of 1967 — Duty of as- 
sessing authorities under S. 11-AA 

(Jul) 1458 
—S. 6 (2) — Notification No. 3483 E and 
T 54/723 (CH) dated 5-8-1954 issued under 
Section 6 (2) is valid from 11-9-1956 ie. 
the date of amendment of Art. 286 (3) by 
Constitution (Sixth Amendment) Act (195 
L. P. A. Nos. 205-207 of 1968 (Punj & Har 
D/- 18-7-1968, Reversed (Aug) 1760 A 


——-S. 11AA (as amended by Act 7 of 1 

— See also Ibid, S. 5 (2) (a) (vi) Gul) 145 
—S. 11AA (as inserted by Amendment 
Act - of 1967) — Effect of amendment — 
The assessing authority will have to exer- 


© cise his jurisdiction afresh in respect of the 


orders of assessment already passed regar 
ing declared goods (Aug) 1760 $ 
Sch. B, Item 57 (as inserted in 1954) — 
See Ibid, S. 6 (2) (Aug) 1760 A 
—Tamil Nadu General Sales Tax Act (9 of 
1939), S. 12 — See Sales Tax — Tamil 
Nadu General Sales Tax Act (1959), S. 31 

(Aug) 1781 B 
—Tamil Nadu General Sales Tax Act (1 of 
1959), S. 2 (d) (as amended by Second Am- 
endment Act of 1964) — Definition of 
“business” is amended with prospective 
effect — S. 9 by itself also does not make 
the definition retrospective (May) 1148 
—S. 9 — See Ibid, S. 2 (d) (May) 1148 
—S. 31 — Powers of Appellate ead 
Commissioner to enhance assessmen 

(Ave) 1781 B 
— S. 61 — See Ibid, S. 31 (Aug) 1781 B 


—Tamil Nadu General Sales Tax sO de 
Amendment) Act (19 of 1967), Ss. 2, 4 
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Sales Tox — T. N. General Sales Tax 

(Third Amendment) Act (contd.) 
Retrospective operation of provisions under 
Sections 2 and 4 is not violative of Art. 19 





(1) (g) as it does not constitute | unreason- 
able restriction on the right of dealers 
to carry on their trade and busin 
ov) '2455 
mS. 4 — See Ibid, S. 2 Nov) 2455 
—U. P. Sales Tax Act (15 of )» S. 3D 
— Validity — Section is not violative of 
Article 14 of the Constitution (Mey) 1168 B 
— S. 3D (1) — Validity — Power ` dele- 
ted to the Government under on 3D 


grains at a rate not exceeding 5 
fupee does not suffer from ex 
gation 
—-S. 9 © — Appeal — 
Tax admitted to be due not ‘enolic with- 
in time — Delay can be condoned 
i; (Feb) 401 


1) to levý tax on goods ding 5 pat 








Sen Customs Act (8 of 1878), S. 9 
tency notes if goods within Section 


—Ss. 37 and 57 — In tation of — 


Vessel allowed to break ore 12 O’ 
Clock mid-night on night Feb. 28 
and March 1, 1961 — Goods 
to duty at rate as on Feb. 28 (Aug) 1747 
—S. 57 — See Ibid, S. 37 (Aug) 1747 
—S. 167 — Liability the members 
a firm ar) 648 G 
aes. 167 (3), (8) and (37) — Firm if a 
_ person so as to be liable for donviction 
ar) 648 E 
=—S. 167 (8) — See also Na Justice 
— Proceedings. (Oct) 2136 A 
+—S. 167 (8) — Confiscation Jof watches 


on ground that they have ie ille 

imported —- Customs Authoriti Pe an 
in many ‘particulars the story forward 
by the person concerned — en of 


proof on Customs Authorities is discharged 


— Onus of proof — Shifting o 
) 2136 B 
——S. 167 (8) — Illegal import da) eae e 


A Ro 


SHOPS AND ESTABLISHMENTS 


—Tamil Nadu Shops Establishments 
Act (36 of 1947), S. 2 aD Gi) A pers 





employed within the meaning of Section "2 
(12) .Gii) — Who is Gul) 1479 
Specific Relief Sonar 1877), 12 — G 
purchasing Pa having ex- 
press notice or agrees t| between S 
and D — Suit by S or for specie orm- 
ance of rae Gace titled to a 
decree Gul) 1520 


——S. 35 — Rescission of tracts — 
Decree for specific performance) of agres- 
ment for sale — Repeal of Act about a 


week thereafter — Main 
cation under S. 35 


2136 C- 
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Specific Relief Act (1877) (contd) 
——S. 42 —- Where the defendant is in pos- 
session of some of the suit properties and 
the plaintiff in his suit does not seek posses- 
sion of those properties but merely claims 
a declaration that he is the owner of the 
suit properties, the suit is not maintainable 
(Dec) 2685 
Specific Relief An (47 of 1963), Preamble 
— See Ibid, S. 20 (Sep) 1826 C 
——S. 


decree retains control over the 


application for rescission of 
The Act is not exhaustive (Sep) 1826 C 
——S. 28 — Rescission of decree — Appli- 
cation to rescind decree for specific per- . 
formance of agreement to sell movables 
not maintainable (Sep) 1826 B 
——S. 37 — Plaintiff in possession of suit 
property — He can, on strength of his pos- 
session, resist interference from defendant 
who has no better title than himself and 


get injunction restraining defendant from 
disturbing his possession ov) 2299 
Stamp Act (2 of 1899) 
See under Stamp 

STAMP DUTY 
—§ Act (2 of 1899), S. 27 — Failure 


to set forth consideration truly and fully — 
Remedy (Apr) 899 B 
——S. 35 — Original award not engrossed 
on stamp paper but a true copy of it en- 
grossed on stamp covers of the value more 
than the stamp duty and penalty required 
for the document — Award is admissible 
in evidence (May) 1121 E 


——Art. 23 — Value of consideration — 
Compntation — Relevant matters 
(Apr) 899 C 


State Financial Corporation Act (63 of 
1951), S. 32 — Jurisdiction conferred on 
District Judge under Act is not as persona 
designata (Apr) 801 B 
——S. 32 (8) — Scope — Order of District 
Judge seine aside or refusing to set aside 


sale — Appeal — Provisions of Civil P. C, 
apply (Apr) 801 A 
States Reorganisation Act (37 of Sec- 
tion ae (2) — See Constitution of India, 
Art. 1 (Oct) 2170 B 
a fis M — See also Constitution of ` 
India, Art. 309 Qul) 1546 


——Ss. 115 (7), Proviso 117 and 127 — 
Previous approval of the Central Govern- 
ment, as contemplated by the Proviso, must 
not be presumed but must be either cate- 
gorically given or that approval becomes 
unmistakably arpani i from the correspond- 
ence .between the State Governments and 
Central Government (Aug) 1640 


SUBJECT INDEX, A.LR 1972 SUPREME COURT 57 


States Reorganisation Act (contd.) 

-—S. 117 — See also Ibid, S. 115 (7), Pro- 
viso (Aug) 1640 
m—S. 117 — Dione of Central Gov- 
ernment — Nature (Mar) 586 
~——S. 127 "Seo Ibid, S. 115 (7), Proviso 


sane ae 
—— Act (39 of 1925), S. R ae 
W. P. Act (1882), S. 91 i ( be an oe 
ka Held, Wa se a e ee 
(Nov) 2296 


-——S. 63 — Grant of probate — Proof of 
execution and attestation of will 
Gul) 1471 


—S. 63 — Will — Proof of execution and 


fingent upon specified uncertain event 
(Mar) 639 
m——§. 131 — See Ibid, S. 124 (Mar) 639 


Supreme Co art Raia (9 O. 16, R. 12 

wm See Civil P. C. (1908), O A, R. 11 
Gal) 1455 

——0. a r 


R. 1 
oO, 18, R. 3 — Power of Supreme Co 
to allow m sui ae ig a open ie 
support judgment under 
ground found against bim (Jan) 43 


Court Roles (1966), O. 19 — Argu- 


Supreme i i 
ments — Sending arguments to the Judges - 
by post is irregular and contrary to practice. 


aad ore procedure of Supreme Court — Pronat 
application seeking permission to file addi- 
tional arguments should be filed in accord- 
_ ance with rules (Nov) 2405 F 


Tamil Nada Agricultural Income-tax Act 
.@_of 1955), S. 5 — Computation of agri- 
cultural income — Tea estate situated part- 
iy within State of Madras- and partly within 
of Kerala — Tea grown inside the 
State but manufactured in Kerala State — 
Estate should be treated as one unit — 
Computation of agricultural income-tax 


: (Feb) 375 

r—S. 6 — See Ibid, S. 5 (Feb) 375 
Tamil Nadu Asrbcultaral Rules 
R. 7 — See M Agricultural 

etax Act (1955), S.-5 (Feb) 375 

8 — See Madras / tural In- 
come-tax Act (1955), S. 5 (Feb) 375 


Tamil Nadu Agricolturist? Relief Act (4 of 


See under Debt. 
ages Nadu Aliyasantana Act by part 
8. 36 (6) — Family arrangement RA: 
tion in 1886 — Award 
hallika — 


Mutchallika held did. not, 


Tamil Nada Estates (Abolition and Conver- 
sion into Ryotwari) Act (26 of 1948) 
See under Tenancy Laws. 


Tamil Nadu Estates Land Act (1 of 1908) 
See under Tenancy Laws. 


ee pes one Sue Tae Oe 


39 
See under Sales Tax. 
Tamil Nadu General Sales Tax Act (1 of 


) 
See under Sales Tax 


Tamil Nadu General Sales Tax (Third Am- 
endment) Act (19 of 1967) 
See under Sales Tax. 


Tamil Nadu Hinda Religious an ont 
able Endowments Act (22 of om), Se : 

55, 56 and 116 (as amended by Tamil Neat 
Act 2 of 1971) — appoinment of Archaka 
made under amended 55 if controled by 
Section 28 (1) — Nature of appointment, 
if secular or a religious ctice — Ss. 55, 
56 and 116 as amended if violate Arts. 25 
and 26 of Constitution (Jul) 

——S. 55 — See Ibid, S. 28 (JuD 1586 B 
——S. 56 — See Ibid, S. 28 Gul 

——S. 116 — See Ibid, S. 28 (Jul) 1586 B 


Tamil Nadu Hindu Religious Endowments 
Act (2 of 1927), S. 9 (12) — Temple whe- 
ther public or private — Factors to be 
taken into account (Aug) 1716 B 


Tamil Nada Shops and Establishments Act 


(36 of 1947) 
See under Shops and Establishments. 


“Tariff Act (32 of 1934), Sch. I, Items 26, 87 


~~ Wolfram Ore WO3 is a metallic ore 
falling under item 26 and hence not liable 


TENANCY LAWS 


Bihar Land Reforms Act (30 of 1950), 
S. 5 — Suit by intermediary for possession 
of land not saved under Section 5 from be- 
ing vested in the State — Maintainability 
Gan) 42 
and Agricultoral Lands 
1948), S. 5 (as amended by Bom- 
bay Act 33 of 1952) — Protected tenancy 
~— Section 5 does not apply Jan) 161 


-—-Gudalor Janmam Estates (Abolition and 
Conversion into Ryotwari) Act (24 of 1969), 
Ss. 1 and 3 — Validity —- The Act, except 
the provisions of Section 3 which relate to . 
the acquisition of forests in Janmam estates, 
is valid (Oct) 2240 A 
—S. 3 — See Ibid, S. 1. gaan 
—Hyderabad Tenancy and 
Lands Act (21 of 1950), S. 32 Qa — Appi 
cation by land-holder for possession of 

— Decision in 67 Bom LR 521 if a bindin 
precedent (Dec) 25: 


Kerala Land Reforms Act (1 of 1964), 
S. 1 (as amended by Act 1969) — So 


Bombay 
Act (67 of 
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Tenancy Laws — Kerala Land Reforms 
Act (contd.) 

far as the provisions of Act 1 of 1964 are 

concerned the same cannot be challenged 

under Art. 31A of the Constitution by rea- 





son of its inclusion in the Ninth Schedule 
of the Constitution Sep) 2027 J 
—S. 2 Sag ve amended a ct 1969) — 
See See ie: S. 81 (1 ep) 2027 Ki 

26 N (as amended by yee 1969) — 
Sa oid, S. 86 p) 2027 D 
—S. 45-A (as amended Act 35 of 
1969) — S. 45-A is violative Art. 19 (1) 
(f) and is not -protected Article 31-A of 
the Constitution (Conced (Oct) 2097 B 
—sS. 72 (as amended byi Act 1969 


Extinguishment or modification of land- 
lord's Tights if it is in relation, to agrarian 
reforms is protected by Art. 31-A of the 
Constitution — Section is not {liable to be 
struck down on this ground (Oct) 2097 G 
—-$. 73 (as amended by | Act 1969) 
— Section providing for discharge of ar- 
rears of rent — It is not entitléd to protec- 
tion of Art. 31-A of the Constitution and 
is violative of Art. 19 (1) () (Oct) 2097 A 
——Ss. 80-A to 80-G (as amended by Act 
35 of 1969) — Provision enabling kudiki- 
dappukaran to purchase land mainly for 
agricultural purposes — Use of part of 
land for erecting home-stead et¢. would not 
deviate from general agricul purpose 
— It is protected by Art. 31-A of the Con- 
stitution Oct) 2097 F 
—S. 80A (as amended by Act! 35 of 1969) 
— Provision for purchase by kudikidappu- 
karan of their kudikidappus for considera- 
tion less than the market value) of the land 
is hit by Second Proviso-to Art) 31A of the 
Constitution (Sep) 2027 G 


——S. 81 (as amended by Act 1969) — 
Lands which are interspersed between 
sites of commercial undertaking 
site in municipalities with Jan 
ing them are not agricultural ds fit for 
acquisition under the Act (Sep) 2027 H 
-—S. 81 (as amended by Act 1969) — 
The Act is not discriminatory | with regard 
to cashew and cocoanut gardens and does 
not violate Art. 14 of the Constitution 





and house 
surround- 


Withdrawal of exemption from 
guous to rubber plantations by 
ing Act cannot be challenged on ground of 
its being in conflict with Rubber Act 1947 
or under Art. 31A of the Constitution 





(Sep) 2027 M 
—S. 81 (as amended by Act 1969) — Pri- 
vate forests are. - specially pted from 
acquisition ep) 2027 N 


——S. 81 (as amended by Act 
Dairy farms and pastures if 

of estates are not exempt une 

——S. 81 (as amended by A 


agricultural lands and so are 


1969) — 





Tenancy Laws — Kerala Land Reforms 
Act (contd.) 
under the Act but lands covered by euca- 
lyptus or teak growing spontaneously as in 
a jungle or forest cannot be acquired 
(Sep) 2027 P 
—S. 81 (1) ly S. 2 (44) (as amended yeh 
Act 1969) — The provisions of the 
withdrawing protection to pepper and Ea 
plantations cannot be challenged under 
Art. 14 of the Constitution if the lands 
were estates within the meaning of Art 
31-A (2) (a) (Sep) 2027 Ki 
——S. 82 (as amended by Act 1969) — 
Reduction of ceiling area by the Amending 
Act is not hit by Article 31A (1) Second 
Proviso (Sep) 2027 A 
-——S. 83 (as amended by Act 1969) — 
Imposition of ceiling area on incorporated 
bodies is valid (Sep) 2 2027 B 
——Section 85 (1) (as amended by Act 
1969) — Amended provision reducing ceil- 
ing limit and requirmg surrender of excess 
land without payment of compensation at 
market value — It is not violative of con- 
stitutional inhibition in second proviso to 
Article 31-A (1) (Oct) 2097 D 
——S. 85 (1) Explanation — Provision is 
void' as offending second proviso to Article 
31-A (1) (Oct) 2097 C 
~——Ss. 86 and 2 (55) (as amended by Act 
1969) — Direction for compulsory pur- 
chase in favour of Kudikidappukarans 
those deemed to be such under S. 96 Expl 
cannot be questioned under Art. 31A of 
the Constitution (Sep) 2027 D 


——S. 96, Expl (as amended by Act 1969) 
— Provision that Kudikidappukaran or his 
tenant would be deemed to be landless agri- 
cultural Iabourer being protected under 
Art. 31-B of Constitution is beyond ques- 
tion ) 2027 E 
——S. 96 (as amended by Act 1969 

Any scheme envisaging improvement o 


nent Ten to them 
‘agrarian reform’ (Sep) 
—S. 96 (as amended by Act 1969) — 
The ‘provisions for settlement of tenants of 
Kudiyaruppus or kudikidappukars in 
holdings would be coveted by agrarian re- 
form or purposes ancillary thereto 
2027 Q 
S. 96 (1A) (as amended by Act 1969) 
— S. 96 (1A) means only reservation of 
land, for such public purpose as would aring 
about agrarian reform (Sep) 2027 


—M. B.- Abolition of Jagirs Act (28 of 
1951), S. 5 (c) — Tank on occupied land — 
It is sufficient even if part of the tank is 


lot 





situated in one or other of the tenures men- . 


tioned in Section 2 (1) (ix), Clauses (a) to 
(d) and rest is included in land held as 
Khud-Kasht and homestead Gul) 1530 


—Orissa Land Reforms Act (16 of 1960); 
Ch. I (as amended by Act 1965) — 
Resumption of land for personal cultivation 

— Ch IM is valid — It is protected by Arti- 
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Tenancy Laws — Orissa Land Reforms Act 


(contd) 
cle 31A (1) of the Constitution 
(Mar) 486 B 


—Tamil Nadu Estates (Abolition & Conver 
gion into Ryotwari) Act (26 of 1948), S. 3 
(c) — Consequences of notification under 
— The rights of community over commu- 
pal lands, which were not created by the 
pencipal or any other land holder, cannot 

said to have been abrogated by Clause 
(c) of Section 3 (Jun) 1421 F 
—S. 11 — Grant of Ryotwari Patta — 
Assistant Settlement Officer cannot grant & 
ryotwari patta in respect of communal lands 
— Section 11 does not authorise him to 


convert the communal land into a ryoti land 

Qun) 1421 C 
——S, 56 — Finality of decision of Settle- 
ment Officer (Jun) 1421 D 


—Tamil Nadu Estates Land Act (1 of 190 
S. 20 — See Ibid, S. 20A Gun) 1421 
—S, 20-A — Power of District Collector 
to divert disused communal lands 

Qun) 1421 A 
—S. 20-A — Communal land — Power 
to deal with — Zamindar had no right, in 
view of Ss. 20 and 20-A, to deal with com- 
munal lands and hence the grant in respect 
of such lands by him does not confer any 
title on the grantee (Jun) 1421 B 
——S. 189 — Bar of jurisdiction of Civil 
Court Qun) 1421 B 


—U. P. Tenancy Act (17 of 1939), S. 172 
— Suit for ejectment is clearly maintainable 
where the land which was let out for an 
agricultural purpose is used by the tenant 
for different purpose e.g. construction of 
building on it to house a bank (Nov) 2389 


-—U. P. Zamindari Abolition and Land Re- 


forms Act (1 of 1951), S. 3 (26) — See Ibid, 
S. 39 (1) ©) (Apr) 931 A 
——S, 20 b) (1) — Entry incorrectly in- 
troduced in record of rights in favour of 
A due to ill-will or hostility of Patwari 
i B — Entry held fictitious and could 
not confer adhivasi rights on A 

(Oct) 2157 A 
——S. 39 (1) (c) — Gross assets of a mahal 
— Determination of — ‘Sayar’ (Apr) 931 A 
—S. 39 (1) (e) — Average annual income 
from forest — Computation of 


(Apr) 931 B 
—West Bengal Estates Acquisition Act (1 of 
1954), S. 6 (1) h) — See Constitution of 


India, Art. 136 (Nov) 2391 C 


—West Bengal Non-agricultural Tenancy 
Act (20 of 1949), S. 7—-Sub-lessee claiming 


- protection of his tenancy rights under S. 7 


after termination of lease of his lessor — 
Land belonging to Municipal Corporation 

rovisions of Act did not apply — 
Plaintiff, feld, .was not entitled to protec- 
tion (Nov) 2391 A 


—§. 85 — Provisions of S. 85 apply to 
all lands vested in a Municipal Corporation 
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Tenancy Laws — West Bengal Non-Agricak 
tural Tenancy Act (contd.) 

irrespective of whether those lands are 

within or outside municipal limits of the 

Corporation (Nov) 2391 B 





Trade and Merchandise Marks Act (43 of 
1958), Ss. 2 (d), 29 — Infringement of trade- 
mark — Deceptive similarity — Test to 


determine (June) 1359 A 
——S. 2 (1) () — See Penal Code (1860), 
. 47 (Dec) 2488 A 
——S. 2 (1) (V) — See Ibid, S. 78 

Gan) 232 A 
——S. 46 — See Ibid, S. 78 (Jan) 232 A 
——Ss. 78, 79 — A person charged with 


offences under Ss. 78 and 79 cannot absolve 

from criminal liability by showing 
„that registered user of trade mark has dis- 
continued its use (Jan) 232 A 
——Ss. 78, 79 — Prosecution for offences 
under Ss. 78 and 79 on basis of a report 
made by Trade Marks Inspector i 
tant 


g 
——S. 79 — See Ibid, S. 78 (Jan) 232 A, B 
——S. 89 — See Ibid, S. 78 | (Jan) 232 B 


Transfer of Property Act (4 of 1882), Ss. 8, 
122 — Unless a different intention is ex- 
y or necessarily implied — Gift or 
ar 76 (a) ey ` Gun) 1290 
——S. a) — Lease mortgagee in pos- 
session — Effect of redemption 


(Mar) 637 B 
——S. 91 — Redemption — Mortgagor 
selling mortgaged property to mortgagee — 
Mortgagee admitting that sale deed was 


fictitious — Suit by heir of mortgagor — 


Maintainability (Apr) 806 
——S. 105 — Permanent tenancy — Proof 
‘— Onus (Feb) 410 
———S. 106 — See Municipalities — M. P. 
Municipalities Act (1922), S. 57 

(Sep) 2017 
——S. 111 — Determination of lease — 


Bar as to (Aug) 1727 B 
——S. 111 (c) — Lease created by mort- 
gagee in possession terminates on redemp- 
tion of mortgage (Mar) 637 A 
——S. 116 — Holding over — What con- 
stitutes (Apr) 819 
——S. 122 — See Ibid, S. 8 Gun) 1290 


T. C Agricultural Income-tax Act (22 of 


so tax 
( ; 7 gT Income J 


Travancore Land Improvem 
cultoral Loans Regulation 
See under Debt Laws. 

Tripura Employees (Revision of Pay and 
Allowances) Rules (1963) 

See under Civil Services. 


United Khasi Jainfia Hills District (Trans. 
fee of Land) Act (4 of 1953), Pre. — See 
Constitution of India, Sch. 6, Para 3 (1) (a) 

(Apr) 787 A 


and 


ent 
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U. P. First Offenders Probation Act (6 of 
1938), S. 4 — Power of court to release of- 
fenders on probation of good conduct 

(Apr) 955 B 


University of Saugar Act (16 of 1946) 
See under Education. 

U. P. Co-operative Societies Act (11 of 
1966) 


See under Co-operative Societies. 
U. P. Co-operative Societies R 
See under Co-operative Societies. 


U. P. Kshettra Samitis and Zila Parishads 
Adhiniyam (33 of 1961) 
See under Panchayats. 


U. P. Mamnicipal Account Coils 
See under Municipalities. 


Maa FA Mahapalika Adhiniyam (@ of 
See under Municipalities. 


U. P. Sales Tax Act (15 of 1948) 
See under Sales Tax. 


U. P. (Temporary) Accommodation Regul- 
sition Act (25 of 1947) 
See under Houses and Rents. 


J. P. (Temporary) Control of Rent and 
Eviction Act (3 of er 
See under Houses and Rents, 


U. P. Tenancy Act (17 of 1939) 
See under Tenancy Laws. 


a968) ` 


U. P. Zamindari Abolition and Land 
; forms Act (1 of 1951) 
See under Tenancy Laws. 


Wealth Tax Act (27 of 1957), S. 2 (e) — 
See Finance Act (1969), S. 24 (May) 1061 A 


——S. 2 (m) — Net Wealth — Special re- 
serves even if built up by a company under 


Re- 


Neah Tax Act (contd) 
3 — Assessable entity is Hindu un- 


divided family as distinguished from a 
aa aa: (Oct) 2119 A 
Expression “Hindu undivided 

janie — = Tncludes “Jain undivided family” 
(Oct) 2119 B 

SEs, 5 — See Finance Act (1969), S. 24 
(May) 1061 A 


——5. 6 — Debts outside India — hire 
cannot be included im the assets of the 


Company (Dec) 2600 C 
West Bengal Estates Acquisition Act (1 of 
1954) 


See under Tenancy Laws. 
ie eee Tenancy Act (20 of 
See under Tenancy Laws. 


W. B. (Prevention of Violent Activities 
Act (19 of 1970) 


See under Public Safety. 


West in State Legislature (Delegation 
of Powers) Act (Central Act 17 of 1970), 
S. 2 — See Public Safety — W. B. (Preven- 
tion of Violent Activities) Act (President’s 
Act 19 of 1970), Pre. Gul) 1497A 


——S. 3 — See Public Safety — W. B. 
(Prevention of Violent Activities) Act (1970), 
President’s Act (19 of 1970), Pre. 


Gul) 1497 A 


Words and Phrases — “Assessment” — See 
Central Excise’ Rules (1944), R. 9 


(Dec) 2563 A 
aa 6 — See Central Excise Rules 
(1944), R. 9 . Mec) 2563 A, B 

——“Stone” — See Minimum Wages Act 
(1948), S. 2 (2) (May) 1177 


compulsion from Government jis includible Note Journalists (Conditions of Service 
in its net wealth (Dec) 2600 A md Miscellaneous Provisions Act (45 of e) 
1955), S. 2 (f) — Katibs are calligraphists 
——S. 2 (m) — Debts due to company — — As compositors for Urdn-writing and as 
Meaning (Dec) 2600 B correcting, shortening and otherwise im- 
roving matter of news, they are doing 
——S. 3 — See also Finance Act ad « journalistic work and therefore are workin 
S. 24 (May) 1061 A journalists (Sep) 1873 
BEENA REE woth 


CORRECTION SLPS 


AIR 1971 Supreme Court 2346 (V 58 C 504) Nov.) 


Headnote Pt. (D)—For “Prevention of Food Adulteration Act (1954), 
of Food Adulteration Rules (1955), R. 5, Appendix BL 


Read ‘Prevention 


Schedule”, 


AIR 1972 Supreme Court 689 (V 59 C 132) (March) 


Page 695, Para 17, Line 


5, For ‘AIR 1968 SC 89 Read ‘AIR 1968. Mys 89", 


AIR 1972 Supreme Comt 2452 (V 59 C 470) (Nov.) 
Add at the end of Index Note (A) 1972 Service Law Reporter 299 (FB), Affirmed. 














LIST OF CASES OVERRULED, REVERSED AND DISSEN- 
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in; Revers, = Reversed in, 


PRIVY COUNCIL 


AIR 1936 PC 20 = 63 Ind App 33, 
Pratapmull Agarwalla v. Dhanbati 
Bibi — Held no longer good law in 
view of AIR 1962 SC 1943 AIR 1972 
Madh Pra 204 (Nov). 


SUPREME COURT 


‘ATR 1958 SC 947 — 1959 SCR 1177, 
Henskumar Kishanchand v. Union 
of India — Held no longer good law 
in view of AIR 1968 SC 384 ag inter 
preted AIR 1972 Delhi 281 (Dec). 

‘ATR 1966 SC 1250 = (1966) 3 SCR 321, 
sana TT Product Ltd. 

of IL T. — Over. 
a sc “SC. 1880B (Sep). 


AJR 1971 SC 823 = 1971 ‘Leb IC 487, 
Govt. of India, Ministry of Home 
Affairs v. Tarak Nath Ghosh — 

AIR 1972 SC 554 (Mar). 


ALLAHABAD 
saa et heal 963 = 36 Cri LJ 137 (FB) 
v. Mohd. Mehdi — Over. 
rs r 1972 SC 928 (Apr). 


(1963) Spl. App. No. 8 of 1957. D/- 30-9< 
1963 (All) — Wevers. ATR 1972 sc 
410 (Feb). 


{1965) Spl. Appin, Nos, 298 of 1960 and 
483 of 1962, D/- 12-2-1965 & 10-11- 
1964 (All) — Revers. AIR 1972 SC 
420 (Feb). i 

(1965) Spl. App, No. 314 of 1965. D/- 
13-7-1965 (All) — Revers. AIR 1972 
SC 2151 (Oct). 

AIR 1965 All 410 =» (1965) 1 Lab LJ T, 
A. K. Brothers v. Employees’ State 
Insurance Corporation — Over. AIR 

1972 SC 1935 (Sep), 


(1966) S. A. No. 222 of 1966, D/- 15-9- 
1966 (All) — Revers. AIR 1972 SC 
1290 (Jun), 


(1966) Spl. App. No. 760 of 1966, ae 
5-12-1966 (All) — Revers. AIR 1 
SC 1903 C, D (Sep). 


(1967) Cri. App. No. 478 of 1965, Djs 
25-12-1967 (All) — Revers. AIR 
1972 SC 2056 (Sept), 


(1987) Civ. Misc, Writ No, 3713 of 1967 
D/- 25-10-1967 (All) — Revers, AIR 
1972 SC 2497 (Dec). 

(1968) C. M, W. No. 2200 of 1966. D/-~ 
23-3-1968 (All) — Revers. AIR 1972 
BC 401 (Feb). 


Allahabad (contd.) . 

(1968) CrL A. No. 2257 of 1966. DJ- 19-126 
1968 (All) — Revers, AIR 1972 SC 
955A (Apr). 


one Judgment of Allahabad 
urt, D/- 16-2-1968 (All), — 
renee 1972 SC 1903A (Sept). 


1968) Sp. A. No. 510 of 1967, D/- 18-I- 
1968 (All) — Revers. AIR 1972 SC 
1471 (July), 


{1969) Ex. S. A. No, 270 of 1963, D/« 
21-1-1969 (All) — Revers. AIR 1972 
SC 1612 (July), 


(1970) Cri. Appeal No, 342 of 1968. D/~ 
3-9-1970 (All) — Revers, AIR 1972 
SC 1273 (June), 


(1970) Cri, App. No. 484 and Ref, No. 48 
of 1970, D/- 10-11-1970 (All) — 
Revers. AIR 1972 SC 1229B (June). 


{1970) Cri. App. No. 1939 of 1969. Dj- 
1-6-1970 (All) — Revers. AIR 1972 
BC 677D (Mar), 


{1970) Ele. Petn, No. 20 of 1969, D/- 
TN (All) — Revers. AIR 1972 
SC 447A,B (Feb). 


otis 


` 1971) Appin. No. A. 112, D/- 27-11-1971 
(All) — Revers 


i AIR 1972 SC 1302A 
(June), 


(1971) Appin, No, A 141, D/- 22-12-1971 
oe = Revers. AIR 1972 SC 1302C 
une), 


(1971) Spl. App. No, 1116 of 1969. Dj- 
5-2-1971 (All) — Revers. AIR 1972 
SC 1910 (Sept). 


(1971) S. A, No, 9 of 1969. D/- 4-5-1971 
on. - Revers, AIR 1972 SC 2182 


ANDHRA PRADESH 


(1960) O. S. 6 of 1959. D/- 9-4-1960 
(Andh Pra) — Revers. AIR 1972 SC 
. 2510A, B (Dec). _ 
a R. 284 = (1966) 2 Andh 
T 145, Kumara Rajah of Venkata- 
A v. Income-tax Officer. A. Ward, 
Over. AIR 1972 SC 260 
(1968) Cri App. No, 302 of 1967, D> 
20-12-1968 (Andh Pra) — Revers. 
AIR 1972 SC 685 (Mar). ` 


= L. R. (1968) Andh Pra 1079, Raieh of 

Venkatagiri v. Income-tax Officer 

A Ward Nellore — Revers. AIR 
1972 SC 260 (Feb). 
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Andhra Pradesh contd. 

(1968) 1 Andh LT 326, Commr. of I-T. 
Andhra Pradesh v, Raja of Challa- 
palli — Revers. AIR 1972 SC 260 
(Feb). , 


(1969) W. A. No. 7% of 1989. D/- 7-11- 
1969 (Andh Pra) — Revers, AIR 
1972 SC 1536A (July). 


(1971) W.` P. Nos. 6090 of 1970; 21 of 
1971 and 543 of 1971. D/-| 13-5-1971 
{Andh Pra), Revers. AIR 1971 SC 

1375D, E. F (June). 


(1971) W. P. No. 1915 of 1971, 
1972 (Andh Pra) — Revers. 
SC 2175 (Oct). 


ATR 1971 Andh Pra 138 = 27 a 18, 
"M. Madar Khan & Co. ‘Asst. 


D/-_16-8- 
AIR 1972 


Commr, (Commercial Taxes) — 
Over. AIR 1972 SC 51A (Jan), 
ASSAM 


AIR 1966 Assam 29, Ka Byrhein Kur- 
kalang v. State of Assam |—- Revers. 
ATR 1972 SC 223 (Jan). 
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Revers. AIR 1972 SC 1028 (May). 
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Ramchandra Shrinivas v. Ramkri 





D/= 
AIR 


shna Krishnarao — Over! AIR 1972 
SC 1401 (June). 
ATR 1963 Bom 54 = 64 Bom LR 676, 
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{1971) Cri, A. No. 391 of 1969, D/- 25-1- 
1971 (MP) — Bevers, 1972 SC 
1823 (Aug). 

MADRAS 

AIR 1957 Mad 69 = 69 Mad LW 936, 
Chairman of the Madras Port Trust 
v. Claims ‘Authorthy = Over. AIR 


1972 SC 1721 B (Aug). 


coal ae No. 334 of 1956 
0 (Mad) — Bevers. 
196p (Aug). 

(1962) 12 Fhe 468 =x 1962 Mad WN 498, 
Dy. Commr. of Comm Taxes 
Madras Division v. Sri & Co. 
— Some observations approved in 
AIR 1972 SC 1781B (Aug). 

ILR Speen 3 Med 466, State of Madras 

Hameed & Co. — EFS. A 
. 1972 sc 1781B (Aug). 
{1970) Ele. P. No. 1 of 1969. D/- 13-2- 
a Revers. 


AIR 1972 
B. C (Mar), 


6. D/- 4-4- 





1972 SC - 


f 1970, Dj- 
t Bovera AIR 


1972 SC 


Madras (contd. 
(1970) W. P. Nos, 1465 and 1467 to 1483 
of 1970. D/- 3-9-19 (Mad 
Eevers. AIR 1972 sc. “24 (May). 


AIR 1970 Mad 43 = 78 ITR 541. Commr, 
of Expenditure Tax v. T. S. 
— Over. AIR 1972 SC 2319A (Nov), 


(1971) EL Petn. No. 1 of 1970, D/- 8-1- 
7 Revers. 


1971 (Mad) — AIR 1972 SC 
2284 A (Nov). . 

(1971) W. A. No. 120 of 1971. D/- 25-3- 
1971 (Mad) — Revers. AIR 1972 SC 
935B, C (Apr). ; 


aiki Mad LW (Cri) 256. Frank Mor Caes 
T. V. Chokappa — Revers. AIR 
1o72 sc 26095 (Dx Decl. 


MYSORE 


(1962) Appeal No. 330 of 1959, D/- 2-11- 
1962 (Mys) — Revers. AIR 1972 SC 


2299 (Nov). 


AIR 1965 Mys 317 ‘™ (1965) 2 Lab LJ 
26. a ity Ya Borough Bijapur v. 
M. Gundawar — Over. AIR 1972 
SC Teas (Aug), 


(1966) R. F. A. No. 170 of 1963, DJ- 5-7~ 
1966 (Mys) — Revers, AIR 1972 SC 
1359 A (Jun). 


ILR 1967 Mys 589. R. Hanumanthappa & 
Sons ae Commr. of Income-tax 
Bangal — Revers. AIR 1972 SC 
1L75B gat 


(1967) 65 ITR 123 = § Law Rep ie 
(Mys), P. F. Pinto v. Commr. 
Wealth Tax — Over. AIR 1972 SC: 
2119B (Oct). 


AIR 1968 Mys 89 = 6 Law Rep 855, 
Ganeshmul Chennilal 


v. Collector of 
Central Excke — AIR 1972 
SC 689 . (Mar), 


(1968) 68 ITR 295 ==: (1968) 1 Mys LJ 244, 
Mysore Spun Silkk Mills Lid. v. 
Commr, of Income-tax, Bangalore — 
Over. AIR 1972 SC 878A (Apr). 


AIR 1969. Mys 208. Najuridappa R. N. v. 
T. Thimmiah — Revers, AIR 1972 
8C 1767 (Aug). 


Over. 


ORISSA 


AIR Posey Orissa 129 =: 1956 Cri LJ 909, 
rtatran ahasuera v. State — 
Ore AIR 1972 SC 711E (Mar). 


ILR (1967) Cut 333. Chandrasekher Singh 
Bhoi v. State of Orissa —- Revers. 
AIR 1972 SC 486A (Mar), 


ILR (1967) Cut 446, B. Patnaik Mines 
Pvt Ltd. v. N. K. Mohanty, Sales 
' Tax Officer — Over. AIR 1972 SC 
2617 (Dec). 





_. Orissa” (cOntd:) 

AIR 1969 Orissa 1, Uttareswari Rice Mill, 
Berhampur v. Sales Tax. Officer. In- 
telligence Wing Vigilance, Berham- 
pur-— Revers. AIR 1972 SC 2617 

- Mec). : 


(1970) F. A. No. 40° of 1964, D/: 5-8-1970 
(Orissa) — Revers... AIR 1972 -SC 
1048B . (May). eer ag 


ILR 1971 Cut 1186, Harinanvan Jaiswal 
v. State of Orissa — Revers, AIR 
- 1972 SC 1816 (Aug). ~ 


AIR 1972 Orissa 40 (FB). R. S. Chandan- 
mull Indrakumar (Pvt.) Ltd, v, State 
of Orissa — Revers. AIR 1972 SC 
2112 (Oct). 


PATNA 


(1965) A, F. O. D. No, 208 of -1960, D/- 
e 11-9-1965 (Pat) — Revers. AIR 1972 
SC 1274 (Jun), 


(1966) Cri. 
Revers. AIR 1972 SC 1300 (Jun). 


AIR 1966 Pat 219, Ballarpur Collieries 
Co. v. Salim M, Ley Ca Revers. 
_ ATR 1972 SC 1216 C (Jun). 


AIR 1966 Pat: 326, Maharaja Chintamani 
Saran Nath Seh Deo v, Commr. of 
Income-tax B. & O. — Revers. AIR 
1972 SC 80 (Jan). 


1966 BLJR. 834, Tribeni -Devi v. Collec- 


tor — Revers, AIR 1972 SC. 1417 
(Jun). : a 
- (1967) Cri. Rewn, No. 932 of 1967. D/- 


*, 10-7-1967 (Pat) — Revers, AIR 1972 


SC 2225 (Oct). 


(1967) C. W. 
. 24-4-1967 (Pat) — Revers. 
SC 2189B (Oct). a 


{1968) Cri. 
20-7-1968 (Pat) — Revers. 
SC 244 (Feb). 


{1968) Cri. Appeal No. 29 of 1968, D/- 
1-11-1968 (Pat) —— Revers, AIR 1972 
SC 1554A (July). 


{1968) Cri. Rev. No. 1583 of 1967. D/- 
8-8-1968 (Pat) — Revers. AIR 1972 
SC 214 (Jan), 


(1968) Cri, Rev. No. 1062 of, 1968, D/- 
11-7-1968 (Pat) — Revers. AIR 1972 
SC 642A (Mar). - 
{1968) Cri. Revn, No, 1336 of 1968, D/- 
26-11-1968 (Pat) — Revers, AIR 1972 
SC 949B (Apr). . ` 


(1969) Cri. Revn, No. 2293 of "1968, D/- 
13-3-1969 (Pat) — Revers. AIR 1972 
SC 1610 (July), 


{1968} Cri. Revn. No. 1338 of 1969, D/- 
11-7-1969 (Pat) — Revers. 
SC 1485 (July). 
1972 (8.0.) aces 5I)—8 paged 


AIR 1972 


AIR 1972 
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A. No. 52 of 1966 (Pat) — 


J. Œ. No, 567 of 1966, D/- ` 


App. No, 477 of 1966, D/- 


-ATR 1972. 


z- 


Patna (contd.) 


AIR 1969 Pat 140. Kedar Prasad Sinha 


v. State of Bihar — Revers. AIR 1972 
Sc 1515 (Jul). ; 


1969 BLIR 845, Pabitar. Singh v. State of 
Bihar — Reyers. AIR 1972. SC 1899 
` (Sept): 


(1970) Ele, Petn. No, 2 of 1969, D/- 22-5- 
‘ `1970 (Pat) — Revers. AIR 1972 SC 
- 580A, B (Mar). 


(1970) Govt, Appeal No. 20. of 1967, D/« 


29-7-1970 (Pat) — Revers, -AIR 1972 
SC 464 (Feb). 


(1971) €: W. J. 
6-5-1971 (Pat) — Revers. AIR 1972 
SC 1242B (June), 


PUNJAB 


(1961) 43 ITR 36 = ELR (1961) 2 Punj 
484. Rai Woollen Industries v. 
Commr. of Income-tax — Over, AIR 
` 1972 SC 391B (Feb), 


(1962) 46 ITR 193 = 32 Com Cas 801 


(Puni), Union of India v. Seth Spinn- 
ing. Mills Ltd. — Over. AIR 1972 
sc 878 A (Apr). 


(1966) L. P. 'A. No, -218 of 1965, D/- 21-2- 
1966 (uni) — Revers. AIR 1972 SC 
2587A. B (Dec), 


AIR 1967 Puni 195, Prithvi Chand v. 


Union of India — Revers. 
SC 2427 (Nov). 


(1968) Cri. - No., 1200 of 1967. D/~ 10-12- 
1968 (Punj) — Revers. AIR 1972 SC 
1295A, B (Jun), 


(1968) L. P. A, Nos, 205-207 of 1968, D/« 


AIR 1972 


18-7-1968 (Punj) — Revers: AIR 1972 . 


SC 1760A (Aug). 


(1968) Cur LJ 108. Acharya Ganesh Dass 
v. State of Punjab —. Revers. AIR 
1972 SC 1973 (Sept.) 


(1969) L. P. A. No. 6 of 1969, D/- 13-1- 
1969 (Puni) — Revers. AIR 1972 SC 
2472 (Nov). 


(1969) 73 ITR 236 (Punj), H. H. Raja Sir 
Harinder Singh v. Commr. of In~ 
come-tax — Revers. AIR 1972 SC 
_7¢ (Jan), 


(1970) C. W. No. 2673 of 1970, D/- 28-9- 
1970° (Puni) .§ —. Revers. AIR 1972 
SC 10614 (May), ° ` 


(1970) C. W. No. 3321 of 1970, D/- 14-12- 
1970 (Puni) — Revers. .AIR 1972 SC 
515A (Mer). 


(1970) Ele, Petn. No, 1 of 1970, D/- 24-12- 
1970 (Punj) — Revers. AIR 1972 ae 
piu (Mar). 


C. No, 41 of 1971, D/+ 


| a : 
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RAJASTHAN 


{1969) Cri. App. No. 376 of! 1965, D/- 
17-1-1969 (Bai) = Revers, AIR 1972 


SC 1502A, B. D (July). 


(1969) D. B. Cri. Appl, No. 537 of 1966, 
. D/- 23-4-1969 (Raj) — Revers. AI 


1972 SC 1838 (Sep). 


(1971) Cri, Misc. Appin, No, 


152 of 1971, 


D/- 11-2-1971 (Raj) — Revers. AIR 


‘1972 SC 1809 (Aug).. 





MISCELLANEOUS 


ATR 1927 Rang 61 =: 28 Cri LJ 145, Nga 

. Pan Gaing v. King Emperor — Over. 
AIR 1972 SC 928 (Apr). 

AIR 1937 Rang 50 = 167 Ind Cas 493, - 
NM. K. T. C, Venkatachalam Chettlyar . 
v, E Bassein Diss. ` AIR | 

` 1972 AI 144A (Mar). 

(1954) 1 All ER 197 = (1954) I WLR 
203. N, Tee Kappa v. Gowda and 
Bros — Not F. D: 1972 Mys 109B 
(May). 
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AIR 1972 SUPREME COURT 1 
(V 59 C 1) 
_ (From Madhya Pradesh)* 
K. S. HEGDE AND EB. R. 
KHANNA, JJ. 
‘Naraindas, Appellant v. Vallabh- 
das and others; Respondents. 


Civil Appeal No. 194 of 1967, D/- 
15-10-1971. 


(A) Arbitration Act (1940), Sec. 47, 


Proviso — Validity of award — Where 
no suit is pending with respect to the 
subject matter of dispute and the 
parties choose to refer the dispute to 
arbitrators, it is not essential that the 
parties should signify their consent 


to the award before the same can be’ 


enforced. AIR 1953 Cal. 690, Foll. 
(Para 7) 


(B) Arbitration Act (1940), Sec. 47, 
Proviso — Validity of reference — 
The mere fact that the property which 
is the subject matter of dispute was 
also the subject-matter of an earlier 
litigation, does not prevent the parties 


from referring the dispute about that 


property to arbitration. (Para 8) 
Cases Referred: Chronological Paras 
(1953) AIR 1953 Cal 690 (V 40) =. 

92 Cal LJ 181, Jugaldas Damodar 

Modi & Co. v. Purshottam 

Umedbhai & Co. 7 

Mr S. N. Anand and Miss: Kailash 

Mehta, Advocates, for Appellant; M/s. 
S. S. Khanduja and K. C. Dua, Ad- 
vocates, for Respondent No. 1. 


*(Misc. (First) Appeal No. 60 of 1960, 
D/- 27-4-1964 — Madh Pra.) 
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‘Smt. 


The. Judgment of the Court was 
delivered by | 
: KHANNA, J.:— This is an ap- 


peal on a certificate of fitness granted 
by the Madhya Pradesh High Court 
against the judgment of that Court 
whereby: that Court in appeal set 
aside the order of the Additional Dis- 
trict Judge, Jabalpur, dismissed the 
objections against an award and direct- 
ed that the award be made a rule of 
the Court. 

2. ‘Naraindas, appellant is the 
brother of Vallabhdas and Durga- 
prasad, respondents 1 and 2 and son of 
Sukhrani, respondent No. 3. 
There were some arbitration proceed- 
ings in 1932 between the appellant 
and respondents 1 to 3 on one side and 
Pannalal and Smt. Dulari Bahu on the 
other side. Those proceedings related - 
to partition of property and a claim 
for maintenance allowance by Dulari 
Bahu. An award was given in those 
proceedings and was made a rule of 
the Court in 13-12-1933. According 
to the award, Dulari Bahu was to get 
a maintenance allowance of Rs. 12/- 
per mensem from the appellant and 
his brothers. A charge was created of 
the maintenance allowance on _ the 
house which fell as a result of parti- 
tion to the share of the appellant and 
respondents 1 to 3. It was also pro- 
vided that if the appellant and his 
brothers failed to pay the monthly 
allowance, Dulari Bahu would be en- 
titled to get the house sold. Out of 
the sale proceeds, Rupees 3000/- were 
to be deposited in a Bank on the con- 
dition that the amount of interest 
would be paid to Dulari Bahu but she 
would not be entitled to draw the 





cast 


2 S.C. [Prs. 2-6] 


principal amount. 
death, Rupees 2,000/- out of 


Naraindas v. Vallabhdas (Khanna J.) 
On Dulari Bahu’s 


Rs. 3,000/- 


would be paid to the appellant and his 


brothers and Rupees 1,000/- 
laL 


3. 


to Panna- 


The amount of maintenance 


payable to Dulari Bahu was increas- 


ed to Rupees 30/- per mense 
brought by her and decid 
1949. 


4, ‘As the appellant 


in a suit 
on 8-10- 


and his 


brothers did not pay the maintenance 
‘allowance to Dulari Bahu, she, in ex- 
ecution of her claim for maintenance 
allowance got their houses situated at 


Jabalpur sold by Court cope 





houses were purchased for 
by Sitaram and Laxminara 
dents 4 and 5. After obtai 
sale certificate, responden 
took proceedings for obtai 


ed by respondent No. 1. 


The 
22,000/- 
respon- 
ing the 
4 and 5 
g posses- 


e appel- 


sion of the houses but they the resist- 


lant and his brothers furth 


claimed 


that they had deposited pone amount 
e 


with respondents 4 and 5. 


lant and his brothers and mother 


one side and respondents 4 
the other side thereupon 
four arbitrators, as per agre 
ed 8th April, 1955. 


appel- 
on 
and 5 on 
appointed 
ment dat- 


According to the 


agreement, respondents 4 and 5 would 


have no claim in the houses 


purchased 


by them in Court auction and the arbi- 


trators would make award in 


respect of 


the amounts to be paid by either of 


the parties as well as rega 
‘maintenance allowance p 
Durga Bahu and Sukhrani 


rding the 


yable to 
ahu. The 


- arbitrators thereafter gave ae award 


dated 20th October, 1956 whi 


rein they 


made provision for the a tes pay- 


able to different parties. 
the amount of maintenance 


egarding 
allowance 


payable to Dulari Bahu, the award pro- 
vided that Rs. 3,000/- out of the sale 


proceeds would be withdr 
the Court and be dépos 
Durgaprasad, respondent. 
prasad was made liable ta 
amount of Rs. 30/- per 

maintenance allowance to D1 
The award further provided 


of the amount of Rs. 3,000/+, 


1,000/- would be paid to Pa 
Rs. 2,000/- to Durgaprasa 
death of Dulari Bahu. 
was also given a right of r 
a room and maintenance all 
Rs. 30/- payable to her wa 
charge on the house allotted 
prasad. 


wn from 
ted with 
Durga- 
pay the 
ensem as 
ari Bahu. 
that out 
Rupees 
alal and 
on the 


Dulari Bahu 


idence in 
wance of 

made a 
to Durga- 





A.I. R 
5. After the award had been 
put in Court, objections were filed 


against the award. Learned Additionał - 
District Judge set aside the award on 
the ground that the award affected the 
rights of Dulari Bahu and she had not 
been made a party to the arbitration 
agreement. The reference to arbitra- 
tion as well as the award, according to 
the Additional District Judge did not 
amount to an adjustment and were, 
therefore, invalid. It was also held 
that the award was in excess of 
the arbitration agreement. Some other 
grounds were also given but we are 
not concerned with them. On appeal, 
the High Court reversed the decision 
of the Additional District Judge and 
held that there was no infirmity in the 
arbitration proceedings or the award. 
In the result, the award was made a 
rule of the Court. 


6. Mr. Anand, on behalf of the 
appellant, has argued that Dulari Bahu 
was an interested party in the dispute 
relating to arbitration and as she did 
not join the arbitration agreement, the 
reference to arbitration and the subse- 
quent award should be held to be in- 
valid. There is, in our opinion, no 
force in this contention. The dispute 
which was referred to the arbitrators 
related to the houses in question which 
had been sold in Court auction. The 
interest of Dulari Bahu pertained only 


‘to the recovery of her maintenance al- 


lowance. According to the. earlier 
award which Dulari Bahu sought to 
enforce, she was to get the mainten- 
ance allowance from an amount of 
Rs. 3,000/- which was to be kept in de- 
posit. The rights of Dulari Bhau in this 
respect remained intact and were in 
no way affected by the award dated 
20th October, 1956. The maintenance 
allowance payable to her was also kept 
as acharge over the immoveable pro- 
perty. The fact that Dulari Bahu did 
not sign the arbitration agreement as 
such would not vitiate the arbitration 
proceedings. The present is not a case 
wherein the arbitration proceedings 
are sought to be assailed by Dulari 
Bahu. On the contrary, it is the ad- 
mitted case of the parties that Dulari 
Bahu did not raise any objection to the 
arbitration proceedings or the subse- 
quent award on the ground that her 
rights had been prejudicially affected. 
This apart, we find that Dulari Bahu, 
according to the learned counsel, died 
about three years ago. In the circum-. 
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stances, it would be purely academic 
to dilate upon the question as to whe- 
ther the rights of Dulari Bahu were 
prejudicially affected by the award in 
question. 


7. Tt is ia argued by Mr. 
Anand that as the reference to arbitra- 
tors was made out of Court and as all 
the parties to the arbitration agree- 
ment did not sign the award in token 
of their acceptance, the same could not 
be made a rule of the Court. There is 
no substance, in our opinion, in the 
above cóntention. It is always open to 
parties to refer a dispute to arbitration 
without the intervention of the Court. 
In case, a suit is pending in respect of 
the subject matter of the dispute there 
can be no valid reference during the 
pendency of the suit, to arbitration 
without the order of the Court. The 
underlying reason for that is to avoid 
conflict of jurisdiction by both the 
Court and the arbitrator dealing con- 
currently with the same dispute. An 
award given on a reference during the 
pendency of a suit relating to dispute 
which is the subject matter of refer- 
ence without obtaining the order of 
the Court cannot be enforced. The 
only exception to this rule is provided 
by the proviso to Section 47 of the 
Arbitration Act (Act 10 of 1940) ac- 
cording to which “an arbitration award 
otherwise obtained may with the con- 
sent of all the parties interested be 
taken into consideralion as a compro- 
mise or adjustment of a suit by any 
Court before which the suit is pend- 
ing.” In such an event, the award is 
enforced as a compromise or adjust- 
ment of the suit because all the inter- 
ested parties give their consent to the 
award. Where, however, as in the 
present case, no suit is pending with 
respect to the subject matter of dis- 
pute and the parties choose to refer a 
dispute to arbitrators, it is not essential 
that the parties should signify their 
consent to the award before the same 
can be enforced. Any other view 
would run counter to the entire 
scheme and object of arbitration for 
the settlement of disputes according to 
which agreement and consent are im- 
perative only at the stage of referring 
the dispute to arbitrators but not at 
the stage of the award. The decision 
of Bachawat J. (as he then was) in 
Jugaldas Damodar Modi & Co v. Pur- 
sottam Umedbhai & Co., AIR 1953 Cal 
690, relied upon by the appellant has 


Delhi Administration v. 


Bal Krishan [Prs. 6-9] S. C. 3 


no bearing as the said case dealt with 
an.arbitration reference during the 
pendency of a suit. 


8. We are also not impressed 
by the contention raised on behalf of 
the appellant that because there had 
been earlier litigation about the house 
allotted to the appellant and his 
brothers, the same could not be the 
subject matter of arbitration dispute. 
A dispute is referred to arbitration be- 
cause the. parties agreed to such a re- 
ference and the mere fact that the pro- 
perty which is the subject matter of 
dispute was also the subject matter of 
an earlier litigation, cannot prevent 
the parties to refer the dispute about 
that property to arbitration. What is 
referred to arbitrators in such a case 
is the fresh dispute and although the 
finding of the Court in the previous 
litigation may have a bearing on the 
dispute referred to the arbitrators, it 
would not stand in the way of refer- 
ence of the fresh dispute to the arbi- 
trators. It is not the case of the ap- 
pellant before us that the precise dis- 
pute which was the subject matter of 
the award dated 20th October, 1956 
had been adjudicated upon earlier in 
a civil Court. 

9. The appeal consequently 
fails and is dismissed with costs. 


Appeal dismissed. 


AIR 1972 SUPREME COURT 3 
(V 59 C 2) 
(From: Delhi)* 

A N. RAY AND D. G. PALEKAR, JJ. 

The Delhi Administration (In all 
the Appeals), Appellant v. Balakrishan, 
(In Cri. App. No. 192 of 1968), Hukam 
Singh (In Cri. App. No. 193 of 1968), 
Ram Singh (In Cri. App. No. 194 of 
1968), Respondents. 

Criminal Appeals Nos. 192 to 194 
of 1968, D/- 15-10-1971. 

(A) Evidence — Appreciation of 
— It is not a proposition of law that 
after a lapse of a long period, wit- 
nesses would, in no cease, be able to 
identify the dacoits they had seen in 
the course of a dacoity committed dur- 
ing the night. However, the Courts 
must be extremely cautious when such 


*(Criminal Appeals Nos. 69, 80 and 83 
of 1967, D/- 24-7-1967 — Delhi.) 
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48. C. {Prs. 1-4] 
evidence is before them. | (X-Ref:— 
Evidence Act (1872), S. 9). (Para 6) 


(B) Evidence Act (1872), S. 27 — 
Confession — Section 27 is ‘by way of 
a Proviso to Sections 25 and 26 and 
a statement even by way of] confession 
which distinctly relates to the fact dis- 
covered jis admissible as} evidence 
against the accused. (Para 7) 


M/s. H. R. Khanna and R. N. 
Sachthey, Advocates, pr Appel- 
Tant (In all the Appeals); . S. K 
Mehta, Advocate, amicus ‘tcuriae, for 


Respondents (In all the Appeals). 


The Judgment of the Court was 
delivered by 


PALEKAR, J.:— These criminal 
appeals are by "special leave filed by 
the Delhi Administration against Bal 
Krishan, Hukam Singh and Ram Singh 
respectively from an order of acquittal 





passed by the Delhi High Court. Five 
persons were put up for ial before 
the Additional Sessions Judge, “Delhi, 
on charges under Section 395 r/w Sec- 
tions 397, 396 and 170 IL P. C. Of 
these, two were acquitted. |The other 


three namely Hukam Singh, Ram 
Singh and Bal Krishan who were ac- 
cused Nos. 1 to 3, were ia bene of 
the offences with which ey were 
charged and were sentenced|to several 
terms of imprisonment and also to 
pay a fine. They went in | appeal to 
the High Court against the |conviction 
and sentence and have been) acquitted. 
The Delhi Administration has, there- 


Delhi Administration v. Bal Krishan 


fore, come to -this Court in 
special leave. 


2. It is not in dispute 


about 2.30 A. M. on 1-10-1 


appeal by 


that at 
65 there 





Mohd. Yusuf (P. W. 4) in the locality 


known as Khureji in Gan 
area, Delhi There were 


was a dacoity in the a of one 


in that house. 
occupied by Mohd. Yusuf 
mother Batolan (P. W. 5). 


room Hakim Uddin lived wit 


Shah Jahan (P. W. 3) and 
Hakim Uddin’s father Bund 
was also living with him. 
two rooms Mohd. Yusuf’ 


Nagar 
ur rooms 


One of the tooms was 


and his 
the other 
his wife 
children. 
(P. W. 6) 
the other 

brother 


Toshi with his wife and children lived 


as also one Rahim Ullah front of 
the house, there was a co d with 
a chappar on it. Mohd. and 
Bundu were sleeping in the} courtyard 
while the rest of them were sleeping 
in the rooms. At about 2. o AM a 
man was seen scaling down the wall in 
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the courtyard. He unbolted the door 
and three or four persons rushed into 
the courtyard. . They had torches. Two 
of them stood near Mohd. Yusuf and 
Bundu and told Mohd Yusuf that 
they were police men who had come 
to search his house as they had infor- 
mation that illicit distillation of liquor 
was carried on in the house. The per- 
sons who entered the house of Mohd. 
Yusuf were armed with lathis. Three 
of them went to the room in which 
Batolan was sleeping and removed 
three trunks from that room. When 
they went into the room of Hakim 
Uddin and Hakim Uddin got up, they 
told him that he indulged in distilling 
illicit liquor. Hakim Uddin denied the 
charge whereupon he was abused, 
dragged out and beaten with sticks. 
He was also given a blow with a 
‘phaura’, on receiving which Hakim 
Uddin fell on the ground unconscious. 
When Bundu stepped forward to save 
his son, he was also beaten by the da- 
coits. Mohd. Yusuf ran out of the 
house and brought a lathi from the 
house of his neighbour. But he was 
also surrounded and beaten. -There- 
after the decoits ransacked the house, 
looted property and left. 


3. Sub Inspector Harbans Lal - 
(P. W. 43) happened to pass by the side 
of the house at about 4.30 A. M. to . 
5.00 A. M. in the course of his night 
round. He heard the alarm and went 
to the house of Mohd. Yusuf. He saw 
injuries sustained by the victims and 
Hakim Uddin lying unconscious. The 
Sub-Inspector recorded the statement 
of Batolan and sent the same to the 
Police Station, Gandhi Nagar, for the 
registration of the offence. Hakim 
Uddin was removed to the hospital 
He succumbed to his injuries in the 
hospital 


4. A search was made for the 


- dacoits but was not successful for 


about a month. On some secret infor- 
mation received, Inspector Bhim Singh 
(P. W. 8) went to the Delhi Main Rail- 
way Station with a raiding party on 
the night between 30th and 31st Octo- 
ber, 1965 and caught Hukam Singh, 


` Ram Singh and Bal Krishan. As they 


were to be put for identification, they 
were instructed to keep their identity 
concealed. They were remanded to 
judicial custody on 1-11-1965 to facili- 
tate the test identification parade. Mr. 
Grover, the Magistrate fixed 6-11-1965 
for the test identification parade. 


j 
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When everything was ready for the 
test, Hukam Singh, Ram Singh and Bal 
Krishan refused to participate in the 
identification parade on the ground 
that there was no use participating in 
the parade as they had already been 
shown to the several witnesses. Thus 
there was no test identification parade. 
On 11-11-1965, all of them were re- 
manded to police custody for further 
investigation. It is the case of the pro- 
secution that all these three accused 
made certain disclosure statements in 
consequence of which some articles 
stolen in the dacoity were recovered. 
Hukam Singh further made a confes- 
sional statement and on this material, 
these three accused, along with two 
others, were put up for trial The 
evidence adduced by the prosecution 
consisted of (i) the identification of the 
accused in Court by the inmates of the 
house; (ii) the recovery of stolen pro- 
perty in consequence of the disclosure 
statements made by the accused and 
(iii) the confessional statement made 
by Hukam Singh. The confessional 
statement was rejected by both the 
Courts and no reliance is placed on it 
before us. While the Trial Judge ac- 
cepted the evidence of identification 
and recovery of stolen property, the 
High Court, in appeal, did not feel 
that the evidence was satisfactory. 
Hence the acquittal in appeal. 


5. It was contended by Mr. 
Khanna on behalf of the State that the 
appreciation of the evidence by the 
learned Judge, who heard the appeal 
in the High Court, was wholly colour- 
ed by his erroneous assumption in law 
firstly, that the evidence of recovery 
of property in consequence of a confes- 
sional statement: made by the accused 
was inadmissible in evidence and 
secondly that the recovery also was 
illegal as it had been made in violation 
of the mandatory provisions of Sec. 103 
of the Criminal Procedure Code relat- 
ing to searches. It is true that certain 
portions of the judgment lend them- 
selves to the above criticism. But on 
a careful consideration of the evidence, 
we are not inclined to agree with the 
contention of Mr. Khanna that the 
alleged erroneous assumption with re- 
gard to the true legal position had 
affected the consideration on merits of 
the evidence of the relevant witnesses. 


6. First, we shall deal with the 


identification of the accused by the 
witnesses. As already stated, the da- 
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coity took place on the night of 30th 
September, 1965 and the appellants 
were arrested a month later. There 
was no test- identification. The prose- 
cution blames the accused for not 
participating in the test identification 
parade, but the fact remains that there 
was no test identification parade which 
would have gone a Jong way to corro- 
borate the evidence of the witnesses 
when they purported to identify the 
accused at the trial which alone is the 
substantive evidence in the case. The 
trial commenced in December, 1966 
i. e. nearly 14 months after the alleged 
dacoity. The accused were unknown 
persons, and, according to the prosecu~ 
tion witnesses, namely Mohd. Yusuf 
(P. W. 4) Shah Jahan (P. W. 3), Bato- 
lan (P. W. 5) and Bundu (P. W. 6) who 
purported to identify the accused in 
Court, they had seen the accused for 
the first time on that night in the 
course of the dacoity. The prosecu- 
tion case was that there were two 
lanterns burning in the two rooms 
which were looted; that the accused 
had torches which they flashed all 
round during the course of looting and 
assault; that the looting operation had 
gone on for half an hour to 45 minutes 
and thus the witnesses had ample op- 
portunity to see and remember the 
faces of the accused. Therefore, it was 
contended there could be no possible 
mistake when they purported to iden- 
tify the accused in Court. Indeed it 
cannot be laid down as a proposition of 
Jaw that ` after the lapse of a long 
period, witnesses would, in no case, be 
able to identify the dacoits they had 
seen in the course of a dacoity com- 
mitted during the night. However 
the courts will have to be extremely 
cautious when such evidence is before 
them, According to the learned Judge, 
it was a dark night and there was no 
sufficient light. The estimate of the 
witnesses that looting was going on for 
more than half an hour was exaggerat- 
ed because the actual operation could 
not have taken more than a few minu- 
tes. The very fact that the inmates of 
the other two rooms in the same house 
had not come out to resist or prevent 
the dacoily would indicate that the 
operation was swift. Moreover, it was 
elicited in the cross-examination of 
Shah Jahan (P. W. 3) and Mohd. Yusuf 
(P. W. 4) that the accused had been 
brought to their house during the 
course of the investigation. Indeed, 
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according to these witnesses, this was 
about two to two and half months after 
the dacoity. But the learned Judge 
was not sufficiently impressed by this 
latter statement. It was not explained 
by the Investigating Officer why and 
when it was found necessary by him to 
bring the accused to the house where 
the dacoity had been committed. The 
learned Judge entertained,| therefore, 
a strong suspicion that the accused may 
have been brought to the house before 
the test identification parade was ar- 
ranged, thus affording justification to 
the complaint made by the accused be- 
fore the Magistrate that they had al- 
ready been shown to the witnesses and, 
therefore, there was no “en in their 





participating in the test identification 
parade. In these circumstances, if the 
learned Judge felt unable te accept the 
evidence of identification le Court as 
satisfactory, this Court would not be 
justified in taking a different view. 
Therefore, the evidence with regard to 
identification must be left out of con- 
‘sideration. 


7. The only evidence which re- 
mains is the evidence of the disclosure 
statements made by the accused to the 
Police Officers in the presence of 
Panch witnesses and the alleged re- 
covery of stolen property |in conse- 
quence of the disclosure |statements. 
Section 27 of the Evidence Act permits 
proof of so much of the information 
which is given by persons jaccused of 
an offence when in the custody of a 
Police Officer as relates distinctly to 
the fact thereby discovered! irrespec- 
tive of whether such information 
amounts to a confession or not. Under 
Sections 25 and 26 of the Evidence 
Act, no confession made to a Police 
Officer whether in custody or not can 
be proved as against the aqcused. But 
Section 27 is by way of a proviso to 
these sections and a statement, even 
by way of confession, baleen distinctly 
relates to the fact discovered is admis- 
sible as evidence against the accused 
in the circumstances stated in Sec. 27. 
Accused Hukam Singh is/alleged to 
have made a disclosure | statement 
while in police custody on 16-11-1965 
as per Ext. PGG. In consequence of 
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that information the police 
the panchas are supposed to! 


party and 
have gone 


to village Dadri where Hukam Singh 


pointed a place in the hut of 
lal which, when dug up, 
bundle containing a piece 





one Babu- 


revealed a 


of gold, 
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necklace, a pair of pajet, a silver arm- 
let and one gold ring; all of which have 
been identified as stolen property. 
These articles had been tied in a 
coloured handkerchief. So far as the 
recovery of these articles is concern- 
ed, the prosecution examined, besides 
members of the police force, two pan- 
chas Nathu Singh (P. W. 38) and 
Mohan Lal (P. W. 19). The evidence of 
both these panchas has been rejected 
by the learned Judge as unreliable. 
The evidence of Nathu Singh has been 
considered at some length by the 
learned Judge and we agree with him 
that he cannot be considered a reliable 
witness. The other panch Mohan Lal 
(P. W. 19) did not state that Hukam 
Singh pointed out the hut or the place 
in the hut or that he dug out the 
bundle from the place where it was 
buried. The case is that the place 
from where the bundle was taken out 
was inside the hut close to the wall. 
But constable Rameshwar Dayal 
(P. W. 34) who was a member of the 
party stated in his evidence that the 
handkerchief with the articles tied in 
it was recovered from a place two to 
three feet behind the hut. In this state 
of the evidence the alleged recovery in 
consequence of information given by 
Hukam Singh becomes extremely sus- 
picious and it cannot, therefore, be 
said that the learned Judge was not 


justified in rejecting this evidence 
about the recovery. 
8. As regards accused Ram 


Singh, he is supposed to have made a 
disclosure statement Ext. PR on 22-11- 
1965 and in consequence of that state- 
ment one ‘Khes’ Ext. P-4, identified as 
stolen property, was recovered from 
the house of Ram Singh in village Gir- 
wari. There were three panch wit- 
nesses for this recovery, namely, 
Krishan Singh (P. W. 14), Sunder Lal 
(P. W. 35) and one Dal Chand. The 
two panchas examined for the prosecu- 
tion turned hostile and the third 
panch Dal Chand was not examined. 
In these circumstances, in spite of the 
police witnesses giving evidence with 
regard to this recovery, the learned 
Judge was not inclined to act upon 
that evidence and we cannot say that 
the learned Judge was wrong in doing 
£0. 


9. The last accused with whom 
we are concerned is Bal Krishan. He 
is supposed to have made a disclosure 
statement as per Ext. P. O. on 16-11 


1972 


1965 and in consequence of that state- 
ment recovery was made of two arti- 
cles a woollen coat Ext. P-3 and a 
pair of lachhas, Ext. P-7 from a trunk 
in the house of Bal Krishan in village 
Salarpur. This recovery was made on 
17-11-1965. The recovery memo is 
Ext. PQ and is attested by 3 panchas 
Rati Ram, Raghu Raj and Ghisa Ram. 
Out of these, only Ghisa Ram was exa- 
mined at the trial and he is P. W. 10. 
The evidence of Ghisa Ram was right- 
ly criticised by the learned Judge and 
we find no difficulty in agreeing with 
him that this witness who is from 
Delhi may not have been present at 
all at the time of recovery. The gap in 
the evidence was sought to be filled up 
by the evidence of Nathu Singh, 
(P. W. 38) who, though not an attest- 


ing witness on the recovery memo Ext., 


PQ, is supposed to have accompanied 
the party to Salarpur — 38 miles away. 
The learned Judge held that Nathu 
Singh was an unreliable witness and 
we have agreed with him. In this 
connection reference may be made to 
only one piece of criticism. Nathu 
Singh along with Lahiri Singh 
(P. W. 28) had attested the disclosure 
memo Ex. PO on 16-11-1965. Accord- 
ing to Nathu Singh though they did 
not attest the recovery memo Ext. PQ, 
they had both gone with the party to 
Salarpur to witness the recovery. On 
the other hand (P. W. 28) Lahiri Singh 
has suggested in his evidence that he 
had not gone to Salarpur for the pur- 
pose of recovery. Having regard to the 
fact that Nathu Singh is not a witness 
who attested the recovery memo Ext. 
PQ. there is considerable force in the 


contention that his evidence with re- 


gard to recovery is unreliable. In the 
result, there is no independent evi- 
dence with regard to the alleged re- 
covery of stolen articles made in conse- 


quence of a statement by Bal Krishan, ` 


and we are in agreement with the 
learned Judge that it would not have 
been safe, in the circumstances of the 
case, to rely only on the evidence of 
police officers. 


10. It would thus be seen that 
the evidence with regard to the re- 
covery of stolen articles in conse- 
quence of statements made by accused 
is not satisfactory and the learned 
Judge was right in rejecting it. 


11. In the result on the evi- 
dence ‘before the Court, it could not 
have been reasonably possible to con- 
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nect the respondents with the dacoity 
in the house of Mohd. Yusuf and, 
therefore, the acquittal was correct. 
The appeals fail and are dismissed. 


Appeals dismissed, 


AIR 1972 SUPREME COURT 7 
(V 59 C 3) 


(From Punjab and Haryana: 73 ITR 
236) 


C. A. VAIDIALINGAM. P. JAGAN- 
‘MOHAN REDDY AND K. K 


l MATHEW, JJ. 
Col. H. H. Sir Harinder Singh (In 
all the Appeals), Appellant v. The 


Commissioner of Income-tax, Punjab, 
Haryana, Jammu & Kashmir and 
Himachal Pradesh, (In all the Appeals), 
Respondent. 


Civil Appeals Nos. 1488 to 1491 of 
1969, D/- 15-10-1971. 


(A) Income Tax Act (1922), S. 16 
(3) (b) — Applicability — The transfer 
of assets need not be to the wife or the 
minor child. Nor does clause (b) 
require that the corpus of the property 
so transferred to any person or asso“ 
ciation of persons should ultimately 
vest in the wife or the minor child. 
(1969) 73 ITR 236 (Puni & Har), 
Affirmed; AIR 1944 Bom 160, Approv- 
ed. (Para 17) 


The requirement under S. 16 (3) 
(b) is that the assets must be transfer- 
red to any person or association of per- 
sons and that transfer of assets must 
be for the benefit of the wife or the 
minor child or both. When the Legis- 
lature intended to provide for a direct 
transfer of assets either to the wife or 
to the minor child, it has used the ex- 
pressions as are found in Section 16 
(3) (a) Gii) and Section 16 (3) (a) (iv). 
(Para 17) 


(B) Income Tax Act (1922), S. 16 
(3) (b) — When a trust is created, 
though the income is in the hands of 
the trustees, so much of the income as 
represents the shares of the wife or 
the minor child as the case may be, 
is to be included in computing the to- 
tal income of the husband or the 
father. (1969) 73 ITR 236 (Punj & Har), 
Affirmed; AIR 1963 SC 433 and AIR 
1961 SC 1023, Rel. on. 
(Paras 19, 24) 
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For a proper appreciation of 
cL (b) of Section 16 (3) that clause 
must be read in the context of the 
scheme of Section 16; d the two 
clauses (a) and (b) of sub-section (3) of 
Section 16, must be read together. So 
read, the reasonable interpretation to 
be placed on cl. (b) appears to be that 
the scheme of the section requires that 
an assessee can only be xed, on the 
income, from a trust fund created for 
the benefit of his wife or minor child 
or both, provided that in the year of 
account, the wife or the minor child, 
or both, have derived some benefit 
under the trust deed. That is, the 
wife or the minor child, .either has 
received the income or the' income has 
accrued to them or they haye a benefi- 
cial interest, in the income in the rele- 
vant year of account. The provision 
relates to the share income of the wife 
or child or both and not (that of the 


trustee. (Paras 19, 21) 
(C) Income Tax Act (1922), S. 9 
(2) — First Proviso —'! Allowance 


under is not confined only ito one resi- 
dential house of an assessee. (1969) 73 
ITR 236 (Punj & Har), Reversed. 
' (Para 28) 

A reading of the second proviso to 
sub-section (2) clearly indicates that 
the first proviso will take in more 
than one residential houses, if the 
assessee is able to establish: that all the 
houses are occupied by him for pur- 


poses of his own residence. 

: | (Para 27) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1518 (V 57) 


= (1970) 77 ITR 27, Commr. of 
Income Tax West Bengal|v. Prem 
Bhai Parekh 16 


(1965) ATR 1965 SC 866 (V` 59) = 
(1965) 55 ITR 637, Commr. -of 
Income Tax, Gujarat v. Keshav- 


lal Lallubhai Patel | 16. 


(1963) AIR 1963 SC 433 (V 50) 
= (1962) 44 ITR 876, Commr. 
of Income-tax, Bombay v. Mani- 
lal Dhanji | 16 
(1961) AIR 1961 SC 1023 (Vv 48) 
= (1961) 42 ITR 1, lsidas 
Kilachan v. Commr. of In- 
come-tax, Bombay City I 22 
(1944) AIR 1944 Bom 160 Y 31) 
= 1944-12 ITR 8, Commr. of 
Income Tax, Bombay v. Meher 
med Yusuf Ismail ; 17 


M/s. K. C. Puri, S. K.' ' Mehta and 
K. L. Mehta, Advocates,' for Ap- 
pellant, (In all the Appeals); Mr. B. 


A.I. RB. 
Sen, Senior Advocate, (M/s. P. L. 4 
Juneja and R. N.- Sachthey, Advo- ` 


cates, with him), 
all the Appeals). 

The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.:— These 
four appeals, on certificate, are direct- 
ed by the assessee against the judg- 
ment and order dated August 1, 1968 
of the High Court of Punjab and Har- 
yana at Chandigarh in Income-tax Re- 
ference No. 20 of 1964. - 


2. Two questions of law were . 
referred by the Income-tax Appellate 
Tribunal, Delhi Bench ‘C’ to the High 
Court. Both the questions were ans- 
wered in favour of the Revenue and 
against the assessee. 


3. The appellant-assessee was 
the Ruler of Faridkot and he was as- 
sessed in the status of- an individual 
for the assessment years .1957-58 to 
1960-61, corresponding to the account- 
ing years being the periods ending 12- 
4-1957, 12-4-1958, 12-4-1959 and 12-4- 
1960 respectively. The assessee had 
executed a registered trust deed dated 
April 1, 1955 marked Annexure “A” 
whereunder he had transferred the 
United Kingdom Government’s Securi- 
ties of the face value. of £ 1,80.000 to 
the’ Grindlays Bank, London, as trus- 
tee.to be held in trust in accordance 
with the terms and conditions set out 
therein. As there is no dispute that 
these : Government securities were 
transferred to the Bank and also re- 
garding the provisions contained there- 
in for distribution of the income ac- 
cruing from the securities, it is not 
necessary for us to set out the various 
clauses in the trust deed. By clause (2) 
the trustee was directed to divide the 
trust property into two equal parts. 
By ; ‘Clause (3) the trustee, after meet- 
ing all outstanding and contingent lia- 
bilities, was -required to pay the 
balance income to all or any of the 
children of the Settlor other than his 
eldest son, living at the respective 
dates of payment in equal shares. 
Similarly, under clause (4) the trus- 
tee after meeting all outstanding and 
contingent liabilities, was. directed to 
pay the balance income to the eldest 
son of the Settlor Tikka Harmohinder 
Singh of Faridkot, during his life. 
Clauses 3 (b) and 4 (c) provided that 
at the termination of the period of dis- 
tribution, the Bank shall stand posses- 
sed of the capital and income of both 
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parts upon trust for the person, who, 
at the date of such termination, shall 
be the successor of the Settlor accord- 
ing to the rule of primogeniture ap- 
plicable to the dynasty of the Settlor 
absolutely. .Clause (5) defined the 
period of distribution to be the life of 
the Settlor and the children of the 
Settlor living. at the date thereof and 


the lives and life of the survivors and | 


survivor of them and the period of 21 
years after the death of such survivor. 


4. The assessee owned a house 
known as Faridkot House situated at 
Lytton Road, New Delhi, during the 
assessment year 1960-61. -During the 
same period, the assessee also owned a 
second property known as Faridkot 
House, situated in Diplomatic Enclave, 
New Delhi. . — 

5.. Rajkumari Mahospinder 
Kaur, minor daughter of the assessee 
received from the trustee as per the 
provisions of the trust -deed dated 
April 1, 1955, Rs. 15,570/-, Rs. 15,570/-, 
Rs. 12,446/- and Rs. 10,310/- during the 
relevant accounting years, correspond- 
ing to the assessment years 1957-58 to 
1960-61. In the assessment of the as- 
sessee as an individual during the said 
assessment years, the Income-tax Off- 
cer District ‘A’ Ward, Bhatinda, not- 
withstanding the objections raised by 
the assessee, included the amounts re- 
ceived by the minor daughter in the 
total assessable income of the appel-. 
lant for each of the assessment years 
under Section 16 (3) (b) of the Indian 
Income-tax Act, 1922 (hereinafter to 
be referred to as the Act). The order 
of assessment for the assessment year 
1957-58 was passed on April 27, 1959 
and for the other three assessment 
years on March 23, 1961. 

6. On appeal by the assessee, 
the Appellate Assistant Commissioner 
of Income-tax, Rohtak Range, con- 
firmed the orders of the Income-tax 
Officer. The order of the Appellate 
Assistant Commissioner for the assess- 
ment year 1957-58 is dated July 25, 
1961 and for the remaining years, the 
orders were passed on November 4, 
1961. The Appellate Assistant Com- 
missioner accepted the contention of 
the appellant that Section 16 (1) (c) of 
the Act has no application, but agreed 
with the view of the Income-tax Offi- 
cer that the income received by the 
minor daughter is to be included in the 
total taxable income of the assessee 
under Section 16 (3) (b). 
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T. The assessee carried the 
matter in further appeal before the 
Income-tax Appellate Tribunal, Delhi 
Bench ‘©. In Income-tax Appeals 


‘Nos. 6075 and 8423-8425, all of 1961- 


62, regarding the assessment years 
1957-58 to 1960-61 respectively. The 
Appellate Tribunal agreed with the 
view of the Income-tax Officer and the 
Appellate Assistant Commissioner that 
the inclusion of the minor daughter’s 
income under Section 16 (3) (b) was 
correct. The order of the Appellate 
Tribunal for all the assessment years 
is dated August 7, 1962 though a se- 
parate order has been passed in res- 
pect of the assessment year 1960-61. 


8. From the narration of the 
above facts, it will be seen that the 
Income-tax . Officer, the Appellate 
Assistant Commissioner and the Ap- 
pellate Tribunal have all held that the 
income received by the minor daugh- 
ter of the assessee under the trust deed 
has to be included under Section 16 (3) 
(b) of the. Act in the total taxable in- 
come of the asSessee for each of the 
assessment years. 


9. We have earlier referred to 
the fact that the appellant owned two 
houses in New Delhi, both known as 
Faridkot House, one at Lytton Road 
and the other in Diplomatic Enclave, 
during the accounting year ending 
April 12, 1960. The assessee claimed 
reduction of the annual letting value 
in respect of both these houses on the 
ground that they were used as his 
residence. This claim regarding the 
houses arises only in the assessment 
year 1960-61. The Income-tax Officer 
allowed the reduction in the annual 


letting value only in respect of one- 


house at Lytton Road. There is no 
discussion in the order as to why the 
claim for the second house at Diploma- 
tic Enclave was rejected. The Appel- 
Jate Assistant Commissioner held that 
as deduction has already been given 
by the Income-tax Officer in respect of 
the Faridkot House in Lytton Road, 
the assessee is not entitled to a fur- 
ther allowance in respect of the house 
at Diplomatic Enclave. It is the fur- 
ther view of the Appellate Assistant 
Commissioner that under Section 9 (2) 
of the Act, the assessee is not entitled 
to a further allowance in respect of 
the second house and that both the 
houses occupied’ for residential pur- 
poses have to be treated as one unit. 


~ 
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On this ground he rejected the claim 
of the. assessee regarding the allow- 
ance in respect of the Faridkot House 
in Diplomatic Enclave. The Appellate 
Tribunal, when dealing with the ap- 
peal relating to the assessment year 
1960-61 dealt with this claim of the 
assessee a little more elaborately. 
After a reference to the provisions of 
Section 9 (2) of the Act, the Appellate 
Tribunal held that there is nothing in 
the said provision which entitles the 
assessee to claim benefit in respect of 
more residential houses than one. But 
the Appellate Tribunal was prepared to 
accept the position that the second 
proviso tò Section 9 (2) indicates that 
the property referred to in the first 
proviso may consist of more than one 
residential houses, but that by - itself 
does not lead to the conclusion that the 
- benefit under the first proviso can be 
claimed in respect of more than one 
property. In this view, the Appellate 
Tribunal also agreed with :the rejec- 
tion, by the two officer's, of the claim 
made by the appellant in respect of 
the house situated in Diplomatic En- 
clave. : 


| 

10. The assessee filed four ap- 
plications before the Appellate Tribu- 
nal praying to refer to the High Court 
with a statement of case, two ques- 
tions of law — one relating ‘to the in- 
clusion in the four assessment years of 
the income received by the minor 
daughter in the total income of the 
assessee; and the other relating to the 
rejection by the Revenue, of the 
assessee’s claim for allowance for 
the assessment year 1960-61 in 
respect of the Faridkot ‘House in 
Diplomatic Enclave. 'The Income-tax 
Appellate Tribunal, accordingly, re- 
ferred, for the opinion of : the High 
Court the following two questions of 
law: 


(1) Whether on the facts and in 
the circumstances of the icase, the 
amounts of Rs. 15,570, 15,570, 12,446 and 
10,310 received by the assessee’s minor 
daughter Rajkumari Mahespinder 
Kaur in the assessment years 1957-58, 
1958-59, 1959-60 and 1960-61 ‘under the 
terms of the Trust Deed dated the Ist 
April, 1955 have been rightly includ- 
ed in the hands of the assessee under 
Section 16 (3) (b) of the Indian In- 
come-Tax Act, 1922? 


“(2) Whether on the facts and in 
the circumstances of the case the as- 
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sessee is entitled to the reduction of 
the annual letting value of the Farid- 
kot House in Diplomatic Enclave, New 
Delhi, by Rs. 1,800/- under the first 
proviso to Section 9 (2) of the Income- 
Tax Act, 1922 notwithstanding the 
fact that the annual letting value of 
the Faridkot House situated at Lytton 
Road, New Delhi, is already reduced 
by Rs. 1 ,800/-.?” 


11. The High Court, by its 
judgment and order under attack, has 
answered the first question in the 
affirmative and the second in the ne- 
gative. The answers in respect of 
both the questions given by the High 
Court are against the assessee. 


12. Before the High Court, the 
appellant appears to have urged that 
Section 16 (1) (c) of the Act is the only 
provision that could apply in the pre- 
sent case of settlement and that, as 
such, the amounts received by. the 
minor daughter of the assessee under 
the trust deed could not be added to 
the income of the assessee under Sec- 
tion 16 (3) (b) of the Act. The High 
Court rejected this contention of the 
assessee. The assessee further con- 
tended before the High Court that 
Section 16 (3) (b) will apply only if 
assets had been transferred for the 
benefit of the wife or minor child and 
that as the wife or minor child was 
not entitled to the corpus of the trust 
property, that provision does not apply. 
This contention was also rejected by 
the High Court. The further conten- 
tion of the assessee was that to attract 
Section 16 (3) (b) the transfer should 
be ore exclusively for the benefit of 
the wife or minor child and that the 
said provision will have no applica- 
tion when the benefit that is sought to 
be conferred, takes in as in the case 
of the present trust deed other persons 
like the major children. This conten- 
tion again was rejected by the High 
Court. The last contention on this 
aspect that was urged appears to have 
been that, in any event, under Sec. 16 
(3) (b) what could be included is only 
so much of the income -of any person 
or association of persons to whom the 
property had been transferred for the 
benefit of the wife or the minor child 
and not the income received by the 
minor child. This contention again 
was not accepted by the High Court. 
The High Court ultimately held that 
the amounts received by, the minor 
daughter of the assessee under the 
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trust deed have been rightly included 
under Section 16 (3) (b) of the Act in 
the total assessable income of the ap- 
pellant in all the four assessment 
years. 

13. Regarding the deduction 
claimed during the assessment year 
1960-61 in respect of the house situat- 
ed at Diplomatic Enclave, the High 
Court is of the view that the assessee 
ean claim such a benefit by way of 
allowance under Section 9 (2) only in 
respect of one house. Such allowance 
having been given by the Revenue in 
respect of the residential house at 
Lytton Road, New Delhi, it is the view ' 
of the High Court that the appellant’s 
claim with regard to the house at Dip- 
Jomatic Enclave has been rightly re- 
jected by the Revenue. 

14. Before we refer to the con- 
tentions of the counsel for the asses- 
see and the Revenue, it is necessary to 
refer to the relevant provisions of the 
Act in respect of the two points arising 
for consideration, one relating to the 
amounts received by the minor daugh- 
ter and the other relating to an allow- 
ance in respect of a second residential 
house. Though the relevant provision 
in respect of the lst aspect is only 
clause (b) of Section 16 (3), it is desir- 
able to quote all the provisions of Sec- 
tion 16 (3) which run as follows: 


“S. 16 (3) In computing the total 
fncome of any individual for the pur- 
pose of assessment, there shall be in- 
cluded:— 

(a) so much of the income of a 
wife or minor child of such individual 
as arises directly or indirectly:— 

(i) from the membership of the 
wife in a firm of which her husband 
is a partner; 

(ii) from the admission of the 
minor to the benefits of partnership 
in a firm of which such individual is a 
partner; 

(iii) from assets transferred direct- 
ly or indirectly to the wife by the hus- 
band otherwise than for adequate con- 
sideration or in connection with an 
agreement to live apart; or 

(iv) from assets transferred direct- 
Ty or indirectly- to the minor child, not 
being a married daughter, by such in- 
dividual otherwise than for adequate 
consideration; and 

(b) so much of the income of any 
person or association of persons as 
arises from assets transferred other- 
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wise than for adequate consideration 
to the person or association by such 
individual for the benefit of his wife 
or a minor child or both.” 


15. The relevant provisions 
bearing on the claim in respect of the 
house in Diplomatie Enclave, are the 
two provisos in Sec. 9 (2). Sec. 9 (2) - 
with the relevant two provisos is as 
follows: 


“9 (2) For the purposes of this 
section, the annual value of any pro- 
perty shall be deemed to be the sum 
for which the property might reason- 
ably be expected to let from year to 
year. 


Provided that; where the property 
is in the occupation of the owner for 
the purposes of his own residence, the 
annual value thereof shall first be 
determined in the same manner as if 
the property had been let to a tenant 
and the amount so determined shall be 
reduced by one-half of it or eighteen 
hundred rupees, whichever is less, so 
however that where the sum so reduc- 
ed exceeds ten per cent. of the total 
income of the owner the annual value 
of the property shall be deemed to be 
ten per cent. of such total income. 


Provided further that where the 
property referred to in the preceding 
proviso consists of one residential 
house only and it cannot actually be 
occupied by the owner by reason of 
the fact that owing to his employment, 
business, profession or vocation carri- 
ed on at any other place, he has to 
reside at that other place in a build- 
ing not belonging to him and the resi- 
dential house is not actually let and 
no other benefit therefrom is derived 
by the owner, the income of such pro- 
perty under this section shall, if the 
property was not occupied during the 
whole of the, previous year be taken 
to be nil and if it was occupied for a 
part of the previous year be computed 
proportionately, so however that the 
income in respect of such property 
shall in no case be a loss.” 


16. We will first deal with the 
point covered gy question No. 1 regard- 
ing the inclusion inthe relevant assess- 
ment years in the taxable income of 
the appellant, the amounts received by 
his minor daughter under the trust 
deed dated April 1, 1955. Though 
several contentions have been raised 
before the High Court and the Appel- 
late Tribunal, Mr. K. C. Puri, learned 
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Counsel for the appellant, has raised 
before us only two contentions, name- 
ly, (1) the assets: of £ 1,80,000 cover- 
ed by the trust deed not having been 
transferred to the wife or minor daugh- 
ter in question, but to the Grindlays 
Bank, as trustee, S. 16 (3): (b) of the 
_ Act has no application; and j(2) even if 
section 16 (3) (b) of the Act applies, 
what is to be included in computing 
the total income of the assessee is not 
the income that has been received by 
the minor daughter under. the trust 
deed, but only so much of the income 
of any person or association’ of persons 
(in this case the trustee) to, whom the 
assets have been transferred fof the 
benefit of the wife or the minor child. 
The counsel referred to the decisions 
of this Court in Commissioner of 
Income-tax, Bombay v. Manilal Dhan- 
ji, (1962) 44 ITR 876 = (AIR 1963 SC 
433), Commr. of Income-tax, Gujarat 
v. Keshavlal Lallubhai Patel, (1965) 
55, ITR 637 = (AIR 1965 SC 866) and 
Commr. of Income-tax, West Bengal 
III v. Prem Bhai Parekh, ,(1970) 77 
ITR 27 = (AIR 1970 Sc | ! 1518) and 
urged that S. 16 (3) of the Act created 
an artificial income and had;to be con- 

strued strictly. . That is, according to 
the Jearned counsel, the wordings of 
S. 16 (3) (b) have to be construed strict- 
ly and literally. the basis of 
such a strict and literal construction, 
the counsel urged that the two pro- 
positions urged by him earlier are 
amply borne out by S. 16 (3) (b). It 
is no doubt true that the above deci- 
sions lay down the proposition that 
S. 16 (3) of the Act creates an artifi- 
cial income and it . must, receive a 
strict construction. We mayi also point 
out that the first decision, teferred to 
above dealt with a case under S. 16 
(3) (b) and has specifically laid down 
the proposition that the said provision 
creates an artificial lidbility to tax 
and must be strictly construed. But 
in construing S. 16 (3) (b) the Courts 
cannot ignore the clear and unambi- 
guous expressions contained therein 
and all those expressions must receive 
a proper interpretation. 


| 

17. Taking the first contention 
of Mr. Puri, according to him the cor- 
pus of the property covered by the 
trust (in this case the Government 
Securities) should have been trans- 
ferred for the benefit of the wife’ or 
the minor child. . The minor’ daughter, 
in this case, was not entitled to the 


l 
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corpus of the trust property, namely, 
the securities. We understood Mr. 
Puri to urge that S. 16 (3) (b) of the 
Act will apply only to those cases 
where ultimately the corpus of the 
trust property is also transferred to 
the wife or the minor child, as the 
case may be. We have no hesitation 
in rejecting this contention of Mr. 
Puri. The provisions of S. 16 (3) (b) 
are very clear and the only require- 
ment, so far- as this aspect is concern- 
ed, is that the assets must be trans- 
ferred to any person or association of 
persons and that transfer of assets 


‘must be for the benefit of the- wife or 


the minor child or both In this con- 
nection it is pertinent to note the 
wordings of S. 16-(3) (a) (iii) and Sec- 
tion 16 (3) (a) (iv). The former provi- 
sion clearly refers to assets transferr 
ed directly or indirectly to the wife by 
the husband and the latter provision 
refers to assets transferred directly or 
indirectly to the minor child not being 
a married daughter, but in cL (b) of 
S. 16 (3) the transfer of assets is not 
to the wife or the minor child or both 
but to any person or association of 
persons. Therefore, it is clear that 
when the legislature intended to pro- 
vide for a direct transfer of assets 
either to the wife or to the minor child, 
it has used the expressions as are 
found in S. 16 (8) (a) (iii) and S. 16 (3) 
(a) (iv). The different phraseology 
used in cL (b) of S. 16 (3) makes it 
clear that the transfer of assets need 
not be to the wife or the minor child. 
Nor does the said clause require that 
the corpus of the property, so trans- 
ferred to any person or association o. 
persons, should ultimately vest in the 
wife or the minor child. Mr. Puri 
quite frankly admitted that there is 
no decision to support his contention. 
On the other hand, we find that there 
is a decision of the Bombay High 
Court in Commissioner of Income-tax, 
Bombay v. Mahomed Yusuf Ismail, 
1944-12 ITR 8 = (AIR 1944 Bom 160) 
which is against the contention advan- 
ced by Mr. Puri. In that decision one 
of the questions that arose for consi- 
deration was whether the income 
received by the wife of the assessee 
under a deed of wakf can be included 
in the assessment of the husband under 
S. 16 (3) (b). The assessee therein had 
executed a deed of wakf. Under the 
terms of the said deed, the assessee's 
wife was to get 21% of the income ac- 
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cruing from the property which ` was 
the subject of the wakf deed. It was 
contended that as no part of the assets 
or the corpus had been transferred to’ 
the wife, the income received by the 
latter cannot be included in the taxa- 


ble income of her husband, the asses- ` 


see. A Division Bench of the Bombay 
High Court rejected this contention 
and held that as assets had been trans- 
ferred, under the wakf deed, to the 
trustees and as the transfer was benefi- 

- cial to the wife and that as she had 
got 21% of the income from the pro- 
perties, section 16 (3) (b) of the Act 
was properly applied by the Revenue. 
We are in agreement with this deci- 
sion of the Bombay High Court and as 
such the first contention of Mr. Puri 
will have to be rejected. 


18. Coming to the second con- 
tention, according to Mr. Puri under 
S. 16 (3) (b) of the Act, only so much 
of the income of the person or associa- 
tion of persons to whom the property 
has been transferred for the benefit of 
the wife or the minor child and not the 
income received by the minor that can 
be included in the taxable income of 
the assessee. According to the counsel, 
what has been done by the Revenue is 
to include in the assessment of the ap- 
pellant, the income received by the 
minor daughter in the relevant ac 
counting years. .That’ procedure is 
opposed to S. 16 (3) (b) of the Act. 
Here again, the contention of the learn- 
ed counsel cannot be accepted. If this 
contention is accepted, the position 
will be that the Revenue might have 
included the whole of the income aris- 
ing from the assets transferred to the 
Grindlays Bank and not merely that 
portion of the income which has been 
received by the minor daughter. Such 
a construction is totally opposed to the 
clear provisions of the scheme of Sec- 
tion 16 (3) and in particular the clear 
wording of cl. (b) of S. 16 (3) of the 


Act. 

19. From a plain reading of 
S. 16 (3) (b) it is clear that what Is to 
be included, in computing the © total 


income of the assessee, is that part of - 


the income of the trust which is receiv- 
ed for the benefit in this case of the 
minor daughter. It is the share income 
which has accrued to or has been 
received by the minor daughter under 
the trust deed, in the relevant account- 
ing year, that has to be included in 
the total income of her father, the as- 
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- to the person or 
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sessee. The expression “so much o 
the income” occurring in this clause 
also makes it clear that the said pro- 
vision relates to the share income of 
the minor daughter, in this case, and 
not that of the. Grindlays Bank, the 
trustee. 

20. Section 16, sub-section (3) 
of the Act provides specifically 
for assets transferred to the wife 
or the minor child. The income 
from assets transferred to the wife 
is still to be included in the 
total income of -the husband, if the 
assets have been transferred directly 
or indirectly to the wife by the hus- 
band otherwise than for adequate con- 
sideration (vide sub-section (3) (a) 
(iii) ). Again so much of the income of 
any person or association of persons, 
as arises from assets transferred, other- 
wise than for adequate consideration, 
association, by the 
husband, for the benefit of his wife has 
to be included in the husband’s taxa- 
ble income. (vide sub-section (3) (b)). 
The same sub-section (3) of S. 16 of 
the Act provides for the income, from 
the assets transferred by a father to 
his minor child, to be included in the 
total income of the father, if the assets 
have been transferred, directly or in- 
directly to the minor child, not being 
a married daughter, otherwise than 
for adequate consideration (vide sub- 
section (3) (a) (iv) ). Again, so much of 
the income of any person or associa- 
tion of persons, as arises from assets 
transferred, otherwise than for ade- 
quate consideration, to the person or 
association by the father, for the bene- 
fit of his minor child has to be includ- . 
ed in the father’s taxable -income. 
(vide sub-section (3) (b) ). The above is 
the scheme of S. 16 (3) of the Act. It 
must also be noted that under S. 16 (3) 
(a) sub-clauses (iii) and (iv) and also 
clause (b) of sub-section (3) the trans~ 
fer contemplated thereunder should 


“have been “otherwise than for ade- 


quate consideration”. The words “ade- 
quate consideration” denote considera- 
tion other than mere love and affec- 
tion. There is no controversy, in the 
case before us, that the transfer, by 
way of trust, is one “otherwise than 
for adequate consideration”. It is true 
that when assets are transferred to 
the trustees, as in the case before us, 
there was income in the hands of the 
trustees and the latter were liable to 
pay tax thereon. That, however, is 
not the question before us. The ques- 
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tion before us is whether the income, 
representing the share of the minor 
daughter, which has accrued in the 
hands of the trustee, or was received 
by the said minor could be included 
in the total income of the appellant 
under cl. (b) of sub-s. (3) g S. 16. 


21. For a proper appreciation 
of cl. (b) of S. 16 (3), in our opinion, 
that clause must be read in the con- 
text of the scheme of S. 16; and the 
two clauses (a) and (b) of sub-section 
(3) of S. 16, must be read together. So 
read, the reasonable interpretation to 
be placed on cl. (b) appears to be that 
{the scheme of the section requires that 
an assessee can only be taxed, on the 
income, from a trust fund jcreated for 
the benefit of his wife or minor child 
or both, provided that in the year of 
account, the wife or the minor child, 
or both, have derived some benefit 
under the trust deed. That is, the 
wife or the minor child, ‘either has 
received the income or the income 
has accrued to them: or they 
have a beneficial interest, in the 
income in the relevant year of ac- 
count. From this it follows, that if 
no income accrues or benefit is deriv- 
ed and there is no income at all, so far 
as the minor child, in the icase before 
us, is concerned, then it isinot consis- 
tent with the scheme of'section 16, 
that the income or the benefit which 
is non-existent, so far as the minor 
child is concerned, is to be included in 
the income of his or her father. In the 





case before us, there is no controversy ` 


that the minor daughter has received 
, the income in all the relevant account- 
ing years. 


22. Mr. B. Sen, learned coun- 
sel for the Revenue, has ‘drawn our 
attention to the two decisions of this 
Court, wherein it has been' held that 
S. 16 (3) (b) of the Act applies, to cases 
of trust, like the one before us, and 
that under such circumstances, what 
is to be included in the total income 
of the assessee. is the share of the 
income that has accrued to or ‘has 
been received by the assessee’s wife or 
minor child, or both. The: first deci- 
sion is Tulsidas Kilachand' v. Com- 
missioner of Income-tax; Bombay 
City I, (1961) 42 ITR 1 =: (AIR 1961 
SC 1023). In this case A, the husband, 
had created a trust in respect of cer- 
tain shares owned by him in two com- 
panies. Under the said trust, the wife 


. sum of Rs. 
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of A was to receive the income. A 
sum of Rs. 30,404/- was received by 
the wife, as dividend income, in res- 
pect of the shares, regarding which a 
trust had been created. This amount 
was added to the taxable income of 
the husband under S. 16 (3) (b). This 
Court held that as the transfer of the 
shares by way of trust, had been ef- 
fected and as there was a provision for 
payment of the income accruing from 
the shares to the wife, and as the lat- 
ter had received the dividend income, 
during the relevant accounting year, 


that amount had been rightly includ-. * 


ed by the Revenue in the taxable 
income of the husband. This Court 
further held that such a case falls 
squarely within the special rules con- 
cerning the wife and the minor child 
as laid down in S. 16 (3) (b) of the Act. 

23. The second decision re- 
ferred to by Mr. Sen is (1962) 
44 ITR 876 = (AIR 1963 SC 
433). In that decision the assessee had 
created a trust in 1953 in respect of a 
25,000/- and the trustees 
had also been nominated for the pur- 
pose of administration of the trust. 
Under the trust deed, it was provided 
that the interest accruing on the trust 
amount of Rs.25,000/- was to be accu- 
mulated and added to the corpus of 
the trust and that a minor daughter 
of the asséssee was to receive the 
income from the corpus, increased by 
addition of interest, every year, on her 
attaining the age of 18 years. It was 
further provided that after attaining 
the age of 18 years, the daughter was 
to receive the income during her life- 
time and after her death the corpus 
was to go to certain other persons. The 
daughter, in that case, was to attain 
the age of 18 years only on February 
1, 1959. In the accounting year 1953- 
54, a sum of Rs. 410/- was received as 
interest income on the trust fund and 
it was added by the trustees, in ac- 
cordance with the provisions of the 
trust deed, to the corpus. The Income- 
tax authorities, however, included this 
interest income of Rs. 410/- in the 
total income of the father, the assessee 
under S. 16 (3) (b) of the Act. The 
High Court held that on a true con- 
struction of cL (b) of S. 16 (3) of the 
Act, as no benefit has accrued to the 
minor daughter in the year of account, 
the sum of Rs. 410/- could not be in- 
cluded in the total income of the as- 
sessee. This Court agreed with the 
view of the High Court. 
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24, It is clear from the above 
two decisions that when a trust is 
created, though the income is in the 
hands of the trustees, the underlying 
principle of cl. (b) of S. 16 (3) is that 
so much of the income as represents 
the shares of the wife or the minor 
child, as the case may be, is to be 
included in computing the total income 
of the husband or the father. This is 
consistent with the scheme of S. 16 
and in particular, sub-section (3) there- 
of, which is intended to foil an indivi- 
dual’s atternpt to avoid or reduce the 
extent of tax, by transferring his 
assets to his wife or minor child. From 
the above discussion it follows, that 
the second contention of Mr. Puri can- 
not also be accepted. 





25. Now coming to the second 
question, referred to the High Court, 
which relates to the reduction claimed 
by the assessee of the annual letting 
value of Faridkot House in Diploma- 
tic Enclave, New Delhi, we have al- 
ready pointed out that the said claim 
has been rejected by the Revenue, as 
well as by the High Court. It is ad- 
mitted by the Revenue as well as the 
assessee, that the claim of the appel- 
lant in this regard in respect of the 
residential house in Lytton Road, New 
Delhi, has been allowed by the Reve- 
nue. The auestion regarding the house 
in Diplomatic Enclave arises only for 
the assessment year 1960-61. The 
Income-tax Officer has not given any 
reason for rejecting the claim of the 
assessee, The Appellate Assistant 
Commissioner has held that as the ap- 
pellant has been granted the usual al- 
lowance in respect of Faridkot House 
in Lytton Road, he is not entitled to 
any further allowance in respect of 
another house. In fact the officer has 
said that both the houses have to be 
treated as one unit for purposes of 
computing the annual letting value. 
But there is one finding, in the order 
of the Appellate Assistant Commis- 
sioner, which is to be noted, namely, 
that the houses in Lytton Road and 
Diplomatic Enclave are used and oc- 
cupied by the assessee for residential 
purposes. The Income-tax Appellate 
Tribunal has not differed from the 
finding of the Appellate Assistant 
Commissioner that both the houses are 
used and occupied for residential pur- 
poses by the assessee. But the Appel- 
late Tribunal has also taken the view 
that the assessee is entitled to the 
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necessary allowance only in respect of 
one residential house, under the first 
proviso to S. 9 (2) and that the second 
proviso thereto does not help the as- 
sessee. According to the Appellate 
Tribunal, the second proviso to S. 9 (2) 
of the Act will take in cases where the 
property, in the occupation of an as- 
sessee for purposes of residence, con- 
sists of more than one residential house 
but so situated as to form one pro- 
perty. The Appellate Tribunal has 
given an illustration of a palace or a 
bungalow with various out-houses. In 
such a case. according to the Appellate 
Tribunal, all the buildings situated in 
one compound are to be treated collec- 
tively as one property, for the purpose 
of the first proviso. In this view, the 
Appellate Tribunal also rejected the 
claim of the assessee in respect of the 
house in Diplomatie Enclave. 


26. The High Court has very 
summarily rejected the claim of the 
appellant in this regard. After referr- 
ing to the contention of the assessee 
that the second - proviso to S. 9 (2) 
clearly indicates that the first proviso 
contemplates an assessee having more 
than one residential house it has 
held that the said contention cannot be 
accepted. f 

27. Mr. K. C. Puri, learned 
counsel for the appellant has urged 
that the finding of the Appellate 
Assistant Commissioner that the two 
houses in Lytton Road and Diplomatic 
Enclave are used for residential pur- 
poses by the assessee, has not been de- 
parted from by either the Appellate 
Tribunal or the High Court. On this 
basis, Mr. Puri urged that a reading 
of the first and second provisos to 
section 9 (2) of the Act clearly shows 
that the allowance, to an assessee, is 
not confined only to one residential 
house, as held by the Revenue and the 
High Court. A reading of the second 


proviso to sub-section (2) clearly, in 
our opinion, indicates that the first 
proviso will take in more than one 


residential house, if the assessee is 
able to establish that all the houses 
are occupied by him for purposes of 
is own residence. So far as this is 
concerned, we have already pointed 
out that the finding is in favour of the 
assessee, S 
28. Mr. B. Sen, learned coun- 
sel for the Revenue, found considera- 
ble difficulty in supporting the order 
of the High Court, answering question 
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No. 2 in the negative and against the 
appellant. But he attempted to argue 
that the question, whether! the assessee 
is actually occupying the house in 
Diplomatic Enclave also for purposes 
of his own residence, has not been 
investigated. We aré not inclined to 
accept this contention of Mr. Sen. We 
have already referred’ to the finding of 
the Appellate Assistant Commissioner 
to the effect that both the houses — one 
in Lytton Road and the other in Dip- 
Jomatic Enclave — are used and occupi- 
ed by the appellant for purposes of his 
own residence. This: finding has not 
been disturbed either by the Appellate 
Tribunal or by the High Court. If so, 
on a proper construction of the first 
roviso to sub-section (2) read with its 
second proviso clearly supports the 
-lecontention of Mr. Puri that the view 
of the Revenue and the High Court 
that the assessee can. claim allowance 
only for one residential house, is er- 
roneous. 

29. To conclude, we are in 
agreement with the view- of the High 
Court when it answered the question 
No. 1 in the affirmative and against 
the assessee. But we answer the ques- 
tion No. 2 in the affirmative in favour 


of the assessee. Our answer to ques-. 


tion No. 2 will be substituted, in the 
place of that given by the High Court. 
The judgment and order of the High 
Court are modified to the extent indi- 
cated above, and the appeals are al- 
lowed in part. The parties will bear 
their own costs. i | 

Appeals pariy allowed. 


AIR 1972 SUPREME a 16 
(C 59 C 4) 
(From: “Allshathady* 
A. N. RAY AND D. G. PALEKAR, JJ. 
Ramesh Chandra, Appellant v. 
The State of U. P., Respondent. 
Criminal Appeal No. 139 of 1968, 
D/- 14-10-1971. | 
(A) Criminal P. C. (1898), S. 439— 
What Court can proceed | under this 
section — Objection as to forfeiture of 
a surety bond by the Court other 
than the Court in which it was exe- 
cuted on the ground of want of jaris- 


*(Criminal Revn. No. 1130 of 1966, D/- 
17-5-1966 — All) 
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diction cannot be raised at the time of 
revision as the plea of jurisdiction is 


interlaced with questions of facts. 


(Para 10) 

(B) Criminal P. C. (1898), S. 514— 
Forfeiture of bond — What Court can 
proceed under this section — If a sure- 
ty undertakes to produce certain pro- 
perty whenever ordered by the Court 
he undertakes to produce in the Court 
which deals with the case also as the 


‘undertaking is not to any particular 


Court. - (Para 13) 


Thus where the surety undertook 
to produce the truck for which he had 
executed a surety bond while the 
Court gave it in his custody, whenever 
ordered by the Court, he undertook to 
produce it in the Court which dealt 
with the: case. Hence it could not be 
said that he undertook to produce it 
in the Court in which he had execut- 
ed the bond. (Para 13) 


Cases Referred: Chronological Paras 


(1943) AIR 1943 Bom 178 (V 30)= 
_ 44 Cri LJ 549, Ballabhdas Moti- 
ram Gupta v. Emperor- 12 


Mr. E. C. Agrawala, Advocate, for 
Appellant; Mr. O. P. Rana, Advocate, 
for Respondent. 


` The Judgment of the Court was 
delivered by 

-RAY, J.: This appeal is by special 
leave against the judgment dated 17 
May, 1968 of the Allahabad High 
Court. The order of the Allahabad 
High Court was passed on a revision 
application of the appellant against the 
order dated 28 January, 1966 of the 
Civil and Sessions Judge, Agra reject- 
ing the revision against the order of 
the Magistrate dated 5 June, 1965 for- 
feiting the surety bond of the appel- 
lant and directing the sum of Rupees 
20 ,000/- be realised from the appellant. 


2: The bond came to be fur- 
ddei by the appellant under these 
circumstances. One Kishan Lal Gupta 
made an application for obtaining cus- 
tody of truck No. RJZ-1724 in the 
case of State v. Sua Lal under the Es- 
sential Commodities Act in the court 
of the Sub-Divisional Magistrate. Kir- 
aoli Kheragarh. The truck had been 
seized by the police on the allegation 
that it was carrying essential commodi- 
ties to a prohibited area. The truck 
was in the custody of the police at 
P Sikri Police Station. 

3. © On 16 December, 1963 the 
Sub-Divisional Magistrate Kiroali, 
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Kheragarh, Agra ordered delivery of 
the truck be given on furnishing two 
sureties of Rs. 10,000/- each with the 
_personal bond of the like amount. The 
prosecution filed a revision against the 
order. The Additional District Magis- 
trate, Kheragarh rejected the revision 
application on 1 January, 1964 with 
the observation that it was for the 
Magistrate to decide as to who was to 
` be given temporary custody of the 
truck and the matter required clarifi- 
cation. The prosecution moved that 
the truck should be given to the cus- 
tody of the Manager, Government 
Roadways of the Regional Transport 
Officer. Eventually, the Sub-Divi- 
sional Magistrate Kiraoli Kheragarh 
on 9th January, 1964 ordered that the 
truck might be given to the custody of 
reliable and independent person on 
furnishing two independent sureties of 
Rs. 20,000/- each and 
bond of the like amount. 

4. It is in this context of 
events that the appellant on 13 Janu- 
ary, 1964 in the court of the Sub-Divi- 
sional Magistrate, Kiraoli Kheragarh, 
Agra declared himself surety for truck 
Oe RJZ-1724 and gave a bond as fol- 
ows: 


“I do hereby bind myself to pro- 

duce the said truck whenever ordered 
by the court to produce the same ard 
in case of my making default therein 
I bind myself to forfeit to the Govern- 
ment the sum of Rs. 20,000”. 
On 13 January, 1964 the appellant also 
gave a personal bond that he owned 
property worth Rs. 1,05,000/- and fur- 
ther declared that he would not dis- 
pose of his property till the bond is 
discharged by the Sessions Court.. 


5. On'1 May, 1965 the Sub- 
Divisional Magistrate, Kheragarh gave 
notice to the appellant and the other 
surety Kishan Lal Gupta that the truck 

had not been produced in the. court 
© and the sureties were informed to pro- 
duce the truck in the court of the Sub- 
Divisional Magistrate, Kheragarh on 
10 May, 1965 and also show. cause as 
to why the-surety bond of Rs. 20,000/- 
should not be forfeited. 


6 On 5 June, 1965 the Sub- 
Divisional Magistrate, Kheragarh pass- 
ed an order recording that in spite of 
notices the sureties 
the truck and failed to make any res- 
ponse, The Sub-Divisional Magistrate 
further recorded in the order that 
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under order dated 10 May, 1965 the 
surety bond was forfeited and notice 
Was given to the appellant to show 
cause as to why the said ` amount of 
the surety was not to be realised from 
the appellant. In spite of service of 
the notice on the appellant he did not 
make any response. The Sub-Divi- 
sional Magistrate under these circum- 
stances on 5 June, 1965 passed an order 
that the amount of Rs. 20,000/- of the 
surety bond should - be realised from 
the appellant as a fine. 


T. The appellant made an ap- 
plication in revision against the order 
of the Sub-Divisional Magistrate. The 
application was before the Civil and 
Sessions Judge, Agra who rejected the 
ee application on 28. January, 


8. The appellant thereafter 
went up in revision to the High Court 
at Allahabad against the order of the 
Civil and Sessions Judge dated 28 | 
January, 1966. The High Court said 
that there was no explanation as to 
why the truck was not produced. The 
High Court found it a clear case that 
the entire amount of the bond be re- 
covered from the appellant. On be- 
half of the appellant prayer was made 
for reduction of the amount. The High 
Court found no justification for the 
same. Before the High Court-the point 
was raised that the surety bond was 
given in one court and it was forfeit- 
ed in another court, The High Court 
did not allow the question to be rais- 
ed on the ground that the point had 
not been raised either before the 
Magistrate or the Sessions Judge, and, 
therefore, the High Court declined to 
allow any such question to be raised. 

9. Counsel for the appellant 
contended that the bond was executed 
in the Court of the Sub-Divisional 
Magistrate, Kiraoli and the order of 
forfeiture of the surety bond was pass- 
ed by the Sub-Divisional Magistrate, 
Kheragarh and it was only the Court 
of the Sub-Divisional Magistrate, 
Kiraoli which could forfeit the bond 
amount and no other court could. 

10. The High Court rightly 
refused the appellant to urge this 
ground as to want of jurisdiction of 
the court of Sub-Divisional Magistrate, 
Kheragarh to forfeit the bond amount. 
Such a plea of jurisdiction is interlac- 
ed with questions of fact. It may be 
that the case was transferred from the 
Court of one Magistrate to the Court 
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of another. It may be that a particu- 
lar Court is abolished and the jurisdic- 
tion of the abolished Court’ is trans- 
ferred to the other court. It may be 
that allocation of business is changed 
or redistributed among Magistrate’s 
Court from time to time. If!this parti- 
cular ground has been urged at the 





proper time these facts ‘could have 
been elucidated. a 
11. It will appear from. the 


` records that the surety bond|was given 
on` 13 January, 1964 in the Court of 


Sub-Divisional Magistrate, Kiraoli 
Kheragarh, Agra. The personal bond 
of the appellant was given on the 


same day before the same Magistrate. 
The notice dated 1 May, 1965 for pro- 
duction of the truck and for’ forfeiture 
of the surety money in default of pro- 
duction was given by the court of Sub- 
Divisional Magistrate, Kiraoli Khera- 
garh, Agra and was signed by| Sub-Divi- 
sional Magistrate, Kheragarh. The 
order dated 5 June, 1965 was also by 
the court of Sub-Divisional Magistrate, 
Kiraoli Kheragarh, Agra and signed 
by Sub-Divisional Magistrate, Khera- 
garh. The Judgment dated 28 January, 
1966 of the Court of Session Judge, 
Agra also stated that the case was 
pending before Sub-Divisional Magis- 
trate, Kheragarh. These facts indicate 
many probabilities and that is why the 
High Court rightly declined to go into 
the question. 


12. Counsel for the' appellant 
relied on the provisions contained in 
section 514 of the Criminal (Procedure 
_ Code and the Bench decision of the 
Bombay High Court in Ballabhdas 
Motiram Gupta v. Emperor. AIR 
1943 Bom 178 in support of’ the 
proposition that the bond given to a 
court could be forfeited only by that 
court. In the Bombay case! the bond 
was given by the accused for his ap- 
pearance in the court of the Chief 
Presidency Magistrate. Theibond was 
forfeited by an order of the!8th Presi- 
dency Magistrate to whose court the 
case had been transferred. The terms 
of the bond in the Bombay :case were 
that the accused bound himself to at- 
tend in the court of the Chief Presi- 


dency Magistrate on 29 February, next’ 


to answer to the charge and to con- 
tinue so to attend until: otherwise 
directed by the Court. The accused 
attended on 29 February and there- 
after continued to attend the court of 
the Chief Presidency Magistrate until 
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20 April when the case was transferr- 
ed to the Court of Eighth Presidency 
Magistrate. The accused continued to 
appear before the Eighth Presidency 
Magistrate until 5 December, when he 
made the default. The question was 
whether the accused had broken the 
condition of the bond. The Bombay 
High Court came to the conclusion that 
he did not. The reason was that the 
accused had undertaken to attend the 
court of the Chief Presidency Magis- 
trate and to continue so to attend, i.e. 
to attend the court of the Chief Presi- 
dency Magistrate until otherwise 
directed by the Court. It was held 
that the court of the Chief Presidency 
Magistrate could direct the accused to 
cease attendance in the Chief Presi- 
dency Magistrate’s court but it could 
not direct him to attend some other 
court which he had not undertaken to 
attend. On the construction of the 
bond it was found that the accused did 
not commit a breach of the bond. 


13. Even if the appellant were 
permitted to raise this question in the 
present case without any question of 
fact and purely on the construction of 
the bond it would appear that the ap- 
pellant bound himself to produce the 
truck whenever ordered by the court 
to produce the same. Therefore, there 
was no undertaking to produce the 
truck in a particular court. The under- 
taking was to produce the truck when- 
ever ordered by the Court. The under- 
taking was to the court of the Magis- 
trate. The Magistrate exercises juris- 
diction in the whole district under sec- 
tion 12 of the Criminal Procedure 
Code. Furthermore, the bond provid- 
ed that in case of default the appel- 
lant bound himself to forfeit to the 
Government the sum of. Rs. 20,000. 
Therefore purely on a construction of 
the surety bond the appellant became 
liable to the State for the sum of 
Rs, 20,000 by reason of default to pro- 
duce the truck when he was called 
upon to do so. The word ‘Court’ in the 
bond in the present case will mean 
the Magistrate’s court which dealt with 
the case. 


14. The appeal, therefore, fails 
and is dismissed. 


Appeal dismissed. 
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AIR 1972 SUPREME COURT 19 
(V 59 C 5) 


(From: Calcutta)* 


K. S. HEGDE AND A. N. 
GROVER, JJ. 

The Commissioner of Income-tax, 
West Bengal I, Calcutta’ (In all the 
Appeals), Appellant v. Birla Cotton 
Spinning and Weaving Mills Ltd. (In 
C. As. Nos. 1351 to 1353 and 1897 of 
1968), Birla Brothers (P) Ltd. (In C. 
A. No. 1241 of 1968), Respondents. 


Civil Appeals Nos. 1351 to 1353, 
1897 and 1241 of 1968, D/- 17-8-1971. 


Income-tax Act (1922), Sec- 
tion 10 (2) (xv) — Business Expendi- 
ture — Law charges reasonably and 
honestly incurred in proceedings under 
the Taxation of Income (Investigation 
Commission) Act, 1947, are permissi- 
ble deduction in computation of pro- 
fits of the business of the assessee. 

(Para 9) 

In determining whether an allo- 
wance contemplated in S. 10 (2) (xv) 
is deductible the essential test which 
has to be applied is whether the ex- 
penses were incurred for the pre- 
servation and protection of the as- 
sessee’s business from any such pro- 
cess or proceedings which might have 
resulted in the reduction of its income 
and profits and whether the same 
were actually and honestly incurred. 

(Para 9) 
. The proceeding before the Inves- 
tigation Commission is not a civil pro- 
ceeding; but it is a statutory proceed- 
ing with a view to collecting materials 
for more taxation. Therefore if the 
proceeding touches the business of as- 
sessee the expenditure incurred by 
the assessee in safeguarding its interest 
before the Commission would be an 
allowable deduction. (Para 10) 


Such an expenditure is no doubt 
for earning profits but it is incurred 
by the assessee in opposing a coercive 
governmental action with the object 
of saving taxation and safeguarding 
business and thus is justified by com- 
mercial expediency and is- therefore, 
allowable under Section 10 (2) (xv) 
of the Act. AIR 1966 SC 1250, Dis- 
tinguished. AIR 1969 Cal 171 and 


*((1) ITR No. 136 of 1962 = ILR (1967) 
1 Cal 493. (2) ITR No. 154 of 1964, 
D/- 9-2-1968 — Cal. (3) ITR No. 54 
of 1963, D/- 28-6-1967 — Cal). 
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views of Viscount Simon and Lord 

Oaksey in (1948) 30 Tax Cas 267, Ap- 

proved. (Para 10) 

Cases Referred: Chronological Paras 

(1971) 1971 Tax. L. R. 827 = 81 
ITR 34 (Bom), R. B. Bansilal 
Abirchand Spg. and Wvg. Mills 
v. Commr. of Income-tax, Poona 7 

(1969) AIR 1969 Cal 171 (V 56) = 
77 ITR 575, Commr. of Income 
Tax, Calcutta v. Calcutta Land- 
ing and Shipping Co. Ltd. 

(1967) AIR 1967 SC 444 (V 54) = 
63 ITR 207, Sree Meenakshi 
Mills Ltd. v. Commr. of Income 
Tax, Madras 

(1966) AIR 1966 SC 1250 (V 53) = 
60 ITR 277, Travancore Titanium 
Product Ltd. v. Commr. of In- 
come Tax, Kerala 

(1955) AIR 1955 SC 13 (V 42) = 
26 ITR 713, Sree Meenakshi 
Mills Ltd., Madurai v. A. V. 
Visvanatha Sastri 3 

(1954) AIR 1954 SC 545 (V 41) = 
26 ITR 1, Surajmal Mohta and 
Co, v. A. V. Viswanatha Sastri 3 

(1948) 30 Tax Cas 267 = 1948-2 
All ER 367, Smith’s Potato 


7, 8 


6, 8 


Estate Ltd. v. Bolland 7. 8, 9 
Mr. Jagadish Swarup, Solicitor- 
General of India and Mr. S. T. Desai, 


Sr. Advocate, (M/s. S. K. Aiyar, R. N. 
Sachthey and B. D. Sharma, Ad- 
vocates with them), (In C. As. Nos. 
1241 and 1351 to 1353 of 1968) and 
M/s. B. B. Ahuja, R. N. Sachthey and 
B. D. Sharma, Advocates (In C. A. 
No. 1897 of 1968), for Appellants; M/s. 
B. Sen and A. C. Mitra, Sr. Advocates, 
(M/s. N. R. Khaitan, O. -P. Khaitan, B. 
P. Maheshwari and Miss Krishna Sen, 
Advocates with them) (In C. As. Nos. 
1351 to 1353 and 1897 of 1968) and 
Miss Krishna Sen, M/s. N. R. Khaitan, 
O. P. Khaitan and B. P. Maheshwari, 
Advocates (In C. A. No. 1241 of 1968), 
for Respondents. 


The Judgment of the Court was 
delivered by 


GROVER, J.:— These appeals 
from a judgment of the Calcutta High 
Court have been brought by certificate 
under Section 66A (2) of the Indian 
Income-tax Act, 1922, hereinafter 
called the ‘Act’ and involve a common 
question, namely, whether the law 
charges incurred in connection with 
the proceedings before the Investiga- 
tion Commission were an allowable 
deduction in computation of the pro- 
fits of the business of the assessee, 
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2. The facts in the first batch 
of appeals i.e. C. As. 1351-1353/68 may 
be stated. During ' the assessment 
years 1952-53, 1953-54 and 1954-55 
the assessee, which is a public limited 
company, spent Rs. 3810/-, Rs! 1,42,377/- 
and Rupees 2,42,688/- for representing 
its case before the Investigation Com- 
mission relating to the past assessment 
years 1941-42 to 1947-48. These ex- 
penses which were termed as “general 
expenses” were claimed by the as- 
sessee as deduction under Sec- 

.tion 10 (2) (xv) or in the alternative 
under Section 10 (1) of the Income-tax 
Act 1922, hereinafter called] the ‘Act’. 
The Income-tax Officer disallowed the 


claim. His order was upheld by the. 


‘Appellate Assistant Commissioner and 
the Appellate Tribunal. Thereupon 
the assessee moved the Tribunal under 
Section 66 (1) of the Act to state the 
case and refer the question of law 
arising out of its order. The Tribunal 
submitted a common statement of the 
case and referred the following ques- 
tion to the High Court :— i 


“Whether on the facts and in the 
circumstances.of the ease the Tribunal 
was right in holding that the law 


charges incurred in connection with’ 


the proceedings before the 'Investiga- 
tion Commission were not: allowable 
deductions in computation of the pro- 
fits of the business either under Sec- 
tion 10 (1) or under Section 10 (2) (xv) 
of the Income-tax Act, 1922?” 

The High Court held that the expendi- 
ture incurred by the assessee in op- 
posing: an illegal and coercive Govern- 
ment action with the object/of saving 
taxation and safeguarding | the busi- 
ness was justified by. commercial ex- 
pediency and was an allowable exa 
penditure. 


3. It is necessary at |this stage 
to notice the purpose of the Taxation 
of Income (Investigation | Commis- 
sion) Act 1947, hereinafter called the 
‘Investigation Commission Act’ as also 
some of its relevant provisions. That 
Act was enacted for the purpose of 
ascertaining whether the actual incid- 
ence of taxation on income was and 
had been in recent years in accord- 
ance with the provisions of law and 
the extent to which the existing law 
and procedure for the assessment and 
recovery of such taxation was ade- 
quate to prevent the evasion thereof 
and to make provision for 'investiga- 
tion into such matters. Section 5 (1) 
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conferred power on the Central 
Government to refer particular cases 
or points to the Commission for in- 
vestigation and, report if the Govern- 
ment was of the opinion ‘that there 
had been substantial evasion of pay- 
ment of Income-tax in such cases. If 
in the course of investigation the 
Commission had reasons to believe 
that some person other than the one 
case was being investigated 
had avoided payment of Income-tax the 
Commission was authorised under 
sub-section (4) of Section 5 to report 
to the Central Government. The ul- 
timate object of invstigation was col- 
lection of material showing evasion 
of tax so that the avoided income 
could be subjected to taxation and. 


‘penalties imposed for evasion. Sec- 


tion 5 (1) of the Investigation Com- 
mission Act was struck down by this 
Court as unconstitutional in Shree 
Meenakshi Mills Ltd., Madurai 
v. A V. Viswanatha Sastri, 
26 ITR 713 = (AIR 1955 SC 13). 
Similarly Section 5 (4) was declared 
to be void and unconstitutional in 
Surajmal Mohta and Co. v. A V. 
Viswanatha Sastri, 26 ITR 1 = (AIR 
1954 SC: 545). 


4, As a result of investigation 
into the affairs of Birla group of con- 
cerns the case of the assessee was refer- 
red to the Commission while it was 
‘unctioning for investigation. The as- 
sessee engaged eminent lawyers and 
incurred the expenses in question in 
conducting appropriate proceedings 
before the Commission as also in courts 
where the vires of the aforesaid In- 
vestigation Commission Act were 
challenged. 


5. Sub-section (1) of S.10 of the ` 
Act provides that tax shall be payable 
by the assessee under the head profits 
and gains of business, profession or 
vocation in respect of the profits and 
gains of any business, profession or 
vocation carried on by him. Among the 
allowances which are not to be inclu- 
ded in the computation of such. profits 
and gains it is provided by sub-section 
(2) (xv) of section 10 as follows:- 


“Section 10 (2) (xv). Any expendi- 
ture not being an allowance of the 
nature described in any of the clauses 
(i) to (xiv) inclusive, and not being the 
nature of capital expenditure or per- . 
sonal expenses of the assessee laid out 
or expended wholly and exclusively for 
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_ the purpose of such business, profession 
or vocation.” 


_ 6. The expression “for the purpose 

-` of the business” is essentially wider 
| than the expression “for the purpose of 
earning profits.” It covers not only 
the running of the business or its ad- 
ministration but also measures for the 
preservation of the ~ business and pro- 
tection of its assets and property. It 
may legitimately comprehend many 
other acts incidental to the carrying 
on of the’ business. In Travancore 
Titanium Product Ltd. v. Commr.. of 
Income-tax, Kerala, 60 ITR 277 at p. 
282 = (AIR 1966 SC 1250) the position 
relating to expenditure which can be 
.deducted under S. 10 (2) (xv) of the 
Act was summarised thus: i 


“The nature of the expenditure or 
outgoing must be adjudged in the 
light of accepted commercial practice 
and trading principles.. The expendi- 


ture must be incidental to the business. 


and must be necessitated or justified 
by commercial expediency. It must 
be directly and intimately connected 
with the business and be laid out by 
the taxpayer in his character as a 
trader. To be a permissible deduction, 
there must be a direct and intimate 
connection between the expenditure 
and the business, i.e. between the ex- 
penditure and the character of the as- 


sessee as a trader, and not as owner. 


of assets, even if they are assets of the 
business.” 

It is well settled. by now that the de- 
ductibility ` of expenditure incurred in 
prosecuting the civil proceedings to 
resist the enforcement of a measure, 
legislative or executive. which means 


restriction on the carrying on ofa. 


business or to obtain a declaration 
that the measure is invalid; would, 
if other conditions are satisfied, be 
admissible as a deduction under Sec- 
tion 10 (2) (xv). Deductibility of 
such expenditure does not depend on 
the final outcome of those proceed- 
ings. However, wrong-headed, ill-ad- 
vised, unduly optimistic or over con- 
fident in his conviction the assessee 
might appear in the light of the ul- 
timate decision, expenditure in pro- 
secuting a civil proceeding cannot be 
denied as a permissible deduction if 
it is reasonably and honestly incurred 
to promote the interest of the business. 
(See Sree Meenakshi Mills Ltd. v. 
Commissioner of Income-tax Madras 
63 ITR 207. = (AIR 1967 SC 444). 
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_ 7. | .The point which has pre- 
sented some difficulty at least in the 
English Courts is whether the expen- 
diture incurred by the trader in fight-- 
ing the Revenue’s assessment can be 
Tegarded-an allowable expenditure. In’ 
Smith’s Potato Estate Ltd. v. Bolland, 
(1948) 30 Tax Cas 267 expenses had been 
incurred in filing an appeal -against 
the decision of the Commissioners of 
Inland Revenue to the Board of Re- 
ferees in the matter of certain expen- 
dituré which had been claimed by the 
assessee as an allowable deduction. It. 
was held by the majority (Viscount 
Simon and Lord Oaksey dissenting) 
that the expenditure was not an allow- ‘ 
able deduction for Income-tax and ex- 
cess profits tax purposes. The basis of 
the view of the majority was that the 
expenses on the litigation undertaken 
for the purpose of reducing the amount 
of tax payable was not incurred by 
a trader for the purpose of his trade 


‘but partly at least for the purpose of 


his relationship to the crown as a tax- 
payer. Therefore the expenditure 
was not ‘wholly and exclusively for 
the purpose of the trade. Viscount 
Simon and Lord Oaksey, who took the , 
contrary view, considered that atten- 
tion should be concentrated on the 
statutory words that litigation under- 
taken for the purpose of reducing the 
amount of tax payable was under- 
taken “wholly and exclusively" 
for the purpose of the trade in that 
the reduction in the amount of tax 
increased the trader’s monetary re- 
sources and so promoted the carrying 
on of the trade and the earning of the 
trading profits. (See also Simon’s In- 
come-tax, Second Edition, Vol. 2, pages 
216-217). In Commissioner of Income- 
tax, Calcutta v. Calcutta Landing and 
shipping Co. Ltd, 77 ITR 575 = (AIR 
1969 Cal 171) the Calcutta High Court 
has sought to distinguish the language 
of Section 10 (2) (xv) from that of 
the provisions in the English Income- 
tax law and has given weighty rea- 
sons for accepting the opinion of 
Viscount Simon and Lord Oaksey, 
particularly, because of the observa- 
tions of this Court in the decisions 
which we have already noticed. The 
above case was followed by a Full 
Bench of the Bombay High Court in 
R. B. Bansilal Abirchan Spinning and 
Weaving Mills v. Commr. of Income- 
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tax Poona, 81 ITR 34 = (1971 
Tax L. R. 827) (Bom). 
8. Learned counsel for the 


Revenue has relied upon, the observa- 
. tions extracted at an earlier stage from 
the case of Travancore Titanium Pro- 
duct Ltd., 60 ITR 277 = (AIR 1966 SC 
1250) and has argued that there must 
be a direct and intimate connection be- 
tween the expenditure of the business 
ie. between the expenditure and the 
character of the assessee as a trader 
and not as an owner of assets. We 
are unable to appreciate how these 
observations which were made in the 
. light of different facts in any way 
militate against the view of Viscount 
Simon and Lord Oaksey in Smith 
Potato Estate case, (1948) 30 Tax Cas 
267 as also the decision of the Calcutta 
. High Court in Calcutta Landing and 
Shipping Co. case, 77 ITR 575 = (AIR 
1969 Cal 171). It may be pointed out 


that in the decision relied upon by the. 


Revenue the question was whether 
the tax imposed under the Wealth 
Tax Act on the owner of, assets was a 
permissible ‘deduction under Sec- 
tion 10 (2) (xv) of the Act. It was 
emphasised by this Court that the 
charge of the tax was the same whe- 
ther the assets were part of or used in 
the trading organisation of the owner 
or were merely owned by him. The 
assets of the tax-payer whether in- 
corporated or not become chargeable 
to tax because they were owned by 
him and not because they were used 
by him in the business. The position 
is quite different when it has to be 
decided whether an allowance contem- 
plated in Section 10 (2) (xv) is dedu- 
ctible. 


9. The essential test which has 
to be applied is whether the expenses 
were incurred for the’ preservation 
and protection of the assessee’s busi- 
ness from any such process or proceed- 
ings which might have resulted in the 
reduction of its income and profits 
and whether the same were actually 
and honestly incurred. It is not possible 
to understand how the expenditure on 
the proceedings in respect of the In- 
vestigation Commission by the as- 
sessee will not fall within the above 
rule. Even otherwise the expenditure 
was incidental to the business and 
was necessitated or justified by com- 
mercial expediency. It must be re- 
membered that the earning of profits 
and the payment of taxes are not 


{ 


isolated and independent activities of 
a business. These activities are con- 
tinuous and take place from year to 
year during the whole period for which 
the business continues. If the assessee 
takes any steps for reducing its liabili- 
ty to tax which result in more funds 
being left for the purpose of carrying 
on the business there is always a possi- 
bility of higher profits. To give an 
illustration, if an assessee can, by an 
appropriate proceedings succeed in get- 
ting its tax liability for gains and pro- 
fits reduced by a sum of Rs. 1,00,000/- 
that amount will essentially become 
available for the purpose of business 
with a reasonable expectation of more 
profits. As was observed by Viscount, 
Simon in Smith Potato Estate case, 
(1948) 30 Tax Cas 267 if the trader 
considers that the Revenue seeks to 
take too large a share and to leave him 
with too little the expenditure which 
the trader ineurs in endeavouring to 
correct this mistake is a disbursement 
laid out for the. purposes of his trade. 
If he succeeds he will have more 
money with which to earn profits 
next year. 


10. The High Court in the 
judgment under appeal, after a dis- 
cussion of the relevant case law, ap- 
proached the matter in this way. The 
proceeding before the Investigation 
Commission is not a civil proceeding; 
but it is a statutory proceeding with a 
view to collecting materials for more 
taxation. Therefore if the proceeding 
touched the business of assessee the 
expenditure incurred by the assessee 
in safeguarding its interest before the 
Commission would be an allowable 
deduction. It was pointed out — and 
this was based on the material on the 
record—that the Commission was hold- 
ing an investigation ona suspected 
escapement of income to the tune of 
about Rupees 4 crores. Taxes levied 
on that income and the penalties im- 
posed would naturally have been very 
heavy for the business of the assessee 
and might have either crippled or an- 
nihilated it. To preserve the business 
from an investigation which, according 
to the assessee, was unlawful the as- 
sessee was justified in taking proper 
steps and spending monies therefor. 
Such an expenditure was no doubt for 
earning profits but was aimed at pre- 
servation of business from the inroads 
of piece of legislation which, it was 
maintained, was unconstitutional and 
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was so held by this Court later in 
certain decisions that have already 
been mentioned. The expenditure 
which was incurred by the | as- 
sessee in opposing a coercive govern- 
mental action with the object of sav- 
ing taxation and safeguarding business 
was justified by commercial expe- 
diency and was, therefore, allowable 
under Section 10 (2) (xv) of the Act. 
We have no doubt that the above ap- 
proach of the High Court and its ulti- 
mate decision were fully justified on 
principle and authority. 


11. In the result all these ap- 
peals fail and are dismissed. But the 
respondent will be entitled to costs 
only in C. As. 1351-1353/68. One hear- 
ing fee. 

Appeals dismissed. 


AIR 1972 SUPREME COURT 23 
(V 59 C 6) 


(From Kerala: (1968) 68 ITR 132) 


_K.S. HEGDE AND A N. 
GROVER, JJ. 


The Commissioner of Gift Tax. 
Kerala, Appellant v. P. Gheevarghese, 
Travancore Timbers and Products, 
Kottayam, Respondent. 


Civil Appeal No. 2293 of 1968, D/- 
20-9-1971. 


Gift Tax Act (1958), Sec. 5 (1) (xiv) 
— Assessee converting his sole pro- 
prietary business into a partnership 
business by admitting daughters as 
‘partners — Share capital of daughters 
contributed by assessee — Transfer of 
all assets and property including good- 
will of proprietary business to partner- 
ship — No tax held payable on the 
goodwill in view of facts — The gift 
of amount representing the share 
capital of daughters held not exempted 
under Section 5 (1) (xiv). (1968) 68 
ITR 132 (Ker), Reversed; AIR 1970 
SC 1535 and AIR 1972 SC 19 and AIR 
1953 SC 333, Rel. on. 


The assessee converted his sole 
-proprietary business into a partnership 
business. The partnership consisted of 
the assessee and his two major 
daughters. The capital of the partner- 
ship was Rupees 4,00,000. The asses- 
see contributed Rupees 3,50,000 and 
the daughters contributed Rupees 25,000 
each. ‘The contribution of the capital 
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by the daughters’ was effected by 
transfer of Rupees 25,000 from the as- 
sessee’s account to the account of 
each of the- daughters. The partner- 
ship was expressly stated to be at will. 
The correct reading of the deed indi- 
cated that the partners could go out 
of the partnership in terms of the 
clause in the deed of partnership. It 
was further provided in the deed that 
even the minor children would in due 
course, be admitted to partnership. All 
the assets including the goodwill of the 
proprietary business were transferred 
to the partnership and in these assets 
the partners were entitled to shares in 
proportion to their share in capital. 
The profits and losses of the partner- 
ship business, however, were to be 
divided in equal shares between all 
the three partners. The assessee re- 
tained complete control over the run- 
ning of the partnership business. The 
assessee filed a return of gift tax in 
respect of the gift of Rupees 50,000 in 
favour of his daughters representing 
the share capital contributed by his 
daughters. The department, however, 
took the view that in addition to that 
amount the assessee had gifted 1/3 
portion of the goodwill of his pro- 
prietary business to each of his 
daughters. 


Held (i) that in the facts and cir- 
cumstances no gift tax was payable on 
the goodwill of the assessee’s business. 
The departmental authorities never 
treated all the assets and property of 
the proprietary business as a gift but 
picked up only one of the assets name- 
ly the goodwill of the business and re- 
garded that as the subject of gift. This 
approach was wholly incomprehen- 
sible. (Para 5) 


Held (ii) that the gift of Rupees 
25000 to each of the dauguiters was not 
exempt under Section 5 (i) (xiv) as 
there was no cogent material to come 
to the conclusion that the gift was “in 
course of carrying on the business” of 
the assessee and was “for the purpose 
of the business” within Sec. 5 (1) (xiv). 
The real intention of the assessee ap- 
parently was to take his daughters into 
the firm with the object of conferring 
benefit on them for the natural reason 
that the father wanted to look to the 
advancement p of his daughters. It 
could not be said that the assessee 
needed any help from his daughters 
particularly when there was no evi- 
dence that he was in a weak state of 


© ness. 
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health, his age being below 50 years. 
Moreover there was nothing to show 
that the daughters had any specialised 
knowledge or business experience so as 
to be able to assist in the ;development 
or management of the business. 
(Paras 9 and-11) 
The expression “in e course of 
carrying on of business ; etc.” means 
that the gift should have some rela- 
tionship with the carrying of the busi- 
If a donor makes|a gift only 
while he is running the business that 
may not be sufficient. to bring the 
gift within the first part of Clause (xiv) 
of Section 5 (1) of the Act. It must 
her be established, jto bring the 
gift within that provision, that there 
was some integral connection or rela- 
tion between the making of the gift 
and the carrying on of the ibusiness. 
(Para 6) 


On the plain meaning! of the word 
purpose” as employed in: Clause (xiv) 
the object, plan or design must have 
connection or relationship with the 
business. To put it differently the 
object in making the gift or the design 
or intention behind it should be relat- 
ed to the business. The expression 
“for the purpose of the business” 
covers not only the running of the busi- 
ness or its administration but also 
measures for the preservation of the 
business, 
property. It may legitimately com- 
prehend many other acts incidental to 
the carrying on of the business. 

| _ (Para 7) 
Cases Referred: Chronological Paras 
(1972) AIR 1972 SC 19 (V/j59) = 

Civil Appeals Nos. 1351-1353, 

1897 and 1241 of 1968, D/- 17-8- 

1971, The Commr. of Income-tax, 

W. Bengal v. Birla Cotton 

Spinning and Weaving Mills 

Ltd. 7 
(1970) AIR 1970 SC 1535 (V 57) = 

77 ITR 746, Commr. of Gift Tax 

v. Dr. George Kuruvilla ' 8 9 


(1965) AIR 1965 Ker 294 (V 52) = 
1965 Ker LT 721, Commr. of 
Gift Tax, Kerala v. Dr. 'George 
Kuruvilla 3 

(1955) 35 Tax Cas 367 = 1954-3 
WLR -85, Morgan v. Tate and 
Lyle, Ltd. i 


(1953) AIR 1953 SC 333 fv 40) = 
1954 SCR 53, State of Travancore 
Cochin v. Shanmugha Vilas 
Cashew Nut Factory i . 6 


t 
i 
i 
i 





protection of its assets: and. 


A. LR. 


(1926) 11 Tax Cas 372 = 43 TLR- 
102, B. W. Noble Ltd. v. . 
Mitchell T., 

Mr. O. P. Malhotra, Sr. Advocate, 

(M/s. R. N. Sachthey and B. D. Sharma, 

Advocates, with him), for Appellant; 

Mr. S. T. Desai, Sr. Advocate, (Mrs. A.. ! 

K. Verma, Advocate and Mr. J. B. 


Dadachanji, “Advocate of M/s. J. B. 
Dadachanji and Co., with him), for 
Respondent. 


The Judgment of the Court was 
delivered by f 


GROVER, J:—This is an -appeal 
by special leave from a judgment of 
the Kerala High Court in a reference 
made under S. 26 (1) of the Gift Tax 
Act, 1958, hereinafter referred to as the 
“Act”, relating to the assessment year 
1964-65. . The assessee was the sole 
proprietor of the business run under 
the name and style of Travancore 
Timbers and Products of Kottayam. 
He converted the proprietary business 
into a partnership business by. means | 
of a deed of partnership dated August 
1, 1963. The partnership consisted- of 
the assessee and his two daughters. The 
capital of the partnership was to be 
Rupees 4,00,000/-. The assessee contri- 
buted Rupees 3.50.000/- and each of his 
two daughters, one of whom was 
married and the other unmarried, 
contributed Rupees 25,000/-. The con- 
tribution of the capital by the 
daughters was effected by transfer of 
Rupees _25,000/- from the assessee’s 
account to the account of each of the 
daughters. All the assets of- the pro- 
prietary business were transferred to 
the partnership. In these assets the 
assessee and his daughters were entitl- 


„ed to shares in proportion to their 


share capital. In other words the as- 
sessee was entitled to a 7/8 share and 
each of his daughters to 1/16 share. . 
The profits and losses of the partner- 
ship, business, however, were to be 
divided in equal shares between all the 
three partners. The assessee was the 
managing partner of the firm. The 
assessee filed a return of gift tax for 
the assessment year 1964-65 in res- 
pect of the gift of Rupees 50,000/- in’ 
favour of his daughters representing 
the share capital contributed by his 
daughters. The Gift Tax Officer, how- 
ever, took the view that in addition to 
the gift of the aforesaid amount the 
assessee had gifted 1/3rd portion of the 
goodwill of his proprietary business 
to ‘each of his daughters. On the basis 
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* of the profits of the earlier years the 
Gift Tax Officer determined the value 
of the goodwill at Rupees 1,61,865/- 
and the value of the 2/3rd share of the 
goodwill gifted to the daughters at 
Rupees 1.07,910/- which was added to 
the amount of Rupees 50,000/- and the 
gift tax was assessed accordingly. The 
assessee preferred an appeal to the . Ap- 
pellate Assistant. Commissioner of Gift 
Tax which was dismissed. The Appel- 
_ late Tribunal on appeal held (i) the 
goodwill constituted an existing im- 
moveable property at the time of the ad- 
mission of the assessee’s daughters into 
the business; (ii) the gift was exempt 
under Section 5 (1) (xiv) of the Act as 
the assessee was actually carrying on 
the business when he admitted his two 
daughters into it, the main intention of 
the assessee being to ensure continuity 
of the business and to prevent its ex- 
tinction on his death. Such a purpose 
amounted to business expediency and 
therefore all the conditions of Sec- 
tion 5 (1) (xiv) were satisfied; (iii) the 
goodwill was a capital asset and the 
assessee’s daughters had only 1/8 share 
in the assets of the business. The gift 
or the goodwill were, 
of 1/8 share. The following questions 
of law were referred by the Tribunal 
at the instance of the Commissioner of 
Gift Tax: : 

“”@) Whether on the. facts and in 
the circumstances of the case, the good- 
will of the assessee’s business is an 
existing property within the meaning 
of Section 2 (xii) of the Gift Tax Act? 

(ii) Whether on the facts and in 
the circumstances of the case, the as- 
sessee gifted only a 1/8th share in the 
goodwill of the business to his two 
daughters or whether he gifted a 2/3rd 
share? 

(iii) Whether on the facts and in 
the circumstances of the case, the gift 
was exempt from assessment under 
Section 5 (1) (xiv) of the Gift Tax Act?” 
The High Court answered all the ques- 
tions in favour of the assessee and 
against the Revenue. 

2. It is essential to look at the 
deed of partnership closely because 
certain clauses which have a material 
bearing do not appear to have received 
the attention either of the - Appellate 
Tribunal or the High Court. It was re- 
cited, inter alia, that the assessee was 
desirous of introducing into the busi- 
ness of Travancore Timbers and Pro- 
ducts his major daughters and also his 


therefore, only ` 


P. G. T. Timbers [Prs. 1-2] S. C. 25 


‘minor children as and when they at- 


tained majority. It was next stated 
that upon the treaty for the introduc- 
tion of the said partners into the busi- 
ness and for the partnership it was 
agreed that the first partner (assessee) 
would gift a sum of Rs. 25,000/- to each 
of his two major daughters. The pro- 
perty of the business was next des- 
cribed. It was stated to consist of the 
land and buildings, plant, fixtures and 
machinery, book debts, benefits of exis- 
ting contracts etc. and  stock-in-trade 
and other moveable chattels and effects. 
The assessee as beneficial owner con- 
veyed and assigned unto the partners 
including’ himself all these properties 
including the goodwill of the. marks 
and all rights and privileges belonging 
thereto. Each of the partners covenant- 
ed that he or she will duly. pay dis- 
charge or perform all the debts and 
liabilities, contracts and engagements 
of the individual business of the as- 
sessee subsisting in the shares and pro- 
portions in which they respectively be- 
came entitled under the business. . It 
was expressly stated in the first sche- 
dule which contained the terms, . con- 
ditions and stipulations that the part- 
nership was to be at will Cl. (2) in the 
Schedule is of particular importance. 
According to Clause 2 (a) if the part- 


“ners or partner who, for the first time, 


represented or possessed the major 
part in the value of the capital of the 
business desired to continue the busi- 
ness with additional partners they, he 
or she would be at liberty to do so on 
giving 6 months’ previous notice to the 
other partner or partners paying to 
the partners or partner not desiring to 
continue the value of their, his or her 
shares or share and interest in the 
business, property and the goodwill 
and giving a bond of “indemnity” with 
regard to the mode of ascertaining 
such value and the payment thereof 
and the amount of the penalty of such 
bond and otherwise as if the partner- 
ship had under these presents been 
stipulated to continue after the 31st 
day of March 1964 and such other 
partners or partner had happened to 
die immediately after the last men- 
tioned day. It was further provided 
that if the 31st day of March 1964 
passed without the then partners or 


partner who possessed the major part 
in the value of the capital having given 
the aforesaid notice then the part- 
ners or partner who, for the first time, 


26 S. C. [Prs. 2-5] Gift Tax Commr., Kerala v. P. G. T. Timbers 


represented or possessed a minor part 
in value not being less than two equal 
third parts of the capital would be at 
liberty to continue the business by 
giving six calendar monthsi previous 
notice of their, his or her desire to do 
so and paying to the partners or part- 
ner not desiring to continue the value 
of their, his or her shares or share and 
interest for the time being of the busi- 
ness and the property and goodwill 
thereof etc. If the partnership was to 
continue under either of thé eventua- 
lities mentioned before every partner 
for the time being who desired to 
continue would have the right to do so. 
Clause 7 laid down that the parties 
shall be entitled to the capital and 
property of the partnership for the 
time being in the following shares: 
“The said first partner Ghee Varghese 
shall be entitled to 7/8th share thereof 
‘and each of second and third partners 
to 1/16th part thereof”. Clause 8 (a) 
and Clause 9 are reproduced below: 


“8 (a). ‘The capital of the partner- 
ship shall be the sum of Rs.j 4,00,000/- 
(Rupees Four lakhs only). being the 
value ascertained as aforesaid of the 
property of the said late business taken 
over by the said parties hereto and of 

such further capita] as shall be here- 

after contributed by the partners and 
all such further capital shall whether 
the same shall be contributed out of 
the profits or otherwise be contributed 
by the partners for the time being in 
the shares in which they are for the 
time being entitled to thie existing 
capital for the partnership.” 


9. The net profits or losses of the 
partnership shall subject to ithe provi- 
sions of these presents belbng to the 
partners for the time being in equal 
shares.” 

Under Clause 10 the assessee was to 
be the managing partner of the firm. 
He alone had the power to sign the 
cheques on account of the partnership 
in the name of the firm He had the 
power to borrow from Banks and other 
private parties for the purpose of the 
business and the execute bonds, docu- 
ments, agreements and other activities 
as might be necessary. There were 
other provisions also which showed that 
it was the assessee who retained sub- 
stantially the control of the running of 
the business in his own hands. Cl. 17 
provided' that whenever any of the 
partners died during the continuance 
l 
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of the partnership then the partnership 
would not be dissolved between the 
surviving partners and fairly elaborate 
provisions were made with regard 
to what would pass to the representa- 
tives of such deceased partner from 
out of the properties and assets of the 
partnership as also its profits. 
The partnership deed also contained 
what were called special provisions as 
to the share of the first partner. 
Clause 18 provided that the assessee | 
who was the first partner could no- 
minate either one or all of his 
minor children to be a ` partner or 
partners on their attaining majority. 
Such nomination or appointment could 
be made by a will or codicil 


3. It is somewhat surprising 
that the Gift Tax Officer picked up 
only one of the assets of the business of 
the assessee, namely, the goodwill for 
treating that as a gift apart from the 
amount of Rupees 50,000/- which had 
admittedly been gifted to the daughters. 
It was mentioned in the: assessment 
order that as the assessee had failed to 
disclose the gift relating to the same 
action under Section 17 (1) (c) was be- 
ing taken. Before the Appellate As- 
sistant Commissioner it was contended, 
inter alia, that the value of the good- 
will should not be included as a part 
of the gift. Alternatively it was con- 
tended that -the value had (not) 
been calculated correctly. This was 
apart from the other contentions which 
were raised claiming exemption under ' 
Section 5 (1) (xiv) of the Act. With- 
out examining the contentions that the 
value of the goodwill should not be 
included as‘a part of the gift the Appel- 
late Assistant Commissioner examin- 
ed the other contentions and agreed 
with the view taken by the Gift Tax 
Officer. i 

4. The way the Tribunal exa- 
mined the question relating to the 
goodwill was by treating it as an as- 
set which had been gifted by the as- 
sessee to his two daughters. This is 
what the Tribunal observed: 

“By admitting his two daughters, 
as partners of the business, the as- 
sessee also admitted them to the be- 
nefit arising out of the goodwill of the 
business. 

5. Now. it is quite clear that 
according to the deed of partnership and 
even otherwise on admitted facts good- 
will was a part of the properties and 
assets of the business which the as- 
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sessee was running under the style of 
Travancore Timber and Products at 
Kottayam. All these were valued at 
Rupees 4,00,000/-. The entire propertv 
of the assessee’s proprietary business 
was transferred to the new partner- 
ship. According to Clause 7 in the 
Schedule to the partnership deed the 
parties were to be entitled to the 
capital and property of the partner- 
ship in the following shares: 
Assessee : 7/8th share. 
each daughter : 1/16th share. 


These shares were proportionate to the 
capital with which the partnership 
was stated to have been started. out 
of Rupees 4,00,000/- the assessee was 
deemed to have contributed Rupees 
3,50,000/~ and each of the daughters 
Rupees 25,000/-. The goodwill, as 
stated earlier, was a part of the assets 
which had been transferred to the 
partnership. Under Section 14 of the 
Indian Partnership Act subject to con- 
tract between the partners, the pro- 
perty of the firm includes all property 
and rights and interests in property 
originally brought into the  stock-of 
the firm or acquired by purchase or 
otherwise by or for the firm and in- 
cludes also goodwill of the business. 
The departmental authorities, in the 
present case, never treated all the as- 
sets and property of the assessee which 
were transferred to the partnership 
pertaining to his proprietary business 
as a gift nor has any suggestion been 
made before us on behalf of the Re- 
venue that the property and assets 
valued at Rupees 4,00,000/- were the 
subject matter of gift. All that the 
departmental authorities did and that 
position continued throughout was that 
they picked up one of the assets of the 
assessee’s proprietary business, namely, 
its goodwill and regarded that as the 
subject of gift having been made to 
the daughters who were the other 
partners of the firm which came into 


existence by virtue of the deed of part-: 


This approach is wholly in- 
comprehensible and no attempt has 
been made before us to justify it. In 
our opinion the second question which 
was referred by the Tribunal should 
have been framed as follows :— 


“Whether on the facts and in the 
circumstances any gift tax was payable 
on the goodwill ‘of the assessee’s busi- 
ness. If the answer be in the affir- 
mative how much share in the good- 
will was liable to such tax”? 


nership. 
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We reframe the question in the above 
terms. It is quite obvious that the 
answer to the first part of the question 
has to be in the negative and therefore 
there is no necessity of answering the 
second part of the question. Question 
No. 1 also does not arise and need not 
be answered. 


6. We may next deal with the 
third question. Section 5 of the Act 
gives the exemptions in respect of 
certain gifts. Sub-clause (xiv) of sub- 
section (1) is as follows: 

“5 (1) Gift tax shall not be charg- 
ed under this Act in respect of gifts 
made by any person — 

(xiv) in the course of carrying on 
a business, profession or vocation, to 
the extent to which the gift is proved 
to the satisfaction of the Gift Tax Offi- 
cer to have been made bona fide for 
the purpose of such business, profes- 
sion or vocation”. 

The critical words are “in the course 
of” and “for the purpose’. Therefore 
the gift should be proved to have been 
made not only “in the course of carry- 
ing on the business, profession or 
vocation” but also bona fide for the 
purpose of such business, profession 
or vocation. The words “in the course 
of” were considered by this.Court in 
State of Travancore Cochin v. Shan- 
mugha Vilas Cashew Nut Factory, 
1954 SCR 53 = (AIR 1953 SC 338) in 
connection with the language employ- 
ed in Article 286 of the Constitution. 
It was pointed out that the word 
“course” etymologically denotes move- 
ment from one point to another and 
the expression “in the‘ course of”? not 
only implies a period of time during 
which the movement is in progress 
but also postulates a connected rela- 
tion. There Clause 1 (b) of the Arti- 
cle was under consideration and what 
was exempted under the clause was the 
sale or purchase of the goods taking 
place in the course of the import of 
the goods into or export of the goods 
out of the territory of India. The only 
assistance which can be derived in the 
present case is the emphasis on there 
being connected relation between the 
activities for which these words are 
used. Thus the expression “in the 
course of carrying on of business etc.” 
means that the gift should have some 
relationship with the carrying on of the 
business. If a donor makes a gift only 
while he is running the business that 
may not be sufficient to bring the gift 
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within the first part of Clause (xiv) 
of Section 5 (1) of the Act. It must 
further be established, to;bring the 
gift within that provision, that there 
was some integral connection or rela- 
tion between the making of the gift 
and the carrying on of the business. 


T. Under Clause E of Sec- 
tion 5 (1) the second requirement is 
that the gift should have been made 
bona ‘fide for the purpose , of such 
business ete. According to the mean- 
ing of the word “purpose” in, Webster’s 
.New International Dictionary, it is 
that which one sets before himself as 
an object. to be attained; the end or 
aim to be kept in view in any ‘plan, 
measure, exertion or operation, de- 
sign, intention. Therefore on the 
plain meaning of the word .“purpose” 
as employed in Clause (xiv) the 
object, plan or design must: have con- 
nection or relationship withl the busi- 
ness. To put it differently ‘the object 
in making the gift or the| design or 
intention behind it should be related 
to the business. Some assistance may 
be derived from the language used in 
Section 19 (2) (xv) of the Income-tax 
Act 1922. According to that provi- 
sion any expenditure laid out or ex- 
pended wholly and.exclusively for 
the purpose of business, profession or 
vocation is a permissible n in 
the computation of profits. ! In B. W. 
Noble, Ltd. v. Mitchell, (1926) 11 Tax 
Cas 372 a sum had been paid to a re- 
tiring Director in very peculiar cir- 
cumstances. The object of making the 
payment was that of preserving the 
status and reputation of the company 


which the Directors felt would be im-. 


. perilled either by the other Director 
remaining in the business or by a dis- 
missal of him against his will involv- 
. ing proceedings by way ofjaction in 
which the good name of the company 
` might suffer, Sargant L. \J. was of 
the view that preservation of the 
status: and dividend earning: power of 
the Company was well within the 
ordinary purpose of the trade, profes- 
sion or vocation of the company. In- 
deed the English Courts have refrain- 
ed from adopting any dogmatic or set 
line for discovering the meaning of 
the expression “for the purpose of” 
when used in connection with trade 
or business because it is essentially a 
matter which depends on the various 
sets of circumstances and facts of a 
paruemiar” case for determining whe- 


.Weaving Mills Ltd. the 
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ther certain expenditure has been in- 
curred for the purpose of the trade or 

business: (See Morgan v. Tate and ` 
Lyle, Ltd., (1955) 35 Tax Cas 367 at p 
378. According to a recent decision 
of this court in Civil Appeals Nos. 
1351-1353, 1897 and 1241 of 1968, D/- 
17-8-1971 = (AIR 1972 SC 19). 
The Commissioner of Income-tax, West 
Bengal v. Birla Cotton Spinning and 
expression 
“for the purpose of the business” is 
essentially wider than.the expression) 
“for the purpose of earning profits.” 
It covers not only the running of the 
business or its- administration but also 
measures for the preservation of the 
business,- protection of its assets and 
property. It may legitimately com- 


‘prehend many other acts incidental 


to the carrying on of the business. 
Another test that has often been taken 
into consideration is whether the ex- 
penditure was necessitated or justifi- 
ed by commercial expediency. i 


8. The High Court, in the pre- 
sent case relied on Commissioner of 


Gift Tax, Kerala v. Dr. George Kuru- 


villa, 1965 Ker LT 721 = (AIR 1965 
Ker 294). There the assessee was a 
doctor by profession at the time of 
the gift which he made in favour of 
his son who also joined his father’s 
profession. The Kerala High Court 
took the view that the gift had beeri 
made in the course of carrying on of 
the business, profession or vocation 
within the meaning of Sec. 5 (1) (xiv) 
of the Act and also for the purpose 
of such business, profession or voca- 
tion. That decision was reversed by 
this Court in Commissioner of Gift 
Tax v. Dr. George Kuruvilla, 77 ITR 
746 = (AIR 1970 SC 1535). It has 
been observed that Section 5 (1) (xiv) 
of the Act does not indicate that a 
gift made by a person carrying on 


ı any business is exempt from tax nor 


does it provide that a gift is exempt 
from tax merely because the pro- 
perty is used for the purpose for 
which it was used by the donor. 
Without deciding whether the test of 
“commercial expediency” was strict- 
ly appropriate to the claim for ex- 
emption under the aforesaid provision 
this Court ' held that there was no 
evidence .to prove that the gift to the 
donee in that case was “in the course 
of carrying on the business” of the 
donor and “for the purpose of the 


business”. 


1972 L-T. Commr., Calcutta v. 


9. We are satisfied that in the 
present case also it has not been 
established that the requirements of 
Secion 5 (1) (xiv) of the Act were 
satisfied. The assessee was certainly 
carrying on his business at the point 
of time when he admitted his two 
daughters -into the firm. But from 
that fact alone it did not follow that 
the gift had been made in the course 
of the assessee’s. business nor could 
‘it be held that the gift was made for 
the purpose of carrying on the as 
sessee’s business. The Tribunal came 
to the conclusion that the partnership 
did provide for the continuance of the 
partnership business in spite of the 
death of the partner and that the 
main intention of the assessee was to 
ensure the. continuity of the business 
and to prevent its extinction on his 
death. A true and correct reading of the 
deed of partnership indicates that the 
partners could go out from the part- 
nership in terms of Clause 2 of the 
-Schedule in the deed of partnership. 
Moreover the partnership was ex- 
pressly stated to be at will. The real 
intention of the assessee apparently 
was to take his daughters into the 


firm with the object of conferring be- - 


nefit on them for the natural reason 
that the father wanted to look to the 
advancement of his daughters. It was 
further provided in the deed that even 
the minor children would, in due 
course, be admitted to partnership. 
Clause 18 of the Schedule already re- 
ferred to laid down that the assessee 
could nominate either one or all of 
his minor children to be partner or 
partners on their attaining majority 
and such nomination or appointment 
could be made even by a will or 
codicil. The assessee retained com- 
plete control over the running of the 
partnership business and it can hardly 
be said that he needed any help from 
his daughters particularly when there 
is no evidence that he was in a weak 
state of health, his age being below 
50 years. Moreover there is nothing 
o show that the daughters had any 
specialised knowledge’ or business ex- 
perience so as to be able to assist in 
the development or management of 
the business. We’are wholly unable 
in these circumstances to accept that 
the present case is dfferent from Dr. 
George Kuruvilla’s, 77° ITR 746 = 
(AIR 1970 SC 1535). In our judgment 
there was no cogent material to come 


Question No. 3 
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to the conclusion that the gift of 
Rupees 25,000/- to each of the 
daughters by the assessee was “in the 
course of carrying on the business” of 
the assessee and was “for the purpose 
of the business.” 


10. It may be recalled that the 
assessee had himself made a return 
in the matter of assessment of Gift 
Tax payable under the Act in res- 
pect of the amount of Rupees 50,000/- 
which had been gifted by him to his 
two daughters. The answer to ques- 
tion No. 3, consequently, would be in 
favour of the Revenue and against the 
assessee so far as that amount is con- 
cerned. 

11. For the reasons given 
above the answers. returned by the 

i Court are discharged and in 
their place the question shall stand 
answered in accordance with this 
judgment in the following manner: 
Question No. 1 : does not arise. 
Question No. 2 


as reframed : The first part is 
answered in the 
negative and in 


favour of the as- 
sessee. The se- 
cond part does not 


arise. 

: The answer is in fa- 
vour of the Re- 
venue and against 
the assesssee so 
far as the gift of 
Rs. 50,000/- is con- 
cerned. 

. 12, The appeal shall stand dis- 
posed of accordingly. In the circum- 
stances of the case we make no order 
as to costs. - 
Order accordingly. 
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Income-tax Act (1922), S. 34 (1) (b) 
— A mere change of opinion, regard- 
ing chargeability of inceme, on the 
part of reassessing officer, different 
from his own previous opinion or that 
of his predecessor in office, does not 
justify taking action under the provi- 
sion — Case law referred to. 
(Para 5) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 49 (V 55) = 
(1968) 67 ITR 11, Commr. of 
Income-tax, Gujarat v. A. Raman 
and Co. 4 
(1963) 48 ITR 314 = ILR (1963) 
Mad 214, V. A. M. Sankaralinga 
Nadar v. Commr. of Income- 
tax, Madras : 3 
(1959) ATR 1959 SC 257 (V 46) = 
(1959) 35 ITR 1, Kamal Singh v. 
Commr. of Income-tax, Bihar 
and Orissa 


Mr. S. T. Desai, Sr. Advocate, 
(M/s. B. B. Ahuja, R. N. Sachthey and 
B. D. Sharma, Advocates, with him). 
for Appellant; Mr. S. R. Bannerjee, 
Sr. Advocate (M/s. N. N. Goswami 


and S. N. Mukherjee, Advocates, with . 


him), for Respondents. 


The Judgment of the Court was 
delivered by 

GROVER, J.:— This is an appeal 
from a judgment of the Calcutta High 
Court in an Income-tax Reference. 
Originally it has been’ brought by 
certificate but the same had to be 
revoked (i.e. in C. A. 1685 of 1968) as 
no reasons had been given in the 
order granting the certificate. The 
Commissioner of Income-tax, West 
Bengal moved - this Court under Arti- 
cle 136 of the Constitution for special 
leave and the same has been granted. 
This appeal (C. A. 1080 of 1971) will 
be disposed of by this judgment and 
for doing so we shall refer to the 
printed record in C. A. 1685 of 1968. 


2. The assessee was H. K. 
Shah who is now dead and is repre- 
sented by the present respondents. 
The assessment year with which we 
are concerned is 1955-56 the previous 
year being that ending on March 31, 
1955. H. K. Shah deceased, herein- 
after referred to as the “assessee”. 
had a share of profit from the Mysore 
Premier Metal Factory Madras of 
which he was a partner. He was also 
carrying on other business and was 
being assessed at Calcutta. In his 
return which he filed before the In- 
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come-tax Officer at Calcutta he speci- 
fically disclosed his share in the in- 
come of the Madras firm. The profit 
allocation report of the share of pro- 
fit from the Madras firm had been re- 
ceived in the office of the Income-tax 
Officer in September 1955 and an 
order was recorded on the order sheet 
of the proceedings to that effect. The 
assessment for the year in question 
was completed some time in Novem- 


ber 1958. The Income-tax Officer 
failed to include in the total income 
the share of profit from the Madras 


firm. On March 22, 1960 the Income- 
tax Officer issued a notice under Sec- 
tion 34 (1) (b) of the Income-tax Act, 
1922, hereinafter called the “Act”, 
calling upon the assessee to show 
cause why the profits from the Madras 
firm which had escaped . assessment 
should not be included in the income. 
The assessee wrote a letter saying 
that he had fully disclosed the details 
of his income from all sources in his 
original return and nothing had escap- 
ed assessment. In fact he had indi-- 
cated that he had a share in the pro- 
fits of the Madras firm and was also 
entitled to interest on the capital in- 
vested therein. The Income-tax Offi- 
cer, however, completed the assess- 
ment for the aforesaid year as also 
the subsequent assessment year in 
which also the share of the income 
from the Madras firm had not been 


included. The assessee went un in 
appeal to the Appellate Assistant 
Commissioner which was allowed on 


the ground that the Income-tax Offi- 
cer had no additional information 
either externally or internally which 
came into his possession subsequent 
to the making of the assessment to 
justify the action taken under Sec- 
tion 34 (1) (b). The Revenue appeal- 
ed to the Appellate Tribunal which re- 
versed the decision of the Appellate 
Assistant Commissioner in respect of 
the assessment year .1955-56. The 
view of the Tribunal was that the in- 
formation on the record in respect of 
the share of profit assessable to tax 
had escaped the notice of the Income- 
tax Officer and therefore he was 
justified in taking action under Sec- 
tion 34 (1) (b). Two questions were 
referred for the opinion of the High 
Court but we are only concerned with 
the first question which is as follows: 


_ “Whether, on the facts and in the 
circumstances of the case, the Tri- 





1972 


bunal was justified in holding that the 
action under Section 34 (1) (b) of the 
Income-tax Act, 1922 was legal and 
valid?” 

The High Court was of the opinion 
that there may be information exist- 
ing on the record or brought to the 
notice which does not become infor- 
mative at the first sight and requires 
further investigation or consideration. 
In such cases the realisation of the 
effect of the information subsequently 
may give to the Income-tax Officer 
the jurisdiction to start proceedings 
under Section 34 (1) (b) but the mere 
fact that the Income-tax Officer 
changes his opinion subsequently or 
the fact that he fails to notice a palp- 
able or glaring matter earlier should 
not be treated as additional informa- 
tion coming to his notice subséquent 
to the assessment order. The question 
was, therefore, answered against the 
Revenue. 


3. It may be mentioned that 
the decisions relating to Sec. 34 (1) (b) 
are a legion and it may seem that 
divergent views have been expressed 
in some 
their peculiar facts. The Revenue has 
contended for the proposition which- 
was accepted by the Madras High 
Court in Family of V. A. M. Sankara- 
linga Nadar v. Commissioner of In- 
come-tax, Madras, (1963) 48 ITR 314 
(Mad) that although a mere change of 
opinion regarding the chargeability of 
income on the part of the reassessing 
Officer different from his own previ- 
ous opinion or that of his predecessor 
in Office might not justify action 
under Section 34 (1) (b) but Income 
which escapes assessment as a result 
of the lack of vigilance of the Income- 
tax Officer or due to inadvertence or 
negligence or due to perfunctory per- 
formance of his duties without due 
care and caution could well be with- 
in the ambit of Section 34 (1) (b) pro- 
vided the requirements of that section 
are satisfied. In other words even if 
the assessee has placed the entire facts 
which would enable the Income-tax 
Officer to make a proper assessment 
of his income but he fails to do so for 
the various reasons stated earlier he 
can, as soon as he realizes his mistake, 
issue a notice under Section 34 (1) (b) 
after completing the assessment. 


4. We may refer at this stage 
to some of the decisions of this Court 
in which the principles applicable to 


L-T. Commr., Calcutta v. 


of the cases in the light of. 
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the case of the present kind have been 
enunciated. In Kamal Singh v. 
Commr. of Income-tax, Bihar and 
Orissa, 35 ITR 1 = (AIR 1959 SC 
257) it was laid down that two con- 
ditions must be satisfied before the 
Income-tax Officer could act under 
Section 34 (1) (b). He must have in- 
formation in his possession which in 
the context meant that, that relevant 
information must have come into 
possession subsequent to the making 
of the assessment order in question 
and that information must lead to his 
belief that income chargeable to in- 
come-tax had escaped assessment for 
any year. According to the decision 
in Commr. of Income-tax, Gujarat v. 
A. Raman and Co., 67 ITR 11 = (AIR 
1968 SC 49) jurisdiction of the In- 
come-tax Officer to reassess income 
arises if he has, in consequence of in- 
formation in his possession, reason to 
believe that income chargeable to tax 
has escaped assessment. That infor- 
mation must have come into posses- 
sion after the previous assessment but 
even if the information be such that 
it could have been obtained during 
the previous assessment from an in- 
vestigation of the materials on the re- 
cord or the facts disclosed thereby or 
from other inquiry or research into 
facts or Jaw but’ was not in fact 
obtained, the jurisdiction of the In- 
come-tax Officer was not affected. 


5. It is not disputed that the 
facts in the above case were altoge- 
ther different from those of the pre- 
sent case. But on behalf of the Re- 
venue assistance has been sought to 
support the contention that even if 
there has been an omission to include 
a particular item of income in an as- 
sessment by inadvertence it is open to 
the Income-tax Officer to invoke the 
provisions of Section 34 (1) (b) when 
he discovers subsequently that, that 
particular item of income has escaped 
assessment. In our judgment it is 
wholly unnecessary to go into the 
question whether an inadvertent omis- 
sion can justify the reopening of the 
assessment on its subsequent dis- 
covery by the Income-tax Officer. No 
such position was adopted by the In- 
come-tax Officer when he was called 
upon by the Appellate Assistant Com- 
missioner to state the reason for not 
including the income of the Madras 
firm about the factum and existence 
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of which full disclosure had been 
made in the return filed by the as- 
sessee and with regard to the income 
of which a note had been made on the 
file when. the share alldcation report 
‘was received from the| Income-tax 
Officer, Madras on September 21, 
1955. It appears that the Income-tax 
Officer clearly sought to justify the 
reopening of the assessment .under 
Section .34 (1) (b) merely on the 






` jcould not be a valid ground for re- 
opening the assessment! - under Sec- 
tion 34 (1) (b) of the Act. We would 
accordingly uphold the answer re- 
sourt on the 
‘reassessment 


of the Income-tax Officer 
made the original assess- 
changed his opinion which 
- furnish a justifiable reason 
for taking action under Sec. 34 (1) (b). 
6. In the result) the appeal 
fails and it is dismissed but in the 
circumstances we leave the parties to 
bear their own costs. | 
Appeal dismissed. 


l 
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Appellant v. The State! of Mysore, 
Respondent. ; 
Civil Appeal No. 485, of 1967, D/- 
16-10-1970. 
Natural Justice — Depaeiucutal 


enquiry —~ Admission of.facts consti- 
tuting guilt — Enquiry is:not in viola- 
tion of principles of natural justice. 

At a departmental enquiry facts 
have to be proved and the person pro- 
ceeded against must have an opportu- 
nity to cross-examine witnesses and to 
give his 
about the evidence on which he is 
charged and to lead his defence. 
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- High Court, 


own. version or; explanation ` 


A. I. R. k 


Where the delinquent admitted all the 
relevant facts on which the decision 
could be given against him it could 
not be said that the enquiry was in 
any breach of _brinciples of natural 
justice. (Para 5) 

If a Police Officer remains absent 
without leave and also resorts to fast’ 
as a demonstration against the action 
of the superior officer the indiscipline 
is fully established. There is no dis- 
tinction between admission of facts 
and admission of guilt. When the de- 
linquent admits the facts he is guilty, 


and his plea amounts to a plea of 
guilty on the facts on which he is 
charged. (Para 5) 


Cases Referred: Chronological Paras 

(1961) AIR 1961 SC 1070 (V 48) = 
(1963) 1 Lab LJ 325, Jagdish 
Prasad Saxena v. State of 
Madhya Bharat (Now Madhya ee f 
.Pradesh.) 7 

(1952) 1952-2 QB 1 = 1952-1 All 
ER 466, R. v. Durham Quarter 
Sessions Ex parte Virgo 


. M/s. S. S. Javali and A. G: Ratna- 
parkhi, Advocates, for Appellant: Mrs. | 
Shyamla Pappu and Mr. S. P. Nayar, 
Advocates, for Respondent. 


The following Judgment of the- 
Court was delivered by 


HIDAYATULLAH, C. J.:— The 
appellant files his appeal by special 
leave against the judgment of the 
learned Single Judge of the Mysore: 
February 25, 1966 by 
which the appeal of the State Govern- 
ment in a civil matter was allowed 
and the order of dismissal of the ap- 
pellant who is a former Police con- 
stable was confirmed. His cross-ob~ 
jection was dismissed. $ 


2. The appellant was a Police 
constable serving in the Dharwar Dis- . 
trict. He joined the Police force on 
August 1, 1945 in the former State of 
Bombay. On the States Reorganisa- 
tion, he came under the jurisdiction 
of the State of Mysore and it was on 
November 26, 1953 that he was dis- 
missed after a departmental enquiry - 
against him on the following facts 
The petitioner had proceeded on leave 
for a month ‘from January 1, 1953. 
On January 26, 1953 he applied for 
extension of leave for a month A 
reply was received -by him refusing 
leave, but only on February 21, 1953. 
He made a second application for ex- 
tension of leave on the same date, 
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but this extension of leave was not 
granted. On February 26. 1953 he 
undertook a 7 days’ fast at a temple 
situated three miles from Dharwar 
and wrote letters to his superior 
officers to which we shall refer pre- 
sently. A charge was framed against 
him under three heads which were 
that he was guilty of serious miscon- 
duct and indisciplinary action in that 
he remained absent from duty with- 
out leave or permission from January 
1, 1953, that he had sent letters to his 
‘ superior officers intimating his inten- 
tion to go on fast with effect from 
February 26, 1953 “for the uplift- 
ment of the country etc.” and that he 
had sent copies of these letters to 
several newspapers also. The third 
charge was that he did go on fast on 
February 26, 1953 and continued it 
till March 5, 1953 at the temple con- 
trary to the discipline of the Police 
force. He was duly served with these 
charges and was also asked to obtain 
such copies from the record as he 
needed for his defence and to bring 
a friend to defend him if he liked. 
When the enquiry commenced, he was 
put a few questions by the enquir- 
ing officer which may be referred to 
in detail. 
“Q. (1) Have you received a copy 
of the charge sheet? 
A. Yes. 
Q. (2) Have you Andersena the 
charges? 
A. Yes. 
Q. (3) Do you accept the charges 
framed against you? 
A. Yes. 
Q. (4) Have you anything to say 
for breaking the discipline of the 
Police Force? 


A. I had been on eave for one 
month. I applied to the Sub-In- 
spector for the extension of my leave 
by another month. I thought that my 
leave may be extended. Hence I did 
not join duty on 31st January, 1953. 
I was greatly worried by the injustice 
done by the police to the poor public 
and with a view to improve the 
Police Force and after informing the 
concerned authorities, I went on fast. 
I do not want any help from anybody 
for defending myself. I do not pro- 
pose to cross-examine any witness that 
may be examined. Nor do I pro- 
pose to examine any witness on my 
side. I do not know the Police 
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Manual Rules. I submitted the peti- 
tion in the interests of the general 
public. I did not go on fast in my 


. self interest. I have done so in public 


interest. We are living in a de- 
mocratic country. So whatever is in 
the interests of the general public 
cannot run counter to the discipline 
of the Police Force. I pray for pro- 
per justice on the basis of my reply 
and the documents which are against 
me. I do not desire to say anything 
more.” 


3. It will appear from this 
that he did not want to take any 
more part in the enquiry than to have 
the matter adjudged on the basis of 
his reply and the documents which 
were against him. This is what he 
had stated in the penultimate sentence 
of his own statement and in the 
earlier part, he had unequivocally 
admitted the facts which had been 
placed in charge against him. His ex- 
planation was two-fold, namely that 
he continued to absent himself be- 
cause he thought that leave might 
have been extended and secondly that 
his proceeding to go on fast was in 
the interest of democracy and the 
country as a whole and also to im- 
prove the Police Force. 


0 4 The pleas of the petitioner 
are quite clear; in fact he admitted all 
the relevant facts on. which the deci- 
sion could be given against him and 
therefore it cannot be stated that the 
enquiry was in breach of any prin- 
ciple of natural justice. At anf 
enquiry facts. have to be proved and 


- the person proceeded against must 


have an opportunity to  cross-exa- 
mine witnesses and to give his own 
version or explanation about the evi- 
dence on which he is charged and to 
lead his defence. In this case, the facts 
were two-fold, that he had stayed be- 
yond the sanctioned leave and that he 
had proceeded on a fast as a demon- 
action of the 
authorities and also for that he called 
the upliftment of the country ete. 
These facts were. undoubtedly admit- 
ted by him His explanation was also 
there and it had to be taken into 
account. That explanation is obvious- 
ly futile, because persons in the Police 
Force must be clear about extension 
of leave before they absent them- 
selves from duty. Indeed this is. true 
of every one of the services, unless of 
course there are circumstances in 
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which a person is unable to, rejoin 
. service, as for example when he is de- 
sperately il oris otherwise reason- 


ably prevented from attending to his - 


ase here. The 
elf the deci- 


duties. This is not the ca 
petitioner took upon hi 
sion as to whether leave could be ex- 
tended or not and acted pon it. He 
did go on a fast. His later explana- 
tion was that he went on a fast for 
quite a different reason. The enquiry 
officer had to go by the reasons given 
before him. On the whole therefore 
the admission was one of' guilty in so 
far as the facts on which! the enquiry 
was held and the learned Single 
Judge in the High Court, was, in our 
opinion, right in so holding. ' 


5. It was contended on the. 


basis of the ruling reported in R. v. 
Durham Quarter Sessions; Ex parte 
Virgo, (1952 (2) QBD 1) that on the 
facts admitted in the present case, a 
plea of guilty ought not to be enter- 
ed upon the record and a plea of not 
guilty entered instead. | Under the 
English law, a plea of guilty has to 
be unequivocal and the Court must 
ask the person and if the plea of 
guilty is qualified the Court must not 
enter a plea of guilty but one of not 
guilty. The Police constable here was 
not on his trial for a criminal offence. 
It was a departmental enquiry, on facts 
of which due notice was given to him: 
He admitted the facts. In fact his 
- counsel argued before us that he ad- 
mitted the facts but not his guilt. We 
do not see any distinction between 
admission of facts and admission of 
guilt. When he admitted the facts, 
he was guilty. The facts speak for 
themselves. It was a clear case of in- 
discipline and nothing: less. If a 
Police Officer remains absent without 
leave and also resorts to fast as a de- 
monstration against the action of the 
lsuperior officer the indiscipline is fully. 
lestablished. The learned Single Judge 


in the High Court was right when he, 


laid down that the plea amounted to 
a plea of guilty on the facts on which 
the petitioner was charged and we are 
in full agreement with the observa- 
‘tions of the learned Single Judge. 


6. The case really: is not ` one 
of any merit; the plea raised before 
us was in ad misericordiam. We were 
asked to take the view that this man 
was actuated by his own) feeling that 
leave would be extended! and further 
that his going on fast was not for the 
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purpose of the administration but for 
some other purpose. Even if we were 
to take the admission as a whole with 
all its qualifications, we are quite 
clear that he admitted the facts neces- 
sary to establish the charge against 


T. The learned counsel for 
the appellant further relied upon a 
ruling of this Court in Jagdish Prasad 
Saxena v. State of Madhya Bharat 
(now Madhya Pradesh), (AIR 1961 SE 
1070). That case is absolutely dis- 
tinguishable. There are of course 
certain general observations about 
the importance of a departmental en- 
quiry and how it should be conducted 
We have here a clear case of a person 
who admitted the facts and did not 
wish to cross-examine any witness or 
lead evidence on his own behalf. He 
only stated that his acts should be 
adjudged on the basis of.the docu- 
ments which were in the case. This 
was done and there cannot be a com- 
plaint that the departmental enquiry: 
was either one-sided or not fair. Om 
the whole therefore we are satisfied _ 
that the appellant was properly ad- 
judged guilty of indiscipline in the 
departmental enquiry and the order of 
dismissal which was passed against 
him was merited. In view of the 
facts we are satisfied that the ap- 
pellant is one of those persons who 
thinks that other people in the world 
have to be corrected and that perhaps 
he is one who is impelled by his own 
thoughts, we think that the ends of 
justice would be served by not award- 
ing costs against him. With these 
observations, we dismiss the appeal. 
Appeal dismissed. 
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(A) Income-tax Act (1922), Sec- 
fion 66-A (2) — A bald statement by 
High Court that the case is a fit one 
for appeal to Supreme Court is ar in- 


valid certificate — An appeal to 
Supreme Court brought on - the 
strength of such certificate is not 
maintainable. _ (Para 1) 

M/s. S. R. Banerjee and P. C. 
. Bhartari, Advocates and M/s. J. B.- 


Dadachanji and Co., for Appellant (In 
both the Appeals); Mr. V. S. Desai, 
Sr. Advocate, (M/s P. L. Juneja, R. N. 
Sachthey and B. D. Sharma, Advocates 
with him), for Respondent (In both 
the Appeals). 


The Judgment of the Court was 
delivered by . 

HEGDE, J.:— Both these appeals 
` arise from the decision of the Calcutta 
High Court in a Reference under Sec- 
66 (1) of the Indian Income-tax Act, 
1922 (to be hereinafter referred to as 
‘the Act’). The first of these two ap- 
peals was brought by the appellant 
Trust on the strength of a certificate 
granted by the High Court under Sec- 
tion 66 (A) (2) of the Act. In that 
certificate all that we find is a bald 
statement by the High Court that the 
case is a fit one for appeal to this 
Court. This Court has ruled that such 
a certificate is an invalid one and an 

appeal brought on the strength of 
` lsuch a certificate is not maintainable. 
It is for that reason, the appellant 
filed the Special Leave application 
No. 2214 of 1971 seeking special leave 
from this Court to appeal against the 
very judgment which was the subject 
matter of the appeal in Civil Appeal 
No. 1885 of 1968. After hearing the 
parties, we came to the conclusion that 
the leave asked for should be granted. 
That Petition is now numbered as 
Civil Appeal No. 1084 of 1971. 


2. The two questions referred 
to the High Court are: ~ 

*(1) Whether on the facts and in 
the circumstances of the case, the Tri- 
bunal was right in holding that the 
gift made by Sardar Ajaib Singh was 
valid and complete in law? 

(2) If the answer to the first 
question is in the affirmative then 
whether on the facts and in the cir- 
cumstances of the case, the assessee 
was entitled to the refund of tax de- 
ducted at source on the dividends 
accruing on the shares gifted by 
Sardar Ajaib Singh?” 


S. Bahadur v. I. T. Commr., 
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The High Court answered these 
questions as follows: 


“(1) The gift made by Sardar 
Ajaib Singh was a valid and complete 
gift but did not have the effect of aug- 
menting the assessee trust, and 


(2) The assessee was not entitled 
to the refund of the tax deducted at 
source on dividends accrued on the 
shares gifted by Sirdar Ajaib Singh.” 


3. Now let us turn to the 
facts as set out in the Statement of 
ease. The assessment years with 
which we are concerned in these ap- 
peals is 1960-61, for which the rele- 
vant previous year ended on March 
31, 1960. The assessee is charitable 
Trust constituted under a Trust Deed 
dated December 19, 1944. A supple- 
mentary Trust Deed was executed 
on January 410, 1951. In the 
first Trust Deed, the objects of the 
trust are mentioned. as those that 

“Trustees may in their absolute dis- 
cretion from time to time determine 
in and towards the attainment assis- 
tance or support of such charitable 
purpose or purposes as the Trustees 
may in their ‘unfettered judgment 
deem to be the most deserving of sup- 
port.” The objects mentioned in the 
first. deed were further elaborated in 
the second deed which requires the 
Trustees to spend the income “amongst 
others for the advancement of learn- 
ing and education -and/or ameliora- 
tions of the sufferings of all citizens of 
the Indian Union, irrespective of caste, 
colour or creed for maintaining 
library or libraries for the free use 
of the public in general who are resi- 
dents of the Indian Union for foster- 
ing encouraging and providing the 
means of healthy recreation including 
teaching or singing classes or choruses 
for the residents of the Indian Union 
and for the purpose of providing 
music and instruments for the town and 
in the premises hereinbefore mention- 
ed for meeting the expenses wholly 
or in part of the Khalsa High School 
and A. V. Middle Schools to the extent 
and for and during such times as long 
as the trust continues and/or to apply 
such income in similar such objects as 
the trustees may in their absolute 
discretion from time to time deter- 
mine in and towards the attainment 
assistance and support of such chari- 
table purpose or purposes as the 
Trustees may in their unfettered 
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judgment deem to be the most deserv- 
ing of support.” 


4. Sardar Ajaib singh one of 
the Trustees of the. appellant Trust by 
his letter dated January 23, 1959 
transferred 640 fully paid up equity 
shares of the. face value of Rupees 
6,40,000/- to the as8essee [reserving to 
himself the right to revo e and recall 
the transfer or either the entire 640 
shares or any portion thereto but not 
until the expiry of clear full seven 
years from the date of the delivery of 
the shares to the Trust. The Trustees 
by their letter dated February 1, 1959 
accepted the offer and also the terms 
and conditions upon whith the offer 
had been made. and ratified the same 
by the resolutions of the Trustees 
dated February 5, 1959 and March 4, 
1959. The shares ` were | transferred 
and given delivery of to the Trustees. 
On the said shares a ‘dividend amount- 
ing to Rupees 1,28,000/- , accrued on 
which tax was deducted at the source. 
‘The Trustees claimed that|the said in- 
‘come of the assessee was exempt 
from payment of Income-tax in view 
of Section 4 (3) (i) of the |Act. Hence 
they claimed refund of the tax deduct- 
ed at the source. The | Income-tax 
Officer refused to grant ithe refund 
asked for on the ground that the trust 
Deed under which the | Trust -was 
formed did not contain any provision 
for receipt of donations or gifts fro 
outsiders and therefore the gift ade 
by Sardar Ajaib Singh of g 640 shares 
was not a valid gift. He also observed 
that the transfer of the shares was re- 
vocable after seven years 
ingly 
hence the assessee was precluded from 
claiming the refund of the tax deduct~ 
ed at the source. 


5. The assessee | appealed 
against that order-to the Appellate 
Assistant Commissioner. That Officer 
upheld the assessee’s right to the re- 
fund of tax on the ground! that during 
the relevant year the shares did be- 
Tong to -the assessee and the dividend 
income ‘accruing thereon was the in- 
come of the assessee and therefore re- 
fund of the tax deducted at the source 
was allowable. 


6. The Department went up in 
appeal to -the Income-tax Appellate 
Tribunal as against that | order. Be- 
fore the Tribunal the Department con- 
tended that the Trust was not com- 
petent to receive gifts from outsiders. 








was a -conditional transfer; 


there being no clause in the Trust 
deed. empowering the receipt of such . 
gifts. It was further contended that 
the ‘gift being conditional and revoc- 
able was invalid in the eye of law. 
The Tribunal found that the assessee 
was a public charitable Trust and it 
was not limited in its scope of activi- 
ties within the four corners ‘of the 
Trust Deed by which it Was created. 
A public charitable Trust, the Tri- 
bunal held, was entitled as of right to . 
receive gifts and donations from the 
public and as such the gift of the 
shares made by Sardar . Ajaib Singh : 
had been validly received by the as- 
sessee. The Tribunal accordingly dis- 
missed the first contention raised on 
behalf of the Department. It is not 
necessary for us to refer to the facts - 
relating to the second. contention as 
that matfer is not in issue before us, 
now, the same having been held . 
pao the Department by the Tri- 
un. í 


T While dealing with the Re- 
ference made by the Tribunal, as 
mentioned earlier, the High Court up- . 
held the validity of the gift made by. 
Ajaib Singh but strangely enough 
after holding that the gift in question 
was a valid one, it came to the conclu- 
sion that the said gift did not have the 
effect of augmenting the assessee’s 
Trust and therefore the assessee was 
not entitled to the refund of the tax 
deducted at the source on the dividend 
accrued on the shares gifted by Ajaib 
Singh. To us these findings appear 
to ibe somewhat mutually conflicting. 
If the gift in question was a valid one 
then the Trust became the owner of 
the shares gifted. That being so it 
also became the owner of the dividends 
received. Hence those dividends will 
have to be considered as the income ` 
of the Trust. . 


8. The reason which T F - 
edithe learned judges of the High 
Court for coming to the above conclu- 
sion are set out in their judgment at 
pp. 21 and 22 of . the’ printed paper 
book. We shall quote that part of the 
High Court’s judgment: 

“The question for our er cee ; 
tion, however, is whether the gift, as 
accepted by the trustee, had the effect 
of augmenting the assessee trust for 
taxation purposes, or whether the 
effect of it was that it remained a 
separate trust in the hands of the 
trustees of the. assessea trust, with 
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liberty to them to apply the income of 
the subsequent trust for the benefit of 
the assessee trust. Mr. Bannerjee 
urged that it was not necessary ex- 
pressly to empower the trust as of a 
public trust to accept gifts, donations 
or endowments. That, he. submitted 
was a power inherently ` vested in 
them. We have our doubts. Trust is 
a confidence reposed in a person or 
persons, with respect to property of 
which he had or they have legal 
possession or over which he 
or they ` can exercise power 
to the intent that he or they may hold 
the property or exercise the power 
for the benefit of some other person 
or object. Now, this confidence may 
not necessarily include in itself the 
liberty that the trustees would go on 
accepting donations and try to augment 
the Trust to such dimensions that the 
purpose for which the original trust 
was created may be swamped or modi- 
fied or qualified. If a settlor wants to in- 
vest the trustees with such a power, it 
is but reasonable to expect that the 
power should be conferred by the 
deed which created the trust. The 
trust that we have to consider does 
not appear to confer upon the trustees 
the further power to accept donations 
gifts or endowments. We, therefore, 
do not think that the trustees have 
the liberty or the right to accept fur- 
ther gifts, in the absence of specific 
authorisation, augment the original 
trust and then claim the benefit of 
Section 4 (3) (i) of the Indian Income- 
tax Act”. 


It Is somewhat difficult to 


9. 
follow the reasoning adopted by the 
learned Judges of the High Court. 
Fither the gift made by Ajaib Singh 
and accepted by the Trustees was a 
valid gift or it was not a valid gift. 


If it was a valid gift, the shares gift- . 4, 


ed became the property of the Trust. 
If it was not a valid gift, the shares 


still continued to be the property of. 


Ajaib Singh. It is nobody’s case that 
there was a Trust within a Trust. No 
such ‘Trust is put forward either by 
the Department or pleaded by the 
assessee, The existence of a Trust 
is a fact and not a fiction. We fail 
to see how the learned Judges were 
able to come to the conclusion that 
Ajaib Singh while gifting the shares 
created one more Trust without any 
writing and without any objective 
and appointed the Trustees of the as- 


“accepted the gift. The 
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sessee Trust to be the Trustees of the 
new Trust as well These assump- 
tions have no basis either in fact or 


-in law. 


10. At this stage we may men- 
tion that the very learned judges who 
decided this Reference had held in 
Wealth Tax Reference No. 444 of 1963 
on the file of the High Court of 
Calcutta that the shares gifted by 


_Ajaib Singh did not continue to be 


his property. If they are not Ajaib 
Singh’s property, whose property are 
they? The only answer is that they are 
the property of the appellant Trust. 
Those shares cannot float in the mid 
air. They must be owned by some- 
one. 


11. As seen earlier, the appel- 
Tant is a public Trust. Its objects are 
charitable objects. Ajaib Singh made ` 
over the shares to that Trust for effec- . 
tuating the very objects of the Trust. 
He did not stipulate any other object 
to be attained. The Trustees had 
Trust Deed 
does not prohibit the Trustees from 
accepting a new gift. We fail to see 
what difficulty was there for the 
Trustees to accept gifts from third 
parties for the purpose of furthering 
the objectives of the so long as 
the Trust Deed did not prohibit them 
from receiving such gifts and so long 
as the gift made did not in any 
manner impinge on the objects in- 
tended to be achieved by the Trust 
We fail to see why the Trustees could 
not accept that gift. 


12. In our opinion the assump- 
tion of the High Court that the 
Trustees were incompetent to receive 
the gift made by Ajaib Singh is an er- 
roneous one. On the other hand we agree 
with the Tribunal that the gift made 
by Ajaib Singh was a valid gift, the 
res pifted are vested in the Trust 
and therefore the Trust is entitled to 
the dividends received in respect of 
those shares. In view of Sec. 4 (3) 0), 
that dividend is exempt from tax. 
Hence the appellant is entitled to the 
refund claimed. — 


13. In the result we allow 
Civil Appeal No. 1084 of 1971, dis- 


‘charge the answers given by the High 


Court and in their place, we answer 
the questions referred to the High 
Court in the affirmative and in favour 
of the assessee. The appellant is 
entitled to its costs in this appeal. 
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14. We revoke the certificate 
produced in Civil Appeal No. 1885 of 
1968. In view of our decision in Civil 


Appeal No. 1084 of 1971, there . is no" 


need to send that case back to the 
High Court for giving reasons in 
support” of the certificate. That appeal 
is accordingly dismissed as being not 
maintainable — no costs. ' 
Reference answered 


affirmatively- 


AIR 1972 SUPREME COURT 38 
(V59C 10) ., 

‘(From Madhya Pradesh: ATR 1969 
Madh Pra 207) . 

K. S. HEGDE AND A'N. 

GROVER, JJ. : 

Commissioner of Sales Tax, 

Madhya Pradesh, Appellant v. M/s. 

Amarnath Ajitkumar of; Bhind, 

Madhya Pradesh, Respondent. . 

Civil Appeal No. 367 of. 1969, D/- 
20-9-1971. 

Sales Tax — M. P. een Sales 
Tax Act (2 of 1969), Section! 39 (3) — 
Revision of assessment — Limitation 
=- Assessment under Central Sales 
Tax Act, the procedure of which was 
governed by the M. B. Sales Tax Act 
— Repeal of M. B. Act — Revision — 
Period of limitation of two years as 
prescribed under the repealed Act and 
not of three years under Section 39 (3) 
is applicable — The right of the as- 
sessee under Section 12 of the repeal- 
ed Act is saved by Section !52 of the 
the new Act — (X-Ref.:— Sec. 52 (1).) 
— (X-Ref. :— Sales Tax — M. B. Sales 
Tax Act (30 of 1950) (Repealed), Sec- 
tion 12 (1)). _AIR 1969 Madh Pra 207, 
Affirmed (Paras 12, 13) 
Cases Seren Chronological Paras 
(1968) AIR 1968 SC 843 (V 55) = 

21 STC 383, Swastik Oil Mills 

Ltd. v. H. B. Munshi, Dy. 

Commr. of Sales Tax Bombay 8, 11 
(1967) ATR 1967 SC 565 (V 54) = 

19 STC 87, Sales Tax Officer, 

` Circle I, Jabalpur v. Hanuman’ ` 

Prasad ' 8&9, 10 

Mr. L N. Shroff, Advocate, for 
Appellant. 

The following Tudement of the 
Court was delivered by 

HEGDE, J.:— This appeal by 
special leave arises from the decision 
JQ/JO/E875/71/GKC | 


The 


- by the Madhya 


A.L R 


of the Madhya Pradesh High Court 
in a reference under Section 44 of the 
Madhya Pradesh Sales Tax Act, 1959. 
The reference was made by the Board 
of Revenue. After stating the case, 
the Board of Revenue referred the 
following question to the High Court 
for its opinion. 


“Whether on the facts and circum- 
stances of the case the Commissioner 
of Sales Tax acted illegally in exercis- 
ing his powers of revision under Sec- 
tion 39 (2) of the Madhya Pradesh 
General Sales Tax Act, 1958 in res- 
pect of the assessment order dated 
28-12-1961 which was passed in res- 
pect of the returns submitted on 30-1- 
1958 and 17-6-1958 and on the basis of 
the notice in form XI issued on 29-8- 
1961?” , 

2. Fhe High Court answered 
that question in the affirmative and in 
favour of the assessee. Aggrieved by 
that order, the Commissioner of Sales 
Tax, Madhya Pradesh has come in ap- 
peal to this Court. 


3. The assessee, M/s Amarnatħ 
Aiit. ‘Kumar was a registered dealer 
under the Madhya Bharat Sales Tax 
Act, Samv. 2007. For the period from 
July 1, 1957 to 31st March, 1958 the 
period with which we are concerned in 
this appeal, the assessee submitted its 
return for the second and third quar- 
ters on January 30, . 1958 and for the 
fourth quarter on 17th June 1958. 
These returns were made under Sec- 
tion 9 (3) of the Central Sales Tax 
Act, 1956. The sales tax concerned in 
the present case was. that leviable 
under the Central Sales Tax Act, 1956. 
But the procedure to be adopted in 
the matter of assessment and collec- 
tion was that prescribed in the Madhya 
Bharat Sales Tax Act, Samv. 2007. 
The Madhya Bharat Act was repealed 
Pradesh General 
Sales Tax Act, 1959, which came into 
force on April 1, 1959. Thereafter the 
Assistant Commissioner of Sales Tax, 
issued a notice in form XI of the 
Madhya Pradesh Sales Tax (Central) 
Rules, 1959 on August 29, 1961. That 
Officer passed the assessment order on 
November. 28, 1961. On October 30, 
1964, the Commissioner of Sales Tax 
initiated proceedings under Sect. 39 (2) 
of M. P. Sales Tax Act, 1959 for re- 
vising the assessment made. After 
notice to the dealer the Commis- 
sioner on April 15, 1965 revised the 
assessment and enhanced the same 
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by a sum of Rupees 993-06 paise. The 
assessee’s appeal to the Board of Re- 
venue was dismissed on June 20, 1966. 
Both before the Commissioner as well 
as the Board of Revenue, the assessee 
contended that as the assessment 
related to the period when Madhya 
Bharat Sales Tax Act, Samv. 2007 was 
in force, the revision of that assess- 
ment is governed by Section 12 (1) 
of that Act and not Section 39 (2) of 
the Madhya Pradesh Act, 1959. It was 
urged on its behalf that under the 
Madhya Bharat Act, the Commis- 
sioner could not have revised the 
order of assessment after the expiry 


of two years after the assessment was.. 


made. Hence the Commissioner was 
not competent to revise the assess- 
ment. The Commissioner as well as 
the Board of Revenue rejected that 
contention. They came to the conclu- 
sion that it. was open to the Commis- 
sioner to take action under Sec. 39 (2) 
of the M. P. General Sales Tax Act, 
1959 in the matter of revising the as- 
sessment. The High Court did not agree 
with that view. It held that in view of 
Section 52 of the 1959 Act, the govern- 
ing provision in the matter of revising 
the assessment was Section 12 (1) of 
the Madhya Bharat Act. 


4. The only question that we 
have to decide is whether in the facts 
and circumstances of the case, the 
Commissioner could have exercised his 
power under Section 39 (2) of the M. 
P. Sales Tax Act, 1959. 

Section 12 (1) of the Madhya Bharat 
Act provides: 

“The Commissioner may in his 
discretion at any time suo motu or 
being moved by the assessing autho- 
rity, call for and examine the records 
of any proceedings under this Act and 
if he considers any order is illegal or 
improper or erroneous in so far as it 
is prejudicial. to the interests of the 
revenue he may pass orders as he 
thinks fit: 

Provided that no rder shall be 
passed prejudicial to a dealer without 
giving him an opportunity of hearing: 


Provided further that the Com- 
missioner shall not revise an order 
which has been made more than two 
years previously.” 


5. From the 
it is clear that the 
precluded from 
which had been made more than two 


second proviso, 
Commissioner is 


revising an order. 
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years previously. That proviso did 
not lay down any rule of limitation. 
But it took away the power of the 
Commissioner to revise any assess- 
ment after the prescribed period. 
Thereafter the assessment became final 
and conclusive as against the Depart- 
ment as well as the assessee, unless it - 
was liable to be changed under some 
nee provision of the Madhya Bharat 
ct. 


6. Section 39 (2) of the M. P. 
Sales Tax Act of 1959 says: 

“The Commissioner may of his 
own motion or on information re- 
ceived call for and examine the re- 
cord of any proceeding under this 
Act if he considers that any order 
passed therein by any person appoint- 
ed under. Section 3 to assist him is 
erroneous in so far as it is prejudicial 
to the interests of the revenue, he may 
after giving the dealer an opportunity 
of being heard and after making or 
causing to be made such inquiry as he ` 
deems necessary, pass such order 
thereon as the circumstances of -the 
case justify including an order enhanc- 
ing or modifying the assessment, or 
cancelling the assessment and direct- 
ing a fresh assessment: 


Provided that no proceedings 
shall be initiated under this sub-sec- 
tion after the expiry of three years 
from the date of the order sought te 
be revised .........ccccceesccereceecoees 


7. The M. P. Sales Tax Act, 
1959 which repealed the Madhya 
Bharat Act by Section 52 therein pro- 
vided the following repeal and saving 
provisions. 


“52 (1). The Central Provinces 
and Berar Sales Tax Act, 1947, the 
Madhya Bharat Sales Tax Act, Samv. 
2007, the Central Provinces and Berar 
Sales Tax Act, 1947 as extended to 
Vindhya- Pradesh and Bhopal region 
and as in force in those regions im- 
mediately before the commencement 
of this Act and the Rajasthan Sales 
Tax Act, 1954, as in force in Sironj 
region, are hereby repealed: 

Provided that such repeal shal 
not affect the previous operation of 
the ‘said Acts or any right, title, obli- 
gation or liability already acquired, 
accrued or incurred thereunder, and 
subject thereto, anything done or any 
action taken (including any appoint- 
ment, notification, notice, order, rule, 
form, regulation, certificate or licence 
in the exercise of any power conferred 


. 
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by er under the said Acts shall in so 
far as it is not inconsistent ,with the 
provisions of this Act, be deemed to 
have been done or taken in the exer- 
cise of the powers conferred" by or 
under this Act, as if this Act were in 
force on the date on which such thing 
was done or action was taken; and all 
arrears of taxes and other , amounts 
due at the Commencement of this Act 
may be recovered as if they had 
accrued under this Act.” 


8. The High Court came to the 
conclusion that in view of the; decisions 
ef this Court in Sales Tax Officer 
Circle 1, Jabalpur v. Hanuman Prasad 
19 STC 87 = (AIR 1967 SC|565) and 
Swastik Oil Mills Ltd. v. H. B. Munshi, 
Dy. Commr. of Sales Tax, Bombay, 21 
STC 383 = (AIR 1968 SC! 843) the 
Commissioner was incompetent to re- 
vise the order because of Section 12(1) 
ef the Madhya Bharat Act read with 


~ Section 52 (1) of the M. P. Sales Tax 


Act, 1959. l i 


9%- Hanuman Prasad’s case, 19 
STC 87 = (AIR 1967 SC 565) (supra) 
arose out of M. P. Sales |Tax Act, 
1959. Therein in respect of! a period 
governed by the Central Provinces 
and Berar Sales Tax Act, 1947, the as- 
sessee therein filed its return and a 
notice in form XII was issued to him 
on March 10, 1959. The i assessee’s 
turnover was assessed by ! an order 
dated May 23, 1959. But.in the mean- 
time, M. P. Sales Tax Act, 1959 came 
into force on April 1, 1959. (The Com- 
missioner sought to revise '!the order 
of assessment on the ground that a 
portion of assessee’s turnover | had 
escaped assessment. The' question 
arose whether he had to exercise his 
powers within the time fixed by the 
Berar Sales Tax Act, 1947 or that fix- 
ed under the M. P. Sales Tax Act, 1959. 
The specific question that arose for 
decision in that case was whether the 
Commissioner’s power to revise had 
to be exercised in accordance with 
Section 11A (1) of the Central Provin- 
ces and Berar Sales Tax, 1947, as 
contended by the assessee or under 
Sec. 19 (1) of the M. P. Sales Tax Act, 


. 1959 as contended by the Department. 


That question was examined by this 
Court from several angles! One of 
the tests applied was what is the 
effect of Section 52 of the M. P. Sales 
Tax Act, 1959. Dealing with that as- 
pect, this Court observed at p. 90 of 
the reno 


{ 
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“It was under Section 52 of the 
new Act that the repealed Act was 
repealed, and that section itself, under 
the proviso laid down that such repeal 
shall not affect the previous operation 
of the said Act or any right, title, 
obligation or liability already acquir- 
ed, accrued or incurred thereunder. 
There -was also the further addition 
that subject thereto, anything done or 
any action taken (including any ap- 
pointment, notification, notice, order, 
rule, form, regulation, certificate or 
licence) in the exercise of any power 
conferred by or under the said Act, © 
shall, in so far as it is not inconsistent 
with the provisions of this Act, be 
deemed to have been done or taken in 
exercise of the powers conferred by or 
under this Act, as if this Act were in 
force on the date on which such thing 
was done or action was taken. In 
view of this proviso it has to be held 
that when this new Act came into ` 
force'on Ist April 1959, all rights, 
title, obligation or liability already 
acquired, accrued or incurred under 
the repealed Act by the respondent 
remained unaffected and intact. The 
rights and liabilities, which had been 
acquired or incurred under the re- 
pealed Act, included the right or lia- 
bility to be assessed in accordance 
with the provisions of the repealed 
Act in respect of turnover of sales 
effected during the time when that 
Act was in force.” 


10. Agreeing with the High 
Court this Court held in Hanuman 
Prasad’s case, 19 STC 87 = (AIR 1967 
SC 565) that the Commissioner could 
not have revised the order of assess- 
ment after the period prescribed in 
the repealed Act. One of the reasons 
given in support of that conclusion is 
that “the rights and liabilities, which 
had been acquired or incurred under 
the repealed Act, included the right 
or liability to be assessed in accord- 
ance. with the provisions of the re- 
pealed Act, in respect of turnover of 
sales effected during the time when 
that Act was in force.” The expres- 
sion- assessment includes reassessment 


11. Swastik Oil Mills’ case, 21 
STC 383 = (AIR 1968 SC 843) is a 
converse case. Therein the assessee 
was assessed to sales tax under the 
Bombay Sales Tax Act, 1946, for the 
periods’ lst April 1948 to March 31, 
1950 and April 1, 1950 to March 31, 
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1951. On January 7; 1963, Deputy 
Commissioner initiated proceedings 
under Section 31 of the Bombay Sales 
Tax Act, 1953 proposing to revise the 
order of the Assistant : Collector of 
Sales Tax in so far as he had allowed 
deduction in respect of the entire 
goods despatched by the assessee to its 
branches in other States overlooking 
the provisions ‘of proviso 
Rule 1 (ii) under. Section 6 (3) of the 
Act of 1946 as amended in 1949. The 
question was whether the Deputy 
Commissioner could take advantage of 
the longer period prescribed under 
the Bombay Sales Tax Act, 1946 or 
whether he was required to exercise 
his powers within the shorter period 
fixed under the 1953 Act. Bombay 
High Court as well as this Court came 
to the conclusion by applying the pro- 
visions in Section 7 of the Bombay 
General Clauses Act (1 of 1904) that 
the Deputy Commissioner was entitled 
to exercise his powers of revision with- 
fn the period prescribed under the 
repealed Act., Section 7 of the 
-Bombay General Clauses Act provides 
“where this Act or any Bombay Act, 
or Maharashtra Act, made after the 
commencement of this Act, repeals 
any enactment hitherto made or 
hereafter to be made, 


shall not: 
x x x x x x 
(c) affect any right, privilege, 


obligation or liability acquired, accru- 
ed or incurred under any enactment 
so repealed. f eee ey 

x x x x x x 

(e) affect any investigation, legal 
proceeding or remedy in respect of 
any such right, privilege, obligation, 
liability, penalty, forfeiture or punish- 
ment as aforesaid, and any such in- 
vestigation legal proceeding or remedy 
may be instituted, continued or enforc- 


ed and any such penalty, forfeiture or - 


punishment may be imposed as if the 
repealing Act had not been passed”. 
Dealing with the scope of those pro- 
visions this is what this Court observ- 
ed: A 


“Very clearly, the repeal of the 
Act of 1953 by the Act of 1959 did 
not affect the rights and liabilities of 
the assessee to tax under the Act of 
1953 or the Act of 1946 in respect of 
the turnover which became liable to 
sales tax under the Act of 1946. The 


_ vestigation, 


(b) to. 


. urged by. Mr. Desai in the 


then, unless a. 
different intention appears, the repeal 
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effect of Clause (e) of Section 7 of the 
Bombay General Clauses Act further 
is that any legal proceeding in respect 
of levy, imposition or recovery of that 
tax is to continue and any fresh in- 
, legal proceeding or re- 
medy could be instituted as if there 
had been no repeal by the Act of 1959. 
Consequently, the repeal of the Act of 
1953 did not in any way affect the 
power of the Deputy Commissioner to 
institute proceedings for revision suo 
motu against the appellate order of 
the Assistant Collector which had 
been passed in exercise of his powers 
under the Act of 1946. It is true, as 
alterna- 
tive, that, in fact, the proceedings 
should have been taken not under Sec- 
tion 31 of the Act of 1953, but under 
Section 22 of the Act of 1946. That 
is so, because, when the Act of 1946 
was repealed by the Act of 1953, 
similar provisions were made in the 
Act of 1953 to continue in force the 
provisions of the Act of 1946 in respect 
of rights and liabilities which may 
have accrued or have been incurred 
under the Act of 1946. Section 48 (2) 
and Section 49 (1) cleariy contained 
provisions. indicating that, in respect 
of a liability to tax under the Act of 
1946, the rights and liabilities of 
the assessee had to be determined in 
accordance ‘with the provisions of the 
Act of 1946 and all legal proceedings 
or remedies in respect thereof had 
also to be taken under the same Act. 
Consequently the Deputy Commis- 
sioner in seeking to exercise revisional 
powers against the order of the As- 
sistant Collector passed under the 
Act of 1946, had to proceed under Sec- 
tion 22 of the Act of 1946. That, how- 
ever is not at all material, because the 
provisions of Section 22 of the Act 
of 1946 are quite similar to those of 
Section 31 of the Act of 1953. The 
mere incorrect mention of Section 31 
of the Act of 1953 in the notice is im- 
material. The Deputy Commissioner 
has the jurisdiction and power to re- 
vise the order under Section 22 of the 
Act of 1946 and, consequently the pro- 
ceedings initiated by him are not with- 
out jurisdiction. 


12. Now coming back to Sec- 
tion 52 of the M. P. Sales Tax Act of 
1959, the proviso to Section 52 (1) 
provides that the repeal of the 
Madhya Bharat. Act shall not affect 
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any right already acquired .or accrued 
hereunder. The question is whether 


the bar on the power of the Commis- 
exercising the powers 










revise the order of assessment to the 
prejudice of the assessee. Similarly 
he could not revise the order of. assess- 
ment to the prejudice of the Revenue. 
Section 12 (1) conferred a' right both 
on the assessee as well' as on the 
Department to see that an order of 
assessment is not revised to their we 

e 


pararon date. 
The effect 


13. The second part of that 
proviso says that subject to what has 
been provided in the first :part of the 
proviso, anything done or, any action 
taken including an order in the exer- 
cise of any of the powers conferred 
by or under the repealed Act, shall, in 
so far as it is not inconsistent . with 

. the provisions of the M. P. Sales Tax 
Act, 1959 be deemed to ihave been 
done in the exercise of powers confer- 
red by or under that Act as if that 
Act were in force on the date on 
which such thing was done.. There 
is undoubtedly a conflict between Sec- 
tion 12 (1) of the Madhya: Bharat Act 
and Section 39(2) of the M. P. Sales Tax 
Act, 1959. The former provision 
prohibits the Commissioner from re- 
vising an order which has been made 
more than two years previously and 
the latter provision permits him to 
revise the order till the expiry of 
three years from the date of the order 
sought to be revised. Therefore the 
Revenue. cannot call into aid the 
second part of the proviso.! The result- 


ing position is that the governing pro- 
vision would continue ito be Sec- 
tion 12 (1) of the Madhya} Bharat Act. 


A. LR 


For the reasons mentioned above 
this appeal fails and the same is dis- 
missed. Respondent is ex parte No 


costs, 
. Appeal dismissed. 


AIR 1972 SUPREME COURT 42 
(V 59 Ċ 11) 
(From: Patna)" ; 
K. S. HEGDE AND A. N. ’ 
GROVER JJ. 

Smt. Sabitri Devi Thirani, Appel- 
Tant v. Satya Narain Mandal, Respon- 
dent. , 

Civil Appeal No. 1351 of 1967, D/- 
28-1-1971. 


Tenancy Laws — Bibar Land Re- 
forms Act (30 of 1950), S 5 — A suit 
by an intermediary for possession of 
land which is not saved under S. 5 
from being vested in the State it being 
not his homestead within S. 2 (j), is 
not maintainable even thongh suit is 
against a trespasser. Appeal from Ap- 
pellate Decree No. 807 of 1964, D/- 29- 
3-1967 (Pat.) Affirmed. ‘(Para 2) 


M/s. B. P. Maheshwari and Sobhag 
Mal Jain, Advocates, for Appellant; 


_M/s. D. Goburdhun and R. Goburdhun, 


Advocates, for Respondent. 


The following Judgment of the 
Court was delivered by 


. GROVER, J.: This is an appeal by 
special leave from a judgment of the 
Patna High Court. The facts may be 
stated. The appellant had purchased 
land measuring 3 Bighas, 6 Kathas and 
3 Dhurs in the town of Kishanganij, 
Bihar. Out of the aforesaid land the 
dispute between the parties relates to 
an area of 1 Katha and 10 Dhurs. The 
respondent entered upon the aforesaid 
area and erected some structures on it. 
The appellant filed a suit in the year 
1959 against the respondent for pos- 
session and mesne profits in respect of 
the land. The suit was resisted by the 
respondent on various grounds. One of 
the points which was raised by the 
respondent was that the interest of the 
appellant in the suit land was that of 
an intermediary and it had vested in 
the State under the Bihar Land Re- 
forms Act, 1950 hereinafter called the 


*(A. F. A. D. No. 807 of 1964, D/- 29- 
3-1967 — Pat.) 
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‘Act. The suit was decreed by the 
trial court and that decree was affirm- 
ed by the first appellate court. 


2. On Second appeal by the 
respondent the High Court called for 
a finding on the question as to what 
was the character and nature of the 
appellant’s interest in the disputed 
land. The Additional Subordinate 
Judge submitted a finding that -the 
appellant held the interest of an in- 
termediary in the land. This finding 
was not disputed before the High 
Court when the judgment under ap- 
peal was delivered. What was con- 
tended was that the suit land was 
homestead and was saved from vest- 
ing in the State by S. 5 of the Act. 
The High Court was of the opinion 
that the suit land was not homestead 
within the meaning of clause (j) of 
S. 3 which gives the definition of the 
term “homestead”. This is what the 
learned judge observed: 


“In my opinion, the suit land was 
not homestead within the meaning of 
clause (i) of section 2 of. Bihar Act 30 
of 1950, wherein the term ‘homestead’ 
has been defined. On the findings 
recorded by the court of appeal below 
earlier as also as now submitted, it was 
a piece of land in possession of, and 
belonging to, the ex-intermediary, 
namely, the plaintiff. The defendant- 
appellant dispossessed the plaintiff 
in the year 1953 from this piece 
of land. He built a house upon it, 
that is to say, the use to which the 
land was put by the defendant was for 
the purpose of a building but that did 
not make the land a dwelling house 
used by a proprietor or tenure holder 
either for the purpose of his own resi- 
dence or for the purpose of letting out 
on rent to the tenants within the mean- 
ing of the definition clause: Now is 
this a land which formed part of the 
‘eourt-yard, compound, garden or orch- 
ard or out-building included in or ap- 


purtenant to dwelling house within . 


the meaning of the second part of the 
definition clause. Nor is this a piece 
of land within the meaning of the ex- 
planation appended to clause (j) of sec- 
tion 2 of Bihar Act 30 of 1950 on 
which there stood ‘such dwelling 
house’ meaning thereby the dwelling 
house, as defined in the main clause. 
That being so, it was not homestead 
within the meaning of Bihar Act 30 of 
1950 which was saved to the ex-inter- 
mediary under section 5 of that Act”. 


T. N. Angami v. Revoluei 


{Prs. 1-3} S. C. 43 


Clause (j) of S. 2 defines “homestead” 
to mean a dwelling house used by the 
proprietor or a tenure holder for the 
purpose of his own residence or for 
the purpose of letting out on rent to- 
gether with. ... .and includes any 
out-building used for the purpose con- 
nected with agriculture 
appertaining to such dwelling house. 
It is quite clear that no other conclu- 
sion could have been reached except 
the one at which the High Court ar- 
rived in view of the facts which have 
been found, namely, that the interest 
of the appellant was that of an inter- 
mediary and the construction which 
had been made by the respondent 
as also the land on which jit stood 
could not possibly fall within the 
definition of “homestead” even when 
read with the explanation con- 
tained in clause (j) of S. 2 of the Act. 
It was neither a dwelling house used 
by the appellant for the purpose of 
personal residence or for the purpose 
of letting out on rent nor was it an 
out-building used for the purposes 
mentioned in the definition Under 
S. 5 it is only the “homestead” which 
is in the possession of an intermediary 
on the date of vesting of which the 
intermediary is entitled to retain pos- 
session; Although the respondent did 


sssssesoocossesese 


'not have any legal title and has been 


found to be a trespasser but the entire 
estate of the appellant including the 
disputed land had vested in the State 
under the Act and therefore the suit 
for possession was not maintainable 
unless the appellant could take advan- 
tage of S. 5 read with S. 2 (j) of the 
Act. This benefit the appellant could 
not get for the reasons stated by the 
High Court and noticed above. 

3. The appeal fails and it is 
dismissed but in view of the entire cir- 
cumstances we leave the parties to 
bear their own costs throughout. 

Appeal dismissed. 


AIR 1972 SUPREME COURT 43 
; (V 59 C 12) 
J. C. SHAH, C. J., G. K. MITTER, K. S. 
HEGDE, A. N. GROVER AND A. N. 
i RAY, JJ 
- Thepfulo Nakhro Angami, Ap- 
pellant v. Shrimati Ravoluei alias Rani 


- M. Shaiza, Respondent. 


Civil Appeal No. 1125 of 1970, D/- 
21-1-1971. 
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Supreme Court Rules, O. 18 R. 3 
»— The provision under which appeal 
is filed dées not affect the . power of 
Supreme Court to allow in suitable 
cases the respondent to support the 
judgment under appeal even if he has 
not appealed against upon a ground 
which has been found against him in 
that judgment. (X-Ref: Constitution of 
India, Art. 136) (X-Ref: Constitution of 
India, Art. 133) (X-Ref: Civil P. C. 
(1908), O. 41 R. 22) (X-Ref: Represen- 
tation of the People Act (1951), 
S. 116-A): AIR 1965 SC 669, Followed. 

(Paras 3, 4) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 669 (V 52)= 
(1965) 1 SCR 712, Ramanbhai 

Ashabhai v. Debhi Ajit Kumar 2 

The judgment of the court was 
delivered by:— 

HEGDE, J.: The decision on the 
question of law considered by this 
Bench was announced on the 14th of 
this month. We are now: proceeding 
to give our reasons in support of that 
decision. On September 14, 1970, two 
of us (Shah C. J. and Grover, J.) pass- 
ed the following order: 

“This appeal raises an important 
question of procedure. We: have heard 
learned Counsel appearing on behalf 
of the parties. Mr. Gupte appearing 
for the appellant contended that the 
charge under S. 123 (6) read with sec- 
. tion 77 of the Representation of the 
People Act was not made out. Mr. 
Chari appearing on behalf of the res- 
pondent contended that he was en- 
entitled to submit without, preferring a 
substantive appeal to this Court that 
the charges in respect of which the ap- 
pellant has been absolved'by order of 
the High Court are proved and he 
should be permitted to: raise those 
questions in this appeal. Our attention 
has not been invited to any case which 
interprets the provisions of S. 116 (A) 
of the Representation of the People 
Act as it stands after the amendment 
made in the year 1967. i 

In view of the importance of the 
question, we direct that the case be 
referred to a larger bench of five 
judges. Hearing expedited.” 

2. Though the entire appeal 
was referred to a larger bench for 
decision, at the hearing it was consi- 
dered advisable to decide only the 


question of law set out ‘in the order - 


‘We accord- 
lonly on that 


and not the whole case. 
ingly heard arguments 


T. N. Angami v. Ravoluei (Hegde J.) 


A.Y. BR. | 


question. In our opinion that ques- 

tion is concluded by the decision of 

this Court in Ramanbhai Ashabhai 

an v. Debhi Ajitkumar, AIR 1965 
669. 


3. Mr. S. V. Gupte, learned 
Counsel for the appellant tried to dis- 
tinguish that decision on two grounds 
viz. (1) that the decision in question 
was rendered in an appeal to his Court 
by special leave and as such the juris- 
diction of this Court was much wider 
than that conferred on this Court by 
S. 116A of the Representation of the 
People Act, 1951 and (2) that the scope 
of an appeal under S. 116A before its 
amendment in 1966 was different than 
from its scope at present. We are = 


‘able to accept either of these two con- 


tentions. In the above decision, it was 
ruled that this Court has power to 
decide all the points arising from the 
judgment appealed against and even 

the absence of an express provision 
like O. XLI, R. 22 of the Code of Civil 
Procedure, this Court can devise ap- 
propriate procedure to be adopted af 
the hearing and there could be no bet- 
ter way of supplying the deficiency 
than by drawing upon the provisions. 
of a general law like the Code of Civil 
Procedure and adopting such of those 
provisions as are suitable. The deci- 
sion of the Court did not rest either 
on the ground that the appeal before 
it was brought by special leave of this 


.Court or on the interpretation of sec . 


tion 116A as it then stood. The reasons 
behind the rule laid down by this 
Court are found at p. 725 of the re- 
port, Therein it is observed: 


“It is true’ that the rules framed 
by this Court in exercise of its rule 
making powers do not contain any 
provision analogous to O. XLI, Rule 22 
of the Code of Civil Procedure which 
permits a party to support the. judg- 
ment appealed against upon a ground 
which has been found against him in 
that judgment. The provision nearest 
to it is the one contained in O. XVII, 
Rule 3-cf the Rules of this Court 
which requires parties to file state- 
ment to cases. Sub-rule (1) of 
that Rule provides that Part I of the 
statement of the case shall also set 
out the contentions of the parties and 
the points of law and fact arising in 
the appeal. It further provides that 
in Part II a party shall set out the 
propositions of law to be urged in 
support of the contentions of the party 
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lodging the case and the authorities in 
support thereof. There is no reason 
to limit the provision of this rule only 
to those contentions which deal with 
the points found in favour of that 
party in the judgment appealed from. 
Apart from that we think that while 
dealing with the appeal before it this 
Court has the power to decide all the 
points arising from the judgment ap- 
pealed against and even 
absence of an express provision like 
O. XLI, Rule 22 of the Code of Civil 
Procedure it can device the appro- 
priate procedure to be adopted at the 
hearing. ‘There could be no better 
way of supplying the deficiency than 
by drawing upon the provisions of a 
general law like the Code of Civil 
Procedure and adopting such of those 
provisions as are suitable. We cannot 
lose sight of the fact that normally a 
party in whose favour the judgment 
appealed from has been given will not 
be granted special leave to appeal 
from it. Considerations of justice, 
therefore, require that this Court 
should in appropriate cases permit a 
party placed in such a position to sup- 
port the judgment in his favour even 
upon grounds which were negatived 
in that judgment.” Be 
4, The decision referred to 
above will govern the question of law 
with which we are concerned in this 
ease. The appeal was already direct- 
ed by the Chief Justice to be posted 
before the Bench presided over by 
Mitter, J. for further hearing. 
Ordered accordingly. 





AIR 1972 SUPREME COURT 45 
(V 59 C 13) 
(From Bombay)“ 
K. S. HEGDE AND A. N. 
GROVER, JJ. - 
Madhaorao ‘and others, Appel- 
Iants v. The State of Maharashtra, 
Respondent. 
-Civil Appeal No. 1728 of 1967, 
D/- 29-1-1971. 
Court-fees and Suits Valuations 
— Bombay Court-fees Act (36 of 
1959), Section 6 (i) (v) — Im a suit 
for possession of land not 
under any of Clauses (a), (b) and (c) 
of Section 6 (i) (v) Court-fee will not 


*(Civil Revn. No. 32 of 1965, D/- 23-2- 
` 1967 — Bom at Nagpur). s 
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in the. 


Madhaorao v. State of Maharashtra (Prs. 3-4)-{Prs. 1-2] S. C. 45 


be calculated under Section 6(1) (v) but 
under some appropriate section of 
the Act to be determined by trial 
Court — Civil Revn. No. 32 of 1965 
Bombay (Nagpur Bench), D- 23-2- 
1967, Reversed. (Para 4) 

Dr. W. S. Barlingay, Sr. Advocate 
(Mr. A. G. Ratnaparkhi, Advocate 
with him), for Appellants; M/s. M. C. 
Bhandare and S. P. Nayar, Advocates, 
for Respondent. 

The following Judgment of the 
Court was delivered by 

GROVER, J.:— This is an appeal 
by special leave from a judgment of 
the Bombay High ; Court (Nagpur 
Bench). The appellants had filed a 
suit for claiming proprietary rights in 
a property which was known as 
“Navegaon tank” and which consisted 
of several khasras with a total 
acreage of 3104 odd. These villages 


were villages. By virtue 
. of the provisions of the Madhya 
Pradesh Abolition of Proprietary 
Rights (Estates, Mahals, Alienated 
Lands) Act, 1950 the malguzars 
of this tank were deprived of 


their rights and the Government 


took over possession. The compensa- 
tion was paid by the Government 
after holding enquiry provided by the 
Act. The appellants, however, claim- 
ed a declaration that they still con- 
tinued to be owners as before and 
wanted a permanent injunction re- 
straining the Government from inter- 
fering with their rights. Alterna- 
tively it was prayed that if the 
Government was found to be in pos- 
session then a decree for possession 
be granted in their. favour. 


2. The Court-fee which was 
paid by the appellants was calculated 
on the following basis. It was alleg- 
ed that compensation of Rs. 1126/- only 
had been paid to the proprietors and 
therefore the tank had to be valued 
on the basis of that figure for,the 
purpose of Court fee and jurisdiction. 
In addition owing to the injunction 
claimed an additional Court fee of 
Rs. 50/- was paid. On behalf of the 
State an objection was raised in the 
trial Court that the value of the tank 
would not be less than Rs, 10,00,000/- 
and Court fee on that amount should 
have been paid. The trial Court came to 
the conclusion that the suit was for 
possession of land and on the evidence 
which was produced it was held that 
the value of the land was Rs. 25,00,000. 


46 S. C. [Prs. 2-6] 


The appellants were ‘directed to pay 
Court fee on that amount and make 
appropriate amendments in the plaint. 


3. The appellants approached 
the High Court on the revisional side 
and challenged the decision of the 
trial Court on the question: of Court 
fee. The High Court referred to Sec- 
tion 6 (i) (v) of the Bombay Court-fees 
Act, 1959, which was in force at the 
material time. This provision may 
be reproduced :— 

"In suits for the possession of 
land, houses and gardens according to 
the value of the subject matter and 


such value shall be deemed to be, - 


where the subject matter is a house or 
garden according to the market value 
of the house or garden and where the 
subject matter is land”. 


eco wm e wen enesercsneesorccones 


(c 
According to the High Court the 
Court fee was payable according to 
the value of the subject matter of the 
suit. So far as the houses and gardens 
were concerned it was the market 


value on which the Court fee had to’ 


be paid. As regards the lands sub- 
-Clauses (a), (b) and (c) contained a 
qualification with regard ' to those 
Jands which were liable to pay land 
revenue to the State. Since tank was 
land covered under water it had to 
be valued as on the date of the suit 
without taking into consideration the 
improvements which might have been 
made. The value was of the subject 
matter and it would be that value 
which would be relevant for the pur- 
pose of Court fee and jurisdiction 
The matter was remanded to the 
trial Court for further enquiry in the 
matter. 

4. It appears that according to 
the view of the High Court' the Court- 


fee is payable under S. 6 (i) (ý) even . 


with regard to land on its value which 
_ according to the counsel for the State 
would be the market value. In our 
judgment Section 6 (i) (v) does not ad- 
mit of any such method of' calculating 
the Court fee where the -subject 
matter is land. There is no doubt that 
where the subject matter 'is a house 
or a garden, in a suit for: possession 
the Court fee has to be paid according 
to the market value of the house or 
garden but where the subject matter 
is land the Court fee has'to be cal- 
culated according to what has been 


_N. B. Mirzan v. D. C. B. Council 


-allowed and the 


A.L R. 


provided in the sub-clauses (a), (b) 
and (c) with regard to different cate- 
gories of land. It may be that in 
Clause (v) the land which has not 
been assessed to land revenue is not 
covered by sub-cls. (a), (b) and (c) but 
then the Court fee will have to be 
calculated under some other provi- 
sion of the Act but not on the basis 
of the value of the land. 

5. If there is any lacuna in the © 
Bombay Act that will not justify the 
Court in straining the language of 
Clause (v) and reading it in such a 
way that if the land ` does not fall 
within sub-clauses (a), (b} and (c) 
mentioned therein it must be valued 
in the same way asa house or a 
garden and Court fee should be paid ' 
on that value. If, however, it is found 
that the land underneath the tank is 
assessed to land revenue then there is 
no difficulty and the Court fee has to be 


- calculated in accordance with the pro- 


visions of Section 6 (i) (v). But if the 
Court fees cannot be determined 
under that provision it will be for 
the trial Court to decide, under which 
provision Court fee is payable and the 
appellant shall be required to pay 
that amount of Court fee which is 
payable under the appropriate pro- 
vision. 

6. The E is consequently 
order of the High 
Court is set aside. The case is re- 
manded to the trial Court for disposal 
in accordance with law. Costs shall 
abide the event. : 

Appeal allowed. 


AIR 1972 SUPREME COURT 46 
(V 59 C 14) 
(From: Disciplinary Committee of 
` the Bar Council of India)* 
. S. M SIKRL C. J., A. N. RAY AND 
D. G. PALEKAR, JJ 
N. B. Mirzan, Appellant v. The 
Disciplinary Committee of the Bar 
Council of Maharashtra and another, 
Respondents. 
Civil Appeal No. 
D/- 15-9-1971. 
(A) Advocates Act (1961), Sec. 35 
— Professional misconduct. 


T C. Appeal No. 9 of 1969, D/- 30-11- 
969 — Disciplinary Committee of 
Ba Council of India). 
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Where the practising Advocate 
taking advantage of the ignorance and 
illiteracy of his clients demanded 
money from them on false represen- 
tations that it was required for Court 
purposes and misappropriated the 
same, he is guilty of professional mis- 
conduct. (Para 9) 

(B) Advocates Act (1961), Sec. 38 
— Normally the Supreme Court does 
not entertain an appeal from concur- 
rent findings of fact. But Supreme 
Court may entertain it to go through 
the facts to satisfy themselves that no 
injustice had been done in the case. 

(Para 10) 

G. L. Sanghi Advocate and M/s. 
J. B. Dadachanji, O. C. Mathur and 
Ravinder Narain, Advocates of M/s. 
J. B. Dadachanji and Co., for Appel- 
lant; M/s. P. H. Parekh and R. B. 
coe Advocates, for: Respondent 

o. 1. 


The following Judgment of the 
Court was delivered by 


PALEKAR, J.:— This is an ap- 
peal under Section 38 of the Advocates 
Act, 1961. The appellant Mr. N. B. 
Mirzan, was an Advocate on the roll 
of the Bar Council of Maharashtra 
On 27th October, 1964, respondent 
No. 2 who was once the client of the 
appellant, made several allegations 
of professional misconduct against the 
appellant which were referred by the 
State Bar Council to its Disciplinary 
Committee consisting of three Advo- 
` cates, one being the Committee’s 
Chairman and the other two its 
members. After a detailed inquiry 
into the allegations, the Disciplinary 
Committee -came to the conclusion 
that professional misconduct had been 
established on three counts which in- 
volved moral turpitude. The Commit- 
tee therefore, directed on 3rd October, 
1968 that the appellant should be sus- 
pended permanently and should not be 
allowed to appear before any Court 
authority or person in India. He was 
also directed to surrender his Sanad 
forthwith. From this order, an appeal 
was filed to the Bar Council of India, 
being Appeal No. 9 of 1968. The ap- 
peal was heard by the Disciplinary 
Committee of the Bar Council of India 
consisting of a Chairman and two 
members. On 30th November, 1969 
by a detailed order, the Disciplinary 
Committee confirmed the findings of 
the State Disciplinary Committee; but 
as regards the punishment, it directed 
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that the appellant be suspended from 
practice for a period of five years and 
to pay to Respondent No. 2 a sum of 
Rupees 850/- within two months. It 
was further directed that, if the 
amount was not paid, the punishment 
imposed by the State Disciplinary 

ittee striking out the appellant’s 
name from the roll of Advocates would 


stand confirmed. It is from this 
order that the present appeal has 
been filed. l 

2. Respondent No. 2, Saidur 


Rehman, engaged the appellant as his 


_Advocate in an obstructionist notice 


issued to him by the Presidency 
Small Cause Court, Bombay, in R. A 
E. Suit No. 2491 of 1961. Respon- 
dent No. 2 had been introduced to the, 
appellant by one Noor Mohammed 
who was a client of the appellant. At 
the time of his engagement, no fees as 
such were paid, but a sum of Rupees 
190/- was demanded by the appellant 
for Court-fee stamps and that amount 
was paid to the appellant. ` Thereafter, 
on 26th April, 1962, the appellant de- 
manded from respondent No. 2’s wife. 
Khurshid Begum, a sum of Rs. 975/- 
on the representation that the amount 
was required for deposit in the above 
suit by way of rent. A Receipt was 


‘issued by the appellant for this amount 


and itis Ext. A. On 16th August, 1962 
the appellant demanded a further sum 
of Rs. 250/- representing that this 
amount was necessary for payment te 
some Judge or officer for getting the 
rent bill transferred in the name of 
respondent No. 2 in respect of the pre- 
mises which were the subject-matter 
of the above suit. In respect of this 
payment also, the appellant issued a 
Receipt dated 16th August, 1962 mice 
is Ext. B. 

3. The obstructionist notice 
was discharged on 13th September. 
1962, the order being in favour of res- 
pondent No. 2. 


4. Thereafter, the landlord fil- 
ed suit No. 3402 of 1963 in the City 
Civil Court, Bombay, against respon- 
dent No. 2 and his brother for eject- 
ment and mesne profits. In this suit 
also, the appellant was engaged by 
respondent No. 2 as his Advocate.. A 
written statement was filed admitting 
that no rent had been paid by respon- 
dent No. 2 to his landlord from May 
1961 onwards. In view of this admis- 
sion, the City Civil Court passed an 
order directing respondent No. 2% te 
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deposit in Court the amount due for 
arrears of rent from May, 1961 to Sep- 
tember, 1963. This order was passed 
on 25th September, 1963. The amount 
was to be paid within two months 
from that date. Since respondent 
No. 2’s wife had already paid Rs. 975/- 
to the appellant on 26th April, 1962 
and the amount was more than suff- 
cient for making the deposit in ac- 
cordance with the order of | the City 
Civil Court, respondent No.:2 remain- 
ed under the impression that the dé- 
posit would be made by the appellant 
in due course. In January, 1964, the 
appellant gave a notice to respondent 
No. 2 to come with the money for the 
purposes of deposit and this started 
the whole trouble, ending | with the 
complaint by respondent No. 2 to the 
State Bar Council on - 27th October, 
1964. It appears that, before filing 
this complaint, notices were exchang- 
ed between the parties and a settle 
ment was brought about between the 
appellant and respondent No. 2 and, 
under this settlement, the! appellant 
undertook to pay to respondent No. 2 
Rs. 1,000/- by instalments of Rs. 150/- 
per month. The appellant! sent the 
first instalment of Rs. 150/4 by money 
order on 11th October, 1964. The case 
- of the appellant in respect of this 
money order, however, was that the 
money order had been sent to respon- 
dent No. 2, as respondent, No. 2 had 
asked for a loan and.the appellant took 
pity on him in spite of the strained 
relations between the parties. 


5. Chronologically, | the three 
{tems of payments in respect of which 
we have before us concurrent findings 
of professional misconduct as as fol- 
lows: 

(1) Demand and receipt by the 
appellant of Rs. 190/- from respondent 
No. 2 on the representation that the 
amount was required for ' purchasing 
court fee stamps in suit B. A E. No. 
2491/1961. There was no formal receipt 
issued in respect of this amount. 


(2) Demand and a by the 
appellant of Rs. 975/- from: respondent 
No. 2’s wife on 26th April; 1962. The 
Receipt issued by the appellant in 
Ext. A and reads as follows:— 

“Received from smt.Khurshid Begum 
sum of Rs. 975/- to be paid in Small 
Causes Court in Suit No. 2491/62 
including expenses rent and deposit in 
the above matter.” m 
| 
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3. Demand and receipt by the 
appellant of Rs. 250/- from respondent 
No. 2 on 16th August, 1962. Ext. B 
is the formal Receipt given by the ap- 
pellant on that date and it reads as 
follows:. 


“Received from Shri  Saidul 
Rehman the sum of Rs. 250/- for trans- 
ferring the rent bill in his name in 
Civil Suit No. 2491/61 of Small Causes 
Court.” 

In respect of all these ‘thes payments, | 
respondent No. 2 alleged that these 
several payments had been made to 
the appellant on the representations 
made by him which respondent No. 2 
and his wife, in their ignorance, 
thought were bona fide demands. But, 
later, they realised that demand 
for Rs. 190/- to purchase court fee 
stamps was a false demand, because 
no court fee stamps were necessary to 
be paid by respondent No. 2 in an 
obstructionist notice. Similarly, the 
second demand of Rupees: 975/- 
for depositing the amount in court 
was a false demand, because no 
order could possibly be passed by the 
Court asking an obstructionist to make - 
a deposit in Court towards rent. The 
third demand of Rs. 250/- was also a 
false demand, because there could be 
no proceedings for transferring the 
rent bill in the name of respondent 
No. 2 in the absence of any negotia- 
tions with the landlord. It was the 
allegation of respondent No. 2 that, ~ 
taking advantage of the ignorance and - 
illiteracy of respondent No. 2 and his 
wife, the appellant had demanded and 
received all these amounts with a 
view to misappropriate the same. 


6. So far as the first count of 
Rs. 190/- is concerned, there was no 
specific denial of the receipt of this 
amount by the appellant in his writ- 
ten statement. In hbis evidence, the 
appellant tried to explain that no speci- 
fic denial was made in the written 
statement, because he had stated in 
his written statement that for every 
payment received he had given a 
receipt and he had, therefore, implied- 
ly denied the demand -and receipt of 
Rs. 190/- since, admittedly, there was 
no formal receipt for it. This explana- 
tion has been rejected by both the Dis- 
ciplinary Committees. Respondent 
No;:2 examined Noor Mohammed as 
his witness in the case and Noor 
Mohammed has supported respondent 
No. 2’s statement that be had paid 








1972 N. B. Mirzan v. D. C. B. 


Rs. 190/- to be appellant. Noor Moha- 
mmed was a former client of the ap- 
pellant and it was Noor ‘Mohammed 
who had introduced respondent No. 2 
to the appellant when the obstruct- 
lonist notice was issued by the Court 
to respondent No. 2. After his engage- 
ment as Advocate, the appellant, 
according to Noor Mohammed, demand- 
ed Rs. 190/- for purchasing Court fee 
stamps and, therefore, respondent 
No. 2 in his presence paid Rs. 190/- to 
the appellant. In support of this, 
Noor Mohammed produced a page in 
his diary in which he had noted that 
the appellant had been paid Rs. 190/- 
for stamps. Both the Disciplinary 
Committees saw no reason why Noor 
Mohammed, a previous client of the 
. appellant, should give false evidence 
against him. Some sort of confusion 
was sought to be introduced by the 
appellant by referring to an endorse- 
ment on Ext. B to the effect that a 
sum of Rs. 109/- had been received 
by way of fees and expenses in the 
suit. But this endorsement is made 
by the appellant on 18th September, 
1962, ie, after the obstructionist 
notice was discharged and it has 
nothing to'do with the payment of 
Rs. 190/- made to him at the beginn- 
ing of his engagement as an Advocate 
which, according to the State Disci- 
plinary Committee, was in 1961. We 
are, therefore, satisfied that the ap- 
pellant had demanded and received 
Rs. 190/- for the purchase of court fee 
stamps in the beginning of his engage- 
ment as an Advocate, though, in fact, 
he did not have to purchase any court 
fee stamps. 


: 7. ` Coming to the second item 
of Rs. 975/-, there is no dispute that 
the appellant had demanded and recei- 
ved this amount on 26th April, 1962 
from respondent No. 2’s wife, Smt. 
Khurshid Begum. The Receipt Ext. A 
itself goes to show that the amount 
had been received by the appellant for 
making a deposit in Court against 
expenses or rent. It is further admitt- 
ed by the appellant that no order had 
been made by the Court for the de- 
posit of rent and it is clear to anybody 
knowing court proceedings that, in a 
proceeding by the landlord to remove 
obstruction, there can be hardly any 
occasion for the Court to make an 
order against the obstructionist to pay 
rent in Court. Then again, if any 
such order were made by the Court, 
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the Court would normally give the 
obstructionist time to make payment 
and the appellant could then have 
asked his client to bring the money 
for the deposit. The obstructionist 
proceeding was pending on 26th April, 
1962 and it was actually dispos- 


ed of in favour of respondent 
“No. 2 in September, 1962. Ad- 
mittedly, there was no interim 


order for making any deposit. There- 
fore, there was really no occasion at 
all on 26th April, 1962 for the appell- 
ant making a demand for the amount 
from respondent No. 2’s wife and 
receiving the same for the ostensible 
purpose of depositing the amount in 
Court. It is obvious that he obtained this 
amount on a false pretext and, when 
such a demand is made on a false pre- 
text, the inference would naturally 
follow that the demand had been made 
with a view to misappropriate the 
amount. 


8. Having received the amount 
and misappropriated the same, the ap- 
pellant put forward the defence that 
this amount had been actually return- 
ed to respondent No. 2 on 13th Sept- 
ember, 1963 in the court premises 
when the obstructionist notice was 
discharged. In support of this, the ap- 
pellant produced an alleged Receipt 
Ext. 2. Both the Disciplinary Com- 
mittees were inclined to the view that 
this was a suspicious document if nota 
false document. In the first place, the 
appellant would not normally: be ex- 
pected to have such a large amount on 
his person on 13th September, 1963 
when the obstructionist notice was dis- 
charged. The amount had been paid 
to him on 26th April, 1962 and it is 
impossible to accept his story that, on 
every occasion when the proceedings 
were taken up in Court, he was carry- 


‘ing this amount with him on his per- 


son, so that, if an order was made for 
a deposit, the amount would be im- 
mediately deposited and, if the notice 
was discharged, he would be in a posi- 
tion to return the amount to respon- 
dent No. 2.- The Receipt Ext. 2 is on 
a full sheet of ledger or cartridge 
paper. We have seen the document 
ourselves and we have no doubt at all 
that its very appearance shows that it 
is a suspicious document. At the bot- 
tom of the paper, three thumb impres- 
sions have been obtained one below 
the other, one of respondent No. 2, 
another of his wife, and the third of 
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his brother, Fazal Hakimullah. Above 
these thumb impressions, the Receipt 
is drawn up entirely in the handwrit- 
ing of the appellant himself. When 
respondent No. 2 was shown this docu- 
ment during the course of the inquiry, 
he was unable to say whether the 
thumb impression supposed to be his 
was his thumb impression. i No attempt 
was made to prove by expert evidence 
that it was respondent No, 2’s thumb 
impression. Respondent No. 2, how- 
ever, admitted that, when; demanded 
by the appellant, he had put his thumb 
impression on a blank cartridge paper 
as he had to go to Moradabad, his 


native place, leaving his wife behind. 


to look after the litigation: In other 
words, the suggestion of ' respondent 
No. 2 was that the appellant took his 
thumb impressions on blank papers, so 
that they could be used during his ab- 
sence for the purpose of the litigation. 
Ordinarily, a Receipt for payment of 
money would not be written on a car- 
tridge or ledger paper and there is 
force in the evidence of respondent 
No. 2 that he had put his ‘thumb im- 
pression on some blank ledger paper 
for being used in the course of the pro- 
ceeding in Court. Now, if Rs. 975/- 
were returned to respondent No. 2 in 
the court premises themselves, there 
would be no good ' reason why the 
. Receipt should be thumb-impressed 
by two other persons besides respon- 
dent No. 2. Respondent No. 2’s wife 
was there and one could understand if 
the appellant had taken a Receipt 
from her, because it was she who had 
made the payment. But the strange 
thing about the document: is that the 
thumb impression of the wife Khur- 
shid Begum has been duly cancelled 
by the appellant in his own handwrit- 
ing. It will be further noted that, 
underneath the alleged thumb mark of 
the brother Fazal Hakimullah and op- 
posite the endorsement “L.T.I. of”, 
the original letters on which there is 
heavy overwriting read, “Khurshid 
Begum” and, beneath this overwrit- 
ing, is the endorsement Fazal Haki- 
mullah. One other curious feature of 
` this Receipt is that the thumb impres- 
sions are supposed to be attested by 
two witnesses, one Khan: Saheb and 
one Miss Lizza Pias. Khan Saheb has 
not been examined and it is clear from 
-what the State Disciplinary Committee 
has stated that Miss Lizza Pias was not 
an independent witness. She had been 
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seen almost every day outside the Bar 
Council Office when the State Disci- 
plinary Committee met in connection 
with the present proceedings. She, 
however, admitted that she had not 
seen the appellant paying the amount 
to respondent No. 2, nor did she read 
the paper she signed as a witness and 
further admitted that she was not 
aware of the contents of that writing. 
Both the Disciplinary Committees 


‘have held that Ext. 2 was not a genu- ' 


ine document and we are satisfied that 
this finding is correct. 


9. Corroboration is further found 
in what happened later in 1964 after 
disputes started between respondent 
No. 2 and the appellant. In about 
October, 1964, the disputes, according 
to respondent No. 2, were settled in 
the presence of one Mr. Qureshi and 
the appellant agreed to pay Rs. 1000/- 
to respondent No. 2 by instalments of 
of Rs. 150/- per month. Accordingly, 
the first instalment was sent to res- 
pondent No. 2 by money order on 11th 
October, 1964, and it is admitted by 
the appellant that he. had sent the 
money order for Rs. 150/-. He, how- 
ever, explained that respondent No. 2 
along with a social worker had seen 
the appellant on 10th October, 1964 
and requested him for a loan, Out of 
pity, the appellant says, he sent the 
money order in question by way of 
loan on llth October, 1964. The ex- 
planation was regarded by both the 


Committees .as false, because, under the 


circumstances of the case and in view 
of the bitter disputes between the par- 
ties, it was extremely unlikely that 
the appellant would make any loan 
to respondent . No..2. On the other 
hand, Shri Mardan Ali Quereshi has 
corroborated respondent No, 2 and stat- 
ed that in his presence the dispute had 
been settled between the appellant and 
respondent No. 2 and the appellant 


had agreed to pay the amount 
of Rupees 1000/- in instalments of 
Rupees 150/- per month. The story 


of, the loan has been rejected by 
both the Committees and the evidence 
of respondent No. 2 and Quereshi has 
been accepted, in which case it is im- 
possible to believe that the appellant 
had returned the sum of Rs. 975/- to 
respondent No. 2 as far back as 13th 
September, 1962. We, therefore agree 
with the concurrent finding of both 
the Committees that the appellant 
had demanded and received Rs. 975/~ 
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from respondent No. 2’s wife Khur- 
shid Begum on a false representation 

at the amount was required to be 
deposited in Court and thereafter mis- 
appropriated the same. 


0. The third item is of Rupees 


1 
250/-. There is no dispute that. this 


amount was received by the appellant ` 


either from respondent No. 2 or his 
wife. Respondent No. 2 says that it 
was received from his wife during his 
absence. The Receipt Ext. B, however, 
is made in the name of respondent 
No. 2. The contents of the Receipt 
themselves go to support ‘respondent 
No. 2’s case that this amount had been 
paid, because the appellant had repre- 
sented that the amount was required 
for transferring the rent bill in respect 
of the premises in the name of res- 
pondent No. 2. The amount was 
received by the appellant on 16th 
August, 1962, ie, much before the 
obstructionist notice had been dis- 
charged. The appellant had great di- 
ficulty in explaining what this Receipt 
meant. In the notices exchanged in 
1964, the appellant had denied alto- 
gether having received this sum of 
Rs. 250/- for the purpose of the trans- 
fer of the rent bill. In the written 
statement before the State Discipli- 
nary Committee, the appellant did not 
categorically deny the receipt of 
Rs. 250/-. He suggested there that he 
had been instructed by respondent 
No. 2 to file a declaratory suit for 
transferring rent bill in. his name. One 
does not know what this really means. 
The obstructionist proceedings were 
still pending and one does not know 
what kind of proceedings could be 
taken in' a court of law for transferr- 
ing the rent bill It is not the case 
that there were any negotiations with 
the landlord for transferring the rent 
bill in the name of respondent No. 2. 
Then again, if any such suit was to be 
filed, the appellant and his client would 
have thought about it only after the 
obstructionist proceedings had come to 
an end and not in August, 1962. In 
his evidence, the appellant stated that 
this amount of Rs. 250/- had been paid 
to him by respondent No..2 of his own 
accord and the appellant’ had never 
suggested that any declaratory suit 
was required to be filed. This is rather 


a tall story. Seeing that the story — 


was unconvincing, the appellant chang- 
ed his case later and stated that this 
sum of Rs. 250/- was paid to him to- 
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wards the court-fees in respect of the 
intended declaratory suit, his fees and 
other pocket expenses. That explana- 
tion is also false, because it is nobody’s 
case that any such declaratory suit was 
ever filed. It is, hence, clear that the 
appellant was not at all able to ex- 
plain why he demanded this amount 
of Rs. 250/-. The conclusion is ir- 
resistible that he must have represent- 
ed that this amount was required to 
pay somebody for the purposes of 
transferring the bill of the suit pre- 
mises in the name of respondent No. 2, - 
knowing quite well-that it was im- 
possible to secure a transfer of the 
rent bill in legal proceedings in court. 
The amount had been screwed out by 
the appellant on a false representa- 
tion for the purposes of misappropria- 
tion In our opinion, the findings of 
both the Disciplinary Committees were 
right and unexceptionable. Normally, 
this Court does not entertain an appeal 
from a concurrent finding of facts. We 
have, however, gone through the facts 
to satisfy ourselves that no injustice 
has been done. 
11. The State Disciplinary 

Committee had permanently debarred 
the appellant from practising as an 


- Advocate, but, in appeal, the Discipli- 


nary Committee of the Bar Council of 
India has taken a more lenient view 
and suspended the appellant from pra- 
ctice for. a period of five years on con- 
dition that he pays respondent No. 2 
Rs. 850/- within two months. No 
argument was addressed to us on the 
question of punishment. Therefore, 
it is not necessary to consider the 
point. ` 
12. In the result, the appeal 
fails and is dismissed with costs. 
5 Appeal dismissed. 


AIR 1972 SUPREME COURT 51 
(V 59 C 15) 

(From: ILR (1969) Andh Pra 370) 
K. S. HEGDE AND A. N. 
‘GROVER, JJ. 

Sri Venkateswara Rice, Ginning 
and Groundnut Oil Mill Contractors 
Co. ete., Appellants v. The State of 
Andhra Pradesh and others, (in all the 
Appeals) Respondents. 

Civil Appeals Nos. 1809 to 1812 
of 1968, D/- 23-8-1971. 

(A) Sales Tax — Andhra Pradesh 
General Sales Tax Act (6 of 1957), 


IO/IO/E210/71/JRS 


52 S. C. [Prs. 1-5] V. R. G. & G. O. M. C. Co. v. State of A. P, 


S. 5 read with Schedule 3, item 6 (as 
amended by Act 16 of 1963) — Pur- 
chase tax — Taxable event — The very 
act of purchase by the assessee miller 
of declared goods attracts the liability 
to pay tax, irrespective of: his sub- 
sequent dealings in those goods. Thus, 
the turnover relating to purchases of 
groundnut becomes charged! with the 
liability to purchase tax soon as 
the miller makes the first | purchases 
. liable to.be taxed only at one stage 
in view of S. 6 of the Act (as amended) 
and Ss. 14 & 15 of Central Sales - Tax 
Act, 1956. (K-Ref:' S. 6). (X-Ref: 
Central Sales Tax Act (1956), Ss. 14 
& 15). ILR (1969) Andh Pra 370 
Affirmed. AIR 1971 Andh Pra 138 
Overruled. (Paras 6, 7, 8) 

(B) Precedents — One Lo-ordinate 
Bench of the same High Court cannot 
take a view contrary to the decision 
given earlier by another: Bench of 
that Court. That one is ‘bound by 
such decision. | (Para 9) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 Andh Pra: 138 

(V 58) = 27 STC 18, M. 

Madar Khan & Co. v. Asstt. 

Commr, (Commercial Taxes) 
Anantpur 9 

Mr. M. C. Chagla, Sri Advocate, 
(M/s. C. A. Kanyaka’' Prasad, R. Gopa- 
lakrishnan and D. P. Mahanty Advo- 

- cates with him), for Appellants (In 
all the Appeals); Mr. P. Ram Reddy, 
Sr. Advocate, (Mr.'G. S. Rama Rao 
Advocate, with him) for Respondents 
(In all the Appeals). 

The Judgment of the Court was 
delivered by 

HEGDE J. In these eee by 
certificate a common question of law 
arises for decision-viz. on the facts 
and circumstances of these; cases what 
is the point of levy of purchase tax 
in respect of certain transactions re- 
lating to purchase of - groundnut or 
groundnut kernel by the assessees 
appellants under the Andhra Pradesh 
General Sales Tax Act, 1956 (in brief 
‘the Act’)? 

2. The Commercial!Tax Officer 
came to the conclusion that a critical 
event took place when the assessees 
purchased the groundnut 'with which 
we are concerned in these appeals. 
In appeal the Assistant Commissioner 
upheld the order of the Commercial 
Tax Officer. On a further appeal by 
the assessees, the Sales Tax Appellate 
Tribunal disagreeing with a conclu- 


‘chased by the last purchasers. 
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sion reached by the Commercial Tax 
Officer as well as the Assistant Com- 
missioner came to the conclusion that 
the turnovers relating to the purchases 
of groundnut in question became 
exigible to tax either when the ground- 
nut purchase was crushed by the 
millers or when the same was pur- 
But 
when the matter was’ taken up in 
revision to the High Court, the High 
Court reversed the decision of the 
Tribunal and restored the order of 
the Commercial Tax Officer. i 


383. In all these appeals, the 
assessees are admittedly millers. They 
are registered dealers under the ‘Act. 
The groundnut purchased by them 
was either entirely used by them for 
extracting oil or partly used for ex- 
tracting oil and partly sold to others. 
The levy with which we are concerned 
in these appeals is purchase tax. The 
question for decision, as mentioned 
earlier, is which were the events that 
gave rise to tax liability ‘first pur- 
chase’, the crushing of the groundnut 
purchased or the ‘last purchase’? 

4. The groundnut is one of the 
“declared goods” to be of special im- 
portance in inter-state trade or com- 
merce under Section 14 of the Central 
Sales Tax Act, 1956 and therefore in 
view of Section 15 (a) of that Act, the 
State is not empowered to levy pur- 
chase tax, of more than three per cent. 
on the turnover in respect of those 
purchases and further the tax cannot 
be levied at more than one stage. 
Herein we are not concerned with 
inter-state sales or purchases. 

5. Now turning to the Act, 
Section 2 (f) defines “declared goods” 
as meaning goods declared under 
Section 14 of the Central Sales Tax Act, 
1956 (Central Act 74 of 1956) to be of 
special importance in inter-state trade 
or commerce. In compliance with the 
mandate of Sections 14 and 15 of the 
Central Sales Tax Act, 1956, Section 6 
of the Act provides that notwithstand- 
ing anything contained in Section 5 


(the charging section), the sales or 
purchases of declared goods by a 
dealer shall be liable to tax at the 


rate, and only at the point of sale or 
purchase specified against each in the. 
Third Schedule on his turnover of 
such sales or purchases for each year 
irrespective of the quantum of his 
turnover in such goods: and the tax 
ghall be assessed, levied and collected 
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in such manner as may be prescribed. 
Here again we need not refer to that 
part of Section 6 which deals with 
inter-state trade. The only other pro- 
vision which we have to notice is item 
6 of the Third Schedule which deals 
with groundnut. The point of levy 
in respect of that item is when pur- 
chased by a miller other than a de- 
corticating miller in the State, at the 
point of purchase by such miller and 
in all other cases at the point of pur- 
chase by the last dealer who buys in 
the State. The rate of tax is 2 paise 
in the rupee. 


6. None of the assessees be- 
fore us is a decorticating miller. Hence 
we have to see whether the purchases 
of groundnut made by them did not 
become taxable as soon as they made 
those purchases. It is now well settl- 
ed that even under the Sales Tax laws, 
the charge in respect of a sale or pur- 
chase becomes effective as soon as the 
sale in the case of sales tax and 
purchase in the case of purchase tax 
is made, though the liability of the 
dealer can be computed only at the 
end of the year. The incurring of the 
charge is one thing and its computa- 
tion is a totally different thing. Hence 
the turnover relating to the purchases 
with which we are concerned in these 
appeals became charged with the 
liability to pay tax as soon as those 
purchases were made by the assessee- 
millers. To restate the position, 
whenever, a miller purchases ground- 
nut, the turnover relating to that pur- 
chase becomes exigible to tax subject 
to such exemptions as may be given 
under the Act. This means that as 
soon as a first miller purchases 
groundnut, the turnover relating to 
that purchase, the question of exemp- 
tion apart, becomes liable to tax. This 
ae also the view taken by the High 

urt. 


7. It was urged on behalf of 
the assessees that if we place that in- 
terpretation then even the turnovers 
relating to subsequent purchases of 
the same groundnut made by the 


other millers would become exigible. 


to tax despite the fact that only a 
single point purchase. tax is leviable 
under the Act. It was further urged 
that we should not read into item 6 
of the Third Schedule the word ‘first’ 
before the word “Miller” under column 
2 thereof. We see no merit in these 
contentions. Quite clearly in view of 
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Section 14 and Section 15 of the 
Central Sales Tax Act and Section 6 
of the Act, purchase of groundnut can 
be taxed only at one stage. Once a 
particular quantity of groundnut has 
been subjected to payment of tax, the 
State’s power to tax in respect of those 
goods gets exhausted and any further 
dealing in those goods cannot be 
brought to tax. This is clear from the 
scheme of the Act. There was nc 
need for the legislature to say ‘when 
purchased by first miller” in column 2 
of item 6 of the Third Schedule, be- 
cause from the language employed 
therein, it is clear that first purchase 
becomes exigible to tax and in view 
of Section 6 of the Act, the subse- 
quent purchases of the same goods 
cannot be subjected to tax. Therefore 
there is no question of adding any 


` word into that item, as contended by 


Mr. M. C. Chagla on behalf of the 
assessees, 


8. - The next argument advanc- 
ed on behalf of the assessees is that 
in the case of some of the assessees 
a part of the groundnut pur- 


` chased had been sold to other millers; 


hence in those cases, the assessees must 
be taxed only in respect of that part of 
the turnover which relates to ground- 
nut which they had crushed for ex- 
tracting oil and in the case of remain- 
ing part, it is the last dealer who pur- 
chased the same should be taxed. This 
contention again is unacceptable. As 
mentioned earlier the'event which 
attracted tax is the act of the miller 
purchasing groundnut and not his act 
of crushing the groundnut purchased 
or dealing with that groundnut in any 
other manner. We have earlier men- 
tioned that very act of purchase 
by a miller attracts the liability to pav 
tax under Section 5 read with Schedule 
3 item 6. His subsequent dealings in 
those goods becomes irrelevant. In 
none of the cases before us it was 
shown that any of the assessees had 
purchased groundnut with a view to 
sell them. Hence we need not go 
into the question as to what would be 
the position in law where a miller 
p some groundnut for milling 
and the rest for sale. ` 


9. . Our approach - to the ques- 
tion before us is similar to that adopt- 
ed by the High Court in the decision 
under appeal. We are in entire agree- 
ment with the reasoning of the High 
Court. But our attention was invited 
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to a latter decision of the same High 
Court in M. Madar Khan ‘& Co. v. 
Asst. Commr. (Commercial Taxes) 
Anantpur, 27 STC 18 = (AIR 1971 
Andh Pra 138) which took a view 
contrary to that taken in the decision 
under appeal It is strange that a 
co-ordinate Bench of the same High 
Court ‘should have tried to sit on 
Judgment over a decision of another 
Bench of that court. It is regrettable 
that the learned Judges who decided 
the latter case overlooked the fact 
that they were bound by the earlier 
decision. If they wanted that the 
earlier decision should be reconsi- 
dered, they should have referred the 
question in issue to a larger bench 
and not to ignore the earlier decision. 
10. For the reasons mentioned 
above, these appeals fail and they are 

dismissed with costs. 
Appeals dismissed. 


AIR 1972 SUPREME COURT 54 
(V 59 C 16) 
(Fron: Allahabad)" 
J. M. SHELAT, I. D. DUA AND 
S. C. ROY, JJ. | 
Udaipal Singh, Appellant v. The 
State of U, P., Respondent. 
Criminal Appeal No. 255 of 1968, 
D/- 7-9-1971. 


Evidence Act (1872), Section 3 — 


Circumstantial evidence — Motive — 


In cases where only circumstantial 
evidence is available at the outset one 
considers the motive and the opportu- 
nity to commit the crime. If the 
evidence shows that the accused 
having a strong motive had the oppor- 
tunity of committing thei crime and 
the. established circumstances on the 
record considered along with the ex- 
planation if any of the accused, ex- 
clude the reasonable possibility of any 
one else being the real culprit then 
the chain of evidence can be considered 
to be so complete as to show that with- 
in all human probability the crime must 
have been committed by the accused. 
He may be held guilty in such a case 
on such circumstantial evidence. 
` (Para 11) 

M/s Yogeshwar Prasad, S. K. 
Bagga and Mrs. S.' Bagga! Advocates, 


*(Cri Appeal No. 998 of 1209; D/- 23-2- 
1968 — AIL) 


IO/JO/E417/71/MVJ - ` : 


A.L R. 


for Appellant; Mr O. P. Rana Ad- 
vocate, for Respondent. 


The Judgment of the Court was 
delivered by 


DUA, J. :— The facts giving rise 
to this appeal by special leave -may 
briefly be stated. - 


2. Udai Pal Singh, appellant, 
was admittedly married to Savitri 
Devi, deceased, in 1958 and since 
March, 1964 till her death 
which occurred on the night between 
18th and 19th April, 1964 she was 
staying in her husband’s house in 
village Mundgaon in which her 
husband Udai Pal Singh, appellant, 
her father-in-law Harnath Singh and 
her mother-in-law Bari Beti all lived 
together. She died an unnatural death 
in her bedroom which was also the 
bedroom of her husband on the night 
between 18th and .19th April, 1964. 
Information about her death was 
lodged by her father-in-law Harnath 
Singh at the Police Station Moham- 
madabad, four miles away from Mund- 
gaon at about 10.30 a. m. on April 19, 
1964, That report deserves to be re- 
produced in extenso as recorded in 
the general diary. It reads: 


“Time 10.30 a m. Mohammada- 
bad; > 

At this time Shri Harnath Singh 
son of Mahuker Singh Thakur of 
village Mandgaon which is at a dis- 
tance of four miles from this Police 
Station and to its east came to the 
Police Station and informed that his 
son Udaipal Singh was clerk of Sri 
Babu Singh Vakil of Fatehgarh. He 
used to go to Fatehgarh daily every 
morning. On the previous day when 
he was going there he found that 
his wife who belonged to Parbatpur, 
had not prepared his meals. The son 
abused his wife and left for Fatehgarh 
without taking any meals. He did not 
return to his house that evening. At 
about 8 or 9 p.m. his daughter-in-law 
informed his wife that she had some 
headache. She went to her room to 
lie on a cot and when she did not get 
up early that morning his wife went 
to her room and found that she was 
lying dead on her cot. She. conveyed 
that information to He also 
went there and saw everything him- 
self. In all probability the daughter- 
in-law in an angry mood has eaten 
something (poison) with the result 
that she is now dead. 


i 
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“An inquest would be held be- 
cause it is reported to be a case of 
suicide.” l 


3. Ganga Prasad Tripathi (P. 
W: 3) who was at that time Sub-In- 
spector (II) at the Police Station 
Mohammadabad thereupon left for 
Village Mundgaon and arrived at the 
appellants house at about 12 noon. 
There he found Harnath Singh, father 
of the appellant, present at the door. 
The Sub-Inspector then collected the 
Panchas and found the dead body of 
Savitri Devi lying on a cot inside a 
room close to the court yard. The 
dead body was covered with a 
chaddar. Smt. Bari Beti, mother of the 
appellant, was present in the house. 
She was asked by the Sub-Inspector 
to remove the chaddar so that the 
necessary investigation into the ap- 
parent cause of death could be held. 
But Bari Beti declined to comply with 
this request. After some time, how- 
ever, she was persuaded by the Sub- 
Inspector and the panchas to do sò. 
She then went inside the room where 
the dead body was lying and removed 
the chaddar but not completely. She 
kept the face of the dead body cover- 
ed. When the Sub-Inspector insisted on 
seeing the face for the purpose of 
preparing his report Harnath Singh, 
the father of the appellant, Jagdeep 
Singh, brother of Harnath Singh and 
others present objected to it saying 
that it was a question of family honour 
and prestige and that the face.of the 
deceased could not be uncovered. 
When every effort made by the Sub- 
Inspector to persuade the people to 
comply with his request failed, he 
himself removed the chaddar from 


the face of the dead body and saw an - 


jncised wound on her face. One 
corner of her sari was also besmeared 
with blood. Harnath Singh and Bari 
Beti then moved away towards the 
court yard. On enquiry by the Sub- 
Inspector as to what they had to say 
about the injuries on the face of the 
deceased Harnath Singh and Bari 
Beti kept quiet and gave no reply. 
The atmosphere seems to have become 
tense and the Sub-Inspector found it 
to be very difficult to continue the exa- 
mination of the injuries on the body 
of the deceased. Harnath Singh and 
Bari Beti as also others present started 
pleading with the Sub-Inspector not 
to send the body for postmortem. Ulti- 
mately the panchas recorded their 
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separate opinion on the report prepar- 
ed by the Sub-Inspector. opinion 
reads :— 

“Smt. Savitri Devi died as a result 
of her having . taken some poison.” 
The Sub-Inspector ‘disagreed with this 
opinion and prepared his report (Ex. 
Ka 9). The dead body was then sent 
to the mortuary for postmortem ex- 
amination. The Sub-Inspector also 
took the following other precautions. 
Some water in a small katori (bowl) 
and phial which’ were kept beneath 
the cot of the deceased were duly 
sealed in the presence of the witness. 
Some stains on the ground indicating 
that somebody had vomited there 
were also found by the Sub-Inspector. 
A sample of that earth was also taken 
and duly sealed. The doctor who was 
to perform the postmortem examina- 
tion was directed to preserve the 
viscera. All these articles, namely, the 
blood stained clothes of the deceased, 
the viscera, the earth having dirty 
stains, the water and the phial were 
sent to the chemical examiner for 
analysis and report. No chemical 
poison was detected in any of the 
aforesaid articles. The clothes of the 
deceased were, however, found to be 
stained with human blood. 


4. The postmortem examina- 
tion disclosed the following external 
ante-mortem injuries on the person of 
the deceased :— 

“I. Incised wound 54” x 3” bone 
extending from left cheek to right 
cheek. THe whole of lower lip, left 1/3 
of upper lip and the soft tissues upto 
chin had been cut off and were miss- 
ing. This wound was caused by some 
sharp edged weapon. 

2. Contusion 64” x 44” on the right 
side of face and right temple with 
econhymosis of upper and lower side 
of right eye. 

3. 1st degree burn 14” x 1” on the 
right side of perinium. 

4. ist degree burn, 3” x 1%” on 
the right side of labrum majora.. 

5. 1st degree burn 14” x 1”, on the 
left side of prinium, adjacent to 
vaginal orifice. 

6. Ist degree burn 4” x 14” on the 
left labrum majora and adjacent 
parts.” 

5. The internal examination 
revealed that both the lungs, larynx, 
traches and bronchi were congested. 
In the opinion of the doctor death was 
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due to shock and haemorrhage caused 
by the injuries and these injuries were 
sufficient in the ordinary ‘course of 
nature to result in death. 


6. After receipt of the report 
of postmortem examination the Police 
became certain that it wasia case of 
murder with the result ‘that on April 
27, 1964 a case of murder was regis- 
tered and after investigation Harnath 
Singh, his wife Bari Beti and their two 
sons Udaipal Singh and Muneshwar 
Singh were proceeded against. The 
committing Magistrate discharged 
Muneshwar Singh but committed the 
other three to stand their trial under 
Sec. 302 read with Section Indian 
Penal Code. 

7. The learned Sessions Judge 
found all the three guilty of the off- 
ence charged and on conviction sent- 
. enced each of them to imprisonment 
for life. The trial Court reueg on :— 

(1) Motive, . 

(2) Place and time of the murder 
of the deceased; 

(3) Presence of the three accused 
persons near the house at the time of 
the occurrence; 

(4) Conduct of the three accused 
in keeping quiet throughout the night 
and the conduct of' Harnath Singh, 
accused in giving wrong information 
to the Police and the conduct of both 
Harnath Singh, accused, his wife in not 


helping the investigating , authorities 


and also in setting up his alibi: and 
(5) Nature of the injuries found 
upon the persons of the deceased. 
8. On appeal the High Court 
- held Udaipal Singh guilty of the 
murder of his wife for the following 
reasons :— 


(1) He had very Beane motive to . 


get rid of his wife Smt. Savitri with 
whom his relations were very: much 
strained for the four years preced- 
ing the murder. 


(2) He was present lin village 
Mundgaon. and must have ‘been in his 
own house when the occurrence took 
place. He had, therfore, ‘the opportu- 
nity to commit the murder. 

(3) The place of Scenes was 
his own room. 

(4) His conduct after: “he occur- 
rence had taken place and the false- 
explanation furnished by him. It was 
his duty to have given proper expla- 
nation as to how and in what circums- 
tances Smt. Savitri met, her death. 
However, he came forward with a 
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false explanation and a false plea of 
alibi, 

(5) In the very first report which 

Harnath Singh made to the Police an 
attempt was made to create an alibi 
for Udaipal Singh. That also clearly 
indicated that Udaipal Singh was the 
murderer and had to be saved. 
He was accordingly held guilty under 
Section 302, Indian Penal Code or in 
the alternative under Section 302 read 
with Section 34, Indian Penal Code. 
The other two accused persons name- 
ly his parents were held not to have 
as strong a motive as the present ap- 
pellant had in. getting rid of the de- 
ceased. Though in the opinion of the 
High Court there were grave suspi- 
cions against the parents as well they 
were given benefit of doubt and 
acquitted of the charge of murder. 
Harnath Singh was held guilty of an 
offence under Section 201, Indian 
Penal Code and sentenced to rigorous 
imprisonment for three . years. Bari 
Beti was given benefit of doubt for 
this offence as well. 


9. Special leave application on 
behalf of both Harnath Singh and 
Udaipal Singh was filed in this Court 
on September 17, 1968. On November 
6, 1968 an, application was filed on be- 
half of the petitioners praying for 
permission to take an additional 
ground of appeal objecting to the ad- 
missibility of evidence of the letters 
said to have been written by the de- 
ceased to her father. On November 7, 
1968 this Court declined special leave 
to Harnath Singh but granted the same 
to Udaipal Singh, appellant and also 
permitted him to file the egeinonal 
grounds of appeal. 


10. In this Court Shri Foge 
hwar Prasad strongly contended that 
the, appellant’s case was distinguished 
by the High Court from that of his 
father and mother on the ground only 
of his having stronger motive for gett- 
ing rid of the deceased. Letters writ- 
ten’ by the deceased to her father on 
which alone the evidence of motive is 
founded were contended to be inad- 
missible in evidence because they do 
not fall under Section 32 (1) of the 
Indian Evidence Act. He further con- 
tended that the circumstantial evi- 
dence did not conclusively establish 
the appellant’s guilt beyond reason- 
able doubt because it did not exclude 
reasonable possibility-of his innocence. 
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11. Now, from the very nature 
of things apart from the inmates of 
the house there could be no eye 
witness of the occurrence of this case 
and the prosecution had, therefore, 
necessarily to rely on circumstantial 
evidence only. In cases where only 
circumstantial evidence is available at 
he outset one normally starts look- 
ing for the motive and the opportu- 








record. considered along with the ex- 
planation — if any — of the accused, 
reasonable possibility of 


accused, He may, in that event, safely 
be held guilty on such circumstantial 
evidence. On behalf of the appellant 
this proposition was not disputed. 
According to him the letters written 
by the deceased to her father alone 
distinguish the appellant’s case from 
_ that of his parents and if those letters 
are excluded from consideration, being 
inadmissible in evidence then he 
would also be entitled to acquittal 
like his parents. In our opinion, even 
excluding the letters written by the 
deceased to her father there is ample 
evidence showing the strong motive 


on the part of the appellant to get rid ' 


of his wife. The letter written by the 
appellant to his mistress (Ex. Ka-8) 
quite clearly brings out the feeling of 
disgust which he cherished towards 
the deceased. The admissibility of 
this letter has not been questioned on 
behalf of the appellant before us, and 
in our opinion, rightly so. When con- 
fronted with this letter the appellant 


came out with the explanation that he 


had written it in order merely to tease 
his wife. This explanation did not ap- 


- peal to the Court below, and in our- 


opinion, quite rightly. The trial 
Court. considered this explanation to 
be absured and an afterthought. In 
the opinion of the High Court this ex- 
planation had only to be stated to be 
rejected. This letter, according to 
- that Court, indicated that the appel- 
lant wanted to get rid of his wife. 
The circumstances which induced tie 
High Court to uphold the ica E 
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conviction have already been repro- 
duced earlier. These circumstances 
were, in our opinion, rightly held by 
the High Court to be inconsistent with 
the innocence of the appellant and in- 
capable of any other hypothesis than 
that of the appellant’s guilt. Whether 
or not his parents were also guilty 
along with him need not be consider- 
ed because they have been acquitted 
of the charge of murder and there is 
no appeal against their acquittal. The 
appellant’s culpability on the facts 
and circumstances of this case is 
unaffected by the acquittal of his 
parents. This appeal fails and is 
accordingly dismissed. 

Appeal dismissed. 


AIR 1972 SUPREME COURT 57 
(V 59 C 17) 
(From: Patna)* 
M. HIDAYATULLAH, C. J. AND 
A. N. RAY, J. 

The Bihar State Board of Religi- 
ous Trust, Appellant v. Palat Lal and 
another, Respondents. 

Civil gappe No. 800 of 1967, D/- 
16-10-197 

ves ‘Hindu Religious Trusts Act 
(1950), Section 2 (1) — Religious 
Endowment — If an endowment is not 


- intended to benefit the general body 


of worshippers but only for the 
members of family or specified indivi- 


duals it is a private endowment, 


(Para 7 to 9, 11, 12) 
Thus where by a will certain pro- 
perties were endowed in favour of an 
idol which was worshipped ll ‘along 
by family members and the publie 
were not allowed to worship as of 
right and in thé will also it was not 
made clear whether the public would 
be admitted as of right and interven- 
tion of public was neither intended not 
allowed, it is a private endowment. 
(Paras 11, 12) 
Cases Referred: Chronological Paras 
(1965) Civil Appeal No. 645 of 
1964, D/- 4-11-1965 (SC), Swami 
Sailgramacharya v. Raghava- 


.charya 

(1957) AIR 1957 SC-133 (V 44) = 
1956 SCR 756, Deoki Nandan 
v. Murlidhar 3 


*(A. F. O. D. No. 321 of 1959, D/- 15-1- 
1964 — Pat.) 
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(1940) AIR 1940 PC 7 (V 27) =. 
_67 Ind App 1, Bhagwan Din 
v. Gir Har Saroop 6 
M/s D. Goburdhun and R. Gobur- 
dhun, Advocates, for Appellant; Mr. 
‘R. C. Prasad, Advocate, for Respon- 
dent No. 1. 


The Judgment of the Court was 
delivered by 

HIDAYATULLAH, C. J.':— This is 
an appeal against the judgment of the 
High Court at Patna, dated January 
15, 1964 affirming the decision of the 
Court of first instance. The case arose 
in the following circumstances: 

One Chaudhary Lal Behari 
Sinha, who was the uncle of the two 
plaintiffs (respondents in this appeal), 
made an endowment by a will execut- 
ed by him on December 2, 1908, by 
which certain properties were endow- 
ed in favour of an Idol called ‘Ram 
Janakiji” also known as Shri Thakurji 
installed in the family house of the 
testator. The testator. said that his 
parents had installed this idol inside 
their house and they used to perform 
‘the puja and he had also! been per- 
forming the puja since the time he had 
-attained ` the age of discretion. The 
testator went on to say that he had 
married two wives but no son had 
been born to him from either of them, 
although he had a daughter and there 
was also a daughters . daughter. 
When he made the will, he had his 
two wives living, two sister’s sons, 
Babu Uma Kant Prasad . and Babu- 
' Gouri Kant Prasad, and al daughter’s 
daughter Giriraj Nandini Kuari. By 
the will, he arranged for) the seba- 
puja, ragbhog, samaiya, ‘!utsava ` of 
Thakurji, and for the festivals and ex- 
penses of the sadabart of the visitors, 
to be carried on, just as he had been 
doing. He nominated his' two wives 
and his sister Ram Sakhi Kuari widow 
of Babu Gudar Sahai, as |‘mutwallis, 
managers and executives’ so long as 


they remained alive. He ordained 
that they should look : after the 
management of the estate of Shri 


Thakurji with unanimous opinion, as 
had been done since long,! that after 
their death, a son of a ' Srivastava 
Kayastha and Visnu upasak (wor- 
shipper of Lord Visnu) should be ap- 
pointed ‘mutawalli, manager and ex- 
ecutive’ of the estate of Shri Thakurjl, 
and that his wives and sister should 
appoint him during their lifetime 
with the advice of and in consultation 
| 
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with a certain Shri Jawharikh, resi- 
dent of Baikunthpur, who was his guru. 
He divided the house into two parts. 
The inner apartment of the house was 
to remain in the possession of his 
wives and sister during their lifetime 
and the entire outer house together 
with the house situated at Sitamarhi, 
was to belong to the estate of Shri 
Thakurji. All money in cash and the 
movable properties belonging to him 
would remain in the custody of his 
wives. To the will was appended a 
schedule which showed the details of 
the properties. That included four 
villages in sixteen annas share, three 
villages in eight annas share, and one 
village in twelve annas share. The will 
also made certain bequests in favour 


.of some of his other relations, but with 


them we are not concerned. They are 
minor as compared with the pro- 
perties dedicated for the upkeep of 
Shri Thakurji. 


2. When the Bihar Hindu Re- 
Jigious Trusts Act, 1950, came to be 
passed, a notice was sent to the plain- 
tiffs by the Board constituted under 
that Act, calling upon them to file 
certain particulars on the basis of the 
Act, in view, as the notice said, of the 
properties constituting a public Hindu ' 
Religious trust. The present suit out 
of which this appeal arises was there- 
upon filed by the plaintiffs after serv- 
ing ‘a notice under Section 78 of the 
Act upon the Board, for a declaration 
that the suit properties were not sub- 
ject'to the. Bihar Religious Trusts Act 
and were private endowments. 


'3. Vast oral evidence was 
tendered in the case on behalf of the 
plaintiffs, and certain documents were 
filed. On the basis of the evidence in 
the case, which was accepted by the 
learned trial Judge, it was decided 
that the endowment was private to 
which Act was not applicable. Before 
the learned trial Judge, reference was 
made to a decision of this Court, re- 
ported in Deoki Nandan v. Murlidhar, 
1956 SCR 756 = (AIR 1957 SC 133), ` 
To that case, we shall come presently. 
The learned trial Judge distinguished 
that case and held that the endow- 
ment in the present case could not be 
held to be a public trust, because it 
was in favour of a family deity. 


4, An appeal was unsuccessful 
in the High Court. The High Court 
agreed with the learned trial Judge that 
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the endowment created a private and 
not a public trust. The High Court 
did not consider the evidence in the 
ease, which according to the learned 
Judges had been -adequately summed 
up by the trial Judge and whose con- 
clusion was accepted. Before the 
High Court also, the same case of this 
Court was cited. But it was also 
again distinguished on the grounds 
that this idol was a family idol and 
had not changed its character since 
the endowment or at the time of the 
endowment. 


5. In this appeal, the only 
question that has been raised is whe- 
ther the trust is a public trust to 
which the Bihar Hindu Religious 
Trust Act attaches, or is a private 
trust which does not come within the 
purview of that Act. Mr. Goburdhun, 
who argued the case, pointed out a 
number of circumstances from which, 
he said, it could be easily inferred 
that the endowment was a public one 
and that the Act applied. According to 
. him, the testator was childless and, 
therefore, there was no need for him 

preserve the property for his 
family, that he had dedicated large 
properties for the upkeep of the idol, 
and the largeness of the properties in- 
dicated that it must have been for the 
benefit of the worshippers drawn from 
the public and not from the family, 
that on the extinction of the line -of 
shebaits consisting of the two wives 
and the sister of the testator, the 
shebaitship was to go to a person of a 
different community on the- advice of 
a stranger and that there was no men- 
tion in any of the deeds ` that the 
public were not to be admitted to the 
worship of Thakurji. He also relied 
upon the same case to which we have 
referred, and also upon a decision of 
this Court in Swami Sailgramacharya 
v. Raghavacharya, (Civil Appeal 645 
of 1964, decided on 4-11-1965 (SC). 


6. As early as 67 Ind App 1 = 
(ATR 1940 PC 7), (Bhagwan Din v. 
Gir Har Saroop), the Privy Council 
distinguished between public and 
prviate endowments of religious in- 
stitutions,, ‘particularly, temples and 


idols, and Sir George Rankin laid | 


down certain principles to which at- 
‘tention may be drawn, because they 
were referred to in that Supreme 
Court ruling on which Mr. Goburdhun 
strongly relies. Sir George Rankin 
said that the dedication to the public 
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was not to be readily inferred when 
it was known that a temple property 
was acquired by grant to an individual 
or family. He also observed that the 
fact that the worshippers from the 
public were admitted to the temple was 
not a decisive fact, because worshippers 
would not be turned away as they 
brought in offerings, and the populari- 
ty of the idol among the public was 
not indicative of the fact that the de- 
dication of the properties was for 
public. This ruling was referred to 
ue case on which Mr. Goburdhun 
relies 


7. In that case, emphasis was 
laid on two matters and they are de- 
cisive of the case we have here. The 
first no doubt was that the dedicator 
in that case had no male issue, and 
that it would be unusual for a person 
to tie up the property for the use of a 
deity without creating a publie trust, 
but the second was that a ceremony of 
pratishtha (installation of the idol), 
which was equivalent to utsarg (de- 
dication), was performed and, there- 
fore, the idol itself became a public 
idol after the ceremonies. ` This is not 
the case here where an idol had exist- 
ed from before as a family idol. In 
the earlier case of this Çourt the in- 
stallation of. the idol and the dedica- 
tion were both done at the same time, 
and the installation was public. This. 
in our opinion, was a very cardinal 
fact in that case. This was emphasiz- 
ed not only by the trial Judge but also 
by the learned Judges of the High 
Court. The facts here are that the 
idol had been in the family for a num- 
ber of years and only the family was 
doing the seba-puja in the Thakur 
Dwara, and there is no mention any- 
where that the public ever looked 
after this idol and were allowed a 
share in the worship as of right. Fur- 
ther, by the will also the author of 
the dedication did not make it clear 
that the public were to be admitted 
as of right thereafter. The whole of 
the arrangement shows that the fur- 
ther looking after of the Thakurji was 
to be the concern of the family, and 
it was only under the nomination of the 
family that a particular person of the 
Vaishavnava belief was to be in- 
charge after the demise of the 
members of the family who were to 
become the mutawallis after the 
death of the testator. It is obvious 
that in this family there was no male 


60 S. C. [Prs. 7-11] 


issue and, therefore, there was no- 
body to. carry on worship and make 
arrangements for the seba-puja of the 
Thakurji, as had been done in the 
family. ‘Some other kind of arrange- 
ment had to be made and this arrange- 
ment was made by the-;will. No 


more can be read into it than what © 


is said there. l 
; 8. Now, if it was intended that 
this should have been a public endow- 
ment, it is quite obvious that when 
the testator died, the testator would 
have thought of somebody from the 
public instead of the ladies who 
could not carry on the puja except 
through others. It was after his own 
death and his wives and sister were 
mot available that a particular person 
was to be chosen:for the |seba-puja. 
There is no arrangement lhere that 
public were to look after or manage 
the Thakurji. At no stage any in- 
tervention of the public is: either in- 
tended ‘or allowed by the will in ques- 
tion. ‘8 
9. Two other documents were 
brought to our notice, but|they may 
be disposed of summarily.’ The first 
is a mortgage deed, ext., Bl in which 
there is a recital about the property 
which was the subject of the endow- 
ment. But that document is silent 
about the nature of the endowment 
and is of no significance, The other 
‘document is a judgment of the Assis- 
tant Commissioner of Agricultural 
Income-tax, ext. C,.in which exemp- 
tion was claimed in regard to income 
_ as was set. apart for charitable and re- 
ligious trusts in terms of the trust deed. 
This is an attempt to shaw that the 
family regarded it as ja publie 
trust. What a person does with a 
view to claim exemption ! from in- 
come-tax or for that matter, agricul- 
tural income-tax, is not ‘decisive of 
the nature of the endowment. The 
nature of the endowment is to be 









dealings of © the public 
and the conduct and habits of the 
people ‘who visit such al temple or 
akur Dwara. The claim! to exemp- 
tion was with a view to saving some 
income of the endowed property. It 
might have been motivated from 
other considerations and not that it 
was a public endowment. | i 


10. This brings to the 
second. case which was crel before us. 


i 


R.: T. Board Bihar v. Palat Lal 
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But even in that case, a reference was 

made by the learned Judges to the 
earlier case and they have extracted a - 
passage from the earlier judgment, in 
which it was observed that “when 
property is dedicated for the worship 
of a family idol, is it a private and 
not a public. endowment, as the per- 
sons who are entitled to worship at 
the _ shrine of the deity can’ only be 
the members of the family, and that 
is an ascertained group: of individuals. 
But where the beneficiaries are not 
members of a family or a- specified 
individual then the endowment can 
only be regarded as public, intended 
to benefit the general body of wor- 


` shippers”. 


` UL In the present case, the 
idol was a family idol and the wor- 
shippers had all along been the mem- 
bers of the family. Indeed, the evi- 
dence is overwhelming on that score. 
The learned’ trial Judge mentions that 
very important and . leading persons 
gave evidence in that behalf. In the 
judgment of the trial judge, a list 
is given which includes P. Ws. 3, 7, 
12, 14, 15 and 16 of village Kusmari. 
In addition there are P. W. 17 who 
is- an advocate of Sitamarhi, P. W. 6 
who is a réspectable witness, being a 
chemist. P. W. 8 who is also a pleader, 
and P. Ws 11 and 13 who are mokh-. 
tears and acquainted with Somarf 
Kuer, These respectable persons had 
occasion to know the family of 
Chaudhury. Lal Behari Singh, and 
therefore, were competent to speak on 
the fact that Shri Ram Janakiji were 
the family deities of Chaudhary Lal 
Behari Singh. In the case to which 
we were presently referring, the cir- 
cumstances connected with the esta- 
blishment of the temple were such 
that they could be only consonant 
with a public endowment. It was no 
doubt -a private -temple of which the 
sole proprietor was one Madrast 
Swamiji, but he, however, by the ex- 
ecution of the deed, decided to open 
the temple to the public.. He was a 
man with no family and could not 
have installed the deity for the mem- 
bers of his family. It was’ pointed out 
in that case that the deed was of such 


. a recent date that evidence of sub=- 


sequent conduct would not alter nature 
of the endowment as determined 
from the deed and that the decision 
was on a question of fact. Even if we 
were to treat it as a question of law, 









satisfied in the present 
case the evidence is entirely one-sided. 
There is not one circumstance to 


On the whole, we have not 
been able to discover any reason why 
we should depart from the unanimous 
opinion of the High Court and the 
Court below. Both the Courts are 
agreed that the oral evidence as well 
as the documents indicate only a 
private trust and that there is nothing 
to show that the endowment enjoyed 
a public character at any time. The 
cases before ` this Court, which were 
cited earlier are easily distinguishable. 

13. The result is that the ap- 
peal fails. The High Court in its 
order did not award costs to the plain- 
tiffs. The reasons given by the High 
Court for denying costs to the plain- 
tiffs apply here also. We, accordingly, 
order that the costs shall be borne as 


incurred. 
Appeal dismissed. 
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M/s Khanjan Lal Sewak Ram. 
Appellant v. The Commissioner of In- 
come tax, Lucknow, Respondent. 

Civil Appeal No. 1947 of 1968, 
D/- 31-8-1971.. 

YIncome-tax Act (1922), Sec. 26-A 
— JIncome-tax Rules (1922), Rule 6 
Para 3 — Renewal of registration. 

; It is only when the divisible pro- 
fits of a firm are divided or credited 
to the accounts of the partners and the 
certificate to that effect is filed along 
with the application for renewal, the 
requirement of the provision of the rule 
is complied with and the firm is en- 
titled to registration. (Paras 17, 24) 

But where only the part of pro- 
fits of the firm were entered in its 
account books and were distributed, 
the certificate given in the application 
for reriewal of registration cannot be 
said to be a true certificate. when a 
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substantial portion of the profits earn- 
ed had not been divided. Hence the 
Income Tax Officer was within his 
powers in rejecting the renewal of 
registration. (Paras 17, 18, 24) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1343 (V 57)= 
77 ITR 10, Agarwal & Co. v. 
Commr. of Income-tax. U, P. 
(1966) 60 ITR 671 (Mad), NSS 
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' Income-tax, U. P., Nagpur and 
Bhandara v. D’Costa Brothers 
(1963) 50 ITR 477 = 1965 Jab LJ 
184 Commr. of Income-tax 
M. P. v. Madanlal Chhagan Lal 
(1962) 45 ITR 380 = 1961 Ker 
LJ 1021 -Joseph’s : Provisions 
Store v. Commr. of Income-tax, 
Kerala 
(1961) 42 ITR 543 (Punj), Commr. 
of Income tax, Simla v. Sat 
Ram Gian Chand 20 
M/s T. A. Ramachandran and A. G. 
Ratnaparkhi, Advocates, for Appellant; 
Mr. B. Sen Sr. Advocate, (M/s. J. Rama- 
murthy, R. N. Sachthey and B. D. 
Sharma, Advocates with him), for 
Respondent. - 
The Judgment of the Court was 
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delivered by. 


HEGDE, J:— This is. an appeal 
by certificate. It arises from a decision 
of the Allahabad High Court. The 
appellant is the assessee and the con- 
cerned assessment year is 1948-49. 


2. The assessee is a firm con- 
stituted under an Instrument of part- 
nership dated April 30, 1947. The 
shares of the partners in the profit and 
loss of the firm as mentioned in that 
deed are as follows: 


1. L. Khanjan Lal -/4]- 
2. L. Lalloo Ram -/2/- 
3. L. Dwarka Prasad -/2/- 
4. I. Ram Lal - -/2/- 
5. L. Sewak Ram -/4/- 
6. Smt. Jagrani Devt -/2/- 


3.° Lalu Ram, Dwarka Prasad 
and Ram Lal are the children of Khan- 
jan Lal Sewak Ram is the son of 


-Jagrani Devi. The first group has -/10/- 


share in the profit and loss of the firm 
and the second group has -/6/- share. 


4, The assessee firm was regis- 
tered for the assessment year 1947-48. 
On July 12, 1949, the partners of the 
firm applied to the Income-tax Officer 
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for renewal of the registration for the 
assessment year 1948-49. That appli- 
cation was signed by all the partners. 
To that application they appended a 
certificate to the effect that “profits of 
the previous year were divided or 
credited as shown below...” “On 
November 5, 1949, the partnership 
was dissolved under a deed of dis- 
tribution dated November 9, 1949. 
One of the clauses in that deed pro- 
vides: 


“But if an amount which was not 
entered in’ the books at the time of 
settlement is found'then only that per- 
son will be accountable for it through 
whom the money was received or 
paid. ‘None of the parties wi have any 
objection to it.” 

5. On October 5, (ee the first 
four partners made a disclosure state- 
ment to the Income-tax Officer to the 
effect that the firm had earned Rupees 
15,000/- by way of profits outside 
the books. In that disclosure state- 
ment, they further stated that those 
profits had been divided between the 
partners. On December 19, 1950, 
Sewak Ram, one of the partners stated 
on oath before the Income-tax Officer 
that he and his mother Jagrani Devi 
were not given full share df the pro- 
fits of the business earned -by the firm 


in Sam. year 2005. He further stated 


that the entire profits earned in that 
business carried on in thel previous 
year were not recorded inj the books 
and the first four partners jhad given 
to him and his mother only heir shares 
of those. profits which were, recorded 
in the books. Therein he ‘sought to 
withdraw the application fdr registra- 
tion because all the profits earned 
had not been divided according to the 
shares. According to Sewak Ram, the 
profits earned and not entered in the 
accounts amounted to Rs., 1,13,571/-. 
From the aforementioned statements, it 
is clear that the firm was! trying to 
evade tax on a portion of ‘the profits 
earned by it by not bringing the same 
into their books. i 


6. On March 31,1951, ` Sewak 
Ram sued the first four partners 
for rendition of accounts. In that suit 
he estimated his share of profits in the 
amount that had not been: entered in 
the account books at Rs. 50,000/-. Ulti- 
mately the suit was compromised and 
Sewak Ram withdrew his suit. In his 
application to withdraw the suit, he 
stated that he wanted to withdraw the 


A.I. R. 
suit “in view of the. circumstances of 
the above case”, an expression of. 
utmost ambiguity. Therein he stated 


that he is not entitled to get any more 
amount from the defendants. 


te On March 15, 1952, Sewak 
Ram and his mother Jagrani Devi gave 
an application to the Income-tax Officer 
stating that they are withdrawing their 
signatures on the application for rene- 
wal of registration as the profits of 
the previous year were not distributed 
according to the deed of partnership 
and the certificate of registration re- 
quired under rule 4 (1) of the Income- 
tax Rules, 1922 (to be hereinafter 
referred to as “the Rules”) framed 
under the Indian Income-tax Act, 1922 
(in brief ‘the Act’) had never been grant- 
ed as required by law on the back of the 
partnership deed. Therein they further 
stated that as the certificate under 
Rule 6 had not been granted by the 
asseéssee in accordance with law, the 
firm was not entitled for registration 
under rule 6 of the Rules. 


8. On the basis of the material 
before him, the Income tax Officer 
came to the conclusion that the firm 
had earned considerable black market 
profits, and the same had not been dis- 
tributed amongst the partners accord- 
ing to the partnership deed and 
therefore the firm was not entitled 
for renewal of the- registration. He 
further opined that the application for 
registration had stood withdrawn. On 
the basis of those conclusions, he re- 
fused to renew the registration of the 
firm and taxed the firm in the status 
of association of persons. In’ appeal 
the Appellate Assistant Commissioner, 
upheld the decision of the Income-tax 
Officer. 


9. The assessee took the 
matter in appeal: to the Income-tax 
Appellate Tribunal. The two members . 
who heard the appeal concurred with 
the Income-tax Officer and the Appel- 
late’ Assistant Commissioner that a 
substantial portion of the profits earn- 
ed by the firm had not been entered 
in the books. They also held that 
those profits were not distributed 
amongst the partners according to 
the Instrument of partnership. On 
the basis of those findings the judi- 
cial: member held that the firm was 
not entitled to the renewal of registra- 
tion asked for but the Accountant 
member opined that inasmuch as the 
profits that had been entered in the 
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books had been distributed, there was 
compliance with the provisions of the 
“Act” as well as the “Rules”. In view 
of this difference of opinion between 
the two members, the matter was re- 
ferred to the President of the Tri- 
bunal under Section 5-A (7) of the 
Act. The President agreed with the 
Judicial Member that firm was not 
entitled to have the renewal of the re- 
Zistration asked for. Thereafter at 
the instance of the assessee, the Tri- 
bunal submitted the following ques- 
tion to the High Court under Sec- 
tion 66 (1) of the Act. 

“Whether the assessee firm which 
had distributed its book profits 
amongst the partners according to the 
Instrument of Partnership but which 
had not distributed the profits earned 
by it in the black market amongst the 
six partners in accordance with the 
Instrument of Partnership was entitl- 
ed for renewal of registration for the 
assessment year 1948-49?” 

10. The High Court answered 
that question in favour of the Depart- 
ment. Hence this appeal by the asses- 
see firm. l 


11. Before examining the scope 


of the question submitted to the High 


Court under Section 66 (1) of the 
Act, we may mention that the ques- 
tion whether the application for re- 
newal of registration stood withdrawn 
or not is not before us. On that 
question, the Judicial member of the 
Tribunal took the view that the said 
application stood withdrawn but the 
Accountant member did not agree 
with that view. The President of the 
Tribunal did not express any opinion 
on that point. 

12. Now turning to the ques- 
tion referred to the High Court, that 
question is based on two findings of 
fact which are no more open to ques- 
tion. Those findings are: (1) that the 
firm had distributed its book profits 
amongst the partners according to the 
Instrument of partnership (2), but it 
had not distributed the profits earned 
by it in the black market amongst the 
six partners in accordance with the 
Instrument of partnership. 

13. Mr. Ramachandran, the 
learned Counsel for the assessee 
sought to assail the correctness of those 
findings on the ground that those 
findings are not supported by evi- 
dence, but we did not permit him to 
go into the same as that question is 
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not before us. We are bound by 
those findings. Having said that 
much, we shall now turn to the re- 


levant provisions in the Act and the ` 


Rules. 

reads: 

"1. Application may be made to the 

Income-tax Officer on behalf of 

any firm, constituted under an 

instrument of partnership speci- 

fying the individual shares of 

the partners, -for registration 

for the purposes of this Act and 

of any other enactment for the 

time being in force relating to 
income-tax or super-tax. 

2. The application shall be made by 
such person or persons and at 
such times and shall contain 
such particulars and shall be 
‘in such form, and be verified in 
such manner, as may be pre- 
scribed; and it shall be dealt 
with by the Income-tax Officer 
in such manner as: may be 
prescribed.” 


14. This Court has ruled in 
Agarwal & Co. v. Commr. of Income- 
tax, U. P., 77 ITR 10 = (AIR 1970 SC 
1343) that the conditions of registra- 
tion prescribed by Section 26-A and 
the relevant Rules are: 

1. On behalf of the firm, an applica- 
tion should be made to the 
Income-tax Officer by such per- 
son and at such times and con- 
taining such particulars, being 
in such form and verified in 
such manner as are prescribed 
by the rules; 

2. The firm should be constituted 
under an instrument of partner- 
ship; 

3. The instrument must specify the 
individual shares of the partners 


Section 26 A of the Act 


an 
4. The partnership must be valid 
and must actually exist in the 
terms specified in the instru- 
- ment. 


15. Therein it was further laid 
down that if those conditions are ful- 
filled, the Income-tax Officer is bound 
to register the firm. The same rule 
will apply in the case of renewal of re- 
gistration. In this case we are pri- 
marily concerned with the question 
whether the application made by ` the 
firm is in accordance with the rules pre- 
scribed. The rules with which we are 
concerned in this appeal is paragraph 
3 of R. 6 and R. 6-A. Paragraph 3 of 
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R. 6 provides that the partner should 
append the following certificate to 
their application for renewal of re- 
gistration. 

“We do hereby further certify that 
the profits (or loss if any) of the previ- 
` ous year or period. upto the date of 
dissolution were divided or credited 
as shown below..............- 

16. © Rule 6-A provides that "on 
receipt of an application under Rule 6, 
the Income-tax Officer may, if he is 
satisfied that the application is in order 
and. that there is or was ‘a firm in 
existence constituted ‘as shown in the 
instrument of partnership, grant to 
the assessee a certificate signed and 
dated by him in the following form.. 

It further provides: 


“If the Income-tax Officer is not 
satisfied he shall pass an order in writ- 
ing refusing to renew the registration 
of the firm.” | ; 

17. Now the sole question for 
decision is whether the application 
made in this case complied! with the 
requirements of paragraph 3) of Rule 6. 
If it did not comply with the require- 
ments of Rule „6, the Income-tax 
his powers in re- 





ided or credited in the account books. 
From that it follows that ithe certi- 
ficate given in the application for 
renewal of registration is mot a true 
certificate and further that a sub- 
stantial portion of the profits earned 
had not been divided. 


18. The reason behind R. 6 was 
that at the relevant time, the register- 
ed firm as such was not taxable. Only 
the partners of a firm could be taxed. 
That being so, if a portion |of the pro- 
fits earned by the firm was!not divided 
amongst the partners or credited to 
their accounts to that extent, the 
profits earned by the firm escaped 
assessment. Therefore the certificate 





contemplated by- Rule! 6 is. not 
a mere formality. It hasi a definite 
purpose. If a portion of ‘the profits 


earned by the firm was not actually 

divided amongst the p ers or cre- 

dited to their accounts, then the only 

course open to the Income-tax Officer 

was not to register that firm and to 

tax the partners of the as an as- 
| 
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sociation of persons. By giving a 
false certificate that the profits earn- 
ed by the firm had been divided or 
credited in the manner shown in the 
application, the assessee firm was try- 
ing to evade tax. Hence we must hold 
that the application ` for renewal of 
registration made by the assessee did _ 
not comply with conditions prescribed 
in paragraph 3 of Rule 6. Hence the 
Income-tax Officér was justified to re- 
fuse to renew the registration. 


19. In resisting the above con- 
clusion, Mr. Ramachandran Counsel 
for the assessee relied on certain de- 
cisions of the High Courts. The first 
decision relied on by him is that of 
the Bombay High Court in Commis- 
sioner of Income-tax, M. P., Nagpur 
and Bhandra v. D’Costa Brothers, 
(1963) 49 ITR 1 (Bom). Therein the 
Court held that the Income-tax Offi- 
cer was not entitled to reject the ap- 
plication for registration of the deed 
of partnership of the assessee firm on 
the ground that the house-hold ex- 
penses of the partners were debited.to 
the profit and loss account of the firm. 
Therein there was no contention that 
all the profits earned were not distri- 


‘buted. The only question was. whe- - 


ther the household expenses could 
have been deducted before dividing 
the profits. In other words the ques- 
tion was whether the household ex- 
penses was a proper deduction to be 
made in the circumstances of that 
case before dividing the profits. 
Hence that decision has no bearing on 
the question under consideration. 

20. He next placed reliance on 
the decision of the Punjab High Court 
in Commissioner of Income-tax, Simla . 
v. Sat Ram Gian Chand, (1961) 42 ITR 
543 (Punj). Therein the partners first 
estimated the divisible profit and 
divided the same. The Court held that 
the division of profit was a matter 
relating to the internal affairs of the 


. partnership and had no bearing on the 


genuineness of the firm and that 
no question of law arose from the 
order of the Appellate Tribunal. The 
ratio of that decision has no relevance 
for our present purpose. 


21. Counsel for the assessee 
next relied on the decision of the 
Madras High Court in N. S. S. Sokka- 
lingam Chettiar and Co. v. Commr. I 
T., Madras, (1966) 60 ITR 671 (Mad). In 
that case though there was no provi- 
sion in the deed of partnership for 
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payment of salary to any of the part- 
ners, some of the partners were paid 


a salary in addition to the shares to 
which they were entitled under the 
terms of the partnership and the In- 
come-tax Officer refused to register 
the firm on the ground that the pro- 
fits were not divided in accordance 
with the partnership deed as some of 
the partners took an additional 
amount out of the profits in the shape 
of salary. The Court held’ that, as the 
partnership was found to be, a 
genuine one and the application for 
registration was also in due form, the 
mere fact that some partners took 
some portion of the profits as salary 
was not a ground for refusing regis- 
tration. The question whether a 
partner should be paid salary for the 
services rendered by him is a matter 
to be decided by the partners of the 
firm: so long as their payment is bona 
fide one, the same has to be deducted 
before the divisible profits are comput- 
ed. Hence the ratio of that decision 
also does not bear on the facts of the 
present case. 


22. Reliance was next placed 
on the decision of the Madhya Pradesh 
High Court in C. I. T., M. P. v. Madan 
Lal Chhagan Lal, (1963) 50 ITR 477 
(Madh Pra). In that case the partner- 
ship deed provided that each partner 
will be entitled to interest at 6 per 
cent. per annum on his capital invest- 
ment and that the profit and loss will 
be divided equally among the partners 
after deducting the interest payable 
on the capital advances made by the 
partners. When the partners made 
an application for registration under 
Section 26-A of the Act, the Income- 
tax Officer refused to register it but 
the Court held that the application 
was a valid one and the provision for 
payment of interest did not in any 
manner conflict with the relevant pro- 
vision. Here again there is no question 
of not dividing any portion of profits 


earned. That being so, that decision- 


is irrelevant for our present purpose. 


23. Lastly reliance was placed 
on the decision of the Kerala High 
Court in Joseph’s Provisions Store v. 
C. I. T., Kerala, (1962) 45 ITR 380 
(Ker). Therein the partners of the 
assessee firm resolved that the pro- 
fits of the firm as disclosed in the pro- 


fit and loss account need not be 
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divided and credited in the profit and 
loss accounts of the partners, but 
should be- credited to a ` reserve 
account but each of the partners to 
have an- equal share in that amount. 
An application for registration of the 
firm was rejected on the ground that 
the firm had not complied with the 
requirements of Rule 6 of the 
Rules. The Court held that the 
absence of entries in the separate 
accounts of each partner was not 
fatal; the requirement of Rule 6 was 
met when the profit was taken into a 
reserve fund showing the partners’ 
shares therein and indicating what 
was the contribution of each partner 
to the reserve fund. Therefore the 
application for registration was not 
liable to be rejected on the ground 
that Rule 6 had not been complied 
with, Here again the profits earned .- 
had been divided and they were 
credited to the accounts of the part- 
ners though the same were credited 
to a reserve fund. Hence the rule 
laid down in that case is inapplicable 
to the facts of the present case. 

the above referred decisions do not 
bear on the point in issue we have not 
gone into the question whether all or 
any of them were correctly decided 
or not. 


24. The | apprehension of Mr. 
Ramachandra that our decision might 


_ be taken advantage of by the Depart- 


ment for refusing registration of firms 
whose return of income or claim for 
some allowance has not been accepted 
by the Income-tax Officer for one 
reason or the other, appears to us to 
have no basis. Herein we are merely 
considering the scope of paragraph 3, 
of R. 6. So long as the divisible profits 
had been divided or had been credited 
to the accounts of the partners, the 
requirement of that provision was 
complied with. 


25. In the result this appeal 
fails and'the same is dismissed with 
costs. 


Appeal dismissed. 
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AIR 1972 SUPREME COURT 66 
(V 59C 19 : 

(From Madras :— 1970-2 Mad LJ 371) 
J. M. SHELAT, I. D. DUA AND 
S.C. ROY, JJ. `’ 

Kanda Padayachi, Appellant v. 
State of Tamil Nadu, Respondent. 


Criminal Appeal No. 19 of 1971, 
D/- 27-8-1971. 

Evidence Act (1872), Sedtion 26 — 
Confession — Meaning — An admis- 
sion of a fact, however incriminating, 
but not by itself establishing the guilt 
of the maker of such admission, does 
not amount to confession within the 
meaning of Ss. 24 and 25 of the Evi- 
dence Act — (X-Ref.:— Sections 24, 
25), Case law discussed —- (1970) 2 
Mad LJ 371, Affirmed. (Para 13) 


The statement made byj|the accus- 
ed in Police Custody to the Doctor 
that injuries on his person were caus- 
ed by the murdered person amounts 
to admission of fact, though, incrimina- 
ing. Admissibility of the statement is 
not barred under Section 26. 

(Paras, 8 and 14) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 119 (V 53) = 

1966 Cri LJ 100, A. Nagesia v. 

State of Bihar Ri 
(1964) AIR 1964 SC 1850 (V 51) = 

1964-6 SCR 312 = 1964 (2) 

Cri LJ 744, Faddi v. State of 

Madhya Pradesh 12 
(1960) AIR 1960 SC 409 (Vi 47) = 

1960 Cri LJ 514, Om Prakash 

v. State of U. P. 12 
(1960) AIR 1960 SC 1125 (V 47) = 

1961-1 SCR 14 = 1960 Cri LJ 

1504, State of Uttar Paeh 

v. Deoman Upadhyaya 13 
(1952) AIR 1952 SC 354 (Vv! 39) = 

1953 SCR 94 = 1953 Cri LJ 

154, Palvinder Kaur v. State of 

Punjab {1) 12, 13 
(1939) AIR 1939 PC 47 (V 36) = 

66 Ind. App. 66 = 40 Cri LJ 

364, Pakala Narayana Swami 

v. King Emperor 10, 12, 13 
(1909) 11 Bom LR 633 = 3 Ind 

Cas 742, R. v. Santya Bandhu 10,11 
(1889) ILR 14 Bom 260 (FB), 

Queen-Empress v. Nana » 13 
(1885) ILR 7 All 646, R. v. Jagrup 10 

The Judgment of the Court was 
delivered by 

SHELAT, J.:— a appeal is 
against -the judgment of the High 
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Court of Madras by which it confirm- 
ed the appellants conviction under 
Section 302 of the Indian Penal Code 
and the sentence of death awarded to 
him. It is founded on a certificate 
granted by the High Court under 
Article 134 (1) (c) of the Constitution. 


2: At the material time the 
appellant, a widower for sometime, | 
was living in village Valayamadevi 
near the house where the deceased 
Natesa Padayachi and his wife Meena- 
kshi (P. W. 1) used to reside. In 
course of time the appellant and 
Meenakshi developed illicit intimacy. 
The deceased Natesa was serving as a 
driver in a rice Mill belonging to one 
Sundaralingam Pillai and his son 
Guhan Pillai (P. W. 6). One afternoon 
the deceased returned home a little 
earlier than usual and found his wife 
and the appellant in a compromising 
position. A quarrel ensued between 
the deceased and the appellant when 
the deceased warned the appellant 
against his coming to his house. The 
appellant retorted that instead of 
quarrelling with him the deceased 
should control his wife. To prevent 
the appellant visiting his residence the 
appellant and his wife went to reside 
in a portion of a Chatram belonging . 
to his master. Enraged by this change 
of residence by the deceased, the ap- 
pellant demanded, through one Govind- 
araja (P. W. 2), that the deceased 
should return to him the presents 
given by him to his wife. He repeat- 
ed this demand about two days prior 
to the date of the occurrence through 
Subbarayan (P. W. 5). On July 7%, | 
1969, the appellant visited the house 
of the deceased, but P. W. 1 scolded 
him, whereupon the appellant told 
her that she was talking to him in 
that vein because of her husband, and 
that if he were to do away with her 
husband she would not.be able to 
withstand him. 


3. On July 10, 1969, Meena- 
kshi went to another village to see the 
deceased’s brother who was ailing. 
The appellant saw her and her children 
going. At about 9.30 that night he 
was in the tea shop of P. W. 3 when 
he enquired if the deceased had re- 
turned home from the rice Mill where 
he was working. Next morning P. W. 
5 and P. W. 6 found Natesa lying dead 
with cut injuries on his neck and other 
parts of his body. Amongst the Arti- 
cles lying near him, there was a towel 
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which belonged, according to the pro- 
secution, to the appellant. The evi- 
dence was that the towel had a mark 
- of the washerman who used to wash 
the appellant’s clothes. P. W. 6 lodg- 
ed the first information report at 
about 7.30 that morning very soon 
after he and P. W. 5 had discovered 
the ghastly tragedy. 

. 4 There was no direct evi- 
dence to establish as to who was the 
assailant of Natesa. But the prosecu- 
tion relied on circumstantial evidence, 
namely, (1) that the appellant had a 
motive to do away with the deceased 
as the deceased had come in the way 
between him and P. W. 1, (2) that the 
appellant knew that P. W. 1 and her 
children had left the village that 
morning and the deceased would be 
alone in the house, (3) that the appel- 
Jant had made enquiries that night to 
find out if the deceased had returned 
home from the rice Mill, (4) that the 
towel M. O. 6 belonging to him was 
found lying near the dead body of 
Natesa which was identified by the 
washerman as belonging to him, 
(5) that when the appellant surrender- 
ed at the Police Station his clothes 
M. Os. 7 and 9 were found to have 
stains of human blood, (6) discovery 
by the appellant of the aruval M. O. 
1, (7) injuries on the appellant, name- 
ly, an abrasion on his toe and multiple 
linear abrasions on his right arm and 
chest, and (8) his statement to the 
Doctor (P. W. 8), to whom the Police 
took the appellant after his arrest, to 
the effect that it was the deceased 
Natesa who at about midnight on July 
10, 1969 had caused the injury on his 
toe by biting him. 


5. ‘Both Sessions Court and 
the High Court accepted the evidence 
as to these circumstances and found 
that, that evidence clearly pointed out 
the appellant as the person who had 
caused Natesa’s death, and on that 
basis found the appellant guilty under 
Section 302. 

6. Counsel for the appellant 
raised two contentions before us. The 
first was that both the Sessions Judge 
and the High Court had not properly 
construed important pieces of evidence 
and had drawn inferences which were 
not warranted by the facts established 
by evidence. The second, which was 
more substantial and requires con- 
sideration, was that the statement 
made by the appellant before the 


K. Padayachi v. State of Tamil Nadu 


[Prs. 3-8] S. C. 67 


Doctor (P. W. 8) that it was the deceas- 
ed who had caused the injury on his 
toe on the fatal night was inadmis- 
sible under Section 26 of the Evidence 
Act, 1872 as it was made whilst the 
appellant was in the custody of the 
Police, 


qT. On the first point, counsel 
took us to the evidence of several 
witnesses including the medical evi- 
dence and tried to show that the in- 
juries on the deceased could not have 
been caused by a weapon like the 
aruval, M. O. 1, discovered by the appel- 
lant. In our view counsel was not able 
to point out any misconstruction of evi- 
dence either by the Sessions Court 
or by the High Court. Equally un- 
successful was his attempt to show 
that the injuries on the deceased were 
not capable of being caused by a 
weapon such as the aruval, M.O. 1. The 
evidence was clear and unambiguous 
and we find no reason why it could 
not be accepted by the Sessions Court 
or the High Court. The disovery of 
the towel belonging to the appellant 
near the dead body of Natesa the 
next morning and his statement to the 
Doctor that it was the deceased who 
had caused the injury on his toe were 
suffcient to clinch his presence in the 
deceased’s house at about mid-night 
on July 10, 1969, a circumstance, to- 
gether with the rest of the circum- 
stances, enough to establish a chain 
leading to the conclusion that he was. 
and could be the only person who had 
caused Natesa’s death. To those two 
circumstances must be added the evi- 
dence as regards the stains of human 
blood on his clothes at the time of his 
arrest. The first contention raised by 
counsel, therefore, must fail. 


8. As regards the second con- 
tention, we think that on the strength 
of the decisions, both of the Privy 
Council and of this Court, the High 
Court was right in its conclusion that 
the appellant’s statement before the 
Doctor was properly admitted in 
evidence and could be relied upon as 
an admission under Section 21 of the 
Evidence Act, 1872. Nothing was and 
could be found against the Doctor to 
prevent his evidence about the state- 
ment made before him by the appel- 
lant from being accepted. The only 
question, therefore, is whether that 
statement was inadmissible by reason 
of Section 26. . 
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9. Sections 24 to 26 form a trio 
containing safeguards against accused 
persons being coerced or induced to 
confess guilt. Towards that ‘end Sec- 
tion 24 makes a confession irrelevant 
in a criminal proceeding if it is made 
as a result of inducement, threat or 
promise from a person in authority, 
and is sufficient to give an accused 
person grounds to suppose that by mak- 
ing it he would gain any advantage 
or avoid any evil in reference to the 
proceedings against him. Under Sec- 
tion 25, a confession made to a Police 
Officer under any circumstances is 
not admissible in the evidence against 
him. ‘Section 26 provides next that no 
confession made by a prisoner in cus- 
tody even toa person other than a 
Police Officer is admissible unless 
made in the immediate presence of a 
Magistrate. i 


10. The expression ‘confession’ 
has not been defined in the. Evidence 
. Act. But Stephen in his Digest of the 
Law of Evidence defined! it as an 
admission made at any time by a 
person charged with crime stating 
or suggesting the inference! that he 


committed a crime. Straight, J., 
in R. v. Jagrup, (1885) ILR 7 All 
646 and Chandawarkar, Ji in R. v. 


Santya Bandhu, (1909) 11 Bom LR 633 
however, did not accept such a wide 
definition and gave a narrower mean- 
‘ing to the expression ‘confession’ 
holding that only a statement which 
was a direct acknowledgement of 
guilt would amount to confession and 
did not include merely inculpatory ad- 
mission which falls short of ‘being 
admission of guilt. The quéstion as to 
the meaning of ‘confession’ was ulti- 
mately settled in 1939 by the Privy 
Council in Pakala Narayana Swami v. 
` The King Emperor, 66 Ind App 66 = 
(AIR 1939 PC 47) wherein ‘at Page 81 
Lord Atkin laid down that no state- 
ment containing self-exculpatory 
matter could amount to confession if 
the exculpatory statement was of 
some fact which if true could negative 
the offence alleged to be; confessed. 
He observed: . 


“Moreover, a confession must 
either admit in terms the) offence, or 
at any rate substantially all the facts 
which constitute the offence. An admis- 
sion of a gravely incriminating fact 
even a conclusively incriminating fact, 
is not of itself a confession, e.g., an 
admission that the accused is the owner 
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of and was in recent possession of the 
knife or revolver which caused death 
with no explanation of any other man’s 
possession. Some confusion appears 
to have been caused by the definition 
of confession in Article 22 of Stephen’s 
Digest of the Law of Evidence which 
defines a confession as an admission 
made at any time by a person charged 
with crime stating or suggesting the 
inference that he committed that 
crime. If the surrounding articles are 
examined, it will be apparent that the - 
learned author after dealing with ad- 
missions generally is applying himself 
to admissions in criminal. cases, and 
for this purpose defines confessions so 
as to. cover all such admissions, in 
order to have a general term for use 
in the three following articles: confes- 
sion secured by inducement, made upon 
oath, made under a promise of secrecy. 
The definition is not contained in the 
Evidence Act, 1872; and in that Act it 
would not be consistent with the 
natural use of language to construe. 
confession as a statement by an accus- 
ed “suggesting the inference that he 
committed” the crime”. 


-~ 1 As held by the Privy Coun- 
cil, a confession has to be a direct 
acknowledgement of the guilt of the 
offence in question and such as would 
be sufficient by itself for conviction. 
If it falls short of such a plenary 
acknowledgement of guilt it would not 


`be a confession even though the 


statement is of some incriminating 
fact which taken along with other evi- 
dence tends to prove his guilt. .Such 
a statement is admission but not con- 
fession. Such a definition wa pee 
out by Chandawarkar, J., R. 
Santya Bandhu, (1909) 11 Bom LR 633 
by distinguishing a statement giving 
rise to an inference of guilt and a 
statement directly admitting the crime 
in question. _ 

- I2. In Palvindar Kaur v. State 
of Punjab (I), 1953 SCR 94 = (AIR 
1952 SC 354) the statement made by 
the accused was that she had placed 
her husband’s dead body in a trunk ~ 
and had carried it in a jeep and thrown 
it into a well. But with regard to the 
cause of death, the statement was that 
her husband had accidently taken a 
poisonous substance erroneously think- 
ing that to be a medicine. This Court 
referred to Pakala Naravana Swami’s 
case, 66 Ind App 66 = (AIR 1939 PC 
47)' and the dictum of Lord Atkin and 

t 


1972: 


held that a statement which con- 
tained self-exculpatory matter could 
not amount to a confession if the ex- 
culpatory matter is of some fact which 


if true would negative the offence al- 
leged to be confessed. But the Court 


added that a statement to be a con- 


fession must either admit in terms of 
the offence or at any rate substantially 
all the facts which constitute the 
offence, and that an admission of a 
gravely incriminating fact, even a 
conclusively incriminating fact, is not 
of itself a confession. In Om Prakash 
v. State of U. P., ATR 1960 SC 409 the 
appellant was convicted under S. 161 
read with S. 109 of the Penal Code. Two 
statements made by him, Exs. P-3 and 
P-4, to the Assistant Agricultural 
Engineer, Aligarh were relied upon as 
confessions of bribery having been 
given by him to public servants and 
upon which the High Court had based 
his conviction. This Court set aside the 
conviction holding that neither of the 
two documents amounted to a plenary 
acknowledgement of the offence, that 
the statements were capable of being 
construed as complaints by him of 
having been cheated by the public 
servants named therein and that at 
best they might arouse suspicion that 
he had bribed them. In this conclu- 
sion, the Court approvingly cited 
Pakala Narayana Swami’s case and 
relied on the meaning of the word 
‘confession’ given therein by Lord 
Atkin. In Faddi v. State of Madhya 
Pradesh, (1964) 6 SCR 312 = (AIR 1964 
SC 1850) the appellant filed a first in- 
formation report on the basis of which 
the dead body of his step son was re- 
covered and three persons were 
arrested. As a result of the investiga- 
tion, however, the appellant was 
arrested and was sent up for trial 
which resulted in his conviction and 
a sentence of death. In an appeal be- 
fore this Court, he contended that the 
first information report ought not to 
have been admitted by reason of 
Section 25 of the Evidence Act and 
Section 162 of the Criminal Procedure 
Code. The contention was rejected on 
the ground that neither of the two 
provisions barred the admissibility of 
the first information report as- that 
report was only an admission by the 
appellant of certain facts which had 
a bearing on the question as to how 
and by whom the murder was com- 


mitted and whether the statement of. 
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the appellant in the Court denying the 
evidence of certain’ prosecution 
witnesses was correct or not. Such 
admissions were admissible under Sec- 
tion 21 of the Evidence Act and as 
such -could be _ Proved against the 
accused. 


13. ‘Tt is true that in Queen- 
Empress v. Nana, (1889) ILR 14 Bom 
260 (FB) the Bombay High Court, 
following Stephen’s definition of con- 
fession, held that a statement suggest- 
ing the inference that the prisoner 
had committed the crime would 
amount to confession. Such'a defini- 
tion would no longer be accepted in 
the light of Pakala Narayana Swami’s 
ease 66 Ind App 66 = (AIR 1939 PC 
47) and the approval of that decision 
by this Court in -Palvinder Kaur’s 
case. In State of U. P. v. Deoman 
Upadhyaya 1961-1 SCR 14 at p. 21 = 
(AIR 1960 SC 1125) Shah, J. (as he then 
was) referred toa confession as a 
statement made by a person “stating 
or suggesting the inference that he 
had committed a‘crime”’. From that 
isolated observation, it is difficult to 
say whether he widened the definition 
than the one given by the Privy 
Council. But he did not include in 
the expression ‘confession’ an admis- 
sion of a fact, however incriminating 
which by itself would not be enough 
to prove: the guilt of the crime in 
question, although it might, together 
with the other evidence on record, 
lead to the conclusion of the guilt of. 
the accused person. In a later case 
of A. Nagesia v. State of Bihar, AIR 
1966 SC 119 at p. 123 Bachawat, J., 
after referring to Lord Atkin’s obser- 
vations in Pakala Narayana Swami’s 
case and their approval in Palvinder 
Kaur’s case, 1953 SCR 94 = (AIR 
1952 SC 354) defined a confession as 
“an admission of the offence by a 
person charged with the offence”. It 
is thus clear that an admission of a fact 
however incriminating, but not by it- 
self establishing the guilt of the 
maker of such admission, would not 
amount to- confession within the mean- 
res of Sections 24 to 26 of the Evidence 

ct. 


14. On the authority of these 
pronouncements by this Court, it is 
clear that the statement in question] - 
did not amount to a.confession. It 
was an admission of a fact, no doubt 
of an incriminating fact, and which 
established the presence of the appel- 
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ant in the deceased’s room but which 
clearly was not barred under Sec- 
tion 26. The Sessions Judge and the 
High Court were, therefore, right in 
holding it to be admissible arid in rely- 
ing upon it. In this view, | counsel’s 
second contention also fails! and has 
to be rejected. 
15. The appeal fails and is 
dismissed. f 


Appeal Idismissed. 
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AIR 1972 SUPREME COURT 70 
(V 59 C 20) | 
(From:— Award of Industrial Court, 
Madhya Pradesh)* 
G. K. MITTER AND P. JAGAN- 
MOHAN REDDY, JJ. 
-Jabalpur Bijlighar Karamchari 
Panchayat, Appellant v. The Jabalpur 
Electric Supply Co. Ltd. and another, 
Respondents. 
Civil Appeal No. 752 of 1967, D/- 
9-8-1971. 
(A) Industrial Disputes Act (1947), 
Sch. DT Item 5 — Festival! Bonus — 
Employees are entitled to festival 
bonus only if there is an implied 
agreement or it is paid as a| customary 


bonus. (X-Ref: Payment: of Bonus 
Act (1965), Ss. 10, 11). ‘(Case law. 
discussed). ' (Paras 8, 9, 14) 


Where bonus was. paid lat the rate 
of 10% for a large number of years 
but with intervening period when it 
was paid at different rate and for 
most of the years the payments were 
covered by award or express agree- 
ment and the payments did not relate 
to any festival nor were claimed as 
such, the employees were: not entitl- 
ed to claim that they should be paid 
10% either as festival bonus or under 
an implied term of employment. 

; (Paras 8, 9, 14) 

(B) Payment of Bonus; Act (1965), 
S. 6 — Computation of available sur- 
plus — Sums deductible from gross 
profits — If there is discrepancy in 
different statements of accounts with 
regard to particular item of expendi- 
ture and the empleyer fails to ex- 
plain, the difference should be grossed 
up with the gross profits — (X-Ref.— 





Section 5) — (ndustrial Disputes Act 
PaE A E 


*(Award D/- 30-1-1967 — Industrial 


Court -—— Madh. Pra. — Indore.) 
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‘treated as available surplus. As 


AIR. 
(1947), Sch. II, Item 5). 
(Para 16) 


(C) Payment of Bonus Act (1965), 

. 5 — Computation of available sur- 
plus — Where the interest accrued to 
the Company out of the statutory 
investments is included in the state- 
ment of net profits for purpose of cal- 
culating remuneration of the Managing 
Agents the same can be treated as 
available surplus for calculating bonus. 
(X-Ref: Industrial Disputes Act (1947), 
Sch, I, Item 5). (Para 18) 


(D) Payment of Bonus Act (1965), 
S. 5 — Computation of available sur- 
plus -— Electricity undertaking — 
Rebate to consumers though not 
actually paid by a company, the 
amount so accumulated cannot pe 
the 
Company itself cannot have benefit of 
it the employees cannot claim a share 


from it. (X-Ref: S. 6). (X-Ref: In- 
dustrial Disputes Act (1947), Sch. HI 
Item 5). (Para 20) 


. (E) Payment of Bonus Act (1965), 
S. 6 — Sums deductible from gross 
profits — Computation of working 
capital — Electricity undertaking — 
Full Bench Formula is applicable -to 
an electric supply undertaking. De- 
preciation is to be calculated accord- 
ing to the rules framed under the 
Income-tax Act not in accordance with 
Schedule VII of the Electricity (Sup- 
ply) Act (1948). (Para 25) 
Cases Referred: Chronological Paras 
(1969) ATR 1969 SC 998 (V 56) = 

(1969) 1 SCR 931, Management 

of Churakulam Tea Estate (P) 

Ltd. v. The Workmen 13 
(1965) AIR 1965 SC 1499 (V 52) = 

(1965) 2 SCJ 770, Vegetable Pro- 

ducts Ltd. v. Their Workmen 12 
(1963) AIR 1963 SC 1007 (V 50) = 

(1963) 1 SCR 675, M/s. Tulsidas 

Khimji v. Their Workmen 11 
(1962) AIR 1962 SC 1255 (V 49)= 

(1962) 2 SCR 934, Ahmedabad 

Miscellaneous Industrial 

Workers, Union v. Ahmedabad 

Electricity Co. Ltd. 21, 22, 25 
(1962) 1962 Lab LJ 772 = 1963 

(6) Fac LR 86 (SC), Hamdard 

Dawakhana Wakf v. Its Work- 


men 
(1960): ATR 1960 SC 782 (V 47) = 
(1960) 3 SCR 68, T. T. E. Sup- 
ply Co. Ltd. v. Its Work- 
f ' 21, 25 


men ; 
(1960) ATR 1960 SC 886 (V 47) = 
(1960) 3 SCR 382, B. N. Elias & 
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Co. Ltd. Employees Union v. 

B. N. Elias and Co. Ltd. 11 
(1959) AIR 1959 SC 967 (V 46) = 

1959 SCR 925, Associated 

Cement Companies Ltd. v. Its 

Workmen . 15, 21 
(1959) ATR 1959 SC 1147 (V 46)= 

(1960) 1 SCR 24, Ispahani Ltd., 

Calcutta v. Ispahani Employees’ 

Union 
(1959) ATR 1959 SC 1151 (V 46) = 

(1960) 1 SCR 107, Grahams 

Trading Co. (India) Ltd. v. 

Its Workmen 10, 11, 12 
(1955) 1955-2 Lab LJ 431 (L. A. 

T. I. — Bom), U. P. Electric 

Supply Co. Ltd. v. Their Work- 

men 21 
co) 1950-2 Lab LJ 1247 (L. A. 

T. L — Bom), Millowners’ 

Association, Bombay v. Rash- 

triya Mill Mazdoor Sangh, 

Bombay . 


Mr. M. N. Phadke, Sr. Advocate, 
(M/s. Gulab Gupta and Vineet Kumar, 
Advocates, with him) for Appellant; 
Mr. M. C. Chagla, Sr. Advocate, (M/s. 
D. N. Mukherjee and M. M. Sapre, 
a with him) for Respondent 

o. 1. 


The Judgment of the Court was, 


delivered by 

MITTER, J.:— This appeal arises 
out of an award dated January 30, 
1967 of the Industrial Court of 
Madhya Pradesh (hereinafter referred 
to as the ‘Tribunal’). The term of re- 
ference to the Tribunal was: 


“Whether the employees of Jabal- 
pur Electric Supply Company Ltd., 
have a case for payment of bonus for 
the year 1960-61 and what should be 
its quantum and terms of payment?” 
The claim for bonus was made under 
-two heads: the first was for bonus 
out of the profits quantified at 50% 
of the total earnings of the employees; 
and the second was for festival bonus 
at 10% of the said total earnings 
which was claimed as an implied term 
of the contract of employment and as 
an established practice, having been 
paid irrespective of profits or losses 
before Diwali every year continuously 
from 1940-41 without any break The 
Tribunal found itself unable to hold 
in favour of the employees Union 
under either of the heads. The appeal 
to this Court is by special leave. 


2. We propose to take the two 
heads under which bonus was claim- 
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ed in the order in which the argu- 
ments were advanced before us. 
The first head of bonus canvassed for 
was the second mentioned above ie. 
at 10% of the total earnings. So far as 
this claim is concerned, we are not 
on uncharted seas as the question 
cropped up in the past in numerous 
cases before this Court wherein certain 
well defined principles were formulat- 
ed. But before we apply the princi- 
ples, we have to take note of the re- 
levant facts and ‘circumstances relat- 
ing to this claim. 


3. It cannot be disputed that 
the employees had been receiving at 
least 10% of their earnings from the 
company from 1940-41 onwards. This 
period can be conveniently split up 
into several parts to mark off the 
claims made from time to time and 
the settlements by mutual agreement 
or payments under awards of Indus- 
trial Courts or even made voluntarily, 
The first period. relates to the years 
1940-41 to 1944-45. The Provincial 
Government made a reference arising 
out of a dispute which led to the 
award of the Labour Commissioner of C 
P. and Berar in regard, inter alia, to 
(a) claim by the employees to a bonus 
equal to three months’ wages for the 
year ending 31st March, 1946, and 
(b) war bonus equal to six months’ 
wages. The adjudicator decided that 


‘(1) The Company should pay to 

each of its employees 1/10th of his 
total earnings including dear food 
allowance during the year ending 
31st March 1946 by way of bonus; 
and (2) The Company should also pay 
to each of its employees as bonus 
1/10th of his total earnings including 
dear food allowance in respect of 
each of the years 1940-41, 1941-42, 
1942-43, 1943-44 and 1944-45 against 
the claim for War Bonus.” 
It has to be noted that there was no 
mention of any festival bonus at that 
time and.so far as the years 1940-41 
to 1944-45 are concerned, it was 
given on the footing that°it was a 
War bonus. 


4, The next period relates to 
the years 1946-47 to 1949-50. Ad- 
mittedly, the payment for these years 
was made under an agreement be- 
tween the parties as found by the 
Tribunal. The finding of the Tri- 
bunal is that a consolidated amount of 
Rupees 74,850/- was paid by the com- 
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pany on 25th January 1951. The Tri- 
bunal observed that there was 


“abundant documentary ' evidence 
(Exs. D-1/A to D-1/F) wherein workers 
agreed to accept the bonus offered as 
voluntary payment. of bonus as a com- 
promise of their claim of 25% of the 
Company’s profits for the period end- 
in 31st March, 1951.” 

The claim for the years 1951 to 1956 
was covered ‘by an award convenient- 
ly described as Mujumdar Award. 
The opening paragraphs of the award 
show that the employees had claimed 
that payment of 10% of their total 
earnings by way of bonus had come to 
be included in their -wages and had 
been paid for about 12 years in the 
past, that there had been agreement 
between the employees | of the 


company to refer the dispute regard- 


ing bonus to Government and there- - 


after for subsequent years 10 per cent. 
of their total earnings of the year. was 
accepted by the employees and finally 
on the failure of negotiations and con- 
ciliations, following service iof notice 
under Section 32 of the Industrial Dis- 
putes Act, the matter hadi been re- 
ferred by the Government, the em- 
ployees having pressed for at least 


33 1/8 per cent. of their total earnings ` 


for the year by way of ponus 


5. The concluding | paragraph 
of that award, a copy of ¡which has 
been placed before us, shows that in 
the view of the Majumdar Tribunal, 


“In addition to the 10% bonus al- 
ready paid the party No.li (the com- 
pany) can easily pay additional 20% 
of the earnings of the .yéar of each 
employee as bonus to him.! Similarly 
for the year 1951-52 Party No. 1 
can pay easily additional 10 per cent. 
of the earnings of the year as bonus 
to each of the employees! For the 
year 1952-53 no surplus ' amount is 
left with Party No. 1. According to 
the Full Bench formula and the bonus 
already paid ie. 10 per cent. of the 
annual earnings of each bf the em- 
ployees -was sufficient payment for 
that year. For the year 1953- 54, 5 per 
cent. of the earnings of the year can 
easily be paid in addition to the 10 per 
cent already paid. For the' year 1954- 
55, 20 per cent. of the annual earnings 
can easily be paid to eachi of the em- 
ployee by way of bonus and for the 
year 1955-56 though I-only have been 
able to get the account for the first 


six months I have absolutely no doubt 


- under 


A.L RB. 


that taking the average of all these 
years, the party No. 1 could be able 
to pay at least 10 per cent. as addi- 
tional bonus.” 


The said Tribunal further recorded 
that as the employees had not receiv- 
ed even the 10 per cent. usual bonus 
for 1955-56 the same should be paid 
in full before 31st October, 1956. 


6. For the year 1956-57 pay- 


ment was made under ‘an interim 
award of Mr. Kher, Judge, Indus- 
trial Court. For the years 1957-58, - 


1958-59 and 1959-60 payment was 
first made under an interim award of 
Justice Bhat who finally passed an 
award accepting the claim of the 
Union for .payment of Diwali 
bonus. This award was the subject- 
matter of an appeal before this Court 
and on llth March 1956 the parties 
to the appeal arrived at a compromise 
and it was agreed without prejudice 
to their respective contentions that the | 
company should pay to the employees 
one per cent. in addition to the bonus 
already paid by it for the years 1956- 
57, 1957-58 and 1958-59 but-the com- 
pany should not pay any additional 
bonus for the year 1959-60. It was 
expressly recorded before this Court 
that as the point of dispute between 
the parties which had been decided 
by the said Tribunal had not been 
argued before this Court it would be 
open to them to raise their respective 
contentions in future should the 
occasion arise. 


he The above statement of 
facts makes it amply clear that al- 
though the employees received at least 
10% of their total earnings by way of 
bonus for the years 1940-41 to 1959- 
60. there was no consistency in the 
claim to bonus throughout this period, 
nor was there any uniformity either 
in the amounts paid or the grounds 
which the several awards of 
bonus came to be made. The only 
award which indicated that the bonus 
was to be regarded as a Diwali bonus 
was that of Justice Bhat for the 
period 1957-58 to 1959-60. For the 
period 1940-41 to 1956-57 the Com- 
pany never paid bonus as a festival 
bonus’ on the occasion of the Diwali. 
The amount was mostly paid under 
awards but in between the awards 
there was a period when it was paid 
by express agreement between the 
parties. 
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8. Strong reliance was placed 
on the fact of payment of at least 
10 per cent. by way of bonus from 
the year 1940-41 to 1959-60 by learn- 
ed counsel for the appellant in sup- 
port of his argument that as payment 
had been made for this long period, it 
had become an implied term of the con- 
tract of employment and it was to be 
regarded as a festival bonus. In our 
view, this contention cannot be accept- 
ed on the face of a-long series of deci- 
sions of this Court to some of which’ 
alone we propose to refer. 


9. In Ispahani Ltd., Calcutta 
v. Ispahani Employees’ Union, (1960) 
1 SCR 24 = (AIR 1959 SC 1147) this 
Court had to deal with the claim of 
the workmen to puja bouns for the 
year 1953. Referring to Millowners’ 
Association, Bombay v. Rashtriya Mill 
Mazdoor Sangh, Bombay, 1950-2 
Lab LJ 1247 (LATI-Bom) it was 
said that the claim for puja bonus in 
Bengal could be based on either of 
two grounds. It may either be a 


matter of implied agreement between > 


the employers and employees creating 
a term of employment for payment of 
puja bonus, or, (secondly) even though 
no implied agreement can be inferred 
it may be payable as a customary 
bonus. On the facts it was found that 
"the workmen when they were in the 


employ of Messrs. M. M. Ispahani Ltd. - 


(the predecessor-in-interest of the ap- 


pellants) always used to get puja 
bonus at the rate of one month’s 
wages. This was asserted by the 


workmen in their written statement 
and the company did not deny it in 
its reply. It was found as a fact that 
the appellant had been paying bonus 
ever since it came into existence in 
1948 up to 1952 without any break 
at the rate of one month’s wages and 
it was paid even in the years when 


the company suffered loss. It was 
observed by this Court: 
“In the ‘circumstances, it was 


established in this case that (1) the 
payment was unbroken and (2) it was 
not paid out of bounty due to profits 


having arisen, for it was paid in some ` 


years of loss also.” 

As to what would be a sufficiently 
long period to justify the inference 
that it was a implied term of employ- 
ment for payment of bonus, this 
Court held that the appellant had paid 
it continuously since its birth and 
therefore the facts warranted the find- 
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ing of an implied term of employ- 
ment to that effect. ' 


10. A similar claim arose in 
the case of Grahams Trading Company 
India Ltd. v. Its Workmen, (1960) 1 
SCR 107 = (AIR 1959 SC 1151). 
According to this Court the practice of 
payment of bonus of the appellant 
“began in 1940 and was unbroken up 
to 1950. In between there was an 
adjudication in 1948 in which the 
company was a party’. In regard to 
the year 1948 the company had ad- 
mitted before the relevant Tribunal 
of having paid bonus in the past and 
had no intention of discontinuing 
the practice and thereupon the Tri- 
bunal did not adjudicate on it. The 
payment was continued from 1949 to 
1951. In 1952 after some dispute 
bonus was paid to all the workers. 
It was in this case that the Court laid 
down certain criteria which the In- 
dustrial Tribunals would have to con- 
sider when a question’ of customary 
or traditional bonus arose, namely, 

(i) whether the payment has been 
over an unbroken series of years; 

(ii) whether it has been for a 
sufficiently long period, though the 
length of the period might depend 
on the circumstances of each case; 
even so the period may normally have. 
to be longer to justify an inference of 
traditional and customary puja bonus 
than may be the case with puja bonus 
based on an implied term of employ- 
ment. 

Gii) The circumstance that the 
payment depended upon the earning 
of profits would have to be excluded 
and therefore it must be shown that 
payment was made in the year of 


‘loss. 


After laying down the ‘tests, the 
Court observed that: 

“In dealing with the question of 
custom, the fact that the payment 
was called ex gratia by the employer 
when it was made, would, however, 
make no difference in this regard be- 
cause of proof of custom depends 
upon the effect of the relevant factors 
enumerated by us;-............. AIEA the 
payment must have been at uniform 
rate throughout to justify an infer- 
ence that the payment at such and 
such rate had become customary and 
traditional in the particular concern.” 

11. In M/s. Tulsidas Khimii v. 
Their Workmen, (1963) 1 SCR 675 
= (AIR, 1963 SC 1007) the Union of 
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workmen claimed profit-sharing bonus 
at the rate of six months’ wages and 
traditional or customary bonus at a 
rate which was not clear but which 
might be said to be either three 
months’ wages or one month’s wages 
plus dearness allowance on the occa- 
sion of the Diwali festival. ' The claim 
was rather nebulous as observed by 
this Court. According to the Tribunal 
the workmen had proved that bonus 
had been paid ata uniform rate of 
one month’s basic wages plus dearness 
allowance on the occasion of the 
Diwali festival throughout ‘the period 
Le. 15 years commencing from 1940- 
41 to 1956-57. Referring to the argu- 
ment advanced on behalf ‘of the ap- 
pellant company that the four cir- 
cumstances mentioned iabove in 
Grahams Trading Co.’s case, (1960) 1 
SCR 107 = (AIR 1959 SC 1151) had 
not been established it was remarked: 

i is more 
important to negative a plea for custo- 
mary bonus would be proof that it was 
made ex gratia, and accepted as such, 
or that it was unconnected with any 
such oceasion like a festival as laid 
down by this -Court in the case of 


B. N. Elias and Company Ltd. Em- 


ployees’ Union v. B. N. Elias & Com- 
pany Ltd., (1960) 3 SCR 382 = (AIR 
1960 SC 886). z l 


12. In Vegetable Products Ltd. 
v. Their Workmen, AIR 1965 SC 1499 
“the case of the workmen for pay- 
ment of puja bonus was that it had 
become either an implied term of em- 
ployment between them l and their 
employer or customary”! The Tri- 
bunal came to the conclusion that 
payment of one month’s ¡wages be- 
fore puja as customary bonus had 
been established though if apparent- 
ly did not accept the claim that pay- 
ment of puja bonus asian implied 
condition of service had been proved. 
The Tribunal further found that the 
circumstances mentioned - in Grahams 
Trading Company’s case, (1960) 1 
SCR 107 = (ATR 1959 SC 1151) 
(supra) had been satisfied. | Examining 
the evidence this Court found on the 
facts (see p. 1501) that: 

sabe deupetivteaeess ....the puja bonus 
was tid for the first time on the eve 
of the Puja festival in 1954 at the rate 
of 10 days’ wages. In 1955: it was paid 
at the rate of 20 days’ wages. From 
1956 to 1961 the payment has been 
made before puja at 30 days’ wages 


| 
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‘workmen who will have 


A.L R. 


a E SEE E E from 1956 to 1958 
payment was made without any dis- 
pute and without conditions. But in 
1959 a dispute arose as to payment 
of Puja bonus for that year and was 
settled before the conciliation officer by 
a settlement between the appellant 
and its workmen. The first term of 
that settlement.... EEE runs thus :— 
AATE E :.30 days’ wages will 
be paid as bonus (ex gratia) ‘for the 
accounting year 1957-58 to all the 
completed 
240 days’ work by the day of payment 
and will be on the rollis of the com- 
pany on that date.” 
It was observed that the payment for 
the 1959 was ex gratia and accepted 
as such by the workmen. According 
to this Court: 


“This is not a case where the em- 

ployer made `a unilateral declaration 
that the payment was ex gratia. This 
was a case where the appellant said 
that the payment was ex gratia and 
the workmen accepted the payment 
as ex gratia. Besides there was a 
further condition that the payment 
would be made to those workmen only 
who had completed 240 days work by 
the day of payment.” 
The evidence further showed that al- 
though for the years 1960 and 1961 
payment had been made at the rate of 
30 days’ wages the workmen had 
given a receipt in terms which stated 
that the payment was made as advance 
to be adjusted against profit bonus for 
the previous year. In these circum- 
stances, this Court found itself unable 
to hold that there had been payment 
for an unbroken series of years be- 
fore the dispute was referred to the 
Tribunal and the finding of the Tri- 
bunal that payment of customary or 
traditional bonus on the occasion of 
the Puja festival was established was 
set aside. 


13. Lastly, we may refer to 
Management of Churkulam Tea Estate 
(P) Ltd. v. The Workmen, (1969) 1 
SCR 931 = (AIR 1969 SC 998). In 
this case there was at first an agree- 
ment in the year 1946 relating to 
bonus for the years 1947, 1948 and 
1949. The agreement was extended 
also for the years 1950 and 1951. A 
fresh agreement was entered into 
in 1953 for payment of -bonus for 
the years 1952, 1953 and 1954 and 
there were subsequent agreements 
also . There was no controversy that 





1972 


the appellant had paid bonus for nine 
years and it was not at a uniform rate. 
So far as the year 1952 was concerned 
the appellant’s case was that it had 
not paid any bonus as such, but on 
the other hand it had made an ex 
gratia payment of Rupees 3 to each 
worker; but the Tribunal did not 
accept this plea and held that the said 
payment must be treated as one hav- 
ing been made towards bonus. This 
Court came to the conclusion that the 
Tribunal was wrong in holding that 
an inference could be drawn for pay- 
ment of bonus as an implied condition 
of service, in the circumstances of the 
case, when the payment admittedly 
was not uniform and was not connect- 
ed with any festival. The Court also 
negatived the plea of the workmen to 
treat the bonus as a customary or tradi- 
tional bonus because, apart from the 
fact that it was not connected with 
any festival, one of the essential in- 
gredients viz., that the payment should 
have been at a uniform rate though 
was admittedly lacking in the case. 


14, The above decisions all go 
to negative the claim of the appellant 
before us. The only fact about which 
there can be no doubt is that payment 
was made at the rate of 10 per cent. 
for a large number of years with an 
intervening period when it was made 
at the rate of 11 per cent. The facts 
do not warrant any conclusion as to the 
payment being related either. to any 
festival or under an implied term of 
employment between the parties. It 
will be noted that for the very first 
period ie. the years from 1940-41 to 
1945-46 there was no claim for the 
payment of either customary bonus 
or a festival bonus. On the other hand 
the express claim was made for 
War bonus. The major part of the 


entire period was covered by awards > 


and excepting in one of these awards 
there was no reference to any festival 
bonus. There was an intervening 
period which, as already noted, was 
covered by an express agreement be- 
tween the parties. The rate too, as 
already shown, was not uniform. Con- 
sequently the claim made by the ap- 
pellants that they should be paid 10 
per cent. either as festival bonus or 
under an implied term of employment 
cannot be accepted. 


15. With regard to the second 


claim there is no dispute that bonus 
must be computed in terms of the 
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Full Bench formula as accepted by 
this Court in the case of Associated 
Cement Companies Ltd. v. Its Work- 
men, 1959 SCR 925 = (AIR 1959 SC 
967). Learned counsel for the appel- 
lant was prepared to accept the gross 
profits for the adoption of the Full 
Bench formula as shown in the 
balance of the revenue account for 
the year ending 3ist March, 1961 
subject to certain exceptions. This 
figure as shown in schedule F to the 
profit and loss account was Rupees 
8,88,598.29. This was however sub- 
ject to the qualification as to several 
figures of expenses incurred during 
the year. The first related to the 
figure in the revenue account where 
the cost of coal and fuel was shown 
by the Company as Rupees 21,12,875.97. 
According to the appellant, the docu- 
ment Ex. P. 13 prepared by the 
Managing Agents of the company and 
certified as correct by their chartered 
accountants on September, 28, 1961 
showed that the fuel consumed was 
54,962 tons at an average cost of 
Rupees 35-58. This according to the 
appellant was a solemn document in- 
asmuch as it had to be prepared and 
submitted under sub-rule (3) of Rule 
26 of the Indian Electricity Rules, 
1937. The statement is headed “sum- 
mary of Technical and Financial Parti- 
culars for the year ended 31st March, 
1961”. If the figures with regard to 
the quantity of coal and the average 
cost in Ex-P-13 be taken into account 
instead of the figure Rs. 21,12,875.97 
in the revenue account the correct 


figure would be Rupees 19,55,447/- 


which would swell up by the gross 
profits by the difference between the 
two amounts, viz., Rs. 1,57,422/-. 


16. It was seriously contend- 
ed before us by learned counsel for 
the respondent that we should- accept 
the figure given in the balance-sheet 
as the same is supported by certifi- 
cates of the same firm of chartered 
accountants and their letters addressed 


‘to the Managing Agents of the Com- 


pany. According to the letter Ex. 
D-28 dated 20th September 1961 the 
books and records of the Jabalpur 
Electric Supply Company Ltd. for 
the period Ist April, 1960 to 3ist 
September 1960 showed the average 
cost of coal delivered to bunkers dur- 
ing the period to be Rupees 37-81 per 
ton or Rupees 37-21 per tonne(metric). 
The letter Ex, D-29 which is similarly 
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worded shows that for the period ist 
October 1960 to 31st: March 1961 the 
average cost of coal delivered to 
bunkers during this period was Rupees 
39-09 per ton or Rupees ,38-47 per 
tonne. These two figures were sought 
to be supported by the certificates of 
the chartered accountants dated 18th 
April, 1963. The above will' show that 
there was considerable discrepancy as 
to the value of the coal consumed as 
reported to the Government and as 
reported to the Managing, Agents of 
the Company by the accountants. i 
was sought to be explained in the 
oral evidence of one L. S. Mcleod who 
-stated that the statement: prepared 
under the Electricity Act was on the 
basis of the record maintained by the 
Head Office but the total consumption of 
the coal during the year was 54,962 
tons and the average cost of coal per 
ton was Rupees 35-58 per. ton. Oral 
evidence was also adduced ‘of one D. 
Chatterjee, an Assistant in the Electri- 
city Department of Martin ‘Burn Ltd, 
Calcutta who stated that! the rate 
shown in Ex. P. 13 i. e. Rupees 35-58 
per ton was the estimated value of 
coal received per ton and that this 
figure has been arrived at;the Power 
House Jabalpur purely on estimates 
and that the estimate' did not 
take into account certain. Habi- 
lities ie. certain suppliers’: bills which 
were accounted for and audited at the 
_ Head Office at Calcutta. In our view, 

the attempted explanation cannot be 
accepted as Ex. P. 13 was made under 
the provisions of an Act. It was pre- 
pared in Calcutta long |after the 
period to which it related. [t was sub- 
mitted some time after the Directors’ 
reports to the shareholders dated 4th 
September, 1961 accompanying the 
balance-sheet and the profits and loss 
account.. It was for the company to 
explain exactly how discrepancy arose 
and their failure to explain, in our 
opinion, should lead to the grossing 
up of the amount of difference already 
. {mentioned with the gross profits as 
per the revenue account. 


17. The next disputed item 
relates to: the amount of Rupees 
85,887.63 as shown in the revenue 
account towards “miscellaneous ex- 
penses”. The item reads ‘miscellane- 
ous expenses including Rs. 3,025.16 
for wages and Rupees 4,128.74 paid 
to Martin Burn Ltd., as ' guarantors’ 
commission.” The company was asked 


A. I. R. 


to furnish particulars of the 
which added up to Rs. 85,887.63. Ac- 
cording to Ex. P-18 the said figure 
was made up of the following: Rupees 
34,534-11 as cost of printing, stationery 
and advertisement, Rs. 12,648-18 as 
travelling expenses, Rs. 7,207-80 as 
general charges, Rupees 6,206-57 
bank charges, Rupees 4,128-74 as 
guarantors commission and Rupees 
21,112-23 as repairs to furniture ete. 
It was this last figure which was 
challenged by the appellant, Schedule 
E to the balance-sheet for the relevant 
year, (fixed capital expenditure) shows 
that the original cost of furniture and 
equipment up to 31st March 1960 was 
Rs. 38,377-78 and that additions, sales 
and adjustments during the year was 
Rs. 5,498-76 and the total depreciation 
written off to 3lst March 1961 was Rs. 
29,915-23. It is difficult to appreciate 
how furniture the total cost of acquisi- 
tion: of which was Rs. 43,876-64 as 
shown in schedule E would require 
repairs to the extent of Rs. 21,000-00 
in one year as shown in the particulars 
supplied. Mr. L. S. Mcleod admitted 
that he could not trace any expendi- 
ture having been shown in respect of 
repairs of furniture in. the sum- 
maries of receipts and monthly ex- 
penditure and that his estimate of 
the amounts spent for repairs 
would be less than Rupees 500/-. 
Mr. B. Chatterjee said the amount 
also included the hire charges of the - 
office equipment. He did not refer 
to any books of account to support 
the statement. In the absence of pro- 
per explanation supported by the books 
of accaunt of the company, the figure 
of Rs. 21,112/- ought not to be accept- 
ed and taking into account Rupees 
500/- as stated by Mr. Mcleod as hav- 
ing been spent for repairs to furniture 
a sum of Rupees 20,612/- should be 
added to the gross profits. 


18. The third item to be added 
to the gross profits according to the 
appellant was the figure of interest 
Rs. 16,645,53 shown in schedule F for 
computation of net profits in accord- 
ance with Section 349 of the Com- 
panies Act, 1956 with details of cal- 
culation of Managing Agents’ re- 
muneration. for the year ended 31-3- 
1961. This amount according to the 
appellant should have found a place 
in Ex. D-11 being a “statement of sur-~. 
plus/deficiency of profits for the year 
ended 31st March 1961” i. e, the work- 


items ` 
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ing sheet compiled -by the company. 
This interest accrued to the company 
out of the statutory investments as 
shown in Schedule C to the balance 
sheet. Schedule C gives the statutory 
contingencies reserve fund invest- 
ments, the book value thereof being. 
Rs. 2,30,880-37 quoted on the stock 
exchange, besides: Rs. 50,031-25 which 
was not so quoted, the total coming to 
Rs. 2,80,911-62, Although the statutory 
contingency reserve fund investments 
are not to be taken into account in “the 
statement of surpluses and deficiency 
of profits” it was included in the state~ 
ment of net profits for the calculation 
of managing agents’ commission and 
we see no reason why the same should 
be left out of account in Ex. D-11. 
Mr. Chagla contended that the workers 
had done nothing during the year of 
account i. e. Ist April 1960 to 31st 
March 1961 which entitled them to 


claim the benefit of this amount of. 


- interest. While it is true that their 
claim cannot be rested on any work 
done by them for the company during 
the year of account there can be no 
question that the interest accrued to 
the company out of the efforts of the 
workers in the past which had not 
been taken into account in calculating 
bonus. The managing agents had done 
nothing in the year of account to en- 
title them to take into account the 
amount of interest which accrued to 
the company during the year of 
account. If they were entitled to claim 
a share of it the workers were equally 
entitled to base their claim for its 
inclusion in Ex. D-11. The result is 
that the gross profits of the company 
as shown in Ex. D-11 would have to 
be augmented by the sums of Rupees 
1,57,428, Rs. 20,612 and Rs. 16,645-53. 


19. On behalf of the appellant 
dispute was also raised to the deduc- 
tion of several items in Ex. D-11 
namely, (1) rebate to consumers 
Rs. 17,046-00 (2) depreciation to the 
extent of 3,55,755, as also double shift 
allowance of Rs. 95,256 (3) income-tax 
at 45% as per Finance Act i. e. Rupees 
1,07,052 and (4) return of 6% on 
working capital which was quantified 
at Rs. 8,25,243/-. According to the 
Tribunal it was not necessary to con- 
sider the other two items, return at 
6% on other reserves employed in the 
business i. e. Rs. 55,38,296/- and- re- 
habilitation reserve of Rs. 30,15,202 as 
in his view even without taking these 
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two last. figures the working sheet 
Ex. D-11 showed a negative balance, 
that is to say absence of any . surplus 
resulting out of which the workers 
ona claim anything by way of profit 
onus. 


20. With regard’ to rebate to 
consumers it was argued before the 
Tribunal that it was never paid to „the 
consumers as the Sixth Schedule to 
the Electricity Supply Act, under para- 
graph II (1) went to show that: 


“If the clear profit of a licensee 
in any year of account is in excess of 
the amount of reasonable return, one- 
third of such excess, not exceeding 
five per cent of the amount of reason- 
able return, shall be at the disposal of 
the undertaking. Of the balance of the 
excess, one-half shall be appropriated 
to a reserve which shall be called the 
Tariffs and Dividends Control Reserve © 
and the remaining half shall either be 
distributed in the form of proportional 
rebate on the amounts collected from 
the sale of electricity and meter 
rentals or carried forward in the ac- 
counts of the licensee for distribution 
to the consumers in future, in such 
manner as the State Government may 
direct.” ` 
This goes to show that the rebate to 
the consumers is not to be utilised by 
the company except for distribution 
to the consumers as may be directed. 
If the company cannot have the bene- 
fit of it, it stands to reason that the 
workers cannot ask fora share and 
the claim of the appellant for inclusion 
of this sum must be rejected. 


21. It was next argued on be- 
half of the appellant that the Tribunal 
should not have allowed depreciation 
in excess -of the figure which was 
shown in the profit and loss account 
of the company, viz. Rs. 2,51,405-80. 
The Tribunal accepted the depreciation 
to the extent of Rs. 3,55,755 but dis- 
allowed the claim with regard to 
double shift allowance. The judg- 
ment of this Court in .The. Associated 
Cement Companies’ 1959 SCR 925 = 
(AIR 1959 SC 967) (supra) at p. 959 
(of SCR) = (at p. 986 of AIR) shows 
that this Court accepted the formula 
propounded by the Full Bench of the 
Labour Appellate Tribunal in U. P. 
Electric Supply Co. Ltd. v. Their 
Workmen, 1955-2 Lab LJ 431 (LATI- 
Bom). In U. P. Electric Supply Co.’s, 
case the Full Bench of the Labour 
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Appellate Tribunal had stated (see 
p. 440) that: 


‘Upon a careful consideration of 
the matter we are of the! view that 
only normal depreciation, | including 
multiple shift depreciation; but not 
initial or. additional depreciation, 
should rank as a prior charge in apply- 
ing, our Full Bench formula.” 

This case came up for consideration 
again in T. T. E. Supply Co., Ltd. v. 
Its Workmen, (1960) 3 SCR 68 = (AIR 
1960 SC 782) and Ahmedabad Mis- 
cellaneous Industrial Workers’ Union 
v. Ahmedabad Electricity: Co. Ltd. 


(1962) 2 SCR 934 = (AIR 1962 SC 
1255) and was approved of in 
both. That Rupees 3,55,755/- was 


the normal depreciation for the year 
is amply borne out by the assessment 
order of the Income-tax Officer for 
the relevant year which is' Ex. D-20 
‘in this case. The company further 
filed statements of depreciation in 
_respect of each of assets from 1948 to 
1961 and the totals of the figures add 
up to the exact sum of Rs. \3,55,755/-. 


22. With regard to!the claim 
of double shift allowance Mr. B. 
Chatterjee, the Company’s witness, 
stated that the amount of Rs. 95,256/- 
represented the double shift allowance 
but they did not claim it in the in- 
come-tax assessment inasmuch as if 
they had done so in the year! of account, 
this would have’ increased' their bur- 
. den of tax in the subsequent years and 
it was to regulate the stability of pro- 
fits that they did not claim double 
shift in the income-tax returns. We 
see no reason to reject the evidence of 
Mr. Chatterjee. The fact ‘that in the 
balance sheet the ey, ` showed 
only Rs. 2,51,405-80 was not conclusive 
on the question. What amount of de- 
preciation the company will claim 
under the Income-tax Act in order to 
allow some profits’ to be! distributed 
among the shareholders is a concern 
entirely of the company, . so long as 
they do not claim anything more than 
what the law allows. It is signifi- 
cant to note that this Court;pointed out 
in Ahmedabad Miscellaneous Industrial 
Workers’. Union case, (1962) 2 SCR 
934 = (AIR 1962 SC 1255) (supra) 
that the Income-tax Rules should 
be applied in calculating depre- 
ciation under the Full Bench For- 
mula in preference to the provisions of 
the Seventh Schedule to the Electri- 
city Supply Act as this would work 
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for uniformity in all industrial con- 
cerns. A contention similar to the one 
put forward by the appellant in this 
case was rejected by this Coùrt in 
Hamdard Dawakhana Wakf v. Its 
Workmen, (1962) 2 Lab LJ 772 (SC). 


_The notional normal depreciation there 


claimed by the employer and which 
would be allowable under the Income- 
tax Act was Rs. 2,22,867 but the Tri- 
bunal allowed only Rs. 1,06,785 as 
this figure had been shown by the 
appellant in its profit and loss account. 
This Court observed that: 


“In the profit and loss account, it 

is the actual depreciation that would 
be shown and not the notional normal 
depreciation and so, the fact that the 
former depreciation has been shown 
in the profit and loss account cannot be 
nel to be a factor against the appel- 
ant.” 
It was also remarked that the 
accountant of the appellant had pro- 
duced the figures of depreciation in 
various exhibits and his statement had 
not been challenged in cross-examina- 
tion and therefore there was no reason 
to disallow the claim of depreciation 
of Rs. 2,22,867/- 


23. On reasoning similar to 
the above it, was argued on behalf of 
the appellant that there was no justi- 
fication for the Tribunal’s disregarding 
the income-tax ` actually paid by the 
company as per the assessment order, 
viz., Rs. 53,896-80. But this in our 
opinion cannot be accepted as the 
available surplus has to be found out 
by working on the Full Bench For- 
mula of the Labour Appellate Tri- 
bunal. There can be no question that 
income-tax has to be notionally com- 
puted at 45% after deduction from the 
gross profits, the expenses shown in 
Ex. D-11 ending with notional normal 
depreciation and double shift deprecia- 
tion. The Tribunal allowed Rupees 
1,07,052 but the result of the addition 
to the gross profit of Rs. 8,88,598 
(1) the difference in the value of the 
coal consumed, (2) the amount dis- 
allowed out of the furniture repairs 
and o) the interest amount of Rupees 
16,645/- the income-tax to be allowed 
in the working sheet would be Rupees 
1,94,435/- in place of Rs. 1,07,052/-. 


24. The last item disputed ` by 
the appellant was the return on work- 
ing capital which was shown as Rupees 
8,25,243/- in Ex. D-11. The evidence 
given on this head was that of Mr. B 
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Chatterjee. He referred to various 
exhibits viz., D-22 to D-27 in this con- 
nection Ex. D-22. was a statement 
compiled for showing reserves avail- 
able as working capital. Exs. D-24 and 
D-25 went to show that at the relevant 
period, the company was borrowing 
moneys from the United Bank of India 
Lid. The Tribunal accepted the com- 
pany’s case that Rs. 8,25,243/- should 
be taken to be the working capital of 
the company for the relevant year and 
return at 6 per cent. should be de- 
ducted to arrive at the available sur- 
plus for distribution. The evidence 
on this head was furnished by B. 
Chatterjee who said that the sum had 
been calculated as shown in Ex. D-11 
in accordance with Clause XVII (e) of 
the Sixth Schedule to the Electricity 
Act, and this sum being the lesser of 
the two was incorporated in Ex. D-11. 
The details of the requirement of 
liquid funds to run the undertaking 
was given in Ex. D-16. In his cross- 
examination Chatterjee said that be- 
sides the items shown in Ex. D-22 
(statement of reserves) and other funds 
which had been used as working 
capital, the company had to take the 
loan in spite’ of these reserves which 
were already employed in‘ the business 
as working capital 


25. Mr. Chagla contended that 
the working capital as computed in 
accordance with Schedule VII of the 
Electricity (Supply) Act being a statu- 
tory computation could be taken into 
account even for the working out of 
the Full Bench formula of the Labour 
Appellate Tribunal. In our view, this 
is not the correct position in law. In 
T. T. E. Supply Company’s case, (1960) 
3 SCR 68 = (AIR 1960 SC 782) (supra) 
the question considered by this Court 
was whether the Full Bench formula 
should be applied to an electric supply 
undertaking in preference to the pro- 
visions of the different clauses of para- 
graph xvii of the Sixth Schedule to 
the Electricity Supply Act and this 
Court concurred with the view expres- 
sed by the Labour Appellate Tribunal 
that even in such a case the Full 
Bench formula should be ‘applied. In 
the Ahmedabad Miscellaneous Indus- 
trial Workers’ Union’s case, (1962) 2 
SCR 934 = (AIR 1962 SC 1255) (supra) 
where one of the questions before this 
Court was whether depreciation should 
be calculated according to the provi- 
sions of the Income-tax Act and the 
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rules framed thereunder or according 
to.the provisions contained in the 
Seventh Schedule to the Electricity 
Supply Act, it was held that the rates 
prescribed under the rules framed 
under the Income-tax Act lay down 
the proper measure of depreciation to 
be allowed as in the view of this Court 
the field of industrial relations in con- 
nection with which the Full Bench 
formula was evolved, it was not proper 
to inject therein the provisions con- 
tained in the Seventh Schedule to the 


Electricity Supply Act. 


26. There can be no dispute 
that a good portion of the reserve 
must have been utilised in running the 
company inasmuch as it was obliged to 
borrow.moneys from the bank and pay 
interest thereon. It is highly unlikely 
that a company which had reserves as 
disclosed by its balance-sheet and 
profit and loss account would borrow 
moneys from a bank unless it was 
utilising the reserves for some other 
and more remunerative purpose. The 
balance-sheet and the profit and loss 
account negative such a view and no 
evidence which throws light on the 
question was recorded. 


. 24 We are however not called 
upon in this case to come to a finding 
as to how much of the reserves were 
utilised as working capital in view of 
the fact that even without taking this 
item into account, there is no avail- 
able surplus left in terms of the 
working sheet which forms the basis 
for determining the available surplus. 

28. The working sheet accord- 
ing to us should be altered as follows: 
To the figure Rs. 6,88,905 shown as 
surplus in Ex. D-11 after the deduc- 
tion of various items of expenses 
should be added three figures i. e. 
(1) coal and fuel Rs. 1,57,428/- 
(2) furniture account Rs. 20,612 and 
(3) interest Rs. 16,545/- making a 
total of. Rs. 8,83,490/- as gross profits. 
From this will have to be deducted 
Rs. 4,51,011 being the sum of notional 
normal depreciation of Rs. 3,55,755 
and double shift depreciation Rupees 
95,256/-. This leaves a balance of 
Rs. 4,32,479. From this will have to 
be deducted the income-tax of 45% 
which in view of the addition of the 
items regarding coal, furniture and 
interest should be Rs. 1,94,615 in place 
of Rs. 1,07,052 as shown in Ex, D-11. 
Deducting this from Rs. 4,32,479 the 
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balance left is Rs. 2,37,864. ‘From this 
has to be deducted the statutory con- 
tingencies reserve and the statutory 
development reserve and per cent. 
on the share capital of Rs. '22,49,850/- 
there being no dispute as to these 
figures. The result is that from the 
figure of Rs. 2,37,364 there has to be 
deducted a sum of Rs. 2,38'585 which 
leaves a negative balance of Rs. 721. 
The case of the appellant fer showing 
an available surplus for distribution 
therefore disappears. | f 


| 
29. In the result, the appeal 
fails both on the point of ;customary 
or festival bonus or implied term of 
the contract, or profit bonus, and will 
be dismissed with costs. 
Appeal dismissed. 
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Maharaja Chintamani Saran Nath 
Sah Deo, Appellant . v. Commissioner 
of Income Tax, Bihar and Orissa 
Patna, Respondent. 

Civil Appeal No. 
D/~ 5-8-1971. 

Income Tax Act (1922), S. 4 — 
Capital or income —Salami received 
by a lessor from lessee is capital and 
hence not taxable — The!mere fact 
that the amount taken on account of 
Salami is substantial and ọn the face 
of it is considerably - large cannot 
justify the view that the amount re- 
presented capitalised royalty. 

1966 Pat 326, Reversed. 

(Paras 4, 5, 6) 
: The onus is on the revenue to 
show that what -is stipulated in in- 
denture of lease as a payment by way 
of salami is some other kind of pay- 
ment, namely, ‘royalty, camouflaged 


as salami. (Paras 4, 5, 6) 
A comparison of the terms of the 


earlier prospecting lease, of certain 
mining rights, which was ‘only for one 
year with the subsequent lease of 
mining rights cannot furnish a pro- 
per basis for determining whether the 
terms of the subsequent lease in ques- 
tion was fixed in such manner that 


part of the proceeds of royalty were 
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included in the figure of the salami. 
The object of a prospecting lease is 
entirely different and since the period 
was only one year it is quite reason- 
able to assume that the royalty was 
fixed at a higher rate because it was 
not known how much quantity of 
mineral would be extracted during 
that period. When a lessor creates a 
lease for a long period it is legitimate 
for him to charge more amount by 
way of salami or premium as he is 
transferring possession of the demised 


land for a considerably long period. ` 


AIR 1966 Pat 326, Reversed.’ (Para 5) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1871 (V 52) ” 

= 1965-3 SCR 811, Commr. of 

Inc. Tax, Assam v. Panbari 

Tea Co. Ltd. 4,5 


Mr. M. C. Chagla, Sr. Advocate 
(Mr. B. P. Singh, Advocate with. him), 
for Appellant; Mr. Jagadish Swarup, 
Solicitor General of India (M/s. J. 
Ramamurthi, R. N. Sachthey and B. D. 
Sharma Advocates with him), for 
Respondent. 


‘The Judgment of the Court ‘was 
delivered by 


GROVER, J. This is an appeal 
from a judgment of the Patna High 
Court in a reference made to it under 
Section 66 (1) of the Income Tax Act, 
by 
which the following question of law 
was referred for determination by. the 
High Court:— 

“Whether on the facts and circum- 
stances of this case, the Tribunal was 
right in holding that the sum of 
Rs. 2,20,000/- was the income of the 
assessee assessable to tax under the 
provisions of the Income Tax Act?” 

‘2. The original assessee was 
Maharaja Pratap Udainath Sah Deo, 
the holder of an impartible estate. 
January 22, 1944 the assessee granted 
a lease of certain mining rights to 
Aluminium Production Company Ltd. 
in respect of 171.03 acres of land for 
a period of 30 years. The main terms 
were as follows: 

(i) Salami (inclusive of 
' Moharkari and De- 
wani Negi. amount- 
ing to Rs. 5,000/- Rs. 2,25,000/- 
(ii) Rent Re. -/8/~ per acre. 
(iii) Royalty Re. -/6/~ per ton. 
(iv) Minimum royalty 
Rs. 22/- per acre. 
Previously the assessee had granted a 
prospecting lease of 311 acres of land 
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to the same Company on March 20, 
1941 for a period of one year. The 
area covered by that lease though 
larger included substantially the area 
leased out subsequently. The terms 
of the 1941 lease were that salami was 
payable at the rate of Rs. 100/- per 
acre and royalty at the rate of Joj- 
annas per ton. 

3. While making tħe assess- 
ment for the year 1944-45 the Income 
Tax Officer took the view that the 
assessee had chosen to take a large 
sum by way of salami while granting 
tbe lease in the year 1944 and had 
accepted lesser rate of royalty, the 


salami represented an advance pay- 
ment of royalty. He treated Rs. 5,000/- 


out of the sum of Rs. 2,25,000/- as. 


Dewani Negi and Moharkari and the 
balance of Rs. 2,20,000/- was treated 
by him as income of the assessee, and 
the assessment was made accordingly. 
On appeal the Appellate Assistant 
Commissioner held that the amount 
of Rs. 2,20,000/- was paid by the Com- 
pany to the assessee as salami and as 
such it was a capital receipt and not 
taxable. On appeal by the Revenue 
the Appellate Tribunal by an_ order 
dated August 7, 1952 remanded the 
case to the Appellate Assistant Com- 
missioner for finding whether there 
were circumstances to indicate that 
the salami was really receipt of in- 
come. The Appellate Assistant “om- 
missioner made a report dated uipril 
12, 1956. He gave a finding that the 
assessee had intentionally accepted 
lower royalty and taken higher 
salami and therefore the major por- 
tion of the sum of Rupees 2,20,000/- 
had been taken in exchange of royalty 
that would have accrued during the 
period of lease. The Tribunal by an 
order dated July 26, 1956 allowed the 
appeal of the revenue and restored 
the order of the Income-tax Officer. 
The High Court held that out of the 
sum of Rupees 2,20,000/- the amount 
which could be regarded to be salami 
and treated as a capital receipt could 
reasonably be estimated at a sum 
of Rupees 20,000/- which was assess- 
able to tax but the remaining amount 
of Rupees 2,00,000/- was revenue 
receipt and was taxable as such. The 
question referred was reframed as 
follows :— 


“Whether on the facts and the 
circumstances of this case, the Tri- 
bunal was right in holding that the 
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sum of Rupees 2,20,000/- or any por- 
tion thereof was the income of the . 
assessee assessable to tax under the 
provisions of the Income-tax Act?” 
It was answered partly in favour of 
the assessee but substantially in 
favour of the Revenue. 


4, The principles on which the 
Courts have acted - whenever a ques- 
tion has arisen whether a payment 
described as a salami is capital or re- 
venue receipt are well settled. 


_ Salami is a single payment made for 


the acquisition of the right of the 
Tessor by the lessee to enjoy the bene- 
fits granted to him by the lease. 
That general right may properly be 
regarded as a capital asset and the 
money paid to purchase it may pro- 
perly be held to be a payment on 
capital account. But merely because 
a certain amount paid to the lessor 
is termed as salami it does not follow 
that no inquiry can be made to deter- 
mine whether it has or has not an 
element of revenue receipt in the 
shape of advance payment of royalty 
or rent. The onus, however, is upon 
the Income-tax authorities to show 
that there exist facts and circumstances 
which would make payment of what 
has been called salami income. The 
position may be summed up in this 
way. When the interest of the lessor 
is parted for a price the price paid is 
premium or salami but the periodical 
payments made for the continuous 
enjoyment of the benefits under the 
lease are in the nature of rent; the 
former is a capital receipt and the 
latter a revenue receipt. Parties may 
camouflage the real nature of the 
transaction by using clever phraseo- 
logy and, therefore, it is not the form 
but the circumstances of the transac- 
tion that matter. The nomenclature 
used may not be decisive or con- 
clusive but it helps the Courts, having 
regard to the other circumstances, to 
ascertain the intention of the parties. 
(See Commissioner of Income-tax, 


Assam v. Panbari Tea Co. Ltd, 
TTA SCR 811 = (AIR 1965 SC 


5. Now tħe Appellate Tribunal 
appears to have based its decision 
only on the difference between the 
amount of salami and the rate of 
royalty between the prospecting lease 
which was granted in 1941 and the 
subsequent lease of 1944. This is 
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what the Tribunal stated in Para 7 of 
its order :-— 


“In 1941, the assessee had grant- 
ed a prospecting lease in favour of 
the very lessee taking a much 
smaller premium fixing the royalty at 
-/8/- per ton. He has not shown any 
justifiable reason for fixing up a lower 
amount of -/6/- per ton by way of 
royalty in the later lease. We found 
that out of the area of 171 acres that 
was covered by the later lease a sub- 
stantial portion of it about 140 acres 
were comprised in the area leased out 
by the earlier deed of 1941. A weak 
argument was attempted by the as- 
sessee’s representative the older lease 
was only for Bauxite whereas the 
later lease was for laterite also. In 
view of the fact that major portion 
of the area that is covered in the new 
lease was in the older lease and as 
in the course of the producing Bauxite, 
Laterite also becomes available, we 
do not see any justification for the as- 
sessee agreeing to take a lesser 
amount by way of royalty.” 

The Tribunal proceeded to say :— 


“Here in the present case what 
we find is that the assessee had 
chosen to take a large amount by way 
of premium but a lesser amount by 
way of royalty. The patent reason for 
the assessee to take a lessor amount by 
way of royalty was that the. amount 
received by him as salami was not 
taxable. There is, therefore, no doubt 
in this case that the sum received by 
the assessee by way of salami or pre- 
mium was in substance an advance 
payment of royalty. We are, there- 
fore, in entire agreement with the In- 
come-tax Officer’s order.” 

We are unable to appreciate how a 
comparison of the terms of the lease 
of 1941 which was only for one year 
and which was for a different purpose, 
namely, prospecting could afford a 
reasonable basis for determining 
whether the terms of the 1944 lease 
were fixed in such manner that 
part of the proceeds of royalty 
were included in the figure of the 
salami. ‘The object of a` prospecting 
lease is entirely different and since 
the period was only one year it is 
quite reasonable to assume that the 
royalty was fixed at a higher rate 
because it was not known how much 
quantity of mineral would be extract- 
ed during that period. The lease of 
1944 was for much longer period Le. 
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30 years. When a lessor creates a 
lease for that period it is legitimate 
for him to charge more amount by 
way of salami or premium as he is 
transferring possession of the demised 
land for a considerably long period. 
A lessor may also think that the rate 
of royalty need not be the same as it 
was in the case of the prospecting 
lease and taking an overall business 
view royalty at a slightly less rate 
may be charged. The Tribunal’s deci- 
sion based as it was only on a com- 
parison of the terms of the leases of 
1941 and 1944 does not appear to 
take into consideration all these 
relevant matters. It must not be 
forgotten that the mere fact that 
the amount taken on account of salami 
was substantial and on the face it 
looked considerably large would not 
justify the view that, that amount 
represented capitalised royalty. In 
the Panbari Tea case, 1965-3 SCR 811 
= (AIR 1965 SC 1871) (supra) certain 
tea estates had been leased out for a 
period of 10 years. The lease was 
executed on a consideration of a sum 
of Rupees 2,25,000/- as and by way of 
premium or salami and an annual rent 
of Rs. 54,000/- to be- paid by the lessee 
to the lessor. The payments were to be 
made by instalments. This Court 
declined to assume that the parties 
had camouflaged their real intention 
and fixed a part of the rent in the shape 
of premium and it was observed that 
no material had been placed either 
direct or circumstantial to disbelieve 
the description given in the lease 
deed to the amount as premium and 
to hold that it was not in fact pre- 
mium but only rent. The position 
does not seem to be different in the 
present case. 


6. A good deal of emphasis 
has been laid on behalf of the Re- 
venue on the statement in the order 
of the Tribunal towards the conclu- 
sion that it was in entire agreement 
with the Income-tax Officers order. 
It is submitted. that the Income-tax 
Officer had gone into the details of 
other leases which had been granted 
by the assessee of similar nature and 
after a comparison of the terms of 
those leases the Income-tax Officer had 
reached the conclusion that the amount 
of salami represented the capitalised 
royalty. He cannot read the order of 
the Tribunal in that way. The Tri- 
bunal agreed only with the operative 
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part of the order of the Income-tax 
Officer but not with his reasoning. 
At any rate the Appellate Assistant 
Commissioner had submitted a remand 
report pursuant to a previous order 
of the Tribunal and it does not appear 
‘ that the facts given in that report 
were at all considered by the Tribunal 
although the High Court based its 
decision largely on them. The terms 
of the leases on which the High Court 
relied related to the years 1933, 1938 
and 1945; the rate of royalty varied 
from 8 Annas to 12 Annas per ton 
and that of salami from Rupees 100/- 
to Rs. 130/- per acre. No attempt was 
made to examine any one on behalf 
of the assessee to explain all the cir- 
cumstances in which these leases 
had been granted. The High Court 
felt that it was for the assessee to 
furnish an explanation as to why 
salami in the case of 1944 lease was 
raised to Rs. 1284/- per acre where- 
as in the other leases the figure was 
much less as stated before. This ap- 
proach cannot be regarded as correct. 
The onus was on the Revenue to show 
what was stipulated in the indenture of 
lease as a payment by way of salami 
was some other kind of payment, 
namely, royalty, camouflaged as salami 
In this situation it was open to the Ap- 
pellate Assistant Commissioner at the 
stage of submitting the remand re- 
port to have examined the assessee or 
his representative and discovered all 
the reasons for the terms being diffe- 
rent. Another factor that was relied 
upon was the report of the Mines 
Superintendent dated January 7, 1956 
according to whom the area leased 
out in 1944 contained commercial 
grade Bauxite of approximately 13 lakh 
tons. The Appellate Assistant Com- 
missioner at the stage of remand work- 
ed out the amount which would be 
payable as royalty on this estimated 
quantity of the total reserve of 
Bauxite in the demised area. The 
total amount of royalty was calculated 
at Rupees 6,50,000/- according to the 
rates fixed by the 1941 lease and at 
Rupees 4,87,500/- according to the 
rate agreed upon in the 1944 lease. 
The High Court was of the view that 
these figures showed that the major 
part of the salami of Rupees 2,25,000/- 
had been taken in exchange of the 
royalty that would have accrued dur- 
ing the period of the lease. We have 
already pointed out that a comparison 


Commr., L T. v. Ambala Flour Mills 


[Prs. 6-7] ‘S. C. 83 


of the terms of the prospecting lease 
which was only for one year with the 
subsequent lease of 1944 which was 
for 30 years could not furnish a pro- 
per basis for determining the point in 
dispute. Moreover the High Court lost 
sight of the fact that the report of the 
Mines Superintendent was made long 
after the date of the 1944 lease and it 
could not be assumed that at the time 
of the granting of that lease the as- 
sessee knew how much quantity of 
the mineral .could be extracted from 
the area which had been leased out. 


‘Even the High Court felt, in disagree- 


ment with the Tribunal, that the 
entire amount of the salami could not 
be regarded as representing the 
capitalised value of royalties. The 
High Court proceeded to assess the 
salami at Rupees 20,000/- on the basis 
that for the other leases the rate 
agreed upon was “Rupees 100/- per 
acre. We are unable to concur in this 
method of computing the amount of the 
salami. Much more material was re- 
quired for discharging the onus which 
lay on the Revenue to show that the 
assessee was bound to charge only the 
same amount of salami which had 
been taken for the other leases about 
which the details of the quantity of 
minerals which could be extracted 
from the area covered by them were . 
altogether lacking. 


T. For the reasons given above 
the appeal is allowed and the order of 
the High Court is set aside. The 
answer to the question referred is re- 
turned in favour of the assessee and 
against the Revenue. The assessee 
shall be entitled to costs in this 
Court and in the High Court. 

4 Appeal allowed. 


AIR 1972 SUPREME COURT 83 
(V 59 C 22) 
(From Punjab: 1970-78 ITR 262) 
J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. 

The Commissioner of Income Tax, 
Patiala, Appellant v. The Ambala 
Flour Mills through L. Debi Prasad 
(Eora by legal representatives, Respon- 

ents. 


Civil Appeals Nos. 1277 to 1279 
and 1280 to 1282 of 1966, D/- 27-4- 
1970. { 
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(A) Income-tax Act (1922), S. 34(3) 
Proviso 2 — Connotation of ‘any per- 
son? — The expression ‘any; person’ in 
Proviso 2 to S. 34 (3) under which re- 
assessment consequential to ja direction 
of the superior Tribunal or! Court can 
be. made even after expiry lof 4 years 
which is the period prescribed in the 
main section, is confined. to a person 
who is intimately connected with the 
assessment in question. AIR 1963- SC 
1356 Ref. AIR 1965 SC 342!Relied on; 


(1970) 78 ITR 262 .(Punj) Affirmed. 
. (Para 12) 
_ After the dissolution of partner- 
ship between B, D and J, the business 


of the dissolved firm was carried on 


by D alone. He had: filed income tax 
returns in different capacities. But the 
Income-tax Officer assessed the busi- 
ness in the status of an association . of 
persons of which D was thé member. 
D appealed against that order and the 
Appellate Assistant Co oner 
annulled the assessment and direct- 
ed the L T. O. to assess the in- 
come as the income of the family of 
D. On further appeal taken| by D, the 
Appellate Tribunal. . confi) the 
annulment of assessment but deleted 


the direction of reassessment... The’ 


High Court in reference! and’ 
Supreme Court in appeal! from the 
High Court decision held that D was 
not a stranger in respect of the assess- 
ment proceedings taken against the 
business and that the appeal filed by 
him to the Appellate Assistant Com- 
missioner was maintainable in law. - 
(Para 14) 
' (B) Income-tax Act (1922), S. 31 
— Powers of Appellate Assistant Com- 
missioner -— Appellate ; Assistant 
Commissioner. has plenary powers |. in 
disposing of appeals. Thej scope of 
his powers being conterminous with 
those of the Income-tax Officer, the 
Appellate Assistant Commissioner can 
do what the L. T-O. can do and can 
also direct the I. T. O. to do what he 
has failed to do. AIR 1965 SC 325 
Rel. on. | (Para 13) 


(C) Income-tax Act (1922), S. 66(1) 
—- Jurisdiction of High Court on re- 
ference — The High Court 
advisory jurisdiction under ( 
incompetent to amend the order of 
the Appellate Assistant Commissioner. 
But where the competence cf the Ap- 
pellate Assistant Commissioner to 
make the direction was not land could 
not be referred to the High Court the 
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High Court could modify the order of _ 


the Appellate Assistant Commissioner. 
(Para 16) 
Cases Referred: Chronological Paras 
(1965) ATR 1965 SC 325 (V 52) 
= 53 ITR 225, Commr. of In-. 
come-tax U. P. v. Kanp 
Coal Syndicate o 
(1965) AIR 1965 SC 342 (V 52) 
= 52 ITR 335, Income-tax 
Officer, A ward Sitapur v. 

. Murlidhar Bhagwan Das . 
(1963) ATR 1963 SC 1356 (V 50) 
= 49 ITR 1, S. C..Prashar v. - 

Vasantsen Dwarkadas 11 


Mr. B. Sen, Sr. Advocate (Mr. 
S. K. Aiyer, Advocate and Mr. B. D- 
Sharmá, Advocate for Mr. R. N. Sach- 
they, Advocate, with him) for Appel- 
lant . (In Ç. As. Nos. 1277 to 1279 of - 
1966). and for Respondent (in C. As. 
Nos. 1280 to 1282. of 1966); Mr. Bishan 


13 


-12 


- Narain, Sr. Advocate (Mr. A. N, Goyal, 


Advocate, with him) for Respondents 
(In C. As. Nos. 1277 to 1279 of 1966) 
and for Appellants (In C. As. Nos. 1280 
to 1282 of 1966). i 


The Judgment of the 
delivered by : ; 

‘SHAH, J. :— Balkishan Das, Debi 
Prasad and Jai Ram Das were partners- 
in a trading venture conducted in the 
name of the Ambala Flour Mills, 
Ambala. On April 29, 1948, Jai Ram 
Das commenced an action for dissolu- 
tion and for account of the partnership 
business; The Trial Court decreed the 
suit. In appeal to the District Court 
the decree was reversed. On appeal 


under the Letters Patent from the judg- 


ment of a single Judge, the High Court 


‘of Punjab by order dated September 


26, 1951 restored the decree of the 
Trial. Court and declared that the 
partnership stood dissolved on April 


-29, 1948. The High Court observed: 


Mouris notwithstanding the dissolu- 
tion of the firm Debi Parshad and 
Balkishan Dass carried on the busi- 
ness of the firm with the property 
of the firm. On these facts, Jairam 
Dass plaintiff is entitled at the option 
of himself to such share of the profits 
made since he ceased to be a partner, 
as may be attributable to the use ef 


- his share of the property of the firm 


or interest at the rate of six per cent 
per annum on the amount of his share 
in the property of the firm.” 


2. During the pendency of the 
suit Balkishan Dass severed his con- 
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nection with the business and the 
business was carried on thereafter by 
Debi Parshad alone. 


3. In the assessment year 1950- 
51, Debi Parshad filed three returns 
of income: (i) on 4-10-50-in the status 
of a firm (ii) on 14-4-51 in the status 
of an individual and (iii) on 1-7-51 in 
the status of firm consisting of Jal 
Ram Das and Debi Parshad, partners. 
For the assessment year 1951-52, Debi 
Parshad filed a return in the status 
of an unregistered firm. For the 
assessment year 1952-53 Debi Parshad 
submitted a return in the status of 
a Hindu Undivided Family. The In- 
come-tax Officer assessed the Ambala 
Flour Mills in the three years of assess- 
ment in the status of “an association 
of persons.” In appeals by Debi 
Parshad, the Appellate Assistant Com- 
missioner, “annulled” the orders of 
assessment of the assessee in the status 
of association of persons be set aside 
and that the cases be remanded to the 
Income-tax Officer to assess the income 
as “the income of the family of Debi 
Parshad.” In appeals by Debi Par- 
shad, the Income-tax Appellate 
Tribunal confirmed the orders of the 
Appellate Assistant Commissioner 
annulling the assessments made by the 
Income-tax Officer and directed that 
the direction for assessing the income 
in the hands of Debi Parshad be 
deleted. i 


4. The Tribunal referred the 
following three questions at the in- 
stance of the Commissioner of Income- 
tax. 


1. “Whether L. Debi Parshad was 
a stranger in respect of the income-tax 
proceedings against Ambala Flour 
Mills? 


2. Whether the Appellate Asistant 
Commissioner could give a direction 
in the case of Ambala Flour Mills to 
the effect that the income should be 
assessed in the hands of L. Debi 
Parshad after annulling the assess- 
ment in the case of Ambala Flour 
Mills? 


3. Whether on the facts and in 
the circumstances of the case the ap- 
peals filed by Shri Debi Parshad were 
maintainable in law?” 


5. The High Court answered 
the first question in the negative; the 
second in the affirmative with the 
rider that the assessment against Debi 
Parshad “could only be in individual 
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capacity”; and the third question in 
the affirmative. 

6. Debi Parshad was com- 
petent to maintain the appeals filed 
by him to the Tribunal because by the 
order of the Appellate Assistant Com- 
missioner, it was directed that he may 
be personally assessed by the Income- 


tax Officer in respect of the income 
of the Ambala Flour Mills. 
7. ° Counsel for Debi Parshad, 


however, contended that Debi Parshad 
was a stranger to the assessment pro- 
ceeding and the Appellate Assistant 
Commissioner had no jurisdiction to 
direct after setting aside the order of 
assessment that Debi Parshad be 
assessed personally in respect of the 
income of the Ambala Flour Mills. The 
relevant provisions of the Income Tax 


Act may be noticed. 


8. The relevant provisions of 
Section 31 of the Income Tax Act, 
1922, are these: 

“In disposing of an appeal, the 
Appellate Assistant | Commissioner 
may, in the case of an order of assess- 
ment: 

(a) confirm, reduce, 
annul the assessment; 

(b) set aside the assessment and 


enhance or 


direct the Income-tax Officer to 


make a fresh assessment after mak- 
ing such further inquiry as the In- 
come-tax Officer thinks fit or the 
Appellate Assistant Commissioner 
may direct, and the Income-tax 
Officer shall thereupon proceed to 
make such fresh assessment...... 

(4) “Whereas the result of an ap- 
peal, any change in the assessment of 
a firm or association of persons or new 
assessment of a firm or association of 
persons is ordered to be made, the 
Appellate Assistant Commissioner may 
authorise the Income-tax Officer to 
amend accordingly any assessment 
made on any partner of the firm or 
any member of the association”. 


9. All the returns have been 
filed by Debi Parshad but in different 
capacities. The Income-tax Officer 
was of the view that the business was 
carried on by an association of persons 
and the income from the business was 


liable to be brought to tax on that 


footing. The Appellate Assistant Com- 
missioner was of the view that the in- 
come belonged to Debi Parshad and 
he was liable to be assessed personally 
in respect of the income. Evidently 
the Income-tax Officer held that Debi 
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Parshad was a member of an associa- 
tion of persons. Since the Appellate 
Assistant Commissioner set aside the 
order assessing the income in the 
status of “association of individuals” 
he had to give directions with regard 
to the assessment of the income, pro- 
vided the assessment was not barred 
by the law of limitation. 

10. Section 34 sub-section (3) 
prescribes for the period in which 
assessment proceedings shall be com- 
pleted. The section at the date of 
assessment by the Income-tax Officer 
read as follows:— 


“No order of assessment or re- 
assessment, other than an order of 
assessment under Section 23 to which 
clause (c) of sub-section (1) of Sec- 
tion 28 applies or an order of assess- 
ment or re-assessment in cases falling 
within clause (a) of sub-section (1) or 
sub-section (IA) of this Section shall 
be made after the expiry of four years 
from the end of the year in which the 
income, profits or gains were first 
assessable: 

* . R ® 

Provided further that nothing 
contained in this section limiting the 
time within which any action may be 
taken or any order, assessment or re- 
assessment may be made, ‘shall apply 
to a re-assessment made under Sec- 
tion 27 or to an assessment or re- 
assessment made on the assessee or 
any person in consequence of or to 
give effect to any finding or direction 
contained in an order .under Sec- 
tion 31, Section 33, Sectidn 33A, sec- 
tion 33-B, Section 66 or Section 66A.” 


11. The assessment of tax had 
according to the law at the relevant 
time in force, ordinarily, to be com- 
pleted by the Income-tax Officer with- 
in four years from the last date of the 
year of assessment in which the in- 
come was first assessable. But to this 
rule there were several exceptions. If 
the assessment had to be made on the 
assessee or any person in consequence 
of or to give effect to any finding or 
direction contained in an order of the 
Appellate Assistant Commissioner or 
of the Appellate Tribunal or of the 
Commissioner in revision or of an 
order made in a reference, the assess- 
ment could be made even after the 
expiry of the four years. The excep- 
tion applied to an assessment made 
against the asséssee or any person in 
consequence of or to give effect to 
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any finding or direction contained in 
the order of any superior tribunal, or 
the High Court or this Court. This 
Court in S. C. Prashar v. Vasantsen — 
Dwarkadas 49 ITR 1 = (AIR 1963 SC 
1356) held that the second proviso to 
Section 34 (3) of the Income-tax Act, 
1922, insofar as it authorised the assess- 
ment or re-assessment of any person 
other than the assessee after the ex- 
piry of the period of limitation speci- 
fied in Section 34 in consequence of 
or to give effect to a finding 
or direction given in an appeal, re- 
vision or reference arising out of 
the proceeding in relation to the 
assessee violated the provisions of 
Article 14 of the Constitution and 
was invalid to that extent. 


12. In a later case Income-tax 
Officer, A-Ward, Sitapur v. Murlidhar 
Bhagwan Das 52 ITR 335 = (AIR 
1965 SC 342) this Court explained the 
connotation of the expression “any 
person” as used in Section 34, Sub- 
section (3), proviso 2 at p. 346: 


“The expression ‘any person’ in 
its widest connotation may take in any 
person, whether connected or not with 
the assessee, whose income for any 
year has escaped assessment, but this 
construction cannot be accepted, for 
the said expression is necessarily cir- 
cumscribed by the scope of the subject 
matter of the appeal or revision as the 
case may be. That is to say, that per- 
son must be one who would be liable 
to be assessed for the whole or a part 
of the income that went into the assess- 
ment of the year under appeal or 
revision. If so construed, we must 
turn to Section 31 to ascertain who is 
that person other than the appealing 
assessee who can be liable to be assess- 
ed for the income of the said assess- 
ment year. A combined reading of 
Section 30 (1) and Section 31 (3) of‘the 
Act indicates the cases where persons 
other than the appealing assessee 
might be affected by orders passed by 
the Appellate Commissioner, modifica- 
tion or setting aside of assessment 
made on a firm, joint Hindu family, 
association of persons, for a particular 
year may affect the assessment for 
the said year on a partner or partners 
of the firm, member or members of 
the Hindu Undivided Family or the 
individual, as the: case may be. 
In such cases, though the latter 
are not eo nomine parties to the ap- 
peal, their assessments depend upon 
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the assessment of the former. The 
said instances are only illustrative. It 
is not necessary to pursue the matter 
further. We would, therefore, hold 
that the expression “any person” in 
the setting in which it appears must 
be confined to a person intimately 
connected in the aforesaid sense with 
the assessments of the year under 
appeal.” 


13. In Commr. of Income-tax, 
U. P. v. Kanpur. Coal Syndicate 53 
ITR 225 = (AIR 1965 SC 325) this 
Court held that where the Income-tax 
Officer assessed the income of an 
association of persons under Section 31 
(3) (b) the Appellate Assistant Com- 
missioner was competent to set aside 
the assessment and to direct the In- 
come-tax Officer to assess the members 
individually. The Court observed that 
the Appellate Assistant Commissioner 
had under the Act plenary powers in 
disposing of an appeal, the scope of 
his powers being conterminous with 
that of the Income-tax Officer: he can 
do what the Income-tax Officer can 
do and can also direct the Income-tax 
Officer to do what he has failed to do. 

14. Debi Parshad had sub- 
mitted the returns, and Debi Parshad 
appealed against the order of assess- 
ment. He could, in the circumstances 


of the case, not be called a stranger . 


to the assessment. The income earned 
by the assessee was assessed to tax as 
income of an association of persons, 
of which on the finding of the Income- 


tax Officer, Debi Parshad was a 
member. In making a direction 
against Debi Parshad the Tribunal 


did not exercise his powers qua a 
stranger to the -assessment proceeding. 
Civil Appeals Nos. 1280-1282 of 1966 
must therefore fail. 


15. The Appellate Assistant 
Commissioner had directed that the 
income in the three assessment years 
be assessed in the hands of the family 
of Debi Parshad, apparently on the 
view that Debi Parshad represented the 
Hindu undivided family of which he 
was a member. The Tribunal set 
aside the direction to assess the in- 
come of the Ambala Flour Mills in the 
hands of Debi Parshad personally, for 
in their view Debi Parshad was a 

` stranger to the proceeding for assess- 
ment. The High Court held that the 
order of the Appellate Assistant Com- 
missioner directing assessment of “the 
family of Debi Parshad” was “clearly 
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unwarranted and could relate oniy 
to Debi Parshad in his individual 
capacity”. 

16. Appeals Nos. 1277 to 1279 
of 1966 were filed against that part of 
the order of the High Court by which 
they sought to modify the order of the 
Appellate Assistant Commissioner. The 
High Court exercising advisory juris- 
diction was incompetent to amend the 
order of the Appellate Assistant Com- 
missioner. But on the question referr- 
ed to the High Court, no inquiry into 
the power of the Appellate Assistant 
Commissioner to make the impugned 
direction was competent. The second 
question only related to the assessment 
of the income in the hands of Debi 
Parshad after annulling the assessment 
of the Ambala Flour Mills. It was not 
contended before the Tribunal that 
the income of the Ambala Flour Mills 
could not be assessed in the hands of 
the family of Debi Parshad. The com- 
petence of the Appellate Assistant 
Commissioner to make the direction 
was not and could not be referred to 
the High Court. 


17. Appeals Nos. 1277 to 1279 
of 1966 filed by the Commissioner 
therefore fail There will be no order 
as to costs in all the appeals. 

Appeals dismissed. 
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(V 59 C 23) 
(From Mysore: AIR 1968 Mys 332) 
S. M. SIKRI, C. J., J. M. SHELAT, 
A. N. RAY, I. D. DUA, S. C. ROY, 
D. G. PALEKAR AND G. K. 
MITTER, JJ. 


Salar Jung Sugar Mills Ltd. 
C. As. Nos. 2002 to 2005 of 1968), 
Indian Sugars & Refineries Ltd. (In C. 
As. Nos. 2014 to 2017 of 1968), Ap- 
pellants v. State of Mysore and others 
(In all the Appeals), Respondents. 

Civil Appeals Nos. 2002 to 2005 
aa 2014 to .2017 of 1968, D/- 1-11- 

71. 


(A) Sales Tax — Mysore Sales 
Tax Act (25 of 1957), Section 2 (t) — 
‘Sale’ — Transactions of supply of 
Sugarcane by growers of specified area 
to a particular sugar factory under an 
agreement in compliance with the pro- 
visions of Control Orders regulating 
supply of sugarcane, amount to ‘sale’ 
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within meaning of Section 2 (t) — 
(Case law discussed.) (Paras 38, 41, 
43 and 44) 

Where ‘under the statutory con- 
trol orders regulating the isupply of 
sugar cane the quantity of sugarcane 
required for a particular sugar factory 
during a particular year and the 
minimum price of the sugarcane is 
determined; the factory is required to 
secure the quantity of sugarcane from 
certain specified areas reserved for 
supply of sugarcane; the sugarcane 
growers in the reserved areas are to 
supply certain percentage of the sugar- 
cane grown by them to the factory; 
and the sugarcane grower and the 
factory are required to enter into an 
agreement for supply and purchase of 
‘sugarcane, the transactions of supply 
of sugarcane by growers to the factory 
under the agreement amount to ‘sale’ 
within the meaning of Section 2 (t) 
of the Act. (Paras) 43 and 44) 


Statutory orders regulating the 
supply and distribution of goods by 
and between the parties under Control 
Orders in a State do not absolutely 
impinge on the freedom to. enter into 
contract. Legislative measures or 
statutory provisions fixing the price, 
delivery, supply, restricting areas for 
transactions are all within| the realm 
of planning economic needs ensuring 
production and distribution of essential 
commodities and basic necessities of 
community. Delimiting ‘areas for 
transactions or parties of denoting 
price for transactions are | all within 
the area of individual freedom | of 
contract with limited choice by reason 
of ensuring the greatest good for the 
greatest number of achieving proper 
supply at standard or fair price to 
eliminate the evils of hoarding and 





scarcity on the one hand |and avail- 
ability on the other.. (Para 38) 
(B) Sales Tax — Mysore Sales 


Tax Act (25 of 1957), Section 2 (k) — 
‘Dealer’ — A sugar factory purchas- 
ing sugar cane for manufacture of 
sugar can be said to carry on the 
business of buying and selling sugar- 
cane and as such is a ‘dealer’ within 
the meaning of Section 2 5 — AIR 
1965 SC 531, Followed, 

: (Para 45) 


If a person carries onj the busi- 
ness of buying or selling a commodity 
it ig not necessary that he should sell 
the same commodity to become a 
dealer, 
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The commodity may be con- 
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verted into another saleable commodity 
or it may be used as an ingredient in 
the manufacture of a commodity. 
AIR 1965 SC 531, Followed. 


(Para 45) 

(C) Sales. Tax — Mysore Sales 
Tax Act (25 of 1957), Schedule 3, 
Item 11-A — Tax on purchase of 
sugar cane — Levy of 15 per cent. 


‘purchase tax on the sugar cane on 
the sugar factory cannot be said to be 
discriminatory and violative of Arti- 
cle 14 of the Constitution on the 
ground of different rates in different 


` States — All the factories in Mysore 


have been treated equally - 
Ref.:— Section 5) (X~Ref. :—= 
Constitution of India, Article 14). à 
(Para 46} 
Different rates in different States 
are explicable on various grounds. 
The quantity available, the conditions 
of agriculturists, the number of facto- 
Ties ‘will all have distinct features. 
(Para 46) 
D) Sales .Tax — Mysore Sales | 
Tax Act (25 of 1957), Section 5 — 
Levy of tax on sale or purchase of 
goods — Sugar factories cannot chal- 
lenge the imposition or levy of tax on 
purchase of sugarcane on the ground 
that they cannot collect from the 
purchasers of sugar the purchase tax 
paid by them- on | purchase of sugar 
cane — (X-Ref.:— Constitution of 
India, Article 286) — AIR 1958 SC 
452, Followed. (Para 47) 
The sales tax need not be passed 
on to the purchasers and this fact 
does not alter the real nature of the 
tax which, by the express provisions 
of the law, is cast upon the seller. 
(Para 47} 
Cases Referred? Chronological Paras 
(1970) AIR 1970 SC 2000 (V 57)= 
(1971) 1 SCR 671, M/s. Chitter 
Mal Narain Das v. Commr. 
of Sales Tax 
(1969) AIR 1969 SC 343 (V 56) = 
(1969) 1 SCR 861, State of 
Rajasthan v. M/s. Karam 
Chand Thappar and Bros. Ltd. 
(1968) AIR 1968 SC 478 (V 55) = 
(1968) 1 SCR 479, Indian Steel 
and Wire Products Lid. v. State 
of Madras 


(1968) AIR 1968 SC 599 (V 55)=. 
(1968) 1 SCR 705, Andhra 
Sugars Ltd. v. State of Andhra 
Pradesh 27, 28, 29 
(1965) AIR 1965 SC 531 (V 52) = 
(1964) 7 SCR 664, State of 


32 


31 


26 
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Andhra Pradesh v. Abdul : 

Bakhi and Bros. i 45 
(1963) AIR 1963 SC 1207 (V 50) = 

1963 Supp (2) SCR 459, New 

India Sugar Mills Ltd. v. Commr. 

of Sales Tax, Bihar 24, 25 
, 28, 31 
{1962) 1962 Ch. 376 = (1961) 3 

All ER 1108, Ridge Nominees 

Ltd. v. Inland Revenue a 


Commrs. 

(1961) AIR 1961 SC 652 (V 48)= 
(1961) 3 SCR 242, Diamond 
mune Mills Ltd. v. State of 

. P. 

(1958) AIR 1958 SC 452 (V 45)= 
1958 SCR 1355, Tata Iron and 
Steel Co. Lid. v. State of or 


Bihar 

(1958) ATR 1958 SC 560 (V 45) = 
1959 SCR 379, State of Madras 
v. Gannon Dunkerley and Co. 
(Madras) Ltd 23, 24 


(1955) 1955 AC 696 = nee All 
. ER 345, Kirkness 
of Taxes) v. John Hudson aaa 
Co. Ltd. -33, 35, 36 
(1927) 96 LJ KB 735 = 43 TLR 
476, Newcastle Breweries Ltd 
vV. Inland Revenue Commrs. 33, 34 


M/s. G. Vasanta Pai, G. L. Sanghi, 
P. C. Bhartari and B. Datta, Advocates, 
and M/s. J. B. Dadachanji,- O. C. 
Mathur and Ravinder Narain, Advo- 
cates of M/s. J. B. Dadachanji and 
Company, for ars Gn al 
the Appeals); ao S. Desai, Senior 
Advocate, M/s. S . S. Javali and. R. B. 
Datar, Advocates, "with him), for Res- 
pondents (in all the Appeals). 


. The Judgment of the Court was 
delivered by 


RAY, J.:— These appeals are by 
certificate against the judgment and 
order dated 16 April, 1968 of the 
High Court of Mysore dismissing the 
applications of the appellants under 
Article 226 of the Constitution for 

writs, orders and directions prohibit- 
ing the respondent-State of Mysore 
and the Commissioner for Commercial 
Taxes at. Bangalore from levying or 
taking proceedings to levy any pur- 
chase tax on purchase of sugarcane 
from the grower or from collecting or 
taking any proceedings for recovery of 
any such tax with or without penaity 
from the appellants. The appellants 
also asked for orders, writs and direc- 
tions for refund of several sums of 
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nT coliected as and for purchase 
2. The appellants are the India 


Sugars and Refineries Ltd. and the 
Salar Jung Sugar Mills Ltd The 


. India Sugars and Refineries Ltd. is 


situated at Hospet in Bellary District 
in Mysore and the Salar Jung Sugar 
Mills Ltd. is situated at Munirabad in 
Raichur District in Mysore. 


3. The appellant, the India 
Sugars and Refineries Ltd. in four ap- 
plications now Civil Appeals No. 2015, 
2016, 2017 and 2014 of 1968 impeached 


` the demand & collection made against 


the appellant for large sums of money 
as and for purchase tax and penalty 
on the . purchase of sugarcane from 
the growers for the period 1 April, 
1962 to 30 June, 1967 and further 
asked for refund of large sum of 
money collected as purchase tax. 


4. The appellant Salar Jung 
Sugar Mills Ltd. in four applications 
now Civil Appeals No. 2003, 2004, 
2005 and 2002 of 1968 asked for . 
similar orders and directions in res- 
pect of the period 1 July, 1963 to 30 
June, 1967. 


5. In the fifties practically all 
the States in which sugarcane was 
grown for the purpose of manufac- 
turing sugar used to levy cess on 
Sugarcane brought into the premises 
of sugar factories. This Court in 
Diamond Sugar Mills v. State of U. P. 
(1961) 3. SCR 242 = (AIR 1961 SC 
652) held that Section 3 of the U. P. 
Sugarcane Cess Act, 1956 which em- 


‘powered the Governor of the State 


to impose cess on entry of sugarcane 
into the premises of a factory did not 
fall within Entry 52 of List II and as 
there was no entry in the State List 
or in the Concurrent List in which 
the said Act could fall, it was beyond 
the legislative competence of the 
State Legislature. The decision of 
this Court was given on 13 December, 
1960. The Sugarcane Cess (Validation) 
Act, 1961 was passed by Parliament 
validating the imposition of collection 
of cess on sugarcane under several 
State - enactments before the com- 
‘ct ee of the Validation Act of 


6. The Mysore State Legisla- 
ture imposed tax on purchase of sugar- 
came into force on 1 October, 1961 
By Mysore, Act No. 11 of 1961 which . 
cane purchased by sugar factories. 
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eene was included at Serial No. 
Il-A in the Third Schedule to the 
(Contd. in Column 2) 


Purchased by the 
last dealer in the 


“11-A Sugarcane 


State liable to 
tax under this 
Act. 


T. As a result of the amend- 
Sar the appellants were subjected 
td levy of tax on purchase of sugar- 
cane. 
8. The appellants raised three 
principal contentions. First, there 
was no mutual assent by and be- 
een the appellants and the growers 
of sugarcane in regard to supply of 
sugarcane by the growers: and the 
acceptance by the factories and there- 
fore there was no purchase and sale 
ofl sugarcane. Secondly, the appel- 
lants are not dealers within the mean- 
ing of Section 2 (k) of the Mysore 
Sdles Tax Act. Third, the levy of tax 
on purchase of sugarcane at different 
T 
= 





es in different States was discri- 
atory and in violation of Arti- 
14. 


9. In order to appreciate the 
riyal contentions on the first ground 
asi to whether there was a purchase or 
sale of sugarcane the relevant legisla- 
tign has to be looked into and facts 
and circumstances have to be as- 
certained for finding out as to what 
the actual transaction was. 


10. In exercise of the powers 





cohferred by Section 3 of the Essential. 


Commodities Act, 1955 the Central 
Government in 27 August, 1955 made 
he Sugarcane Control Order, 1955. 





tingencies. Clause 4 of the Order 
of |1955 gave the Government power 
to [prohibit or restrict or otherwise re- 
gulate export of sugarcane from any 
acy for supply to different factories 

also to direct that no jaggery or 
sugar shall be maunfactured from 
sugarcane except under and in accord- 
anee with the conditions specified in a 
licence issued in that behalf. 
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Mysore Sales Tax Act, 1957. The re- 
levant provision in the Mysore Act is 
as follows :— 


fifteen per cent”, 


\ 


11. On 4 October, 1963 in ex- 
ercise of the powers conferred by Sec- 
tion 3 of the Defence of India Act, 
1962 the Central Government intro~ 
duced Rule 125-B to the Defence of 
India Rules. Rule 125-B inter alia 
stated that if the Central Government 
was of opinion that it was necessary 
or expedient for regulating or increas- 
ing the supply of sugarcane or for 
securing the equitable distribution of 
sugarcane the Central Government 
could pass orders to reserve areas 
where sugarcane was grown for a 
factory; determine the quantity of 
sugarcane which a factory would re- 
quire for crushing during a year; fix 
with respect to any specified sugar- 
cane grower in a reserved area the 
quantity or percentage of sugarcane 
grown by such grower for supply to 
the factory concerned; require a fac- 
tory to enter into an agreement with 
the grower to purchase the quantity 
of sugarcane so determined; and fur- 
ther direct that no sugarcane shall be 
exported from a reserved area except 
under and in accordance with a per- 
mit issued by the Central Govern- 
ment. ` 


12. On 26 September, 1963 
sugar was notified under Rule 125-B 
of the Defence of India Rules asa 
thing essential to the life of the com- 
munity. On 7 October, 1963 the 
Central Government directed that the 
powers conferred by Rule 125-B of 


-the Defence of India Rules shall be 


exercised by the State Government. 


13. In this background the 
Mysore Government on 14 November, 


. 1963 in exercise of the powers confer- 


red by Rule 125-B of the Defence of 
India Rules brought into existence 
the Mysore Sugarcane (Regulation of 
Supply) Order, 1963. In Schedule I of 
the Order factories were specified and 
reserved areas were enumerated in 
the said Schedule for supply of sugar- 
cane to the specified factory and the 
sugarcane growers in the reserved 
areas were to supply 95 per cent. of 
sugarcane grown to the factory con- 
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cerned. Every factory to which 
supply of sugarcane was to be made 
was required to enter into an agree- 
ment with each sugarcane grower to 
purchase the quantity of sugarcane 
determined. Purchase of sugarcane 
by power crusher or for manufacture 
of gur, shakkar, gul, jaggery, rab or 
khandasari sugar was prohibited. Ex- 
port of sugarcane from a reserved area 
was also prohibited except under per- 
mit. Contravention of the Mysore 
Sugarcane Control Order was made 
punishable by forfeiture of property 
in respect of which there was a con- 
travention. The Mysore Sugarcane 
Control Order, 1963 specified the India 
Sugars and Refineries Ltd. as the 
factory and enumerated the areas re- 
served for supply of sugarcane to the 
specified factory. It may be stated 
here that the Salar Jung Sugar Mills 
Ltd. was also specified in the Sche- 
dule and it remained specified until 
1965 when the Mysore Sugarcane 
Munirabad Order, 1965 was made as 
specially applicable to Salar Jung 
Sugar Mills Ltd. 


14. On 14 February, 1964 in 
exercise of the powers conferred by 
Section 3 of the Essential Com- 
modities Act, the Central Government 
amended the Sugarcane Control Order, 
1955. Clause 4 of the Sugarcane 
Control Order, 1955 was amended and 
substituted by a new clause. The 
new Clause 4 conferred powers on the 
Central Government to reserve areas 
where sugarcane was grown for a 
factory, determine the quantity of 
sugarcane which the factory would 
require for crushing during the year, 
fix with respect to any specified sugar- 
cane grower in a reserved area the 
quantity or percentage of sugarcane 
grown by such grower which such 
grower would supply to the factory 
concerned;. require the sugarcane 
grower and the factory to enter into 
an agreement for supply and purchase 
of the quantity of sugarcane so deter- 
mined. Clause 4 as amended further 
provided that every sugarcane grower 
or factory to whom the order applied 
would be bound to supply or purchase 
the quantity of sugarcane covered by 
the agreement entered into and wilful 
failure on the part of anyone would 
constitute a breach of the provisions 
of the said order. 


15. On 20 February, 1964 in 
exercise of the powers conferred by 
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Clause 6 of the Sugarcane (Control) 
Order, 1955, the Central Government 
directed that the powers conferred on 
the Central Government by Clause 4 
of the said Order, shall be exercis- 
able by the State Governments of 
Andhra Pradesh, Assam, Bihar, 
Gujarat, Kerala, Madhya Pradesh, 
Madras, Maharashtra, Mysore, Orissa, 
Punjab, Rajasthan, Uttar Pradesh and 
West Bengal and the Chief Commis- 
sioner of Pondicherry. > 


16. On 15 January, 1965 the 
Mysore Government in exercise of the 
powers conferred by Clause 4 of the 
Sugarcane Control Order, 1955 as 
amended and read with the notifica- 
tion dated 20 February, 1964 made the 


Mysore Sugarcane (Regulation of 
Supply) (Munirabad) Order, 1965. 
The Mysore Sugarcane (Munirabad) 


Order of 1965 in Clause 2 (c) defined 
factory to mean the premises of the 
appellant Salar Jung Sugar Mills Ltd. 
at Munirabad. In Schedule I of the 
Mysore Sugarcane (Regulation of 
Supply) (Munirabad) Order, 1965 the 
area reserved for supply of sugarcane 
to the factory was enumerated setting 
out the names of the villages. The 
Mysore Sugarcane Order, 1955 deter- 
mined the crushing capacity of the ap- 
pellant Salar Jung Sugar Mills Ltd. to 
be 1000 tons per day and the quantity 
of sugarcane required by the factory 
during the crushing season to be 
1,50,000 tons. The Order further stated 
that the factory. was to secure the 
quantity of sugarcane from the area 


‘specified in Schedule I and the quantity 


of sugarcane to be supplied by each 
grower was fixed at 95 per cent. of 
the sugarcane grown by the grower. 
Every sugarcane grower and the 
factory concerned were required to 
enter into an agreement to supply or 
purchase the quantity of sugarcane 
determined under Clause 4. Export 
of sugarcane from reserved area was 
prohibited. The Sugarcane (Regula- 
tion of Supply) Order, 1963 in so far 
as it related to matters provided for 
in the Mysore Sugarcane (Munirabad) 
Order, 1965 was repealed. There- 
after, the Mysore Sugarcane (Regula- 
tion of Supply) Order, 1963 applied 
to the India Sugars & Refineries Ltd. 
and the Mysore Sugarcane (Regula- 
tion of Supply) (Munirabad) Order. 
1965 applied to the Salar Jung Sugar 
Mills Ltd. 









- 1955. Under the Sugarcane 
ntrol) Order, 1966 ‘factory’: means 
y premises including the; precincts 
ereof in any part of which sugar 


, price’ means the price or the 
um price fixed by the -Central 
vernment from time to time de- 
anders at the gate of the, factory or 
sugarcane purchasing centre and ‘re- 
served area’ means any area where 
sugarcane is grown and reserved for 
factory in terms: of the Order. 
Clause 3 of the 1966 Sugarcane Control. 
Order dealt with minimum| price of 
Pa Pea fixed by the Central 
ernment having regard to (a) 
t of production of sugarcane. (b) 
the return to the grower from alter- 
native crops on the general trend of 
prices of agricultural commodities, (c) 
availability of sugar to the consumer 
at| a fair price, (d) the price at which 
ce produced from sugarcane is 
sold by producers of sugar, and (e) the 
recovery of sugar from sugarcane. Pur- 
chhas and sale of sugarcane at a price 
lower than that fixed was prohibited. 
e price of sugarcane became pay- 
able 14 days from the date of delivery. 
Additional price for sugarcane could 
o be fixed under Clause 5. Under 
Clause 6 of the Order the Central 
vernment could reserve area where 








sugarcane is grown for the factory hav- 


ing regard to the crushing capacity of 
the factory, the availability of sugar- 
cane in the reserved area’ and-the 
need for production of sugar and.also 
determine the quantity of |sugarcane 
required by the factory for erushing 





were required to enter into!an agree- 
ment for supply or purchase| of sugar- 
cane. Export of sugarcane ‘from any 
erved area was prohibited: 







In exercise of the powers 


1966 the Mysore 
Sugarcane (Regulation of i Distribu- 
tion) (Munirabad) Order, 1966 was 
made by the Government of Mysore 
repealing the Mysore Sugarrane (Re- 
ation of Supply} Munirab ad) 
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is| manufactured by vacuum: pan pro-` 
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Order, 1965. The 1966 Sugarcane 


(Munirabad) Order was in relation to ` 


the appellants Salar Jung Sugar Mills 
Ltd. Clause 3 of the Order dealt 
with the crushing capacity of the 
factory being 1000 tons per day and 
the quantity of sugarcane required for 
the factory during the year was deter- 
mined to be 1,50,000 tons. .The appel- 
lant’s factory was to secure the 
quantity of sugarcane determined 
under Clause 3 (2) from the areas 
specified in: Schedule I being the re- 
served areas for supply of sugarcane. 
to the factory. The sugarcane gro 
wers in the reserved area were to 
supply 95 per cent. of the sugarcane 
grown by them to the factory. The 
sugarcane grower and the factory 
were required to enter into an agree- 
ment for supply and purchase of 
sugarcane. 


. 19. — Counsel on behalf of the 
appellants contended that there was 
no sale and purchase of sugarcane by ' 
reason of want of mutual assent and 
further that the entire transaction 
was only by operation of statutes, and 
at no stage there was any element of 
freedom to buy or sell. It was said 
that under the statutes these con- > 
sequences emerged. First, the price - 
was fixed. Secondly, the sugarcane 
grower was required to deliver sugar- 
cane and the factory was required 
to receive supply only from the 
sugarcane grower in the reserved area 
Thirdly, the quantity of supply by 
the sugarcane grower, namely, 95 per 
cent of the produce was fixed. Fourth- 


-ly, the quantity of sugarcane required 


by the factory was fixed at 1,50,000 
tons a year. Fifthly, the grower in 
the reserved area could not export 
sugarcane to any place or person out- 
side the area. Sixthly, it was said 
that entering into agreement be- 
tween the grower and the factory for 
supply and purchase of sugarcane wag 
under the statute. . 


20. Counsel for the State on . 
the other hand contended that the 
transaction was in essence and sub- 
stance purchase and sale and there 
was mutual assent between the 
parties as to the transactions. It was 
said that a grower after he had grown 
Surgarcane - at the commencement of 
the cultivation season might bargain 
for a price higher than the minimum 
price. Again, if the factory did nof 
agree to pay higher price the grower 
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might not elect to grow sugarcane or 
even allow his land to lie fallow. The 
factory might agree to pay a price 
higher than the minimum price in 
order to provide sufficient inducement 
to growers for higher yield. Strong 
reliance was placed by counsel for 
the State on the agreement entered 
into between the growers and the 
factory as decisive of purchase and 
sale. As to the agreement it was said 
on behalf of the State that to ensure 
a well phased supply of sugarcane to 
the factory the latter might enter into 
an agreement with the growers even 
before they would plant sugarcane. 
The dates of delivery were to be agreed 
upon between the parties. The growers 
according to the State might ask for 
advance payment of price in cash or in 
the form of seedlings, fertilisers and 
the like. Factories could ask for more 
than 95 per cent of the yield. 

21. At all relevant times sugar- 
cane was declared to be an essential 
commodity. The various orders were 
made for regulating the supply of 
sugarcane to the factories having re- 
gard to the crushing capacity of the 
factory, the availability of sugarcane 
in the area and the need for produc- 
tion of sugarcane. This co-ordination 
between production and distribution of 
sugarcane on the one hand and pro- 
duction and distribution of sugar on the 
other: hung together as complementary 
to each other in regard to the require- 
ments of basic ingredient. The carv- 
ing out of areas for production and 
distribution of sugarcane is necessary 
to preserve continuity of supply and 
to prevent shortage and defective dis- 
tribution. The regulation of supply of 
sugarcane by fixing the minimum price 
is an application of the principle of 
utilitarianism which receives the ap- 
probation and goodwill of both the 
grower and the factory so that the 
grower is assured of an economic 
competitive return and the factory is 
also assured of not being scared by 
soaring and fluctuating price to thwart 
and impede production and manufac- 
ture of sugar. 


22. Counsel for the appellants 
extracted the famous dictum of Sir 
Henry Maine and submitted that the 
orders in the present case were re- 
trograde step and the clock was put 
back by reversing the historical evolu- 
tion from status to contract. What 
was emphasized by counsel for the ap- 
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pellants was as follows: The various 
orders had the effect of bringing into 
existence the status of delivery by the 
growers and acceptance by the factory 
of sugarcane as a result of the statutory 
orders and there was no area of bar- 
gain. There was no. element of will 
There was no aspect of assent. The 
entire transaction was nothing but a 
regimentation of pattern of automatic 
supply and acceptance. The grower 
was bound to deliver. The factory was 
bound to accept. Neither party could 
move out of the apron strings of the 
statutes. 


23. This Court in State of 
Madras v. Gannon Dunkerley & Co. 
(Madras) Ltd. 1959 SCR 379 = (AIR 
1958 SC 560) in dealing with 
the assessment of Gannon Dunkerley 
& Co. to sales tax on the value 
of the materials used in the ex- 
ecution of building contracts within 
the taxable turnover of the company 
held that the building contract was 
one entire and indivisible transaction 
and there was no separate individual 
sale of the building materials com- 
prised in the construction. It was 
said by this Court that in a building 
contract the agreement between the 
parties was that the contractor should 
construct the building according to the 
specifications contained in the agree- 
ment and in consideration therefor 
receive payment as provided therein, 
and in such ‘an agreement there was 
neither a contract to sell the materials 
used in the construction nor did the 
property pass therein as moveable. 
The reason why counsel for the appel- 
lants relied on the decision in Gannon 
Dunkerley & Co. 1959 SCR 379 = 
(AIR 1958 SC 560) was in support of 
the proposition that the word ‘sale’ oc- 
curring in Entry 54 in List II was to be 
interpreted in the sense in which the 
word ‘sale’ is used in the Indian Sale 
of Goods Act. This Court in Gannon 
Dunkerley & Co. 1959 SCR 379 = 
(AIR 1958 SC 560) referred to the 
meaning of the word ‘sale’ in various 
treatises like Blackstone’s Commen- 
tary, Benjamin on Sale, MHalsbury’s 
Laws of England and held relying on 
the meaning given by Benjamin on 
Sale that the four elements. required 
in a sale were; first that the parties 
must be competent to contract; 
secondly, there should be mutual as- 


sent, thirdly, property in the thing is 
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to be transferred; and, fourtly, the 
price in money is to be paid. Counsel 
or the appellants contended that the 
element of mutual assent was lacking 
in the present cases. 


24. In M/s. New India Sugar 
ills Ltd. v. Commr. of Sales Tax, 
ihar (1963) Suppl. 2 SCR 459 = (AIR 
1963 SC 1207) a question arose as to 
hether the despatches of sugar to 
the Province of Madras by dealers in 
accordance with the directions issued 
by the Controller under the Sugar and 
ugar Products Control Order, 1946 
as liable to be taxed as a sale. This 
ourt in the majority opinion held 
that the despatches of sugar under 
the directions of the Controller were 
ot the result of any contract of sale 
ecause there was no offer by the 
ealers to the State and no acceptance 
y the State. The dealer was held 
to be compelled to carry out . the 
irection of the Controller and there 
as no volition. Intimation by the 
tate of its requirement of sugar to the 
ontroller or communication of the 
lotment order to the dealer assessee 
was held not to amount to an offer. 
e minority view in that case was that 
ere was a sale of sugar and consent 
could be express or implied and as long 
as the parties carried on trade under 
deemed at fixed price they must be 
A 





eemed to have agreed to such a price; 
ere must be an implied contract 
with an implied offer and an implied 
acceptance. The decision of this Court 
a the case of Gannon Dunkerley & 
o., 1959 SCR 379 = (AIR 1958 SC 
560) was referred to in the New India 
Sugar Mills case, 1963 Supp (2) SCR 
459 = (AIR 1963 SC 1207) for the 
meaning of the word ‘sale’. 


25. The majority view in the 
i of New India Sugar Mills Ltd. 
t 





1963 Supp (2) SCR 459 = (AIR 1963 
C 1207) was on the reasoning that 
e prerequisite to a sale was a con- 

tract of sale which was to be had be- 

w the parties. The Province of 
adras intimated its requirements to 

the Controler. The Controller called 

upon the manufacturing units to supply 
sugar to the Province. It was held 
oe the Controller did not act as an 
agent of the Province to purchase 
Ppods but that he acted in exercise of 
statutory authority. Therefore, 
there was no offer by the Province to 

p ase sugar and there was no ac- 

edptance of offer by the manufacturer. 
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The ratio was that there was no pri- 
vity between the manufacturer and 
the Province. The minority view in 
that case was that there might be com- 
pulsion in both buying and selling but 
a compelled sale might nevertheless 
be a sale. Hidayatullah, J. for the 
minority view said 
“the affairs of the world are very 
complicated and sales are not always 
in their elementary forms. Due to 
short supply or maldistribution of 
goods, controls have to be imposed. 
There are permits, price controls, 
rationing and shops which are licens- 
ed. Can it be said that there was no 
sale because mutuality is lost on one 
account or another? It was not said 
in the case of Tata Iron and Steel Co. 
Ltd. v. State of Bihar 1958 SCR 1355 
= (AIR 1958 SC 452) which wasa 
case of control, that there was no sale. 
The entry should be interpreted in a 
liberal spirit and not cut down by 
narrow technical considerations. The 
entry in other words should not be 
shorn of all its contént to leave a mere 
husk of legislative power. For the 
purposes of legislation such. as on 
sales tax it is only necessary to see 
whether there is a sale express or im- 
plied. Such a sale was not found in 
fonari contracts and in respect of 
materials used in building contracts. 
I am of opinion that in these transac- 
tions there was a sale of sugar for a 
price and the tax was payable”. 


26. Could a company which 
supplied steel products to various 
persons in the State of Madras at the 
instance of the Steel Controller ex- 
ercising powers under the Iron and 
Steel (Control) of Production and Dis- 
tribution Order, 1941 be assessed to 
sales tax on those transactions. This 
was the question in Indian Steel & 
Wire Products Ltd. v. State of Madras, 
(1968) 1 SCR 479 = (AIR 1968 SC 478). 
Clause 5 of the Order in the Madras 
case stated that 


, “no producer or stockholder shall 
dispose of or agree to dispose of or 
export or agree to export from British 
India any iron or steel except in ac- 
cordance with the conditions contained 
or incorporated in a general or special 
written order of the Controller”. 
Clause 10-B of the Order stated that 


-“the Controller may, by a written 
order require any person holding 
stock of iron and steel, AEE by 
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‘him otherwise than in accordance with 
the provisions of Clause 4 to sell the 
whole or any part of the stock to such 
person or class of persons and on such 
terms and conditions as may be speci- 
fied in the Order’. 
Clause 4 of the Order dealt with 
. acquisition and stated that 

“no person shall acquire or agree 
to acquire any iron or steel froma 
producer or a stockholder except 
under the authority of and in 
accordance with the conditions contain- 
ed or incorporated in a general or 
special written order of the ‘Con- 
troller” 
The Company contended that the 
parties to whom the goods were to be 
supplied, the price which was to be 
paid, the manner in which goods were 
to be transported and the mode in 
which payment was to be made were 
all determined by the Controller and 
therefore the transfers were not sales 
because of compulsion and lack of 
agreement. Hegde, J. speaking for 
the Court referred to the observa- 
tions in Cheshire and Fifoot Law of 
Contract (6th Ed.) at p. 22 and said 


7 ‘Law invariably imposed some 
restrictions on freedom of contract. 
But due to change in political outlook 
and as a result of economic compul- 
sions, the freedom of contract is now 
being confined gradually to narrower 
and narrower limits. It would be in- 
correct to contend that because law 
imposes some restrictions on freedom 
to contract, there is no contract at all 
So long as mutual assent is not com- 
pletely excluded in any dealing, in 
law it is a contract”. 

The' transactions were held to be sales 
because the date for supply of goods, 
the time for payment and the inde- 
pendent arrangement between the 
parties for transport predicated the 
basis of mutual assent. 


27. The Andhra Pradesh 
Sugarcane (Regulation of Supply and 
Purchase) Act, 1961 came up for con- 
sideration before this Court in Andhra 
Sugars Ltd. v. State of Andhra Pra- 
desh, (1968) 1 SCR 705 = (AIR 1968 
SC 599). A sugar factory had to buy 
sugarcane from canegrowers in con- 
formity with the directions of the 
Cane Commissioner. The State Govern- 
ment by notification had power to tax 
purchases of sugarcane for use, con- 
sumption or sale in a sugar factory. The 
sugar factories challenged the validity 
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of the Act empowering the Govern- 
ment to tax purchases of sugarcane in 
those instances because the factories 
were compelled to buy cane from the 
sugarcane growers and they were 
bound to enter into agreements in 
prescribed terms and conditions and 
to buy sugarcane in conformity with 
instructions issued by the Cane Com- 
missioner under the Act and areas 
were declared as the factory zone for 
supply of cane to a factory, the factory 
was bound to purchase quantity of 
cane grown in that area and offered for 
sale as might be determined by the 
Cane Commissioner, the cane growers 
were prohibited from supplying or 
selling cane to any factory or person 
otherwise than in accordance with the 
provisions of the Schedule. This Court 
on reading the provisions of the Act 
and the Rules framed thereunder found 
that a cane-grower in a factory zone 
was free to sell or not to sell his sugar- 
cane to the factory. The contention 
of the factories was that if the grower 
offered to sell the factory was bound 
to enter into agreement on prescribed 
terms and conditions and therefore the 
factories were compelled by law to 
buy cane from the growers and the 


purchases were not made under 
agreements, 
28. Bachawat, J. speaking for 


the Court in the Andhra Sugars case 
said that the decision in the New India 
Sugar Mills Ltd., 1963 Supp (2) SCR 
459 = (AIR 1963 SC 1207) was not 
to be treated as an authority for the 
proposition that there can be no con- 
tract of sale under compulsion of a 
statute. The offer of a cane grower to 
sell was a free consent and the com- 
pulsion of law was not coercion as 
defined in Section 15 of the Indian 
Contract Act, 1872. The agreement 
in spite of the compulsion of law was 
said to be neither void nor voidable. 
A canegrower made an offer directly 
to the factories. The factory accepted. 
it. The parties signed an agreement. 
There was privity of contract between 
the parties. It was therefore a con- 
tract of sale and purchase though the 
buyer was obliged to give his assent 
under compulsion of a statute. 

29. In the case of Andhra 
Sugars Ltd. (1968) 1 SCR 705 = (AIR 
1968 SC 599) this Court referred to 
the whittling down of the laissez faire 
concept in a social Welfare State by 
emphasising the public interest to con- 








The factory owners 
mbines enjoyed a near monopoly of 
buying and could dictate ‘their own 

. In this unequal contest be- 
een the canegrowers and the factory 
ers, the law stepped in and com- 
pelled the factory to enter'into con- 
tracts of purchase of cane offered by 
the canegrowers on presorigen terms 
and conditions”. 


30. The Colliery Control Order, 
1945 empowered the Central Govern- 
nt to fix price at which coal might be 
sold by colliery owners. The colliery 
owners were prohibited from selling 
or agreeing to sell or offering to sell 
al at a price different from the price 
ed in that behalf. Where a colliery 
owner signified to the Deputy Coal 
ntroller (Distribution) in writing 
willingness to sell direct to. con- 
ers and an allotment was made by 
e Deputy Controller to a consumer 
$ such di 





direct sale, the coal was to 
delivered to the consumer at the 
e fixed under Clause 4 of the 
pice The Central Government was 
authorised to issue from time to time 
s ch directions as it thought fit to any 
colliery owner regulating the disposal 
òf his stocks of coal or of the expected 

















the pain size and, quantity of coal 
ich might be disposed of and 


and no colliery owner or i bis agent 
all despatch or agree to; despatch 
transport any coal from the colliery 


al ned in a al or Seo autho- 
y of the Central Government, 


31. The’ Colliery Coal Control 
der 1945 came up for consideration 
d State of Rajasthan v. M/s. Karam 
Chand Thappar and Bros. Ltd., (1969) 
1/SCR 861 = (AIR 1969 ; sc 343). 
nder a contract with Equitable Coal 
pmpany, Karam Chand Thappar and 
os. Ltd. acquired the: monopoly 
ght to supply coal on behalf of. the 
cdilieries in Rajasthan and! sold coal 
as the agent of the Equitable Coal 
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Company. Karam Chand Thappar 
and Bros. entered into an agreement 
with the State of Rajasthan to supply 
coal to the. Rajasthan Government 
The company contended that the 
supply of coal to.the State of Rajasthan 
did not constitute sale as the supply 
was controlled by the Colliery Con- 


trol Order, 1945 and evenif there 
“was a sale it would be inter-State 
sale. It was held that the Colliery 


ControL Order super-imposed upon 
the agreement between the parties the 
rate fixed and the elements necessary 
to render turnover from salè of goods 
sales tax, namely, com- 
petency of parties, mutual assent of 
the parties, passing of property in the 
goods supplied to the purchaser and 


payment or promise of payment of _ - 


price were present in the transaction. 
In the Rajasthan case it was noticed 
that when the goods supply of which 
is controlled by statutory orders are 
delivered pursuant to contract of sale 
the principle of the decision in the 
case of New India Sugar Mills Ltd, 
1963 Supp (2) SCR 159° = (AIR 1963 
SC 1207) has no application. Shah, J. 
speaking for the Court in the Rajas- 
than case said that there was an 
agreement of sale between the parties 
competent to contract and in pursu- 
ance of the agreement of sale property 
in the goods supplied passed to the 
purchaser for price agreed to be paid. 
The transaction was, therefore, one of 
sale of goods within the meaning of 
the Rajasthan Sales Tax Act. 


32. The U. P. Wheat Procure- 
1959 was made ` 
for maintaining and securing equit- 
able, distribution and availability of 
wheat at fair prices. By Clause 3 (1) 
of the Order ‘every licensed dealer 
shall sell to the State Government at 
the controlled prices 50 per cent. of the 
wheat held in stock by him at the 
commencement of this Order’. Again 
by Clause 3 (2) licensed dealer ‘is 
directed to sell to the State. Govern- 
ment 50 per cent. of wheat purchased 
by him every day with the date of the 
commencement of this Order and un- 
til such time as the State Government 
otherwise directs’. The Order enjoins 
the licensed dealer to deliver the 
quantities specified in sub-clause (1) 
of Clause 3 either to the Controller or 
to such other person as may be autho- 
rised by the Controller to take delivery 


-on his behalf. The Enforcement Offi- 
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cers had power to find out whether 
the dealer was carrying out the obliga- 
tion. The U. P. Wheat Procurement 
Order was challenged. in M/s. Chitter 
Mal Narain Das v. Commissioner of 
Sales Tax, (1971) 1 SCR 671 = (AIR 
1970 SC 2000) on the ground that 
there was no contract between the 
licensed dealer and the State pur- 
suant to which goods were sold 
within the meaning of the U. P. Sales 
Tax Act. It was held that the obliga- 
tion to deliver wheat arose out of the 
statute and there was no volition of 
the licensed dealer. The source of the 
obligations to deliver the goods and 
pay for them was said to be not in 
consensus but in the statutory order. 
Tt was said that the order did not 
‘envisage any consensual agreement’ 
and it did “not require the State to 
enter into even an informal agree- 
ment’. It was said ‘On the date of the 
commencement of the U. P. Wheat 
Procurement (Levy) Order, upon the 
licensed dealer was imposed a labi- 
lity to deliver half the quantity of 
wheat on hand, and he had also to 
supply to the State Government 50 
per cent of the quantity of wheat 
proar ee or be py mm every 
day beginning wi e date of com- 
mencement of the Order. If he failed 
to carry out the obligation he was 
liable to be penalised. To ensure that 
he carried out his obligation his pre- 
mises were liable to be searched and 
his property sequestered (sic). The 


Order ignored the volition of the 
dealer’. 
33. The meaning of the words 


‘compulsory sale’ came up for con- 
sideration in three English decisions. 
These are Newcastle Breweries Ltd. 
v. Inland Revenue Commissioners, 
(1927) 96 LJKB 735 and also reported 
in 43 TLR 476, Kirkness (Inspector of 
Taxes) v. John Hudson and Co. Ltd., 
1955 AC 696 and Ridge Nominees Ltd. 
v. Inland Revenue _, Commissioners, 
1962 Ch. 376. 


34. In Newcastle Breweries 
Ltd., (1927) 96 LJKB 735 (supra) the 
question was whether a sum awarded 
to the company by way of compensa- 
tion for a quantity of rum requisi- 
tioned by the Admiralty under the 
Defence of the Realm Regulations was 
a profit arising from its trade or busi- 
ness. The company contended that it 
was not, because the compensation 
represented the compulsory taking by 
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the Crown ofa part of the capital 
of the Company, and therefore, the 
compensation was not a profit from 
the business. It was held by Rowlatt, 
J., the Court of Appeal and the House 
of Lords that the cost of the rum 
was treated asa out-going of the 
business and if raw rum had been 
voluntarily sold the price would have 
come into computation of profits and 
the circumstance that the sale was 
compulsory made no difference. 


35. In the case of John Hudson 
and Company Ltd., 1955 AC 696 the 
wagons owned by the company were 
on 1 January, 1948 under requisition 
by the Minister of Transport under 
the powers contained in Regulation 53 
of the Defence (General) Regulations 
1939. On the same day the property in 
these wagons was vested in the British 
Transport Corporation by virtue of 
Section 29 of the Transport Act, 1947. 
Section 30 of the Transport Act pro- 
vided compensation to the owner of 
the wagons. The amount of compen- 
sation determined in accordance with 
the provisions of the Transport Act 
was substantially higher than the 
written -down value- of the wagons 
for the purposes of Income-tax allow- 
ances in respect of wear and tear as 
appearing in the company’s books. On 
these facts a balancing charge under 
Section 17 of the English Income-tax 
Act, 1945 was made on the company. 
The amount represented the excess of 
the original cost over the written 
down value. The company appealed 
against the balancing charge to the 
Commissioners for the special pur- 
poses of the Income-tax Act who de- 
termined the question in favour of the 
Crown. Upjohn, J. reversed their de- 
termination. The Court of Appeal and 
the House of Lords upheld his deci- 
sion. - 


36. The decision in the case 
of John Hudson and Company Ltd., 
1955 AC 696 turned on the meaning of 
the provisions of Section 17 of the 
English Income-tax Act, 1945 as to 
whether the company’s wagons were 
sold within the meaning of that sec- 
tion. Viscount Simonds, L. C. said 
that the wagons were not sold and it 
would be a grave misuse of language 
to say that they were sold. Under the 
English Lands Clauses Consolidation 
Act, 1845 central or local authorities 
have powers of compulsory acquisi- 
tion and these powers are commonly 


referred to as powers of compulsory 
purchase and the transaction is some 
times referred to as a compulsory sale. 
The word ‘sale’ in the English Income- 
tax Act without some context to aid 
the inclusion of compulsory sale within 
ue meaning of the word ‘sale’ in the In- 
come-tax Act was held not to apply 
pt eae a case of compulsory acqui- 
sition. The operation of the Trans- 
port Act in that case was held to be 
diferent from that of the. Lands 
Clauses Consolidation Act,;1845, be- 
cause the Transport Act did not have 
the elements which in some degree 

similate a compulsory sale to a sale 
pliciter. These compulsory sales 
der the English Lands Clauses Con- 
sdlidation Act place the parties in a 
ree to negotiate and apart from the 


power of compulsion in the background 
they were like an ordinary vendor 
and purchaser. | 


37. The consensus: between 
vendor and purchaser which |is involved 

the natural meaning of the word 
‘sale’ came up for consideration in 
the recent decision of the Court of 
ppeal in the case of Ridge Nominees 
d.. 1962 Ch 376. Ridge Securities 
ade an offer to purchase from the 
stockholders of another: company 
resham the whole of the stock of that 
mpany. The offer was ‘conditional 
upon acceptance before a certain -date. 
A document of transfer of |440 shares 
i Gresham was made by: Mrs. Rita 





o 


ell in consideration of £ 891 paid by 
idge. The question was whether 
the document was properly described 
as a conveyance or transfer on sale of 
y property within the meaning of 
the English Stamp Act, 1891. Sec- 
ion 209-of the English Companies Act, 
48 conferred power on an agent to 
kecute an instrument of transfer on 
dissenting shareholderjs behalf. 
e offer made by Ridge Company to 
purchase shares in Gresham company 
as conditional upon acceptance by 
the holders of not less than 90 per 

nt. of the issued capital of Gresham. 
In fact, more than 90 per cent. in 
value did accept the offer. : Mrs. Rita 
ell was one of those who did not 
think it fit to accept it. .Thereupon 
idge Company invoked powers and 
visions of Section 209 of the 
glish Companies Act. The trans- 
r.of the shares of Mrs. | Bell was 
t executed by her but pursuant to 
e powers given by Section 209 of 


| 


m9 D me 


TERE 
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the English Companies Act by some 
one on her behalf. Mrs. Bell was 
not an assenting but a dissenting 
shareholder. Her shares were trans- 
ferred by virtue of the powers given 
to the transferee company by the 
Act. It is in that context that the 
question was whether the conveyance 
or transfer was sale of any property. 
The contention was that there could 
not be a sale because the essential 
element of mutual assent was absent. 
The Court of Appeal held that the in- 
strument must be regarded as a trans- 
fer of sale. Lord Evershed, M. R 
said that by the machinery created 
by the Companies Act and the statu- 
tory authority given by the Act to the 
agent to execute transfer on Mrs. 
Bell’s behalf ‘it has in truth brought 
into being that which ex facie in all 
its essential characteristics and effect 
is, and becomes, a transfer on sale of 
Mrs. Bell’s stock. Danckwerts, L. J. in 
the same case said about the trans- 
fer of shares. 


“It seems to me that a sale may 
not always require the consensual 
element mentioned in Benjamin on 
sale, 8th edn. p. 2, and that there may, 
in truth, be a compulsory sale of pro- 
perty with which the owner is compell- 
ed to part for a price against his will 
The effect of the statute in sucha 
case is to say that the absence of the 
transferor’s consent does not matter 
and the sale is to proceed without it.” 


38. These decisions establish 
that statutory orders regulating the 
supply and distribution of goods by 
and between the parties under Control 
Orders in a State do not absolutely 
impinge on the freedom to enter into 
contract. Legislative measures or 
statutory provisions fixing the price, 
delivery, supply, restricting areas for 
transactions are all within the realm 
of planning economic needs ensuring 
production and distribution of essen- 
tial commodities and basic necessities 
of community. The recent trends in 
these legal rules delimit the variety 
of structure of rights and duties which 
individuals may create by such acts 
and transactions. The complexity of 
modern activities and the consequent 
difficulty of providing for every evem 
tuality have shaken fervour for free 
dom of contract as there was dur~ 
ing the nineteenth century. The 
esonomie environment has changed. 
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The individual freedom is to be re- 
conciled with adequate performance. 
by the Government of its functions in 
a highly organised Society. Delimit- 
ing areas for transactions or parties or 
denoting price for transactions are all 
within the area of individual freedom. 
of contract with limited choice by re- 
ason of ensuring the greatest good for 
the greatest number by achieving 
proper supply at standard or fair 
price to eliminate the evils of hoard- 
ing and scarcity on the one hand and 
availability on the other. 


39. In the present case, the 
parties are certain. The parties are 
defined, namely, that the sugarcane 
grower is delivering and supplying 
and the factory is accepting the goods. 
The property in the goods is trans- 
ferred from the grower to the factory. 
The transaction is not a gift nor an 
exchange nor a hypothecation nor a 
Joan. There is consideration for the 
transfer. Counsel for the appellants 
contended that there was no mutual 
assent because the price was fixed, 
the quantity for supply and delivery 
was determined, the parties had no 
choice to go to strangers or outsiders 
in the open market. In Benjamin 
on Sale, 8th Edn. at page 68 the law 
as to mutual assent is stated as this. 


“The assent need not as a general 
rule be express. It may be implied 
from their language or from their 
conduct; may be signified by a nod or a 
gesture, or may even be inferred from 
silence in certain cases; as if a cus- 
tomer takes up wares off a tradesman’s 
counter and carried them away and 
nothing is said on other side, the law 
presumes an agreement of sale for the 
reasonable worth of the goods. But the 
assent must in order to constitute a 
valid contract, be mutual and intended 
to bind both sides. It must also co-exist 
on the same moment of time”. 

The assent must be mutual and bind 
both sides. The proposal by one man 
must be accepted by another and this 
acceptance must be unconditional. 
The assent must be communicated to 
the other party or some act must be 
done which the other party has express- 
ly or impliedly offered to treat as 
a communication. Judged by these 
standards in the forefront exists 
the agreement between the parties in 
the present case. The statutory 
orders required parties to enter into 
agreement. The parties did in fact 
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enter into agreements. The agreement 
contains intrinsic evidence that the 


- growers agreed to sell and the factory 


agreed to buy goods. 


40. Counsel for the appel- 
lants contended that mutual assent in 
the present case would not be free but 
compulsory and the parties would 
have no choice in the matter and there- 
fore there would be no sale, The 
most commonplace illustration of 
supply and acceptance of goods result- 
ing in sale under the present condi- 
tions is furnished by the present 
system of sale of rationed goods. 
There are ration shops in particular 
areas. Ration cards are distributed to 
residents in that area. The owners of 
these cards are required to go to the 
particular shop mentioned in the card 
for supply of rationed articles. Price 
is also regulated by the Rationing 
Order, Therefore the parties, the price 


‘the shop, the supply and the accept- 


ance of goods in accordance with the- 
provisions of the Rationing Order are 
all regulated. When one presents a. 
ration card to the shop and the shop 
owner delivers the rationed articles 
and the holder of the ration card 
accepts them and pays the price, there 
is indisputably a sale. Counsel for 
the appellants said that choice was 
left with the ration card holder to go 
to the shop or not to go there at all 
but the parties had no choice in the 
present case whether the factory 
would or would not enter into agree- 
ment. In the present case both the 
factory and the sugarcane grower 
have some choice in the matter. The 
factory owner and the grower might 
not have occasion to enter into agree- 
ments at all. The factory may be 
closed. The grower may not grow 
sugarcane. The grower might not 
tender the goods. The factory owners 
might not accept delivery. The choice 
of the parties is there as in ordinary 
sales. The position of the factory owner 
vis-a-vis the sugarcane grower is ` 
either that factory will be shut and 
closed down or the factory will have 
to be kept running and for that supply 
will have to be taken from the sugar- 
cane growers. This may be com- 
parable to undertaking a journey by 
rail or air with no choice as to the 
medium. 


41, The agreement between 
the factory owner and the sugarcane 
grower es the guide to as- 


certain the real character of the trans- 
action between the parties. These 
ane the features. The factory agrees 
ta buy. The grower agrees to sell. It 
is| true that. 95 per cent. of the sugar- 
cane will be sold. The parties have 
the choice to increase the quantity 
above 95 per cent. The quantity to be 
baught and sold is cultivated or to be 
cultivated by the grower. The deli- 
very is to be at the factory.: Delivery 
be in such lots, on such dates and 

ati such time as shall be agreed upon. 
e mode of delivery may also be 
thin the scope of agreement. The 
pie will be the controlled price. 
e grower can bargain for higher 
price. The sugarcane grower can ask 
for payment in advance.: Payment 
ry be in cash or in kind. The sugar- 
pape will be accepted after inspection. 
ere is scope for rejection of goods. 
A es columns in the agréement in- 
dicate the villages where sugarcane is 





to be cultivated, the names of the 
vikieties of sugarcane to be cultivat- 
ed. The last two columns are 


estimated quantity offered to be deli- 
vared and the period of delivery. All 
these features indicate with unerring 
accuracy that there is offer, inspection, 
and appropriation of goods to the con- 
tract. The goods will be aecepted by 
- ithe factory after inspection’: and price 
be paid on delivery. The mutual 
assent is not only implicit but is also 
Xplicit. ; i 
42. Another feature in the 
E in the present case is that 
the goods are unascertained. The 
agreements speak of inspection of 
goods. Inspection and appropriation of 
unascertained goods indicates not only 
freedom in the formation but also in 
the performance of contracts. Unascer- 
ianed goods are distinct from specific 
orj ascertained goods in the sense that 
future goods include goods not yet in 
existence or goods in existence but not 
yet acquired by the seller. ' It is safe 
` to|say that future goods for! purposes 
of] passing of property can never be 
spare Future goods if jand when 
ciently identified might be specific 
goods. Unascertained goods are not 
defined by the Sale of Goods Act but 
they fall into three main categories. 
First, goods to be manufactured or 
grown by the seller which are neces- 
sarily future goods. Second, generic 
gi for example, 100 tons; of sugar- 
e or the like which must also be 
future goods where the seller does not 
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own sufficient goods of the description 
in question to appropriate to the con- 
tract. The third category is an un- 
identified part of a specific whole, for 
example, 1000 tons of sugarcane out of 
a particular lot of 5000 tons of sugar- 
cane. In the present case, sugarcane 
was to be grown by the grower. Deli-~ 
very; was to be made thereafter. The 
goods were to be inspected and then 
paid for. Therefore, in the present 
case, it would be a sale of unascertain- 
ed goods. Under Section 23 of the 
Indian Sale of Goods Act when there 
is a contract of sale of unascertained 
goods no property in the goods is trans- 
ferred to the buyer unless and until 
the goods are ascertained. Then again, 
under Section 23 of the Indian Sale of 
Goods Act where there is a contract 
for the sale of unascertained or future 
goods by description when the goods 
of that description and in a deliverable 
state are unconditionally appropriated 
to the contract, either by the seller, 
with the assent of the buyer or by the 
buyer with the assent of the seller, 
the property in the goods thereupon 
passes to the buyer. It is this uncon- 
ditional appropriation which will pass 
the property. Again, under Section 23 
of the Indian Sale of Goods Act where 
the seller delivers the. goods to the 
buyer or to a carrier or other bailee 
for the purpose of transmission to the 
buyer and does not reserve the right 
of disposal he is deemed to have -un- 
conditionally appropriated the goods 
to the contract. Therefore, in the pre- 
sent case the goods were to be ascer- 
tained by identification, - delivery, 
inspection and unconditional appro- 
priation. 

43. These foregoing features 
indicate that the transactions in the 
present case constituted sale within 
the meaning of sale in Section 2 (t) of 
the Mysore Sales Tax Act, 1957. Sale 
is defined in Section 2 (tj as follows:— 

“sale with all its grammatical 
variations and cognate expressions 
means every transfer of the property 
in goods by one person to another in 
the course of trade or business for 
cash ‘or for deferred payment or other 
valuable consideration, but does not 
include a mortgage, hypothecation, 
charge or pledge”. 

44, The Control Orders are to 
be kept in the forefront for appreciat- 
ing the true character of transactions. 
It is apparent that the area is restrict- 


1972 


ed. The parties are determined by the 
order. The minimum price is fixed. The 
minimum quantity of supply is also 
regulated. These features do not com- 
plete the picture. The entire transac- 
tion indicates that the parties agree to 
buy and sell. The parties choose the 
terms of delivery. The parties have 
choice with regard to obtaining supply 
of a quantity higher than 95 per cent 
of the yield. The parties can stipulate 
for a price higher than the um. 
The parties can have terms for pay- 
ment in advance as well as in cash. 
A grower may not cultivate and there 
may not be any yield. A factory may 
be closed or wound up and may not 
buy sugarcane. <A factory can reject 
goods after inspection. The combina- 
tion of all these features indicates that 
the parties entered into agreement 
with mutual assent and with volition 
for transfer of goods in consideration 
of price. Transactions of purchase and 
sale may be regulated by schemes and 
may be liable to restrictions as to the 
manner or mode of sale. Such restric- 
tions may become necessary by reason 
of co-ordination between production 
and distribution in planning the 
economy of the country. The 
contention , of the appellants fails. 
The transactions amount to sales with- 


in the meaning of the Mysore Sales 


Tax Act. 


45. The second contention on 
behalf of the appellants was that the 
factories were not dealers within the 
meaning of the Mysore Sales Tax Act. 
Dealer is defined in Section 2 (k) of 
the Mysore Sales Tax Act of 1957 as 
follows:— 

“ Dealer’ means any person who 


carries on the business of buying, 
selling, supplying or distributing 


goods, directly or otherwise, whether: 


for cash or for deferred payment or 
for commission remuneration or other 
valuable consideration and includes:— 

(v) a person who sells goods pro- 
him by manufacture or 


It was contended that the factory was 
a manufacturer of sugar and paid 
excise duty on sugar to the Central 
Government and sugar was item 34 of 
the Second Schedule and therefore no 
tax was payable by a dealer who is a 
manufacturer of sugar. The purchase 
of sugarcane was said to be for manu- 
facture of sugar and not for resale of 
sugarcane and therefore the tax which 


` features. 
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is levied on the dealer will not fall on 
the appellants on the purchase of 
sugarcane. The High Court held rely- 
ing on the decision of this Court in 
State of Andhra Pradesh v. Abdul 
Bakshi & Bros., ATR 1965 SC 531 that 


if a person carried on the business of 


buying or selling a commodity it is not 
necessary that he should sell the same 
commodity to become a dealer. The 
commodity may be converted into 
another saleable commodity or it may 
be used as an ingredient in the manu- 
facture of a commodity. Therefore, 
the factories which bought sugarcane 
could be said to carry on the business 
of buying and selling sugarcane and 
the factories are dealer within the 
meaning of the Mysore Sales Tax Act. 


46. The third contention on 
behalf of the appellants was that the 
levy of 15 per cent. purchase tax on 
the sugarcane on the appellants was 
in violation of Article 14 of the Con- 
stitution inasmuch as the rates were 
different in different States. It is an 
indisputable feature in the present 
appeals that all the factories in 
Mysore have been treated equal- 
ly. Different rates in different 
States are explicable on various 
grounds. The quantity available, the 
conditions of agriculturists, the number: 
of factories will all have distinctive 
Therefore, there can be no 
infraction of Article 14 of the Con- 
stitution. 


AT. It was also said on behalf 
of the appellants that tax on purchase 
of sugarcane could not be collected by 
the appellants as tax. The High Court 
relying on the decision in 1958 SCR 
1355 = (AIR 1958 SC 452) said that 
the mere circumstance that the appel- 
lant could not collect from the pur- 
chasers of the sugar the amount the 
factories had paid as purchase tax on 
sugarcane would not alter the nature 
or quality of tax. This Court in the 


“ease of Tata Iron & Steel Co., 1958 SCR 


1355 = (ATR 1958 SC 452) said ‘This 
is further made clear by the fact that 
the registered. dealer need not, if he 
so pleases or chooses, collect the tax 
from the purchaser and sometimes by 
reason of competition with other re- 
pistered dealers he may find it pro- 
fitable to sale his goods and to retain 
his old customers even at the sacrifice 
of the sales tax. This also makes it 
clear that the sales tax need not be 
passed on to the purchasers and this 
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does not alter the real nature of 
he jtax which, by the express pro- 
ms of the law, is cast upon the 
seller’. It therefore follows that the 
oe cannot impeach . the im- 





ition or levy of sales tax' on the 
d that the appellants could not 
from the purchasers ‘of sugar 
the |purchase tax paid by the appel- 
lants on purchase of sugarcane. 
48. Another contention was 
raised on behalf of the appellants that 
the] authorities had not taken into 
account the varying rates of tax on 
purchase of sugarcane levied by dif- 
ferent States while computing the cost 
of production of sugar in: different 
States and fixing different selling 
prices of sugar. The High Court 
rightly did not entertain this conten- 
tion because there were no materials 
to ‘support the contention. | 
49. For these reasons, the ap- 
pe fail and are dismissed with 
costs. There will be one set of hear- 


ing fees. 
Appeals ‘dismissed. 
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(From: Jammu and Kashmir)* 
J. M. SHELAT, I. D. DUA AND. 
S. C. ROY, JJ. ` ; 
Rameshwar Singh, Appellant v. 
State of Jammu and Kashmir, Res- 
ndent. 
Criminal Appeal No. 3 of 1971, 
/- 7-9-1971. 
(A) Evidence Act (1872), Sec. 9 — 
KE parades, necessity of — 
ere the accused person is not known 
occurrence to the 


rial then identification of the accused 
y such witness soon after the former’s 
est is of vital importance in the in- 
est of justice and fairplay both to 
e accused and the prosecution. 
(Para 6) 
Identification of the : accused by 
the concerned witness where the accus- 
ed is not previously known to the 
witness furnishes to the investigating 
ration an assurance that, the investi- 





ation is proceeding on right lines in 


(Cri. Appeal No. 12 of 1969 and Cri 
Ref. No. ae of 1969, DE 30-10-1970 


mee 
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addition to the furnishing corroboration 
of the evidence to be given by the 
witness later in court at the trial. 
From this point of view such identifi- 
cation is a matter of great importance 
both for the investigating agency and 
for the accused. (Para 6) 


(B) Criminal P. C. (1898), Sec. 162 
— Bar of Section 162 — The contents 
of statements of witnesses recorded 
under. Section 161 of the Criminal 
P. C. during the course of investiga- 
tion cannot he taken into consideration 
for finding corroboration of the state- 
ments made in the Court — Cr. A. 
No. 12 of 1969 and Cr. Ref. No. 10 of 
1969, D/- 30-10-1970 (J. & K.), Revers- 
ed. (Para 8) 


(C) Criminal P. C. (1898), Sec- 
tion 162 (1), Proviso — Limited use of 
previous statements —Though the con- 
tents of the statement made by a 
witness during the course of investi- 
gation cannot be used for any purpose 
other than that laid down by Sec- 
tion 162 the fact of that statement 
having been made can certainly be re- 
lied upon to show how untruthful 
the witness is. (Para 7) 


Mr. Ram Asray, Misra, Sr. Advo- 
cate, (M/s. Rishi Ram, O. P. Rana and 
R. Bana Advocates with him), for Ap- 
pellant; Mr. D. Mookherjee, Sr. Ad- 
vocate (Mr. R. N. Sachthey, Advocate, 
with him), for Respondent. 


The Judgment of the Court was 
delivered by 


DUA, J.:—Only two points were 
argued at the bar in this appeal by 
special leave because if we agree with 
the appellant’s learned counsel on 
these points then the appeal must 
succeed and the appellant 
acquitted without going into the other 
points relating to the appellant’s guilt 


intended to be raised on his behalf by. 


his counsel The relevant facts of the 
case necessary for appreciating the 
two important points relating to the 
legality of the appellant’s conviction 
may briefly be stated: 


2. On the morning of October 
7, 1967 a football match was being 
played at the Srinagar Stadium be- 
tween the Kashmir University and the 
Punjab University teams. The Kashmir 
University team (hereinafter called 
the home team) was the first to secure 
one goal against the Punjab Univer- 
sity team (hereinafter called the 


must be , 


\ 


— 
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visiting téam). The players of the 
home team were naturally cheered by 
the spectators when they scored the 
first goal. After a few minutes the 
visiting team equalised the score and 
a little later secured another goal 
against the home team. This in turn 
brought cheers and applause for the 
visiting team from the spectators. It 
appears that some of the more en- 
thusiastic spectators rushed to the foot- 
ball ground and are said to have made 
some provocative gestures towards the 
players of the home team. This ap- 
parently annoyed not only the players 
of the home team but also their 
sympathisers amongst the specta- 
tors and a clash between the 
rival sets of sympathisers of the 
two teams amongst the specta- 
tors followed. As usually happens on 
such occasions stones were thrown at 
each other by the two rival groups. 
These rival groups are stated to be 
those of Kashmiris on the one side 
and Punjabis on the other. The head- 
quarters of the P. A. C. (Police Armed 
Constabulary) are also stated to be 
located in the stadium and some mem- 
bers - of that force were present at 
the match. The young men of the P. 
A. C. came to the spot and with their 
dandas put the people to flight. Upto 
this stage there seems to be no con- 
troversy. According to the prosecution 
case as stated by, P. W. Abdul Gani 
Sheikh, on April 24, 1959, when the 
people had left the Stadium the appel- 


lant, to use the words of the witness . 


in his examination-in-chief: 


seen descending 
the bund, in the direction of the 
stadium ecycle-shed. The accused car- 
ried a gun in the hand. He had a 
helmet on the head. Getting down the 
bund the accused got near the cycle- 
shed. There he did something for a 
minute or a half. Forthwith he opened 
the door of the cycle-shed and came 
out. The accused was facing the 
Militia wall. As he turned his face 
that side, he fired a shot. The shot hit 
the Militia wall. I was at a distance 
of nearly 50, yards from the accused. 
After firing the shot, the accused came 
on the main road which leads to the 
aerodrome. A zamindar was going on 
it. At the sight of the accused he 
stopped. The accused fired a shot at 
him. He fell along the drain adjoin- 
ing the Militia wall. Thereafter the 
accused turned to the right side 
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There, on the other side of the road, 
in the direction of Hazuri Bagh 
Maidan, a young man in suit and boots 
was going there. At the sight of the 
accused he too stopped. There was 
exchange of some talk between him 
and the accused. I did not hear what. 
he spoke. However, I saw that man 
facing the accused, with folded hands. . 
Then the accused fired a shot at him. 
He fell down immediately on receiv- 
ing the shot. Then the accused again 
turned towards that Zamindar, at 
whom he had fired the first shot. He 
fired another shot at him. Thereafter, 
the accused turned towards a boy, aged 
15 or 16 vears, who was going towards 
Mira Kadal. He fired a shot at him. 
The boy did not fall down, nay he 
took to his heels. He ran in the ‘direc- 
tion of the tonga-stand on the side of 
Mira Kadal. Thereafter he fired 
again at the youngman in suit and 
boots, at whom he had already fired 
a shot. Thereafter he fired another 
shot at the Zamindar. The accused 
fired more shots as well after that. 
In the meantime, three more men 
appeared there. They were the ac- 
cused’s men. Besides, a sardar of the 
K. A. P. also appeared at the spot. 
They got hold of the accused and took 
him inside. They were trying to snatch 
the rifle from the accused. Another 
person held the rifle and the accused 
was taken inside the stadium. I made 
a report of this occurrence at police 
station Sher Ghari, which may be at 
a distance of 150 yards from the place 
of occurrence. I made an oral report. 
I have heard the contents of the 
first information report. The same 
are correct. The police recorded what 
I stated. I affixed my signatures to 
it. It is correct. (Note: It is marked 
Ext. P/1)” 


3. The learned Sessions Judge, 
Srinagar, Qazi Miraj-udin, in whose 
court the appellant was tried for 
offence under Sections 302 and 307, 
I. P. C. convicted him for both the 
offences imposing the sentence of 
death under Section 302 and rigorous 
imprisonment for five years under 
Section 307, I. P. C. Charges under 
Section 302 related to the death of 
Ghulam Mohd. Kuchey who died in 
the hospital on the day of the occur- 
rence and also to the death of Aziz 
Teli who died two days later on Octo- 
ber 9, 1967 at 5.50 p. m. The charge 
under Section 307, 1 P. C. related te 
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the |injuries caused to P. W. Abdul 
Ghani Sheikh. 


4, On appeal, the High Court 

Ww. had before it also the murder 
reference for confirmation of the death 
considered it necessary e 

elu- 


ta by name and also Shri Ratan 
Sahgal and C. L. Wasan, Commandant 
(U. P. P. A.C)... C.L. Wasan was 
allọwed to be examined even though 
he lhad already, been examined earlier 
as a prosecution witness. It:may also 
be stated here that the appellant want- 
edito produce some more ‘witnesses 
in defence, but permission _ to do so 
Pa declined by the High Court and 
the appellant’s counsel before us rais- 
.ed|a grievance on this score as. well. 
The High Court, after considering the 
dismissed the appeal and 














5. On behalf of the: appellant 
s not disputed before us that some- 


which arises out of discussion on this 
n¢int relates to the scope jand effect 
of Sections 161 and 162, Cr. P. C. and 
the admissibility at the trial of the 
statements made by some of the 
witnesses to the police during investi- 
gation under Section 161, Cr. P. C. 

e High Court appears to have relied 
oh such statements in their entirety 
for seeking corroboration of the state- 
ment made by the prosecution witnes- 
ses in court and ultimately for the 
pose of sustaining the ; appellant’s 
bnviction. Incidentally, the manner 
n which the investigating agency con- 
ducted the investigation of this case 
also came up for serious criticism at 
the hands of the appellant’s counsel, it 

ing urged that the investigation was 

t objective and impartial!but smack- 
ed of prejudice against the appellant 
d 


was, therefore, unfair! The in- 
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vestigation was however, sought to be 
justified by the counsel for the State. 
The evidence of identification of the 
appellant on which the courts below 
placed reliance for convicting the ap- 
pellant has to be scrutinised with great - 
care in order to see if such evidence is 
legally admissible and on the facts and 
circumstances of this case this scrutiny 
must, in our.opinion, include within 
its purview the manner in which the 
investigation of the alleged offences 
was conducted by the authorities con- 
cerned. ` i - - 


6: Before dealing with the 
evidence relating to identification of 
the appellant it may be remembered 
that the substantive evidence of a 
witness is his evidence in court but 
when' the accused person is not pre- 
viously known to the witness con- 
cerned then identification of the ac- 
cused by the witness soon after the 
former’s arrest is of vital importance 
because it furnishes to the investigat- 
ing agency, an assurance that the in- 
vestigation is proceeding on right lines 
in addition to furnishing corroboration 
of the evidence to be given by the 
witness later in court at the trial. 
From this point of view it is a matter 
of great importance both for the in- 
vestigating agency and for the accused 
and a fortiori for the proper admin- 
istration of justice that such identifi- 
cation is held without avoidable 
and unreasonable delay after the 
arrest of the accused and that 

the necessary precautions and 
safeguards are effectively taken so 
that the investigation proceeds on 
correct lines for punishing the real 
culprit. It would, in addition, be fair 
to the witness concerned who was a 
stranger to the accused because in that 
event the chances of his memory fad- 
ing are reduced and he is required to 
identify the alleged culprit at the 
earliest possible opportunity after the 
occurrence. It is thus and thus alone 
that. justice and fairplay can be assured 
both to the accused and to the pro- 
secution. The identification during}. 
police investigation, it may be recall- 
ed, is not substantive evidence in law 
and it can only be used for corroborat- 
ing or contradicting evidence of the 
witness concerned as given in court. 
The identification proceedings, there- 
fore, must be so conducted that 
evidence with regard to them when 
given at the trial, enables the court 
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safely to. form appropriate judicial 
opinion about its evidentiary value for 
the purpose of corroborating or con- 
tradicting the statement. in court of 
the identifying witness. 

1. ‘We may now turn to the 
evidence on the record. Abdul Ghani 
Sheikh who claims to be the eye 
witness to the occurrence lodged the 
first information report (Ex. P-1) at 
11.30 a, m. at the police station only 
about 200: feet away from the stadium. 
In order to appreciate the value of 
this report and the value of the testi- 
mony of this witness in court in re- 
gard to the description of the alleged 
culprit we consider it proper to re- 
produce the. whole of this report. It 
saysi—~ ` 

“At the stadium a football match 

was being played. From there the 
Py A. C. men chased and turned out 
the people. All the people came out 
from the gates on the East and North. 
They were going back through the 
Hazuri Bagh Road. I was standing 
near the cycle-shop which is situated 
close to the Stadium chowk. A P. A. 
C. jawan came out of the main gate. 
He carried a rifle. He fired a shot 
towards the road. It went in the 
direction of the Militia wall. There- 
after the P. A. C. Jawan came on the 
road and: fired shots. He went to- 
wards the Militia gate and inflicted 
bullet injuries on three of the persons 
going on the Road. Thena P.A C. 
Sardar and a B.S. F. Jawan with three 
P. A. C. men who carried Dandas in 
the hands, got hold of the said Jawan. 
They took him inside the stadium. The 
said Jawan fired, nine or ten shots 
recklessly, ‘though the wayfarers were 
going on the road in a peaceful man- 


ner. There was no crowd, nor was 
there any preach; 
XXX 
Complainant”. 


In the trial Court in his examination- 
in-chief he. deposed that he had seen 
the accused coming down the bund 
with a gun:‘in his hand and helmet on 
his head and that he fired the fatal 
and other shots. The relevant portion 
Was already been reproduced earlier in 
this judgment. In cross-examination 


he stated that apart from the first’ 


information report he did not make any 
statement to the police excepting that 
he signed the seizure memos. He also 
could not remember if he had stated 
to the police that the accused was 
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known to him. He was further unable 
to remember if the police had asked 
him this question. After the occurrence 
he saw the accused only in court and 
he was never required to identify the 
accused earlier. The accused, accord- 
ing to him, was not putting on a 
helmet and had also grown a beard 
when seen in court though at the time 
of the occurrence the accused had a 
helmet on his head. At this stage we 
may appropriately point out that ac- 
cording to P. W. Chaudhuri Ghulam 
Nabi Mir, S. H. O., Maharaigunj, who, 
on hearing reports of gun shots while 
he was in the police station, had come 
out on the road, the statement of Abdul 
Ghani Sheikh was actually recorded 
by him. This, according, to the S. H. 
O. was recorded near the stadium 
gate at the ‘T-chowk’ which means the 
police-beat where three roads meet. 
On this report this witness endorsed a 
note to the thana for drawing up 
F. I. R. Chaudhuri Ghulam Nabi Mir 
has also stated in cross-examination 
that he recorded the statements of the 
prosecution witnesses during investi- 
gation under Section 161, Cr. P. C. 
Curiously all those statements were 
admitted in evidence and marked as 
exhibits by the trial court. According 
to the concluding part of Ghulam Nabi 
Mir’s cross-examination in court, 
Abdul Ghani Sheikh had at first met 
him near the verandah of the police 
station and since he was leaving in 
the direction of the place of occur- 
rence Abdul Ghani Sheikh followed 
him. From the statements made to 
the police which were exhibited in 
evidence we find that Abdul Ghani 
Sheikh also made a statement on 
October 7, 1967 marked as Ex. D-2. 
It is important to point out that, ac- 
cording to Abdul Ghani Sheikh, he 
had not made any statement to the 
police besides the report Ex. P-1. 
From the testimony of P. W. Abdul 
Ghani Sheikh it is obvious that he did 
not give any description of the person 
alleged to have fired the shots in ques- 
tion in Ex. P-1, which was the first 
information given by him to the police 
and on which the investigation started: 
nor did he state in Ex. P-1 that he 
knew the appellant previously. He 
was never made to identify the accus- 
ed. He has obviously told lies on a 
vital point when he says in the witness 
box that excepting Ex. P-1 he had 


made no other statement to the police. 
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Though the contents of those state- 
Biante cannot be used for any purpose 
other] than that laid down in Sec. 162. 
Cr. B. C. the fact of that statement 


havi been made can certainly be 
relied upon for the purpose of showing 
how untruthful Abdul Ghani ‘Sheikh 


is orjat least, taking a charitable view 
of this contradiction on his part, how 
sient was his memory is. No 








attempt was made on behalf of the 
State before us to show if this witness 
had | identified the accused in the 
committing magistrate’s court. We 
have! referred to the statement of this 
witness under Section 161, Cr. P. C. 
because the High Court seems to have 
taken into consideration not only the 
statement of this witness under Sec- 
tion /161, Cr. P. C. for seeking’ corro- 
boration of his testimony in court 
but fne statements of a large number 
f z a er witnesses during investigation 
av 





also been used for this purpose. 
This|is what the High Court has said 
in its judgment: 


Lastly it was contended ‘that 
although some of the eye witnesses 


have stated that the appellant Rame- 
shorkr Singh was called by name at 
the bpot by his fellow constables and 
saying that he would get involved, yet 
the mame of the appellant :was not 
mentioned in the FIR, nor was the 
fact] that the appellant was called by 


nan and warned by bis fellow con- 

stables stated therein. This: circum- 

me in our opinion is not sufficient 
t 





to demolish the prosecution icase or 
cast} any serious doubt thereon. To 
begin with, the first informant, Abdul 
G i Sheikh, has not stated in his 
evidence about the fact of the accused 
being called by name by his fellow 
constables. Furthermore, this was a 
matter of minute detail and since the 
FIR was lodged immediately after the 
` occhrrence, it may be that this par- 
ticular detail was not mentioned in 
the! FIR by the informant. What is 
important is that all the eye 
witnesses including the informant were 
ined by the police ‘immediately 
after the occurrence was over and the 
has not cross-examined the 
investigating officer on the question 
that the fact mentioned above was not 
stated by the eye witness before the 
Investigating Officer at that time. 
Thus, it should be taken for granted 
that this fact though not mentioned in 
FIR was clearly stated by the eye 
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witnesses in their statements before the 
police soon after the FIR was lodged. 
In fact the statements of the eye wit- 
nesses recorded by the police which 
have been marked by the court below 
as Exs. D-1 to 6 clearly show that the 
above mentioned fact was stated be- 
fore the police when they were exa- 
mined soon after the FIR was lodg- 
ed. Thus the charge that said fact 
appears to be belated one appears to 
us to be groundless.” 


8. The High Court was clearly 
in error in taking into consideration 
the contents of the statement recorded 
under Section 161, Cr. P. C. during the! 
course of investigation for the purpose|. 
of finding corroboration of the state- 
ments made in court. Sec. 162, Cr. P. C. 
lays down the limited use of such 
statements. It says:— 

“Statements to police not to be signed; 
use of statements in evidence. 

(1) No statement made by any 
person to a police in the course of 
an investigation under this Chapter 
shall, if reduced into writing, be signed 
by the person making it; nor shall 
any such statement or .any record 


‘thereof, whether in a police diary or 


otherwise, or any part of such state- 
ment or record, be used for any pur- 
pose (save as hereinafter provided) at 
any inquiry or trial in respect of any 
offence under investigation at the 
time when such statement was made; 


Provided that when any witness 
is called for the prosecution in such 
inquiry or trial whose statement has 
been reduced into writing as afore- 
said, any part of his statement, if duly 
proved, may be used by the accused, 
and with the permission of the Court, 
by the prosecution to contradict such 
witness in the manner provided by 
Section 145 of the Indian Evidence Act, 
1872 and when any part of such state- 
ment is so used, any part thereof may 
also be used in the re-examination of 
such witness, but for the purpose only 
of explaining any matter referred to 
in his cross-examination. 

(2) Nothing in this section shall 
be deemed to apply to any statement 
falling within the provisions of Sec- 
tion 32, clause (1) of the Indian Evi- 
dence. Act, 1872, or to affect the pro- 
visions of Section 27 of that Act.” 

The Tanguage of this section is plain 
and explicit and it admits of no doubt 
as to its meaning. We do not consider 
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t necessary to refer to a large catena 
of decisions reported in law reports 
and cited in text-books stating the 
legal position with regard to the 
restricted use of such statements as 
laid down in Section 162, Cr. P. C. 
prohibiting the court from using them 
as corroborative of the statements in 
urt. 


- 9. Once this part of the reason- 

ing of the High Court is eliminated all 
that is left is the statement of Abdul 
Ghani Sheikh in court and his report 
Ex. P-1 made to the police. That re- 
port it is not disputed, does not con- 
tain any description of the alleged 
culprit. Had the witness known the 
culprit earlier, one would have reason- 
ably expected him to so state in the 
report. If, however, without knowing 
him earlier he had formed a distinct 
impression of the culprit’s looks and 
bearing so as to be able to identify 
- him later, then also one would have 
expected this witness to give in the 
report the description of the culprit 
as seen by him so as to provide the 
investigating authorities with some- 
thing tangible as guideline to start 
with the investigation. His identifi- 
cation in court without any previous 
identification at a test parade and with- 
out any description in Ex. P-1 to cor- 
roborate it, is far too slender a piece 
of evidence to base the appellant’s 
conviction thereon. So, Abdul Ghani 
Sheikh’s evidence seems to us to be 
of no value in bringing home the 
offence to the appellant. 


10. ‘In the opinion of the High 
Court the evidence of Abdul Ghani 
Sheikh and Noor Hussain jis cor- 
roborated by P. Ws. Abdul Hamid 
and Noor Mohammad Sheikh. This 
is what the High Court says: 


“The évidence given by Abdul 
Ghani Sheikh the informant and also 
Noor Hussain, a resume of which has 
been given above is corroborated by 
Abdul Hamid and Noor Mohd. Sheikh 
P. Ws. in all material particulars. All 
these witnesses, Noor Hussain, Abdul 
Hamid and Noor Mohd. have stated 
that they knew the accused before the 
occurrence and they had occasion to 
see him before. They disclosed the 
name of the accused on the very date 
of occurrence when they said that 
they heard his three companions 
shouting at him “Ramesh what are 
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you doing, don’t be mad, you 
will be involved.” -Ghulam Nabi Mir, 
S. I. P. W. has clearly stated that it 
was on the very day of occurrence 
that the name of Rameshwar Singh, 
accused, was disclosed by Abdul Hamid 
and by some other witnesses.” 


Here again, the High Court has com- 
mitted the same error in seeking cor- 
roboration from the statements said to 
have been made to the police by Abdul 
Hussain and others during investiga- 
tion. We have also to consider further 
the circumstance that the High Court 
has not adverted to the omission on 
the part of the investigating authorities 
to take steps to arrest the appellant 
soon after the alleged disclosure 


of his name to them by the 
said witnesses. According to Ch. 
Ghulam Nabi Mir, S. H. O. the 


appellant’s name was disclosed on the 
very day of the occurrence. There is 
no plausible reason discernible on the 
record as to why such steps were not 
taken if the appellant’s identity as a 
result of the disclosure of his name 
became known to the authorities the 
same day. The High Court appears 
to us not only to have erroneously dis- 
regarded the forms of legal process but 
has also failed to advert to important 
and vital aspects, thereby causing 
serious prejudice to the appellant. In 
view of what has just been stated 
prima facie grave and substantial in- 
justice cannot but be considered to 
have resulted from the infirmities in 
the impugned judgment. 


o- It Let us now see if the evi- 
dence of Noor Hussain, Abdul Hamid 
and Noor Mohd. Sheikh in any way 
advances the case of the prosecution. 
Abdul Hamid (P. W. 2) who has a 
cycle shop about 9 or 10 yards from 
the Stadium chowk claims to have 
gone to see the match in question. 
When the P. A. C. young men are said 
to have turned the people out of the 
Stadium during the course of the 
trouble this witness also went out. 
He claims to have watched the entire 
occurrence from the roof of his shop 
through the window panes because he 
was afraid of being seen in the open 
lest he may also be fired at. It is from 
there that he claims to have heard 
when the P. A.C. men addressed the 
appellant: “Have you turned mad? 
Ramesh, have you turned mad?” 
This seems to us to be wholly unaccept- 
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able and it appears to us that these 
words have been introduced in the 


evidence for the purpose of providing 
the missing link of identification of 
the appellant. Noor Mohd, Sheikh 
is the brother of Abdul Ghani Sheikh. 









later. Though «he claims: to 
given the description ; of the 
culprit to the Police and to have also 
ability to identify him, 
for reasons not disclosed on 
rd, never made to identify the 
identification 


eN Though the' latter 
to have gone there all alone. 
Now, if he had actually heard the 
name of the appellant being shouted 
P. A. C. men as claimed by 
land had accompanied his ‘brother 
e Police Station then there is no 
reason why the name of the ' culprit 
was feck disclosed to the Police and 


oO 


not included in the report, Ex. P, 1. 
Noor Hussain has also stated that 
three young men of the appellant’s 
unit !came to the place of occurrence 
after the appellant had fired 8 n 9 
shots and they shouted addressing the 
app t: “Ramesh what are you do- 
ing,| you will be implicated” and 
according to him they continued 
shouting these words for some time, 
before they secured the appellant 
and took him inside. In his cross-exa- 
mination he has admitted that on the 
day/of the occurrence no Police Off- 
cer asked him whether he was an eye 
witness. When he was approached by 
the | Police later he is stated | to have 
told them: “The whole of the occur- 
rence has taken place outside the 
thana and you are not aware of i 
Beyond this remark there was, accord~ 
ingito him, no conversation . between 
im and the Police and indeed he as- 
that no statement was taken 
him on the day of the occurrence. 
act his position is that the state- 
in Court was the only statement 













is dated October 7, 1967, We are 
wholly unable to place any reliance 
on Ithe testimony of any one of these 


A. L R. 


witnesses, who seem to us to be | 
clearly untruthful. 


12. Further, it appears from 
the evidence of C. L. Wasan (D. W. 2) 
who was again examined in the High 
Court that an informal identification 
parade. of all the constables belonging 


. to U. P. (P. A. C.) contingent had been 


held on October 7, 1967 in which the 
appellant was also present. Some 
members of the public were also 
there who were asked to identify the 
culprit but none of them were able 
to do so. We need not dilate on this 
evidence as there was no formal re- 
cord of any such test identification 
parade. . 

13. The significant fact, how- 
ever, which casts serious doubt on 
the truth of the story of disclosure 
of the appellant’s mame to the Police 
on October 7, is the admitted omission 
by Ch. Ghulam Nabi Mir, S. H. O. to 
summon the appellant for interroga- 
tion soon after the alleged discovery 
of his name. No convincing or even in~ 
telligible explanation is forthcoming 
for interrogating the other P, A. C. mėn > 
on the ‘8th and 9th October. Such in- 
vestigation can scarcely inspire con- 
fidence. : 


14. As a result of the forego- 
ing discussion we do not consider it 
possible to uphold the conclusion of 
the High Court on the legal evidence 
existing on this record. In the absence 


of any test identification parade and 


excluding from consideration the state- 
ments made under Section 161, 
Criminal P. C. we find no reliable 
material on which the appellant's 
conviction can be sustained. The 
High Court was in error in affirming 
the appellant’s conviction — for the 
offence of murder and co the 
sentence of death, It was equally in 
error in upholding ‘his conviction and 
sentence under Section 307, Indian 
Penal Code. The appeal accordingly 
succeeds and allowing the same we 
acquit the appellant. . 


Appeal allowed, 








1972 
ATR 1972 SUPREME COURT 109 
(V 59 C 25) 

(From: Patna)” | 
J. M. SHELAT, I. D. DUA AND í 
S. C. ROY, JJ. - 
Chandrika Prasad Singh and 
others, 
Bihar, Respondent. 
Criminal Appeal No. 91 of 1968, 
_D/- 7-9-1971. 
(A) Evidence’ Act (1872), S. 103 
— Onus to establish alibi is on the 
accused and if there is no cogent 
ground for dis-agreeing with High 
Court that this onus was not discharg~- 
ed, the Supreme Court in appeal on 
special leave will not interfere with 
the conclusion. (X-Ref: Constitution 
of India, Art. 136). (Para 3) 


_ (B) Penal Code (1860), S. 149 — 
Where certain accused persons were 
members of an assembly, the unlawful 
object of which developed at the spot 
of occurrence and they continued as 
its members not merely as passive or 
innocent spectators but indulged in 
overt acts along with others, the ac- 
cused persons must be held liable for 
conviction. (Para 4) 


Mr. B. P. Singh, Advocate, for 
Appellants; Mr. D. Goburdhun, Advo- 
cate, for Respondent. 


The following Judgment of the 
Court was delivered by 


DUA, J. :— The five appellants 
In this appeal by special leave were 
tried along with ten others in the 
court of the Sessions Judge, Mirzapur 
for various offences. Chandrika Pra- 
sad Singh, appellant No. 1 in this 
Court, was charged under Section 302, 
I. P. C. for committing the murder of 
one Ram Sajjan Singh. He was also 
charged, along with the remaining co- 
accused, under Sections 302/149, I P. 
C. for the same’ murder. All the 
accused were further charged under 
Section 379, I. P. C. All the five ap- 
pellants, along with some others out 
of the accused persons, were in addi- 
tion charged under Section 148, L P. C. 
Seven accused persons none of whom 
is before us, were separately charged 
under Section 147, I. P. C. Appellant 
Raj Nandan Singh, Bilat Singh, Ram 
Binod Singh were separately charged 
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under Section 324, I. P. C. for volun- 
tarily causing simple hurt to Shri 
Sambhu Prasad Singh. The trial court 
convicted Chandrika Prasad Singh 
under Section 302, I. P. C. and sentenc- 
ed him to imprisonment for life be- 
cause the murder was not considered 
to be a premeditated one. While deal- 
ing with the charge under Sections 302/ 
149, I. P. C. the trial court felt that the 
five appellants, along with Ram Narain 
Singh, who were members of an un- 
lawful assembly, knew that at least 
hurt was likely to be caused in the 
rioting in prosecution of the common 
object of the said assembly. They 
were, therefore, convicted under Sec- 
tions 326/149, I. P. C. instead of under 
Sections 302/149 and sentenced to five 
years’ rigorous imprisonment each. 
Nine accused out of the 15 were given 
benefit of doubt and acquitted. 


o 2 On appeal to the High Court 
by the six convicted persons Ram 
Narain Singh was also given benefit 
of doubt by that court. He was, there- 
fore, acquitted. The appeal on behalf 
of the present five appellants was dis- 
missed. In this Court the main argu- 
ment addressed on behalf of the ap- 
pellants was that Chandrika Prasad 
Singh was not present at the spot and 
with respect to the other appellants 
the material on ‘the record did not 
show any overt act on their part with 
the result that they were also entitled 
to benefit of doubt and, therefore, to 
acquittal. 

3. The High Court dealt with 
the argument on the plea of Chandrika 
Prasad Singh’s alibi in the following 
manner: 


“On behalf of Chandrika Prasad 
Singh eight witnesses were examined. 
His main plea was that on the 3rd 
December, 1964 he was examined by 
D. W. 1 Dr. Jamuna Prasad Rai as he 
had some urinary trouble. He was 
referred to another Doctor and D. W. 
5 Dr. S. S. Tripathy, examined his 
blood and stool on the 5th December, 
1964. D. W. 4 Dr. V. N. Singh did 
the operation. This operation was in 
the nature of phimosis. Another wit- 
ness D. W. 6 was examined to say that 
Chandrika Prasad Singh had taken a 
room on rent from 4th to 12th Decem- 
ber, 1964 but he could not say definitely 
whether Chandrika Prasad Singh was 
seen by him in the night of the 5th 
December or in the morning of the 
6th December. The learned Sessions 
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Jud has discussed the evidence of 
thes¢ witnesses in detail in paragraph 
44 of his judgment and came to the 
conclusion that even taking the evi- 
dence of these defence witnesses at 
its face value it could not be con- 
clusively proved that Chandrika Prasad 
Singh could not be present at the time 
of tHe occurrence at the place of occur- 
rence. The most important point in 
the able of alibi was the time of the 
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actual examination of blood and urine 
as well as the operation but this was 
not | indicated anywhere in the evi- 
dence. This village is connected with 
Darbhanga by a pitched road and 
buses ply at short intervals. So, in my 
opinion, the learned Sessions Judge 


was/right in disbelieving the plea of 


alibi put forth by Chandrika: Prasad 


Singh.” 
Thel conclusion of the High Court is 
not; tainted with any infirmity 


justifying re-examination of the evi- 
dente by this court on special leave 
and' interference with those‘ conclu- 
sio The onus to establish alibi was 
on Chandrika Prasad Singh'and we 
do not find any cogent ground for dis- 
agreeing with the High Court ‘that this 
onus has not been discharged on the 
evidence on the record. 


4. Regarding the other appel- 
lants the High Court has observed: 


“The learned Sessions Judge has 
not|accepted the story of common ob- 
ject of the assembly to take forcible 
possession of the paddy crop' and the 
land because he found that this plot was 
in possession of the accused persons, 
one of them being Ramdeo Singh. But 
the/common object of the assembly de- 
veloped on the spot when Ram Sajjan 
Singh and Shambhu Prasad Singh 
came to protest against the' harvest- 
ing; of paddy. Most of the appellants 
had indulged in overt acts and had 
actually assaulted Ram Sajjan Singh 
and Shambhu Prasad Singh. So their 
conviction under Section 326 read 
with Section 149 of the Indian Penal 
Code must be said to have been cor- 
rectly arrived at.” 
The argument that no overt act has 
been proved against the appellants 2 
to 5 and, therefore, they are entitled 
to be acquitted is difficult to sustain. 
As observed by the High Court, most 
of the appellants had indulged in overt 
a and had assaulted, Ram Sajjan 
Singh. If the other appellants were 
bers of the assembly, the unlaw- 
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ful common object of which developed 
at the spot and they continued as its 
members, then, they are clearly liable 
to be proceeded against and convicted. 
It has not been shown that the High 
Court is wrong in its observation on 
the material on the record and we have 
not been persuaded to disagree with 
that Court. From the finding of the 
High Court it is clear that these ap- 
pellants were present at the spot at 
the time of the occurrence not merely 
as passive or innocent spectators with- 
out intending to share the common 
object of the assembly nor did they 
happen to be there out of idle 
curiosity, content by merely gazing 
on, having nothing to do with the 
assault. ` 


5. We are, therefore, unable to 
hold that their conviction is illegal or 
not sustainable on the material on the 
record. This appeal accordingly fails 
and is dismissed. 


Appeal dismissed. 
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Rahman, Appellant v. The State 
of U. P., Respondent. 


Criminal Appeal No. 178 of 1970, 
D/- 27-8-1971. 


(A) Evidence Act (1872), S. 3 — 
Circumstantial evidence — The cir- 
cumstances forming evidence must be 
conclusively established and even when 
so established, they must form such 
a complete chain that it is not only 
consistent with the guilt but is in- 
consistent with any reasonable hypo- 


thesis of innocence. (Para 22) 
(B) Evidence Act (1872), S. 8 — 
Subsequent conduct of accused — 


Absconding by itself is not conclusive 
either of guilt or of guilty conscience. 
(Para 21) 


Mr. K. K. Sinha, Advocate, amicus 
curiae, for Appellant; Mr. O. P. Rana, 
Advocate, for Respondent. 
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The Judgment of the Court was 
delivered by 


SHELAT, J.:— Appellant Rahman 
and his wife Zaibun were tried by the 
Sessions Judge, Gorakhpur, on charges 
among others of murdering by stran- 
gulation Jasoda the three year old 
daughter of P. W. 1, Bhagwati, and 
of stealing twelve silver chharhas 
from her person. The Sessions Judge 
convicted both of them under Sec- 
tions 302/34, 369, 379 and 201 of the 
Penal €ode and sentenced the appel- 


lant to death and his wife to life im- . 


prisonment in addition to various other 
terms of imprisonment. On an appeal 
filed by them, the High Court of 
Allahabad acquitted Zaibun, but con- 
firmed the conviction and sentence 
passed against the appellant. This ap- 
peal, founded upon special leave obtain- 
ed by the appellant, is against that 
judgment and order of the High Court. 


2. Bhagwati and the appellant 
lived in the village Semra Khurd with 
their respective families not far from 
each other. The prosecution case was 
that on November 26, 1967 Bhagwati 
started for Madanpur, a village nearby 
at about 3 p. m. to purchase medicine 
for his ailing wife. At that time he 
noticed his daughter Jasoda playing 
outside the appellant’s house with 
Sugheri, the daughter of Zaibun by 
her previous husband. On his return, 
Bhagwati found Jasoda missing and 
the members of his family searching 
for her. He joined them in that 
search. P. W. 7, Dhansiria, a neigh- 
bour, came to him in the meantime 


and informed him that she had seen - 


the appellant and Zaibun lifting the 
girl and carrying her into their house 
that afternoon. On that information, 
Bhagwati sought out the appellant and 
his wife, but both of whom replied 
that they did not know the girls 
whereabouts. Such a reply aroused 
suspicion in Bhagwati’s mind against 
the appellant and his wife. He, there- 
fore, met some of the villagers at the 
house of the Sarpanch Ram Bali where 
they decided to search the houses of 
every body starting, however, with the 
house of the appellant. By that time 
it had become dark and the sarpanch, 
accompanied by Bhagwati and some of 
the other witnesses, came with torches 
to the appellant’s house for the search. 
The appellant was said to be at that 
time just outside his door and upom 
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Bhagwati and his companions saying 
that they wanted to search his house 
he called out to Zaibun, who was in- 
side, that those persons had come to 
search their house and that she should 
permit them to do so. This was accord- 
ing to the prosecution, a warning to 
the wife to put her on guard. Bhag- 
wati, the sarpanch and four or five 
others went inside the house, while 
others stood outside where the appel- 
lant was. : 


3. By this time a crowd num- 
bering about 100 or so had collected 
outside the appellant’s house. Zaibun 
at that time was taking her meals, but 
on the sarpanch and the others going 
inside, she got up but stood so close 
to the wall behind her that the sar- 
panch and his companions suspected 
that she was trying to hide something. 
They, therefore, moved her away and 
on their doing so found a basket 
hanging on an iron peg. On removing 
the basket they found the dead body 
of Jasoda tied in a bundle, which was 
hung with a string on that peg. The 
Silver chharhas which the girl had 
on her person that afternoon were 
missing. The sarpanch and his com- 
panions brought the dead body of the 
girl and Zaibun outside. In the mean- 
time, the appellant had slipped away 
and could not be found in spite of a 
search made for him. They all then 
went to the house of Ram Swarup, the 
Sabhapati of the village, where on 
being interrogated, Zaibun made a 
statement which the Sessions Judge 
treated as an extra judicial confession. 
In that statement Zaibun was said to 
have admitted that while Jasoda was 
playing with her daughter outside her 
house, she and the appellant carried 
her inside. The appellant then stran- 
gulated the child and when he was so 
doing, she i. e., Zaibun, helped him by 
holding the girl’s legs. She further 
stated that after killing the girl, the 
appellant took off the silver chharhas 
and handed them over to her, but a 
little later he took them away from 
her, that they intended to throw away 
the dead body into the river nearby 
as soon as it became dark and in the 
meantime the appellant tied it into a 
bundle and hung that bundle on to a 
peg covering that bundle with the 
basket, that they could not discard the 
body into the river, as, soon thereafter 
the family members of Bhagwati and 
others started searching the girl, and 
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unltimately, as stated earlier, the 
sarpanch, Bhagwati and others came to 
their house and on search of'it found 
the dead body. Accompanied by some 
of the villagers Bhagwati ereafter 
went to the nearby police, station 
tah with him Zaibun the dead body 
of Jasoda, the basket and other arti- 
ney and there, at about 4.30 a.m, 

odged the first information report. 
4, The defence of the appellant 
wasi that he had nothing to do with 
death of the child as he was not 
in aa village that day and that he was 





and others in Rudrapur. about a 
th after the date of the o¢currence 
and) handed over to the police. 

5. Two facts clearly! emerga 
the evidence which cannot pos- 
be disputed: (a) that ' the girl 
da was killed by strangulation, 

bur (b) that her dead’ body tied in a 
bundle was found from the house of 

e| appellant. ` 
6. But there was no direct 
evidence on the question as to who kill- 
ed the girl except of course jthe oral 
statement said to have been ‘made by 
Zaibun at the house -of the; village 
Sabhapati. Except for that, the pro- 

tion case depended on circum- 
tial evidence which according to 
the| prosecution consisted of the fol- 
lowing: i ; 
-© |G) that at about 3 P. M., as de- 
posed to by Bhagwati, the girl Jasoda 
was playing outside the appellant’s 
house with Zaibun’s daughter, 
(ii) that she had on ‘her feed 
twelve silver chharhas, 
«| (iii) that wit. Dhansiria had seen 
the appellant and his wife lifting and 
carrying the child inside, | 
(iv) that in response to the en- 
quiry made by Bhagwati that even- 





ing both the appellant and Zaibun fal- 


replied that they did nob know 

child’s whereabouts, 

(v) that a warning was given by 

the appellant to his wife when Bhag- 
wati and others went to search his 

house to enable her to be | 


(vi) the discovery of the head body 
the condition aforesaid in the ap- 
ant’s house, 
(vil) the fact that at that time the 
yer chharhas were missing} 

(viii) the fact that the appellant 
ad slipped away and disappeared un- 
he was arrested. | 


sel 


on her 


BP B BB 


| 
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T As regards the extra judicial 
confession, the High Court refused to 
accept it on the ground, that the 
evidence of the witnesses as regards 
it, including that of Bhagwati, was in- 
consistent with the first information 
report, wherein he had failed to state 
that Zaibun had confessed to her 
having participated in the murder by 
holding the girl’s legs when the appel- 
lant was strangulating her. The view 
of the High Court was that if that part 
of her statement was eliminated the 
rest of the statement would not:‘amount 


,to a confession. so far as Zaibun was 


concerned, that it would then be a 
mere explanation as to her conduct 
which would be neither evidence 
against her nor against the appellant. 
In that view the High Court acquitted 
her holding that it was the appellant 
who caused the death of Jasoda while 
Zaibun was and could only be a passive 
spectator. 


8. Dealing with the case against 
ke appellant the High Court: observ- 


“So far as the seétised Rahman is 
concerned, the circumstances made out 
against him, are that he along with 
his wife was seen taking the girl Jasoda 
inside his house. He could not give 
any satisfactory explanation as to 
how he parted company with the 
deceased after the deceased was 
seen last alive in his company. 
Instead he gave a wrong explanation 
by saying that he was not in the village 
at all. When. enquiries were made 
from him he feigned ignorance about 
the whereabouts of the deceased. The 
fact that when the villagers came to 
take search of his house he told his 
wife from outside to give the search 
and thereafter escaped and absconded 
also shows his guilty knowledge. In 
the normal course in case he was no 
party to the commission of the crime 
and the girl had been murdered with- 
out his knowledge, he should have 
gone ‘in with the villagers when they 
came! to search his house. The fact 
that he escaped and left it to his wife 
to give the search of his house shows 
that he had full knowledge that the 
dead body of Jashoda was lying in- 
side his house. Since the girl Jashoda 
was done to death shortly after she 
was carried inside the house by Rah- 
man and Zaibun the crime in all pro- 
bability musth have been committed 
in the presence of both the husband 


H 
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and wife. Considering what normally 
happens in villages, we think that ib 
may be possible that the husband com- 
mitted the murder in the presence of 
the wife who was a helpless spectator, 
but it is highly improbable that Zaibun 
killed the child without the consent 
and connivance of Rahman. We feel 
that if the crime was committed in 
the presence of Rahman it would be 
so committed only by him or by his 
wife with his active connivance. In 
either case full responsibility for the 
murder of the child would lie on his 
shoulders.” 


9. It would appear from the 
above reasoning that the High Court 
felt that the girl was killed “in all 
probability in the presence of both the 
husband and the wife”, that it was 
possible that the husband killed the 
child and the wife was only a help- 
less spectator, that it was highly im- 
probable that the wife would have 
killed the child without the consent 
and connivance of the appellant and 
that in either case full responsibility 
for the crime lay on the shoulders of 
the appellant. The High Court thus 
did not rule out the possibility of the 
wife having killed the child. What it 
ruled out was that it could not have 
been done without the consent or con- 
nivance of the appellant. The whole 
of the conclusion was on the basis that 
the evidence established that both the 
appellant and Zaibun had taken the 
child inside the house and since the 
child was done to death “shortly” after 
that, the appellant must have been 
in the house when the child was stran- 
gulated. The High Court rejected the 
possibility urged by the appellant’s 
counsel that the appellant might have 
gone out after the child was taken in 
and that Zaibun might have killed the 
child in his absence on the ground that 
the appellant had never stated so at 
any stage, namely, that he and Zaibun 
had both taken the child in, that he 
had thereafter left the house, and that 
therefore, he had nothing to do with 
the crime. The rejection of that argu- 
ment also was on the basis that the 
prosecution had established (i) that the 
appellant, was present in the house 
that afternoon, (ii) that as deposed to 
by Dhansiria, he and Zaibun had both 
taken the child inside where she was 
done to death, (ii) that he was present 
in the village when Bhagwati, during 
his search for the girl, confronted him 
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and upon that he feigned- ignorance 
about the girl’s whereabouts, and 
(iv) that he was present when Bhag- 
wati and others came to search the 
house and then slipped away leaving 
his wife to face the consequences. 


10. As against the evidence as 
to these four circumstances, the ap- 
pellant’s case was that he was not in 
the village on that day. The question 
is whether the circumstances relied on 
by the High Court against the appel- 
lant could be said to have been proved 
beyond any reasonable doubt, and if 
held to be proved, whether they form- 
ed so complete a chain of evidence 
that it showed not only his guilt but 
ruled out any reasonable possibility 
of his innocence. 


1i. On the first circumstance, 
there was- the evidence of Bhagwati 
only that he saw Jasoda playing out- 
side the appellant’s house at the time 
when he started for Madanpur. It was 
not his case that he saw the appellant 
also at that time. He, however, ad- 
mitted that the road to Madanpur 
passed along his house and that the 
appellant’s house was so situate that 
while leaving his house for Madanpur 
that house would not be visible to 
him. It would seem, therefore, that 
unless he went near that house, which 
he did not say he did, he could not 
have noticed Jasoda playing just out- 
side the appellant’s house. This part 
of his evidence thus throws doubt on 
his statement that he had seen the 
girl playing when he left for Madan- 
pur. Such a conclusion finds some 
support from another fact deposed to 
by him namely, that on his return 
when he learnt that the girl was mis- 
sing he did not tell his family 
members that he had seen her playing 
outside the appellant’s house when he 
left for Madanpur, nor did he straight- 
way go to the appellants house to 
inquire of him or his wife as to where 
the girl had gone from near their 
house. Instead, according to his evi- 
dence, he took several rounds in the 
village along with the members of his 
family in search of the girl. He did 
this until about 6 P. M. when, accord- 
ing to him, Dhansiria told him that. 
she had seen the appellant and 
his wife lifting the girl inside their 
house. It is important to remember 
in this connection that according to 
him there were with him at that time 
witnesses Ram Bali, Ram Kalap, Raj 
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Mangal and Hiralal and Dhansiria 


gave the aforesaid information when 
they were all at his door. As regards 
his having confronted the appellant 


after Dhansiria had given him this in- 
formation, there is again his word only 
to establish the appellant’s ‘presence 
in the village at that time. 


12. The next attempt to fix the 
appellant’s presence in the village was 
Bhagwati’s evidence, as also the evi- 
dente of other witnesses, that on their 
reaching the appellant’s house for 
searching it, the appellant was present 
at his door and gave a warning to his 
wife inside about their having come 
to search the house thereby putting 
his ;wife on guard. Curiously, such a 
matter relied on by the prosecu- 
as a warning to his wife to be 








far as he was concerned he 
ed that fact for the first time in 
Trial Court although it was im- 
portant for the prosecution to establish 
the! appellant’s presence at the time of 
fhe! search of the house. That is parti- 
eae so because his slipping away a 
little later obviously depended on the 
propf that he was there when Bhag- 
wat and others arrived to search the 
appellant’s house. 


13. If the appellant was there 
when these people went to search the 
house, in view of the information 
which Dhansiria had earlier disclos- 
ed to Bhagwati in the presence of his 
companions, would they have not de- 
manded the appellant to accompany 
them inside the house? That would 
seem natural in the circumstances 
especially when they had already 
begun to suspect the appellant. As- 
suming that they need not have asked 
him to accompany them inside, the 
question still would be whether it was 
possible for the appellant to slip away 
after the dead body of Jasoda was 
found. The evidence of Bhagwati and 
others showed that about 100 or more 
persons had collected outside the ap- 
pellant’s house and amongst them was 
the village Chowkidar. As Bhagwati 
himself described, between him and 
where the appelant was the place 
was packed with men. Considering 
the high feeling prevailing at that time 
after the pirl’s body was found, it 
seems somewhat difficult to believe 
that the appellant could have slipped 
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away as deposed to by Bhagwati and 
the other witnesses. 


14. While assessing the veracity 
of Bhagwatis evidence we have to 
consider not only these factors, but 
also the fact that while deposing 
about the statement which Zaibun 
was said later on to have made he aś- 
tributed to her an admission that she 
had caught hold of the child when th 
appellant was strangulating her. This 
was clearly a false testimony as 
admittedly he had not attributed such 
a statement to Zaibun either in his 
first information report or before the 
committal Court. By inserting that 
admission in her alleged statement, 
the attempt was obviously to make 
Zaibun an active participant in the 
crime. In the light of these facts it 
would be difficult to place implicit 
confidence in Bhagwati’s word though 
he happens to be the unfortunate 
parent of the victim, whose incensed 
feelings at the tragedy one can well 
realise. 


15. Two further questions 
which arise for consideration would 
be, (1) whether Dhansiria saw what 
she was alleged to have reported, 
and (2) whether she in fact reported te 
Bhagwati as alleged by the prosecu- 
tion and on the basis of which Bhag- 
wati and others began to suspect the 
appellant and his wife and decided te 
search their house. 


16. If Dhansiria were to be 
believed, she saw the appellant and 
Zaibun both lifting the child and 
carrying her into their house. Accord- 
ing to her, she went to the fields te 
scrape grass and returned in the 
evening. Her version then was that 
she met Bhagwati and wit. Hira Lal 
at her door and it was to these two 
persons only that she disclosed what 
She had seen in the afternoon when 
she was in her cattle trough. Several 
questions at once spring to one’s 
mind while considering her evidence. 
If she-saw what she deposed to, would 
she not ask the appellant and his wife 
why they were lifting the girl and 
carrying her inside their house? If 
she was at that time in her cattle 
trough which was opposite to the ap- 
pellant’s house, she would be seen by 
the appellant and Zaibun. Would 
they in that case carry the child in- 
side the house in Dhansiria’s presence 
when their intention in doing so was 
to commit her murder? If Dhansiria 
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had seen what she said she did and 
reported that fact to Bhagwati, would 
she have not gone with Bhagwati 
either on her own or at Bhagwati’s 
behest when Bhagwati was said to 
have gone to the appellant and asked 
him where the girl was and when the 
appellant and Zaibun feigned igno- 
rance? There is, of course, next the fact 
that her statement that she reported 
the information (1) at her door, and 
(2) to Bhagwati and Hira Lal only, 
contradicted Bhagwati’s evidence, and 
as will be presently seen, the evidence 
of other witnesses also. What is most 
significant is that though she was 
examined for two purposes only, 
namely, (1) to depose to the fact 
that she had seen the appellant and 
Zaibun carrying the child inside their 
house, and (2) that she had reported 
that fact to others, yet strangely, she 
. had not stated in her Section 161 
statement the fact that she had seen 
the appellant and his wife carrying 
the child inside their house while she 
was playing with their daughter. 


17. To make matters more con- 
founded, the version of the other 
witnesses as to where and in whose 
presence Dhansiria gave the informa- 


tion of what she alleged she had seen’ 


that afternoon was highly inconsistent. 
As aforesaid, Bhagwati’s case was that 
she reported this matter to him at his 
door when witnesses Ram Bali, Ram 
Kalap and others were present. 
According to Dhansiria herself, she 


did this at her door and only to 
Bhagwati and to Hira LaL 
Wit. Ram Kalap did not depose 


as Bhagwati had done, that he and the 
others had collected outside Bhag- 
watis door or that it was there that 
Dhansiria disclosed her information. 
According to him, Dhansiria had come 
to the door of Sarpanch Ram Bali 
where she disclosed what she had seen 
that afternoon. Wit. Hira Lal had yet 
another story to telL According to 
him, Dhansiria came to his door at 
about 6 P. M. when she told him 
what she alleged she had seen that 
afternoon and that at that time no 
one, except his wife and children, was 
present. Apart from his version being 
quite different from that of the other 
witnesses, he did-not go to Bhagwati to 
share this information with him or to 
the appellant to confront him with it 
but instead went in search of the girl 
to the neighbouring villages. T was 
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certain that when he at last went to 
Bhagwati’s house to. help search the 
girl, Dhansiria was not there and in 
fact did not come there at all. Sar- 
panch Ram Bali’s case struck yet an- 
other discordant chord, for, according 
to him, after Bhagwati told him, 
amongst other things, what Dhansiria 
disclosed to him, he called Dhansiria 
at Bhagwati’s house where that witness 
repeated what she had already told 
before. This again is contrary to 
Dhansiria’s evidence, for, she did not 
say that she had been called by any- 
body at Bhagwati’s house. 


18. The High Court, as stated 
above, treated the presence of the ap- 
pellant at the time of the search of his 
house, his remaining at the door, his 
failure to accompany Bhagwati and 
others inside and his calling out to his 
wife as and by way of a warning as 
important circumstances indicating 
his responsibility for the crime. The 
question once again is: was his pre- 
sence at the time established con- 
clusively? 


19. It is true that Bhagwati 
deposed that the appellant was at the 
time at his door and gave the warn- 
ing to his wife of their arrival to 
search the house. The latter part of 
his statement, however, was not stated 
by him before the police or the 
committal court. It is difficult to 
believe that if the appellant had given 
such a warning to his wife, its signi- 
ficance could have escaped either 
Bhagwati or those with him. It is, 
therefore, hardly conceivable that he 
would forget to mention not at one 
but at two stages when he had the 
opportunity to say it. Wit. Ram Kalap 
also asserted the presence of the ap- 
pellant at his door when they went to 
search the house, his remaining there 
even when they went inside and 
giving at the time the said warning. 
Curiously, his case before the com- 
mittal Court was that the appellant 
accompanied them inside. He did 
not say then that the appellant had 
given any warning to his wife, as 
naturally there would be no question 
of his giving that warning if he had 
gone inside along with them. Hira 
Lal’s version differed from that of 
both Bhagwati and Ram Kalap inas- 
much as according to him the appel- 
lant was at that time moving about 
Bhagwati’s house from where they 
took him with . them. In his Police 
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statement, no mention was made by 
regarding the warning and when 
to give reasons for that failure, 
ad no reasons. therefor. Like 
cho and others, Ram Bali also 





sed about the appellant’s presence 
de his door and his having given 
arning. No mention was made 
of either of these two’ matters 
Police statement. The _ unan- 










he proof of his supa at the 
of the search. Yet, significantly 


the committal Court. 


20.. The aforesaid analysis of 
evidence as regards (1) Ithe pre- 
e of the appellant in the. after- 


cunjstantial evidence relied on by the 
State against the appellant throws out 
iderable difficulty in holding that 
were established, as Section 3 of 
thel Evidence Act lays down,' beyond 
any; reasonable doubt. In such a state 
of evidence it is difficult to say with 
full! confidence that the appellant- was 
present at the time of the offence, or 
that the evidence was of a 
character that his defence of hot being 
in the village on that day had to be 
repulsed. 

21. It is true that the appel- 
Tant was concealing himself for nearly 
a month though he must have known 
that he was wanted by the Police and 
that he left his wife to face the situa- 
tion alone. But absconding ! by itself 
is ot conclusive either of guilt or of 
a ilty conscience. For, a person 
may abscond on account of fear of 
being involved in the offence or for 
any other allied reason. | 


22. In our view, the. case 
against the appellant cannot be said 
to 
do 





bt, and the appellant must obtain 
the benefit of that doubt. This means, 
in view of Zaibun’s acquittal by the 
High Court and the absence of any 
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er disclosures before the Police or 


have proved beyond reasonable. 
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appeal by the State against her 
acquittal, that a heinous crime of a 
dastardy character has to go unpunish- 
ed. That is obviously regrettable but 
a conviction of the appellant on the 
evidence as it stands on the record 
would not be, in our view, in confor- 
mity with the well-settled principle] - 
regarding circumstantial . evidence, 
that the circumstances forming that 
evidence must be conclusively esta- 
blished and even when so established, 
they must form such a complete chain 
that it is. not only consistent with his 
guilt but is inconsistent with any re- 
asonable hypothesis of his innocence. 

23. The appeal is, therefore, 
allowed and the order of conviction 
and sentence passed against the appel- 
lant is set aside, 


/ l Appeal allowed. 
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(1945) ATR 1945 PC 151 (V 32) œ 
47 Cri LJ 1, Nur Mohammad 
v. Emperor 22 
(1934) AIR 1934 PC 227 (2) (V 21) 
= 61 Ind App 398 = 36 Cri LJ 
786, Sheo Swarup v. King 
Emperor 22, 


M/s. A. P. Singh Chauhan and 
V. C. Parashar, Advocates for Appel- 
lants (In both the Appeals); Mr. O. P. 
Rana, Advocate, for Respondent (In 
both the Appeals). 


The Judgment of the Court was 
delivered by 


MITTER, J.:— In these two ap- 
peals by special leave, Jadunath Singh, 
Dev Singh, Surjan Singh and Sheoraj 
Singh challenge their conviction under 
Sections 302 and 307, Indian Penal 
Code both read with Section 34, Indian 
Penal Code and sentence of imprison- 
ment for life on the former charge 
and to seven years’ rigorous imprison- 
ment, under the latter, the sentences 
to run concurrently. They had been 
acquitted of the charges by the Sessions 
Judge, Shahjahanpur. The victims of 
the crimes were Gajraj Singh who 
was killed, his son Rishipal and two 
other persons, Mohram and Sohanpal, 
the last three receiving gunshot in- 
juries. 

2. The case for the prosecution 
was as follows. Jadunath Singh, the 
first appellant, is a cousin of- Gajraj 
Singh, deceased. They were residents 
of village Chaura and their houses 
faced each other with a narrow inter- 
vening lane. A village pathway ran 
in front of their houses from north 
to south-east and the Rathkhana of 
Jadunath Singh lay close to it. Ap- 
pellant, Dev Singh, is the husband of 
the sister of Jadunath Singh and had 
been living with him for a few years 
before the incident. The appellant 
Surjan Singh, was a cousin of Jadunath 
Singh’s wife while the appellant, 
Sheoraj Singh, was related to Dev 
Singh, Govind Singh of village 
Hareora, an uncle-in-law of Jadunath 
Singh had a daughter named Bitana 
who had been married to one Mashal 
Singh. Rishipal Singh, son of Gajrai 
Singh, deceased, had eloped with 
Bitana and was living in the house of 
Gajraj as man and wife. is mis- 
conduct of Rishipal Singh was resent- 
ed by the relations of Govind Singh 
and they wanted the girl to be sent 
back to her father’s place. On 
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December 21, 1963 at about 4 in the 
afternoon, Gajraj who was returning 
home from village Kilapur was accost- 
ed by Jadunath Singh in front of his 
Rathkhana and asked to send Bitana 
back to her father’s house with Surian 
Singh. Gajraj replied that he had no 
hand in the matter and Jadunath 
should speak to Rishipal. An alter- 
cation ensued and Jadunath asked the 
other appellants who were by his side 
to kill Gajraj and take away Bitana 
by force. Dev Singh and Surjan 
Singh who were carrying spears and 
Sheoraj who was armed with a lathi 
fell upon Gajraj and inflicted numerous 
injuries on him. Rishipal Singh and 
one Najju who were sitting in the 
open space in front of the house of 
Gajraj rushed to save him and raised 
an alarm which attracted the neigh- 
bours. Rishipal, Sohanpal and Mohram 
(P. Ws. 1, 3 and 4) tried to intervene 
but Jadunath Singh fired upon them 
repeatedly with his gun. The assail- 
ants thereafter ran away leaving 
their victims bleeding on the ground. 
Bitana who had -got terrified ran to 
the house of Raghunandan Singh and 
informed him about the occurrence. 
Raghunandan Singh and Bitana ap- 
proached Gajraj. when he told them 
that he had been beaten by the appel- 
lants because of Bitana’s living in his 
house with Rishipal. Soon thereafter 
he expired. It was on the next morn- 
ing that Rishipal proceeded to Police 
Station Kalan, 7 miles away with 
other injured persons and dictated a 
report at 11.45 a. m. giving the essen- 
tials of the prosecution story and nam- 
ing the appellants as responsible for 
the crime. 


3. P. W. 10, the Sub-Inspector 
of Police who reached the village the 
same day found the dead body of 
Gajraj lying in front of the house of 
one Ghoorey Khan on the village 
pathway. Blood was spilt “near the 
dead body. Five fired cartridges, 4 
tiklis and one wad were handed over 
to him by Sripal. 


4. The postmortem of Gajraj 
was conducted by the Civil Surgeon, 
Shahjahanpur on 24th December 1963 
at 11-05 a.m, showing 3 incised 
wounds, 6 rectangular penetrating 
wounds, 4 penetrating wounds, 2 con- 
tusions, one contused wound and one 
abrasion, in all 17 injuries. According 
to the report the injuries were caused 
by some sharp-edged weapon, pointed 
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weapon and a blunt object. The dura- 
tion pf the injuries as given by the 
doctor fitted in with the tirne of 
ence as alleged by the prosecu- 


Rishipal, Sohanpal and Mah- 
ram were medically examined by one 
Dr. ! Agarwal, P. W. 2, on 28th 
December, 1963. The number of gun- 
shot wounds on Rishipal was 107 and 
Sohanpal too had about a dozen of such 
injuries. Mahram had two abrasions, 
one pf the left side of the upper lip 
and the other in front and upper part 
e left . thigh. Both the injuries 
simple and according to the in- 
report might have been caused 
hot as alleged. The prosecu- 
tion rested on the evidence of Rishipal, 
Sohanpal and Najju and Prithviraj 
who| were examined as eye witnesses. 
Raghunandan and Bitana (P. Ws. 9 and 
11) testified to the dying declaration 
made by the deceased. Rishipal and 
Bitana also gave evidence of motive. 
6. As the conclusion of the 
High Court was entirely different 





from that of the Sessions Court, we 
were taken through the evidence of 
the eye witnesses and the other re- 


levant evidence. 

7. According tò P. W. 1, Rishi- 
pal Singh, he heard an altercation 
between Jadunath Singh and 
father and the command of Jadunath 
Singh to Dev Singh, Surjan Singh and 
Sheoraj Singh to beat his father up 
and|Jadunath Singh further said that 
if anybody tried to intervene he would 
beat them When Rishipal tried to 
intervene, Jadunath Singh fired five 
to shots from his gun the pellets 
whereof hit him and Sohanpal. The 
accused thereafter ran away. Gajraj 
wasl alive and was speaking. The wit- 
ness sent his brother to bring a cart 
buti none was available and it had 
become dark. Being afraid of the 
p of the accused he did not go to 
thej police ‘station in the night. Next 
day, the three injured persons includ- 
ing| himself went to the police station 
nae report lodged by him was 
taken down by the Head Constable. 





8. He tried to make out in his 
evidence that Bitana had in fact not 
been married to Mashal Singh and that 
she; was secretly married to him in 
Govind Singh’s house about two years 
before the incident. The inmates of 
his|own house did not participate 
therein. It is noteworthy that he had 
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not mentioned the fact of his marriage 
in the first information report and 
Mashal Singh had already filed a case 
under Sections 494/497 L P. C. against 
him and Bitana. 


9. Although Rishipal Singh’s 
evidence about his marriage with 
Bitana cannot be accepted, the admitt- 
ed case is that Bitana was living with 
him and that Mashal Singh had before 
the day of the incident filed a criminal 
case against him and Bitana. The fact 
that he received no less than 107 
pellets in his body in the course of 
firing is ample evidence of his having 
been present at the spot when his 
father was injured and if the hour of 
the incident can be fixed at or about 
the time alleged, there can be no doubt 
that he had sufficient opportunity to 
notice his assailants. 


10. Dr. Agarwal, the medical 
officer, who examined Rishipal, Sohan 
Pal and Mahram stated that as re- 
gards the duration of time between 
the incident and his examination of 
the injured there could be a difference 
of 2 or 3 hours on either side. 


1i. P. W. 3, Sohanpaľs evi- 
dence was that his house was at dis- 
tance of 25 paces north from that of 
Gajraj Singh, that he was sitting at 
his door some time before sunset when 
on hearing an alarm he rushed to the 
house of Gajraj and saw Dev Singh, 
Surjan Singh and Sheoraj Singh beat- 
ing Gajraj- ‘According to him, Surjan 
Singh had a ballam, Sheoraj Singh 
had a lathi and Dev Singh had a 
bhala. Rishipal and Najju were al- 
ready there when he reached the spot. 
It was Jadunath Singh who had fired 
the shots by which he was hit. Be- 
fore a cart could be procured the sun 
had set and out of fear they could not 
proceed to the police station. He ad- 
mitted that his brother, Raghunandan 
and one Rishal had licensed guns but 
he did not ask either of them to go 
with the injured persons to the police 
station in the night. 


12. Mahram, P. W. 4 lived in 
a house adjoining that of Jadunath 
Singh. He too on hearing the alarm, 
had rushed to the place where the 
quarrel was taking place. He noticed 
Jadunath with a gun in his hand, Dev 
Singh with a bhala, Surjan Singh with 
a ballam and Sheoraj with a lathi. As 
they tried to save Gajraj, Jadunath 
Singh fired from his gun, 
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13. P. W. 5, Najju, said that 
he was seated at the door of Gajraj 
close to Rishipal when the incident 
took place. His evidence was on the 
same lines as of the other witnesses 
already mentioned. P. W. 7, Prithvi 
Raj said that he was coming to his 
house from his field a little before 
sunset on the day of the incident. 
Hearing an alarm he had gone to the 
spot and found the appellants Dev 
Singh, Surjan and Sheoraj assaulting 
Gajraj. 

14. Bitana, P. W. 11 also spoke 
about the incident and about her mar- 
riage with Rishipal Singh, She said 
that out of fear she had run to the 
house of Raghunandan Singh and she 
heard Gajraj say that Surjan Singh, 
Sheoraj and Dev Singh had’ beaten 
him on account of her. 

15. The High Court took the 
view that the findings of the trial 
Judge were not based on a reasonable 
appreciation of evidence and their 
acquittal had resulted in a miscarriage 
of justice. 

16. The trial Judge took the 
view that there could be no sufficient 
motive for the accused to commit the 
murder of Gajraj Singh; on the con- 
trary, it was possible that Rishipal had 
an eye on the property of Jadunath 
Singh who was ‘in a far more affluent 
state than himself, and if Jadunath 
Singh could be put out of the way he 
could become the owner of Jadunath’s 
property which was not inconsider- 
able. In our view the learned Sessions 
Judge clearly fell into an error. The 
evidence shows that Jadunath Singh’s 
father was alive at the time although 
he was over 90 years of age. His wife 
was pregnant and there was no pos- 
sible chance of Rishipal succeeding to 
Jadunath’s property should anything 
happen to him. It was not even shown 
that there were no other nearer heirs 
in the event of Jadunath Singh’s losing 
his life at or about that time. 

17. The Sessions Judge was of 
the view that there was considerable 
delay in lodging the first information 
report which had not been reasonably 
explained and that certain improve- 
ments had been made for the first 
time in the evidence in the Sessions 
Court. The High Court did not accept 
this and we are unable to hold that the 
High Court did not come to the correct 
conclusion, When one person loses his 
life through injuries caused by three 
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assailants and three others receive 
gunshot injuries — one of them rather 
badly — it stands to reason that the 
injured people would have consider- 
able apprehension of proceeding at 
night to a police station which was 
seven miles way. The High Court saw 
no reason to accept the evidence that 
a cart was not available. The Sessions 
Judge seemed to think that the injured 
persons, if they were so minded, could 
have called upon the two persons 
Raghunandan and Rishal who possess- 
ed guns to accompany them but this, 
to our mind, is a mere speculation 
Once it is known that one of the accus- 
ed was using a gun which had injured 
three people and they were in the 
neighbourhood it would require more 
than ordinary courage for village peo- 
ple to go to a far away police station 
at night in the dark The Sessions 
Judge further doubted whether the 
incident had taken place in the manner 
deposed to by the three injured peo- 
ple as according to him the witnesses 
did not appear to be straightforward, 
honest and reliable persons and there 
was some discrepancy between their 
oral evidence and the medical evi- 
dence. The suggestion made by the 
defence to the prosecution witnesses 
was that Gajraj was a person of bad 
character and probably he had been 
killed in the early hours of the morn- 
ing and the three injured persons had 
received the injuries when they had 
gone out on -hearing the alarm raised 
by Gajraj. The suggestion, to our 
mind, is not one that merits serious 
consideration. Even if the incident 
had taken place early in the morning 
as suggested Rishipal’s presence at the 
spot would not be unnatural but the 
same cannot be said of the other two 
injured persons. According to the 
Sessions Judge “the incident had pos- 
sibly taken place some time in the 
night”. This to our mind is not a sug- 
gestion worthy of acceptance. The 
High Court held that Mahram, P. W. 
4, belonged to a different fraternity 
and the same was the case with Naiju 
and no reason had been adduced to 
show that they had made a common 
cause against the accused. 


18. The Sessions Judge also 
held that as there was no mention of 
the dying declaration in the first in- 
formation report, there was reason for 
holding that it was not a genuine re- 
port. The High Court held that this 
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that one of the spears carried by the 
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the incident had taken place at 
it is hardly likely that the gun 
be used only against Rishipal, 
Mahram and Sohanpal and not against 
Gajraj. On the other hand, the first 
info: tion report and the testimony 
of the witnesses are consistent in that 
the was not used on Gajraj and it 
was jat the behest of J adunath Singh 
that {the other three appellants had 
inflicted injuries on Gajraj with the 
weapons in their hands and when: these 
three witnesses rushed to theispot it 
à | 
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was Jadunath who turned his gun on 
them. 


21. Lastly, the motive for the 
crime alleged by the prosecution seems 
to be quite a believable one. If the 
fact was that Bitana who had been 
married to Mashal Singh, was the 
daughter of the uncle-in-law of Jadu- 
nath Singh and that Surjan Singh had 
come to take her away it would not be 
unnatural for Jadunath Singh and his 
group to take exeeption to ihe con- 
duct of Rishipal and of Gajraj’s ac- 
quieseence therein. There can be no 


doubt that Rishipal had done a grie- ` 


vous wrong to the uncle-in-law of 
Jadunath. It is quite likely that Gaj- 
raj’s attitude in refusing to aid in the 
return of Bitana to her father after the 
launching of the criminal case by 
Mashal Singh had considerably upset 
Jadunath and his group. Besides, it 
is difficult to believe that three persons 
who received gunshot injuries which 
were not grievous could fail to notice 
their real assailants and would not men- 
tion their names in the first informa- 
tion report but implicate persons who 


‘were not guilty even if it be .a fact 


that there was some enmity between 
some of the prosecution witnesses and 
the accused. Once the time of the 
incident is fixed at 4 p.m. in the 


‘afternoon or sometime before sunset, 


it is not possible to hold that the in- 
jured persons would not be able to 
spot and recognise their assailants. 


22. This Court has consistently 
taken the view that an appeal against 
acquittal the High Court has full 
power 'to review at large all the evi- 
dence and to reach the conclusion that 
upon that evidence the order of ac- 
quittal. should be reversed. This 
power of the appellate court in an 
appeal against acquittal was formulat- 
ed by the Judicial Committee of the 
Privy Council in Sheo Swarup v. King 
Emperor, 61 Ind App 398 = (AIR 1934 
PC 227 (2)) and Nur Mohammad v. 
Emperor, AIR 1945 PC 151. These two 
decisions have been consistently refer- 
red to,in judgments of this Court as 
laying: down the true scope of the 
power of an appellate court in hearing 
criminal appeals: see.Surajpal Singh 
v. State, 1952 SCR 193 =. (AIR 1952 
SC 52) and Sanwat Singh v. State of 
Rajasthan, (1961) 3 SCR 120 = (AIR 
1961 SC 715). 

23. In our view, the -High 
Court had not gone wrong in taking a 


awa 
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view different from that of the Ses- 
sions Judge on the evidence adduced. 
It was the Sessions Judge who appears 
to have taken an unreasonable view of 
the whole affair and of the testimony 
of the witnesses. The appeals are 
therefore dismissed and the convictions 
and sentences imposed will stand. 
Appeals dismissed. 





AIR 1972 pees COURT 121. 
(V 59 C 28) 
(From: Punjab and Haryana)* 
S. M. SIKRI C. J., A. N. RAY 
AND D. G. PALEKAR JJ. 
1. The Atlas Cycle Industries Ltd, 
C. A. No. 1927 of 1970) 
2. The Milton Cycle Industries 
Ltd. (in C. A. No. 2222 of 1970), Appel- 
lants v. The State of Haryana and 
another (In both appeals), Respondents. 
Civil Appeals Nos. 1927 and 2222 
of 1970, D/- 11-8-1971. 
(A) Municipalities — Punjab 
Municipal Act (3 of 1911) S. 5 (4) — 
Applicability of rules etc. to the newly 
included area — As all orders are 
attracted by virtue of the provisions of 
the section to the newly included area 
of the Municipality there cannot be 
any necessity of following the pro- 
cedure prescribed in S. 62 of the Act 
“before the order sanctioning proposal 
of municipality for levy of octroi duty 
is made applicable to the newly in- 
cluded area — (X-Ref: S. 62). 

(Para 17) 
(B) Constitution of India, Art. 14 
~~ In view of the provisions of S. 5 (2) 
of Punjab Municipal Act (3 of 1911) 
whereby the inhabitants of included 
area not only get an opportunity to 
object the ‘inclusion but also to the 
incidence of tax as a result of the in- 
clusion, it cannot be said that the pro- 
visions of S. 5 (4) of Punjab Municipal 


Act (3 of 1911) was violative of the .. 


Article on the ground that they were 
denied the right to object the tax 
conferred under S. 62 of that Act on 
the inhabitants of Municipal areas — 


(X-Ref: Municipalities — Punjab 
Municipal Act (3 of 1911), S. 5 (4). 
(Para 17) 


(C) Municipalities Punjab 
Municipal Act (3 of 1911), S. 5 (4) — 


*(Civil Writ Nos. 2014 and 2611 of 1967 
D/- 18-5-1970 (Punj. and Har.) ) 
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Applicability of notification — Tax- 
provisions always receive a strict 
interpretation — Thus where the sec- 
tion speaks of the applicability of 
rules, by-laws, orders, directions and 
powers to the included area and signi- 
ficantly omits to mention notification 
which is not synonymous with rules 
etc — The notification of the imposition 
of tax will not be made applicable to 
included area under the section. 
? (Para 21) 
(D) Municipalities — Punjab Muni- 
cipal Act (3 of 1911), S. 62 (10) — 
Notification of imposition of tax — 
In the absence of imposition of tax by 


_ a notification under the section the 


municipality is not competent to im- 
pose levy òr collect tax merely by the 
order of sanction for imposition of tax 
under S. 62 (6) to (9) of the Act. 
(Paras 19, 20) 


. Cases Referred: Chronological Paras 


(1963) AIR 1963 SC 771 (V 50) 
= 1963 Supp (1) SCR 710, 
Bagalkot City Municipality v. 
Bagalkot Cement Co. 24 

In C. A. No. 1927 of 1970:—— Mr. 
C. K. Daphtary, Sr. Advocate (Mr. 
I. N. Shroff, Advocate with him), for 
Appellant. 

In C. A. No. 2222 of 1970:— I. N. 
Shroff Advocate, for Appellant. , 

M/s. V. Œ. Mahajan and R. N. 
Sachthey, Advocates for Respondent 
No. 1 (In both the Appeals). 

In C. A. No. 1927 of 1970:—- Mr. 
M. C. Setalwad, Sr. Advocate 
N. S. Das, Bahl and P. C. Bhartari, 
Advocates and M/s. J. B. Dadachanji 
and Ravinder Narain, Advocates of 


(M/s. J. B. Dadachanji and Co. with 
him), for Respondent No. 2. 
In C. A. No. 2222 of 1970:— Mr. 


P. C. Bhartari, Advocate and M/s. J. B. 
Dadachanji and Ravinder Narain, 
Advocates of M/s. J. B. Dadachanji and 
Co., for Respondent No. 2. 


The Judgment of the court was 
delivered by 


RAY, J-:— These two appeals are 
by certificate against the common 
judgment dated 18 May, 1970 of the 
High Court of Punjab and Haryana 
dismissing the applications of the ap- 
pellants for a writ of mandamus 
restraining the Municipality of Sone- 
pat from levying against and collect- 
ing from the appellants any octroi in 
respect of raw materials components 
and parts imported by the appellants 
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into the factory of the . appellants 
situated at Industrial Area, Sonepat. 
2. The factory of each of the 
appellants was situated at Industrial 
Area, Sonepat. The appellants carry 
on business of manufacturing bicycles 
and) bicycle components and parts. 
3. On 30 September, 1966 a 
notification dated 15 September, 1966 
wasi published in the Punjab Govern- 
ment Gazette to the effect that under 
Sec; 5 (1) of the Punjab Municipal Act, 
1911 (referred to for the sake of brevity 
as the Act) the President of India was 


pleased to declare his intention of in- 
cluding within the municipal limits 
of Sonepat in the Rohtak District, the 


area specified in the Schedule to the 
notification. The Schedule included 
the|Industrial Area of Sonepat where 
factory of the appellants was 
situated. 

4. Under Section 5 (2) of the 
Acti the inhabitants of the area who 
obibeted to the proposed inclusion of 
the| said area could submit their objec- 
tion in writing within six weeks of the 
_ date of publication of the notification. 
The appellants filed objections in 
writing. 

5. On 1 November, 1966 after 


the bifurcation of Punjab’ the State of 


Haryana came into existence. A 
notification dated 11 August, 1967 was 
published in the Haryana Government 
Gazette. The Gazette notification was 
to the effect that the Governor of 
Haryana was pleased to include within 
the Municipality of Sonepat in the 
Rohtak District the areas mentioned in 
the notification. The industrial area 
within which the factory of the appel- 


within the local limits of the Munici- 
ity of Sonepat. 

6. From 18 August, 1967 -the 

respondent-Municipality purported to 
impose, levy and collect from the 
appellants octroi in respect of raw 
materials, components and parts im- 
ported by the appellants into their 
factory for consumption or use in the 
manufacture of bicycles and bicycle 
components. 
T. The respondent-municipality 
relied on the provisions contained in 
Section 5 (4) of the Act in support of 
their contention that imposition of 
octroi which was in force within the 
municipality applied to the area in- 
a ded within the limits of the muni- 
cipality by the notifications, and, * 


Pp 








a was situated was thus included 


A.L. R 


fore, the appellants were liable to pay- 
ment of octroi The provisions of 
Section 5 (4) of the Act are as 
follows:— 

“When any local area has been 
included in a municipality under sub- 
section (3) of this section of this Act, 
and, except as the State Government 
may otherwise by notification direct 
all rules, bye-laws, orders, directions 
and powers made, or conferred under 
this Act and in force throughout the 
whole municipality at the time, shall 
apply to such area”. 

8. The respondent-municipality 
relied on the provisions contained in 
Section 5 (4) of the Act that all rules, 
bye-laws, orders, directions and powers 
made, or conferred under the Act and 
in force throughout the whole muni- . 
cipality would apply to such an area, 
and, therefore, the notification 
No. 3798-C-42/60545 dated 3 Novem- : 
ber, 1942 issued under Section 62 (10) 
of the Act notifying the imposition of 
octroi within the octroi limits of the 
Sonepat Municipality became applic- 
able to the area included. 

9. The relevant provisions for 
imposition of tax are to be found in 
Sections 61 and 62 of the Act. Under 
Section 61 of the Act any municipal 


‘committee may impose tax of different 


kinds enumerated there. The three 

broad heads of taxes under Section 61° 
of the Act are those: provided in 

Sections 61 (1) (a), 61 (1) (b) to (f) in- 

clusive and 61 (2). Tax mentioned - 
in Section 61 (1) (a) of the Act is on 

buildings and lands. Tax mentioned 

in Section 61 (1) (b) to (f) is tax on 

profession, calling, trade and of other 

forms which are not material for the 

purpose of the present appeals. Under 

Section 61 (2) of the Act the munici- 

pality may impose with the previous 

sanction of the State Government any 

other tax which the State Legislature 

has power to impose ‘in the State 

under the Constitution. The levy of 

octroi is under Section 61 (2) of the 

Act. Competency ‘to impose octroi is 

because of item 52 of the State List 

which reads “taxes on the entry of 

goods within the local limits of the: 
area for sale therein”. The power to 

levy octroi is indisputable and was not 

challenged. 


10. The contention on behalf 


of the appellants was that the provi- 
sions contained in Section 62 of the 
Act should have been followed. Sec- 
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tion 62 consists of 12 sub-sections. 
Broadly stated, under Section 62 of 
the Act a Municipal Committee 
passes a resolution proposing the im- 
position of any tax under Section 61. 
When such a resolution has been pass- 
ed the committee shall publish a notice 
defining the class of persons or 
description of property proposed to 
be taxed, the amount or rate of the 
tax to be imposed, and the system of 
assessment to be adopted. Any in- 
habitant objecting to the proposed tax 
may within thirty days from the 
publication of the notice submit his 
objection in writing to the committee. 
If the committee decided to amend its 
proposals it shall publish the amended 
proposal along with a notice indicating 
that they are in modification of those 
previously published for objection. 
Objections may within thirty days be 
received to the amended proposal and 
the committee shall then consider the 
objections. Counsel on behalf of the 
appellants contended that this pro- 
cedure for inviting objections should 
have been followed. 


11. — In the case of tax falling 
under S. 61 (1) (b) to (£) of the Act the 
Municipal Committee after settlement 
of the proposals shall direct that the 
tax be imposed and forward a copy 
of the order through the Deputy Com- 
missioner to the State Government. 
These orders will be attracted by the 
provisions of Section 5 (4) of the Act 
to the included areas. But orders by 
themselves are not the authority for 
imposition of tax. 

12. In the case of tax falling 
under Section 61 (1) (b) to (f) of the 
Act the State Government on receipt 
of the order shall notify under Sec- 
tion 62 (10) of the Act the imposition 
of the tax in accordance with such 
order and shall in the notification 
specify a date not less than one month 
from the date of the notification, on 
which the tax shall come into force. 
Therefore, in the absence of notifica- 
tion falling within the ambit of Sec- 
tion 5 (4) of the Act the Municipality 


will not be competent to levy or 
collect tax. 
13. In the case of a propos- 


ed tax under Section 61 (1) (a) of the 
Act the Municipality has to submit 
proposals together with the objec- 
tion, if any, made in connection there- 
with to the Deputy Commissioner. 
The Deputy Commissioner after con- 
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sidering the objections may either re- 
fuse to sanction the proposals or re- 
turn them to the Municipality for fur- 
ther consideration or sanction them 
without modification or with such 
modification not involving an increase 
of the amount to be imposed, as he 
deems fit and then forward the same 
to the State Government a copy of 
the proposals and his order of sanc- 
tion. 

14. In the case of tax falling 
under Section 61 (1) (a) of the Act 
the State Government on receipt of 
the order of sanction of the Deputy 
Commissioner shall notify the imposi- 
tion of ‘the tax in accordance with 
such order and in the notification shall 
specify a date not less than one month 
from the date of the notification, on 
which the tax shall come into force. 

15. In the case of tax falling 
under Section 61 (2) of the Act the 
Municipality has to submit proposals 
together with objections to the De- 
puty Commissioner. The Deputy Com- 
missioner shall submit the proposal 
and objections with his recommenda- 
tion to the State Government. The 
State Government on receiving the 
proposals for taxation under Sec- 
tion 61 (2) of the Act may sanction 
or refuse to sanction the same or re- 
turn them to the committee for fur- 
ther consideration. 

16. In the case of tax falling 
under Section 61 (2) of the Act when 
the State Government on receipt of 
the proposals and objections along 
with the recommendation of the De- 
puty Commissioner sanctions the im- 
position of the tax the State Govern- 
ment under Section 62(10) of the Act 
shall notify the imposition of the tax 
and shall in the notification specify a 
date not less than one month from the 
date of the notification, on which the 
tax shall come into force. 


17. Inasmuch as the provisions 
of S. 5(4) of the Act render the order of 
the relevant authorities sanctioning pro- 
posal of Municipality for levy of 
octroi applicable to the included 
area, there cannot be any question of 
following the procedure for inviting 
objections to the proposed tax con- 
templated in Section 62. It may also 
be stated here that a contention was 
advanced on behalf of the appellants 
that the applicability of octroi to the 
included area would offend Article 14 
of the Constitution by reason of 
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denial to the persons within the includ- 
ed area of right to object to the tax. 
The provisions contained in Section 5 
of the Act and, in particular, sub-sec~ 
tion (2) thereof, confer on inhabitants 
ie the area proposed to be in- 
cluded the right to object to the altera- 


tion! proposed and submit objections 
in iting. The inhabitants would 
thereby have the opportunity of 


objecting not only to the inclusion of 
the|area but also to the incidence of 
{taxlas a result of the inclusion. . 
18. Section 62 of the Act 
consists of 12 sub-sections. These 
sub+sections deal with three matters. 
first five sub-sections deal with 
the | procedure for proposals of tax, 
objections by inhabitants and final 
consideration of objections by | the 
co ittee. These sub-sections form 
p of a stage anterior to sanction 
by: k relevant authorities of pro- 
pos for tax. 
19. Sub-sections (6) to (9) of 
Section 62 of the Act deal with the 
order of sanction by the appropriate 
authorities of the proposals for tax. 
The e orders are not the provisions by 
W. tax is imposed. These orders 
sanction for imposition of tax. 
e orders are attracted by virtue 
of the provisions contained in Sec- 
tion 5 (4) of the Act fo the included 
areds But in the absence of notifica- 
by the Government under -Sec- 
ion 62 (10) of the Act there is no im- 
jon of tax. 


20. Section 62 {10) of the Act 
indicates that there is imposition of 
tax|only when the State Government 
shall notify the imposition of the tax 
andi shall in the notification specify a 
on which the tax shall come into 
forde. In the absence of imposition of 
‘by a notification under Sec- 
62 (10) of the Act the Municipality 
ot competent to impose, levy or 
tax. Section 62(12) of the 
enacts that a notification of the 
sition of tax shall be conclusive 
evidence that the tax has been im- 
in accordance with the provi- 
of the Act. It is the notification 
r the statute-which is conclusive 
ence of the imposition of tax. 


21. The controversy in the 
present appeals is solved by finding 
outlas to whether the notification 
dated 3 November, 1942 imposing 
octroi within the limits of the Sonepat 
Municipality became applicable’ by 
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reason of the provisions contained in| -— 


Section 5 (4) of the Act. It is notice- 
able at the outset that Section 5 (4) of 
the Act speaks of rules, bye-laws, 
orders, directions and powers and 
does not . significantly mention ‘notifi- 
cations’. It is apposite to consider Sec- 
tions 6, 7 and 8 of the Act which deal . 
with the effect of exclusion of local 
area from the Municipality. In the 
case of exclusion of an area from 
the Municipality it is provided in Sec- 
tion 8 (1) (a) of the Act that “This 
Act and all notifications, rules, bye- 
laws, orders, directions and powers is- 
sued, made or conferred under the]. 
Act, shall cease to apply thereto”.| - 
When the Act provided for notifica- 
tions ceasing to apply in the case of 
exclusion of local areas, and in the 
immediately preceding Section 5 re- 
frained from using the word ‘notifica- 
tions’ becoming applicable in the case 
of inclusion of areas the legislative in- 
tent is unambiguous and crystal clear 
that notifications could not become 
applicable to an included area on the 
strength of Section 5 (4) of the Act. . 


22. The word ‘notification’ 
cannot be said to be synonymous with 
rules, bye-laws, orders, directions and 
powers for two reasons. First, the 
Act in the present case speaks of noti- 
fications for imposition of tax and ` 
uses the word ‘notification’ separately 
from the other words “rules, bye- 
laws, orders, directions and powers”. 
In the case of exclusion of areas, the ` 
Act speaks of notification ceasing to 
apply to excluded areas whereas in 
the case of inclusion of areas the Act 
significantly omits any notification be- 
ing applicable to such area. Secondly 
the General Clauses Act in Section 21 
speaks of power to issue notifications, 
orders, rules or bye-laws and it is, 
therefore, apparent that the power to 
issue notifications, orders, rules or 
bye-laws refers to different and sepa- 
rate methods of expression of exercise 
of power under the statute. Sec. 62(10) 
of the Act speaks of notification of the 
imposition of tax. Such a notification 
is the: statutory basis of imposition 
and levy of tax. 


23. Bye-laws are entirely 
different from notifications imposing’ 
tax as will be manifest from Sec. 138 
of the Act. Under that section the 
committee may by bye-laws as men- 
tioned in Clause (g) thereof fix limits 
for the purpose of collecting  octrok 
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where collection of octroi has been 
sanctioned and may prescribe routes 
by which articles which are subject to 
octroi may be imported into Munici- 


pality. Bye-laws fixing the limits- 


and prescribing the routes by which 
articles which are subject to. octroi 
may be imported obviously cannot be 


equated with notification of imposition 


of octroi. 
24. ‘In the present appeals, the 
High Court came to the. conclusion: 


that by reason of the provisions con- 
tained in Section 5 (4) of the Act 
taxes would ‘automatically become 
leviable’ to new areas added to the 
Municipal limits. The High Court 
fell into the error of - holding that 
taxes became automatically leviable 
in new areas. The High Court relied 
on the decision of this Court in Bagal- 
kot City Municipality v. Bagalkot 
Cement Co., (1963) Supp (1) SCR 710 
= (AIR 1963 SC 771) to support the 
conclusion of taxes becoming auto- 
matically leviable in extended areas 
on the ground that by reason of the 


provisions contained in Section 5 (4). 


of the Act the inhabitants of the in- 
cluded area would ‘suffer all the 
burdens that are inherent in their in- 
clusion within the Municipal limits’. 
This conclusion of the High Court is 
not supported either by the -decision 
of this Court or by the provisions of 
the statute. In the first place, a tax- 
ing provision always receives a strict 
interpretation for the obvious reason 
that there must be clear and express 
language imposing a tax and the date 
from which such tax shall come into 
effect. Notifications under the Act are 
the only authority and mandate for 
imposition and charge of tax. Noti- 
fications are not made applicable to 
included areas under Section 5 (4) of 
the Act. 


There cannot be any taxation by 
implication. Secondly, in the Bagal- 
kot City Municipality case, 1963 Supp 
(1) SCR 710 = (ATR 1963 SC 771) 
(supra) theré was no provision com- 
parable to Section 5 (4) of the Act and 
this Court did not decide that taxes 
would become automatically lJeviable. 
On the contrary, 
Bagalkot City Municipality case, 
1963 Supp (1) SCR 710 = (AIR 1963 
SC 771) (supra) in interpreting the 
words ‘Municipal District? occurring 
in a bye-law did not extend the mean- 


ing of the ‘Municipal District’ to in- © 


Jaw were not 


this Court in the 
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clude areas which were subsequent 
to the making of the bye-law added 
within the limits of the Municipal 
Distfict. The reason given by this Court 


was that _ the expression ‘Municipal 
District’ in the bye-law referred ‘to 
the ‘Municipal District’ as existing 


when the bye-law was framed. The 
words ‘Municipal District’ in the bye- 
construed to relate to 
extended areas. In the Bagalkot City 
Municipality case; 1963 Supp (1) SCR 
710 = (AIR 1963 SC 771) (supra). 
Section 48 of the Municipal Act pro- 
vided that a bye-law could be made 
only with the sanction of the Govern- 
ment. The further provisions of Sec- 
tion 48 in the Bagalkot City Munici- 
pality case, 1963 Supp (1) SCR 710 = 
(AIR 1963 SC 771) (supra) re- 
quired publication of a proposed bye- 
law for the information of the persons 
likely to be affected thereby. The 
lack of publication of the bye-law to 
the Bagalkot Cement Company affect- 
ed by the bye-law was held to be an 
additional reason for refusing to ex- 
tend the meaning of the words ‘Munici~ 
pal District’ to include extended areas. 
There is no such aspect in the presen’ 
appeals. The Bagalkot City Munici- 
pality case, 1963 Supp (1) SCR 710 = 
(AIR 1963 SC 771) (supra) is, there- 
fore, of no aid in interpreting 
Section 5 (4) of the Act in the manner 
the High Court did. 


25. The High Court was wrong 
in holding that the -Municipality was 
competent to levy and collect octrol 
from the appellants by reason of the 
provisions contained in Section 5 (4) 
of the Act. The judgment of the High 
Court is set aside. The appeals are 
allowed. The applications of the ap- 
pellants are allowed and writs of 
mandamus will go to the respondent 
Municipality restraining the Munici- 
pality from levying against and collect- 
ing from the appellants any octroi 
in respect of raw materials, compo- 
nents and parts imported by the ap- 
pellants into the factory of the ap- 
pellants. Each party will pay and 
bear their own costs. Liberty to men- 
tion if the Respondent Municipality 
will fail to refund the monies within 
a fortnight. i 


: Appeals allowed. 





SO 
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/s. R. B. Jodha Mal Kuthiala (In 

all t e Appeals), Appellant v. The 













meome Tax Act (1922), S. 9 (1) 
wher of house property — an 
wner of his house property in 
istan for the purpose of this sec- 
after the vesting of that property 
e Custodian of Pakistan as the 
Custodian has all the rights of an 
owner in relation to-such property. 
(Case law discussed). (Paras 7, 24) 


‘or the purpose of S, 9 the owner 
be that person who can exercise 
the rights of the owner, not on behalf 
of the owner but in his own right: 
(Para 9) 

Cases Referred: Chronological Paras 
(1957) AIR 1957 SC 599 (V 44) 

=| 1957 SCR 801, Amar Singh 

v.| Custodian, Evacuee Property, 
Punjab 18 
(1956) AIR 1956 Cal 242 (V 43) ` 

=| (1955) 28 ITR 510, Nawab 

Bahadur of Murshidabad v. 

Commr. of Income-tax West 


Bengal 23 
a AIR 1949 Pat 126 (V 36) 





(1948) 16 ITR 123, P. C. 
Lal Choudhary v. Commr. of 
come-tax 22 
(1937) 5 ITR 233 = ILR (1937) 
2\iCal 192, In the matter of 
Official Assignee for Bengal 
ate of Jnanendranath Pra- 
' nik) 11, 12, 16 
(1934) AIR 1934 PC 116 (V 21) 
` = 61 Ind App 209 = 2 ITR 
148, Currimbhoy Ebrahim 
Bbronetcy Trust v. Commr 
of Income-tax, Bombay 
(1928) 14 Tax Cas 78 = 1928 
SC 759, Commr. of Inland Re- 
venue v. Fleming f 13 
M/s. V. C. Mahajan and H. K. 
Advocates for Appellant (in all 
the Appeals); Mr. V. S. Desai, Sr. 
Advocate, (M/s. R. N. Sachthey, and 
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R. B. J. M. Kuthiala v. 1.-T. Commr., Punjab 


“42, 16. 


A. L R. 


B. D. Sharma, Advocates, with him), 
for Respondent (In all the Appeals). 


The Judgment of the Court was 


À delivered by 


HEGDE, J.:—In these appeals by 
certificate, the only question arising 
for decision is: ‘whether on the facts 
and in the circumstances of the case, 
the assessee continued to be the owner 
of the property for the purposes of 
computation of income under Sec- 
tion 9 of the Income-tax Act, 1922’ 
(to be hereinafter referred to as the 
Act). A Full Bench of the Delhi High 
Court speaking through S. K. Kapur J. 
answered that question in the negative. 
Being dissatisfied -with that decision 
the assessee has brought these 
appeals. 

2. Now turning to the facts of 
the case, the concerned assessment 
years are 1952-53, 1955-56 and 1956- 
57, the relevant accounting periods 
being financial years ending March 31, 
1952, March 31, 1955 and March 31, 
1956. The assessee is a registered 
firm deriving income from interest on 
securities, property, business and other 
sources. Sometime in the year 1946 
it purchased the Nedous Hotel in 
Lahore for a sum of Rs. 46 lakhs. For 


that purpose it raised a loan of Rs. 30 


lakhs from M/s. Bharat Bank Ltd., 
Lahore and a Joan of Rs. 18 lakhs from 
the Raja of Jubbal. The loan taken 
from the bank was partly repaid 
but as regards the loan taken from 
the Raja, the assessee came to an 
agreement with the Raja under which 
the Raja accepted a half share in the 
said property in lieu of the loan 
advanced and also 1/3rd of the out- 
standing liability of the bank. This 
arrangement came into effect on 
November 1, 1951. After the creation 
of Pakistan, Lahore became a part of 
Pakistan. The Nedous Hotel was de- 
clared an evacuee property and con- 
sequently vested in the Custodian in 
the Pakistan. 

3. In its return for the relevant 
assessment years, the assessee claimed 
losses of Rs. 1,00,723/-, Rs. 1,16,599/- 
and Rs. 1,16,599/- respectively but 
showed the gross annual letting value 
from the said property at Nil The 
loss claimed was stated to be on ac- 
count of interest payable to the bank. 
Since the property in question had 
vested in the Custodian of Evacuee 
Property, in Pakistan, the’ Income-tax 
Officer held that no income or loss 
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from that property can be considered 
in the assessee’s case. He accordingly 
disallowed the assessee’s claim in res- 
pect of the interest paid to the bank. 
The Appellate Assistant Commissioner 
confirmed the order öf the Income-tax 
Officer. In second appeal the Tribunal 
came to the conclusion that the assessee 
still continued to be the owner of the 
property for the purpose of computa- 
tion of loss. The Tribunal held that 
the interest paid is a deductible al- 
lowance under Section 9 (1) (iv) of the 
Act. In arriving at that conclusion, 
the Tribunal relied on its earlier de- 
cision in the case of the assessee in 
_ respect of the assessment year 1951-52. 
Thereafter at the instance of the asses- 
see, the Tribunal submitted the ques- 
tion set out earlier. The High Court 
on an analysis of the various provi- 
sions of the Pakistan (Administration 
of Evacuee Property) Ordinance, 1949 
(XV of 1949) (to be hereinafter refer- 
red to as the ‘Ordinance’) came to the 
conclusion that for the purpose of Sec- 
tion 9 of the Act, the assessee cannot 
be considered as the owner of that 
property. 


4. It was urged by Mr. V. C. 
Mahajan, learned Counsel for the 
assessee that the High Court erred 
in opining that the assessee was not 
the owner of the property, for the 
purpose of Section 9 of the Act. Ac- 
cording to him the property vested in 
the Custodian only for the purpose of 


administration and the assessee still 
continued to be its owner. He con- 
tended that the expression “owner” 


means the person having the ultimate 
right to the property. He further 
contended that so long as the assessee 
had a right to that property in what- 
ever manner that right might have 
been hedged in or restricted, he still 
continued to be the owner. On the 
other hand, it was contended on be- 
half of the Revenue that the Income- 
tax is concerned with income, gains 
and profits. Therefore for the purpose 
of that Act, the owner is that person 
who is entitled to the income. Accord- 
ing to the Revenue the word “owner” 
in Section 9 refers to the legal owner- 
ship and not to any beneficial interest 
in the property. 


5. For deciding the question 
whether the assessee was the owner 
of the property for the purpose of 
Section 9 of the Act during the rele- 
vant accounting years, we have to look 
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to the provisions of the Ordinance. Let 
us first take a survey of the relevant 
provisions of the Ordinance and there- 
after analyse the effect of those provi- 
sions. 


6. The long title of the Ordi- 
nance says that it is an Ordinance to 
provide for the administration of the 
evacuee property in Pakistan and for 
certain matters incidental thereto. The 
preamble says that “where as an emer- 
gency has arisen which renders it 
necessary to provide for the admin- 
istration of evacuee property in Paki- 
stan and for certain matters incidental 
thereto”. Section 6 (1) provides that 
all evacuee property shall vest and 
shall be deemed always to have vested 
in the Custodian with effect from the 
Ist day of March 1947. Section 9 gives 
power to the Custodian to take posses- 
sion of the evacuee property. Sec- 
tion 11 provides that any amount due 
to an evacuee or payable in respect of 
any evacuee property, shall be paid to 
the Custodian by the person liable to 
pay the same and the payment to the 
Custodian discharges the debtor’s liabi- 
lity to the extent of the payment made. 
Section 12 prescribes that the property 
which has vested in or of which posses- 
sion has been taken by the custodian 
shall be exempt from all legal pro- 
cess, including seizure, distress, eject- 
ment, attachment or sale by any of- 
ficer of a Court or any other authority 
and no injunction or other order of 
whatever kind in respect of such pro- 
perty shall be granted or made by any 
Court or any other authority. Sec- 
tion 14 (1) permits the Rehabilitation 
Authority to allot evacuee property to 
the refugees. Section 16(1) says that no 
creation or transfer of any right or 
interest in or encumbrance upon any 
property made in any manner what- 
soever on or after the first day of 
March, 1947 by or on behalf of an 
evacuee or by or on behalf of a per- 
son who has or may become an 
evacuee after the date of such creation 
or transfer, shall be effective so as 
1o confer any right or remedy on any 
party thereto or on any person claim- 
ing under any such party, unless it is 
confirmed by the Custodian. Sec- 
tion 19 empowers the Custodian to re- 
store the evacuee property to the law- 
ful owner subject to such conditions 
as he may be pleased to impose. Sec- 
tion 20 (1) stipulates that the Cus- 
todian may take such measures as he 
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considers necessary or expedient for 
the puree of administering, pre- 
se g and managing any evacuee pro- 
perty) which has vested in him and 
may for any such purpose as aforesaid, 
do all acts and incur all expenses 
necessary or incidental thereto. Sub- 
section (2) of that section provides. 
that without prejudice to the genera- 
lity of the provisions contained in 
sub-section (1), the Custodian may.....« 





) sell any evacuee property, not= - 


withstanding anything contained in 
any law or agreement to the contrary 
rela thereto, 


rovided that the Custodian shall 
not {nder this clause or the next 
succeeding clause sell any immovable 
evacuee property or any business or 
undertaking which is evacuee pro- 
perty, except with the previous ap- 
proval of the Central Government.” 


y. Clause (n) of that sub-sec 
empowers the Custodian to de- 
molish or dismantle any evacuee pro~- 
which in his opinion cannot be re- 
paired, or, sell the site of such property 
the materials thereof. The Custo- 
dian! can recoup all the expenses incur- 
by him in the administration of the 
evacuee property from out of the re- 

Wet in his hand in respect of that 
property. Section 22 (1)- requires the 
dian to maintain separate account 
e property of each evacuee of 
he has taken possession and 
cause to be made therein entries 
receipts and expenditure in res- 













ing that it is an Ordinance to pro- 


It is a power 

The evacuee 
d not take possession of his pro- 
He could not lease that pro- 
He could not sell that pro- 
pe without the consent of the Cus- 
fod He could not mortgage that 
property. He could not realise the in- 
come of the property on the other hand 


the (Custodian could take possession of 
that property. He could realise its 
incame. He could alienate the pro- 


perty and he could under certain cir- 
tances demolish the property. 
All ithe rights that the evacuee had in 
the property he left in Pakistan were 
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exercisable by the Custodian except- 
ing that he could not appropriate the 
proceeds for his own use. The 
evacuee could not exercise any rights 
in that property except with the con- 
sent of the Custodian. He merely 
had some beneficial - interest in that 
property. No doubt that residual in- 
terest in a sense is ownership. The 
property having vested in the Cus- 
todian, who had all the powers to the 
owner, he was the legal owner of the 
property.’ In the eye of the law the 
Custodian was the owner of that pro- 
perty. The position of the Custodian 
was no less than that of a Trustee. 
Section 9 (1) says: 


“The tax shall be payable by an 
assessee under the head “Income from 
Property” in respect of the bona fide 
annual value of property consisting of 
any buildings or lands appurtenant 
thereto of which heis the owner, 
other than such portions of such pro- 
perty as he may occupy for the pur- 
poses of any business, profession or 
vocation carried on by him the pro- 
fits of which are assessable to tax 
subject to the following allowances 
namely :— 

x x x x 

9. The question is ho is the 
“owner” referred to in this Section? 
Is it the person in whom the property 
vests or is it he who is entitled to 
some beneficial interest in the pro- 
perty? It must be remembered that 
Section:9 brings to tax the income 
from property and not the interest of 
a person in the property. A property 
cannot be owned by two persons, each 
one having independent and exclusive 
right over it. Hence for the purpose 
of Section 9, the owner must be that 
person who can exercise the rights of 
the owner, not on behalf of the owner 
but in his own right. 


10. For a_minute, let us look 
af things from the practical point of 
view. If the thousands of evacuees 
who left practically all their pro- 
perties as well as businesses in Pakistan 
had been considered as the owners of 
those. properties and businesses as long 
as the ‘Ordinance’ was in force then 
those unfortunate persons would have 


x ” 


_had to pay Income-tax on.the basis of 


the annual letting value of their pro- 
perties and on the income, gains and 
profits of the businesses left by them 
in Pakistan though they did not get a 
paisa out of those properties and 
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businesses. Fortunately no one in the 
past interpreted the law in the 
manner Mr. Mahajan wants us to 
interpret. It is true that equitable 
considerations are irrelevant. in inter- 
preting tax laws. But those laws, 
like all other laws have to be interpret- 
ed reasonably and in consonance with 
justice, 


11. The question as to who is 
the owner of a house property under 
Section 9 of the Act in circumstances 
similar to those before us came up 
for consideration before the Calcutta 
High Court in the matter of the Offi- 
cial Assignee for Bengal (Estate of 
Jnanendra Nath Pramanik), (1937) 5 
ITR 233 (Cal). In that case on the ad- 
fudication of a person as insolvent 
under the Presidency Towns Insol- 
vency Act, 1909, certain house pro- 
perty of the insolvent vested in the 
Official Assignee. The question arose 
whether the Official Assignee could be 
taxed in respect of the income of the 
property under Section 9. The High 
Court held that the property did not 
by reason of-the adjudication of the 
debtor cease to be a subject fit for 
taxation and in view of the provisions 
of Section 17 of the Presidency 
Towns Insolvency Act, the Official As- 
signee was the “owner” of the pro- 
perty and he could rightly be assessed 
in respect of the income from that 
property under Section 9. Section 17 
of the Presidency Towns Insolvency 
Act, reads: 


“On the making of an order of 
adjudication, the property of the in- 
solvent wherever situate shall vest in 
the official assignee and shall become 
divisible among his creditors, and 
thereafter, except as directed by this 
Act, no creditor to whom the insolvent 
is indebted in respect of any debt 
provable in insolvency shall, during 
the pendency of the insolvency pro- 
ceedings, have any remedy against the 
property of the insolvent in respect 
of the debt or shall commence any suit 


or other legal proceedings except with. 


the leave of the Court and on such 
terms as the Court may impose: 


Provided that this section shall 
not affect the power of any secured 
creditor to realize or otherwise deal 
with his security in the same manner, 
as he would have been entitled to re- 
alize or deal with it if this section had 
not been passed.” 
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. 12. We may note that the 
powers of the Custodian are no 
less than that of the Official Assignee 
under the Presidency Towns Insol- 
vency Act, 1909. Delivering the 
judgment of the Court in the 
Official Assignee’s case, (1937) 5 ITR 
= (Cal) (supra), Costello, J. observ- 


“With regard to the first point, 
Mr.. Page argued that although by 
Section 17 of the Presidency Towns 
Insolvency Act these properties vest- 
ed in the Official Assignee he did 
not thereby or thereupon become the 
owner of those properties within the 
meaning properly ascribable to that 
word for the purposes of the applica- 
bility of Section 9: What Mr. Page 
really invited us to do was to restrict 
the meaning of the word by putting - 
before it the qualifying adjective “be- 
neficial”. What was argued by Mr. 
Page was that the Official Assignee 
had no legal interest in the properties 
themselves, they were merely vested 
in him for the purposes of the ad- 
ministration of them in the interest of 
the creditors of the insolvent. I am 
unable to accept Mr. Page’s contention. 
In this country there is no difference 
between “legal estate” and “equita- 
ble estate”. In this connection the 
case of Sir Currimbhoy Ebrahim . 
Baronetcy Trust v. Commissioner of 
Income-tax, Bombay, 61 Ind App 209 
= (AIR 1934 PC 116) is of assistance. 
At page 217 (of Ind App) = (at p. 118 
of AIR) Sir Sydney Rowlatt when 
giving the judgment of the Privy 
Council made this observation: “In 
their Lordships’ opinion the effect 
of the Act creating these trusts is not 
to give the baronet for the time being 
any right to any part of the interest 
or property specifically or any right 
which, even granting that the legal 
title is not the only thing that can 
ever be looked at, would make it true 
to say that any proportion of the in- 
terest is not ‘receivable or any propor- 
tion of the property is not ‘owned’ by 
the incorporated trustees.” 

13. The learned Judges of the 
Caleutta High Court in reaching that 
conclusion relied on the decision in 
Commissioner of Inland Revenue v. 
Fleming, (1928) 14 Tax Cas 78. That 
appeal related to a claim for repay- 
ment of Income-tax to which the res- 
pondent claimed to be entitled in res- 
pect of “personal allowance introduc- 
ed into the Income-tax system by Sec- 
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tion 18 of the Finance Act, 1920. The 
claim arose in the following circum- 
stamces: 


14. The respondent was de- 
clared insolvent in 1921. He was then 
the; owner of heritable properties. His 
Meen lasted till May 10, 1926 
when he received his discharge on 
payment of composition and was rein- 
vested in his estate. At that time his 
estate consisted of (1) Two of the ori- 
ginal heritable properties which had 
not been’ realised by the trustee in 
the insolvency and (2) a balance in 
cash of £53 odd. During the insol- 
vency, the trustee paid Income-tax 
on|the full annual value of the two 
properties in question. The conten- 
tion of the respondent was that the 
radical right to these properties was 
in him all the time; and that; in pay- 
ing the tax, the trustee was really pay- 
ing it on his behalf — that is on his 
income — and that consequently there 
arose in each of the years in which 
the payment was made a right to de- 
duct his “personal allowance” from 
the annual value of the properties. 
THe right to this abatement is said to 
e passed to the Respondent himself 
in|virtue of the reinvestment in his 
estate which occurred upon his dis- 
charge on composition. Rejecting 

















“It is obvious that, unless during 
in question the annual 
ue of the properties was income of 
e Respondent, he cannot have any 
im to abatement of it for Income- 
purposes; and accordingly every- 
ing depends upon the soundness 
proposition that the income 


the 
I do not see how it can 
possibly be so described. It was part 
of the income arising from ‘the seques- 
trated estates vested in the trustee for 
the Respondent’s creditors. Any in- 
come that did arise from those estates 
as income of the trustee as such, and 
e (and he alone) had the right to put 
it into his pocket as income. It was 
ot income that went or could go into 
e pocket of the Respondent as in- 
ome in any of the years in question. 
ow then can it be said to have re- 
ched his pocket as income on his sub- 
equent reinvestiture.” 


15. For determining the per- 
on liable to pay tax, the test laid 
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down by the Court was to find out the 
person entitled to.that income. An at- 
tempt was made by Mr. Mahajan to 
distinguish this case on the ground that 
under the corresponding English 
statute the liability to tax in respect 
of income from prorperty is not laid 
on the owner of the property. It is 
true that Section 82 of the English 
Income-tax Act. 1952 is worded diffe- 
rently. But the principles underlying 
the two statutes are identical. This is 
clear from the various provisions ‘in 
that Act. 

16. The conclusion reached by 
Castello, J. in Official Assignee’s case, 
(1937) 5 ITR 233 (supra) receives 
support from the decision of the 
Privy Council in (1934) 2 ITR 148 = 
(AIR 1934 PC 116). The Counsel for 
the appellant was unable to point 
out to us any decision which has taken 
a view contrary to that taken in Oñ- 
cial Assignee’s case, (1937) 5 ITR 233 
(Cal) (supra). 

LT. The learned Judges of the- 
High ‘Court in reaching their conclu- 
sion that the assessee was not the 
owner of the property in the relevant 
assessment years, took assistance from 
the decisions of English Courts dealing 
with the question of levy of Income- 
tax on the income from enemy pro- 
perties taken possession of by the Cus- 
todian during war. In those cases the 
English Judges have enunciated the 
theory of suspended ownership. We 
do not think that we need call as- 
sistance from those decisions. 

18. Mr. Mahajan contended 
that despite the fact that evacuee 
property was taken over by the Cus- 
todian and that he had been conferred 
with large powers to deal with it, an 
evacuee from Pakistan who owned that 
property before he migrated to India 
still continued to be the owner of the 
property. For this contention of his 
he placed reliance on some of the 
observations of this Court in Amar . 
Singh v. Custodian Evacuee Property, 
Punjab, 1957 SCR 801 = (AIR 1957 
Therein, delivering judg- 
ment of the Court Jagannadhadas, J. 
observed (at p. 815 of the report 
SCR) = (at p. 605 of AIR): 


“Stopping here it will be seen that 
the position, in its general aspect, is 
that all evacuee property is vested in 
the Custodian. But the evacuee has not 
lost his ownership in it. The law re- 
cognised his ultimate ownership sub- 
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ject to certain limitations. The 
evacuee may come back and obtain 
return of his property, as also an 
account of the management thereof by 
Custodian.” 


19. Those observations have to 
be understood in the context in which 
they were made. Therein, their Lord- 
ships were considering whether the 
right of an evacuee in respect of the 
property left by him in the country 
from which he migrated was property 
right for the purpose of Arti- 
cle 19 (1) (f) of the Constitution 
No one denies that an evacuee from 
Pakistan has a residual right in the 
property that he left in Pakistan. 
But the real question is, can that right 
be considered as ownership within the 
meaning of Section 9 of the Act. As 
mentioned earlier that section seeks 
to bring to tax income of the property 
in the hands of the owner. Hence the 
focus of that section is on the receipt 
of the income. The word “owner” has 
different meanings in different con- 
texts. Under certain circumstances a 
lessee may be considered as the owner 
of the property leased to him. In 
Stroud’s Judicial Dictionary (3rd Edn.), 
various meanings of the word “owner” 
are given. It is not necessary for our 
present purpose to examine what the 
word “owner?” means in different 
contexts. The meaning that we give 
to the word “owner” in Section 9 must 
not be such as to make that provision 
capable of being made an instrument 
of oppression. It must be in consonance 
with the principles underlying the Act. 

20. Mr. Mahajan next invited 
our attention to the observations in 
Pollock on Jurisprudence (6th Edn 


1929) 178-80: “Ownership may be 
described as the entirety of the 
powers of use and disposal allowed 
by law............ The owner of a thing 


is not necessarily the person who at a 
given time has the whole power of 
use and disposal; very often there is 
no such person. We must look for the 
person having the residue of all such 
power when we have accounted for 
every detached and limited portion of 
it; and he will be the owner even if 
the immediate power of control and 
use is elsewhere”. 


: 2i. It is not necessary to con- 
sider whether those observations hold 
good even now because of the various 
legislative measures enacted during 
the last about forty years after those 
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observations were made. Suffice it 
to say that those observations are in- 
applicable to the case of the “owner” 
under Section 9 of the Act. 


22. Mr. Mahajan in support of 
his contention next placed reliance 
on the decision of the Patna High 
Court in Raja P. C. Lal Chowdhary 
v. Commissioner of Income-tax, (1948) 
16 ITR 123 = (AIR 1949 Pat 126). 
Therein the question was whether the 
receiver of a property appointed by 
court was the owner of the property 
for the purpose of Section 9 of the 
Act. The Court came to the conclu- 
sion that he was not the owner as the 
property did not vest in him. In fact 
in the course of the judgment, the 
Court made a distinction between a 
receiver and a trustee and an official 
assignee. In our opinion this decision 
instead of supporting the case of the 
appellant may lend some support to 
the contention of the Revenue. 


23. Reliance was next placed 
on the decision of the Calcutta High 
Court in Nawab-Bahadur of Murshida- 
bad v. Commissioner of Income-tax, 
West Bengal, (1955) 28 ITR 510 = 
(AIR 1956 Cal 242). The facts of that 
case were :— 


Properties which belonged to the 
ancestors of the Nawab of Murshida- 
bad as Rulers, were some time after 
the territories had been conquered by 
the British, settled by the Secretary 
of State for India in the year 1891 on 
the then Nawab of Murshidabad under 
a deed of settlement which provided 
that such properties “shall henceforth 
and for ever be held and enjoyed by 
the said Nawab Bahadur and such one 
among his lineal male heirs as may be 
successively entitled to hold the said 
title in perpetuity, with and subject to 
the incidents, powers, limitations and 
conditions as to the inalienability and 
otherwise hereinafter contained’. One 
of the conditions was that he was not 
entitled to sell or alienate the pro- 
perties except with the approval of 
the Governor of Bengal. The Settle- 
ment deed was confirmed by Act XV 
of 1891. The question arose whether 
Nawab of Murshidabad was liable to 
pay tax in respect of the income of 
those properties under Section 9 of the 
Act. The Court held that whatever 
might have been the original nature 
of the “State properties”, after the 
deed of settlement and the Act of 
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1891, as the dual status of the Nawab 
as the holder of the State and as an 
individual ceased, it could not be 
said that the Nawab for the time be- 
ing|was not the “owner” of such pro- 
perties for the purposes of Section 9 of 
the} Act and the Nawab was therefore 
hle to be assessed to Income-tax on 
income of such properties. The 
further held that the word 
“owner” in Section 9 of the Act ap- 
plies to owners of the whole income, 
T though they are under certain 
_ restrictions with regard to the aliena- 
tion of the properties. We are unable 
to see how this decision gives any sup- 
to the contentions advanced on 
alf of the assessee. 
. 24. After giving our careful 
anger cons to the question of law 
e 





under consideration, we have come 
to the conclusion that the assessee 
was not the owner of Neadous Hotel 
duri the relevant assessment 
years for the purpose of Section 9 of 
the Act. Hence these appeals fail and 
they are dismissed. In the circum- 
stdnces of the case we make no order 
as|to costs in these appeals. 
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(V 59 C 30) . 

(From: ene 
C. A. VAIDIALINGAM AND P. 
JAGANMOHAN REDDY. JJ. 
The Commissioner of Income Tax, 
Madras, Appellant v. M/s. 
arsa and Sons, Respondent. 
Civil Appeal No. 648 of 1967, DI- 
22-9-1971. 


(A) Income Tax Act (1922), Sec- 
tion 66 (2) — Reference to Court — 
The High Court would be justified in 
rejecting an application for requiring 
the Appellate Tribunal to make a re- 
ne when the conclusions 





Tribunal are based on findings of 
fact — Civil Petition No. 10 of 1966, 
D/- 3-10-1966 (Mys), Approved. 

ara 17) 
(B) Income-tax Act (1922), Sec- 
ibn 28 (1) (e) — Penalty. 


Though the findings given in the 


iginal assessment order for adding 
cma Petn. No. 10 of 1966, D/- 3-10- 
1966 —- Mys.) 
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Appeals dismissed. 


Khoday 


of the _ 


ALE 


certain sums for computing the tax 
may be a good item of evidence in 
the penalty proceedings, the penalty 
cannot be levied solely on the basis of 
the reasons given in the original order 
of assessment. AIR 1970 SC 1782, 
Followed. (Para 19) 

Apart from the falsity of the ex- 


planation given by the assessee in the 


penalty proceedings the Department 
must have before it before levying 
penalty cogent’ material or evidence 
from which it could be inferred that 
the assessee has consciously concealed 
the particulars of his income or had 
deliberately furnished inaccurate 
particulars -in respect of the same and 
the disputed amount is a revenue re- 
ceipt. (Para 19) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1782 (V 57) = 
(1970) 76 ITR 696, Commr. of 
Income-tax, West Bengal I v. 
Anwar Ali 18 
. M/s. R. H. Dhebar and J. Rama- 
murthi, Advocates, for Appellant. 
The Judgment of the Court was 


. delivered by 
VAIDIALINGAM, J.:— This ap- - 


peal, by special leave, by the Com- 
missioner of Income-tax, Madras, is 
against the Judgment and Order dated 
October 3, 1966 of the High Court of 


: Mysore, rejecting the appellant’s appli- 


cation filed under Section. 66 (2) of 
the Income-tax Act, 1922 (hereinafter 
to be referred as the Act) for directing 
the Income-tax Appellate Tribunal, 
Madras Bench to refer the question of 
law to the High Court. 


2; The question of law, 


as: 
“Whether on the facts and in the 
circumstances of the case the Appel- 
late Tribunal was right in cancelling 


the penalty of Rupees 35,000/- levied . 


under Section 28 (1) (c) of the Indian 
Income-tax Act, 1922.” 

3 The respondent was a firm 
carrying on business of manufacturing 


silk, carbon papers, type-writer ribbons,’ 


liquor, ‘spiritous drugs and chemi- 
cals ete. In’ respect of the assessment 
year 1955-56, the respondent had sent 
a return showing Rupees 51,214/- as 

taxable income. On looking into the 
accounts and other records, the In- 
come-tax Officer made several addi- 
tions to the amount shown in the 
return and ultimately fixed the total 
assessable income in the sum of 


which - 
the appellant wanted to be referred . 


l pte S 





1972 


Rupees 3,30,474/-. On appeal, .the 
amount was reduced and the taxable 
income was fixed in the sum of 
Rupees 2.09,575/-. In the further ap- 
peal by the assessee to the Appellate 
Tribunal, there, was no alteration in 
this figure. Only two 
were added to the income and which 
have been accepted by all the autho- 
rities require to be noticed. They are: 
Pharmaceuticals, section Rs. 77,518.00 
Chemicals section Rs. 9,900.00 


4, Relating to the Pharma- 
ceuticals section, it is the view of 
the Income-tax Officer that some of 
the sale bills produced by the respon- 
dent were found to be forged ones and 
some of the purchasers of tincture 
were also fictitious persons. There 
was no evidence produced by the as- 
sessee to show that the Kolae powder, 

. which was .very essential for the 
manufacture of tincture had been 
purchased by it. Hence the Income- 
tax Officer drew an inference that the 
respondent had not really manufac- 
tured tincture and that on the other 
hand the firm must have sold all 
alcohol illicitly. 


5. It was on this basis that the 
Income-tax Officer held that the as- 
sessee must be considered to have 
omitted to show the sum of Rupees 
77,588/-. Similarly, regarding Chemi- 
cal section, the Income-tax Officer 
found that the respondent has not 
accounted for.a part of sale of Ethyl 
Acetate and that on verification it was 
found that there has been a large 
deficit of rectified spirit. On this basis 
the Income-tax Officer drew an infer- 
ence that the firm has again secreted 
a large quantity of rectified spirit 
under the cloak of manufacture of 
chemicals. On the ground that certain 
sales had not been properly accounted 
for, the sum of Rupees 9,900/- was ad- 
ded to the taxable income of the as- 
sessee. It was on the above basis that 
the two items were included in the 


total assessable income of the assessee © 
firm. 


6. These reasons given by the 
Income-tax Officer have been, by and 
large, accepted by the Appellate As- 
sistant Commissioner and the Income- 
tax Appellate Tribunal. The. Income- 
tax Officer, Special Investigation 
Circle A, Bangalore issued a notice 
under Section 28 (1) to the respondent 


that it has concealed the particulars 
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of its income and deliberately furnish- 
ed inaccurate particulars in respect of 
the above amounts added to the total 
income and that the Income-tax Off- 
cer proposed to levy a penalty under 
Section 28 (1) (c) of the Act. No 
doubt, in the notice certain other 
items, which had already been added to 
the total income were also referred 
to. But those items have been deleted 
from the penalty proceedings by the 
Appellate Assistant Commissioner. 
Therefore, we are only concerned 
with the two items, referred to earlier. 


7. The assessee sent a reply stat- 
ing that it has not concealed the parti- 
culars of its income nor has it deli- 


-berately furnished inaccurate parti- 


culars of such income. The explanation 


-offered by the assessee was not accep- 


ted by the Income-tax Officer, and 
the latter by his order dated. February 
15, 1963 imposed a penalty of Rupees’ 
35,000/- on the ground that the res- 
pondent had concealed the particulars 
of its income. That amount of penalty 
was levied by the Income-tax Officer 
on the ground that over and above the 
two items relating to the Pharmaceuti- 
cals and Chemical sections, there has 
been concealment of three more items 


totalling Rupees 32,267/-. They were: 
Silk business; shortage in 
twisted silk yarn Rs. 14,545.00 


Shortage in Artificial silk Rs. 3,434.00 
Carbons; Unaccounted 
consumption Rs. 14,288.00 
8. It was on this basis that the 
total penalty was levied. 


9. On appeal to the Appellate 
Assistant Commissioner., the latter, no 
doubt deleted these three items 
totalling Rupees 32,267/- from the 
penalty proceedings, but confirmed the 
order of the Income-tax Officer re- 
garding the two other items holding 
that the omission by the assessee to 
include the - said two items amounted 
to the firm concealing particulars re- 
garding its income under Sec- 
tion 28 (1) (c) of the Act. The penalty 
amount levied by the Income-tax Offi- 
cer was also confirmed. Though the 
Appellate Assistant Commissioner re- 
duced the quantum of concealment, — 
even assuming that there has been a 
concealment, — he did not make any 
reduction in the penalty actually levi- 
ed by the Income-tax Officer. 


10. The assessee carried the 
matter in appeal before the Income- 
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tax Appellate Tribunal, Madras Bench. 
The| main grievance made by the as- 
sesse was that there has been no 
independent consideration by the In- 
come-tax Officer or the Appellate 
Assistant Commissioner whether even 
on the basis that there has been an 
omission by it to include certain items 
in (its return, such omission came 
within Section 28 (1) (c) of the Act, 
so as to attract the levy of penalty. 
The assessee also contended that both 
the |Income-tax Officer and the Appel- 
lat Assistant Commissioner have 
mainly relied on the reasons given in 
the| order of assessment for adding 
yeni two items in the total income. 
Acdording to the assessee there has 
been no proper exercise of jurisdic- 
tion under Section 28 of the Act. 


11. The Income-tax Appellate 
Tribunal by its order dated Novem- 
ber 13, 1964 set aside the order of the 
Income-tax Officer as confirmed by 
the Appellate Assistant Commissioner 
levying penalty on the respondent. 


12. The Commissioner of In- 
come-tax filed an application under 
Seetion 66 (1) of the Act, requiring 
the Appellate Tribunal to draw up a 
statement of the case and refer the 
question extracted in the earlier part 
of ithe judgment, to be referred to the 
High Court. The Appellate Tribunal 
byl its order dated June 7, 1965 re- 
eS the said application on the 
ground that the reasons given by it 
for setting aside the penalty proceed- 
ina were all based on findings of fact 
and that no question of law arose out 
ofj those findings. 

13. The appellant filed an ap- 
plication before the High Court of 
Mysore under Section 66 (2) for direc- 
tions being issued to the Appellate Tri- 
bunal to state the case and refer the 
Tibana of law, which the Appellate 








Tribunal has refused to refer. A Divi- 
sion Bench of the High Court by 
its order dated October 3, 1966 dis- 
missed the appellant’s application on 
the ground that the finding of the Ap- 
pellate Tribunal that the Income-tax 
Department had failed to prove that 
the assessee had concealed its income 
ai that it had deliberately furnished 
inaccurate particulars of its income 
e all on facts and that no question 
law arises from the order of the 
Appellate Tribunal. : 

14. Mr. Dhebar, learned coun- 
sel for the appellant, urged that the 
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order of the High Court is erroneous. 
According to him the view of the 
High Court that the conclusions arriv- 
ed at by the Appellate Tribunal are 
all on facts and that no question of 
law arises, is erroneous. The counsel 
urged that there has been an omission 
by the respondent to include in parti- 
cular two items which are the subject 
of penalty proceedings and the order of 
assessment in that regard has become . 
final. Hence it follows that this is a 
case where the assessee has concealed 
the particulars of its income or has 
deliberately furnished inaccurate parti- 
culars of its income. Both the In- 
come-tax Officer as well as the Appel- 
late Tribunal have in the penalty pro- 
ceedings gone elaborately into this 
aspect before levying penalty. The 
approach made by the Appellate Tri- 
bunal when it set aside the orders 
levying penalty is not justified in law. 
Therefore, he, urged that the High 
Court should have directed the Ap- 
pellate Tribunal to `state a case and 
Tefer the question of law as prayed 
for by the appellant. 


15. The respondent has not 
entered appearance before us. We 
have been taken through the entire 
proceedings leading up to the order 
levying penalty. We have also gone 
through the reasons given by the In- 
come-tax Officer for levying penalty 
as well as the order of the Appellate 
Assistant Commissioner confirming 
the same. We cannot accept the con- 
tention of Mr. Dhebar that the Appel- 
late Tribunal has summarily in- 
terfered with the orders levying 
penalty. We have fone through 
the order of the Appellate Tri- 
bunal and we find that it has 
considered the circumstances under 
which the additions came to be made 
by the Department in the assessment 
proceedings as well as the points that 
were pressed before it, on behalf of 
the assessee as well as the Appellate 
Assistant Commissioner. It is the 
view of the Appellate Tribunal that 
the Department has not established 
that the assessee has not manufactured 
tincture and that it had sold only 
aleohoL This conclusion arrived at 
by the Income-tax Officer in the 
penalty proceedings according to 
the Appellate Tribunal, purely one of 
conjecture or surmise. The Appel- 


late Tribunal, no doubt was prepared 
to accept the contention of the De- 
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partment that there were a lot of 
doubtful circumstances. Notwith- 
standing these circumstances the Ap- 
pellate Tribunal is of the view that 
when admittedly there are Excise au- 
thorities in the premises of the respon- 
dent, it is very difficult to hold that 
those officers would have permitted 
the assessee to utilise the alcohol for 
other purposes. The Appellate Tri- 
bunal has also held that even the sale 
bills produced by the respondent, con- 
tain the proper permit numbers given 
by the Excise authorities and that the 
Income-tax Department have not 
made any inquiries from the Excise 
authorities whether those relevant 
sales have been made without their 
authorisation. The Appellate Tribunal 
has further held that there is on stock 
discrepancy in Kola Liquidum if the 
transactions are considered as a whole 
for the entire period. Therefore, re- 
parding Pharmaceuticals section the 
Appellate Tribunal finally held that 
though there may be certain doubtful 
transactions, it cannot be stated that 
the assessee has made any deliberate 
attempt at concealment. Regarding 
the Chemical section, the Appellate 
Tribunal is of the view that though 
there may be justification for making 
additions in the original assessment 
order to the amount shown in the re- 
turn, those additions by themselves 
cannot lead to the conclusion that the 
respondent has concealed its income 
or that it has furnished deliberately in- 
accurate particulars. 


16, It was on the basis of 
these findings that the Appellate Tri- 
bunal has set aside the order levying 
penalty, . 


17. One thing that strikes us 
when going through the order of the 
Income-tax Officer levying penalty 
and the order of the Appellate As- 
sistant Commissioner confirming the 
said levy, is that there is not much of 
an independent discussion regarding 
the material question that has to be 
considered, namely, whether the firm 
has concealed the particulars of its in- 
come or whether it has deliberately 
furnished inaccurate particulars of such 
income. On the other hand, the In- 
come-tax Officer after referring to the 
explanation furnished by the assessee 
to the show cause notice clearly says 
that the facts relating to the un- 
accounted items have been fully. dis- 
cussed already in the relevant assess- 
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ment orders for the concerned assess- 
ment year and that the reasons given 
therein need not be repeated again. 
Then there is only a very summary 
disposal of the plea raised by the res- 
pondent that he has not concealed the 
particulars of his-income, nor has it 
deliberately furnished inaccurate 
particulars of its income, the approach 
made by the Appellate Assistant Com- 
missioner is not far different from 
that of the Income-tax Officer. In fact 
the Appellate Assistant Commissioner 
makes a further guess that in view of 
the fact that there were very many 
dry areas bordering Mysore, the res- 
pondent would have surreptitiously 
sold alcohol that was supplied to it 
without using it for the purpose of 
making tincture. It is the view of 
the Appellate Assistant Commissioner 
that the mere fact that there are Ex- 
cise authorities to control the activities 
of persons like the assessee, is of no 
material consequence. From what we 
have stated above, it is clear that 
while there has been no proper ap- 
proach made by either the Income-tax 
Officer when he levied penalty or by 
the Appellate Assistant Commissioner 
when he confirmed the order levying 
penalty, the Appellate Tribunal, on 
the other hand, has made a very 
correct and judicial approach in con- 
sidering the question whether the 
penalty provisions are attracted as 
against the respondent. After a very 
fair and full consideration of the 
material circumstances, the Appellate 
Tribunal has set aside the order levy- 
ing penalty. As rightly pointed out 
by the High Court, the conclusion 
drawn by the Appellate Tribunal are 
all on findings of fact recorded agains! 
the Department. On those findings of 
fact, there was no question of law aris- 
ing for reference being made to the 
High Court. Under those circum- 
stances, the High Court was perfect- 
ly justified in rejecting the applica- 
tion filed by the appellant under Sec- 
tion 66 (2) of the Act. 


18. Before we conclude we 
may refer to the decision of i 
Court in Commissioner of Income-tax, 
West Bengal I v. Anwar Ali, (1970) 
76 ITR 696 = (AIR 1970 SC 1782) 
wherein it has been held that one of 
the principal objects in enacting 
Section 28 is to provide a deterrent 
against recurrence of default on the 
part of the assessee and that Section 28 
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is penal in the sense that its conse- 
quences are intended to be effective 
deterrent which would put a stop to 
the |practices which the ligislature.con- 
siders to be against the public interest. 
It been further held that the De- 
partment must establish -that the re- 
ceipt of the amount in dispute consti- 
tutes the income of the assessee and if 
ihe is no evidence on record except 
the explanation given by the assessee, 
W. explanation has been found to 
be false, it does not follow that the 
receipt constitutes its taxable income. 
It has been further held that as the 
proceedings under Section 28 are of 
a penal nature and the burden is on 
thei Department to prove that a par- 
ticular amount is revenue receipt, it 
is legitimate to say that the mere 
fact that the explanation of the asses- 
see|is false, does not necessarily give 
ris¢ to the inference that the disputed 

unt represents the income. It has 
oes pointed out in the said decision 
that the finding given in the assess- 
ment proceeding for determining or 
eR the tax is not conclusive 





though it may be good evidence. It 
has been further held by this Court 
in the above decision: 


“Before penalty can be imposed 
the entirety of circumstances must 
reasonably point to the conclusion that 
the disputed amount represented in- 
corme and that the assessee had con- 
scipusly concealed the particulars of 
his income or had deliberately furnish- 
ed|inaccurate particulars.” 


19. From the above it is clear 


in|character, the Department must 
establish that the receipt of the amount 
in| dispute constitutes income of the 
assessee. Apart from the falsity of 
the explanation given by the asses- 
see, the Department must have be- 
fore it before levying penalty cogent 
material or evidence from which it 
could be inferred that the assessee 
h consciously concealed the par- 
tidulars of his income or had deli- 
berately ‘furnished _ inaccurate par- 
ticulars in respect of the same and 

t the disputed amount is a revenue 
receipt. No doubt the original assess- 
ment proceedings, for computing the 
tak may be a good item of evidence 

the penalty proceedings; but the 

alty cannot be levied solely on the 
b of the reasons given in the ori- 
inal order of assessment. 












State Bank of India v. R. K. Jain 


ALB. 


20. In the case before us we 
have already pointed out that in the 
order levying penalty the Income-tax 
Officer has categorically stated that 
the reasons for adding the disputed 
amounts in the total income of the 
assessee have been already discussed 
in the original order of assessment 
and that they need not be repeated 
again. The Appellate Assistant Com- 
missioner, we have already pointed 
out, has made only a guess. work. 
That clearly shows that except the 
reasons given in the original assess- 
ment order for including the disputed 
items in the total income the Depart- 


-ment had no other material or evidence 


from which it could be reasonably 
inferred that the assessee had con- 
sciously concealed the particulars of 
his income or had deliberately ae 
ed inaccurate particulars. 

21. For all the reasons given 
above, it follows that there is no 
merit'in the appeal and it is accord- 
ingly dismissed. As the respondent 
has not appeared, there will be no 


order as to costs. 
Appeal dismissed. 





AIR 1972 SUPREME COURT 136 
(V 59 C 31) ; 
(From: Award of Industrial Tribunal 

— Chandigarh)* 
C. A. VAIDIALINGAM AND 

P. JAGANMOHAN REDDY JJ. 
The State Bank of India, Appel- 
Tant v. R. K. Jain and others, Respon- 


: dents. 


Civil Appeal No. 992 of 1967, 
D/- 17-9-1971. 

{A) Industrial Disputes Act (1947), 
S. 15 — All India Industrial Tribunal 
(Bank Disputes) Award — (Sastry 
Award) Chapter XXV S. 3 — Para 521 
Cl. 10 — Order of termination of ser- 
vices of workman based on report of 
domestic inquiry — Natural. justice — 
Violation of — Absence of reasonable 
opportunity fo defend — First en- ` 
quiry abandoned for no' fault of delin- 
quent workmen and second enquiry 
held by management in spite of pro- 
test — Request by workman to mana- 
gement in second enquiry to summon 


*(Reference No. 4/e of 1966, D/- 7-4- 
1967 — Ind. Tri — Chandigarh). 
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at their expense witnesses (whom he 
had produced in the abandoned en- 
quiry) at his own expense, refused 
— There was denial of reasonable 
opportunity to defend and iv- 
quiry held vitiated by violation of 
principles of natural justice — (X-Refs 
Natural justice). 


Sub-cl. (a) of Cl. 10 of para 521 
of Chap. XXV Sec. 3 of Sastry Award 
incorporates substantially the prin- 
ciples of natural justice in the conduct 
of an inquiry and also of giving a 
reasonable opportunity to the workman 
concerned to defend himself which 
includes a right to cross-examine the 
witnesses on the side of the manage- 
ment and also to adduce evidence in 
support of his defence. (Para 20) 


The termination of an employee’s 
service must be preceded by a proper 
domestic inquiry held in accordance 
with the rules of natural justice. If 
no reasonable opportunity was pro- 
vided toa delinquent to place his 
defence, it cannot be characterised as 
a proper domestic inquiry held in 
accordance with the rules of natural 
justice. (Para 24) 


The delinquent workman,- whose 
services were terminated on the basis 
of the report of the second domestic 
inquiry into his misconduct, had in- 
curred heavy expenses in the pre- 
vious enquiry in bringing his two wit- 
nesses to give evidence on his side. 
But that enquiry was abandoned by 
the management for no fault of the 
workman and a second enquiry was 
‘ conducted by the management of its 
own volition in spite of protests made 
by the workman. The management, 
while bearing the expenses of the 
second enquiry regarding its own wit- 
nesses, refused to accept the request 
of the workman to summon at its ex- 
pense his two witnesses who had given 
evidence on his side in the first in- 
quiry. The order of discharge was set 
aside by the Industrial Tribunal as 
violating the rules of natural justice: 


Held that the Industrial Tribunal 
was justified in the circumstances, in 
holding that there has been a viola- 
tion of the principles of natural justice 
in the conduct of the domestic inquiry 
and that the workman was not afford- 
ed a reasonable opportunity to place 
his defence before the inquiry officer. 
It might be that the order of the In- 
quiry Officer declining to ask the 
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management to produce the workman’s 
witness might be justified, because the 
Inquiry Officer had discretion to con- 
sider whether their evidence would 
be relevant or not. But the Inquiry 
Officer who was part of the manage- 
ment, was not justified in not for- 
warding the request of the workman 
to arrange for the production of the 
two witnesses of the workman. There- 
fore, it followed that the domestic in~ 
quiry suffered from a very serious 
infirmity and in consequence the order 
of discharge based upon the findings 
recorded in such an inquiry could not 
be sustained: Case law referred. 
(Para 29) ` 
(B) Industrial Disputes Act (1947), 
S. 15 — All India Industrial Tribunal 
Bank Disputes) Award, Chap. XXV, 
. 3 — Para 521 Cl. 10 (c) Order 
i discharge of workman based solely 
on report of domestic inquiry — In- 
quiry found vitiated — Termination 
order cannot be justified by manage- 
ment relying on last part of Cl. 10 (c) 
of para 521. 


Where the management bases its 
order of discharge solely on the find- 
ing of the domestic inquiry finding 
the ‘workman guilty of the charges 
levelled against him, and the inquiry 
is found to be vitiated by the tribunal, 
it is not open to the management to 
,Tely on the last part of sub-cl. (c) of 
"CL 10 of para 521 and justify the order 
of discharge on the ground that the 
management did not think it expedient 
to retain the workman in its service. 

(Para 31) 

{C) Industrial Disputes Act (1947), 
S. 15 — All India Industrial Tribunal 
(Bank Disputes) Award, Chap. xxv 
S. 3 — Para 521 Cl. 10 (c) — Right of 
management to adduce independent 
evidence before Industrial Tribunal to 
Justify its order of punishment — 
When available Order sought by 
management before Tribunal to be 
justified solely on basis of report of 
domestic inquiry — Management can 
make no grievance for not being given 
opportunity to adduce independent 
evidence in support of its action, be- 
fore Tribunal. 


Where an order of discharge of a 
workman passed by the management 
is challenged in a reference before the 
Industrial Tribunal, it is open to the 
management to rely upon the domestic 
inquiry conducted by it and satisfy 
the Tribunal that there is no infirmity 


_138 |S. C. 
attached to the order of discharge 
passed by it. The management has 


also|got a right to justify on facts as 
welll that its order of discharge was 
proper. f (Para 34) 


(The point to be noted is that the 
inquiry that is conducted by the Tri- 
bunal is a composite inquiry regard- 
ing je order which is under challenge. 





If the management defends its action 
solely on the basis that the domestic 
inquiry held by is proper and valid 
andlif the Tribunal holds against the 
management on that point, the mana- 
gement will fail. On the other hand, 
` if the management relies not only on 
the | validity of the domestic inquiry, 
but |also adduces evidence before the 
Trihunal justifying its action, it is 
open to the Tribunal to accept the 
evidence adduced by the management 
andj hold in its favour even if its 
i is against the management re- 
garding the validity of the domestic 
inquiry. It is essentially a matter for 
the; management to decide about the 
stand that it proposes to take before 
the! Tribunal. It may be emphasised 
that it is the right of the management 
to — its order by adducing also 





indépendent evidence before the Tri- 
bunal. It is a right given to the 
management and it is for the manage- 
ment to avail itself of the said oppor- 
tunity. There is therefore no scope 
to raise a controversy about the stage 
when the management has to adduce 
evidence before the Tribunal to justify 
thej action taken by it. 1970 Lab IC 
510) (Madh Pra) and (1971) 22 Fac LR 
370) (Delhi), Overruled; 1970 Lab IC 
102) (Orissa), Approved. (Paras 35, 36) 


Where management’s stand before 
the! Industrial Tribunal was that it was 
prepared to justify the legality of the 
order of discharge passed against the 
workman solely on the basis of the 
domestic inquiry held by it and it 
never offered to produce any evidence 
before the Tribunal apart from the 
inquiry proceedings, it is clear that 
no (opportunity to adduce incependent 
evidence before the Tribunal was 
asked for by the management or even 
availed of and the management has no 
right to make a grievance in the ap- 
pedl before the Supreme Court against 
the order of the Tribunal that it has 
fing been given an opportunity to jus- 
Tri 





the order of discharge before the 
ibunal specially if it has not even 
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made a grievance of it in the. special 
leave petition under the Constitution. 
(Para 41) 
Cases Referred: Chronological Paras 
(1971) 22 Fac LR 370 = 1971-1 
Lab LJ 167 (Delhi), Prem 
Nath Motors Workshop Private 
Ltd. v. Industrial Tribunal, 
Delhi 39 
(1970) 1970 Lab IC 510 = 1970 
Jab LJ 8, Madhya Pradesh 
State Road Transport Corpora- 
tion v. Industrial Court, Ma- 
dhya Pradesh 38 
(1970)'1970 Lab IC 102 = (1970) 
Il Lab LJ 337 (Orissa), M/s. 
Hindustan Steel Ltd. v. Their 
Workmen 37 
(1966) AIR 1966 SC 1672 (V 53) 
= 1966-2 Lab LJ 602, Tata 
Oil Mills Co. Ltd. v. Their 
Workmen 22 
(1965) AIR 1965 SC 155 (V 52) 
= (1964) 7 SCR 555, Tata Oil 
Mills Co. Ltd. v. Its Workmen 23 


(1965) AIR 1965 SC 1803 (V 52) 
= (1965) 3 SCR 588, Work- 
men of the Motipur Sugar 
Factory (P) Ltd. v. Motipur 
Sugar Factory : 33 
(1964) AIR 1964 SC 339 (V 51) 
= (1964) 3 SCR 601, Anand 
Bazar Patrika (P) Ltd. v. Its 
Workmen 22, 24 
(1962) 1962-3 SCR 684 = 1961- 
2 Lab LJ 644, Bharat Sugar 
Mills Ltd. v. Jai Singh 33 
(1960) AIR 1960 SC 160 (V 47) 
= (1960) 1 SCR 806, Punjab 
National Bank Ltd. v. Its 
Workmen 33 
(1959) AIR 1959 SC 923 (V 46) 
= (1959) Supp (2) SCR 836, 
Sasa Musa Sugar Works (P) 
- Ltd. v. Shobrati Khan 33 
(1959) AIR 1959 SC 1111 (V 46) 
= (1960) 1 SCR 32, Phulbari 
Tea Estate v. Its Workmen 33 
(1958) AIR 1958 SC 130 (V 45) 
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The Judgment of the Court was 
delivered by 


VAIDIALINGAM, J.: This appeal, 
by special leave, by the State Bank 
of India, is against the award dated 
April 7, 1967 of the Industrial Tri- 
bunal, Chandigarh, setting aside the 
order of the appellant, discharging the 
services of the first respondent and 
directing his reinstatement with full 
back wages. 


2. The first respondent joined 
the service of the appellant on June 
13, 1955 as a Money Tester and was 
working in that capacity at the Ambala 
City Branch in July, 1960. On July 
26, 1960, he was deputed to supervise 


the remittance of unissuable 
notes of Rs. 87,48,000/- from the 
Ambala City Branch to the Note 


Cancellation and Verification Sec- 
tions of the Reserve Bank of India, 
Ludhiana for destruction. According 
to the appellant the procedure adopt- 
ed for such purpose was: the currency 
notes intended to be carried for de- 
struction to the concerned section 
of the Reserve Bank of India, are 
examined, counted and then tied in 
bundles with a label or slip attached 
to each packet containing the parti- 
culars including the initials of the 
examining officer. Each packet is 
then recounted by the Money Tester 
and the latter puts his initial on the 
label or slip in token of his having 
done the recounting, the idea being, 
that if any shortage is discovered 
subsequently, the person whose in- 
itials are found on the label or slip 
can be made liable to account for 
the deficiency, and be asked to make 
good the same. Accordingly, when 
the money was taken by the first 
respondent on July 26, 1960 and 
delivered to the Note Cancellation 
and Verification Section of the 
Reserve Bank of India, Ludhiana, 
officials therin noted a shortage of 
Rs. 100/- in the packet containing 
Rs. 10/- denomination notes. Such a 
deficiency was noted in the packet 
to which was tacked the label bearing 
the initials of R. K. Jain. The short- 


age was pointed out to R. K. Jain by ` 


officials of the Reserve Bank of India, 
and the packet was handed back to 
the former to enable him to satisfy 
himself regarding the shortage. R. K. 
Jain, under the guise of trying to 
unstitch the packet, tore off the label 
bearing his initials in spite of the pro- 
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test made by the officials of the 
Reserve Bank of India. The torn label 
was picked up and as it contained 
the initials of R. K. Jain, the officials 
of the Reserve Bank of India kept the 
torn pieces intact. Later on, a verbal 
inquiry was made by the Superin- 
tendent of the Reserve Bank of India 
and R. K. Jain admitted the shortage 
by his letter dated July 29, 1960. In 
that letter, addressed to the Reserve 
Bank of India, R. K. Jain stated that 
while counting the packet containing 
the Rs. 10/- notes in which a shortage 
of Rs. 100/- was found, the slip was 
torn by him inadvertently and that 
he repasted the slip, after having con- 
firmed the mutilation as desired by 
the officials of the Reserve Bank of 
India. Ambala City Branch of the 
appellant, addressed a letter dated 
August 13, 1960 to R. K. Jain regard- 
ing the reports made by the Currency 
Officer, Reserve Bank of India and 
the Superintendent in charge of the 
Reserve Bank of India, Ludhiana, 
regarding the shortage of Rs. 100/-. 
In that letter, after referring to the 
counting of the packet by the first 
respondent and his tearing the label 
and repasting it, it is stated that the 
first respondent is responsible for the 
shortage as he has put his signature 
in the label in token of having re- 
counted the packet and found it to 
be correct. It was further stated that 
the first respondent tore off the label 
because it contained his initials and 
this was done to avoid any liability 
or responsibility. These acts were 
stated to amount to gross misconduct 
and R. K. Jain was called upon to 
submit his explanation to the Head 
Office of the appellant. On August 
16, 1960, the first respondent stated 
that the packet containing soiled 
notes was handled by several persons 
and counted more than once both 
in the Branch at Ambala as well 
as in the concerned section of 
the Reserve Bank of India, Ludhiana. 
After referring to the fact that the 
packet was given to him for recount- 
ing, as the officers asked him to hurry 
up the matter and to return the packet 
soon, and as there was a shortage of 
Rupees 100/-, he got confused and 
while handling the packet the cover- 
ing slip tore off accidentally. This 
fact was explained to the officer of 
the Reserve Bank of India. He fur- 


ther stated that he did not destroy the 
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label deliberately to avoid any liabi- 
lity.| The first respondent has fur- 
ther] stated that on the morning of 
July 26, 1960, ten notes of rupee one 





denamination were found short ina 
pac which was verified and found 
correct by the staff of the Reserve 
Bank of India. But later on the 


. Superintendent of the Reserve Bank 
dia detected the shortage and this 
defidiency was made up by the staff of 
Reserve Bank. The Concerned staff 
Reserve Bank, who had made up 

the deficiency, was not well disposed of 
ds him as he declined to accede 

eir request to reimburse them in 

sum of Rupees 10/- which they 
to make good due to their negli- 
aan š Therefore, the staff of the 
Reserve Bank in the concerned sec- 
tion! has made a false allegation that 
the Islip was deliberately torn off by 
the |first respondent. R. K. Jain has 
er stated that he had put in 










3. Not satisfied with the ex- 
planation given by R. K. Jain, the ap- 
pellant placed him under suspension 
with effect from September 6, 1960 
g an inquiry, which had been 
against his conduct. By 
lett r dated October 10, 1960, R. K. 
was required to show cause why 
disdiplinary action should not be 
taken against him on the following 


“(i) That during the course of 
ination of Ambala City Branch 
remittance of non-issuable notes sent 
to the Note Cancellation and Verifica- 
‘tion Section of the Reserve Bank of 
India, Ludhiana, on 26-7-60, under 
your supervision, 10 pieces of Rupees 
10/L notes were found short in one 
pariet the ‘packet in question was 
recpunted by you at the Branch. 


Gi) That when you were given 
the aforesaid packet for satisfying 
yourself regarding the shortage, you 
tried to unstitch it and in the process 
tore off the label stitched on the packet 
despite instructions not to do so. On 
Jabel being examined by the 
Superintendent-in-charge of the Re- 
e Bank’s Note Cancellation Sec- 
it was revealed that the label bore 
signature in token of your hav- 





tio 
yo 


ing} counted the packet in question. It- 


is, therefore, obvious that you tried to 
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destroy the label in order to absolve 
yourself of the responsibility for the 
shortage in question.” 

He was further directed to submit hig 
explanation within 10 days of the 
receipt of the charge-sheet. 


4.° It will be seen from the 
above that the charges against R. K. 
Jain were twofold: (i) There was a 


‘shortage of 10 pieces of notes of 


Rupees 10/- denomination in the 
packet which contained the label be- 
aring his initial; and (ii) That he 
tried to destroy the label in order to 
absolve himself from the liability fon 
the shortage. 


5.  R. K. Jain sent his explana- 
tion to the charges by his letter dated 
October 18, 1960. While admitting 
that he was deputed on July 26, 1960 
to remit unissuable notes in the con- 
cerned section of the Reserve Bank of 
India, Ludhiana, and the shortage being 


. found and the packet being given to 


him for recounting, R. K. Jain Has 
stated that as the packet- had been 
handled by different persons in the 
offices of the two banks, the stitching 
had become loose. Therefore, when 
the packet was being recounted by 
him, the slip tore off accidentally, as 
the staff of the Reserve Bank desired 
him to confirm the mutilation of the 
slip, he signed a Jetter which had been 
drafted by them on being assured that 
it was a routine procedure to be adopt- 
ed. He denied that he deliberately 
tore off the slip bearing his initial to 
avoid responsibility for the shortage 
of currency notes. In turn he alleged 
that ‘the staff of the Reserve Bank of 
India at Ludhiana, in the Note Can- 
cellation and Verification Section 
was prejudiced against him as he had 
declined to accede to their request to 
pay them a sum of Rupees 10/- which 
they had to make good in respect of an- 
other packet. He denied the charges 
as baseless and as he had signed the 
Jetter of July 29, 1960, as drafted by 
the staff of the Reserve Bank of India, 
Ludhiana, he requested that the pro- 
ceedings may be dropped. 


6. It is seen that there was a 
Departmental Inquiry conducted by 
one B. P. Tiwari, an officer of the ap- . 
pellant Branch at Ambala. The in- 
quiry commenced on December 23, 
1960 and the Inquiry Officer submit- 
ted his report on February 2, 1961 
holding R. K. Jain guilty of the 
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charges Tevelled against him. It is 
not necessary for us to advert to the 


findings in this report as a fresh in- 


quiry was conducted later. It is only 
necessary to note that during the in- 
quiry proceedings conducted by B. P. 
Tiwari, the first respondent had exa- 
mined Pooran Singh and Sanjhi Ram, 
who were Cashiers at the Jullundur 
and Amritsar Branches respectively 
of the appellant Bank, as his defence 


witnesses. They had given evidence - 


complaining about the behaviour of 
the staff of the Reserve Bank of India 
in the Note Cancellation Section parti- 
cularly towards potdars of the State 
Bank of India. It is also seen that some 
Officers of the Reserve Bank of India 
at Ludhiana in the Note Cancellation 
Section had given evidence for the ap- 
pellant. Those officers surprisingly 
refused to be cross-examined by the 
first respondent during that inquiry. 
This resulted in the Deputy General 
Secretary of the State Bank of India’s 
Staff Association sending a letter on 
December 24, 1960 to B. P. - Tiwari 
pointing out that in the inquiry that 
was being conducted by him, the em- 
ployees of the Reserve Bank of India, 
at whose instance the charges had 
been framed aganist R. K. Jain, did 
not permit the delinquent to put them 
any question in cross-examination. In 
fact, it is averred that those officers of 
the Reserve . Bank of India flatly re- 
fused to answer any questions that 
were put by R. K. Jain and his re- 
presentative and also declined to 
answer any questions put to them in 
cross~examination. It was alleged 
that the statements given by those 
officers of the Reserve Bank of India 
were one sided and R. K. Jain and his 
representative had to sit as spectators 
during the inquiry. The inquiry was 
quite contrary to the procedure to be 
adopted in disciplinary action taken 
in respect of Bank employees. Not- 
withstanding this grievance made on 
behalf of the first respondent that the 
inquiry was opposed to all principles 
of natural justice and was not a pro- 
per inquiry, nothing seems to have been 
done by the appellant, as will be seen 
from the fact that the inquiry pro- 
ceeded and the report, finding R. K. 
Jain guilty, was sent by B. P. Tiwari, 
so late as February 2, 1961. 


T. It is stated by the po an 
that when the report of B. P. 


N 
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was considered, the grievance made 
on behalf of R. K. Jain in the letter 
dated December 24, 1960 was taken 
into account and it was decided that 
the inquiry conducted by B. P. 
Tiwari, was nota proper one and 
hence a de novo inquiry was directed 


“to be done by another Officer B. D. 


Sharma. It may be mentioned that 
there is no order of the appellant on 
record, in and by which they directed 
a de novo inquiry by B. D. Sharma. 


8. It appears that the new In- 
quiry Officer B. D. Sharma sent a 
communication dated May 27, 1961 to 
R. K. Jain that he will be conducting 
another inquiry against him on the 
charges originally framed and that 
the inquiry is fixed for June 14, 1961. 
On receipt of this communication the 
Deputy General Secretary of the 
State Bank of India Staff Association 
sent a reply on June 10, 1961 to B. 

. Sharma stating that the Associa- 
tion was astonished about the pro- 
posal to have a second inquiry. The 
letter proceeds to state that B. P. 
Tiwari conducted an inquiry about 
six months back and that though a 
report appears to have been sent by 
him to the Head Office, no copy of 
such a report had been furnished to 
R. K. Jain. The Association has been 
making several inquiries from the 
Head Office regarding the matter, but 
the only reply that was received by it 
was that the matter was receiving the 
attention of the Head Office. The 
Staff Association further protested 
very strongly against the Bank’s action 
in holding a fresh inquiry and that it 
was unjustified and amounted to an 
unfair labour practice. The Associa- 
tion further charged the management 
that they were somehow or the other 
intent on finding R. K. Jain guilty of 
some charge or the other and to punish 
him. On these grounds the Associa- 
tion made a request to cancel the 
second inquiry proposed to be held. 
A copy of this communication was 
also sent to the Secretary and 
Treasurer of the appellant Bank at 
New Delhi requesting him to look 
into the matter and stop the fresh in- 
quiry proposed to be conducted by B. 
D. Sharma on June 14, 1961. But the 
Inquiry Officer, by his letter dated 
June 13, 1961 informed R. K. Jain 
that the inquiry will be held on June 
14, 1961 as already intimated. Again 
on-June 14, 1961 the Deputy General 
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Secretary of the Staff Association sent 
a communication to the Inquiry Offi- 
cer that the Head Office has not in- 
ed R. K. Jain that a fresh inquiry 
is pyoposed to be conducted and that 
in fact even the details of the inquiry 
relating to the one conducted by B. P. 
Tiwdri have not been furnished to 
i The Association again requested 


the f Inquiry Officer to stop holding 
the inquiry and furnish R. K. Jain 
with a copy of the previous inquiry 


proceedings. 





à We will have to refer to 
certain further correspondence that 
passed between the Inquiry Officer 

the Staff Association on behalf of 


R. K. Jain. It is enough to state that 
R. K Jain, when he found that the in- 
quiry was being proceeded with con- 
sented to take part under protest. 
He made a request to the Inquiry Offi- 
cer to summon five witnesses who are 
employees of the appellant Bank. 
The; Inquiry Officer rejected the re- 
quest of R. K. Jain regarding three of 
those witnesses on the ground that 
ir evidence will not be useful for 
inquiry. Regarding the two 

the Inquiry Officer informed 
Jain that the latter should 
ge for producing those witnesses 
inquiry at his expenses. R K. 
pleaded that those witnesses were 
ined by him in the previous pro- 
expense and that he 









nse. But this plea was not accept- 
ed by the Inquiry Officer and the pro- 
ings were conducted without 
those witnesses being examined on 
lf of R. K. Jain. 


10. The inquiry proceedings 
were conducted by B. D. Sharma be- 
tween June 14, 1961 and July 12, 1962- 


B. D. Sharma sent his report to the 
Head Office on August 23, 1962. In 
thei said report the Inquiry Officer 
found that R. K. Jain was responsible 
for Ithe shortage of the currency notes 
and; that he deliberately tore off the 
slip| bearing his initials in the packet 
where the deficiency was noted and 


this was done with the intention of 
destroying evidence of his having 
recounted the packet. The findings 


are by and large based upon the evi- 
dence of the officers of the Reserve 
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Bank of India, who in the previous 
inquiry had refused to be cross-exa- 
mined. On receipt of the report, the 
Superintendent of the Ambala City 
Branch of the appellant by his letter- 
dated March 4, 1963 intimated R. K. 
Jain that the Inquiry Officer B. D. 
Sharma has found him guilty of the 
charges framed against him. It was 
further stated that the appellant has 
come to the decision that R. K. Jain 
should be discharged from service of 
the Bank without notice in terms of 
paragraph 521 (10) (c) of the Sastry 
Award read with paragraph 18.28 of 
the Desai Award. R. K. Jain was de- 
sired to show cause within a week why 
the proposed punishment should not be 
imposed. He was also informed that 
he would be given a hearing before 
final orders are passed, if he so desired. 


11. The first respondent sent a 
reply on March 28, 1963 pleading in- 
nocence. In the said reply he alleged 
that the first inquiry by B. P. Tiwari 
was conducted contrary to all prin- 
ciples of natural justice. The second 
inquiry by B. D. Sharma was also 
conducted in violation of the principles 
of natural justice and that he was nat 
given a reasonable opportunity to de- 
fend himself. He made a grievance 
that his request to have certain 
witnesses summoned for being cross- 
examined on his behalf was arbitrari- 
ly rejected by the Inquiry Officer. He 
further alleged that his representative 
was not permitted to put the neces- 
sary questions to the officers of the 
Reserve Bank, who gave evidence be- 
fore the Inquiry Officer. In particular 
he referred to the fact that his re- 
quest to summon two witnesses 
Pooran Singh and Sanjhi Ram, who 
were in the employ of the appellant 
was abitrarily rejected by the Inquiry 
Officer. Apart from pleading all these 
facts, he alleged that the findings re- 
corded by the Inquiry Officer were 
opposed to the evidence on record. 
The sum and substance of the grievance 
of R. K. Jain was that the inquiry 
conducted by B. D. Sharma was con- 
trary to all principles of natural 
justice; and that he was not given a 
fair opportunity for placing his de- 
fence before the Inquiry Officer and 
the whole proceedings were not con- 
ducted in a judicial manner. 


12. The Superintendent of the 


appellant branch at Ambala, by his 
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order dated October 1, 1963 discharg- 
ed R. K. Jain from the service of the 
Bank without notice, on the ground 
that his explanation contained in his 
letter dated March 28, 1963 was un- 
Satisfactory and cannot be accepted. 
The first respondent filed an appeal on 
November 8, 1963 before the Deputy 
Secretary and Treasurer of the appel- 
lant Bank at New Delhi. The Appel- 
late Authority, however, rejected the 
appeal on January 18, 1964. 


13. We have given elaborately 
the circumstances leading to the order 
of discharge passed by the appellant 
Bank in order to appreciate the back- 
ground which led to a reference being 
made by the Central Government to 
the Industrial Tribunal for adjudica- 
tion. The Central Government by its 
order dated September 19, 1966 referred 
for adjudication to the Industrial Tri- 
bunal, Chandigarh the following dis- 
pute: 


“Whether the management of the 
State Bank of India was justified in 
discharging from service Shri R. K. 
Jain, Money Tester at Ambala City 
Branch, with effect from 1st October, 
1963? If not , to what relief is the 
employee entitled?” 


14. In the written statement filed 
by the workman, after setting out the 
various facts mentioned earlier, it was 
averred that the Reserve Bank em- 
ployees who appeared before B. P. 
Tiwari declined to be cross-examined 
by the workman and that the second 
inquiry by B. D. Sharma was conducted 
in spite of protects made by the work- 
men. It was pleaded that the work- 
man never wanted the second inquiry. 
He further alleged that the inquiry 
conducted by B. D. Sharma was in 
violation of the principles of natural 
justice inasmuch as he was denied an 
opportunity of having certain witnesses 
summoned, who were in the employ of 
the appellant, to give evidence. The 
workman also criticised the manner in 
which the inquiry proceedings were 
conducted by B. D. Sharma. The find- 
ings recorded by B. D. Sharma were 
also attacked as being opposed to the 
evidence on record. In particular, the 
workman made a grievance that he 
was denied the opportunity to summon 
Pooran Singh, Cashier at Jullundur 
Branch and Sanjhi Ram, Cashier at 
Amritsar Branch of the appellant 
Bank, who had appeared as his 
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witnesses in the inquiry conducted by 
B. P. Tiwari. He had incurred a lot of 
expenses in that regard and the first 
inquiry was scrapped for no fault of 
his and the second inquiry was order- 
ed by the management of their own 
accord. All these matters have caus- 
ed considerable prejudice in placing 
his defence before the inquiry officer. 


15. The appellant Bank, in its 
written statement admitted that dur- 
ing the inquiry conducted by B. P. 
Tiwari the employees of the Reserve 
Bank at Ludhiana, who gave evidence 
did not allow themselves to be cross- 
examined by the representative of R. 
K. Jain and, therefore, the said inquiry 
was not proper. It was because of the 
fact that the workman did not have a 
fair and proper inquiry conducted 
against him, the second inquiry was 
directed to be conducted by B. D. 
Sharma. The Bank further averred 
that full opportunity was given to the 
workman to place his defence and 
facilities were provided for arranging 
to get any witnesses that he wanted 
to be produced before the Inquiry Of- 
ficer. The Bank supported the findings 
recorded by the Inquiry Officer. The 
Bank further averred that the Agents 
at the Jullundur and Amritsar 
Branches were permitted to release 
Pooran Singh and Sanjhi Ram, if they 
were willing to give evidence at 
Ambala at their expense on behalf of 
R. K. Jain. The Bank finally pleaded 
that the action taken against R. K. 
Jain was perfectly justified and it was 
in accordance with the procedure indi- 
cated in the Sastry Award. 


16. The Industrial Tribunal, by 
its award dated April 7, 1967, held 
that R. K. Jain was not afforded a re- 
asonable opportunity to produce evi- 
dence in his defence during the 
inquiry conducted by B. D. 
Sharma and that the management was 
not justified in terminating his 
services, on the basis of the report of 
the inquiry Officer. The Tribunal has 
referred to the evidence given by the 
Inquiry Officer R. W. 1, as well as 
the Agent of the appellant Bank R. W. 
2, who passed the order of discharge. 
It referred to the admission made by 
the Inquiry Officer regarding the re- 
quest made by R. K. Jain to have the 
two Cashiers Pooran Singh and Sanjhi 
Ram examined on his behalf and 
that request was not acceded to on the 
ground that it was for the workman 
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con¢erned to produce them for exa- 
mination, if he so desired. According 
to the Tribunal the workman had been 
put to a considerable expense in exa- 
I g those witnesses in the previous 
inquiry held by B. P. Tiwari, which 
had|to be abandoned due to no fault 
of the workman. The Tribunal fur- 
ther found that the workman did not 
w. the second inquiry. Under those 
cire ances, when a fresh inquiry 
was! being conducted by the manage- 
ment, it is the view of the Tribunal 
that it was quite unreasonable on 
their part to expect a poor workman 
to þe put to unnecessary. and addi- 
tional expenses for no fault of his. 
The Tribunal also held that the in- 
quiry was closed in spite of repeated 
requests made by the workman for 
summoning the witnesses and that 
even the statement of R. K. Jain was 
not recorded after the evidence on the 
side of the management was closed. 
For} all these reasons, the Tribunal 
held that the inquiry proceedings were 
vitiated by violation of the principles 
of natural justice and, therefore the 
iry was not valid. 


17. The learned Solicitor-Gene-~ 
raljon behalf of the appellant has 
urged three contentions: (1) The Tri- 
bunal had no jurisdiction to set aside 
the order of the management discharg- 
ingi the workman from service when 
e is no finding that the appellant 
had acted mala fide or with a view to 
victimise the employee; (2) Even if it 
is held that the evidence is not suff- 











jurisdiction to pass the order of 
ge; and (3) ‘Even assuming 
domestic inquiry econ- 
du¢ted by the Bank was in any manner 
vitiated, the Industrial Tribunal erred 
in law in not giving an opportunity 
to the management to adduce evidence 
before it to establish the validity of 
the order of discharge. 


18. Mr. M K. Ramamurthi, 
learned counsel for the first respon- 
dent, strenuously contested the posi- 
tion taken on behalf of the appellant. 
The counsel urged that the finding of 
the Tribunal that the second inquiry 
was not conducted at the instance of 
the workman is correct. Though, 


normally it is the duty of the party, 
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who wants to have witnesses examin- 
ed, to produce them before the Inquiry 
Officer, yet in the particular circum- 
stances of this case and in view of 
what happened in the inquiry conduct- 
ed by B. P. Tiwari, the Tribunal is 
justified in holding that the In- 
quiry Officer’s refusal to have the two 
Cashiers, namely, Pooran Singh and 
Sanjhi Ram produced for giving evi- 
dence amounts to a denial of a reason- 
able opportunity to the workman in 
placing his defence before.the Tri- 
bunal. The counsel further urged that 
the last part of sub-clause (c) of 
Clause 10 of Paragraph 521 does not 
apply and it has not been pleaded by 
the appellant. The counsel further 
pointed out that the appellant, as will 
be seen from the written statement 
filed before the Tribunal, was pre- 
pared to justify the order of discharge 
solely on the basis of domestic inquiry 
and it never offered to adduce evi- 
dence before the Tribunal dehors the 
domestic inquiry. The appellant, not 
having asked for an opportunity to 
adduce evidence before the Tribunal, 
and not having even raised such 
a point in the Special Leave Petition, 
cannot be allowed to urge for the first 
time in the appeal that the Tribunal 
should have given an opportunity to 
adduce evidence to justify the order of 
discharge. 

19. We will now consider the 
contentions of the learned Solicitor in 
the order stated above. Before we do 
so it is necessary to refer to the re- 
levant provisions in the Award of the 
All India Industrial Tribunal (Bank 
Disputes), which is known as the 
Sastry Award Chapter XXV deals 
with the method of recruitment, con- 
ditions of service, termination of era- 
ployment, disciplinary action ete. Sec- 
tion 1 deals with the method of re- 
cruitment; and Sec. 2 with the terms 
and conditions of service. Section 3 
in which Paragraph 521 occurs deals 
with procedure for taking disciplinary 
Clauses (9) and (10) of Para- 
graph 521 are as follows: 


“521. A person against whom dis- 
ciplinary action is proposed or likely 
to be taken should, in the first instance, 
be informed of the particulars of the 
charge against him; he should have a 
proper opportunity to give his expla- 
nation as to such particulars, Final 
orders should be passed after due con- 
sideration of all the relevant facts and 
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circumstances. With this object in 
view we give the following direc- 
tions:— 

x x x x x 


(9) When it is decided to take any 
disciplinary action against an employee 
such decision shall be communicated 
to him within three days thereof. 


(10) The procedure in such cases 
shall be as follows: 


(a) an employee against whom dis- 
ciplinary action is proposed or likely 
to be taken shall be given a charge 
sheet clearly setting forth the circum- 
stances appearing against him and a 
date shall be fixed for enquiry, suffi- 
cient time being given to him to enable 
him to prepare and give his explana- 
tion as also to produce any evidence 
that he may wish to tender in his de- 
fence. He shall be permitted to ap- 
pear before the officer conducting the 
enquiry, to cross-examine any witness 
on whose evidence the charge rests 
and to examine witnesses and produce 
other evidence in his defence. He shall 
also be permitted to be defended by 
a representative of a registered union 
of bank employees or, with the bank’s 
permission, by a lawyer. He shall 
also be piven a hearing as regards the 
nature of the proposed punishment in 
case any charge is established against 
him. 


(b) Pending such inquiry he may 
be suspended, but if on the conclusion 
of the enquiry it is decided to take no 
action against him he shall be deemed to 
have been on duty and shall be en- 
titled to the full wages and allowances 
and to all other privileges for the period 


of suspension; and if some punishment | 


other than dismissal is inflicted the 
whole or a part of the period of sus- 
pension, may, at the discretion of 
the management, be treated as on duty 
with the right to a corresponding por- 
tion of the wages, allowances etc. 


(c) In awarding punishment by 
way of disciplinary action the autho- 
rity concerned shall take into account 
the gravity of the misconduct, the 
previous record, if any, of the employee 
and any other aggravating or extenua- 
ting circumstances that may exist. 
Where sufficiently extenuating circum- 
stances exist the misconduct may be 
condoned and in case such misconduct 
is of “gross” type he may be merely 
discharged, with or without notice or 
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on payment of a month’s pay and al- 
lowances, in lieu of notice. Such dis- 
charge may also be given where the 
evidence is found to be insufficient to 
Sustain the charge and where the bank 
does not, for some reason or other, 
think it expedient to retain the em- 
ployee in question any longer in ser- 
vice. Discharge in such cases shall not 
be deemed to amount to disciplinary 
action.” 


20. As mentioned earlier the 
appellant has discharged the services 
of the first respondent under sub-cl. (c) 
of Clause (10) referred to above. It 
will also be seen that sub-clause (a) 
of Clause (10) incorporates, sub- 
stantially the principles of natural 
justice in the conduct of an inquiry 
and also of giving a reasonable op- 
portunity to the workman concerned to 
defend himself, which includes a right 
to cross-examine the witnesses on .the 
side of the management, and also to 
adduce evidence in support of his de- 
fence. 


21. In support of the first con- 
tention, the learned Solicitor urged 
that the second inquiry by B. D. 
Sharma was conducted at the instance 
of the workman and that there was no 
duty cast on the Inquiry Officer to 
summon witnesses required by the 
workman. The learned Solicitor urged 
that apart from the fact that an 


Inquiry Officer has no power 
fo summon witnesses, it is well 
established by the decisions of this 


Court that it is the duty of the party, 
who wants to have witnesses examined 
to produce them before the Inquiry 
Officer for examination. The reason- 
ing of the Tribunal, that the principles 
of natural justice have been violated 
in the domestic inquiry by non-sum- 
moning by the Inquiry Officer of 
Pooran Singh and Sanjhi Ram, as re- 
quested by the workman, is very 
T attacked as erroneous in 
aw. 


22. The legal position regard- 
ing the circumstances under which the 
Tribunal can interfere with the domes- 
tic inquiry have been laid down by this 
Court. Among the circumstances 
which will justify the interference by 
the Tribunal are: when the order of 
discharge is punitive, or mala fide or 
when it amounts to victimization or 
unfair labour practice. (Vide Tata Oil 
Mills Company Ltd. v. Their Workmen, 
1966-2 Lab LJ 602 = (AIR 1966 SC 
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1672); The order terminating the 
services of the workman can also be 
set aside when there has been a viola- 
tion df the principles of natural justice 
in the conduct of the inquiry which 
led tg the passing of the order of ter- 
mination. The extent of the jurisdic- 
tion of a Labour Court or Industrial 
terminat to interfere with an order of 





termination passed on the basis of a 
domestic inquiry held by the manage- 
ment! have also been reiterated by this 
Court in Ananda Bazar Patrika (P) 
Ltd. v. Its Workmen, (1964) 3 SCR 601 
at page 606 = (AIR 1964 SC 339 at 
p. 341) as follows: 


“The extent of the jurisdiction 
m Labour Court or an industrial 
Tribtnal can exercise in dealing with 
such| disputes is well settled. If the 
ae apy of an industrial employee’s 
services has been preceded by a pro- 
per domestic enquiry which has been 
field in accordance with the rules of 
natural justice and the conclusions 
Bae ie at the said enquiry are not 
perverse the Tribunal is not entitled to 
consider the propriety or the correct- 
ness| of the said conclusions. If, on 
the other hand, in terminating the ser- 
a of the employee, the management 
has lacted maliciously or vindictively 
or Has been actuated by a desire to 
punish the employee for his trade 
unian activities, the Tribunal would be 
entitled to give adequate protection to 
the employee by ordering his reinstate- 
ment, or directing in his favour the 
payment of compensation; but if the 
enquiry has been proper and the con- 
quer of the management in dismissing 
the employee is not mala fide, then the 
Tribunal cannot interfere with the 
contlusions of the enquiry officer, or 








with the orders passed by the manage- 
ment after accepting the said con- 
clusions.” 


23. In the said decision again 
at page 608 (of SCR) = (at p. 342 of 
AIR) it is observed: 
“There can be no doubt that at 
the domestic enquiry it is competent 
to the enquiry officer to refuse to 
examine a witness if he bona fide 
cores to the conclusion that the said 
ness would be irrelevant or im- 
erial. If the refusal to examine 
such a witness, or to allow other evi- 
ate to be led appears to be the result 
of Ithe desire on the part of the en- 
quiry officer to deprive the person 
charged of an opportunity to establish 
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his innocence, that of course would 
be a very serious matter.” 


That an officer holding the domestic 
inquiry can take no valid or effective 
steps to compel the attendance of any 
witness and that just as the manage- 
ment produced its witnesses before the 
officer concerned for giving evidence, 
it is the duty of the workman to take 
steps to produce his witnesses before 
the Inquiry Officer holding a domestic 
inquiry, is also laid down by this Court 
in Tata Oil Mills Co. Ltd. v. Its Work- 
men, (1964) 7 SCR 555 = (AIR 1965 
SC 155). 


24. Having due regard to the 
principles laid down in the above deci- 
sions, the contention of the learned 
Solicitor that the Inquiry Officer B. D. 
Sharma was justified in refusing to 
examine the three “officers of the ap- 
pellant branch as desired by the work- 
man and that he was also justified in 
tefusing to summon the two Cashiers, 
namely, Pooran Singh and Sanjhi Ram 
to give evidence on the ground that it 
is the duty of the workman to have 
them produced for giving evidence, no 
doubt, may on the face of it appear 
to be very attractive. But when the 
facts are considered, it will be clear 
that no reasonable opportunity has 
been provided in the domestic inquiry 
to the workman to place his defence. 
As emphasised by this Court in (1964) 
3 SCR 601 = (AIR 1964 SC 339) the 
termination of an employee’s service 
must be preceded by a proper domestic 
inquiry held in accordance with the 
rules of natural justice. Therefore, it is 


evident that if the inquiry is vitiated 


by violation of the principles of natural 
justice or if no reasonable opportunity 
was provided to a delinquent to place 
his defence, it cannot be characterized 
as a proper domestic inquiry held in 
accordance with the rules of natural 
justice. We will be indicating later 
that the domestic inquiry held in this 
case suffers from a very serious in- 
firmity. 


25. Mr. Ramamurthi referred 
us to certain letters addressed by the 
Staff Association on behalf of R. K. 
Jain in support of his contention that 
the second inquiry was not held at 
the instance of the workman. In our 
opinion, Mr. Ramamurthi is well 
founded in his contention and the 
view of the Industrial Tribunal in this 
regard is correct. We will now refer to 
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‘the material on record which will 
support the above finding of the In- 
dustrial Tribunal. (After referring 
to evidence in Paras 26 and 27, the 
judgment proceeded). Therefore, the 
finding of the Industrial Tribunal that 
the second inquiry was not conducted 


because the workman wanted it, 
is correct. 
28. After the second inquiry 


was commenced by B. R. Sharma, the 
Staff Association addressed a letter to 
the Inquiry Officer on June 15, 1961. 
The Inquiry Officer was requested to 
arrange to summon five persons for 
cross-examination by the workman. 
Those persons were: (1) Shri B. P. 
Tiwari, (2) Shri J. S. Bhatnagar, (3) Shri 
K. C. Mehra, Agent, Ambala City, (4) 
Shri Sanjhi Ram, Cashier, Amritsar, and 
(5) Shri Puran Singh, Cashier, Jullun- 
dur. The first three persons mention- 
ed in the list were the officers of the 
Bank and 4 and 5 were also employees 
of the appellant, but working in diffe- 
rent branches, There is no contro- 
versy that Pooran Singh and Sanjhi 
Ram were examined by the work- 
man at his expense in the previous 
inquiry conducted by B. P. Tiwari. 
Those witnesses had also stated that 
the staff of the Reserve Bank, Note 
Cancellation Section were antagonistic 
to the potdars of the State Bank of 
India. That is a matter of record. The 
Inquiry Officer replied on June 15, 1961 
stating that the three officers, namely, 
M/s. Tiwari, Bhatnagar and Mehra 
are all working outside Ambala and 
that if it is found necessary the work- 
man will be given an opportunity to 
them But regarding 
Sanjhi Ram and Pooran Singh, the In- 
quiry Officer categorically stated that 
since those persons had appeared at the 
instance of the workman in the previ- 
ous inquiry, it was for him to arrange 
for their presence for giving evidence. 
On June 15, 1961 again there was a 
lot of correspondence between the 
Staff Association and the Inquiry Offi- 
cer. The Staff Association emphasis- 
ed that Sanjhi Ram and Pooran Singh 
had been examined at the instance of 
the workman in the previous inquiry 
and that was abandoned due to no 
fault of the workmen. It was em- 
phasised that the workman cannot 
afford to bear the expenses of bringing 
those witnesses over again in the second 
inquiry. The Inquiry Officer was re- 
guested to contact the management 
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and to arrange for the presence of 
those two witnesses, who were em- 
ployees of the appellant. The In- 
quiry Officer firmly replied that it is 
for the workman to make arrange- 
ments for producing Sanjhi Ram and 
Pooran Singh, if their evidence was 
considered necessary by him and that 
the Inquiry Officer cannot take any 
steps in that behalf, notwithstanding 
the further request made by the Staff 
Association on the ground that the 
workman’s financial position does not 
enable him to bear the necessary ex- 
penses in that regard. No doubt, it is 
seen that the Agent of the Ambala 
Bank addressed letters to the officers 
at Jullundur and Amritsar Branches 


to release Pooran Singh and 
Sanjhi Ram in case they de- 
sired to appear at the inquiry 


on behalf of the workman, but it was 
made clear in those letters that the 
two Cashiers must be specifically told 
that their presence at the inquiry 
will be at the request of R. K. Jain 
and the Bank will not pay any ex- 
pense that may be incurred by them. 
In these circumstances, quite natural- 
ly the two witnesses did not appear 
before the Inquiry Officer and the 
workman also could not afford to 
bring them all the way to give evi- 
dence -on his side. On the other hand, 
the management brought all their offi- 
cers as well as the officers of the Re- 
serve Bank for the purpose of giving 
evidence on their side and the manage- 
ment incurred all the expenses in 
that behalf During the course of the 
correspondence the workman even 
made request that the Reserve Bank 
officers have already given evidence 
in the previous inquiry and that the 
present inquiry may be confined only 
to their cross-examination and the in- 
quiry continued from that stage. He 
also made a request that in case the 
two Cashiers, Pooran Singh and Sianjhi 
Ram are not summoned on his behalf, 
their evidence given in the inquiry 
held by B. P. Tiwari, which was al- 
ready on record, may be treated as 
their evidence in the present proceed- 
ings. These requests -were also re- 
jected by the Inquiry Officer. 


29. Whether there has been a 
violation of the principles of natural 
justice in the domestic inquiry and 
whether a reasonable opportunity of 
defending himself has been provided 
to the workman in the said inquiry 
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has tọ be considered in the light of the 
circumstances referred to above. 
Though, normally it may be the duty 
of workman to have his witnesses 
produced before the Inquiry Officer, in 
the |particular circumstances of 

case the position is entirely different. 
The workman has admittedly incurred 
heavy expenses in the previous in- 
qui conducted by B. P. Tiwari. 
There 


is no controversy that he 


brought the two Cashiers at consider- 


expense to give évidence on his 
That inquiry conducted by B. P. 


able 
side. 





Tiwari was abondoned by the manage- 
ment ‘not because of any fault of the 
workman, but because of the unrea- 





sonable attitude adopted by the em- 
ploy: es of the Reserve Bank who gave 
For the conduct of those 
ses the workman, in our opinion, 
should not be punished by making 
him/to incur the expenses over again 
specially when the second inquiry was 
conducted by the management 
own volition in spite of protests 

by the workman, and the 
management was prepared to ‘bear the 
expenses of the second inquiry regard- 
ts officers as well as the officers of 
Reserve Bank of India, Ludhina. 
it was not prepared to accept, 
t in our view, was a reasonable 
modest request made by the first 
respondent to have the two Cashiers 
summoned for giving evidence on his 
side. As to-what evidence they would 
have given or as to whether the evi- 
dence given by them would have help- 
ed the respondent No. 1, are not 
matters which arise for consideration, 
because their evidence was not made 
available in the second inquiry. 















holding that there has been a violation 
of the principles of natural justice in 
the conduct of the domestic inquiry 
and that the workman was not afford- 
edja reasonable opportunity to place 
defence before the Inquiry Officer. 
It may be that the order of the In- 
quiry Officer declining to ask the 
E ERE to produce the three 

cers may be justified, because the 
Inquiry Officer certainly has discre- 
tion to consider whether their evi- 
dence will be relevant or not. But 
the Inquiry Officer, who was part of 
the management, was not justified in 
not forwarding the request of the 
w rkman to arrange for the produc- 
of Pooran Singh and Sanjhi Ram. 
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Therefore, it follows that the do- 
mestic inquiry suffers from a very 
serious infirmity and in consequence 
the order of discharge based upon the 
findings recorded in such an inquiry. 
cannot be sustained. Such an order 
has been rightly set aside by the In- 
dustrial Tribunal. 


- 380 The second contention of 
the learned Solicitor is that on the 
basis of the last part of sub-clause (c) 
of Clause 10 of Paragraph 521 of the 
Sastry Award, the order of discharge 
can be justified. The last part of the. 
said sub-clause (c) of Clause 10 relied 
on by the learned Solicitor is as fol- 
lows :— 

_ Such discharge may also be 
given where the evidence is found to 
be insufficient to sustain the charge 
and where the bank does not, for some 
reason or other, think it expedient 
to retain the employee in question 
any longer in service. Discharge in 
such cases shall not be deemed to 
amount to disciplinary action.” 


31. That is according to the 
learned Solicitor even if the evidence 
on record,is insufficient to hold the 
workman guilty of the charges framed 
against him, the appellant .has ample 
power and jurisdiction to discharge’ 
the workman from its service, if it 
considers thatitis not expedient to re- 
táin the employee. We are not inclined 
to accept this contention of the learned 
Solicitor. Apart from the fact that 
the management never sought to place 
any reliance on this part of sub- 
clause (c), quoted above, before the 
Tribunal or even in the Special Leave 
Petition before this Court, the conten- 
tion is also devoid of substance. The 
finding of the Inquiry Officer B. D. 
Sharma is that, on the evidence ad- 
duced before him the workman is 
guilty of both the charges levelled 
against him and that the charges have 
been proved beyond all doubt. The 
cause notice dated March 4, 
1963 sent by the Superintendent of the 
appellant branch at Ambala categori- 
cally says that in the inquiry conduct- 
ed by B. D. Sharma, the workman 
has been found guilty of the charges 
and that on the basis of the said fnd- 
ing, it is proposed to punish the work- 
man by discharging him from service 
without notice. The final order of dis- 
charge dated August 1, 1963 is also to 
the same effect. Therefore, the ap- 


pellant never proceeded on the basis 
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that the service of the respondent was 
being dispensed with on the ground 


that the management did not 
think it expedient to retain the work- 
man in its service, notwithstanding 


the fact that the evidence has been 
found to be insufficient to sustain the 
charges levelled against him. There- 
fore, the second contention of the 
learned Solicitor has to be rejected. 


32. The last contention of the 
learned Solicitor is that the Tribunal 
having held that the order of dis- 
charge cannot be sustained because 
the domestic inquiry has been con- 
ducted in violation of the principles 
of natural justice, the appellant 
should have been given an opportu- 
nity by the Tribunal to adduce evi- 
dence to justify the order terminating 
the service of the workman. That is, 
according to the learned Solicitor, the 
Tribunal has first to consider whether 
the domestic inquiry, on the basis of 
which the order of termination has 
been passed, has been conducted pro- 
perly and bona fide by the manage- 
ment. If it comes to the conclusion 
that the domestic inquiry is vitiated, it 
is only then that the stage is set for 
giving an opportunity to the manage- 
ment to adduce. evidence before the 
Tribunal to support the order of ter- 
mination. In i connection, the 
learned Solicitor referred us to the 
decisions of the High Courts of Orissa, 
Madhya Pradesh and Delhi, 


33. True it is, that it has been 
held by this Court in Workmen of 
Motipur Sugar Factory (Private) Ltd. 
v. Motipur Sugar Factory, (1965) 3 
SCR 588 at p. 596 = (AIR 1965 SC 
1803 at p. 1808). 

“It is now well settled by a 
number of decisions of this Court 
that where an employer has failed to 
make an enquiry before dismissing or 
discharging a workman it is open to 
him to justify the action before the 
tribunal by leading all relevant evi- 
dence before it. In sucha cease the 
employer would not have the benefit 
which he had in cases where domestic 
inquiries have been held. The entire 
matter would be open before the Tri- 
bunal which will have jurisdiction 
not only to go into. the limited ques- 
tions open to a tribunal where domes- 
tic inquiry has been properly held 
(See Indian Iron and Steel Co. v. 
Their Workmen, 1958 SCR 667 = 
(AIR 1958 SC 130)) but also to satisfy 
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itself on the facts -adduced before it 
by: the employer whether the dis- 
missal or discharge was justified. We 
may in this’ connection refer to M/s. 
Sasa Musa Sugar Works (P) Lid. v. 
Shobrati Khan, (1959) Supp (2) SCR 
836 = (AIR 1959 SC 923), Phulbari 
Tea Estate v. Its Workmen, 1960-1 
SCR 32 = (AIR 1959 SC 1111) and 
The Punjab National Bank Ltd. v. Its 
Workmen, (1960) 1 SCR 806 = (AIR 
1960 SC 160). These three cases 
were further considered by this Court 
in Bharat Sugar Mills Ltd. v. Jai 
Singh, (1962) 3 SCR 684 and reference 
was also made to the decision of the 
Labour Appellate Tribunal in 
Ram Swarath Sinha v. Belaund Sugar 
Co., 1954 Lab AC 697. It was pointed 
out that “the important effect of omis- 
sion to hold an enquiry was mere- 
ly this: that the tribunal would not 
have to consider only whether there 
was a prima facie case but would de- 
cide for itself on the evidence adduc- 
ed whether the charges have really 
been made out”. It is true that three of 
these cases, except Phulbari Tea 
Estate’s case, (1960) 1 SCR 32 = 
(AIR 1959 SC 1111) were on applica- 
tions under Section 33 of the Indus- 
trial Disputes Act, 1947. But in 
principle we see no difference whether 
the matter comes before the tribunal 
for approval under Section 33 or on a 
reference under Section 10 of the In- 
dustrial Disputes Act, 1947. In 
either case if the enquiry is defective 
or if. no enquiry has been held as re- 
quired by Standing Orders the entire 
case would be open before the Tri- 
bunal and the employer would have 
to justify on facts as well that its 
order of dismissal or discharge was 
proper. Phulbari Tea Estate’s case, 
(1960) 1 SCR 32 = (AIR 1959 SC 1111) 
was on a reference under Sec. 10 and 
the same principle was applied there 
also, the only difference being that in 
that case, there was an enquiry though 
it was defective. A defective enquiry 
in our opinion stands on the same 
footing as no enquiry and in either 
case the. tribunal would have jurisdic- 
tion to go into the facts and the em- 
ployer would have to satisfy the tri- 
bunal that on facts the order of dis- 
missal] or discharge was proper.” 


34, From the above extract it 
is clear that it is open to the manage- 
ment to rely upon the domestic in- 
quiry conducted: by it and satisfy the 
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ibunal that there is no infirmity 
attached to the same. The manage- 
oo has also got a right to justify on 
facts as well that its order of dis- 
issal or discharge was proper. 


35. The above principles have 
also been reiterated in the later deci- 


sions of this Court. Under those cir- 
c ances, we fail to see why the 
High Courts should raise a contro- 


versy about the stage when the 
management has to adduce evidence 
þe efore the Tribunal to justify the 
action taken by it. 


36. It should be remembered 
that when an order of punishment by 
w of dismissal or termination of 
service is effected by the management, 
thé issue that is referred is whether the 
mdnagement was justified in discharg- 
i and terminating the service of the 
wedrianan < concerned and whether the 
warkman is entitled to any relief In 
Lai present case the actual issue that 

referred for adjudication to the 
In ustrial Tribunal has already been 
quoted in the earlier part of the judg- 
ment. 
inquiry has been held preceding the 
there 











whether the domestic inquiry has been 
cohducted properly or not by the 
management, but the larger question 
bee raha the order of termination, dis- 

sal or the order imposing punish- 
ment on the workman concerned is 
tified. Under those circumstances 
ith the right of the workman to plead 
all infirmities in the domestic inquiry 
eal one has been held and also to at- 
tack the order on all grounds avail- 
able to him inlaw and on facts. 
Similarly the management has also 
a right to defend the action taken by 
ition the ground that a proper domes- 
ae has been held by it on the 





is of which the order impugned 
been passed. It is also open to the 
agement to justify on facts that 
the order passed by it was proper. 
Bit the point to be noted is that the 
inquiry thdt is conducted by the Tri- 
bunal is a composite inquiry regarding 
the order which is under challenge. 
If the management defends its action 
solely on the basis that the domestic in- 
quiry held by it is proper and valid 
and if the Tribunal holds against the 
management on that point, the mana- 
ement will fail. On the other hand, 
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if the management relies not only onj- 
the validity of the domestic inquiry, 
but also adduces evidence before the 
Tribunal justifying its action, it is 
open to the Tribunal to accept the evi- 
dence adduced by the management 
and hold in its favour even if its find- 


‘ing is against the management regard- 


ing the validity of the domestic in- 
quiry. It is essentially a matter for 
the management to decide about the 
stand that it proposes to take before 
the Tribunal. It may be emphasised, 
that it is the right of the management 
to sustain its order by adducing also 
independent evidence before the Tri- 
bunal. It is a right given to. the 
management and it is for the manage- 
ment to avail itself of the said op- 
portunity. 

37. We will now refer to the 
decisions of the High Courts, which 
have been referred by the learned 
Solicitor. In M/s. Hindustan Steel 
Ltd. v. Their Workers through Rour- 
kela Mazdoor Sabha, 1970-Lab IC 102 
(Orissa) a Division Bench of the Orissa 
High Court had to consider a claim 
made by .the management that if a 
Labour Court comes to a conclusion 
that the domestic inquiry was not fair, 
it should have given notice to the 
management regarding its finding 
about the defect in the domestic in- 
quiry and then give an opportunity to 
the management to adduce indepen- 
dent evidence before it to eastablish 
the charge against the workman. This 
contention was negatived by the High 
Court on the ground that there was no 
obligation, in law, on the part of the 
Labour Court to indicate its mind 
about the infirmities in the domestic 
inquiry at any stage before it gave 
its finding in the award. 


38. A contrary view has been 
taken by the Madhya Pradesh High 
Court in Madhya Pradesh State Road 
Transport Corporation v. Industrial 
Court, Madhya Pradesh, 1970 Lab IC 
510 (Madh Pra). A Division Bench of 
the said High Court has held that it 
is a healthy practice, that after coming 
to the conclusion that the domestic in- 
quiry was not proper, the Industrial 
Tribunal or the Labour Court should 
give an opportunity to the employer to 
produce evidence to satisfy the au- 
thority that the action taken by it is 
justified. 


39. A similar view has also 
been taken by a learned Single Judge 
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of the Delhi High Court in Premnath 
Motors Workshop Private Ltd. v. In- 
dustrial Tribunal, Delhi (1971) 22 Fac 
LR 370 (Delhi). In the said decision 
it has been held that it is essential that 
a Tribunal or a Labour Court gives 
at first a finding about the legality of 
the domestic inquiry before it decides 
to consider the merits of the charges. 
At that stage the Tribunal must give 
the parties an opportunity to adduce 
such evidence regarding the charges 
as the Tribunal might consider relevant. 


40. It is clear from the three 
decisions of the High Courts referred 
to above, that there is a difference of 
view between the Orissa High Court 
on the one hand and the Madhya Pra- 
desh and Delhi High Courts on the 
other. The Madhya Pradesh and Delhi 
High Courts appear to proceed on the 
basis that the inquiry before the Tri- 
bunal has to be conducted in two 
parts, namely, first an investigation 
into the validity of the domestic in- 
quiry, and if the decision is against the 
management on this point, then to con- 
duct a further inquiry regarding the 
evidence that may be adduced by the 
parties about the validity of the action 
taken by the management. As already 
mentioned by us earlier, there is no 
justification for such a view being 
taken. By and large, we are in agree- 
ment with the views expressed by the 
Orissa High Court. But the Orissa 
High Court has observed that it may 
be open to the management to request 
the Tribunal to decide, in the first 
instance, as a preliminary issue regard- 
ing the validity of the domestic inquiry 
that may have been conducted by it. 
In our opinion, no hard and fast rule 
can be laid down under what circum- 
stances an issue is to be decided as a 
preliminary issue. That is a matter 
for the Tribunal or the Labour Court 
concerned to consider, having due re- 
gard to the nature of the pleadings and 
the points that arise for consideration. 


41. In the case before us the 
appellant has no right to make a 
grievance that he should have been 
given an opportunity to adduce evi- 
dence on facts before the ‘Tribunal 
justifying the action taken by it against 
the workman. The written statement 
filed by the appellant before the In- 
dustrial Tribunal makes it quite clear 
that the appellant was prepared to 
sustain the validity of the order of 
discharge solely on the basis of the 
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domestic inquiry conducted by B. D. 
Sharma. The evidence adduced be- 
fore the Tribunal was also of the In- 
quiry Officer B. D. Sharma and of the ' 
officer who passed the order of termi- 
nation. Both these witnesses referred 
only to the proceedings connected with 
the domestic inquiry and gave evidence 
to the effect that the workman was 
given. all facilities to participate in the 
domestic inquiry. The management’s 
stand was that it is prepared to justify 
the legality of the order of discharge 
solely on the basis of the domestic 
inquiry held by it as a result of which 
the order of discharge was passed. It 
never offered to produce any evidence 
before the Tribunal, apart from the 
inquiry proceedings. No doubt, there 
is a right in the management to adduce 
evidence before the Tribunal and 
justify the action taken by it. No such 
opportunity was asked for by the ap- 
pellant nor even availed of. If such 
an opportunity was asked for, but re- 
fused by the Tribunal, the position 
would be entirely different. The ap- 
pellant further has not even made a 
grievance, in the Special Leave Peti- 
tion that it was not given on opport- 
unity by the Tribunal to adduce 
independent evidence to justify the 
action taken by it. Therefore, it fol- 
lows that the third contention of the 
learned Solicitor General has also to 
be rejected. 

42. To conclude, the award of 
the Industrial Tribunal dated April 7, 
1967, is confirmed and this appeal is 
dismissed with costs of the first res- 


pondent. 
Appeal dismissed- 
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Civil Appeal No. 172 of 1969: 
Zila Parishad Kheri, Appellant v- 


Respondents. 

Civil Appeals Nos, 1893 and 1894 
of| 1968 and Civil Appeal No. 172 of 
1969, D/- 26-8-1971. 

Panchayats U. P. Kshettra 
Samitis and Zila Parishads Adhi- 
niyam (33 of 1961), S. 121 (4) — Carry- 
_ ing on business — If a manufacturing 
concern situated in one district con- 
inuously acquires raw material from 
other district but does not put that 
raw material to any process at that 
place by which a different commodity 
or finished product comes into exist- 
ence which by itself can earn 
profits, 
m ufacturing concern was carrying on 
business in that another district. 

(Para 4) 


es Referred: Chronological Paras 
( 
( 











1969) 1969 All LJ 24 = ILR 
1968) 2 All 802,- Zilla Pari- 
shad Muzaffarnagar v. Jugal 
Kishore Ram Swarup 

(1951) AIR 1951 Punj 347 (V 38) 
|= 18 ITR 33, Chas J. Webb 
Sons and Co. Inc. Philadelphia 
‘Iv. oo of Income Tax, E. 
Punja 4 
50) air 1950 sc 134 (V 37) 

= 1950 SCR 335, Commr. of 

Inc. Tax, Bombay v. Ahmed- 

bhai Umarbhai and Co., Bom- . 
bay - 

Mr. Kirpa Shankar Hazela, Sr. 
voeate, (Mr. Naunit Lal and Miss 
S anjit Sodhi, Advocates with him), 
f £ Appellant (In all the Appeals); 

M. C. Chagla, Sr. Advocate, is. 
hon Singh, N. N. Sharma and C 

Advocates, with him), for a 
pondent No. 1 (In C. As. Nos. 1893 and 
94 of 1968). 

The Judgment of the Court was 
delivered by | 

GROVER, J.: These are connected 

peals from _a judgment of the 
lafabad High Court. Civil Appeals 
os. 1893-1894/68 are by special leave 

d Civil Appeal No 172/69 is by 
certi ificate. The point wan has to þe 
decided is common to all of them. 

2. It is necessary to refer to the 
the in Civil Appeal No. 1893/68 only. 


-~ 





pi 


e Hindustan Sugar Mills Ltd. is a 
mpany manufacturing sugar. Its 
factory is situate in Cola Gokaran 
Nath in District Kheri in the State of 

. P. For manufacturing sugar the 
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Mis. Carew & Co. Ltd. and another, ' 


it cannot be said that the- 


A.I. R- 


company purchases sugarcane in the 
District of Kheri. It maintains some 
staff and also makes certain advances 
to cultivators within the rural area . 
of the said District. It was assessed 
to what is known as the circumstances 
and property tax. The relevant provision 
under which this tax could be levied 
was Sec. 114 of the District Boards Act 
1922 which was repealed by the U. P. 
Kshettra Samitis and Zila Parishads 
Adhiniyam, 1961, hereinafter referred 
to as the “A dhiniyam” but a similar 
provision, Section 121 was enacted in 
that statute. The material portion of 
Section 121 is as follows :— 


121. “Conditions and restrictions 
for tax on Circumstances and Pro- 
perty. — The power of a Parishad to im- 
pose a tax on Circumstances and Pro- 
perty shall be subject to the following 
conditions and restrictions, namely — 

(a) the tax may be imposed on 
any person residing or carrying on 
business in the rural area provided 
that such person has so resided or 
carried on business for a total period . 
of at least six months in the year 
ener ania i" 


-The company objected to the levy of 


aforesaid tax but the assessing autho- 
Tities did not accept its objections 
and made the assessment for the years 
1961-1962 and 1962-63. The company 


. filed an appeal to the Commissioner, 


Lucknow Division, who held that the 
tax. had been wrongly imposed. 
Thereupon the Zila Parishad, Kheri, 
filed a petition under Article 226 of 
the Constitution challenging the order 
of the Commissioner. A learned Single 
Judge of the High Court dismissed 
that petition. The matter was taken 
by way of special appeal to a Divi- 
sion Bench. That appeal also failed. 


3. The short question which 
the High Court was called upon to 
decide and which has to be determin- 
ed by us is whether ‘on the admitted 
and undisputed facts any tax could be 
levied under Section 121. of the 
Adhiniyam on the company whose 
factory for manufacturing sugar was 
situate outside the jurisdiction of the 
Zila Parishad. On behalf of the Zila ; 
Parishad it was maintained that the ` 
company was purchasing sugarcane in 
the rural area within its jurisdiction 
for the purpose of manufacturing 
sugar in its factory and since the pur- 
chases were made within the rural 





mg on a e 


1972 


area it was “carrying on business” in 
that area and was thus liable to the 
levy and payment of tax. All that 
has to be decided, therefore, is whe- 
ther the company was carrying on 
business in the rural area within the 
jurisdiction of the Zila Parishad when 
the activity attributed to it consisted 
of regularly buying or purchasing 
sugarcane for the business of manufac- 
turing sugar in its factory which was 
outside the rural area. It was not 
disputed before the learned single 
Judge that the business of the com- 
pany consisted of manufacturing 
sugar. For that purpose it was essen- 
tial to purchase the raw material at the 
mill gate and in the mofussil area in- 
cluding the rural area in the District 
of Kheri. 

The reasoning of the learned 


. Judge was that in the same business 


jt may be necessary for the company 
to purchase some machinery or spare 
paris from different places in the 
country or to purchase fuel wood and 
lubricating oil from different places. 
Jt could hardly be said that the busi- 
ness of manufacturing sugar was be- 
ing conducted or carried on at all 
those places from where these com- 
modities or Articles were purchased. 
Merely because the purchase of sugar- 
cane was ‘essential for the carrying 
on of business of manufacturing sugar 
it did not mean that any business was 
being carried on in the places where 
the sugarcane was being purchased. 
The Division Bench distinguished the 
cases which had been relied upon on 
behalf of the Zila Parishad arising 
under the Income-tax Act, 1922. It 
was pointed out that the question had 
to be looked at from the standpoint 
of a businessman. If a person manu- 
factured sugar in the District of Kheri 
but collected sugarcane which was a 
raw material from half a dozen Dis- 
tricts it could hardly be said, from the 
point of view of business, that it was 
being carried on in the various Dis- 
tricts from where the raw material 
was being acquired. 


4, Before us it has been con- 
tended on behalf of the Zila Parishad 
that the continuous and regular acti- 
vity of buying sugarcane which ex- 
tended for the period mentioned in 
Clause (a) of Section 121 of the 
Adhiniyam constituted carrying on of 
business in the rural areas from 
where the sugarcane was purchased. 
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Reliance has been placed on a Bench 
decision of the East Punjab High Court 
in Chas, J. Webb Sons and Company 
Ine. Philadelphia v. Commissioner of 
Income-tax, East Punjab, 18 ITR 33 
= (AIR 1951 Punj 347). There the 
assessee company which was incor- 
porated in the United States of 
America was carrying on the busi- 
ness of manufacturing carpets in 
America. Its only business in British 
India was to purchase, through its 
agents in British India, wool as raw 
material for use in the manufacture of 
carpets. The Company was sought 
to be assessed in respect of its income 
from such purchases of raw material 
under Section 42 (3) of the Indian 
Income-tax Act, 1922. It was held 
that the mere purchase of raw material 
in British India was an operation 
within the meaning of Section 42 (3) 
of that Act and that the profits‘ which 
arose out of such purchases were tax- 
able. Section 42 of the Income-tax 
Act was a totally different provision. 
According to it all income, profits or 
gains accruing or arising whether 
directly or indirectly through or from 
any business connection in British 
India were to be deemed to be income 
ae or arising within British 
a. 


It was further provided that in 
case of a business of which all the 
operations were not carried out in 
British India the profits and gains of 
the business deemed under the section 
to accrue or arise in British India 
were only such profits and gains as 
were reasonably attributable to that 
part of the operation carried out in 
British India. The High Court was of 
the view (which appears to be unex- 
ceptionable) that the word “operation” 
covered the purchase of wool as raw 
material for use in manufacturing 
carpets and that such a purchase was 
an operation carried out in the course 
of its business by a person or firm 
which manufactured the carpets. We 
are unable to see how any assistance 
can be derived from the above case 
for the purpose of deciding the mean- 
ing of the words “carrying on business” 
used in Section 121 (a) . of the 
Adhiniyam. In Commr. of Income- 
tax, Bombay v. Ahmedbhai Umarbhai 
and Co., Bombay, 1950 SCR 335 at p. 
376 = (AIR 1950 SC 134) Mukherjea, 
Ju (as he then was) observed as fol- 
ows :— 
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“A man may carry on the trade 
ofja seller or purchaser of goods; he 
may be a manufacturer of goods or an 
exporter or importer of the same. 
Each of these would-be a business 
within the meaning of the Act. Sup- 
pose, for example, that he combines 
all! these activities and carried on a 
business which includes manufactur- 
ing, selling and also exporting and 





importing of goods. Can it not be 
saif that each one of these activities 
is part of the business which he 


carries on? I agree with Mr. Munshi 
that if a particular process or activity 
of continuous character can be dis- 
tinguished from other processes and if 
a separate profit can be ascertained 
and allotted in respect to the same, 
there is no reason why it should not 
be regarded as a part of the business 
which yields income or profits.” 





These observations can hardly be of 
any| avail to the Zila Parishad. The 
g of raw material in the shape of 







erjea, J., which related to entire- 
ly different 
facts it cannot be said that the com- 
was making any separate pro- 
r income by means of purchasing 
cane. It is futile to refer to all 
other cases on which learned 
counsel for the Zila Parishad has re- 
lied las they are totally distinguishable 
on facts except to notice the decision 
in Zila Parishad, Muzaffarnagar v. 
Jugall Kishore Ram Swarup, 1969 All 
LJ 24. There a firm had set up 
crushers in certain rural areas from 
where it purchased sugarcane. The 
sugatcane was crushed.and converted 
into a juice. That juice was sent to 
the town of Miranpur for being pres- 
sed re sugar. The High Court was 





of the view that the juice which was 
called “Rab” was a saleable commodity 
in itself and was also a finished pro- 
duct.! It was used in home consump- 
tion and could also be pressed for pro- 
ducing sugar. The firm was, therefore, 
working for gain in the places where 
that (activity took place which was 
for making a profit. It was held that 
the circumstances and property tax 
was leviable in these circumstances on 
the fi because it carried on business 
in that place where it converted the 
sugar¢ane into Rab. The facts that have 
been stated clearly establish the distin- 


| 





statutory provisions and. 
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guishing features from the present case. 
The sugarcane which was being pur- 
chased by the Company was not sub- 
jected to any such process by which 
any such commodity or finished pro- 
duct came into existence which by 
itself could earn profits. In our opin- 
ion the contention of the Zila Parishad, 
if accepted, would lead to the astound- 
ing and extraordinary result that if a 
manufacturing concern continuously 
acquires raw material not only from 
different parts of India but also from 
other parts of the world it could be 
said that it was carrying on business 
in all those places from where the 
raw materials were acquired or pur- 


chased. We are unable to give any| _ 


such wide connotation to the words 
“carrying on business”, 

Section 121 (a) of the Adhiniyam. 
5. The appeals fail and are 
dismissed with costs. One hearing fee. 
Appeals dismissed. 
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India Carbon Ltd., Appellant v. 
Superintendent of Taxes, Gauhati and 
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Civil Appeal No. 1612 of 1968, D/- 
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Sales Tax — Central Sales Tax 
Act (1956), Section 14 (i) — Expres- 
Sion “coal” — Petroleum coke being 
one of the forms of coke is covered by 
the expression “coal” within Sec- 
tion 14 (i) — Civil Rule No. 28 of 1966 
D/- 16-2-1968 (Assam and Nagaland), 
Reversed. ` (Para 5) 

It may be that the Clause (i) men- 
tions coal only and then declares that, 
that word shall include coke in all its 
forms. That shows that the object of 
the words which follow coal is to ex- 
tend its meaning. (Para 5) 

M/s. C. K. Daphtary and M. C. 
Chagla, Sr. Advocates, (M/s. J. B. 
Dadachanji,, P. D. Himatsingka, B. P. 
Maheshwari and I. N. Shroff Advocates, 
with them) for Appellant; Mr. 
Naunitlal and Miss Swaranjit Sodhi, 
Advocates, for Respondents. 


“(Civil Rule No. 28 of 1966, D/- 16-2- 
1968 — Assam and Nagaland.) 
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The Judgment of the Court was 
delivered by 

GROVER, J.:— This is an appeal 
by certificate from a judgment of the 
Assam and Nagaland High Court. 

2. The appellant is a company 
incorporated under the Indian Com- 
panies Act, 1956 in the State of Assam. 
It started its business on November 17, 
1962 for the first time. Its business 
includes sale and purchase of petro- 
Jeum coke. Until September 1, 1964 
no sales tax was levied or was pay- 
able by the company: on the sale of 
petroleum coke because in Schedule 3 
of the Assam Sales Tax Act, 1947, 
hereinafter called the ‘Assam Act’, 
which . enumerated the goods on 
which tax was not payable, Entry 7 
read “coal, coke and coalgas”’. By 
Amending Act 14 of 1964 the said 
Entry was deleted from Schedule 3 
to the Assam Act with effect from 
September 1, f 
letter dated July 7, 1964 the Superin- 
tendent of Taxes, Assam, informed the 
company that the petroleum, coke and 
gas were taxable at the rate of 5 Np 
in a rupee under the Assam Act and 
directed the company to submit the 
return for all the periods prior to 
September 1, 1964 and also apply for 
registration under the Assam Act for 
the sale of petroleum coke within the 
State of Assam. The company prefer- 
red a petition for revision under Sec- 
tion 31 (2) of the Assam Act challeng- 
ing the order of the Superintendent of 
Taxes. This petition was dismissed by 
the Commissioner of Taxes on Septem- 
ber 8, 1965. During the pendency of 
the said revision petition the Superin- 
tendent of Taxes by his letter dated 
August 14, 1965 modified his earlier 
order to the extent that the demand 
was confined to the sale of petroleum, 
coke subsequent to September 1, 1964. 
The Company then moved the High 
Court under Article 226 of the Con- 
stitution which was dismissed. 

3. In the writ petition as also 
the return filed in reply thereto 
and before the High Court the 
provisions of certain other enactments 
were mentioned. These were the 
Assam Finance Sales Tax Act, 1956 as 
amended from time to time and the 
Assam Sales of Petroleum and Petro- 
Jeum Products, including Motor 
Spirit and Lubricants Taxation Act, 
1956 as amended. It is unneces- 
sary to refer to their relevant 
provision because before us it is 
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common ground that the tax would be © 
payable under the Assam Act, the. 
only question being about the rate. 
Under the Assam Act the rate charge- 
able was 5 paise per rupee. But it has 
been claimed on behalf of the appel- 
lant that by virtue of the provisions of 
the Central Sales Tax Act 1956, here- 
inafter called the “Central Act”, the 
rate at which the tax would be pay- 
able is 2 paise per rupee. 

Section 14 declares, inter alia, that 
coal including coke in all its forms 
constitutes goods which are of special 
importance in inter-State trade or 
commerce. Section 15 (1) of the 
Central Act as it stood at the relevant 


-time was in the following terms :— 


Section 15. “Every sales tax law 
of a State shall, in so far as it imposes 
or authorises the imposition of a tax on 
the sale or purchase of declared goods, 
be subject to the following restric- 
tions and conditions, namely :— 

(a) the tax payable under that 
law in respect of any sale or purchase 
of such goods inside the State shall 
not exceed (two per cent.) of the sale 
or purchase price thereof, and such 
tax shall not be levied at more than 
one stage. 

It may be mentioned that by Amend- 
ing Act 13 of 1966 3% was substituted 
for 2% with effect from July 1, 1966. 

4. It is not disputed that if 
petroleum coke is covered by Clause (i) 
of Section 14 which reads “coal includ- 
ing coke in all its forms” the State 
was not competent to levy tax ata 
rate exceeding the one given in Sec- 
tion 15 (a) of the Central Act. Be- 
fore the High Court it was common 
ground that petroleum coke is 
used mainly in industries dealing with 
the manufacture of carbon products 
and it differs in material constituents, 
quality, utility and composition from 
the ordinary coke used as fuel. It is 
used largely in the manufacture of. 
dry cells, carbon electrodes and electric 
furnace resistance elements. Refer- 
ence has also been made in the Judg- 
ment to what is stated in ‘Chemical 
Engineers’ Handbook’, 3rd Edn, at 
page 1566 :— 

“Coke is a hard, dense, infusible 
earbonization residue that ranges 
from a dull gray-black to a silvery 
gray the latter is characteristic of good 
quality, high temperature coke.. A 
coke of this type makes a ringing 
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sound when dropped or struck with a 
hard object. It exhibits a porous 
cellular structure, which primarily 
depends upon the kind of coal used 
and the rate of heating during the 
carbonization process.” 


The High Court was of the view 
Dar the word ‘coal’ includes coke in 
all lits forms in Clause (i) of Section 14 
of fhe Central Act and must be taken 
to mean coke derived from coal. In 
other words it must be coke which had 
been derived or acquired -from coal by 
following the usual process of heating 
or burning. The contention, therefore, 
of the appellant was negatived that 
petroleum coke was covered by the 
aforesaid provision of the Central Act. 


5. We are wholly unable to 
agree with the reasoning or the con- 









stated to include coke in all its 
fo . It is not denied that petroleum 
is one of the forms of coke. 
Therefore on a plain reading of the 

cid clause it is incomprehensible 
how petroleum coke can be exclud- 
ed from its ambit. It may be that 
the clause mentions coal. only and 


then declares that that word shall in- 
clude. coke in all its forms. That 
sho that the object of the words 


which follow coal extend its 
cone: In the writ petition it was 
stated in Para 2 that “coke is the re- 
left after destructive distillation 
of toal, shale or oil and jis called 


tee coke, -Metallurgical ' coke or 


is ‘to 


coke, to indicate its source or 
in; but all these are carbonacious 
rial used for the same purpose 
having same properties, more or 
less, main being — Mixed Carbon, — 
Volatile Matters, — Ash and — Mois- 
ture. 


In the affidavit in eppeation that was 
filed|by the Assistant Commissioner of 
Taxes, Assam, this statement does not 
-to have been properly denied. 








petition is very similar to the meaning 
word “coke” given in Webster’s 
New! International Dictionary, Vol. 1 
which is as follows :— i 


‘would cover petroleum coke: 


A. I. R. 
“The infusible cellular, coherent 
residue obtained when coal is subject- 
ed to destructive distillation. It consists 
mainly of carbon, is hard porous and 
gray, and has a submetallic luster. 
Any similar substance left as a residue 
when petrolèum, shole oil, etc. are dis- 
tilled to dryness.” 
Our attention has been invited by 
learned counsel for the State to the 
discussion in Encyclopaedia Britannica, 
Vol. 5 on coke, coking and high tem- 
perature carbonization. We do not 
consider that when the Parliament 
used the word “coke” in Section 14 (i) 
of the Central Act it had any intention 
to give it a meaning other than the 
ordinary dictionary meaning - which 
At any 
rate, the language employed is so 
wide viz. -“Coke in all its forms” that 
petroleum coke which is a form of 
coke cannot possibly be excluded 
merely by reference to the word 
“Coal”. 

6. For the reasons given above 
the appeal is allowed and the judgment 
of the High Court is set aside. The Writ 
petition shall stand allowed only to 
the extent that the State will be 
entitled to levy tax under the Assam 
Act not exceeding the rate given in 
Clause (a) of Section 15 of the Central 
Act. The Appellant shall be entitled 
to its costs in this Court. 


Appeal allowed. 
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Company — Mere existence of an 
Article in the Memorandum of Articles 
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of a limited Company conferring an 
absolute discretion on the direc- 
tors to refuse to recognise a transfer 
of share does not, in the absence of 
evidence of free exercise of that 
power, warrant a conclusion that the 
shares of the Company are not freely 
transferable — I. T. Ref. Nos. 274 of 
1961 and 114 of 1963, D/- 10-2-1965 
and 17-7-1967 (Cal) respectively, Re- 
versed — AIR 1967 Mad 7 and (1969) 
74 ITR 823 (Bom), Approved. 
(Para 3) 

Cases Referred: Chronological Paras 
(1969) 74 ITR 823 = 1970-2 ITJ 

63 (Bom), Raghuvanshi Mills 

Ltd. v. Commr. of Income-tax, 

Bombay 3 
(1967) AIR 1967 Mad 7 (V 54) 

61 ITR 16, East India Corpora- 

tion Ltd. v. Commr. of Income- 


tax 

(1963) 48 ITR 902 (Cal), Commr. 
of Income-tax, West Bengal v. 
Tona Jute Co. Ltd 

Mr. D. Pal, Sr. Advocate (M/s. R. 
K. Chodhry, N. R. Khaitan, Miss 
Krishna Sen and B. P. Maheshwari, 
Advocates, with him), for Appellant 
in both the Appeals; Mr. B. Sen, Sr. 
Advocate, (M/s. R. N. Sachthey and 
B. D. Sharma, Advocates, with him), 
for Respondent in both the Appeals. 

The Judgment of the Court was 
delivered by 

. GROVER, J.:— These appeals by 
certificate from a judgment of the 
Calcutta High Court arise out of In- 
come-tax References in which the main 
point involved was whether the as- 
sessee company could be regarded as 
one in which the public are substantial- 
ly interested within the meaning of the 
Explanation in Section 23-A of the 
Indian Income-tax Act, 1922, herein- 
after called the “Act”. 

2. The appeals relate to the 
assessment years 1952-53 and 1954-55. 
The assessee is a public company in- 
corporated under the Indian Com- 
panies Act, 1913. Article 37. of its 
Articles of Association provided as 
follows:— 

“The Directors may at any time in 
their absolute and uncontrolled dis- 
cretion and without assigning any 
reason decline to register any propos- 
ed transfer of shares.” 

The Income-tax Officer held that the 
assessee was a company in which the 
public. were not substantially interest- 
ed within the meaning of the Explana- 
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tion in Sec. 23A of the Act. Accordingly 
be applied the provisions of that 


section. The  assessee appealed 
to the Appellate Assistant Com- 
missioner. The appeal relating to 


the assessment year 1952-53 was dis- 
missed but with regard to the subse- 
quent year it was allowed. The Ap- 
pellate Tribunal upheld the contention 
that Article 37 of its Articles of As- 
sociation did not operate as a bar to 
the free transferability of the shares 
and therefore it was a company in 
which the public were substantially 
interested within the meaning of the 
Explanation in Section 23-A of the 
Act. Thereupon the Tribunal was 
moved by the Commissioner of Income- 
tax for stating the case and referring 
the following question of law which 
was referred by it to the High Court 
in the case relating to’ the assessment 
year 1952-53: 


“Whether on a true interpretation 
of Article 37 of the Articles of Associa- 
tion, the assessee Company can be re- 
garded as one in which the public are 
substantially interested within the 
meaning of the third proviso to Sec- 
tion 23-A (1)”. 


A similar question was referred in the 
case relating to the assessment year 
1954-55. The High Court following a 
judgment of the same court in Commr. 
of Income tax, West Bengal v. Tona 
Jute Co. Ltd., (1963) 48 ITR 902 (Cal) 
answered the questions referred against 
the assessee and in favour of the Re- 
venue. In that case the Calcutta High 
Court had expressed the view that a 
public company whose Directors had 
absolute discretion to refuse to re- 
gister the transfer of any share to any 
person “whom it shall in their opinion 


.be undesirable in the interest of the 


company to admit to membership” and 
were not obliged to give any reason 
for refusal to register was not a com- 
pany the shares of which were freely 
transferable to other members of the 
public within the meaning of the Ex- 
planation in Section 23-A of the Act. 


3. Section 23-A of the Act 
confers powers to assess companies to 
super-tax on undistributed income in 
certain cases. Sub-section (9) inter 
alia provided that nothing contained 
in the section shall apply to any 
company in which the public are sub- 
stantially interested. Explanation (1) 
which was so renumbered by Sec- 
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tion 7 of the Finance Act of 1957 to 
the extent it is material is as follows: 
“For the purposes of this section, 
a| company shall be deemed to be a 
company in which the public are sub- 
stantially interested— 

(D otrai rinses 

(b) if it is not a private company 
eres in the Indian Companies 
A 


(ii) the said shares were at any 
e during the previous year the 
subject of dealing in any recognised 
stock exchange in India or were 
freely transferable by the holder to 
other members of the public; and 


(iii) 
The Calcutta High Court referred to 
the relevant provisions of the Indian 
Campanies Act, 1913 according to 
which unless the Article provided 
otherwise the shareholder had a free 
right to transfer his shares to whom- 
soever he liked. But it was considered 
that where the Articles contained a 
power under which the Directors 
could decline to register any transfer 
of shares. the right of free transfer was 
cut down by that Article and this af- 
fected the question of free transfer- 
ability of the shares. Moreover the 
transfer of shares was not complete 
until the registration of the name of 
the transferee and if such a registra- 
of fight 1 not be insisted on as a matter 





of right it could not be said that the 
shares were freely transferable. The 
Madras High Court in East India Corpn. 
Ltd. v. Commr. of Income-tax Madras, 
61 ITR 16 = (AIR 1967 Mad 7) and 
the) Bombay High Court in Raghu- 
vanshi Mills Ltd. v. Commr. of Income- 
ax| Bombay, (1969) 74 ITR 823 (Bom) 
ook the contrary view and dissented 
from the opinion expressed in the 
Caleutta case that in the presence of 
an Article similar to Article 37 of 
the |Articles of Association of the as- 
sessee the shares would not be freely 
transferable within the meaning of 
Clause (ii) to Explanation 1 in Sec- 
tion! 23-A (9) of the Act. It may be 
tioned that before its amendment 
by the Finance Act 1955 the corres- 
ing provision appeared in the 








s could be regarded as freely 


A.L R 


transferable to other members of the 
public. In our opinion the following 
observations in the East India Corpora- 
tion case represent the correct view 
about the meaning of the word “trans~ 
ferable”: : 


“Transferable”, ex facie, is not 
to be equated to “transferred”. The 
word imports a quality, a legal effect 
arising out of or inherent in the 
character and nature of the shares 
themselves. This quality does not 
stand by itself, for the Section says 
“are in fact freely transferable.’ We 
have to give effect to each of these 
words, and if we did so, transferability 
is qualified by the fact which in the con- 
text, to our minds, means a factual ten- 
dency which is unrestricted and which 
ensures transferability. In other words, 
we understand by the words “are in 
fact freely transferable’ not that 
there should necessarily be actual 
transfers of shares, but a factual ten- 
dency towards free transfer of shares, 
subject, of course, to reasonable res- 
trictions by holders to other members 
of the public.” 


The Directors have certainly been 
given a discretion by Article 37 to de- 
cline to register any proposed transfer 
of shares but that does not mean that 
the shares cease to be transferable. 
The said Article does not confer any 
uncontrolled or unrestricted discretion 
upon the Directors to refuse to re- 
gister the transfer of shares in a given 
case. In other words the Directors 
cannot act arbitrarily or capriciously. 
It is well known that the power con- 
ferred by such an Article is of a fidu- 
ciary nature which has to be exercised 
by the Directors in the best interests 
of-the company for preventing any 
undesirable person becoming a mem- 
ber if that is likely to be prejudicial 
to the company. It is a power which 
has to be reasonably exercised for 
protecting the interests of the com- 
pany. It cannot be assumed that the 
discretion conferred on the Directors 
will be abused for ulterior purposes. 
The discretion which has been con- 
ferred for being exercised in the in- 
terest of the company cannot take 
away the tendency of the free trans- 
ferability of the shares in the absence 
of cogent material or other factors 
from which it can be inferred that the 
shares were not capable of being 
freely transferred. Article 37 can by 
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no stretch of reasoning be regarded by 
itself to be a restriction on the transfer 
of shares by one shareholder to 
another. Free. transferability of shares 
is a normal and common feature of 
limited companies. Indeed there would 
hardly be any public company in the 
Memorandum of Articles of which an 
Article similar to Article 37 will not 
be found. This Article appears even 
in the standard Articles of Association 
prescribed -under the Companies Act 
itself. The purposes, as has been 
noticed before is only to give power 
to the Directors for declining to re- 
gister the transfer of a share when the 
paramount interests of the company 
so require. There may be cases where 
it can be shown that the Directors 
have been exercising that power very 
freely and have virtually eliminated 
the element of free transferability. 
In such cases it may be possible to 
hold that in fact the shares were not 
freely transferable. But in. the pre- 
sent case there is no evidence of the 
Directors having acted in the afore- 
said manner nor is there any restric- 
tion in the other Articles of Association 
interfering with the free transfer of 
shares by one shareholder to another. 
We are unable, therefore, to uphold 
the judgment of the Calcutta High 
Court that the mere existence of an 
Article like Article 37 would affect 
the free transferability of the shares 
within the meaning of the Explana- 
tion. 

4. In the result the appeals are 
allowed and the decision of the High 
Court is set aside. The question re- 
ferred in each case is answered in 
favour of the assessee and against the 
Revenue. The assessee shall be en- 
titled to one set of costs in this court. 

Appeals allowed. 
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Ltd., Appellant v. The Commissioner 
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Income-tax Act (1922), S. 10 (2) 
(xv) — Capital and Revenue expendi- 
tures — Contribution made by : the 
owner of sugar mills under the U. P. 
Sugarcane Regulation of Supply and 
Purchase Act for development of roads 
between the cane producing centres 
and his mills, which has been the pro- 
perty of the government, is, apart 
from the element of compulsion, a 
revenue expenditure and not capital 
expenditure. I. T. Ref. No. 18 of 1963 
Dated 17-2-1967 (Delhi), Reversed; AIR 
1955 SC 89 and (1968) 68 ITR 301 (Cal) 
and AIR 1961 SC 1028, Foll. (Para 4) 


Expenditure on road development 
by sugar mills would only be for 
working the business with a view to 
produce the profits without the assessee 
getting any enduring advantage to 
itself. (Para 4) 
Cases Referred: Chronological Paras 
(1968) 68 ITR 301 = ILR (1969) ` 

1 Cal 365, Commr. of Income 

Tax, West Bengal v. Hindu- 

sthan Motors Ltd. 4 
(1961) AIR 1961 SC 1028 (V 48) 

='41 ITR 414, Commr. of In- 

come Tax, West Bengal v. 

Royal Calcutta Turf Club 4 
(1955) AIR 1955 SC 89 (V 42) = 

27 ITR 34, Assam Bengal 

Cement Co. Ltd. v. Commr. 


of Income Tax, West Bengal 4 
M/s. D. K. Bajaj and K. B. 
Rohatgi, Advocates, for Appellant; 


Mr. S. T. Desai, Sr. Advocate (M/s. 
P. L. Juneja, R. N. Sachthey and B. D. 


Sharma. Advocates, with him), for 
Respondent. 
The Judgment of the Court was 


delivered by 

GROVER, J.:— This is an appeal 
by special leave from a judgment of 
the Delhi High Court in an Income-tax 
Reference. The assessee, which is the 
appellant, is a private limited company 
carrying on the business of manufac- 
ture and sale of sugar. It has two 
sugar mills one at Maholi (Sitapur) 
and the other at Raja-ka-Sahaspur 
(Moradabad). The head office of the 
assessee is at New Delhi. During the 
accounting period relating to the 
assessment year 1956-57 sums of Rupees 
75,000/- and Rs. 37,500/- were paid by 
the assessee to the Cane Development 
Council of the Sugarcane Department 
of the Government of Uttar Pradesh 
by way of contribution for road de- 
velopment between the various sugar- 
cane producing centres and the sugar 
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actories of the assessee. The revenue 
uthorities found that these contri- 
butions were intended to be applied 
for the construction and develop- 


ment of roads between the sugar- 
cane producing centres and the 
sugar mills and held that these 


amounts constituted capital expen- 
diture and could not be allowed as an 
admissible deduction while computing 


re total income of the assessee. The 
ppellate Tribunal upheld the order 
oa the departmental authorities. On 

application being moved the Tri- 


bunal referred two questions of law 
to the High Court. We are concerned 
only, in the present case, with the 
second question which is as follows: 
“Whether the sums of Rs. 75,000 
d Rs. 37,500 paid to the Road 
ee Fund set up by the 





overnment of U. P. were rightly dis- 
owed as items of capital expendi- 
e?” 

e High Court held that the aforesaid 
expenditure could not be regarded as 
revenue expenditure and the answer 
was returned against the assessee. 


23 According to the  assessee 
certain facts are fully established. 
ese are: (1) the expenditure incurred 
for the development of roads and 
the assessee was under an obligation 
to make the aforesaid contributions 
under the provisions of the U. P. 
Sugarcane Regulation of Supply and 
Purchase Act, 1953; (2) the roads were 
originally the property of the govern- 
ment and remained so after the im- 
provement had been made, (3) the sole 
reason for which the assessee had 
made the contribution was that the 
improved roads would facilitate the 
transportation of cane from the cane 
producing centres to the premises of 
the mills and also the flow of supply 
to|and from the factories of the asses- 
see: and (4) the expenditure was in- 
curred for reasons of commercial ex- 
pediency and for the benefit of the 
day to day business of the assessee. 
3. According to the High Court 
it was admitted on behalf of the 
assessee that if expenditure had been 
cued by it for building roads of 
its|}own it would be capital expendi- 
ae The High Court could see no 
difference if expenditure was incurred 
under compulsion or even without 
compulsion if the roads were built for 
facilitating transportation and improv- 
ing the business and the flow of supply 





“ment was 


to and from the factories of the 
assessee, 

4, We are unable to agree 
with the reasoning or the conclusion 


of the High Court. The general prin- 
ciples governing the determination of 
the question whether an expenditure 
is in the nature of capital or revenue 
expenditure are well known. Where 
expenditure is incurred while the 
business is being carried on and not 
for its extension or for the sub- 
stantial replacement of its equipment 
the position would be as follows:— 


“If the expenditure is made for 
acquiring or bringing into existence an 
asset or advantage for the enduring 
benefit of the business it is properly 
attributable to capital and is of the 
nature of capital expenditure. If on 
the other hand it is made not for the 
purpose of bringing into existence any 
such asset or advantage but for run- 
ning the business or working it with a 
view to produce the profits it is a 
revenue expenditure.” (Vide Assam 
Bengal Cement Co. Ltd. v. Commr. of 
Income-tax, West Bengal, 27 ITR 34 
at p. 45 = (AIR 1955 SC 89). 


The argument on behalf of the Re- 
venue is that the expenditure which 
was incurred by the assessee in the 
present case was intended for bring- 
ing into existence an advantage for 
the enduring benefit of the business. 
On the other hand it has been 


maintained on behalf of the assessee ` 


that the expenditure was properly 
attributable to running the business 
or working it with a view to produce 
the profits. The Calcutta High Court 
had occasion to consider an identical 
question in Commr. of Income-tax, 
West Bengal v. Hindusthan Motors 
Ltd., (1968) 68 ITR 301 (Cal). There 
the location of a factory of motor car 
manufacturing company was a little 
distance away from the main road. 
The approach road belonged to the 
government. It fell ‘into disrepair 
and began to cause transportation dif- 
ficulties to the assessee. The Govern- 
not prepared to meet the 
expenses for the repair of the road. 
The asseéssee offered to contribute a 
certain amount for the improvement. 
The High Court had no difficulty in 
coming to the conclusion that the 
money was spent not so much to bring 
about any asset or advantage of en- 
during benefit to itself but it was in- 
curred for its efficient and convenient 
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running and therefore it was of re- 
venue nature. This case has been 
sought to be distinguished on behalf of 
the Revenue on the ground that the 
expenditure was incurred only to 
meet the expense of the repair and no 
asset or advantage of an enduring be- 
nefit accrued or resulted to the assessee. 
This distinction does not appear to be 
sound because in the diverse nature of 
business operations it is difficult to lay 
down a test which would apply to all 
situations. The criteria has to be ap- 
plied from the business point of view 
and on a fair appreciation of the 

hole situation. In the present case 
apart from the element of compulsion 
the roads which were constructed and 
developed were not the 
the assessee nor is it the case of the 














It only made a 
certain contribution for road develop- 


transpo f sugarcane to the 
factory. From the business point of 
view and on a fair appreciation of the 
whole situation the assessee consider- 
ed that the development of the road 
in question could greatly facilitate the 
transportation of sugarcane. This was 
essential for the benefit of its business 
which was.of manufacturing sugar 
in which the main raw material ad- 
mittedly consisted of sugarcane.. These 
facts would bring it within the 
second part of the principles 
before, namely, that 
the expenditure was incurred for 
running the business or working it 
with a view to - produce the profits 
without the assessee getting any 
advantage of an enduring benefit to 
itself. In our judgment the ratio of 
e decision in Commissioner of In- 
come-tax, West .Bengal, v. Royal 
Calcutta Turf Club, 41.ITR 414 = (AIR 
1961 SC 1028) would be applicable to 
the present case. There the question 
was whether the expenditure on runn- 
ing a School for training of Jockeys 
by the Royal Calcutta Turf Club could 
be claimed as a deduction under Sec- 
tion 10 (2) (xv) of the Indian Income- 
tax Act 1922. It*was pointed out that 
the business of the club was to run 
race meetings on a commercial scale 
1079 Q C/11 T Q-11 
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. numbers. It was for 


property of © 
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for which it was necessary to have 
races of a high order. For the popu- 
larity of races and to make its busi- 
ness profitable it was necessary for 
the club to have J ockeys of requisite 
skill and experience in sufficient 
that purpose 
that the School had been started for 
training Indian Jockeys. If.there had 
not been sufficient number of Indian 
Jockeys the interest of the club would 
have suffered. Therefore the expendi- 
ture incurred on running the School 
must be regarded as having been 
wholly and exclusively laid out for 
the purpose of the business of the club. 
Emphasis was laid on the principle 
that in order to justify a deduction it 
must be for reasons of commercial ex- 
pediency and it must be incurred for 
the assessee’s business. 


5. We are satisfied that in the 
present case the expenditure was in- 
curred by the assessee for reasons of 
commercial expediency apart from 
statutory compulsion to which refer- 
ence has been made before. The de- 
velopment of the roads was neces- 
sarily meant for facilitating the carry- 
ing on of the assessee’s business. 
Furthermore the Tribunal did not 
give any finding that the roads were 
to be altogether newly made and that 
the assessee would get an enduring 
benefit from these roads. The ex- 
penditure in question should have, 
therefore, been allowed as an admis- 
sible deduction. 


6. For the. reasons given 
above the appeal is allowed and the 
answer given by the High Court to 
the question referred is discharged. 
We would return the answer in the 
negative and in favour of the assessee. 
The asseessee will be entitled to its 
costs in this Court. 

Appeal allowed. - 
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Tenancy Laws — Bombay Tenancy 
and Agricultural Lands Act (67 of 
1948), Section 5 (as amended by 
Bombay Act 33 of 1952) — Protected 
tenancy — Section 5 of the Act as 
amended in 1952 ‘does not apply to a 
vepieets tenancy and hence benefits 
thereunder cannot be claimed by a 
protected tenant— AIR 1966 SC 1758, 
Rel. on. Judgment of Bombay High 
Court, D/- 6-12-1962, Reversed. 
(Para 22) 
A lease was created for a period 
of 5 years in 1943 when the Bombay 
Tenancy Act (1939) was in force. 
Under Section 23 (1) (b) of the Act as 
it stood amended in 1946 every lease 
subsisting on the date of amendment 
hs eran to be for a period of 10 
years from the date of the lease 
Every tenant onthe expiry of one 
year from date of amendment was 
deemed to be a protected tenant un- 
less the landlord applied for a de- 
claration that he was not a protected 
tenant. The protected tenancy could 
be| terminated on grounds and in 
manner provided in Section 14 and 
Section 34 of the Act. 
Held, that it was a protected ten- 
ancy and the provisions of Section 5 
were not applicable. (Para 16) 
The amended Section 5 could 
also not be invoked by the protected 
tenant as a part of a contractual ten- 
anty since the extension of the dura- 
tion of the lease was by virtue of the 
provisions of the statute and was not 
arising out of any contract. (Para 23) 
Cakes Referred: Chronological Paras 
(1966) AIR 1966 SC 538 (V 53) = 
966-1 SCR 618, Sidram 
arsappa Kamble v. Sholapur 
orough Municipality 27 
(1966) AIR 1966 SC 1758 (V 53) 
= 1962 Supp (1) SCR 700, 
rimbak Damodhar Rajpur- 
ar v. Assaram Hiraman Patil 19, 





Mr. V. S. Desai, Sr. 
(M/s. R- G. Samant and P. C. Bhartari, 
Advocates, and Mr. J. B. Dadachaniji, 
Advocate of M/s. J. B. Dadachanji and 
Co! with him), for Appellants; Mr. 
V.IM. Tarkunde, Sr. Advocate, (M/s. 
K.| R- Chaudhuri, K. Rajendra 
Chbwdhary and Hari Singh, Advocates 
with him), for Respondents. 


The Judgment of the Court was 
delivered by 
RAY, J.:— This appeal is by 


certificate against the judgment dated 


A- I. R. 


6 November/6 December, 1962 of the 
Bombay High Court dismissing the 
appellants’ suit filed on 14 September, 
1959 against the respondents, inter 
alia, for possession of suit property. 


2. By an indenture of lease 
dated 16 March, 1944 the respondents 
became lessees of the appellants for 
a period of 5 years from 1 March, 1943 
in respect of the agricultural lands be- 
longing to Jivanji Jamasji Mistry’s 
Adarian Charities. The appellants 
terminated the tenancy of the respon- 
dents by notice to quit dated 25 
October, 1955. The notice to quit was 
effective on the expiry of 31 March, 
1957. The appellants without preju- 
dice to the October, 1955 notice gave 
another notice to quit dated 10 June, 
tie to deliver possession within 7 

ays. 


The respondents contended 
that they were protected tenants under 
the Bombay Tenancy Acts 1939 and 
1948 and, therefore, the appellants 
would not be entitled to possession. 


4. The trial Court held that 
after 31 March, 1957 the respondents 
continued in possession and the appel- 
lants allowed the respondents to con- 
tinue in possession by extending the 
term of the lease at least for one year 
up to 31 March, 1958. The trial Court 
held that the notice dated 25 October, 
1955 terminating the tenancy witi 
effect from 31 March, 1957 could not 
therefore be relied on by the appel- 
lants. As to the notice dated 10 June, 
1958 the trial Court held that it was 
not a valid notice and a proper three 
months notice expiring with the year 
on 31 March, should have been given 
by the appellants. 


5. ‘On appeal the High Court 
held that it was not necessary to con- 
sider -whether the respondents had 
acquired the status of protected ten- 
ants. The High Court held that the 
lease which was operative from 1 
March, 1943 for a period of 5 years 
was under Section 23 (1) (b) of the 
Bombay Tenancy Act, 1939 as amend- 
ed in 1946 deemed to be for a period 
of not less than 10 years. The lease 
was therefore effective up to 28 
February, 1953. Meanwhile the 
Bombay Tenancy and Agricultural 
Lands Act, 1948 came into force on 
28 December, 1948. The High court 
held that Section 5 of the Bombay Act, 
1948 as it originally stood was in 








1972 M. E. Mistry v. M. A. 


terms similar to Section 23 of 
the 1939 Act but as a result of 
amendment of Section 5 of the 1948 
Act by the Bombay Act XXXII of 
1952 the period of the lease was re- 
newed up to 28 February, 1963 and 
therefore the appellants could not 
obtain a decree for possession. 


6. Though Section 5 of the 
1948 Act as amended by the Bombay 
Act of 1952 was repealed by Bombay 
Act XII of 1956 the High Court held 
that the tenants had acquired the 
vested right of protection against ter- 
mination of tenancy merely on the 
ground of expiry of the duration fixed 
by agreement. The High Court said 
that it was not necessary to decide 
whether the respondents had acquired 
the status of protected tenants. The 
High Court held that by reason of the 
provisions of Section 5 of the 1948 
Act as amended in 1952 the respon- 
dents acquired renewed tenancy up to 
28 February, 1963 and unless the plain- 
tiff-landlords could show that rights so 
acquired had ended they could not 
claim possession. 

q. When the ‘appeal came up 

for hearing before this Court on 13 
February, 1970 this Court sent the 
matter back to the High Court for 
submitting a report on two questions. 
First, whether on 1 March, 1953 the 
respondents were protected tenants. 
. Second, if the respondents were pro- 
tected tenants on 1 March, 1953 whe- 
ther on that account the respondents 
had the right to claim the benefit of 
Section 5 and other relevant sec- 
tions of the Bombay Tenancy and Agri- 
cultural Lands Act 67 of 1948. 

8. The High Court recorded 
the findings on 27 January, 1971. The 
High Court recorded the answers that 
the respondents were protected tenants 
on 1 March, 1953 and, secondly, the 
respondents did not have the right to 
claim the benefit of section 5 or other 
relevant sections of the Bombay Ten- 
ancy and Agricultural Lands Act, 
1948. The respondents challenged the 
second finding of the Court. 

9. The Bombay Tenancy Act, 
1939 came into effect on 2 April, 1940. 
Section 3 of the 1939 Act spoke of a 
tenant who would be deemed to be a 
protected tenant if he held land con- 
tinuously for a period of not less than 
6 years immediately preceding 1 
January, 1938 and cultivated such land 
personally during the said period. The 
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Bombay Tenancy Amendment Act. 
1946 introduced changes into the 1939” 
Act. These were Sections 3-A and 23 

Under Section 3-A of the 1946 Amend- 
ment Act every tenant on the expiry 
of one year from the date of the com- 
ing into force of the 1946 Amendment 
Act would be deemed to be a protected 
tenant for the purpose of the Act 
and his rights as protected tenant 
would be recorded in the Record of 
Rights, unless his landlord has within 
the said period made an application to 
the relevant authority for a declara- 
tion that he was not a protected tenant. 
Under Section 23 of the 1946 Amend- 
ment Act no lease of any land after 
the coming into force of the said sec- 
tion in the relevant area was to be for 
a period of less than 10 years and 
secondly every lease subsisting on the 
said date, namely, coming into force 
of the Act or made after the said date 
in respect of any land in such area 
shall be deemed to be for a period of 
not less than 10 years. The leases 


subsisting on the date when the 
1946 Amendment Act came into 
force could not be terminated ` be- 


fore the expiry of the period of 10 
years only on the ground that the 
period of lease had expired but such a 
lease could be terminated by a tenant 
by surrendering the lease. 


10. The Bombay Tenancy 
Amendment Act 1946 was brought into 
force from 8 November, 1946 through- 
out the Province of Bombay. The 
effect of the 1946 Amendment Act in 
the present case was that the lease 
which was subsisting on that date, viz., 
8 November, 1946 was deemed to be 
for a period of not less than 10 years 
from 1 March, 1943 when the lease 
came into effect. The other important 
change as a result of the 1946 Amend- 
ment Act was that under Section 3-A 
of the Act the tenant was deemed to 
be a protected tenant for the purpose 
of this Act and his rights were to be 
recorded in the Record of Rights. The 
facts found by the High Court in the 
present case are that the tenant-res- 
pondents’ rights were recorded and 
the appellants did not make an appli- 
cation after the coming into force of 
the 1946 Amendment Act that the res- 
pondents were not protected tenants. 
Therefore, the respondents were pro- 
tected tenants and the lease was 
effective for 10 years from the date of 
the lease. This extension of the lease 


for 5 years beyond the period of 5 
years mentioned in the lease was by 
virtue of the provisions in the statute. 


11. The Bombay Tenancy Act, 1939 
was repealed by the Bombay Tenancy 
and Agricultural Lands Act, 1948 re- 
ferred to as the 1948 Act. It may be 


stated here that the 1948 Act repealed . 


the whole of the Bombay Tenancy 
Act, 1939 except sections 3, 3A and 4 
which were also modified in the 
er mentioned in Schedule I to 
the 1948 Act. In the present case. the 
High Court has recorded the finding 
that the respondents were protected 
tenants on 1 March, 1953. That finding 
is pot challenged by either side in the 
present appeal à 
12. The respondents have chal 
anes the other finding of the High 
Co that the respondents did not 
haye the right to claim the benefit of 
Settion 5 or other relevant Sectio 
of the 1948 Act. - 


13. The rival contentions in the 
present appeal are on the effect of 
Seetion 5 of the 1948 Act which was 
introduced as an amendment by 
bay Act 33 of 1952 in substitution 
of Section 5 as it originally stood in the 
1948 Act. On behalf of the respondents 
it lis said that they were protected 
tenants under the 1948 Act and the 
lease of the respondents which had 

come into existence on 1 March, 1943 
` wab extended up to 28 February, 1953 
i asa result of an amendment of 
tion 5 by the 1952 . Amending Act 

















S 
the 
up to 28 February, 1963, and therefore, 
appellants could not claim eviction. 
b appellants on the other hand con- 
ded that the respondents who had 
a subsisting lease dated 1 March, 1943 
for 5 years received the benefit of 
statutory extension of the period by 
another 5 years up to 28 February, 
1953, and on 1 March, 1953 the res- 
dents were protected tenants who 


pon 
had an unlimited. period of tenancy 
which could be terminated in accor- 


ance with the provisions of Section 34 


behalf of the appellants that Section 5 
which was introduced into the 1948 
Act by the Amending Act of 1952 which 
ame into effect on.12 January, 1953 


but only to ordinary tenants. Even if 
were assumed that Section 5 of the 
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appellants that as a result of the Bom- 
bay Amending Act 13 of 1956 which 
came into effect on 1 August, 1956 
Section 88-B introduced by the. 
Amending Act of 1956 removed Sec- 
tion 5 from the statute and the appel- 
lants were not entitled to invoke any 
protection under that section of the 
statute. 


14. In order to appreciate these 
contentions it is necessary to refer to 
Section 5 which was introduced into 
the 1948 Act by the Amending Act of 
1952 which is as follows:— ; i 

“5 (1) No tenancy of any land 
shall be for a period of less than ten 
years; 7 

Provided that at the end of the 
said period and thereafter at the end 
of each period of ten years in succes- 
sion, the tenancy shall, subject to the 
provisions -of sub-sections (2) and 
(3) be deemed to be renewed for a 
further period of ten years on the same 
terms and conditions notwithstanding 
any agreement to the contrary. : 

(2) The landlord may, by- giving 
the tenant one year’s notice in writing 
before the end of each of the period 
referred to in sub-section (1), ter- 
minate the tenancy with effect from 
the thirty-first day of March in the 
last year of each of the said period, if 
he bona fide requires the land for any 
of the purposes specified in Sub-sec- 
tion (1) of Section 34, but subject to- 
the provisions of sub-sections (2) and 
(2-A) of the said section, as if such 
tenant was a protected tenant: 

(3) Notwithstanding anything con- 
tained in sub-section (1):— 

(a) every tenancy shall, subject to 
the provisions of Sections 24 and 25, 
be liable to be terminated at any time 
on any of the grounds mentioned in 
Section 14; and 

(b) a tenant may terminate the 
tenancy at any time by surrendering 
his interest as a tenant. in favour .of 
the landlord: co, 

Provided that such surrender shall 
be in writing and shall be verified be- 
fore the Mamlatdar in the prescribed 
manner”, PA 
o B The question in the fore- 
front is whether Section 5 introduced 
by the Amending Act of 1952 applied 
to protected tenants. Counsel on be- 
half of the respondents contended not 
only that the said Section 5 applied to 
protected tenants but also that if the 
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said Section 5 were held to be appli- 
cable only to ordinary tenants the res- 
pondents who were protected tenants 
‘could claim the benefit of ordinary 
tenants by virtue of their position of 
contractual tenants. 


16. The 1948 Act recognised 
a tenant to be a protected tenant if 
such person had been deemed to be 
a protected tenant under Sections 3, 
3A or 4 of the Bombay Tenancy Act, 
1939. Section 34 of the 1948 Act pro- 
vided that notwithstanding anything 
contained in Section 14 a landlord 
might terminate the tenancy of a pro- 
tected tenant on the grounds and in 
he manner as provided in that sec- 





1948 Act. It is also noticeable that no 
new protected tenancy could come 
into existence under the 1948 Act. 


17. Section 5 of the 1948 Act 
as it originally stood provided that no 
tenancy could be for a period of less 
than ten years and no tenancy was to 
be terminated before the expiry of the 
period of 10 years except on the 
grounds mentioned in Section 14. 
Therefore, under Section 5 of the 1948 
Act as it originally stood, tenants 
other than protected tenants were 
given a security to the exent of 10 
years only. Persons other than pro- 
tected tenants could under Sec- 
tions 14 (2) and 15 of the 1948 Act be 
allowed to hold over and in such case 
of holding over the tenancy “of such 
a tenant shall be deemed to have been 
renewed for a further period of 10 
years from the date of the expiry on 
the same terms and conditions”. f 


18. 
Act prior to the amendment in 1952 
there was on the one hand a protected 
tenant with a security for an unlimit- 
ed period whose tenancy could be 
terminated for grounds and in the 
manner mentioned in Sections 14 and 
34 of the 1948 Act and on the other 





Therefore, under the 1948 ` 
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hand a person other than protected 
tenant who had a security for a period 
of 10 years with the possibility of a 
landlord allowing such a tenancy to 
hold over in which case he would 
have a further period. of- 10 years, 
unless the tenancy was terminated in 
aie with the provisions of the 


3 19. It isin this context that 
Section 5 was introduced into the Act 
by the . Amending Act of 1952. The 


. effect of the amended Section 5 came 


up for consideration by this Court in 
Trimbak Damodar Raipurkar v. Assa- 
ram Hiraman Patil, 1962 Suppl (1) 
SCR 700 =(AIR 1966 SC 1758). The 
facts in that case were these. A ten- 
ancy came into existence on 5 Febru- 
ary, 1943 for 5 years. Under the pro- 
visions of Section 23 (1) (b) of the 
1939 Act as amended in 1946 the sub- 
sisting lease was deemed to be for a 
period of not less than 10 years. During 
the subsistence of the tenancy the 
1948 Act came into existence. A 
notice was given to the tenants calling 
upon them to deliver possession after 
expiration of the period of tenancy on 
31 March, 1953. Meanwhile, the 1952 
Amending Act had come into effect on 
12 January, 1953. The tenant in that 
case relied on Section 5 as amended 
in 1952. That case was of an ordinary 
tenant and not of a protected tenant. 
This Court held that the - Amending 
Act 1952 repealed Section 14 (2) of the 
1948 Act, amended Section 5 of the 
1948 Act and the effect of the amend- 
ven in that case was stated as fol- 
ows :— 


“Shortly stated the effect of this 
amendment was that the tenancy of 
the respondents, who were till then 
ordinary tenants as distinct from pro- | 
tected tenants, could not be terminat- ` 
ed on the expiry of their tenancy ex- 
cept by giving one year’s notice and 
that too on the ground that the lands 
were required by the landlord for 
bona fide personal cultivation and that 
the income of the said lands would be 
the main source of income of the land- 
Jord.” 


20. Prior to the Amending Act 
of 1952 the tenancy of an ordinary 
tenant could be terminated on the 
grounds mentioned in Section 14 be- 
fore the expiry of the period of 10 | 
years. An ordinary tenant however 


could hold over under Section 14 (2) 


Section 5 and the repeal of Sec- 
tion 14 (2) of the 1948 Act a tenancy 
contemplated in Section 5 of the Act 
would at the end of each period of 10 
years subject to the provisions of sub- 
tions (2) and (3) be deemed to be 
renewed for a further period of 10 
years. This was a new protection 
afforded to tenancies mentioned in Sec- 
tion 5 of the Act. The second sub-sec- 
tion of Section 5 as amended in 1952 
provided that the landlord by giving 
one year’s notice in writing before the 
td of each period of ten years re- 


4 
of the 1948 Act. After the amendment 
o 


ta 


rred to in Section 5 (1) of the Act 
uld terminate the tenancy with 
cect from the thirty-first day of 

arch in the last year of each of the 
said period, if the landlord bona fide 
réquired the land for any of the pur- 
poses specified in Section 34 (1) but 
subject to the provisions of sub-sec- 
tions (2) and (2A) as if such tenant 
a protected tenant. On the one 
hand a tenant under Section 5 as 

ended in 1952 could have a renewal 
o. a further period of 10 years and on 
the other the landlord could terminate 
the tenancy at the end of the period of 
i years by giving a notice as men- 
ned in Section 5 (2) of the Act as 
amended in 1952. 


21. The decision of this Court 
in Trimbak Damodhar Raipurkar’s 
case, 1962 Supp (1) SCR 700 = (AIR 
1966 SC 1758) (supra) noticed the dis- 
tinction between ordinary _tenants 
ard protected tenants and applied Sec- 
tion 5 as amended in 1952 to the case 
of an ordinary tenant as distinct from 
a protected tenant. This decision also 
held that there was a statutory ex- 
tension of the duration of the lease by 
irtue of the provisions of the Act. It 
eduld not be said that when a lease for 
5 years was extended as aresult of the 
ptovision of the statute that extension 
was in terms of the contract. In 
Ttimbak Damodhar Raipurkar’s case, 
(supra) this Court held that be- 
fore the lease could expire on 31 
March, 1953 in that case the period of 
the lease had been extended for 10 
yéars as a result of the amendment of 
Sdction 5 by the Amending Act of 1952 
which came into effect on 12 January, 
1953, and it could not be terminated 
save and except as specified by a valid 
notice or a surrender. The notice 
giyen in the month of March, 1952 in 
that case which called upon the tenant 
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to deliver possession on the expiry of 
the statutory period of 10 years on 31 
March, 1953 proved abortive by rea- 
son of the operation of the amendment 
of Section 5 renewing the term of the 
tenancy for the period of ten years. 


22. The principal reason as to 
why Section 5 as amended in 1952 
does not apply to a protected tenant 
is that the tenancy of a protected ten- 
ant under the 1948 Act was of un- 
limited time and the tenant other than 
a protected tenant had a security only 
for 10 years and it is only under Sec- 
tion 5 as amended in 1952 that such a 
tenant other than a protected tenant 
became entitled to renewal of the ten- 
ancy for a further period of 10 years 
in succession as mentioned in the said 
section. Secondly, Section 5 and. in 
particular, sub-section (2) thereof as 
amended in 1952 spoke of termination 
of tenancy by the landlord by giving 
the tenant one year's notice in writing 
if the landlord bona fide required the 
Iand for any of the purposes specified 
in sub-section ` (1) of Section 34 but 
subject to the provisions of sub-sec- 
tions (2) and (3) (2-A?) of the said sec- 
tion as if such a tenant was a protect- 
ed tenant. The words ‘as if such a 
tenant was a protected tenant’ in- 
dicate that the legislature treated Sec- 
tion 5 as applying to tenancies other 
than protected tenancies. If the word 
‘tenancy’ occurring in Section 5 of the 
Act as amended in 1952 related to 
protected tenancy the words ‘as if 
such a tenant was a protected tenant’ 
in Section 5 (2). would not have been 
necessary. In the third place, Sec- 
tion 5 of the 1948 Act as amended in 
1952 was in Chapter H of the Act. 
Chapter IT related to general provisions 
regarding tenancies. Sections 31 and 
34 of the 1948 Act which related to 
protected tenants occurred in Chapter 
III of the 1948 Act. The heading of 
Chapter IO of the 1948 Act before the 
amendment thereof in 1956 was ‘Pro- 
tected tenants their special rights and 
privileges’. The recognition of protect- 
ed tenant was only under Section 31 
of the 1948 Act. The termination of a 
tenancy of a protected tenant was 
specifically provided for only in S. 34 of 
the Act. S. 34 itself provided that not- 
withstanding anything contained in Sec- 
tion 14 the tenancy of a protected 
tenant could be terminated as men- 
tioned in Section 34 of the Act. It is 
true that Sec. 14 of the Act occurred 
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in Chapter II but that Section -was 
attracted only for termination of ten- 
ancy of a protected tenant because of 
the grounds mentioned in Section 14. 
These were specific provisions for 
protected tenants. Fourthly, the ter-- 
mination of tenancy of a person other 
than a protected tenant after the 
amendment of Section 5 in 1952 on the 
grounds mentioned in Section 34 of 
the Act was by applying the grounds 
as if such tenant was a protected ten- 
ant. It is, therefore, manifest that if 
Section 5 as amended in 1952 applied 
to protected tenants the manner of 
termination of tenancy mentioned in 
Section 5, namely, by giving one year’s 
notice in writing before the end of 
each period of ten years would have 
been totally inconsistent with the 
manner of termination of tenancy of a 
protected tenant. A protected tenant 
had unlimited security of tenure with 
the exception of termination by one 
year’s notice on the grounds mention- 
ed in Section 34 , whereas the tenancy 
of one other than a protected tenant 
could be terminated on the grounds 
mentioned in Section 34 (1) only at 
the end of each period of ten years. 
Fifthly, under the 1948 Act no new 
protected tenancy could come into 
existence whereas a tenancy other than 
that of a protected tenant would con- 
tinue to be renewed for a period of ten 
years in succession unless the tenancy 
was terminated at the end of one such 
period of ten years. Finally, if a pro- 
tected tenancy of unlimited time was 
brought within the ambit of Sec. 5 as 
amended in 1952 the protected tenancy 
would be contemplated to be renewed 
for periods of ten years in succession. 
Any such renewal for periods of ten 
years would be destructive of the pro- 
tected tenant’s unlimited security as 
to duration of tenancy. 








23. In view of our conclusion 
that Section 5 of the 1948 Act as 
amended in 1952 does not apply to 
protected tenancy for the reasons in- 
dicated above, it is not necessary to 
consider another contention advanced 
on behalf of the Respondents that 
apart from protected tenancy Section 5 
of the 1948 Act as amended could be 
invoked as a part of contractual ten- 
ancy. The reason is obvious. The 
protection afforded by Section 30 of 
the 1948 Act to contractual terms of 
tenancy is that the rights or privileges 
vested in the tenancy under any con- 
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tract cannot be abridged or limited. 
The provisions contained in Section 5 
of the 1948 Act as amended are pro- 
visions of the statute not-applicable to 
protected tenants and a protected ten- 
ant cannot therefore’ claim the pro- 
tection of such a statutory provision 
far less on the ground that it is a right 
or privilege arising out of any con- 
tract. It has to be borne in mind that 
Section 5 as amended in 1952 speaks 
of the fictional renewal of a tenancy 
for periods of ten years. A protected 
tenant on the other hand acquired the 
statutory “Status of irremovability” 
when the 1948 Act recognised a pro- 
tected tenant and nothing more was 
required to be done to renew or ex- 
tend the duration of statutory tenure. 
To apply the renewal of tenancy for 
periods of ten years under the amend- 
ed Section 5 would be to rob the 
protected tenancy of its unlimited 
security and truncate it into tenancy 
for period of ten years renewable as 
mentioned therein. 


24. In the present case the 
tenancy under the lease which was for 
a period of 5 years commencing 1 
March, 1943 was operative in duration 
upto 29 February, 1948,, The respon- 
dents by virtue of Section 23 (1) (b) of 
the Tenancy Act of 1939 as amended 
in 1946 became entitled to an exten- 
sion of 5 years under the statutory pro- 
visions. This Court in Trimbak 
Damodhar Raipurkar’s case, 1962 Supp 
(1) SCR 700 = (AIR 1966 SC 1758) 
(supra) noticed that the extension of 
the duration of the lease was by virtue 
of a statute. This is described as a 
‘Statutory security of tenure’. “Vari- 
ous statutes give security of tenure to 
tenants. The so-called statutory ten- 
ancy created under the Rent Acts...... 
EEE EE upon the determination 
of a contractual tenancy is not, pro- 
perly speaking, a species of tenancy. 
it is a personal right in the tenant not 
to have an order for possession made 
against him unless certain specified 
conditions are fulfilled; it is a “status 
of irremovability” (See Woodfall land- 
lord and Tenant, 27th Edition, Vol. I 
Paragraph 703 pp. 295 to 296). An 
ordinary tenant could invoke in aid 
the provisions of Section 5 of the 1948 
Act as amended in 1952 and even in 
that case the extended term would be 
under the statute and not as a part of 
the contractual term. A protected ten- 
ant, as is the case here, is disentitled 
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to be within the scope of the amended 
Section 5. 


25. The 1948 Act was amend- 
ea by the Bombay Amending Act 13 


August, 1956. As a result of the 1956 
infroduced Section 5 which had been 
e 


Act of 1952 ceased to be on the 
statute and a new S. 5 was substituted. 
But the new Section 5 substituted in 
1956 has no relevance to the present 
appeal. The contention on behalf of 
the respondents was that Section 5 as 

ended in 1952 had conferred a vest- 
ed right on the respondent and there- 
fore the deletion of the amended Sec- 
tion 5 by the 1956 amendment could 
not take away the vested rights of the 
Ee 


26. The contention on behalf 
ofi the appellants as to the effect of 
substitution of the amended Section 5 
by a totally different Section 5 of 1956 
was first that Section 5 did not apply 
and even if it applied it did not create 
awested right and secondly if the 
statute conferred any protection or 
privilege the statute could take away 
such a protection or privilege. 










icipality, (1966) 1 SCR 618 = 
1966 SC 538) considered the 


n that Section 5 of the 1948 Act as 
ended in 1952 did not apply to pro- 
teeted tenants, it is not necessary to 

the contention advanced on 
of the respondents whether 
fh y had any vested right in the 
ended Section 5. 


28. For these reasons the find- 
me of the High Court dated 27 
January, 1971 are ‚upheld and the 


judgment dated 6 November/6 De-. 


cember, 1962 is set aside. 

29. Counsel for both the parties 
submitted that the matter would have 
to) be remanded to the High Court for 
consideration as to whether there was 
a walid termination of tenancy. The 
mit ter is remanded to the High Court 
for decision of the appeal as to whe- 
_ther there was a valid termination of 
tenancy. In view of the fact that this 
is an old litigation we hope that the 
matter will be heard as soon as is 
convenient to the High Court. 





1956 which came into effect on 1° 


roduced into the Act by the amend- 
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30. The order of costs passed 
by the High Court is set aside. Costs 
of this appeal will abide the result of 
the decision of the High Court. The 
successful party would be entitled to 
costs, 

l Case remanded. 
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(From Andhra Pradesh: AIR 1969 
Andh Pra 84) 
K. S. HEGDE AND A N. 
GROVER, JJ. 


. The Commissioner of Income-tax, 
Andhra Pradesh, Appellant v. M/s. Taj 
Mahal Hotel, Secunderabad, Respon- 
dent. i 

Civil Appeal No. 1368 of 1968, D/- 
12-8-1971. 


{A) Income-tax Act (1922) S. 10 
(2) (vi-b) and (5) — Expression “plant” 
— Interpretation of — It includes 
sanitary fittings and pipelines installed 
in a hotel — (X-Ref: Interpretation of 
Statutes — Word “includes” — Mean- 
ing). (Para 8) 


The very fact that even books 
have been included in the definition 
of the word “plant” in S. 10 (5) shows 
that the meaning intended to be given 
to “plant” is wide. The word “inclu- 
des” is often used in interpretation 
clauses in order to enlarge the mean- 
ing of the words or phrases occurring 
in the body of the statute. When it is 
so used, these words and phrases must 
be construed as comprehending not 
only such things as they signify ac- 
cording to their nature and import but 
also those things which the interpre- 


‘tation clause declares that they shall 


include. (Para 6) 


To have sanitary fittings etc. ina l 


bath room is one of the essential 
amenities or conveniences which are 
normally provided in any good hotel, 
in the present times. It is therefore 
incomprehensible how sanitary fittings 
can be said to have no connection with 
the business of the hotelier. He can 
reasonably expect to get more custo- 
mers. and earn larger profit by charg- 
ing higher rates for the use of rooms 
if the bath rooms have sanitary fitt- 
ings.and similar amenities. Therefore 
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the sanitary fittings in the bath oe 
in a hotel will be “plant” within S. 
(vi-b) read with Section 10 (5). 

(Para 8) 


(B) Interpretation of Statutes — 
Construction of undefined word. 


Where the definition of a word 
ħas not been given, it must be con- 
strued in its popular sense if it is a 
word of every day use. Popular sense 
means “that sense which people con- 
versant with the subject-matter with 
which the statute is dealing, would 
attribute to it.” (Para 6) 


Cases Referred: Chronological Paras 


(1970) (1970) 75 ITR 533 (Al), 
Commr. of Income Tax U 
v. Indian Turpentine & Rosin 
Co. Ltd. 

(1963) (1963) 1 WLR 214 = (1963) 
1 All ER 141, Jarrold (Inspec- 
tor of Taxes) v. John Good & 


ons Ltd. 
(i91) (1944) 1 Ch 281 = (1944) 
1 All ER 477, J. Lyons & 
Company Ltd. v. Attorney- 
. General u 
(1887) (1887) 19 QB 647 = 57 
LJ QB 7, Yarmouth v. 
France q 
S. T. Desai, Sr. Advocate, ( M/s. 
J. Ramamurthi, R. N. Sachthey, and 
B. D. Sharma, Advocates with him), 
for Appellant. Mr. M. Natesan, Sr. 
Advocate, Mr. K. Jayaram, Advocate, 
with him), for Respondent. 


The following Judgment was 
delivered by 


GROVER, J.: This is an appeal by 
certificate from the judgment of the 
Andhra Pradesh High Court in a case 
referred under S. 66 (1) of the Income- 
tax Act, 1922 (hereinafter - referred 
to as the Act). 

2. The respondent who is the 
assessee is a registered firm running 
a hotel at Secunderabad with bran- 
ches at Sultan Bazar and- King Kothi 
in Hyderabad. During the previous 
year ending 30th September, 1959 
relating to the assessment year 1960- 
61, the assessee incurred an expendi- 
ture of Rs. 57,154/- in installing 


(Para 6) . 
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sanitary fittings and of Rs. 1,370/- for 


pipe-line fittings. The assessee claim- 


ed development rebate on these two ` 


pen at the rate of 25 per cent under 

10 (2) (vi-b) of the Act amounting 
Di the aggregate to Rs. 14,639/-. 
Income Tax Officer disallowed the 
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claim. On appeal, the Appellate Assis- 
tant Commissioner upheld the disal- 
lowance. An appeal was taken to the 
Appellate Tribunal. The Tribunal 
rejected the appeal holding that the 
definition of “plant” must necessarily 
be the same, whether it was for claim- 
ing depreciation under S. 10 (2) (vi) or 
for development rebate under S. 10 
(2) (vi-b). Accordingly, it was held 
that the sanitary and pipe-line fittings 
did not fall within the meaning of the 
word “plant”. On being moved under 
S. 66 (1) of the Act, the following ques- 
tion was referred for the opinion of 
the High Court: 


“Whether the sanitary fittings and 
pipelines, installed in the King Kothi 
branch of the Hotel, constituted ‘plant’ 
within the meaning of S. 10 (5), of the 
Indian Income-tax Act and whether 
the assessee is entitled to development 
rebate in respect thereof under S. 10 
(2) of the Act?” 

The Tribunal answered the question in 
the affirmative and in favour of the 
assessee. 

3. The only question that. was 
argued before the High Court and 
which has been debated before us is 
whether sanitary and pipe-line fittings 
in a building which is run as a hotel 
would fall within the meaning of the 
word “plant” in section 10 (2) (vi-b) 
of the Act. 

4. Section 10 (1) of the Act 


provides that tax shall be payable by 


an assessee in respect of the profits 
and gains of any business, profession 
or vocation. Sub-section (2) gives the - 
allowances which have to be made in 
computation of such profits and gains. 
Clause (vi) of that sub-section relates 
to the depreciation in respect of “such 
buildings, machinery, plant or furni- 
ture being the property of the asses- 


see.” 
Clause (vi-b) of S. 10 (2) is as 
ship 


follows: 
“(vi-b) in respect of a new 

acquired or new machinery or plant 
installed after the 3lst day of March, 
1954, which is wholly used for the 
purposes of the business carried on by 
the assessee, a sum by way of develop- 
ment rebate in respect of the year of 
acquisition of the ship or of the instal- 
lation of the machinery or plant, equi- 
valent to...” 

Section 10 (5) provides inter alia that 
in sub-section (2) “plant”? includes 
"vehicles, books, scientific apparatus 


: S. C. (Prs. 4-7] L.-T. Comrar., A. P. v. Taj Mahal Hotel (Grover J.) A.LR. 


h surgical equipment purchased for 
purpose of the business, profession 
vocation 


The main argument of the 
le 4 counsel for the Commissioner 
of Income Tax who is the appellant is 
that the word “plant” should not have 
been given a wide meaning and should 
have been interpreted according to the 
common understanding in commer- 
circles among persons who 
in plant and machinery. It 
is asserted that the development 
rebate cannot be claimed in res- 
pect; of the items which have become 
a part of the building itself. It 
has |also been pointed out that the 
assessee while claiming depreciation 
allowance has included the assets in 
question under the head “furniture 
and fittings” the rate claimed being 9 
per ¢ent which was duly allowed by 
the Income Tax Officer. This rate of 9 
.per dent was applicable under Rule 8 
only jito furniture and fittings used in 
etc. 





a or for a rebate 
under S. 10 (2) (vi-b). It has also 
been suggested that the primary mean- 

{the word “plant” has connection 
echanical or industrial business 
or manufacture of finished goods from 

ods and that sanitary and pipe- 
ittings could not possibly satisfy 
onditions. 


6. Now it is well settled that 
the definition of a word has 
n given, it must be construed 
opular sense if it is a word of 
fay use. Popular sense means 
sense which people conversant 
e subject matter with which 
ute is dealing, would attribute 
to it”.) In the present case, S. 10 (5) 
enlarges the definition of the word 
“plant”! by including in it the words 
which have already been mentioned 
before. | The very fact that even books 
have been included shows that the 
meaning intended to be given to 
“plant” |is wide. The word “includes” 
is often| used in interpretation clauses 
in order to enlarge the meaning of the 
words or phrases occurring in the body 
of the statute”. When it is so used, 
these words and phrases must be 
construed as comprehending not only 








such things as they signify according 
to their nature and import but also 
those things which the interpretation 
clause declares that they shall include. 
The word “include” is also suscepti- 
ble of other constructions which it is 
unnecessary to go into. 


T. The case — J. Lyons & Com- 
pany Limited v. Attorney-General 
(1944) 1 Ch 281 relied upon by the learn- 
ed counsel for the appellant apart 
from being distinguishable hardly. 
supports the contention of the appel- 


lant. In that case, it was held that 
electric lamps and fittings in a tea 
shop were not part of the apparatus 


used for carrying on the business buł 
were part of the setting in which the 
business was carried on, and, there- 
fore, were not “plant”, within the 
meaning of certain provisions of the 
War Damage Act, 1943. It was observ- 
ed at page 286 “if these articles are 
plant, it can only be by reason that 
they are found on premises exclusive- 
ly devoted to trade. purposes. Trade 
plant alone need be considered”. The 
meaning of “plant” as given in. Yar- 
mouth v. France, (1887) 19 QB 647 
was accepted as correct. According to 
that meaning “plant” includes what- 
ever apparatus or instruments are 
used by a businessman in carrying on 
his business”. In our judgment, the 
more apposite decision is that of the 
Court of Appeal in Jarrold (Inspector 
of Taxes) v. John Good & Sons Ltd. 
(1963) 1 WLR 214. There the nature 
of the assessee’s business required that 
its office accommodation should be 
capable of sub-division into a number 
of rooms varying in size ete. according 
to the requirements from time to time 
of the agencies which it carried on. 
The office accommodation consisted of 
a large open floor space in which 
partitions could be erected so as to 
sub-divide the floor space into a num- 
ber of rooms of any size. Certain 
partitions were made which were 
screwed to the floor and ceiling only 
and could be easily-moved if it was 
desired to alter the size or number of 
the rooms. The question was whether 
these partitions were plant within sec- 
tions 279 and 280 of the English 
Income Tax Act, 1952, so as to entitle 
the company to allowances under those 
sections. There the material words in 
the statute were “where the person 
carrying on a trade in any year of 
assessment has incurred expenditure 
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on the provision of machinery or plant 
for the purposes of the trade”. It was 
held that the partitions were “plant” 
as they were used in the carrying out 
of the company’s trade or business. 
Donovan, L. J. held that the partitions 
were used to enable the trader to cope 
with the vicissitudes of the business as 
it increased and diminished and relied 
on the finding of the commissioners 
that the flexibility of accommodation 
which the partitions provided was a 
commercial necessity for the company. 
Further illustrations were given of 
assets which would fall within the 
© meaning of “plant”. “The heating in- 
stallation of building may be passive 
in the sense that it involves no moving 
machinery, but few would deny it the 
name of “plant”. The same thing 
could, no doubt be said of many air 
conditioning and water softening in- 
stallations.” 


8. It cannot be denied that the 
business of a hotelier is carried on by 
adapting a building or premises ina 
suitable way to be used as a residential 
hotel where visitors come and stay 
and where there is arrangement for 
meals and other amenities are provided 
for their comfort and convenience. To 

ave sanitary fittings etc. in a bath 

room is one of the essential amenities 
or conveniences which are normally 
provided in any good hotel, in the pre- 
ent times. If the partitions in Jar- 
rold’s case, (1963) 1 WLR 214 (supra) 
could be treated as having been used 
or the purpose of the business of the 
trader, it is incomprehensible how 
sanitary fittings can be said to have 
no connection with the business of 
the hotelier. He can reasonably expect 
to get more customers and earn larger 
profit by charging higher rates for the 
use of rooms if the bath rooms 
have sanitary fittings and simi- 
lar amenities. We are unable to see 
how the sanitary fittings in the bath 
rooms in a hotel will not be “plant” 
within S. 10 (vi) (b) read with S. 10 
(5), when it is quite clear that the in- 
tention of the Legislature was to give 
it a wide meaning and that is why 
articles like books and surgical instru- 
ments were expressly included in the 
definition of “plant”. In decided cases, 
the High Courts have rightly under- 
stood the meaning of the term “plant” 
in a wide sense. (See Commr. of 
Income-tax, U. P. v. Indian Turpen- 
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tine and Rosin Co. Ltd. (1970) 75 ITR 
533 (Al) ). 

9. If the dictionary meaning of 
the word “plant” were to be taken into 
consideration on the principle that the 
literal construction of a statute must 
be adhered to unless the context ren- 
ders it plain that such a construction 
cannot be put on the words in question 
— this is what is stated in Webster’s 
Third New International Dictionary: 

“Land, buildings, machinery, ap- 
paratus and fixtures employed in 
carrying on trade or other industrial 
business. .. ” 

10. It is, however, unnecessary 
to dwell more on the dictionary mean- 
ing because looking to the provisions 
of Act, we are satisfied that the assets 
in question were required by the 
nature of the hotel business which the 
assessee was carrying on. They were 
not merely a part of the setting in 
which hotel business was being carri- 
ed on. 

11. The High Court was right 
in not accepting the reasoning of the 
Tribunal based on the rates relating 
to depreciation under S. 10 (2) (vi) and 
the assessee having claimed that the 
sanitary and pipe-line fittings fell 
within the meaning of “furniture and 
fittings” in R. 8 (2) ofthe Rules. It 
has been rightly observed that the 
Rules were meant only for the pur- 
pose of carrying out the provisions of 
the Act and they could not take away 
what was conferred by the Act or 
whittle down its effect. If the assessee 
had claimed higher depreciation al- 
lowance that would not detract from 
the meaning of the word “plant”? in 
clause (vi-b) of S. 10 (2). 

12. In the result, this appeal 
fails and it is dismissed with costs. 

Appeal dismissed. 
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Constitution of India, Art. 227 — 
Power of Superintendence, nature and 
sc of — The question whether an 
application for approval to the dis- 
issal of workman under S. 33 (2) (b) 
Proviso of Industrial Disputes Act was 
made as a part of the same transaction 
or at the same.time the dismissal was 
eff ted as required by the . proviso, 









circumstances of each case, where 
workman did not press “the plea 
of contravention of the proviso before 
dustrial Tribunal the High Court 
in error in considering such plea 
iring investigation of facts and 
judicating on the same in petition 
under this Article. (1967) 1 Lab LJ 637 
), Reversed. (Case law discussed) 
-Ref: Industrial Disputes Act 
, S. 33 (2), (b), Proviso). 
(Paras 15, 16) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 222 (V 55)= 
. (1967) 3 SCR 774, Sarpanch 


Lonand Grampanchayat v. f 
Ramgiri Gosavi 16 
(1963) AIR 1963 SC 1756 (V_ 50) 





= (1963) 1 Lab LJ 679, Dani 
. (PHD v. Air France, Calcutta 13 
(1962) AIR 1962 SC 1500 (V 49) 

=(1962) Supp 3 SCR 618, 

Straw Board Manufacturing Co. ` 

v. d 12, 14 
. S. V. Gupte, Sr. Advocate, 
. Datta, Advocate for M/s. J. B. 
Dada janji and Co.,- with him), for 







Vv TALINGAM, J.: The’ short 
question that arises for consideration 
this! appeal by special leave, is whe- 

e High Court in this case while 


under the proviso to S. 33 (2) 
e Industrial Disputes Act, 1947 
er to be referred as the Act). 
3 The workman concerned 
though|served has not appeared before 
ese proceedings, but Mr. S. V. 
learned counsel appearing for 
the ap 
before all aspects of the case. 
3. The workman concerned was 
employed in the appellant Company 
asan killed worker in the General 
Dep ent and is termed as a helper. 
On a prior occasion, in view of com- 





a question of fact depending on. 


ellant has quite fairly placed ` 
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plaints received against him the ap- 
pellant administered to the workman 
a warning on April 9, 1963. But later 
on again, in view.of his unsatisfactory - 
conduct charges were framed on April 
12, 1963 and duly served on the work- 
man and an inquiry, after due notice 
to the workman was conducted by the 
management on April 17, 1963. The. 
workman was found guilty by the 
management in the said inquiry. TE 

finding in the inquiry was that the 
workman was guilty of the charge of 
refusal to carry out the lawful orders. 
ofhis superiorsin charge. According- 
ly, on April 19, 1963 a memo was 
issued to the workman regarding the 
inquiry conducted against him as well 
the finding of guilt recorded therein. 
It was also stated that he was found 
guilty of similar offences in the past 
and that he was let off with a -warn- 
ing on his tendering an apology and 
undertaking to behave properly in 
future. The memo winds up by say- 
ing that the workman is dismissed 
with immediate effect. The memo also 
informed the workman to collect his 
salary upto date as well as one month’s. 
wages from the Accountant of the 
Company. This order of dismissal was’ 
served on the workman only on April 
24, 1963 as he was not available till 
then. April 25, 1963 was a holiday 
and on April 26, 1963 the manage- 
ment entrusted the necessary papers 
to their Legal Adviser to prepare an 
application to be filed before the 
Industrial Tribunal for approval under ` 
S. 33 (2) (b) proviso of the Act. The 
application was got ready on April 27, 
1963 and the next day being Sunday, - 
it was filed before the Industrial Tri- 
bunal, Maharashtra on April 29, 1963. 


o 4 On receipt of the order of 

dismissal, the workman sent a reply 
on May 8, 1963 stating that he will be . 
accepting whatever amount is offered 
to him without prejudice to his claims 


-and contentions. He again sent a com- 


munication on May 9, 1963 that he 
presented himself for receiving the 
amount on May 7, 1963 and that he had 
not been paid the amount as it was re- 
presented by the Accountant that the 
file relating to his case is with tha 
Head Office. Ultimately, the work- 
man received the amount on May 17,. 
1963 by which time the application, 
as we have already mentioned, had 
been filed before the Industrial Tri- 
bunal on April 29, 1963. 
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5. In the application filed by 
the management, they have set out 
the circumstances leading up to the 
passing of the order of dismissal and 
also to his having collected his dues 
' from the Company. The reasons for 
passing the order of dismissal were 
a mentioned in the said applica- 

on. 


. 6. The workman filed a writ- 
ten statement opposing the application 
filed by the management for grant of- 
approval under S. 33 (2) (b) proviso. 
In particular in paragraph 3 of 
counter-affidavit he has stated that he 
was served with the order of dismissal 
on April 24, 1963 and that he was 
required to collect his salary as well 
as one month’s wages. According to 
him the Accountant has delayed pay- 
ing the amount and the same was. 
ultimately given to him on May 7, 
1963, although his dismissal has been 
made effective from April 19, 1963. 
He has further referred to the fact 
that the application before the Indus- 
trial Tribunal has been made only on 
April 29, 1963. On these facts he has 
taken a plea that the management has 
given no explanation for the delay in 
‘filing the application for approval. Ac- 
cording .to him, the order of dismissal 
has been passed in contravention 
of Section 33 (2) (b) of the Act. 
He has also taken various pleas 
regarding the allegations made against 
him in respect of which the inquiry 
was held by the management. 

Ta The workman was repre- 
sented by a counsel before the Indus- 
trial Tribunal. The latter by its 
order dated - July 29, 1963, after 
setting out the facts, and the 
contentions has utimately ree en 
the plea of the workman ) 

i al was not proper: that 
the end the Tribunal held “there is a 
clear prima facie case against the op- 
ponent. The approval sought is there- 
fore granted.” A perusal of the order 
of the Industrial Tribunal shows that 
though the workman had specifical- 
ly raised in j written state- 
ment that there has been a viola- 
tion of S. 33 (2) (b), when the ap- 
pellant passed the order of dismissal, 
this plea was not at all agitated before 
the Tribunal In fact there is no 
discussion in the order of the Tribunal 
on this aspect. The only contention 
that appears to have been pressed 
before the Tribunal by the workman, 





Filmistan (Pvt.) Ltd. v. 


Balkrishna Bhiwa [Prs. 5-10] S. C. 173 


who was represented by a lawyer was’ 
that- he has not disobeyed any orders’ 
of the management. He has further 
pleaded that it was not a part of his 
duties to help the gardener. In view 
of this defence, he urged that the order 
of dismissal was improper. That is why 
the Industrial Tribunal considered only 
this aspect and came to the conclusion 
that the workman’s plea is not true 
and that approval has to be granted. 


8. The workman filed before the 
High Court of Bombay Special Civil 
Application No. 1838 of 1963 under ` 
Article 227 of the Constitution. After 
raising various grounds of attack 
against the order of the Industrial 
Tribunal granting approval, he plead- 
ed that the order of dismissal has been 
passed in contravention of S. 33 (2) 
(b) of the Act and, therefore, the 
Industrial Tribunal was not justified 
in granting approval asked for by the 
management. 


9. It is significant to note that 
there is no averment in the writ peti- 


_tion that the Industrial Tribunal did 


not consider the plea of contravention 
of S. 33 (2) (b) though it was raised 
and argued before it. It is also signi- 
ficant that the same lawyer who re- 
presented the workman before the 
Industrial Tribunal appeared for him 
before the High Court in the Writ 
Petition. The appellant contended that 
the Industrial Tribunal, after a consi- 
deration of the material on record was 
satisfied that a prima facie case has 
been made out for the grant of appro- 


. val and that it is on that basis that the 


order of the Industrial Tribunal came 
to be passed. It was further pleaded 
that the Industrial Tribunal’s finding 
being on facts, there was no scope for 
interfering under Art. 227. 


10. The High Court, by its 
judgment and order dated February 
11, 1965 held that the grant of ap- 
proval by the Industrial Tribunal was 
not justified. The only question that 
has been considered by the High Court 
was whether there has been a viola- 
tion by the management of S. 33 (2) 
(b) of the Act. The High Court’s view 
is that the appellant herein could have 
prepared the application for approval 


„even on the date when the order of 
-dismissal was passed, namely, 


April 
19, 1963 and could have. filed it im- 
mediately without waiting for the 
workman being served with the order 
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of |dismissal. On this basis the High 
Co ultimately held that there has 
been a delay of three days in making 
the application before the Industrial 
Tribunal and that delay has not been 
satisfactorily explained by the mana- 
The High Court set aside the 
r passed by the Industrial Tribu- 
nal) granting approval to the action 
taken by the appellant. 


11. It is the above order of the 
Court that is challenged by Mr. 
S. V. Gupte, learned counsel appear- 
ing \for the appellant, in this appeal. 
Mr. |Gupte raised three contentions (1) 
that| the High Court had no jurisdic- 
tion|under Art. 227 to interfere with 
the finding of fact recorded by the 
Industrial Tribunal when it granted 
apprpval as asked for by the manage- 
ment, especially when there was no 
error apparent on the record; (2) that 
though the workman raised the plea 
of violation of S. 33 (2) (b) in his writ- 
ten statement, that contention was not 
pursued before the Industrial Tribunal 
ot T the High Court was 








not justified in entertaining that plea., 


specially when there was no averment 
by the workman in the writ petition 
that though the point was raised and 
argued, was not decided and adjudi- 
cated jupon by the Industrial Tribunal; 
and (3) in any event the dates adverted 
to cleprly show that the order of dis- 
missal, the tender of wages and the 
application for approval have all been 
taken iby the management simultane- 
ously as a part of the same transaction 
and that there has been no delay, as 
wrongly assumed by the High Court. 
We may deal with all the 
ae together. The scope of 





33 (2) (b) proviso has been 
ith very elaborately by this 
Court jin Strawboard Manufacturing 
Co. v. Gobind (1962) Supp 3 SCR 618 
= (AIR 1962 SC 1500). The principle 


laid dawn in that case is as follows: 
pihon read the proviso, we are 





of opinion that it contemplates the 
three things mentioned therein, name- 
ly, (i) dismissal or discharge, (ii) pay- 
ments of wages and (iii) making of an 
application for approval, to be simul- 
taneous] and to be part of the same 
transaction, so that the employer when 
he takes action under S. 33 (2) by dis- 
missing | or discharging an employee, 


should | immediately pay him or 
offer tọ pay him wages for one 
month an application 





d also make 


A I R. 


to the tribunal for approval at the 
same time. When however we say 
that the employer must take action 
simultaneously or immediately we do 
not mean that literally, for when three 
things are to be done they cannot be 
done simultaneously but can only be 
done one after the other. What we 
mean is that the employer’s conduct 
should show that the three things con- 
templated under the proviso, namely 
(i) dismissal or discharge, (ii) payment 
of the wages, and (iii) making of the 
application, are parts of the same 
transaction. If that is done, there will 
be no occasion to fear that the em- 
ployee’s right under S. 33-A would be 
affected. The question whether the ap- 
plication was made as part of the same 
transaction or at the same time when 
the action was taken would be a ques- 
tion of fact and will depend upon the 
circumstances of each case.” 


13. From the above extract it is 
clear that two principles emerge: (i) 
the employer’s conduct should show 
that the three things contemplated 
under the proviso to S. 33 (2) (b) have 
been done by him as part of the same 
transaction; and (ii) whether an appli- 
cation was made as part of the same 
transaction at the same time when 
action was taken, is a question of fact 
depending upon the circumstances of 
each case. The principles laid down 
in the above decision have been quoted 
with approval by a Constitution 
Bench of this Court in Kalyani (P. H.) 
v. Air France, Calcutta, (1963) 1 
Lab LJ 679 = (AIR 1963 SC 1756). 


14. In the case before us the 
management in its application before 
the Industrial Tribunal had given 
various dates as well as the reasons 
for filing the application on April 


29, 1963. Apart from the fact 
that there were intervening holi- 
days, they had also referred to 


the steps taken by them for the 
preparation of the application and to 
its being filed immediately thereafter. 
So far as we could see the workman 
excepting making a bald averment 
that there has been a violation of sec- 
tion 33 (2) (b) proviso has not con- 
troverted the truth of the avermenis 
made by the management. Over and 
above that he has not pursued this 
point before the Industrial Tribunal. 
If he had pressed this contention, the 
Industrial Tribunal would have gone 
































va. 
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into the matter and considered the 
same and expressed an opinion whe- 
ther the appellant has taken action 
under S. 33 (2) (b) proviso, as inter- 
preted by this Court in (1962) 
Supp 3 SCR 618 = (AIR 1962 SC 1599) 
That decision was available when the 
Industrial Tribunal passed the order 
of approval on July 29, 1963. 


15. We have already pointed 
out that even in the writ petition, the 
workman who was represented by the 
same lawyer, who appeared for him 
before the Industrial Tribunal, did not 
make any grievance that the Indus- 
trial Tribunal omitted to consider his 
plea based upon the violation of S. 33 
(2) (b) proviso though it was argued 
before it. Under these circumstances, 
in our opinion, the High Court was not 
justified in allowing the workman to 
raise this plea which really requires 
an investigation into facts and consi- 
deration of the explanation that may 
be offered by the management if there 
has been any delay. 


16. The limits of the jurisdie- 
tion exercised by the High Court under 
Art. 227 have been laid down by this 
Court in several cases. Some of the 
decisions bearing on the matter have 
been referred to by this Court in Sar- 
panch, Lonand Grampanchayat v. 
Ramgiri Gosavi, (1967) 3 SCR 774 = 
(AIR 1968 SC 222). There was no 
such error on the record in the case 
before us which justified interference 
by the High Court. We have already 
pointed out, by reference to the deci- 
sion of this Court that the question 
whether an application for approval 
under S. 33 (2) (b) proviso was made 
as part of the same transaction or at 
the same time when the action was 
taken, is a question of fact and will 
depend upon the circumstances of each 
ease. The workman did not press the 
contention based upon S. 33 (2) (b) 
proviso before the Industrial Tribunal 
and therefore he must be presumed to 
have abandoned that plea. In these 
circumstances there was absolutely no 
justification for the High Court under 
Art. 227 to consider this plea requiring 
investigation of facts and adjudicate 
upon the same. Considering from any 
point of view, the High Court was not 
justified in setting aside the order of 
the Industrial Tribunal. 


17. In the circumstances the 
judgment and order of the High Court 
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dated February 11, 1965 are set aside 
and that of the Industrial Tribunal 
dated July 29, 1963 are restored. The 
appeal is allowed. As there has been 
no appearance for the respondent, 
there will be no order as to costs. 


Appeal allowed. 
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(From Mysore: ILR (1967) Mys 588) 
K. S. HEGDE AND A. N. 
GROVER, JJ. 

The Commissioner of Income Tax, 
Bangalore, Appellant v. M/s. R. Hanu- 
manthappa and Son., Respondents. 

Civil Appeal No. 704 of 1968, D/- 
10-8-1971. 


(A) Constitution of Yndia Art. 136 

— Special leave — Matter relating to 
pre-constitution period under Mysore 
Income Tax Act and Mysore High 
Court Constituted highest court under 
the Act — Judgment of Mysore High 
Court delivered on 4-1-1967 — Held 
effect of S. 13 Finance Act 1950 deal- 
ing with repeals and savings was that 
Mysore Income Tax Act ceased to 
have any effect except to the extent 
mentioned in the section — Language 
of Art. 136 (1) being very wide special 
leave to appeal against the judgment 
of Mysore High Court could be grant- 
ed. (Para 11) 
Income Tax (1923), 
Discontinuance of 


(B) Mysore 
Section 25 (3) — 
business. 

The requirement of sub-s. (3) of 
S. 25 is that the business should be 
discontinued and not that the person 
or persons who own the business 
should cease to be the same. The dis- 
continuity must be real and factual 
and it has to be of the business and 
not of its owner or owners. 

` (Para 8) 


Where the partnership deed itself 
made it clear that the three coparce- 
ners who had effected partnership 
desired to continue the family business 
as partners after the partition of the 
family and the language used in the 
partnership deed made it clear that 
the partnership shall carry on as 
successor to the business originally 
carried on by the Hindu undivided 
family. There was no factual cessa- 
tion of business or its discontinuance. 
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All that happened was that previous- 
ly the owner of the business was the 
H. U. F. and subsequently the partner- 
with one new partner became the 
er. There was merely a change 










of S. 25 (3) of the Mysore Act. 
1945 PC 137 and AIR 1946 Nag 
Rel on. (1951) 20 ITR 238 (Mad) 
guished. ILR (1967) Mys. 589 
Reversed. (Para 9) 


Cases Referred: Chronological Paras 
(1951) 20 ITR 238 = (1951) 2 
Mad LJ 335, S. N. A S. A. 
Annamalai Chettiar v. Commr. 
of| Income-tax, Madras 9 
(1946) AIR 1946 Nag 54 (V 33)= 
ie 14 ITR 191, Income-tax 
pellate Tribunal, Bombay v. 


(1945) 
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. Jagadish Swarup, Solicitor 
` General of India, (M/s. A. N. Kirpal 
D. Sharma, Advocates, with 
him), for Appellant; Mr. M. C. Chagla, 
Sr. Advocate (M/s. K. R. Ramani and 
T. A Ramachandran, Advocates with 
or Respondent. 


Gis Judgment of the Court was 
ed by 

GROVER, J.: This is an appeal 
by speeial leave and is directed against 
the jugement of the ‘Mysore High 
Court tendered in its advisory juris- 
diction|on a case stated by the Com- 
missioner of Income-tax Mysore 
under Section 66 (2) of ‘the Mysore 
Incomettax Act, 1923, hereinafter 
called the ‘Mvsore Act’. 

2. The facts are not in dispute. 
The family of R. Hanumanthappa and 
Son wak being assessed in the status 
of Hindu undivided family with late 
R. Hannmanthappa as its karta till 
there as a partition and all the 





son and (3) R 


family assets including the cotton 
business were divided after the dis- 


‘ruption of the joint family which took 


place on November 2, 1948. The divi- 
sion took place among the following 
three coparceners, (1) R. Hanuman- 
thappa, oh (2) R. Rama Setty his 
. R. Sreenivasa Murthy 
his grandson. After the disruption of 
the family the partnership firm was 
formed on November 22, 1948, the 
partners being the aforesaid erstwhile 
three coparceners of the Hindu undi- 
vided family, hereinafter referred to 

as 'H. U. F? and R. Gopamma a 


: widowed daughter of R. Hanuman- 


thappa. The partnership worked under 
the name and style of R. Hanuman- 
thappa & Son, Cotton Merchants. It 
is common ground thatit didthe same - 
business which was being done by the 
H. U. F. The business assets and liabi- 
lities: falling to each coparcener’s share 
were entered in their personal ac- 
counts and then retransferred to the 
partnership firm as contribution of 
capital with the exception of a few 
trade debts. In the deed of partner-: 
ship it was stated in paras 2 and 3 as 
follows: 

(2) “Whereas the aforesaid R. 
Hanumanthappa, R. Rama Setty and 
R. R. Srinivasamurthy were carrying 
on, as members of a Hindu undivided 
family, a family business as cotton 
merchants, till they became divided 


7 ` on 2-11-1948 and the said three par- 


ties desire to continue the family busi- 
ness constituting themselves into a 
partnership. ` 

(3) Whereas it is agreed that the 
aforesaid Sreemthi Gopamma shall 
also be admitted into the partnership 
constituted for the purpose of the 
carrying on the family business after 
the partition of the family as afore- 
gaid. 7 
Now it is agreed between the four 
parties hereto: 

(1) That the partnership shall 
carry on, aS a successor to the busi- 
ness, originally carried on by the 
Hindu Undivided Family of Cotton 
Merchants Ginners and Pressers.” 


3. The assessment for the as- 
sessment year 1949-50 was completed 
on December 29, 1949 on the H. U. F. 
The previous year was the Deepavali 
year i e. November 30, 1947 to 
November 1, 1948. This assessment 
was sought to be reopened under the 
provision of S. 34 of the Mysore Act 
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and an additional demand of Rupees 
2, 25, 942/- was raised bythe order of 
the Income tax Officer dated September 
23, 1959. Before the Income tax Officer 
an exemption had been claimed on 
behalf of the disrupted H. U. F. under 
S. 25. (3)-of the Mysore Act. This pro- 
vision which was in the same terms 
as S. 25 (3) of the Indian Income tax 
Act, hereinafter called the ‘Indian 
Act’, as it stood before the amendment 
of 1939 was as follows: 


“Where any business, profession 
or vocation. .. .on which tax was at 
any time charged under the provisions 
of the Mysore Income tax Act 1920, 
is discontinued, no tax shall be pay- 
able in respect of the income, profits 
and gains of the period between the 
end date of the previous year and the 
date of such discontinuance, and the 
assessee may further claim that the 
income, profits and gains of the pre- 
vious year shall be deemed to have 
been the income, profits and gains of 
the said period. Where any such claim 
is made, an assessment shall be made 
onthe basis of the income, profits and 
gains of the said period, and if an 
amount of tax has already been paid 
in respect of the income, profits and 
gains of the previous year, exceeding 
the amount payable on the basis of such 
assessment, a refund shall be given of 
the difference.” ’ 


The Mysore Income tax Act 1920 
referred to in the above provision was 
in pari materia with a similar provi- 
sion in the earlier Indian Income tax 
Act of 1918. Under those Acts the 
income tax was paid for each: income 
tax year in respect of the income of 
that year. As pointed out by the High 
Court the position was changed with 
the introduction of the Indian Income- 
tax Act 1922 in British India and the 
Mysore Act 1923 in the erstwhile State 
of Mysore according to which during 
each assessment year tax was paid in 
respect of the income earned during 
the previous year. A situation, there- 
fore, arose that upon the introduction 
of the new Acts the assessee had to 
. pay tax in respect of the income of 
the same year both under the earlier 
statute and under the later enact- 
ment. 
ing this hardship and saving the asses- 
sees from double taxation that provi- 
sion was made in sub-s. (3) of S. 25 
of the new Act to give relief to the 
assessees to the extent possible. The 


It was with a view to remov-. 
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assessee, in the present case, was be- 

ing assessed under the Mysore Income 

tax Act 1922 and it could certainly 

claim the benefit of S. 25 (3) of the 

Mysore Act provided it could prove 

piece uence of the business within 
. 25 (3). 

4.. ` In support of the contention 
that there had been discontinuance of 
the assessee’s business as contemplated 
by S. 25 (3) of the Mysore Act it was ` 
urged, inter alia, before the Incometax 
authorities that on partition the busi- 
ness had disintegrated into several parts 
which had been allotted individual- 
ly to each coparcener thereby con- 
noting discontinuance of the busi- 
ness. .The assets which had been 
acquired by the firm were of the 
divided members and did not belong 
to the H. U. F. and a fourth partner 
had joined the partnership. This show- 
ed that the partnership had not suc- 
ceeded to the business of the H. U. F. 
The Income tax Officer rejected these 
contentions. Apart from other mat- 
ters he relied on the clause in the 
partnership deed which showed that 
the business which was being carried 
on by the H. U. F. continued to be 
carried on by the partnership firm and 
that the cash balance, book account 
and the stocks of the family business 
had been transferred from the books 


of the family to that of the firm. 


5. In appeal the Appellate 
Assistant Commissioner upheld the 
view of the Income tax Officer. It 
may be mentioned that the appellate 
authority under the Mysore Act was 
designated as Deputy Commissioner but 
Since that Act was no longer in force 
the appeal was heard by the Appellate 
Assistant Commissioner. He took the 
view that the case was one of succes- 
sion and not of discontinuance and 
affirmed the order of the Income tax 
Officer. The Commissioner agreed 
with the reasons of the Appellate Assis- 
tant Commissioner. On application be- 
ing made under S. 66 (2) of the Mysore 
Act the following question was referr- 
ed for the opinion of the High Court: 

"Whether on the facts and in the 
circumstances of the case there was 
discontinuance of the business within 
the meaning of S. 25 (3) of the Mysore 
Lada Act 1923 on November 1, 
The High Court answered the question 
in favour of the assessee and agameg 
the Revenue. 
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6. There are numerous deci- 
sions relating to the question as to 
hat is meant by business being dis- 
continued as also of there having been 
a| succession with reference to S. 25 
(3) of the Indian Act. The language 
of S. 25 (3) of the Mysore Act was dif- 
ferent and was the same as of the 
dian Act before its amendment in 
1939. We have to ascertain the correct 
scope and ambit of the words “busi- 
ness is- discontinued” which would 
mean discontinuance of business for 
the purpose of S. 25 (3) of the Mysore 
Act. 


T. In Commr. of Income tax 
Bombay v. P. E. Polson, 13 ITR 384 = 
(AIR 1945 PC 137) it was observed as 










“Before the amending Act came 
force the words “discontinued” 
“discontinuance” in Section 25 of 
1922 Act had been the subject of 
erous decisions in the Courts of 


d been uniformally decided that 
words did not cover mere change 
only toa 


meaning of the section and to 
line with similar decisions upon 


was a succession in respect of 
relief was given there should 
not be any relief upon discontinuance. 
It did not enlarge or alter the mean- 
ing “discontinuance”. In the first 
case teferred to by their Lordships, a 
company went into voluntary liquida- 
tion and the liquidator transferred the 
business to a new company which 
continued that business. It was held 
that the business was not discontinu- 





ed within the meaning of S. 25 (3) of 
the Indian Act. (This was before the 
amendment made in 1939). Macleod 
C. J. analysed the scheme of the Indian 
Act and emphasised the fact that 
under its provisions tax was charge- 
able on the profits of a business and 
it made no difference if there was 
any change in the persons who carri- 
ed on the business so long as the busi- 
ness was continued. In the next case 
ie. Kalumal Shorimal there had been 
a partition of the H. U. F. The asses- 
see got the family business as its share. 
The other coparceners relinquished 
their rights therein and started sepa- 
rate business of their own. The as- 
sessee carried on the business under 
the old name and style. The assessee’s 
contention was that the family firm 
had ceased to exist because the fami- 
ly had disrupted. This was rejected 
by the High Court on the ground that 
the business of the family could con- 
tinue in spite of its disruption. The 
question really was whether the busi- 
ness was discontinued or not in conse- 
quence of the breaking up of the fami- 
ly. It is unnecessary to refer to the 
third case as a similar principle was 
laid down therein. Grille C. J., and 
Niyogi J., discussed elaborately the 
case law relating to sub-ss. (3) and (4) 
of S. 25 of the Indian Act in Income 
tax Appellate Tribunal, Bombay v. 
Bachraj Nathani of Raipur (1946) 14 
ITR 191 = (AIR 1946 Nag 54). The 
observations made there are pertinent 
for the purpose of the present case. 
This is what was said: 


“It must be observed that sub-sec- 
tion (3) is concerned with business, 
profession or vocation and sub-s. (4) 
with person. When an owner of a 
business dies or transfers his. business 
or when partners dissolve their partner- 
ship, there is discontinuance so far as 
the person dying or transferring or the 
separating partners are concerned but 


there may be no discontinuance of the , 


business as such. Thus the word dis- 
continuity is capable of double in- 
terpretation according as it is vis-a-vis 
the owners or vis-a-vis the business. 
In the former case, the discontinuity 


is notional or jural and in the latter. 


ease, it is real or factual.” 


8. All the above decisions pro- 
ceed on the footing that the require- 
ment of sub-s. (3) of S. 25 is that the 


ne 
inm allie’ 


y 


business should be discontinued andj § 


not that the person or persons who 


4 
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own the business should cease to be 
the same. The discontinuity as point- 
ed out in Bachraj Nathani’s case, (1946) 
14 ITR 191 = (AIR 1946 Nag 54) must 
be real and factual and it has to be of 
the business and not of its owner or 
owners of the business. 


9. A great deal of emphasis 
has been laid on behalf of the respon- 
dent-assessee on the integrity of the 
business carried on by the H. U. F. 
having been broken by the disruption 
of the family and it is claimed that 
the business of the family must be 
deemed to have totally ceased or dis- 
continued on such disruption. Reliance 
has been placed on a number of deci- 
sions out of which mention may be 
made only of S. N. A. S. A. Annamalai 
Chettiar v. Commr. of Income tax, 
Madras, (1951) 20 ITR 238 (Mad) in 
which a H. U. F. consisting of a father 
and son carried on money lending 
business under different vilasams. 
There was a partition in 1939 under 
which some of the vilasams were al- 
lotted to the father and the rest were 
allotted to the assessee. The Madras 
High Court held that as the assets of 
the H. U. F. were split up on parti- 
tion the family business no longer 
continued its existence but was ter- 
minated and there was, therefore, a 
discontinuance within the meaning of 
S. 25 (3) of the Indian Act. It was 
observed by the court that the mere 
fact that after continuing the same 
books of account and the customers of 
the money lending business were to 
some extent identical, would not make 
the business of the father a continua- 
tion of the old business when once 
what was a single unit was split up 
into various component parts. The parts 
separated were distinct and separate 
parts of a unified whole but the unity 
and integrity between parts were no 
longer possible unless there was a 
reunion or partnership. It is apparent 
that the facts of this case were dif- 
ferent and clearly distinguishable from 
those of the present case. Here apart 
from the circumstances and facts 
which have been found and establish- 
ed the partnership deed itself made it 
clear that the three coparceners who 
had effected partnership desired to 
continue the family business as part- 
ners after the partition of the family. 
Nothing could be clearer than the lan- 
guage used in sub-clause (1) of cl. (3) 
of the partnership deed that the 


partnership shall carry on as succes- 
sor to the business originally carried 
on by the H. U. F. of cotton ginners 
and pressers. Thus there was no fac- 
tual cessation of business or its dis- 
continuance. All that happened was 
that previously the owner of the busi- 
ness was the H. U. F. and subsequent- 
ly the partnership, became the owner. 
There was merely a change of owner- 
ship and the business as such continu- 
ed. In other words the business was 
never discontinued so as to attract the 
provision of S. 25 (3) of the Mysore 
Act. The judgment of the High Court 
cannot thus be sustained. The ans- 
wer given by it in favour of the asses- 
see will have to be discharged and in 
its place the question referred is ans- 
wered in favour of the Revenue. 


10. We may mention a preli- 
minary objection that was raised on 
behalf of the respondent. It was argu- 
ed that the matter related to the pre- 
Constitution period under the Mysore 
Act by which the Mysore High Court 
had been constituted as the highest 
court and no appeal lay to any higher 
court. The decision of the Mysore 
High Court, therefore, was final and 
no appeal could be entertained by this 
court. We find no force in this objec- 
tion. By section 3 of the Finance Act 
1950, the Indian Act was amended. The 
following amendment is relevant for 
our purposes: 


S. 3 “Amendment of Act XI of 
1922 — With effect from Ist day of 
April, 1950, the following amendments 
shall be made in the Income tax Act,— 


(a) for sub-section (2) of section 1 
the following sub-section shall be sub- 
stituted, namely: 


(2) It extends to the whole of 
India, except the State of Jammu & 
Kashmir. ... ” 


The effect of S. 13 of the Finance Act 
dealing with repeals and savings was 
that the Mysore Act ceased to have 
any effect except to the extent men- 
tioned in the section. 


1i. In the present case the 
judgment of the Mysore High Court 
was delivered on January 4, 1967 and 
the appeal which has been brought to 
this court is by leave granted under 
Article 136 of the Constitution., We 
are unable to see how under Art. 136 
special leave to appeal could not be 
granted against the judgment of the 
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Art. 136 (1) is very wide and ex- 
ssly covers any judgment ete. pass- 

ed or made by any court or Tribunal 
the territory of India. 


12. In the result the appeal is 
allowed and the question is answered 
as| mentioned above. Owing to the 
previous order of this court dated Fe- 
bruary 2, 1968, the appellant shail 
pay he costs of the respondent in this 
co 


Appeal allowed. 


Wad High Court when the language 
o 
p: 
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~- (V 59 C 40) 
(From: AIR 1969 Orissa 117) 
'P. JAGANMOHAN ‘REDDY AND 
D. G. PALEKAR, JJ. 
- No] 39 of 1969) Santosh Kumar Sahu 
Cri. A. No. 40 of 1969), Appellant 


v. 
Appeals), Respondent. 

Criminal Appeals Nos. 39 and 40 
of 1969, D/- 17-11-1971. 

Contempt of Courts Act (1952), 
S. 4 — Apology — An apology tender- 
ed sincerely and accompanied with re- 
quest to forgive deserves acceptance. 


(Para 2) 
Where the Court is convinced 
about the sincerity of the apology 


asked by the contemners through their 
counsel at the time of hearing, the 
conviction merely on the ground that 
apology was not tendered at earlier 
stage and was notin writing is not 


sustainable. ATR 1969 Orissa 117, Re- 
versed. (Para 2} 
r. A. S. R. Chari, Sr. Advocate, 

` (M/s! Gobind Das and B. R. G. K. 


llants (In both the Appeals); M/s. 
sh Chatterjee ` and R. N. Sach- 

Advocates, for Respondent (In 
both ithe Appeals). 


e Judgment of the Court was 
red by 

. JAGANMOHAN REDDY, J.: 
esẹ two appeals are by Certificate 
enn the Judgment of the Orissa 
Court convicting the Appellants 
ntempt of the High Court and 

g a fine of Rs. 300/- on ane 


Appii Advocates with him), i for 








imp 


Appellant Santosh Kumar Sahu 
Rs. 100/- on the Appellant, Dinabandhu 





e State of Orissa, (In both the’ 


A. I. R. 


Sahu who was a party to a Writ Peti- 
tion No. 418 of 1967 on the file of 
High Court of Orissa filed a petition 
described as ‘representation petition? 
before the Chief Justice, Hon’ble Shri 
S. Barman and his companion Jus- 
tices, praying that their Lordships 
may consider if it amounts to a con- 
tempt of High Court and to take what- 
ever steps the law of the land calls 
for. It appears that this petition was 
In respect of the Flag Hoisting function 
held in the High Court of Orissa on 
the Republic Day January 26, 1968 at 
about 11.30 a. m. at which the Gover- 
nor of Orissa Dr. Khosla, Chief Mini- 
ster Shri Singh Deo, Dr, Mahtab, an 
ex-Chief Minister of that State and 


. many others including the President of 
the Advocates Association, the Advo-. 
cate of the High Court, Dinabandhu ` 


Dinabandhu Sahu, (In Cri AD Sahu who was ex-Minister and ex- 


Advocate General of Orissa and. others 


.Were present. At that function the 


Chief Justice made a speech at which 
he commenced the address. by. parti- 
cular reference to the Grovernor Dr. 
Khosla, Chief Minister Shri Singh Deo 
and Dr. Mahtab. In the speech he 
also made a pointed reference to the 
presence of Dr. H. K. Mahtab, the 
former Chief Minister of Orissa and 
said that he had played an effective 
part in having a separate High Court 
for Orissa. The Chief Justice seems to 
have had a tower constructed in the 
High Court and had been instrumental 
in renovating and adding to the pre- 
sent High Court with lawns and a 


fountain, on the completion of which | 


he took great pride. The Republic Day 
was made an occasion for the speech 
at which he traced the process through 
which the judiciary in the State deve- 
loped culminating in tbe establish- 
ment and functioning of the High 
Court at Orissa. He saidin this process 
of steady progress, “came the dream 
of the present Chief Justice-myself for 


a High Court with a Tower and a: 


Fountain surrounded by green lawns : 
and flower gardens as in a Temple _ 


with a ‘Fountain of Justice’”. It is 
unnecessary to further examine the 
speech made by him except to say 
that this gave rise to certain misunder- 
standings in the public mind parti- 
cularly among the rival political fac- 
tions in the Orissa State which as Mr. 
Chari, the learned Advocate for the 
Appellants, described were at that 
time locked up ina bitter political 
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struggle. About this time a.Commis- 
sion of Enquiry had been appointed by 
the Government of Orissa which was 
headed by Mr. Justice H. R. Khanna 
of the Delhi High Court, as he then 
was, to enquire into the conduct of 15 
persons who at one time or the other 
were Ministers between 1961-66. Three 
of these-persons against whom the en- 
quiry was being conducted had filed 
Writ Petitions in the High Court of Ori- 


ssa—one was filed by Mr. Jagannatha. 


Rao, former Minister in that State, be- 
ing O.J.C.No. 396 of 1967, the second 
was by Mr. Biren Mitra, a former 
Chief Minister, being O. J. C. 
No. 408 of 1967 and the third by Mr. 
Santosh Kumar Sahu, a former Deputy 
Minister of Co-operative, Mining and 
Forest, being O. J. C. No. 418 of 1967. 
In this latter Writ Petition Mr. B. N. 
Singh Deo, Chief Minister and Dr. 
H. K. Mahtab, former Chief Minister 
and leader ofthe party which was 
supporting the coalition were two of 
the Respondents. From 9-1-68 to 17- 
1-68 the arguments in these petitions 
were heard and on the Iatter date the 
judgment was reserved. Two of the 
Judges who heard these petitions were 
also present at the Flag Hoisting 
function on the Republic Day at the 
time when the Chief Justice made the 
speech, which was the subject matter 
of the representation petition. It ap- 
pears news of the speech of the learn- 
ed Chief Justice on the Republic Day 
was given in the ‘Kalinga’. an Orissa 
newspaper on the 28th January 1968. 
On 30-1-68 Santosh Kumar Sahu filed 
the alleged offending representation 
petition. On 31-1-68 there appears to 
have been an editorial comment in the 
'Kalinga’ newspaper. On 1-2-68 there 
was another news item and on 2-2-68 
one Sarat Chandra Biswal filed a peti- 
tion in the High Court for action being 
taken against the Editor of the 
‘Kalinga’, On the representation peti- 
tion addressed to the Chief Justice and 
his companion Judges by the Appel- 
lant Santosh Kumar Sahu certain ob- 
jections were raised by the Stamp 
_ Examiner and when the matter came 
up before the Chief Justice and A. 
Misra, J. it was rejected with the ob- 
servations that ‘the petition contain- 
ed derogatory statements in para- 
graphs 3, 7,12 to 17 and 20 to 25 
against the Orissa High Court in 
general and the Chief Justice in parti- 
cular, scandalising or having a ten- 





dency to scandalise the Orissa High 
Court and-its Honourable Judges, un- 
dermining its dignity in the estimation 
of the public, and impeaching its im- 
partiality in dispensation of justice. 
As the Stamp Reporter had pointed 
out among other defects, that no op- 
posite party has been mentioned and 
that the relief sought for is vague, it 
was observed that it was not a ques- 
tion of removal of defects but of the 
petilioner’s liability in filing such a 
petition containing derogatory state- 
ments and accordingly a notice was 
directed to be issued against Shri 
Santosh Kumar Sahu and also against 
Shri Dinabandhu Sahu as Advocate 
for the petitioner for supporting the 
petition and against Shri B. H. Das 
and Shri S. F. Ahmad, Advocates who 
along with Dinabandhu Sahu had 
signed the Vakalatnama in the afore- 
said case, to show cause why they 
should not be committed for contempt. 
These notices were made returnable 
on 15-2-68. It is not necessary in 
view of the statement made by Mr. 
Chari on behalf of his clients before 
us to set out the details of what hap- 
pened on 9-2-68 or 15-2-68 except to 
say that after the returns were filed 
and the matter came up on 15-2-68 
the learned Chief Justice thought it 
necessary to give an account of how 
the “events happened on 26th January 
1968 at the function and specifically 
stated that if he had not listed the 
case before him, he would not have 
been in a position to explain the cir- 
cumstances and remove certain mis- 
apprehensions in the mind of the 
public”. 


2. After this explanation was 
given the Appellants say that they had 
stated before the learned Chief Justice 
and A. Misra, J. who were hearing the 
petition that they would not have 
filed the representation petition had 
they known the circumstances 
which were explained by the learned 
Chief Justice and prayed through Mr. 
Chari appearing on behalf of the 
opposite party that they may be for- 
given. This fact emerges also from the 
judgment of the learned Chief Justice 
who in paragraph 57 said that Mr. Chari 
appearing on behalf of all the opposite 
parties asked for forgiveness of the 
Court as he put it publicly in open 
Court. The other learned Judge A. 
Misra, J, also stated that this was so 
and that it was given particularly in 
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wee of the strained relations which 
existed between the rival political 
parties and which led to some mis- 
png yetandting of the whole situation, 
but he pointed out that except for this 
the! Respondents at no stage have cho- 
senj to express any regret or tender 
apology. The learned Chief Justice also 
d that there was nothing in writ- 
ing either by way of an apology nor 
has|regret been tendered in the Court. 
Mr.| Chari before us pointed out, with 
50 justification that if all that the 
ut wanted was a written apology 
by the Appellants there would have 
been no hesitation in their giving it as 
the very cause for their apprehension 
had |been removed, by the explanation 
given by the learned Chief Justice to 
remove any misunderstanding in the 
publie mind, which misunderstanding 
no longer existed after that explana- 
tion. | Though the case was fully argued, 
even) before us the learned Advocate on 
Heian of his clients made the follow- 
ing statement expressing their apo- 
logy:+~ 
‘My client had already expressed 
that the misunderstandings which caus- 
ed them to file the petition — the 
matter of the contempt pro- 
ceedings had been removed by the ex- 
planation given by the learned Chief 
Justice and stated that if they had 
kno this, they would never have 
written it. In view of this they had 
also asked for the forgiveness of the 
Court) out of its generosity. I have, 
therefore, no hesitation at all in offer- 
ing unconditional apology on their be- 
half for having written the petition. 
On behalf my clients, Iagain repeat 
that and tender an unqualified apology 
for presenting the petition”. 


The learned Advocate for the State 
of Orissa Mr. Chatterjee frankly con- 
ceded | that having regard to this 
apology which has again been reiterat- 
ed the; proceedings may be dropped. 
We think that this is a correct and 
proper| attitude to adopt in respect of 
these he uti Whatever may have 










been the justification for the High 
Court to initiate the proceedings in 
respect; of a matter, which in the state 
of the atmosphere then prevailing was 
likely f 

justifiable or imaginary, in the public 
mind and particularly in the mind of 
the litigants, by the circumstance that 
a perso who is a Respondent in a 
gase where a judgment was reserved 
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was given prominence and referred to 
in terms of praise or eulogy, that 
situation had changed after the learn- 
ed Chief Justice had given an explana- 
tion for the reasons why Dr. Mahtab 
was given a seat among the few 
selected persons at the Buffet lunch 
and other matters incidental thereto. 
The apology tendered was not merely 
an apology but was something more 
than an apology because what was 
asked of the Court out of its genero- 
sity was forgiveness; that this was 
sincerely meant is amply demonstrated 
by its being repeated again before us. 
We think that the contempt if any has 
been certainly purged in the manner 
in which the apology was given and 
the matter should have been set at 
rest there. It is no part of the judicial 
function to be vindictive or allow any 
personal or other considerations to 
enter in the discharge of its functions 
and since both the learned Chief Jus- 
tice and Misra, J. would have been 
prepared to accept that apology if it 
was given by the Appellants them- 
selves and in writing and since Mr. 
Chari said that the Appellants would 
have been prepared to give such an 
apology in writing, if that was the 
only thing that was required and even 
now are ready and willing to do so we 
feel that the apology tendered on their 
behalf by their Senior Advocate can 
well be accepted and the proceedings 
closed. We accordingly allow the ap- 
peals, set aside the convictions and 
direct the repayment of the fine, if 
any, and close the proceedings. 


Appeals allowed. 
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(V 52 C 41) 


(From Punjab: 1966 Cur. L. J. 352)* 


K. S. HEGDE AND A. N. 
GROVER, JJ. 


The Amritsar Improvement Trust 
etc., Appellants v. Baldev Inder Singh 
and others ete., Respondents. 


Civil Appeals Nos. 1418, 1419 and 
1662 of 1968, D/- 17-11-1971. 


Municipalities — Punjab Town 
Improvement Act (4 of 1922), S. 24 — 


*(Civil Writ No. 2052 of 1965, D/- 29- 
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Areas outside the Municipal limits can- 
not be included under “a development 
Scheme” framed by the Improvement 
Trust but can be taken over either 
under “an expansion Scheme” or under 
"a housing accommodation Scheme”. 
AIR 1961 SC 200 and AIR 1964 SC 
1329, Distinguished; 1966 Cur LJ 352 
(Punj), Affirmed. (Para 12) 


Where it appears from the resolu- 
tions passed by the Improvement Trust 
that it purports to prepare “a Develop- 
ment Scheme” cum “Housing Accom- 
modation Scheme” and not “an expan- 
sion Scheme” and includes areas out- 
side the municipal limits in that 
scheme, the whole scheme becomes in- 
valid. (Paras 19, 21) 

The legislature has given specific 
names to the various schemes to be 
prepared by the Improvement Trust. 
Hence when the Improvement Trust 
says that it has prepared “a develop- 
ment scheme”, 
that in fact it has prepared “an expan- 
sion scheme”. The power conferred 
on the Improvement Trust is not a ple- 
nary power. It is a power that has to 
be exercised in accordance. with the 
conditions laid down in the Act. If 
the Improvement Trust desires to pre- 
pare “an expansion scheme”, it must 
form an opinion “that it is ' expedient 
and for the public advantage to pro- 
mote and control the development of 
and to provide for the expansion of a 
municipality in a locality adjacent 
thereto within the local area of such 
trust.” Hence it cannot: be said that 
such a scheme can be traced to a valid 
power. Moreover as the Government 
has to form its opinion before giving 
sanction it must also be informed about 
the nature of the Scheme. 

(Paras 13, 19, 20) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1329 (V 51) 
= 52 ITR 583, Hukumchand 
Mills Ltd. v. State of Madhya 
Pradesh 
(1961) AIR 1961 SC 200 (V 48) 
= 41 ITR 12, Hazari Mal Kuthi- 
ala v. Income-tax Officer, Special 
Circle, Ambala Cantt. 15 


M/s. V. C. Mahajan and R. N. 
Sachthey, Advocates (In C. A. No. 1662 
of 1968) and M/s. S. K. Mehta and 
K. L. Mehta, Advocates of M/s. K. L- 
Mehta and Co. and Mr. K. R. Nagaraja, 
Advocates (In C. As. Nos. 1418 and 1419 
of 1968), for Appellants; Mr. Bishan 
Narain, Senior Advocate, (M/s. O. P. 


15, 17 





it cannot be deemed. 
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Sharma and B. Datta, Advocates and 
Mr. J. B. Dadachanji, Advocate, of 
M/s. J. B. Dadachanji and Co. with 
him) For Nos. 1 to5 (In C. As. 
Nos. 1418 and 1419 of 1968) and Mr. 
Frank Anthony Senior Advocate, (Mr. 
E. C. Agrawala, Advocate with him). 
For No. 1 (In C. A. No. 1419 of 1968), 
for Respondents. 


The following Judgment of the 
Court was delivered by 


HEGDE, J.:— In these appeals by 
certificates, just one question of law 
arises for derision and that question is 
whether the scheme prepared by the 
Amritsar Improvement Trust under 
Sections 24, 25 and 28 and sanctioned 
by the Government under Section 41 
of the Punjab Town Improvement Act, 
1922 (to be hereinafter called the Act) 
is an invalid scheme. The High Court 
of Punjab and Haryana has held in two 
writ petitions that the scheme in ques- 
tion is an invalid scheme and has conse- 
quently set aside that scheme. Ag- 
grieved by those decisions, the Amrit- 
sar Improvement Trust as well as the 
State Government of Punjab have 
come up in appeal. 


2. The Amritsar Improvement 
Trust at its meeting held on April 19, 
1962 resolved as follows: 

"70, Item 

For consideration. Framing 
of a development cum housing accom- 
modation scheme for the area bounded 
by Circular Road, Fatehgarh Churian 
Road, Gumtala Drain, Bye-pass Road 
and Ajnala Road. 


RESOLUTION. 
The Trust resolved to frame 
a development-cum-housing accom- 


modation scheme for the area bound- 
ed by Circular Road, Fatehgarh Churi- 
an Road, Gumtala Drain, Bye-pass 
Road and Ajnala Road u/ss. 24 and 25 
read with Section 28 (2) of the Punjab 
Town Improvement Act, 1922. The 
Area will be developed as a commer- 
cial-cum-residential area and an in- ' 
dustrial Colony will also be provided. 
Sites will be ear-marked for the con- 
struction of houses for service-men 
and also for labour and Harijan colo- 
nies. The scheme should now be notifi- 
ed under S. 36 of the Punjab Town 
Improvement Act, 1922, for inviting 
objections,” 


3. That resolution was amend- 
ed by the Improvement Trust at its 


meeting held on May 1, 1962. The 
amendment reads thus: ` 
“92, Item 

Reference Trust Resolution 


No: 
bo 


70 dated 19-4-1962. 
For . consideration. Re-fixation of 
daries of Dev. Scheme for the area 
bounded by Circular Road, Fatehgarh 
Churian Road, Gumtala Drain, Bye- 
p Road and Ajnala Road. 
. RESOLUTION. 
` It is decided to refix the boun- 
daries of the Development scheme as 
under: ` > 
“Circular Road, Fatehgarh: Churian 
Boat Bye-pass Road and Ajnala 
oad.” ` 
Resolution No. 70 dated 19-4-1962 
be and is amended accordingly.” 
Thereafter on May 4, 1962, 








it issued the following notice under 
Section 36 of the Act. 
"The Amritsar Improvement 
, Amritsar. 











otice under Section 36 .of the 
Punjab Town Improvement Act, 1922. 
otice is hereby given that in ac- 
cordance with Resolution No. 70, dated 
19-4-1962, as amended by Resolution 
. 92, dated 1-5-1962, ‘passed by the 
itsar Improvement Amritsar, the 
has framed a development cum 
ing accommodation scheme, for an 
measuring approximately 860 
bounded by Circular road, Fateh- 
hurian Road, Bye-pass Road and 
Road, within the local area of 
itsar Improvement 
under. Ss. 24 and25read with Sec- 
tion 38 (2) of the Punjab Town Im- 
provement Act, 1922. The area will be 
developed as commercial-cum-resi- 
dential area and an industrial colony 
will also be provided. Sites will be 
ear-marked for the construction of 
colonies for service-men and also for 
-labourers -and MHarijans. The boun- 
daries|of the scheme. are as under: 





North: Starting from the junction ` 


of Ajnala Road and Bye-pass , Road 
- along but excluding the land under 
Road, upto its junction with 


d but excluding the land under 
ad, upto its junction with Cir- 
cular Road; ; 
South: Thence by Circular Road 
but excluding the land under the Cir- 
oad, upto its junctions . with 


3 
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West. Thence by Ajnala Road 
but excluding the land under the 
Ajnala Road, upto its junction with 
Bye-pass Road, the point of start. 

These boundaries are more parti- 
cularly shown on a map of the locality 
held by the Chairman of the Improve- 
ment Trust, Shaheed. Bhagat Singh 
Road, Amritsar. 

2. Details of the Scheme and a 


Statement of the land to be acquired 


and the general map of the locality 
comprised in the scheme may be ins- 
pected at the office of the Trust, Sha- 

heed Bhagat Singh Road, Amritsar, 

pore office hours, on any working 
ay. 

3. Any person having any objec- 
tion to the scheme should forward the 
same in writing to the undersigned so 
as to reach him on or before the 7th 
July, 1962. 

Dated, 4th May, 1962. 
a0) nee Singh, ` 


airman, 
Amritsar Improvement 
Trust, Amritsar.” 

5. In.response to that notice 
several interested persons submitted 
their objections. One of the objectors 
pleaded that the Improvement ‘Trust 
had no competence to include in “a 
development scheme” areas outside 
the municipality. The Improvement 
Trust, rejected all the objections and 
approved the prepared scheme. There- 
after the same was submitted to the 
Government and the Government sanc- 
tioned the same. _ 

6. There is no dispute that the 
impugned scheme includes both areas 
inside the Amritsar municipality as 
well as areas outside that municipality. 
It is also seen from the resolutions 
passed by the Improvement Trust as 
well as the notice issued by it under 
Section 36 of the Act that the Improve- 
ment Trust purported to frame “a de- 
velopment” cum “housing accommo- 
dation scheme”. It did not purport to 
frame “an expansion scheme.” 


T. The High Court ħas come to 
the conclusion that the Improvement 
Trust had no power to include in “a 
development scheme” areas outside 
the municipal limits for the purpose 
of development. 

8. From the resolutions passed 
by the Improvement Trust, in parti- 
cular the resolution passed by it on 
May 1, 1962, it is seen that the areas 


pre- 


NO On 
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bounded by “Circular Road, Fatehgarh 
Churian Road, Bye-pass Road and 
Ajnala Road” were included for the 
purpose of development. It is conced- 
ed that the area included within those 
boundaries partly lies within the muni- 
cipal limits and partly outside the 
municipal limits. It is urged: on be- 
half of the writ petitioners that the 
areas outside the municipal limits can 
be taken over either under “an expan- 
sion scheme” or under “a housing ac- 
commodation scheme”. They cannot 
be taken over for “a development 


scheme”. There is force in this con- 
tention. 
9. Let us now read the rele- 


vant provisions. Section 24 of the Act 
provides: 

‘(1) The trust may, for the pur- 
pose, of development of any locality 
wi the municipal limits contained 
in its local area, prepare “a develop- 
ment scheme”, and 

(2) Such trust may, if it is of opin- 
ion that it is expedient and for the 
public advantage to promote and con- 
trol the development of and to provide 
for the expansion of a municipality in 
any locality adjacent thereto, within 
tħe local area of such trust prepare 
tan expansion scheme.” 

(3) “A development scheme” or 

tan expansion scheme” may provide 

for the lay-out of the locality to be 
developed, the purposes for which 
particular portions of such locality are 
to be utilised, the prescribed street 
" alignment and the building line on 
each side of the streets proposed in 
such locality, the drainage of insani- 
tary localities and such other details 
as may appear desirable.” 


10. Section 24 (1) deals with 
preparation of ta development 
scheme’. Section 24 (2) deals with the 
preparation of “an expansion scheme”. 
Sec. 24 (3) prescribes what all things 
could be included in “a development 
scheme” or “an expansion scheme”. 
Section 25 reads thus: 


“If the trust is of opinion that it is 
expedient and for the public advantage 
fò provide housing accommodation for 
any class of the inhabitants within its 
focal area such trust may frame “a 
housing accommodation scheme” for 
the purpose aforesaid......... 

. (Proviso omitted). 

11. Section 28 (1) provides that 

the.scheme under the Act may combine 
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one or more types of scheme or any 
special features thereof. 


12. It is clear from Section 24 


- (1) that “a development scheme” can- 


not include areas outside the munici- 
pal limits. Therefore if a scheme inclu- 
des both areas outside municipal limits 
and inside its limits, such a scheme can- 
not be prepared under Sec. 24 (1). As 
seen earlier, from the resolutions of 
the Improvement Trust, it is clear that 
it purported to prepare “a develop- 
ment scheme” cum “housing accommo- 
dation scheme”. It did not purport to 
prepare “an expansion scheme”. 
l 13. The legislature has given 
specific names to the various schemes 
to be prepared by the Improvement 
Hence when the Improvement 
Trust says that it has prepared “a de- 
velopment scheme”, it is not possible 
to hold that in fact it has prepared 
“an expansion scheme”. The power 
conferred on the Improvement Trust 
is not a plenary power. It is a power 
that has to be exercised in accordance 
with the conditions laid down in the 
Act. If the Improvement Trust desir- 
ed to prepare “an expansion scheme”. 
it should have formed an opinion “that 
it is expedient and for the public ad- 
vantage to promote and control the 
development of and to provide for the 
expansion of a municipality in a lo- 
eality adjacent thereto within the local 
area of such trust.” 

14, From the resolutions pass- 
ed by the Improvement Trust, it does 
not appear that it had formed any such 
opinion. Under these circumstances, 
it is not possible to accept the conten- 
tion of the appellants that as the reso- 


to Section 24, we may conclude that 
the scheme prepared is “an expansion 
scheme”. The resolutions of the Im- 
provement Trust do not merely refer 
to Section 24. They also say that 
scheme prepared is “a development 
scheme” cum “housing scheme”. If 
these resolutions are read as a whole, 
it is clear that the Improvement Trust 
purported to act under its power under 
Sections 24 (1) and 25 and not under 
Section 24 (2). 


15.  . It was urged on behalf of 
the appellants that if the exercise of 
a power can be traced to a valid power, 
the fact that the -power is purported to 
have been exercised under non-exist- 
ing power, does not invalidate the 
exercise of that power. In that con- 





~~ 
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nection reliance was placed on the de- 
cisions of this Court in L. Hazari Mal 
Kuthiala v. Income-tax Officer, Special 
Cicle, Ambala Cantt, 41 ITR 12 = 
(ATR 1961 SC 200) and Hukumchand 
Mills Ltd. v. State of Madhva Pradesh, 
52 ITR 583 = (AIR 1964 SC 1329). 


| 16. The former case consider- 
ed the validity of a transfer of an in- 
come-tax proceeding ordered by the 
Cornmissioner of Income-tax, Punjab. 
He |purported to make the order in 
question under Sections 5 (5) and 7 (A) 
-of the Indian Income-tax Act, 1922 
instead of making that order under 
Section 5 (5) of the Patiala Income-tax 
Under both those provisions, he 
had| similar powers. This Court held 
that) once it is established that the 
issioner had power to transfer 
the proceeding, the fact that he pur- 
ported to exercise that power under a 
wrong provision of law would not viti- 
ate his order. The exercise of that 
power would be referable to a juris- 
diction which conferred validity upon 
it and not to a jurisdiction under which 
it would be nugatory. 


T. In Hukumchand Mills’ 
case,| 52 ITR 583 = (AIR 1964 SC 
1329) (supra), this Court again ruled 
that lit is well established that wrong 
reference to the power under which 
action was taken by the Government 
would not per se vitiate that action if 
it could be justified under some other 
power under which the Government 
could] lawfully do that act; and there- 
fore, even though the notification dated 
December 28, 1949, by which amend- 
ments were made to the Indore Indus- 
trial Tax Rules, 1927, was purported to 
be mdde under Rule 17 of those Rules, 
the endments were valid because 
the Government had power to make 
the amendments under Section 5 (1) 
and (3) of Act I of 1948. Failure to re- 
fer to! Section 5 did not invalidate the 
notification. 


18. The legal principle enun- 
ciated|in those decisions is a well esta- 
blished principle. If an authority has 
a valid power to do a particular act, 
the fact that it purported to do that 
act under a provision of law which did 
not confer power to do that act, would 
not invalidate the Act. But that rule 
is inapplicable to the facts of the pre- 
sent case. : 


19 Before taking action under 
Section 24 (2), the Improvement Trust 
















had to form a particular opinion. The 
formation of that opinion is a condi- 
tion precedent. Until the Improve- 
ment Trust forms that opinion, it is 
Incompetent to take action under that 
section. The Act has not conferred 
any blanket power on the Improve- 
ment Trust, to frame any scheme which 
it thought fit. That being so, it is not 
possible to uphold the contention of 
the appellants that the impugned 
scheme can be traced to a valid power. 


20. There is yet another diffi- 
culty in the way of the appellants. The 
schemes framed by Improvement Trust 
do not come into force automatically. 
They have to be sanctioned by the 
Government. The Government may 
accept them. It may reject them. It 
may amend them and it may even send 
them back to the Improvement Trust 
for reconsideration. Hence, it is neces- 
sary for the Government to know be- 
fore sanctioning the scheme as to what 
the scheme is, so that it may examine 
whether that scheme is necessary or 
feasible. Unless the Government is 
informed as to the nature of the 
scheme, it would not be possible for 
the Government to consider whether 
the scheme should be sanctioned or 
not. In the present case, the Govern- 
ment was informed that the scheme in 
question was “a development cum 
housing accommodation scheme’. It 
has approved that scheme. We do not 
know whether it would have sanction- 
ed “an expansion scheme”. 


Mr. V. C. Mahajan, learned Counsel 
for the State of Punjab contends that 
the government must be presumed to 
have known the true facts before san- 
ctioning the scheme and the govern- 
ment has no objection for the scheme 
in question. Even if we accept that 
contention that does not alter the legal 
position. We should not mix up the 
facts of this case with the scope of the 
relevant provisions in the Act. We can- 
not confine our attention to the facts 
of a particular case. Our conclusion 
that the power conferred on the Impro- 
vement Trust is a limited power is 
reached on the basis of the nature of 
the power conferred and not on the 
basis of the facts of this case. 
The fact that the government is 
prepared to bless a particular scheme 


does not change the nature of the 
power. 
21. The scheme before us is one 


and indivisible. It is not possible to 
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old that it is partly valid and partly 
invalid. It has to stand or fall as a 
hole. 
22. For the reasons mentioned 
above, these appeals are dismissed 
with costs—hearing fee one set. 
i Appeals dismissed. 
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(V 59 C 42) 
(From: 1. Election Commission of India 
2. Madras)* 


K. S. HEGDE, A. N. GROVER 

AND H R. KHANNA, JJ. 

Civil Appeal No. 70 of 1971 

Sadiq Ali and another, Appellants 
v. The Election Commission of India, 
New Delhi and others, Respondents. 

P. Kakkan, Intervener. 

i Civil Appeals Nos. 2122 to 2124 of 
70 

P. Kakkan and another, Appellants 
v. The Chief Electoral Officer, Madras 
and others, Respondents. 

Civil Appeal No. 70 of 1971 and 
Civil Appeals Nos. 2122 to 2124 of 
1970, D/- 11-11-1971. 

(A) Election Symbols (Reservation 
& Allotment) Order (1968) Paragraph 
15 — Dispute as to which of the two 
groups is the recognised political 
party known as the Indian National 
Congress Test of majority or 
numerical strength applied by the 
Commission, held, in the  circum- 
stances, to be the relevant and valu- 
able test. 1904 A. C. 515 and AIR 1967 
SC 898, Distinguished. (Para 28) 

The Commission found that the 
group presided over by Shri Jagjiwan 
Ram had the majority out of the total 
number of members returned on con- 
gress tickets to the House of Parlia- 
ment as well as the majority out of 
the sum total of the members of all 
Legislatures returned on congress 
tickets. As regards the organisational 
wing of the congress the commission 


*(1. The matter of an inquiry under 
paragraph 15 of the Election Symbols 
(Reservation and Allotment) Order 
1968, D/- 11-1-1971 — Ele. Commission 
of India; 

2. W. As. 327 and 345 of 1970 and 
W. P. No. 1513 of 1970, D/- 15-6-1970 
— Mad.) 
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came to the conclusion that the same 
group enjoyed majority in the All 


‘India Congress Committee as well as 


amongst the delegates of the undivid- 
ed congress. Decision was accordingly 
given that for the purpose of para 15 
that group was the Indian National 
Congress for which the Symbol “Two 
Bullocks and Yoke on” had been 
reserved: 

Held, that in the context of the 
facts and circumstances of the case the 
test of majority and numerical strength 
applied by the Commission was not 
only germane and relevant but a very 
valuable test. Decision of the Com- 
mission, Affirmed. (Para 28) 

Whatever might be the position 
in another system of government or 
organisation it is the view of the 
majority which in the final analysis 
proves decisive in a democratic set up. 

(Paras 23 and 24) 

It is no doubt true that the mass 
of congress members are its primary 
members. But there were obvious 
difficulties in ascertaining who were 
the primary members and in ascertain- 
ing their wishes. The Commission in 
deciding the dispute under para 15 
has to act with certain measure of 
promptitude. It can be legitimately 
considered that the members of the 
All India Congress Committee and the 
delegates reflected by and large the 
views of the primary members. 

(Para 25) 

The fact that the other group 
presided over by Shri Nijalingappa 
enjoyed majority in the congress work- 
ing Committee cannot carry so much 
weight as to outweigh the majority 
support obtained by the group pre- 
sided over by Shri Jagiiwan Ram 
among delegates and members of the: 
All India Congress Committee. 

(Para 26) 

Paragraph 13 has nothing to do 
with the question of resolving a dis- 
pute wherein two rival groups of a 
recognised political party claim to be 
that party. For the resolving of such 
dispute para 15 alone is relevant. 

(Para 29) 

It is not permissible to dissect the 
symbol and give one out of the two 
bullocks represented in the symbol to 
one group and the other bullock to the 
other group as symbol is not a pro- 
perty to be divided between co-owners. 

(Para 32) 

(B) Constitution of India, Art. 136 

— Special leave appeal against the 
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decision of Election Commission under 
pa a 15 of Election Symbols (Reserva- 

& Allotment) Order (1968) — 
Ri ht of addressing the court. 


Although the Commission may 

r during the course of proceedings 

er paragraph 15 ‘such representa- 
tiv s of the sections or groups or other 
P ons as desire to be heard’, the 
ies to the dispute necessarily re- 

K rival sections or groups of the 
recognised political party. Other per- 
sons as desire to be heard and who are 
heard by the Commission do not be- 
come parties to the dispute so as to 
have a right of addressing the court 
in appeal (Para 30) 
-\(C) Election Symbols (Reservation 


& otment) Order (1968) Paragraph | 


15 Decision of Commission 
— Binding nature of, 

The Commission only decides the 
question as to whether any of the rival 
ns or capes of a recognised poli- 

of whom claims 
_is that party. The 


under 


e Commission pertains 










ommission under paragraph 15 
tutes ‘a direction to the Return- 


The e shall be binding 
g Officer in accord- 
ith Hule 10 10 Pa and (5). . 

(Para 31) 


) Constitution of India, Art. 136 
ial leave | appeal -against the 


cannot be allowed to be raised in 
app when such matter hinges upon 
facts (Para 33) 


Election Symbols (Reservation 
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resolving a dispute between two rival 
groups for allotment of symbol of a 
political party has been vested in such 
a high authority would raise a pre- 
sumption, though rebuttable, and 
provide a guarantee, though not ab- 
solute but to a considerable extent, 
that the power would not be misused 
but would þe exercised in a fair and 
reasonable manner. (Para 37) 
. The opening words of Article 327 
“subject to the provisions of this Con- 
stitution” indicate that any Iaw made 
by the Parliament in exercise of the 
powers conferred by Article 327 would 
be subject to the other provisions of 
the Constitution including Article 324. 
Article 324 provides that superinten- 
dence, direction and control of elec- 
tions shall be vested in Election Com- 
mission. It, therefore, cannot be said 
that when the Commission i issues direc- 
tion, it does so not on its own beħalf 
but as the delegate of some other 
authority. (Para 38) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 898 (V 54) 
= (1967) 1 SCR 643, Samyukta 
Socialist Party v. Election 
mmission of India 35 


Co 
(1904) 1904 A C 515 = 91 LT 


394, General Assembly of Free . 
Church of Scotland v. Lord 
Overtoun 34 


In C. A. No. 70 of 1971 

Mr. Shanti Bhushan, Sr. Advo- 
cate, (M/s. K. C. Sharma, Y. K. Mathew 
and V. P. Chaudhry, Advocates, with 
him), for Appellants. 


In C. A. No. 70 of 1971 


Mr. R. N. Sachthey, Advocate (for 
No. 1) and Mr. K. L. a, Sr. Advo- 
cate (M/s. A. P. Misra, Naunit Lal, 
V. P. Nanda, Janak Raj, Miss Swaran- 
jit Sodhi and Mr. R. K. Shukla, 
Advocates with him) (for No: 2); 
Mr. A. K. Sen, Sr. algae? (Bawa 
Shiy Charan, M/s. . S. Suri, O. 
P. Sharma and Miss Kailash Mehta, 
aoe with him) (for No. 3); M/s. 

N. Lekhi, M. K. Garg and V. C. 
PAE Advocates, (for No. 4); Mr. 
Mukat Behari Lal Bhargava, Sr. Advo-~ 
cate, (M/s. S. L. Bhargava and V. C. 
Prashar, . Advocates, with him) (for 
No. 5), for Respondents. 


Respondent No. 6 in person, (In 
C. A. No. 70 of 1971). 

Mr. M. Natesan, Sr. Advocate, 
(M/s. T. L. Garg and R. Gopalakrishan, 
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Advocates with him), for Inter- 
vener, (In C. A. No. 70 of 1971) and the 
Appellants (In C. As. Nos. 2122 to 2124 


of 1970). 
M/s. R. N. Sachthey and S. P. 
Nayar, Advocates, for Respondents 


Nos. 1 and 2 (In C. As. Nos. 2122 and 
2123 of 1970) and Respondent No. 1 
(In C. A. No. 2124 of 1970). 

The Judgment of the Court was 


delivered by 

KHANNA, J.:— Civil Appeal 
No. 70 of 1971 has been filed by special 
leave by Shri Sadiq Ali and another 


against the order of the Election Com- 


mission of India (hereinafter referred 
to as the Commission) under para- 
graph 15 of the Election Symbols 
(Reservation and Allotment) Order, 
1968 (hereinafter referred to as the 


‘Symbols Order’), whereby the Com-- 
mission held that for the purpose of.. 


allotment of symbol in elections the 
political party presided over by Shri 
Jagiivan Ram was the Indian National 
Congress and was entitled to the sym- 
bol of 
reserved for the said Congress. 

2. Indian National Congress 


ai en 
ol o e 
Yoke on” was exclusively reserved 
for the Congress for the purpose of 
elections to the Houses of Parliament 
and the Legislative Assemblies of the 
States and Union ‘Territories. The 
Congress is a voluntary association; it 
is neither a statutory body nor a re- 
gistered society under. the Societies 
Registration Act. It has framed its 
own constitution and rules. Shri S. 
Nijalingappa was elected President of 
the Congress with effect from Ist 
January, 1968 for a period of two 
years. Dr. Zakir Hussain, President 
of India, died in 1969. Split then took 
place in the Congress Party following 
differences over the choice of Congress 
nominee for the office of the President 
of India. Each group claimed to re- 
present the Congress Party. One of 
the groups elected Shri C. Subra- 
maniam as the President of the Con- 
gress. Subsequently, Shri Jagijivan 
Ram was elected President by this 
group in place of Shri Subramaniam. 
For sake of convenience this group 
would hereafter be referred to as 
Congress ‘J’. Shri Nijalingappa con- 
tinued to be the President of the party 
represented by the other group which 
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would hereafter be referred to as 
Congress ‘O’. 

3. On 2ist December, 1969, 
Shri Subramaniam claiming to be the 
President of the Congress, addressed 
a letter to the Chief Election Com- 
missioner stating that there had been 
a change in the office-bearers of the 
Congress. Enclosed with the letter 
was the list of office-bearers of 
Congress ‘J’ Party and it was stated 
that they were the office-bearers of 
the Congress. There was then some 
exchange of correspondence between 
the Commission and Congress ‘J’ 
Party. On 38rd January, 1970, a 
communication was addressed to the 
Election Commission on behalf of the 
Congress ‘J’ that Shri Jagjivan Ram 
had been duly elected as President of 
the Congress and had taken-charge on 
December 25, 1969, during the plenary 
Session held at Bombay. - 


å. On 8th January, 1970, a 
Tetter was sent on behalf of the Com- 
mission to the Secretary . of Congress 
‘O’. Enclosed with that letter was a 
copy of the letter of Shri Subramaniam 
dated 21-12-1969. The Congress ‘O’ 
was asked to make its comments so 
as to enable the Commission to take 
decision in the matter after hearing 
both parties. On 14th January, 1970, 
a reply was sent on behalf of Congress 
‘O’ by its General Secretary Shri Sadiq 
Ali. In that reply it was stated that 
Shri Subramaniam who had styled 
himself as the President of the 
Congress was, in fact, not its President 
and that the duly elected President of 
the Congress was Shri Nijalingappa. 
It was also stated that the office- 
bearers mentioned by Shri Subra- 
maniam including Shri Subramaniam 
himself, were persons expelled from 
the Congress and had otherwise ceased 
to be the members of the Congress. 
Further, according to the letter of 
Shri Sadiq Ali, the Commission should 
not have entertained any communica- 
tion from a group of people who had 
formed a new party and were mas- 
querading themselves in the name and 
style of the Congress. This associa- 
tion of persons, added Shri Sadiq Ali, 
was neither a splinter group nor a 
rival section of the Congress. The 
competence of the Commission to 
enquire into the matter was also ques- 
tioned. 


5. On 15th January, 1970, a 
communication was addressed by the 
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as the Indian National Congress 

‘purposes of the Election 
ols (Reservation and Allotment) 
Order, 1968, and the Commission is re- 
quired to take a decision in the 
matter in terms of paragraph 15, read 
with! paragraph 18, of the said Order. 
The Commission proposes to afford 
reasanable opportunities to each group 
to present its case before it so that 
the Commission may take into account 
all the available facts and circum- 
stances for deciding the case”. 


6. On 22nd January 1970, a 
staternent was filed on behalf of Con- 
gress P’ before the Election Com- 
i According to that statement 
Nijalingappa was elected Pre- 
of the Congress with effect 
st January, 1968 for a period of 
ears under Article 5 of the old 









e members of the a 
eee ss Committees were delegates 
to the; All India Congress Comrnittee. 


of the |office-bearers thereof was to 
expire |on 31st December, 1969, under 
Article) 5 of the old Constitution. On 
uary, 1969, the Working Com- 
f the Congress passed a resolu- 
tion at) Faridabad for extending the 
term of all Committees of the Congress 
and of the office-bearers including that 
of the | President, Shri Nijalingappa, 
for a eel period of one year. The 
said resolution, according to Congress 
‘J’ wasinot legal as there was no 
emergency or special situation war- 
ranting ithe extension of the normal 
term ofitwo years. The resolution was 
also stated to be invalid as it was not 
submitted under the old Constitution 
to the 1 India Congress Committee 
for ratification as early as possible. 


F: Under the new Constitu- 
tion which came into force on llth 
July, 1969, the above resolution was 
on bea according to the statement 





on behalf of Congress ‘J’, to be sub- 
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mitted io the All India Congress Com- 
mittee for ratification in any case 
within 6 months. The resolution was 
not ratified at the meeting of the All 
India Congress Committee held in 
Bangalore in July, 1968. The period 
of 6 months prescribed for.the ratifi- 
cation of the resolution expired on 
28th October, 1969, and as the resolu- 
tion was not ratified, the same accord- 
ing to the statement became void. 
Further, as the term of Shri Nijaling- 
appa as President was going to expire 
on 3lst December, 1969, it became 
necessary for the All India Congress 
Committee to make arrangements for 
the election of the President before the 
said date. A requisition, it is stated, 
signed by more than 400 members of 
the All India Congress Committee, out 
of a total of 707, was sent for calling 
a meeting of the All India Congress 
Committee. Shri Nijalingappa then 
called a meeting of the Congress 
Working Committee on 1st November, 
1969. Before that, on the night of 31st 
October, 1969, Shri Nijalingappa de- 
clared that Shri Subramaniam, a 
member of the Congress Working 
Committee had ceased to be a member 
of that Committee. Shri Nijalingappa 
also on that night removed - Shri 
Fakhruddin Ali Ahmed from the 
membership of the Working Com- 
mittee. The above act of Shri 
Nijalingappa according to the state- 
ment, was mala fide, illegal and against 
the principles of natural justice. 


8. According further to the 
statement submitted on behalf of 
Congress ‘J’, the requisition sent by 
more than 400 members of All India 
Congress Committee was received by 
Shri Nijalingappa on the night of 31st 
December, 1969 and was turned down 
by the Working Committee, 17 mem- 
bers of the All India Congress Com- 
mittee who were also signatories to 
the abovementioned requisition, issued 
a notice on 5th November, 1969 calling 
a meeting of the All India Congress 
Committee to consider the subjects 
mentioned in the requisition. Copies 
of the. said notice were sent to Shri 
Nijalingappa and a public statement 
was issued by Shri Subramaniam that 
Shri Nijalingappa would be presiding 
over the meeting if he attended the 
same. The requisitioned meeting of 
the All India Congress Committee was 
held at Delhi on 22nd and 23rd Novem- 
ber, 1969 and was, according to the 


aoe 
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statement, attended by 435 members 
of the All India Congress Committee 
out of a total of 707. Shri Nijalingappa 
and his followers did not attend the 
requisitioned . meeting. Six members 
having voting rights also communitat- 
ed their support in writing for the 
requisitioned meeting. One of the 
resolutions passed at the requisitioned 
meeting related to the removal of 
‘Shri Nijalingappa from the office 
of President. By another resolution 
Shri Subramaniam was appointed 
President and he was asked to function 
as such until a new President was 
elected by the delegates. In accordance 
with the resolution passed in the 
ahove requisitioned meeting, a plenary 
session of the Congress was held in 
Bombay on 28th and 29th December, 
1969. Shri Jagjivan Ram was elected 
President before the said plenary 
session. An over-whelming majority 
of delegates are stated to have attend- 
ed the plenary session held at Bombay 
under the Presidentship of Shri Jagiji- 
van Ram. The resolutions passed in the 
requisitioned meeting of 22nd and 23rd 
November, 1969 were ratified at the 
plenary session in Bombay. 423 out 
of 707 members of the AIl India Con- 
gress Committee attended the Bom- 
bay Session. 


9. According further to the 
statement submitted on behalf of 
Congress ‘J’, 229 out of 284 Congress 
Members of Lok Sabha and 108 out 
of 147 Congress Members of Rajya 
Sabha declared their allegiance to the 
Congress Government led by Shrimati 
Indira Gandhi as Prime Minister “ and 
to the Congress led by Shri Jagijivan 
Ram as President. .As against that, 
Congress ‘O’ claimed the allegiance of 
65 Members of Lok Sabha and 40 
Members of Rajya Sabha. The Con- 
gress Legislature Parties of Mahara- 
shtra, Madhya Pradesh, Andhra Pra- 
desh, Rajasthan, Assam, Haryana, 
Jammu & Kashmir, Himachal Pradesh 
and Tripura declared their support to 
the Congress Governments in those 
States and to Congress ‘J’. The 
Speaker of Lok Sabha and the Chair- 
man of Rajya Sabha recognised Con- 
gress ‘J’ in Parliament as the party 
which was in power and which ran the 
Central Government. The statement 
added that the Election Commission 
was the only authority to decide dis- 
pute about the allotment of symbol. 
Prayer was accordingly made that the 
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symbol reserved for Congress for the 
purposes of general elections and bye- 
elections should be allotted to candi- 
dates who would be nominated and 
feclared their allegiance to Congress 


10. A counter-statement was 
submitted on behalf of Congress 'O' 
by its General Secretary, Shri Sadiq 
Ali on 16th February, 1970. The vari- 
ous allegations made in the statement 
submitted on behalf of Congress ‘J’ 
were controverted and it was stated 
that the Election Commission had no 
jurisdiction to hold the enquiry. Ac- 
cording to the counter-statement, the 
Congress Parliamentary Board in its 
meeting held in July 1969 decided by 
majority to put up Shri N. Saniiva 
Reddy as candidate for the office of 


the President of India. The decision 
of the majority upset Smt. Indira 
Gandhi. Smt. Indira Gandhi, Shri 


Jagjivan Ram and Shri Fakhruddin’ 
Ali Ahmed, at the initial stages of 
the Presidential election, supported 
the candidature of Shri Sanjiva Reddy 
but subsequently they started a cam- 
paign for the defeat of the Congress 
candidate and for the success of Shri 
V. V. Giri. The explanations of Shri- 
mati Indira Gandhi, Shri Jagjivan Ram 


‘and Shri Fakhruddin Ali Ahmed were 


called by the Congress President on 
18th August, 1969. On 31st October 
1969, Shri Nijalingappa wrote a letter 
to Shri Subramaniam that he had 
ceased to be a member of the Working 
Committee. The reason for that was 
that Shri Subramaniam who was a 
member of the All India Congress 
Committee by virtue of being the 
President of the Tamil Nadu Congress 
Committee, had resigned the Presi- 
dentship thereof and had thus ceased 
to be a member of the All India 
Congress Committee. Shri Fakhruddisa 
Ali Ahmed was removed from the 
membership of the Working Committee 
because according to the counter- 
statement, he had lost the confidence 
of the President. The requisition sent 
for calling a meeting of the All India 
Congress Committee was rejected in 
a meeting of the Congress Working 
Committee on Ist November, 1969. 
When the members of the Congress 
Working Committee learnt from news- 
paper reports that some members of 
the Working Committee had taken a 
decision to convene a meeting of the 
All India Congress Committee on 22nd 


reer 









ing |her with indiscipline and asking 
her |to explain her position. ' 


1 in law and its validity had not 
questioned by any one. Regard- 


of the All India peep Committee, 
ase of „the Congress ‘O’ iis thet 
persdns who attended the meeting on 
22nd and 23rd November, 1969 did so 


Be ed over the ee according 
counter-statement, had been 
expelled from the primary member- 
of Congress on 12th November, 


mee G ng held on 22nd and 23rd Novem- 
ber, 1969 being void ab initio’ could 
not bè subsequently ratified by any 
authority. As regards the Members of 

ament and State Legislatures who 


12. A eoms and some other 
applications were thereafter | filed. 
e Commission on 7th March, 1970 

T and settled the following four 


1.;Has the 
jurisdiction within’ ioe meaning of 
paragraph 15 of the Election Symbols 
vation and Allotment) Order 


f the rival sections or groups of 


the Indian National Congress, a nati- 
onal party, is the said Indian National 
ee 


sion that there are two rival 


a 


ALR 


3. What is the nature of an elec- 
tion symbol under the Election 
Symbols (Reservation and Allotment) 
Order, 1968 ,and whether an election: 
symbol, whether reserved or free, is 
property? 


4. Whether, on the facts and 


circumstances available to the Elec-' 


tion Commission, any of the alleged 
rival - 
the purposes of the Election Symbols 
(Reservation and Allotment) Order 
1968; if so, which is that rival section, 
or, whether on the facts and circum- 


stances referred to above, none of the - 
said Indian `| 


rival sections of the 
National Congress is that Congress?” 


13. 
of controversy, appears to be abnor- 


mally prolix, the Commission held on 
the first point that it had jurisdiction 


to decide the matter. The contention ` 


that the Working Committee or the 
President of Congress ‘O’ were the only 


authorities to give a binding decision | 


in the dispute was repelled in he 
following words:— 


“If, therefore, there are factsin . 
the present case which show a total - 


and entire cleavage in the Indian 
National Congress from top to bottom, 
and that the rivalry between the two 
groups has almost assumed the form 
of enmity, then relying upon a few 
provisions ,of the Constitution and the 
rules of the party it cannot, in my 
view, be validly contended that the 
Election Commission has no jurisdic- 
tion because the Working Committee 
or the President of one group whose 
existence and authority are totally re- 
pudiated by the other group, are the 
only authorities to give final and bind- 
ing decisions in the present dispute. 
The very existence of such a conflict is 
enough to create jurisdiction to find 
out and decide whether the conflict is 
genuine and whether the claims and 
allegations of the applicants are valid 
or the contentions and objections of 
the opposite parties. But that ques- 
tion will have to be determined on the 
facts and circumstances established in 
the case”. 


On point 2, the Commission observ- 
ed that it was satisfied on the infor- 
mation available in its possession that 
there were two rival sections of the 
Indian National Congress, each claim- 


l ` sections of the said Indian‘ 
National Congress is that Congress for. 


In an order covering 437 ` 
pages which, considering the nature ` 


nee: 
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ing to be that Congress, Regarding 
point 3, the finding of the Commission 
was that the Election Symbol was not 
property. As regards point No. 4, the 
Commission observed that the majority 
test was a valuable and relevant test 
in a democratic organisation. The test 
based upon the provisions of the 
Constitution of the Congress canvass- 
ed on behalf of the Congress ‘O’ was 
held to be hardly of any assistance in 
view of the removals from member- 
ship and expulsions from the Com- 
mittees of the Congress of the mem- 
bers belonging to one group by those 
belonging to the opposite group. Re- 
ference was also made in this context 
to the rejection of the requisition sent 
by some members of Congress ‘J’ for 
convening a meeting of the All India 
Congress Committee. The . commis- 
i then considered another 
namely, that based upon 
the aims and objects as. incorporated 
in the constitution of the Congress. 
It was observed that none of the two 
groups had challenged in any manner 
or openly repudiated those aims and 
objects. The test based upon the aims 
and objects was consequently held to 
be ineffective and neutral. Applying 
the test of majority, the Commission 
observed that Congress ‘J’ had the 
majority out of the total number of 
members.returned on Congress tickets 
to the Houses of Parliament as well as 
the majority out of the sum total of 
the members of all the Legislatures 
returned on Congress tickets although 
in some States, like Gujarat and 
Mysore, Congress ‘O’ had majority in 
the Legislatures. As regards the or- 
ganisational wing of the Congress, the 
Commission came to the conclusion 
that Congress ‘J’ enjoyed majority in 
the All India Congress Committee as 
well as amongst the delegates of the 
undivided Congress. Decision was 
accordingly given that for the purpose 
of Paragraph 15 of the Symbol Order, 
Congress ‘J’ was the Congress for which 
the Symbol “Two bullocks with Yoke 
On” had been reserved. 


14. Before dealing with the 
contentions advanced in appeal, it 
may be apposite .to refer to the rele- 
vant provisions. Article 324 of the 
Constitution provides inter alia that 
the superintendence, direction and 
control of the preparation of electoral 
rolls for and the conduct of all elec- 
tions to Parliament and Legislative As- 
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semblies of the States and all elections 
to the offices of President and Vice- 
President held under the Constitution 
shall be vested in the Commission. 
According to Section 169 of the Re- 
presentation of the People Act, 1951 
(Act 43 of 1951), the Central Govern- 
ment may, after consulting the Elec- 
tion Commission by notification in the 
official ‘gazette, make rules for carry- 
ing out the purposes of the Act. With- 
out prejudice to the generality of the 
foregoing power, sub-section (2} enu- 
merates some of the matters for which 
provision may be made in the rules. 
Sub-section (3) requires that the rules 
framed should be laid before each 
House of Parliament. Conduct of 
Election Rules, 1961 were thereafter 
framed by the Central Government. 
Rule 5 of those Rules requires the 
Commission to specify the symbols 
that may be chosen by candidates at 
elections in Parliamentary and As- 
sembly elections and the restrictions 
to which that choice shall be subject. 
Rule 10 makes provision for allot- 
ment of symbols to the contesting can- 
didates by the Returning Officer sub- 
ject to general or special directions is- 
sued by the Commission. 


15. The Symbols Order has 
been issued by the Commission in 
exercise of the powers conferred h~ 
Article 324 of the Constitution read 
with Rules 5 and 10 of the Conduct of 
Election Rules. Paragraph 2 of the 
Symbols Order contains the various 
definitions. According to Clause (h) of 
that paragraph, political party means 
an association or body of individual 
citizens of India registered with the 
Commission as a political party under 
Paragraph 3 and includes a political 
party deemed to be registered with 
the Commission under the proviso to 
sub-paragraph (2) of that paragraph. 
Paragraph 3 deals with registration 
with the Commission of associations 
and bodies as political parties for the 
purpose of the Order. According to 
that paragraph, any association or body 
of individuals, citizens of India call- 
ing itself a political party and intend- 
ing to avail itself of the provisions of 
the Order shall make an application 
to the Commission for its registration 
as a political party for the purpose of 
that Order. Sub-paragraph (2) pro- 
vides the period within which an ap- 
plication has to be made. Exemption 
from making the application in cer- 
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tain contingency with which we are 


de the names of the President, 
tary and other office-bearers of 
political party, the numerical 
gth of its members as well as the 
itical principles on which it was 
and the policies, aims 
ts it pursued or sought to pur- 
Power is given to the Commis- 
under sub-paragraph (5) to call 
rther particulars. The Commis- 
thereafter decides whether to 
ter the association or body as 
The decision of 


pout al party, any ae in its name, 
ffice, office-bearers, address and 
political principles, policies, aims and 
and any. change in any other 
material matter, shall be communicat- 
ed to|the Commission without delay. 
Paragraph 4 provides for allotment of 
symboals. Paragraph 5 deals with the 
classi! cation of symbols. According 
to t paragraph, a reserved symbol 
is a symbol reserved for a political 
party for exclusive use by that party. 
A symbol other than the reserved 
symbol has been described by the said 
paragraph to be a free symbol. Poli- 
tical parties have been classified as 
ed political parties or unre- 
political parties by paragraph 
recognised political parties 















If a p litical party is treated as a re- 

political ` party in four or 
ates in accordance with para- 
graph 6, it shall Have the status of 
a national party throughout the whole 
` Tf on the contrary a political 
treated. as a recognised poli- 
tical p in less than four States, it 
shall e joy the status of a State Party 


recog 
not dilate upon this aspect because it 
is co on case of the parties that the 
Congress is a national party. Para- 
graph 8| deals with choice of symbols 
by can idates of national and State 
d allotment thereof. Fara- 
10, 11 and 12 deal with cer- 
ictions on the allotment of 
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symbols, concessions to certain candi- 
dates as well as the choice of symbols 
by sorme categories of candidates with 
which we are not concerned. Para- 
graph 13 specifies as to when a candi- 
date shall be deemed to be set up as a 
candidate by a political party and 
reads as under :— 

“13. When a candidate shall be 
deemed to be set up by a political 
party — 

For the purposes of this Order a 
candidate shall be deemed to be set up 
by a Political party if, and only if — 

(a) the candidate has made a de- 
claration to that effect in his nomina- 
tion paper; 

(b) a notice in writing to that 
effect has not later than 3 p. m. on the 
last day of withdrawal of candida- 
tures, been delivered to the returning 
officer of the constituency; and 

(c) the said notice is signed by the 
President, the Secretary or any other 
office-bearer of the: party and the Pre- 
sident, Secretary or such other office- 
bearer is authorised by the party to 
send such notice and the name and 
specimen signature of the President, 
the Secretary or such other office- 
bearer are communicated in advance 
to the returning officer of the consti- 
tuency and to the Chief Electoral 
Officer of the State”. 


16. Paragraph 14 gives power 
to the Commission to issue certain in- 
structions to un-recognised political 
parties. Paragraph 15 with which we 
are directly concerned in this case 
reads as under :— 

“15. Power of Commission in re- 
lation to splinter groups or rival sec- 
tions of a recognised political party — 

When the Commission is satisfied 
on information in its possession that 
there are rival sections or groups of a 
recognised political party each of 
whom claims to be that party, the 
Commission may, after taking into 
account all the available facts and cir- 
cumstances of the case and hearing 
such representatives of the sections or ` 
groups and other persons as desire to 
be heard, decide that one such rival 
section or group or none of such rival 
sections or groups is that recognised 
political party and the decision of the 
Commission shall be binding on all 
such rival sections or groups”. 


The powers of the Commission in case 
of amalgamation of two or more pol# 
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tical parties is contained in paragraph 


16 and it reads :— 

“16. Power of Commission in case 
of amalgamation of two or more poli- 
tical parties — i 

(1) when two or more political 
parties, one or some or all of whom 
is a recognised political party or are 
recognised political parties, join toge- 
ther to form a new political party. 
the Commission may, after taking into 
account all the facts and circumstances 
of the case, hearing such representa- 
tives of the newly formed party and 
other persons as desire to be heard 
and having regard to the provisions of 
this Order, decide — 

(a) whether such newly formed 
party should be a National party; and 

(b) the symbol to be allotted to it. 

(2) The decision of the Commis- 

sion under sub-paragraph (1) shall be 
binding on the newly formed political 
party’ and all the component units 
thereof”. 
A notification containing the list of 
political parties and symbols has to be 
issued by the Commission under Para- 
graph 17 while Paragraph 18 gives 
certain additional powers to the Com- 
‘mission for issuing instructions and 
directions. The requisite notification 
was accordingly issued by the Com- 
mission under Paragraph 17. Accord- 
ing to that notification, Indian National 
Congress was a National party and its 
reserved symbol was “Two Bullocks 
with Yoke on”. 

17. Perusal of the different 
paragraphs of the Symbols Order makes 
it manifest that they provide, as is 
made clear by its preamble, for speci- 
fication, reservation, choice and 
allotment of symbols at elections in 
Parliamentary and assembly constitu- 
encies as well as for the recognition 
of political parties in relation thereto 
and for matters connected therewith. 
One such matter is the decision of a 
dispute when two rival sections or 
groups of a recognised political 
party claim to be that party for the 
purpose of the Symbols Order. Para- 
graph 15 provides for the machinery 
as well as the manner of resolving 
such a dispute. 

18. Before discussing the scope 
and ambit of Paragraph 15, it may be 
pertinent to find out the reasons which 
led to the introduction of symbols. 
It is well known that overwhelming 
majority of the electorate are illiterate. 
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It was realised that in view of the 
handicap of illiteracy, it might not be 
possible for the illiterate voters to 
cast their votes in favour of the can- 
didate of their choice unless there was 
some pictorial representation on the 
ballot paper itself whereby such 
voters might identify the candidate of 
their choice. Symbols were accord- 
ingly brought into use. Symbols or 
emblems are not a peculiar feature of 
the election law of India. In some 
countries, details in the form of letters 
of alphabet or numbers are added 
against the name of each candidate 
while in others, resort is made to 
symbols or emblems. The object is 
to ensure that the process of election 
is as genuine and fair as possible and 
that no elector should suffer from any. 
handicap in casting his vote in favour 
Although 
the purpose which accounts for the 
origin of symbols was of a limited 
character, the symbol of each political 
party with the passage of time acquir- 
eda great value because the bulk of 
the electorate associated the political 
party at the time of elections with its 
symbol. It is, therefore, no wonder 
that in case ofa split in a political 
party, there is a keen contest by each 
rival group to get the symbol of that 
party. 


19. Let us now go . back to 
Paragraph 15. The occasion for mak- 
ing an order under this paragraph 
arises when the Commission is satisfi- 
ed on information in its possession that 
there are rival sections or groups of a 
recognised political party each of 
whom claims to be that party. The 
Commission in such an event decides 
the matter after taking into account 
all available facts and circumstances 
of the case and hearing such repre- 
sentatives of the sections or groups 
and other persons as desire to be 
heard. The Commission may decide 
that one such rival section or group is 
that recognised political party or that 
none of such rival sections or groups 
is that party. The aforesaid decision 
has been made binding on all the rival 
sections or groups who claim to be 
the political party in question. 


20. In the present case, we find 
that a claim was made on behalf of 
Congress ‘J’ that its office-bearers were 
the office-bearers of the Congress. 
The said claim was repudiated by 
Congress ‘O’ and according to it, it was 







ee 15, 1970 sent to ihe 
ival parties on its behalf wherein 


groups is the recognised political party 
as the Indian National Congress 
for ane purposes of the Symbols 


orde 
(Contd. on ‘Column 2) 


Name of the 
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Position as on 
221-1970 


A.L R. 

21. Controversy between the 
Satie has ranged on the question 
whether the Commission has taken 
into account all ‘the available facts 
and circumstances of the case’. 
Commission in this context considered 


the various criteria for determining . 
which of the two groups, Congress ‘J’ : 
or Congress ‘O’ was the Congress and - 
came to the conclusion that the criteria ` 
other than that of the numerical . 
strength or majority could not provide . 


a satisfactory solution. So far as the 
test of majority is concerned, the Com- 
mission found that the relative strength 


of the two groups in the two Houses of | 
Parliament and the State- TERRIERE 7 


was as under :— 


Position in the 


later half of 1970 Remarks 


The- 


, 
r 


? 


House Congress Congress Congress Congress 
` ; ee ‘Oo’ T Yew , 
SSS ee ee ee 3 
1 2 8 4 5 ; 6 
. I— HARLIAMENT . ae 
1. Lok Sabha 221 64 228 65 : ~. 
. | 2. Rajya Sabha 103 42 85 40 
u— ECU CATIVE ASSEM- 
BLIES 
A\ STATE l a 
ain Pradesh ood on 175 14 
z Assam eee Se T5 <a 
8. Bihar 81 si 86 28 
4, Gujarat’ 98 8 108 
6. Haryana _(no separate group in the 58 - 6 
strength of 48 Con. 
gress meriber) 
6. Jammu & Kashmir es PAR 61 üi 
ar Kerala 4 B 33 4 
8. Madhya Pradesh 177 cas 192 aes 
Maharashtra 204 ase 191 18 
10 Mysore a B . 126 87 ah AA 
Nagaland ose eos party as In 
NOE Congress. 
2. Orissa ose: oe 8 8 
. Punjab 28 woe 28 sis 
4, Rajasthan . Wi 1 113 1 
5. Tamil Nadu weet: we 8 4l 
. Uttar Pradesh 120. 102 150 84 
17. West Bengal 88 13 © ove Assembly dis. 
solved on 
80.7.1970 
B. ON TERRITORIES - 
. Goa, Daman & Diu ae oe eee 
. Himachal Prades 42 oos 43 s.. ' 
. Mant . Dissolyed with effect from 1610-19869 
. Pondicherry 6 4 T 8 
. Tripura 27 on 27 a 
It — LEGISLATIVE COUN. 
Andhra Pradesh E ase 52 6 
Bihar oe ose 33 22 
Maharashtra 51 = 48 8 
Mysore 6 46 7 43 : 
Tamil Nadu weet T 2 17 , 
Uttar Pradesh T 83 88 29 ) 
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“22. As regards the delegates 
who were entitled 1 to vote at the earlier 
Faridabad Session of Congress the 
Commission found that out of the total! 
number of 4,690 delegates, 2,870 pledged 
their support to Congress ‘J’. . Regard- 
ing the members of the All India 
Congress Committee (hereinafter . re- 
ferred to as the AICC), the Commis- 
sion held that the. total number of 
AICC members who: attended the 
Bombay meeting of the Congress J. 
AICC was 423 out of 707 elected mem- 
bers and56 outof 95 nominated and 
co-opted members. The Bombay, Ses- 
sion it was further held, assumed impor- 
tance in view of the fact that all the 
resolutions passed at the requisitioned 
meeting of Congress ‘J’ at Delhi were 
ratified unanimously at the Bombay 
session. For determining as to who 
were members of AICC and delegates, 
the Commission accepted those persons 
as members of AICC and delegates 
who held that position in the earlier 
session of the Congress at Faridabad 
before the split. In view of the re- 
movals and expulsions which followed 
in the wake of split in the Congress, 
the Commission, in our opinion, adopt- 
ed proper approach for determining as 
to who should be taken to be members 
of AICC or the delegates, more so, 
when in the opinion of the Commis- 
sion the validity of those removals and 
expulsions was open to question. 


23. The figures found by the 
Commission of the members of the 
two Houses of Parliament and of the 
State Legislatures as well as those of 
AICC members and delegates who sup- 
ported Congress ‘J’ have not been 
shown to us to be incorrect. In view 
of those figures, it can hardly, be dis- 


puted that substantial majority of the’ 


members of the Congress in both its 
legislative wing as well as the or- 
ganisational wing supported Congress 
‘J’, As Congress is democratic or- 
ganisation, the test of majority and 
numerical strength, in our opinion, was 
avery valuable and relevant test. 
Whatever might be the position in 
another system of Government or 
organisation, numbers have a relevance 
and importance in a democratic 
system of Government or political set 
up and it is neither possible nor per- 
missible to lose sight of them. In- 
deed it is the view of the majority 
which in the final analysis proves 
decisive in a democratic set up. 


Sadiq Ali v. Election Commission of India 





[Prs. 22-26]. S. C. 197 
24. It may be mentioned that 


according to Paragraph 6 of the. 


Symbols Order, one of the factors 
which may be taken into account in 
treating a political party as a recognis- 


ed political party is the number of seats 


secured by that party in the House of 
People or the State Legislative As- 
sembly or the number of votes polled 
by the contesting candidates set up by 
such party. If the number of seats 
secured by a political party or the 
number of votes cast in favour of the 
candidates of a political party can be 
a relevant consideration for the re- 
cognition of a political party, one is at 
a loss to understand as to how the 
number of seats in the Parliament and 
State Legislatures held by the sup- 
porters of a group of the political party 
can be considered to be irrelevant. 
We can consequently discover no error 
in the approach of the Commission in 
applying the rule of majority and 
numerical strength for determining as 
to which of the two groups, Congress 
‘J’ and Congress ‘O’ was the Congress 
party for the purpose of paragraph 15 
of Symbols order. 


25. It is no doubt true that the 
mass of Congress members are its 
primary members. There were obvious 
difficulties in ascertaining who were 
the primary members because’ there 
would in that event have been allega- 
tions of fictitious and bogus members 


' and it would have been difficult for 


the commission to go into those allega- 
tions and find the truth within a short 
span of time. The. Commission ini- 
deciding that matter under paragraph 
15 has to act with a certain measure 
of promptitude and it has to see that 
the inquiry does not get bogged down 
in a quagmire. This apart, there was 
practical difficulty in ascertain- 
ing the wishes of those -mem- 
bers, The Commission for this 
purpose could obviously be not ex- 
pected to take referendum in all the 
towns and villages in the country in 
which there were the primary mem- 
bers of the Congress. It can, in our 
opinion, be legitimately considered 
that the members of All India Congress 
Committee and the delegates reflected 
by and large the views of the primary 
members, 


26. It is urged by Mr. Shanti 
Bhushan on behalf of the appellants 
that 11 members _ of the Congress 
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Working Committee were with Con- 
‘© while 10 members were with 
ess ‘J’. The matter, according to 
arned counsel, should have been 
ided in accordance with the 
ity in the Working Committee. 

as this aspect is concerned, we 
hat as itis not always con- 
iant to convene general session of 
ongress or a meeting of the All 
gres “has it Committee, the Con- 





has its Working Committee 

represents the Congress 
administrative purposes and 
king decision on political and 
matters. Some of the members 
of the Working Committee are elected 
by th All India Congress Committee 
while others are nominated by the 
Presi The Working Committee 










ent. 


of vetoing the decision of the 
All Ihdia Congress Committee. On the 
contrary, majority decisions taken by 
orking Committee at the time 

India Congress Committee 
meetings are placed before the All 
India Congress Committee for ratifi- 
In view of the fact that the 
wishes of the majority of the mem- 
-bers jof All India Congress Committee 
as well as the delegates have been 
ascertained, we find it difficult to 
accede to the contention that the 
majority enjoyed by Congress ‘Oo 
against Congress ‘J’ in the Working 
Co ittee should carry so much 
weight as to outweigh the majority 
support obtained by Congress ‘J’ 
among delegates and the members of 


All India Congress Commitiee. In 
any |case, we find that as against 
the |slender majority enjoyed by 


Congress ‘J’? had substantial majority 
among the members of All India 
Congress Committee and the delegates 
Jl as the Congress members of 


Congress ‘©’ in the Working Committee, 








two 
sum (total of members of the State 


Legislatures. 

Te The observations of late 
Pandit Jawaharlal Nehru in the 
course of his speech on Kamraj Plan 


in the meeting of All India Congress 
Co ittee held in August 1963, to 
which a reference has been made on 
behalf of the appellants, is hardly of 
any assistance to the appellants for 
the purpose of this case. Pandit Nehru 
in tat speech emphasized the im- 
portance of the organisational wing 





A 
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of the Congress and said that if -the 
All India Congress Committee or 
the Working Committee did not 
desire that he should remain in 
office, he was not going to have 
general elections to secure the sup- 
port of the people against the said 
Committees. It is obvious that the 
stress in that speech was on the need 
of the Prime Minister securing the 
support of the organisational wing. 
The speech did not deal with a con- 
ftingency as arises in the present case 
of resolving a dispute wherein one 
group has the support of the majority 
of the legislative wing as well as the 
organisational wing other than the 
Working Committee. The present 
is not a case wherein a conflict has 
arisen because of one group having 
majority in the organisational wing 
and the other having a majority in 
the legislative wing of the party. 


28. Argument has been ad- 
vanced on behalf of the appellants 
that the matter should have been 
decided in accordance with the pro- 
visions of the Congress constitution. 
The Commission in this context has 
found that there were removals and 
expulsions of the supporters of Con- 
gress ‘J’ from the various Com- 
mittees of the Congress by the mem- 
bers of Congress ‘O’ and the 
President Shri Nijalingappa. The 
Commission has come to the conclu- 
sion that the validity of the action 
of Shri Nijalingappa and other mem- 
bers of Congress ‘O’ in removing 
and expelling members of the other 
group was doubtful and open to ques- 
tion. The Commission has also ques- 
tioned the propriety of the action of 
the Working Committee in rejecting 
the requisition sent by the members 
of All India Congress Committee 
for convening meeting of the All 
India Congress Committee. It is, 
in our opinion, not necessary for 
this Court to express any opinion for 
the purpose of this appeal about the 
validity of the above mentioned re- 
movals and expulsions nor is it neces- 
sary to express any view about the 
propriety of the rejection of the ` 
requisition. Likewise it is not 
essential to say anything as to whe- 
ther one or both the groups were in 
the wrong and if so, to what extent 
in the controversy relating to the split 
in the Congress. All that this Court is 
concerned with is whether the test of 
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majority or numerical strength which 
has been taken into account by the 
Commission is in the circumstances of 
the case a relevant and germane test. 


On that point, we have no hesitation: 


in holding that in the context of the 
facts and circumstances of the case, 
the test of majority and numerical 
strength was not only germane and 
relevant but a very valuable test. 


29. Reference has been made 
on behalf ofthe appellants to para- 
graph 13 of the Symbols Order which 
has been reproduced earlier in this 
judgment. The said paragraph men- 
tions as to when a candidate shall be 
deemed to be set up by a political party. 
The three requisites for that are: that 
the candidate has made a declaration 
to that effect in his nomination paper; 
that a notice is delivered to the Re- 
turning Officer before the specified 
time and the said notice is signed by 
such office-bearer of the party who 
has been authorised to send the notice. 
It also requires that the name and 
specimen signature of such office- 
bearer should be communicated in ad- 
vance to the Returning Officer and the 
Chief Electoral Officer of the State. 
{Reading of Paragraph 13 makes it 
plain that it deals with the case of in- 
dividual candidates and provides a 
safeguard against the contingency of a 
claim being made by two rival candi- 
dates of being the nominee of the same 
party. Paragraph 13 has nothing to 
do with the question of resolving a 
dispute wherein two rival sections or 
groups of a recognised political party 
claim to be that party. For the resolv- 
ing of such a dispute, we have only to 
look to Paragraph 15. 





30. Question during the course 
of hearing of the appeal has also arisen 
whether the persons who were heard 
during the course of proceedings under 
Paragraph 15 become parties to those 
proceedings so as to be entitled to be 
heard in appeal. In this connection, we 
are of the opinion that although the 
Commission may hear during the 
course of proceedings under Para- 
graph 15 ‘such representatives of the 
sections or groups or other persons as 
desire to be heard’, the parties to the 
dispute necessarily remain rival sec- 
tions or groups of the recognised 
political party. Other persons as de- 
sire to be heard and who are heard by 
the Commission do not become parties 


. Sadiq Ali v. Election Commission of India 





{Prs. 28-32] S. C. 199 


to the dispute so as to have a right of 
addressing this Court in appeal. We 
have consequently not allowed argu- 
ments to be addressed in appeal on 
their behalf. 


31. Question then arises as to 
what is the binding nature of the de- 
cision given by the Commission under 
Paragraph 15. In this respect, it has 
to be borne in mind that the Commis- 
sion only decides the question as to 
whether any of the rival sections or 
groups of a recognised political party, 
each of whom claims to be that party, 
is that party. The claim made in this 
respect is only for the purpose of 
symbols in connection with the elec- 
tions to the Parliament and State 
Legislatures and the decision of the 
Commission pertains to this limited 
matter. The Commission while decid- 
ing the matter under Paragraph 15 
does not decide dispute about pro- 
perty. The proper forum for adjudica- 
tion of disputes about property are the 
Civil Courts. The decision of the 
Commission under Paragraph 15 con- 
stitutes a direction to the Returning 
Officer for the purpose of Rule 10 of 
the Conduct of Elections Rules, 1961. 
The said direction shall be binding 
upon the Returning Officer in accord- 
ance with sub-rules (4) and (5) of the 
above-mentioned Rule. Whether the 
decision of the Commission can be 
called into question in appropriate 
proceedings in a Court of law isa 
matter which does not arise in this 
case and we need not express any 
opinion thereon. 


32. Contention has also been 
advanced on behalf of the appellants 
that Congress ‘O’ although adhering to 
Congress aims and objects is deprived 
of the use of symbol of “Two Bullocks 
with Yokeon” which had been allotted 
to the Congress for the purpose of elec- 
tions. The answer to this contention is 
that as a result of differences and dissen- 
sions, a political party may be split 
into two or more groups but the 
symbol cannot be split. It is only one 
of the rival sections or groups, as is 
held to be that political party under 
Paragraph 15, which would be éntitled 
to the use of the symbol in the elec- 
tions while the other section or group 
would have to do without that symbol. 
It is not permissible in a controversy 


. like the present to dissect the symbol 


and give one out of two bullocks re- 
presented in the symbol of the Con- 
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to one group and the other 
bullbek to the other group. The 
symbol is not property to be divided 
between co-owners. The allotment of 
a symbol to the candidates set up by a 
political party is a legal right and in 
of split, the Commission has been 
rised to determine which of the 
groups or sections is the party 









o the Constitution of the organisa- 
may be entitled to represent the 
party. Where, however, the question 
arises as to which of the rival groups 
is the party, the question assumes a 
different complexion and the nunierical 
strength of each group becomes an 
impartant and relevant factor. It 
cannot be gainsaid that in deciding 
‘whi group is the party, the Com- 

on has to decide as to which group 

substantially constitutes the party. 


33. Attempt has also been 
to fow. th the course of arguments 





to ow that the supporters of Con- 
gresd ‘J’ were defaulters in payment 
of subscription. . No such case was ad- 
mittedly set up before the Commis- 
sion.| We have consequently not allow- 
ed the appellants to raise this matter 
which hinges upon facts in appeal. 


34. Reference has been made 
on Leds of the appellants to a House 
r 





of ds decision in the ċase of General 
Assembly of Free Church of Scotland 
v. Lord Overtoun, 1904 AC 515. The 
said | case related to the denomination 
of Christians which called itself the 
Free|Church of Scotland and had been 
founded in 1843. It consisted of 
mini ters and laity who seceded from 
the Established Church of Scotland, 
but a professed to carry with them 





the doctrine and system of the Esta- 
blish Church, only freeing them- 
selves by secession from what they 
regarded as interference by the State 
in atters spiritual. For many 
‘years, ‘efforts had been made to bring 
about a union between the Free 
Church and the United Presbyterian 
Church, also seceders from the Esta- 
blished Church. In 1900 Acts of As- 
sembly were passed by the majority of 
the Free Church and unanimously by 
the Wnited Presbyterian Church for 





union under the name of the 
Free Church and the Free Church pro- 
perty was conveyed to the new trustees 
for behoof of the new Church. The 


United Presbyterian Church was op-' 


posed to the Establishment principle, 
and did not maintain the Westminster 


_Confession of Faithinits entirety. The- 
Free., 
Church had full power to change its’ 


respondents contended that the 


doctrines so long as the identity was 
preserved. The ‘appellants, 


change its original doctrines or to 
unite with a body which did not con- 
fess those doctrines. 
accordingly 
trust. 


Confession were distinctive tenets of 


the Free Church and the Free Church `. 
where property was: 


had no power, 
concerned, to alter the doctrine of the 


Chruch, that there was no true union | 


as the United Free Church had not 
preserved 


A.I.B. 
United 


a very, 
small minority of the Free Churrh,: 
objected to the union maintaining that. 
- the Free Church had no power to 


The appellants- 
complained of breach of. 
It was held that the Establish-- . 
ment principle and the Westminster 


its identity with the Free - 
Church not having the same distinc- ` 


tive tenets and that the appellants ` 


were entitled to hold for behoof of . 


the Free Church the property held by ; 


the Free Chruch before the union in 
1900, The above case can hardly be 


of any assistance ‘to the appellants. It ° 


is clearly distinguishable on two 
grounds. The first ground relates to 
change of tenets on the part of a re- 
ligious group. As against that, the 


present casé relates to a political party ` 


wherein none of the rival groups pro- 


fesses to renounce the aims and objects ' 


of the party. The other ground is that 
the dispute in the cited case related to 
property while that.in the 


property, — 


35. The case of 


present — 
case relates to a legal right and not to . 


Samyukta z 


Socialist Party v. Election Commission . 


of India, (1967) 1 SCR 643 = 
1967 SC 898) has also no bearing on 
the present case. The 


(AIR . 


cited case 


related to merger of two political - 


parties into one as a result of which 
the election symbol of one of the 
merger parties was allotted to the new 


party. The parties separated again : 


and the question which arose for de- 
termination was whether the symbol 
ean be taken back from the new 


party and given to the party to’ 


which it originally belonged. It is ` 
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plain that the nature of controversy 
in the said case was entirely different. 


36. Civil Appeals Nos. 2122- 
ae of 1970 have been filed by Shri 
P. Kakkah and another against the 
judgment of the Madras High Court 
on a certificate granted by that Court. 
It is not necessary to give the facts 
fiving rise to these appeals because 
according to Shri Natesan,’ learned 
counsel for the appellants in these ap- 
peals, the only additional point to be 
agitated is about the vires of Para- 
graph 15 of the Symbols Order. The 
Madras High Court repelled the con- 
tention advanced on behalf of the 
appellants that Paragraph 15 was ultra 
vires and invalid in so far as it con- 
ferred power on the Commission to 
decide the dispute between two groups 
of a political party. 


37. It would follow from what 
has been discussed earlier in this 
judgment that the Symbols Order 
makes detailed provisions for the re- 
servation, choice and allotment of 
symbols and the recognition of poli- 
tical parties in connection therewith. 
That the Commission should specify 
symbols for elections in parliamentary 
and assembly constituencies has also 
been made obligatory by Rule 5 of 
Conduct of Election Rules. Sub-rule 
(4) of Rule 10 gives a power to the 
Commission to issue general or special 
directions to the Returning Officers in 
respect of the allotment of symbols. 
The allotment of symbols by the Re- 
turning officers has to be in accordance 
with those directions. Sub-rule (5) of 
Rule 10 gives a power to the Com- 
mission to revise the allotment of a 
symbol by the Returning Officers in 
so far as the said allotment is incon- 
sistent with the directions issued by 
the Commission. It would, therefore, 
follow that Commission has been 
clothed with plenary powers by the 
above mentioned Rules in the matter 
of allotment of symbols. The validity 
of the said Rules has not been chal- 
lenged before us. If the Commission 
is not to be disabled from exercising 
effectively the plenary powers vested 
in it in the matter of allotment of 
symbols and for issuing directions in 
connection therewith, it is plainly 
essential that the Commission should 
have the power to settle a dispute in 
case claim for the allotment of the 

bol of a political party is made by 

two rival claimants. Incase, itis a 
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the Commission. 


‘has been given to the Parliament 
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dispute between two individuals, the 
method for the settlement of that 
dispute is provided by paragraph 13 
of the Symbols Order. If on the other 
hand, a dispute arises between two 
rival groups for allotment of a symbol 
of a political party on the ground that 
each group professes to be that party, 
the machinery and the manner of re- 
solving such a dispute is given in para- 
graph 15. Paragraph 15 is intended to 
effectuate and subserve the main pur- 
poses and objects of the Symbols 
Order. The paragraph is designed to 
ensure that because of a dispute hav- 
ing arisen in a political party 
between two or more groups, the en- 
tire scheme of the Symbols Order re- 
lating to the allotment of a symbol! 
reserved for the political party is not 
set at naught. The fact that the power 
for the settlement of such a dispute 
has been vested in the Commission 
would not constitute a valid ground 
for assailing the vires 6f and striking 
down paragraph 15. The Commission 
is an authority created by the Con- 
stitution and according to Article 324, 
the superintendence, direction and con- 
trol of the electoral rolls for and the 
conduct of elections to Parliament and 
to the Legislature of every State and 
of elections to the office of President 
and Vice-President shall be vested. in 
The fact that the 
power of resolving a dispute between) 
two rival groups for allotment of 
symbol of a political party has been 
vested in such a high authority would 
raise a presumption, though rebut- 
table, and provide a guarantee, though 
not absolute but to a considerable ex- 
tent, that the power would not be 
misused but would be exercised in a 
fair and reasonable manner. 


G 





38. There is also no substance 
in the contention that as power to 
make provisions in respect to elections 
by 
Article 327 of the Constitution, the 
power cannot be further delegated to 
the Commission. The opening words 
of Article 327 are “subject to the pro- 
visions of this Constitution”. The 
above words indicate that: any law 
made by the Parliament in exercise of 
the powers conferred by Article 327 
would be subject to the other provi- 
sions of the Constitution including 
Article 324. Article 324 as mentioned 
above provides that superintendence, 
direction and control of elections shall 
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be vested in Election Commission. It, 
therefore, cannot be said that when 
the Cdmmission issues direction, it 
does so not on its own behalf but as 
the delegate of some other authority. 
It may also be mentioned in this con- 
text that when the Central Govern- 
ment jissued Conduct of Election 
Rules, |1961 in exercise of its powers 
under |Section 169 of the Representa- 
tion of the People Act, 1951, it did so 
as required by that section after -con- 
sultation with the Commission. 

3 We, therefore, find no sub- 
stancejin the contention that para- 
graph !15 of the Symbols Order is 
ultra iss the powers of the Com- 
missio 

40. The result is that all the 
four appeals fail and are dismissed but 
in the|circumstances without costs. 


Appeals dismissed. 
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(Fram Punjab & Haryana: (1969) 
73 ITR 433) 
C. A| VAIDIALINGAM, P. JAGAN- 
MOHAN REDDY AND K. K. 
MATHEW, JJ. 


Colonel His Highness Raja Sir 
far Singh (In both the Appeals), 
ant v. The Commissioner of 

Income-tax, Punjab, Haryana, Jammu 

athmin, Himachal’ Pradesh and 
on Territory of Chandigarh 

(In bath the Appeals), Respondent. 

Civil Appeals Nos. 34 and 35 of 

1969, ID/- 15-10-1971. 

(A) International Law — Fead of 

a foreign State — Privileges—Head of 

a State enjoys privileges as the re- 

presentative of the State and not as 

an iyid representing his own 
right 


a International Law the Head 
of a State represents the State as such 
and not as an individual representing 
his own rights. In that capacity he 
enjoy certain extra territorial pri- 

$ in other States which are 
ly and in peace, known as the 
g States, with the State he 

These are, ceremonial 
hono rs for himself, the Members of 
i special 
protection to his person, and exemp- 
tion (from criminal jurisdiction. the 
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-grant of extra territoriality, 
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on the 
basis that one sovereign does not have 
any power over the other, such an 
immunity from filing of suits against 
him except where he is himself a 
plaintiff and from other civil proces- 
ses; exemption from taxation rating 
and other fiscal enactments and the 
inviolability of immovable property in 
which he or the representatives of the 
State accorded diplomatic immunity 
reside etc. Some of these privileges 
and immunities are political and are 
generally the subject of executive and 
administrative instructions such as 
ceremonial honours, police protection, 
exemption from customs inaccessa- 
bility of their residences to officers of 
Justice, Police or Revenue officials 
unless consented to by them. There 
are yet others in relation to the ap- 
plicability of the Municipal Laws, the 
immunity from which are either re- 
copnised by the Common Law and 
which Courts will not enforce as in 
England or are dealt with by those 
laws themselves by affording the 
necessary exemption. There are yet 
others which may be regulated by 
Treaties or international covenants. 


(Para 6) 


(B) International Law — Erst- 
while Rulers of Indian States — Pri- 
vileges — Nature of — The rulers of 
the erstwhile native States did not 
enjoy the same or similar privileges as 
those of the Heads of States recognised 
as Members of the family of nations in 


International Law. (X-Ref:— Civil 
P. C. (1908), S. 86). (Case Law dis- 
cussed). (Para 6) 


It is clear from the very nature 
of the native States in India that they 
were subject to the sovereignty and 
protection of British Crown. In so 
far as India is concerned the immunity 
from legal proceedings which is re- 
cognised in the common law has been 
the subject matter of legislation under 
which the ruling princes of India, 
nothwithstanding that they were not 
recognised as International personali- 
ties were however accorded this im- 
munity. It is apparent from a perusal 
of Section 86 of the Civil -P. C. that 
there is no absolute prohibition against 
a Ruler of a foreign State being sued 
in India. (Paras 6, 8) 


(C) Income-tax Act (1922), S. 3 
— Liability to tax — Erstwhile Rulers 
of Indian States are liable to tax in 
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respect of their personal income which 
accrued in India during assessment 
years prior to commencement of the 
Constitution. AIR 1966 SC 1260 Rel. 
on; (1969) 73 ITR 433 (Punj & Har) 
Affirmed. (Para 11) 


Any exemptions which the erst- 
while Rulers may be given, must be 
under the relevant taxing Acts. In so 
far as the Income-tax Act is concern- 
ed exemption of the income of the 
Rulers derived from Central Govern- 
ment Securities was specifically given 
under Section 60 of the Act which 
implies that the Rulers were not ex- 
empt from other provisions of law. 

(Para 10) 
Cases Referred: Chronological Paras 


(1971) AIR 1971 SC 530 (V 58)= 
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Osman Ali Khan Bahadur 3, 4, 11 
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= ILR (1963) Andh. Pra. 17, 
Mir Osman Ali Khan Bahadur 
v. Commr. of Inc. Tax, Andh. 
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(1949) AIR 1949 FC 18 (V 36)= 
17 ITR 63, A. H. Wadia v. 
Commr. of Inc. Tax, Bombay 

(1949) 17 ITR 220 = 53 Cal WN 
164, Bikram Kishore v. Pro- 
vince of Assam 

(1948) ATR 1948 Bom 409 (V 35) 
= 16 ITR 78, Accountant 


General Baroda State v. 
Commr. of Inc. Tax, Bom- 
bay City 3 


(1946) AIR 1946 All 306 (V 33) 
= 14 ITR 561 (FB), Rani Amrit 
Kunwar v. Commr. of Inc. 
Tax, C. P. and U. P. 

(1943) AIR 1943 PC 181 (V 30) 
= 11 ITR 617, Patiala State 
Bank v. Commr. of Inc. Tax, 


Bombay 3, 14 
(1924) 1924 AC 797 = 131 

L T 676, Duff Development 

Co. Ltd. v. Govt. of Kelantan 3 


(1912) 1912 P. D. 92 = 105 LT 
991, Statham v. Statham and 
Gaekwar of Baroda 3 
(1897) ILR 21 Bom 351, Chandu- 
Jal Khushalji v. Awad Bin 
Umar Sultan 
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(1894) 1894-1 QB 149 = 63 LJ 
QB 593, Mighell v. Sultan of 
Johore 3 


M/s. K. C. Puri, K. L. Mehta, S. K. 
Mehta and S. Shaukat Hussain, Advo- 
cates, for Appellant, (In both the 
Appeals); Mr. B. Sen, Sr. Advocate, 
(Mr. P. L. Juneja, Advocate and Mr. 
Badri Das Sharma, Advocate for Mr. 
R. N. Sachthey, Advocate, with him), 


for Respondent. (In both the Ap- 
peals). 
The Judgment of the court was 


delivered by 


P. JAGANMOHAN REDDY, J.— 
These two Appeals are by Special 
Leave against the Judgment of the 
Punjab and Haryana High Court 
answering the Reference under Sec- 
tion 66 (1) of the Indian Income-tax 
Act, 1922 (hereinafter referred to as 
‘the Act’) against the assessee the Ap- 
pellant. The Appellant who was ad- 
mittedly a Ruler of the erstwhile 
Faridkot State challenged the assess- 
ments made against him for the years 
1946-47 and 1947-48 with respect to 
which the accounting years were 
Vikram year 2002 and 2003 corres- 
ponding to the period 13th April 1945 
to 12th April 1946, and 13th April 
1946 to 12th April 1947 respectively. 
The assessment in each of these years 
was made under Section 34 read with 
Section 23 of the Act, as the assessee’s 
income from dividends and interest 
and capital gains earned by the as- 
sessee during the relevant account- 
ing year in what was then British 
India had not been brought to tax. 
The assessee objected to these pro- 
ceedings and contended before the In- 
come-tax Officer that he being a Ruler 
of the Faridkot State was immune 
from taxation on every source of 
income. He could not therefore, by 
virtue of his sovereignty be treated as 
an assessee for any purpose under 
the Act. It was also contended that 
the notices under Section 34 were time 
barred. The Income-tax Officer how- 
ever, rejected those objections and 
held that though under the Inter- 
national Law the Rulers of Indian 
States were sovereigns and immune 
from Municipal Laws of other coun- 
tries, there was no exemption as 
far as the personal incomes of the 
Rulers are concerned from being taxed 
under the Act. In that view he held 
that notices under Section 34 were 
valid and accordingly. made an assess- 
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ment. | The Appeal to’ the Appellate 
Assi t Commissioner was without 
success, though similar contentions 
were ed before him with particular 
reference to the privileges which the 
Rulers| enjoyed under International 
Law both in respect of civil and cri- 
minal fatter. The assessee appealed 
agai this order to the Income-tax 
Appellate Tribunal where, however, 
there was a divergence of view be- 
tween |the two Members and therefore 
the matter was referred to the Pre- 
sident of the Tribunal. After con- 
Teen the decisions in regard to the 
exemption of the sovereign from all 
Civil and Criminal Laws of another 
State, the Judicial Member held that 
no assessment could be made on the 
under the Act as ‘he was 



















this view he did not express 
any opinion on the question of the 
ity of the proceedings under Sec- 


Mem T however, after considering the 
provisions in the Act whereby 
ion was granted to the Rulers 
d to certain types of income 
various decisions held that the 
was liable to assessment in 


assess 
respe of his personal income arising 
or acc g to him from British India 
from private properties. He also 


of the Act were perfectly legal 
id. In view of the difference 
ion, the matter was referred 
resident of the Tribunal under 
5A (7) of the Act on the fol- 
lowing) question: 


“Whether on the facts and in the 
cirourptances of the case the assessee 
was i une from tax. under the 
Indiani Income-tax Act on his private 
income viz., dividends and interest in- 
come 4s also the Capital Gains earned 
` in British India”. 


The esident of the Tribunal. held 
in favour of the assessee by relying 

ecision of the Andhra Pradesh 

ourt in the case of Mir Osman 
an Bahadur v. Commr. of In- 
ax, Case Refd. Na 35 of 1959 
Pra.) where it was stated thus: 
disputably, a sovereign ruler 
enjoys; immunity from taxation under 
International Law and it is only in 
cases where this rule is superseded by 
E words that this should be 
denied) to him. If a legislature wants 


on a 
High 
Ali 
come 
(Andh. 
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at the proceedings under Sec- | 


to depart from these principles and 
bring such ruler to tax, there must be 
clear indication in the enactment itself. 
In the absence of such express words, 
the statute must be interpreted in 
conformity with International Law. 
Simply because the Municipal Law did 
not provide for such an exemption, 
the principles of International Law 
should not be regarded as having been 
superseded”. 

In the aforesaid view the Andhra 
Pradesh High Court had held that 
notwithstanding the fact that His 
Exalted Highness the Nizam had lost 
the character of a sovereign ruler after 
25-10-1950, he is still immune from 


taxation in respect of the Income. 


derived by him prior to that date. 


2. Following this decision the 
President held that the assessee was 
immune from taxation under the Act 
on his private income. In view of 
this decision on an application by the 
Revenue under Section 66 (1) of the 
Act the following question was referr- 
ed to the High Court:— 


“Whether on the facts and cir- 
cumstances of the case, the assessee 
was not liable to tax under the Indian 
Income-tax Act, 1922, in respect of 
his personal income accruing or aris- 
ing to him in British India in the two 
aaa years 1946-47 and 1947- 


3. The High Court relying 
upon the decision of this Court in 
Commissioner of Income-tax, Andhra 
Pradesh v. H. E. H. Mir Osman Ali 
Bahadur, 59 ITR 666 = (AIR 
1966 SC 1260) ` which reversed 
the decision of the Andhra Pradesh 
High Court referred to and relied 
upon by the President of the Tribunal 
held against the assessee. It is contend- 
ed before us that the facts and circum- 
stances in the Nizam’s case are totally 
different and the decision of this Court 
is clearly distinguishable. The learned 
Advocate contends that in that case 
the assessments related to the assess- 
ment years 1950-51 and 1951-52, the 
corresponding accounting year for 
which was the period between Ist 
April 1949 and 31st March 1950, and 
Ist April 1950 and 31st March 1951 
respectively, which years being after 


the inauguration of the Constitution on: 


26th January 1950, clearly make the 
Act which was made applicable from 
ist April 1950 to all the Part B States, 
applicable to the assessee. But it is 
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submitted that in the case before us 
there could be no question of Act be- 
ing made applicable to Faridkot State 
as the assessment years and the ac- 
counting years are prior to the inau- 
guration of the Constitution and the 
application of the Act. The learned 
Advocate cited a large number of de- 
cisions in support of his contention 
that the Native States in India had In- 
ternational personality and their 
Rulers had immunity similar to those 
that were accorded to any other Head 
of a State under International Law. It 
was also argued that though these 
princely States in India may have 
been ‘protected States’; it was not 
necessary for the recognition of the 
privileges and immunities of the 
Rulers of such States to possess all the 
attributes of sovereignty and complete 
independence in support of which the 
decisions of Mighell v. Sultan of 
Jahora, 1894-1 QB 149, Duff Develop- 
ment Co. Ltd. v. Govt. of Kelantan, 
1924 AC 797, Statham v. Statham and 


Gaekwar of Baroda, 1912 PD 92, were 


referred to. It was therefore contend- 
ed that in this Country also the posi- 
‘tion was the same as that recognised 
by the Common Law of England for 
which proposition, decisions were re- 
ferred to from Punjab Recorder on- 
wards. A reference was also made 
to several cases pertaining more speci- 
fically to the immunity enjoyed by the 


Rulers from payment of Income-tax on. 


the basis of their status under Inter- 
national Law. These are: The Pati- 
ala State Bank v. Commissioner of In- 
come-tax, Bombay, 11 ITR 617 = 
(AIR 1943 PC 181); Rani Amrit Kun- 
war v..Commissioner of Income-tax 
C. P. & U. P., 14 ITR 561 = (AIR 1946 
All 306) (FB); The Accountant General, 
Baroda State v. Commr. of Income-tax, 
Bombay City, 16 ITR 78 = (ATR 1948 
Bom 409); A. H; Wadia v. Commr. of 
Income-tax, Bombay, 17 ITR 63 = 
(AIR 1949 FC 18) and Bikram Kishore 
v. Province of Assam, (1949) 17 ITR 


220 (Cal). for. 

4. On behalf of the Revenue 
reliance is placed on 59 ITR 666 = 
(AIR 1966 SC 1260), to sustain the 
Judgment under appeal and it is con- 
ceded that if this decision was not ap- 
plicable to the facts and circumstances 
of this case, the position as contended 
by the assessee would be that the In- 
dian Rulers prior to the Constitution 
were granted immunity from taxation, 
and in any case this was so in respect 
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of the income from the property of the 
State as distinct from the private or 
personal property of the Ruler though 
there were observations in some of the 
cases that it was difficult to distinguish 
ne or private property owned by a 
er. 


5. At this stage we think it 
necessary to advert to one argument 
adduced on behalf of the assessee 
namely that the Income-tax authori- 
ties — particularly the Income-tax 
Officer, had accepted the International 
Status of the assessee and the immu- 
nity from taxation of income from 
public property, but only rejected the 
claim for such immunity in respect of 
income from private or personal pro- 
perty. It is therefore contended that 
the status of the assessee as an inter- 
national personality is not in issue be- 
fore us, -what is in issue is whether his 
income from private property is 
exempt from taxation. We do not 
think this contention has validity, be- 
cause the High Court has specifically 
while rejecting the second contention 
addressed on behalf of the asses- 
see ruled that the status of the 
assessee as a ruler of the Indian 
State could not be equated with 
that of a sovereign in International 
law. Even the reference to the High 
Court does not limit or circumscribe 
the matter for consideration as con- 
tended for but on the other hand en- 
able us to deal with the question 
whether as an erstwhile ruling prince 
the assessee can at all be entitled to 
the immunity from taxation. 


6. In considering the question 
referred to by the Tribunal it may be 
useful to examine briefly the basis 
and extent of the privilege and im-. 
munity enjoyed by Head of State in 
International Law, particularly having 
regard to the lengthy arguments ad- 
dressed before us. In International 
Law the Head of a State represents 
the State as such and not as an in- 
dividual representing his own rights. 
In that capacity he enjoys certain ex- 
tra territorial privileges in other States 
which are friendly and in peace known 
as the receiving States, with the State 
he represents. These are. ceremonial 
honours for himself, the Members of 
his family and his retinue; special pro- 
tection to his person, and exemption 
from Criminal jurisdiction; the grant 
of extra territoriality, on the basis tha 
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one sovereign does not have any power 
over the other, such as immunity from 
' {filing} of suits against him except 

{where he is himself a plaintiff and 
from other civil processes; exemption 
from taxation rating and other fiscal 
enactments and the inviolability 
of immovable property in which 
he the representatives of the 
State}; accorded diplomatic immu- 
nity reside etc. Some of these privi- 
leges |land immunities are political and 
are generally the subject of executive 


and administrative instructions such 
as ceremonial honours, Police protec- 
tion, |exemption from customs inac- 





cessability of their residences to offi- 
cers Of Justice, Police or Revenue off- 
cials lunless consented to by them. 
There are yet others in relation to the 
applicability of the Municipal Laws, 
the i unity from which are either 
recoghised by the Common law and 
which Courts will not enforce as in 
England or are dealt with by those 
laws |themselves by affording the 
necessary exemption. There are 
yet others which may be regulated by 
Treaties or international covenants. 
Whatever may be the various aspects 
of the immunity and - privileges en- 
joyed| by the Heads of the State under 
the Laws of the country where ques- 
tions jrelating to them arise, what we 
are concerned with at the very thres- 
hold of this argument dealing with 
the immunity is whether the rulers of 
the erstwhile native States as they 
were icalled enjoyed the same or simi- 
lar privileges as those of the Heads of 
family recognised as Members of the 








family of nations in International Law. 
Tt is clear from the very nature of the 
native States in India that they were 
subjeet to the sovereignty and protec- 
tion of British Crown. While their 
relations with the Crown were govern- 
ed by treaties, though initially on 
feria of equaljty, as time went by and 
the British Crown in India became 
paramount, the relationship between 
it and the Rulers became unequal with 
the result that these treaties became 
subject to the reservation that they 
could|be disregarded where the interests 
of the British Empire or those of the 
subjects of the native States were in- 
volved. 


7 When tħe Nizam 
equality with the British Crown, the 
then Wiceroy Lord Reading informed 
bhim on 27th March, 1926 that “The 
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sovereignty of the British Crown is 
supreme in India and therefore no 
Ruler of an Indian State can justifiab- 
ly claim to negotiate with the British 
Government on an equal footing.” 
After giving a few illustrations to ne- 
gative the claim of the Nizam, the 
Viceroy proceeded to observe “other 
illustrations could be added no less in- 
consistent than the foregoing with the’ 
suggestion that the Government of 
your Exhalted Highness and the Bri- 
tish Government stand on a plane of 
equality......... * This paramountcy 
was described by Shah, J. as he then 
was, as “brazen faced autocracy” in 
H. H. Maharajadhiraj Madhav Rao 
Jivaji Rao Bahadur of Gwalior etec. 
v. Union of India, 1971-1 SCC 85 at 
p. 161 = (AIR 1971 SC 530). What 
then becomes of the claim of these 
States or their rulers to recognition as 
International personality. The ans- 
wer to this specific question is furnish- 
ed even towards the end of the 19th 
Century. The status of these native 
States as International personalities 
was negatived in the Notification of 
the Government published in Gazette 
of India Part I, dated 21st August, 1891 
at page 485, which was a resolution. 
containing a proclamation regarding 
the trial of accused persons in Mani- 
pur and the regrant of the Manipur 
State. In this regard the following 
passage at page 488 is of interest: 


“The principles of International 
law have no bearing upon the relations 
between the Government of India as 
representing the Queen-Empress on 
the one hand, and the Native States 
under the suzerainty of Her Majesty 
on the other. The paramount supre- 
macy of the former presupposes and 
implies the subordination of the latter. 
In the exercise of their high preroga- 
tive, the Government of India have, in 
Manipur as in other protected States, 
the unquestioned right to remove by 
administrative order any person whose 
presence in the State may seem ob- 
jectionable. They also have the right. 
to summon a Darbar through their 
political representative for the pur- 
pose of declaring their decision upon 
matters connected with the expulsion 


of the ex-Maharaja...... through their 
Officers.” : 
After stating that any one resisting 


the decision and not complying with 


*Vide Appendix I of the White Paper 
on Indian States. 
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orders will be liable to arrest, the de- 
claration went on to say: 


“In the opinion of the Governor- 

General in Council any armed and 
violent resistance to such arrest was 
an act of rebellion, and can no more 
be justified by a plea of self-defence 
than could resistance to-a police offi- 
cer armed with a Magistrate’s warrant 
in British India”. 
In the recent case of this Court in 
1971-1 SCC 85 = (AIR 1971 SC 530), 
referred to above the majority express- 
ed the view that “the States had no 
International personality”. Nonethe- 
less the status of these rulers in Eng- 
land was recognised as being on par 
with other Rulers in the matter of per- 
sonal immunity from being sued in 
their Courts. In so far as British India 
was concerned these were governed 
partly by Acts of the Legislatures 
particularly the provisions contained 
in Civil Procedure Code and by Noti- 
fications of the executive under taxa- 
tion laws as well as by executive or 
administrative instructions relating to 
their privileges. 


8. It is therefore apparent that 
in so far as this Country is concerned 
the immunity from legal proceedings 
which is recognised in the common 
law -has been the subject matter of 
legislation under which the ruling 
princes of India, notwithstanding that 
they were not recognised as Inter- 
national personalities were however 
accorded this immunity. Section 433 
of the Code of Civil Procedure of 1882 
and subsequently Sections 84 to 87 of 
the Civil Procedure Code of 1908 deal 
with these matters. Gajendragadkar 
C. J., in Mirza Ali Akbar Kashani v. 
United Arab Republic, 1966-1 SCR 319 
= (AIR 1966 SC 230): cited with ap- 
proval the observations of Strachey, J., 
in Chandulal Khushalji v.: Awad Bin 
Umar Sultan, (1897) ILR 21 Bom 351 
at pp. 371-72, as correctly represent- 
ing the result of the provisions of Sec- 


tion 433 as much as of those 
contained in Section 86 (1). It may be 
mentioned that Strachey, J., after 


pointing out that in India before the 
enactment of Section 433 of the Code, 
the privilege of independent sovereign 
princes stood on exactly the same foot- 
ing as in England, observed:— 


“No doubt the question of privi- 
lege now depends on the construction 
of Section 433, and I am alive to the 
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danger of pressing too far an analogy 
between a rule of international law 
and a specific enactment of the Legis- 
lature.” 


- It is apparent from a perusal of 
Section 86 of the Civil Procedure Code 
that there is no absolute prohibition 
against a Ruler of a foreign State be- 
ing sued in India. A Ruler can be 
sued with the consent of the Central 
Government certified in writing by a 
Secretary to that Government. It is 
also provided that such consent should 
not be given unless it appears to the 
Central Government that the Ruler 
has instituted a suit in the Court 
against the person desiring to sue him 
or by himself or another, trades with- 
in the local limits of the jurisdiction of 
the Court, or is in possession of im- 
movable property situate within those 
limits and is to be sued with reference 
to such property or for money charged 
thereon, or has expressly or impliedly 
waived the privilege accorded to him 
by this Section. 


9. In view of these provisions 
the several cases cited by the learned 
Advocate for the assessee which deal 
with immunity from suits against rul- 
ing princes under the English law have 
no application. 


10. In so far as the question 
whether there exists a rule of inter- 
national law exempting a State or the 
property which it owns, from taxation 
by a foreign State, is concerned, there 
seems to be no uniform PE 
t is 
however suggested that immunity 
from taxation “appears as a logical ac- 
companiment of the principle of im- 
munity of foreign State owned pro- 
perty from judicial process” and on 
this basis it is sought to be contended 
that even personal, private property 
of the Head of a State is exempt. It 
is unnecessary for us to examine i 
position because even if there was 
such an immunity the Rulers of an 
Indian State could only avail of it, 
if they are recognised as international 
personalities which, as we have seen, 
they are not. Any exemptions which 
they may be given, must, in our view 
be under the relevant taxing Acts. The 
learned Advocate for the assessee how- 
ever points out that if the Rulers of 
Indian States were not exempted from 
tax apart from the statute, there was 
no need to make a provision in See. 3 
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of the Bengal Agricultural Income-tax 
IV of 1944, specifically making 
Ruler of an Indian State liable 
gricultural Income-tax. On the 
hand it would appear to us that 
provision would itself militate 
st the assumption of immunity 
taxation of the property of the 
Rulers and at any rate the legislature 
may have been acting ex abundanti 
cautela. It may however be noticed 
that lin so far as the Income-tax Act is 
concerned exemption of the Income of 
the Ruler derived from Central Gov- 


ernment securities was specifically 
piven under Section 60 of the Act 
which implies that the Rulers were 





not exempt from other provisions of 
aw.| This position also finds support 
from a case cited by the learned 
Author on the “Immunity from taxa- 
tion pn foreign owned property” in the 
American Journal of International Law 
XLI at page 239, where the Supreme 
Co of Ceylon in the Superintendent 
' of the Government Soap Factory, 
Bangalore v. Commr. of Income-tax, 
held |that the profits made in Ceylon 
by the Mysore Government Soap Fac- 
tory could be taxed by Ceylon with- 
out violation of international law. The 
Ceylon Court held that the State of 
Mysdre had no position in international 
law and could not invoke any immunity 
arising by virtue of international law. 


i In any case so far as immu- 
ity from taxation of the income from 
oo property of the Rulers of the 





Native States is concerned this is now 

concluded by a decision of this Court 
` in 59 ITR 666 = (AIR 1966 SC 1260). 
In that case the question directly arose 
as to!whether the Ruler of the Hydera- 
bad State prior to 26th January, 1950 
could claim immunity from taxation 
undet international law, namely whe- 
ther [the assessee enjoyed immunity 
from] taxation under the Act in res- 
pect of income which accrued or arose 
to hin, and which was received by him 
upto |26th January, 1950. The learned 
Advacate for the Revenue had con- 
tended that under the International 
law, a foreign sovereign was not im- 
mune from taxation in respect of his 
private properties situated in the Tax- 
ing State; even if there was such an 
immunity under the. International 
law, the assessee being under the 
aoon or the paramountcy of the 
British Crown, had never enjoyed the 
status of a sovereign as understood in 
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the international law and, therefore, 
was not governed by that law; and 
that in any event, as on January 26, 
1950, the date when he became liable 
to tax, he was no longer a sovereign 
and therefore he could not claim 
exemption under the International 
law. Respondents’ Advocate claimed 
that the assessee was not liable to In- 
come-tax on the ground that under 
the Act, income-tax was charged on 
the’ assessee’s income received during 
the accounting year and that as during 
the accounting year the assessee was a 
ruling chief, he was exempt from tax- 
ation under the international law. He 
argued that under the international 
law, as understood by English Courts, 
a foreign sovereign was exempt from 
taxation, that the said interpretation of 
the law had become the common law 
of England and that the said common 
law was the law of India before the 
Constitution and it continued to have 
force thereafter by reason of Arti- 
cle 372. 


12. We have noticed these con- 
tentions to show that there is no vali- 
dity in the submission of the learned 
Advocate for the assessee that that 
question did not directly arise in that 
case because the Nizam was being as- 
sessed in respect of assessment years 
1950-1951 and 1951-52, when he was 
not a ruling prince. This Court speci- 
fically dealt with this matter as can 
be seen from the observations of Subba 
Rao, J., as he then was at page 670:— 

“International law vis-a-vis the 
liability of a sovereign to taxation in 
respect of his private property is in a 
process of evolution. It has not yet 
become crystallized.” 


After referring to Halsbury’s Laws of 
England, 3rd Edition, Volume 20, 
page 589 and Oppenheim’s Inter- 
national Law, 8th Edition, Volume I, 
page 759 and the Article on immunity 
from taxation of foreign State-owned 
property in the American Journal of 
International Law, to which we have 
already adverted, observed “that the 
question is not free from difficulty and 
consideration. 
when it directly arises for decision”. 
Assuming for the purposes of these ap- 
peals that a foreign sovereign who has 
acquired an international personality 
has such an immunity from taxation, 


las, 


he proceeded to examine the question . 


whether His Exalted Highness the 


t 
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Nizam had ever acquired international 


personality, After examining the posi-. 
tion he concluded at page 675: “......... 
that Hyderabad State did - not acquire 
international personality under the in- 


ternational law and so its Ruler could - 


not rely upon international law for 
claiming immunity from taxation of 
bis personal properties. j 


` 13. We are not here naneerned 
with the alternative argumentin that 
case thatthe Act having applied to the 
State of Hyderabad after the inaugu- 
ration of the Constitution on 26th 
January, 1950, the charge as well as the 
manner of computation of income did 
not depend on the pre-existing law but 
only upon the provisions of the Act 
because in these appeals 1 that question 
does not arise. ` 


14. In view of this legal posi- 
tion we do not propose to burden this 
Judgment with any detailed examina- 
tion of the several decisions of the 
High Courts which were prior to the 
decision of this Court cited by the 
Jearned Advocate in support of the 
proposition that the ruling chief of an 
Indian State has the same immunity 
from taxation as enjoyed by other 
foreign sovereigns. Two of those cases 
arose under the Government Trad- 
ing Taxation Act, 1926 where 
different considerations were appli- 
cable (The Patiala State Bank: v. 
C. I T, Bombay, 11 ITR 617 
= (AIR 1943 PC 181); A. H. Wadia, as 
Agent of the Gwalior Durbar v. C. I. T., 
Bombay, 17 ITR 63 = (AIR 1949 FC 
18). At any rate in one other case Le. 
in (1949) 17 ITR 220 (Cal), a distinction 
was sought to be drawn between the 
property of the State and the private 
property of the ruler. 
question whether the income derived 
from Chakla Roshanabad Estate was 
liable to tax under Assam Agricultural 
Income-tax Act, by assessment upon 
the State of Tripura or by assessment 
on the ruler of Tripura. It was held that 
the Chakla Roshanabad was the State 
property and not personal property of 
the then ruling Raja who held it in his 
capacity as a Ruler. No doubt in the 
other two cases refunds were not given 
for tax deducted at source on the as- 
sumption that the Rulers were not as- 
sessees. 


15. In the view we have taken ` 


the answer of the High Court to the 
reference was clearly right and the 
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In that case the 
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appeals are accordingly dismissed with 


costs — one set. . : 
Appeals dismissed. 
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I.. D. DUA AND D. G. PALEKAR, JJ. 


Gokul and others (In Cr. A No. 
179 of 1969) and Kanhaiya (In Cr. A. 
No. 180 of 1969), Appellants v. The 
State of Rajasthan (In both the Ap- 
peals), Respondent. à 


Criminal App eals Nos. 179 and 
180 of 1969, D/- 17-11-1971. > 
(A) Penal Code (1860), S. 149 — 
Common object of unlawful assembly 
— Unlawful assembly to resist attach- 
ment of property — Person who had 
not originally accompanied Nazar 
party, requesting accused judgment- 
debtor not to resist attachment — Un- 
lawful assembly attacking such person 
at the call of accused — Held, that the 
attack was in furtherance of the com- 
mon object of the unlawful assembly. 
(Para 7) 
The fact that the victim who was 
not one of those who had originally ac- 
companied the Court Nazar happened 
to be the first target of use of violence 
in accomplishing the common object, 
did not imply that the members of the 
assembly participating in the assault 
on the deceased had a different com- 
mon object from that of the original 
assembly. {Para 7) 
(B) Constitution of India, Art. 136 
— Appreciation of evidence. 


_ The Supreme Court does not, asa 
rule proceed under Art. 136 as if it is 
a court of fact to review or re-appraise 
the evidence for itself for examining 
the correctness of the conclusion of the 


High Court on the credibility and 
value of the evidence led in the case. 
(Para 11) 


Article 136 without itself conferr- 
ing a right of appeal on a party, mere- 
ly reserves to the Supreme Court a 
special discretionary power of inter- 
ference, which,- though couched in 
wide terms, is to be exercised sparing- 
ly and only in exceptional cases where 
grave and substantial injustice has 


*(D. B. CrL Appeals Nos. 208, 230 and 
240 of 1968, D/- 9-4-1969 — Raj.) 
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resulted, by some illegality or material 
irregularity of procedure or, by viola- 
tion ọf rules of natural justice. 

| i (Para 11) 
Thus the question whether a per- 
son happens to be innocently present 
at the place where the members of an 
unlawful assembly have gathered to- 


gether to prosecute their common 
object or,is a member thereof sharing 
their |common object, is normally one 


of fact. The conclusion of the High 
Court on this point has ordinarily to 
be actepted by the Supreme Court. 
(Para 11) 
Referred: Chronological Paras 
(1955) ATR 1955 SC 419 (V 42)= 
(1955) 1 SCR 1332 = 1955 Cri 
LJ!1004, Surajpal v. State of 
U. P. 


Cases 


9, 10 


Mr. Sobhagmal Jain, Advocate, 
. A. No. 179 of 1969); and Mr. H. 


dn C 
K. Pyri Advocate (In Cr. A. N. No. 180 


of 1969); for Appellants; Mr. K. Baldev 
Mehta, Advocate, for Respondent (In 
both jthe Appeals). 


ae Judgment of the Court was 
red by i 


UA, J.: These two connected ap- 
by special leave, Crl. A. 179 of 
being by five appellants and Cr. 
A. 180 of 1969 by one, arising out of 

iminal trial, are directed against 
fadgment and order of the Rajas- 

High Court dated April 9, 1969. 
Facts| giving rise to these appeals may 
now be stated: 


29 accused persons, including the 
prdttanis before us, were com- 

by the sub-divisional Magis- 
| Rajigarhto stand their trial for 
s offences, broadly stated, under 
2, 332, 325, 324 read with S. 149, 
. and under S. 307 or in the al- 
ternative under S. 307 read with sec- 
tion 149, I.P.C. Some of them were 
also tharged under S. 148, LP.C. and 
the remaining under S. 147, I.P.C. It 
is unnecessary for the purpose of the 
details. appeal to give more precise 





details about the charges. The occur- 
rence giving rise to the trial took place 
on April 12, 1967 at about 10.30 am 
near Ithe thrashing floor of Kanhaiya, 
appellant, against whom a money 
decree had been secured by Shyamlal 
(P. w. 12). In execution of that decree 
pik ae had obtained a warrant of 
attachment on April 11, 1967 in res- 
pect a the crop belonging to Kanhaiya 
and lying at his thrashing floor. On 
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the morning of April 12, 1967 Raghu- 
bir Saran (P. W. 16) Nazar of the 
court of Munsif, Lachmangarh and 
Ghasi Singh (P. W. 10) peon of the 
same court, along with Jawaharlal, 
police constable and Shyamlal, decree- 
holder, went to the thrashing floor of 
the judgment-debtor, Kanhaiya. On 
seeing them Kanhaiya, appellant, 
warned Raghubir Saran and his com- 
panions against proceeding with the 
attachment, threatening them that 
if they did so they would get kil- 
Jed. Raghubir Saran, (P. W. 16) having 
become conscious of the danger aris- 
ing out of the threat given by the 
judgment-debtor, sent Ghasi Singh (P. 
W. 10) to request the Munsif to pro- 
vide police assistance. As a result, 
Shrilal, head constable (P. W. 11), along 
with four more police constables arriv- 
ed at the spot. In the meantime Kan- 
haiva, judgment-debtor, also collected 
a large number of persons armed with 
Pharsis and lathis and they all threa- 
tened the Nazar and police officials 
with dire consequences if they did not 
Jeave the place. Apparently, there was 
some hue and ery, hearing which Sam- 
pat Meena (the deceased) and his son 
Girraj (P. W. 1) came out of their house 
and on learning of the dispute be- 
tween Kanhaiya on the one side and 
the Court Nazar and the policemen on 
the other, they, along with some other 
persons proceeded to the spot. Girraj, 
it may be pointed out, had been elect- 
ed Sarpanch in 1961. In 1964, however, 
he was not elected as Sarpanch but his 
father Sampat Meena was elected 
Panch in that year. On reaching Kan- 
haiya’s thrashing floor Sampat Meena 
entreated with Kanhaiya and his asso- 
ciates not to quarrel with the Govern- 
ment servants and advised them to set- 
tle the matter peacefully and amica- 
bly. On this intervention on the part of 
Sampat Meena,’ Kanhaiya, Judgment- 
debtor, shouted to his companions that 
he (Sampat Meena) was the root cause 
of the whole trouble and should, there- 
fore, be first done away with. Having 
thus addressed his associates Kanhaiya 
along with Mangal and Lachman, 
pounched upon Sampat Meena and 
gave him blows with Pharsis on hi 

head. Shrilal, head constable, in his 
attempt to rescue Sampat Meena advis- 
ed the latter to run away. Sampat 
Meena thereupon tried to leave the 
place. But the assailants chased him 
crying “marlo, marlo” and caught him 
as ke stumbled in kis attempt to es- 
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cape. Dhanna, and Sheodan, accused, 
surrounded him and gave him further 
pharsi blows on his head as a result 
of which he fell down on the ground. 
Ramsahai, accused, also gave sampat 
Meena a pharsi blow on his chest. Gir- 
raj (P. W. 1) requested the assailants 
not to beat his father but it only serv- 
ed to provoke the accused Gulla, 
Gokul and Kalyan to beat him 
(Girraj) as well. During the course 
of the occurrence Shrilal, head 
constable (P. W. 11) Kanhaiya- 
lal (P. W. 15) Shyamlal, decree- 
holder (P. W. 12), Girraj (P. W. 1) 
Prahlad Singh, police constable, Sam- 
pat son of Bhoma Jat, Arjun Jogi, Kan- 
haiya (appellant) and Devi Ram and 
Sheodan, accused, received injuries. 
First information report was lodged by 
Shrilal, Head Constable (P. W. 11) at 
about 11.45 a.m. atthe police station 
Lachmangarh the same day. As 
Sampat Meena’s condition became pre- 
carious he was immediately removed 
to the hospital at Lachmangarh but he 
could not survive the injuries and 
expired by the time he reached Lach- 
mangarh. 


2. In the trial court all the ac- 
cused, except Kanhaiya, judgment-de- 
btor, had denied the prosecution story 
by merely pleading ignorance and Lax- 
man had pleaded alibi and produced 
two witnesses in support thereof. Kan- 
haiya, appellant, had, to quote from 
the judgment of the trial court, “ad- 
mitted that the Nazir and the police 
officials had come for the attachment 
and that he told them that he would 
not allow them to effect the attach- 
ment, whereupon they went away 
from the spot and he also went away 
to his other field. Then the police came 
and arrested him.” The learned Sessions 
Judge convicted Kanhaiya, Mangal, 
Ramsahai, Dhanna, Sheodan, Prabhati, 
Gokul, Kalyan, Gulla and Deviram for 
offences under Ss. 302/149, I. P.C. and 
sentenced each of them to imprison- 
ment for life. They were further con- 
victed under Ss. 332/149, I.P.C. and 
sentenced to rigorous imprisonment for 
ayear and half. 


3. It is unnecessary for the” 


purpose of the present appeals to refer 
to the conviction of the various accus- 
ed persons for other offences as no 
specific point was sought to be made 
here with respect to those offences. All 
the sentences were, however, directed 
to run concurrently. All the accused 


Gokul v. State of Rajasthan (Dua J.) [Prs. 1-5] S. C. 211 


were acquitted of the charge under 
S. 307 and of the alternative charge 
under Ss. 307/149, I.P.C. It may be 
pointed out that the charge “under sec- 
tion 307 or S. 307 read with S. 149 
LP.C.” was framed with respect tothe 
injuries said to have been inflicted on 
Girraj. According to Dr. S. B. Mathur 
(P. W. 5) out of the five injuries found 


-on the person of Girraj, fracture of the 


left index finger was grievous whereas 
the remaining four injuries were sim- 
ple, one of them being a mere bruise. 
Considering the nature of these inju- 
ries charge under S. 307 or S. 307 read 
pity S. 149, LP.C. was held unsustain- 
able. : 


4, Three appeals were present- 
ed in the High Court by the accused 
convicted at the trial. All the accused 
were acquitted of the charge under 
Sections 332/149, I P.C. Dhanna, 
Shivdan, Kalyan and Deviram were 
acquitted of all the other char- 
ges as well. The convictions and 
sentences of ‘the present appellants 
for the offence under Ss. 302/149, 
LP.C. and for other offences except for 
one- under Ss. 332/149, I.P.C. were up- 
held. The direction that all the sen- 
tences should run concurrently was 
also affirmed. The High Court, believ- 
ing the version of the occurrence given 
by Girraj (P. W. 1) which was held. to 
have been corroborated by all the eye- 
witnesses in regard to its broad fea- 
tures, observed that: 

“In the circumstances, even if it 
be assumed that the persons who as- 
‘sembled at the thrashing floor in res- 
ponse to the beckoning made by Kan- 
haiya, did not constitute an unlawful 
assembly at the inception despite the 
numbers and despite the arms possess- 
ed by them, they definitely turned into 
an unlawful assembly the moment 
they, at the invitation of Kanhaiya, ac- 
cused, started inflicting injuries to 
Sampat Meena who was chased, sur- 
rounded and beaten even when he was 
running away to save himself. There 
is thus no doubt in our mind that even 
if the assembly may be lawful when it 
assembled in response to the call made 
by accused Kanhaiya, it became un- 
lawful subsequently at the stage when 
its members began to assault Sampat 
Meena.” 


5. The conviction of Kanhaiya 
and Mangal was upheld on the basis 
of the testimony of P. W. 1 Girraj, 
P. W. 2, Chajju, P. W. 3, Kalu, P. W. 10 
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Ghasil Singh, P. W. 11 Shyamlal, P. W. 
13 E P. W. 14, Gokul, P. W. 15 
Kanhaiyalal, P.W. 16, Raghubir Saran 
who were the eye-witnesses to the oc- 


currence. The learned counsel on behalf. 


of these accused persons, according to 
the High Court, was not able to point 
out any ground for disbelieving the 
testimony of so many eye-witnesses. 
The only criticism against their con- 
ea evelled by their counsel in that 


court was that Ghasi Singh (P. W. 10) 
and Raghubir Saran (P. W. 16) had 
been declared hostile and should, 


therefore, not be believed. About the 
other witnesses it was contended that 
their eee having not been accept- 
_ed with regard to the 19 accused per- 
sons, who were acquitted by the trial 
court, with respect tothose convicted 
also their evidence should be discarded 
as untrustworthy. The High Court did 
not accept these contentions, The testi- 
mony of Ghasi Singh and Raghubir 
Saran| was held to be fully corroborat- 
ed by ithe medical evidence. Kanhaiya’s 
presence was further held to be cor- 
roborated by injuries on his person, 
the duration of which, according to 
medich] evidence, was such as to syn- 
chronise their infliction with the time 
of the occurrence. With regard to Ram- 
sahai also the High Court considered the 
evidence of P. Ws. 1 to 3 and P. Ws. 13 
and 14 to be acceptable. Their evidence 
was Held to be corroborated by the 
medical evidence. In regard to Dhanna 
and Shivdan, however, the High Court 
gave them benefit of doubt because the 
medical evidence did not seem to sup- 
port the version of these two accused 
having given blows to the deceased, as 
alleged. Whether or not benefit of 
doubt! was rightly given to them does 
not arise for consideration in the pre- 
sent appeal. Prabhati, Gokul and Gulla 
had AAA been convicted by the trial 
court {on the basis of the evidence of 
TA W. 1), Chhajju (P. W. 2) and 








Kalu (P. W. 3) and the High Court did 
not d any cogent ground for dis- 
believing or doubting their testimony 
as against them. 


In this court the main, as 
ees es only serious argument urged 
by S S. M. Jain in CrL A. No. 179 
. of 1969 was founded on the following 
observations of the High Court in the 
impugned judgment: 

“The above facts clearly reveal 


that in fact no occasion arose to give 
effect!to the initial common object of 
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the assembly. But suddenly at the nick 
of the time there arose a different com- 
mon object viz. to assault Sampat 
Meena. In the circumstances, it cannot 
be said that all the persons who as- 
sembled at the spot at the initial stage 


shared the common object which sud-. 


denly arose later on. In our opinion, 
there came into existence two assem- 
blies at that place, one with the common 
object to prevent attachment of the 
crop and the other with the common 
object to assault Sampat Meena and 
those who attempted to save him. We 
are not concerned with the former as- 
sembly as no occasion arose for it to 
do any act in furtherance of its com- 
mon object. The latter assembly form- 
ed at the nick of the time was certainly 
an unlawful assembly as its common 
object fell within the purview of the 
provisions of sec. 141, I. P. C. In the 
circumstances, the only safe criterion 
in the matter of finding out whether 
or not any particular accused was the 
member of the suddenly constituted 
unlawful assembly, is to see what overt 
act he did in prosecution of the com- 
mon object of the said unlawful assem- 
y? 


T. The argument developed af 
the bar of this Court was that there is 
no evidence to show that the present 
appellants were members of the second 
unlawful assembly which was sudden- 
ly constituted at the nick of the time 
with the common object to assault 
Sampat Meena and to kill him. These 
appellants, so proceeded the submis- 
sion, could by no stretch have ea 
fatal assault on Sampat Meena as 
ly because this, even according to the 
prosecution case, was not the common 
object of the first unlawful assembly. 
According to the prosecution, the coun- 
sel added, the first unlawful assembly 
was only concerned with the object of 
preventing attachment of Kanhaiya’s 
crop lying in his thrashing floor by 
resisting the party of the court Nazar 
and there was no plan or even remote 
thought of assaulting Sampat Meena. 
The object of assaulting Sampat Meena 
may have suddenly developed when he 
pleaded with Kanhaiya not to quarrel 
with the court Nazar but to settle the 
matter amicably and peacefully. 
argument of two different assemblies 
with different common: objects may 
prima facie appear to be attractive: but 
we do not think it can bear scrutiny. 
Kanhaiya, appellant, indisputably knew 
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Nazar of the Court and the police con- 
stables, had come to attach his crop on 
the thrashing floor pursuant to an 
order of the court. The police aid had 
been secured because he had threaten- 
ed resistance to the Nazar and in the 
meantime had also gathered together 
a large number of his supporters to 
resist and prevent the attachment of 
the crop by use of force and it was 
pursuant to this basic common object 
that when Sampat Meena reached the 
spot and’ requested the judgment-de- 
btor not to quarrel with the Nazar and 
the policemen but settle the matter 
amicably that Kanhaiya and his sup- 
porters, feeling irritated and provoked, 
attacked Sampat Meena in order to 
accomplish the same common object 
of resisting and defeating every effort 
in the direction of effecting the attach- 
ment of his crop. The call given by 
- Kanhaiya sparked off the use of force 
by the members of the assembly for 
achieving the common object of pre- 
venting the attachment of the crop. The 
mere fact that Sampat Meena, who 
was not one of those who had original- 
ly accompanied the court Nazar hap- 
pened to be the first target of use of 
violence in accomplishing the common 
object, did not, in our view, imply that 
the members of the assembly partici- 
pating in the assault on the deceased 
had a different common object from 
that of the original assembly. This is 
clear from the fact that the deceased 
was attacked only when he had asked 
Kanhaiya not to quarrel with the court 
Nazar and the police party but:settle 
the matter amicably and peacefully. 
Indeed, even those members of the 
group who had earlier accompanied 
Shyamlal were not spared and they 
also suffered injuries at the hands of 
Kanhaiya and his supporters. Our 
: attention was not drawn to any provi- 
sion of law nor was any principle or 
precedent cited in support of the ap- 
pellants’ argument that. on the facts 
and circumstances ofthis case the ap- 
pellants could not be considered to be 
members of the assembly which 
assaulted and injured Sampat Meena, 
his son and others. The High 
Court was thus not strictly justi- 
fied in upholding the theory of 
two distinct unlawful assemblies 
having two different common objects, 
namely, to prevent attachment of Kan- 
haiya’s crop which was imputed to the 
first assembly and to kill Sampat 
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Meena, which was imputed to the 


second. 


8. However, granting that there 
were technically two assemblies as 
assumed by the High Court, in our 
opinion, when Kanhaiya incited his 
companions to do away first with Sam- 
pat Meena who was stated to be the 
real root cause of the trouble, all those 
who in response to Kanhaiya’s call 
joined in the assault on the deceased 
and also in causing injuries to others 
must be held to have entertained the 
common object of assaulting all those 
who appeared to be siding with the 
party which came to attack the crop. 
The common object of assaulting Sam- 
pat Meena and others was actually ado- 
pted and shared by all the appellants 
in this Court, as their conduct, accord- 
ing to the judgment of the High Court, 
clearly shows. 


9, Shri Jain, learned counsel in 
Cr. A. No. 179 of 1969 and Shri H. K. 
Puri learned counsel in Cri, A. No. 180 
of 1969 both, however, strongly con- 
tended that no charge was framed 
against their respective clients with 
regard to the common object of the 
second assembly to kill Sampat Meena 
and this omission is fatal to their con- 
viction. Shri Puri in this connection 
relied on Surajpal v. State of U. P. 
(1955) 1 SCR 1332 = (AIR 1955 SC 
419). The ratio of that decision appears 
in the head-note which reads: 


“When a person has been charged 
along with others under Ss. 302 and 307 
of the Indian Penal Code each, only as 
read with section 149 of the Code, his 
convictions and sentences for the sub- 
stantial offences under Ss. 302 and 307 
of the Code are erroneous. The absence 
of specific charges in this behalf is a 
serious lacuna in the proceedings, inas- 
much as the framing of a specific and 
distinct charge in respect of every dis- 
tinct head of criminal liability consti- 
tuting an offence is the foundation for 
a conviction and sentence therefor. 
The conviction in these circumstances 
under Ss. 302 and 307 of the Code and 
sentences of death and transportation 
for life cannot be maintained unless the 
Court is satisfied, on the facts of the 
case, that the accused has not been 
prejudiced in his trial. Whether or not 
in such a situation the questioning of 
the accused during the course of his 
examination under S. 342 of the Code 
of Criminal Procedure in relation to 
the offences under sections 302 and 307 
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of the Indian Penal Code can be reli- 
ed upon as obviating the likelihood of 
prejudice has to be determined with 
reference to the facts and circumstan- 
ces af each case, 


Il the circumstances of the case 
and the evidence and materials on the 
record should be looked into on the 
hed nee arising in such a situation as 
to whether a retrial, should be order- 
ed or not.” 


an The law laid down in that 
decision is unexceptionable but we con- 
sider! it wholly unhelpful to the appel- 
lants, We do not find any distinction 
between Kanhaiya’s case and that of the 
other appellants. In Kanhaiya’s case 
one of the charges relates to the offence 
of Sampat Meena’s murder and it 
refens to the “offence under S. 302, 





I.P.C. orinthe alternative Ss. 302/149, 
LP.C.” In the case of the other appel- 
lants also there was a specific charge 


nder S. 302/149, LP.C. All the 
lants were convicted under Sec- 





der under 8 to Sampat Meena’s mur- 


tions 302/149, I.P.C. Surajpal’s case 
(1058 1 SCR 1332=(AIR 1955 SC 419) 

pra) is therefore, of no assistance to 
the appellants. 


1. The number and nature of 
injuries inflicted on the deceased lea- 
ves no doubt as to what the intention 
of the members of the assaulting party 
They must be assumed to have 
ded the normal and natural con- 
nces of the injuries inflicted by 
them on their victims. It is noteworthy 

tHis connection that the High Court 
convicted those persons who, it 
felt, jon the evidence on the record, to 
be participants in the assault on vari- 
ous persons who had received injuries 
he course of the occurrence. The 
ion whether a person happens to 
innocently present at the place 
e the members of an unlawful 
‘bly have gathered together. to 





is normally one of fact. The 
conclusien of the High Court on this 
point has ordinarily to be accepted by 
this (Court and in the absence of seri- 
nfirmity in the process of apprais- 
vidence or arriving at the conclu- 
sion, resulting in failure of justice, this 

does not, as a rule, proceed 
r Art. 136 of the Constitution, as 
if it is a court of fact, to review or re- 
appraise the evidence for itself for exa- 
g the correctness of the conclu- 
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sions of the High Court on the credibi- 
lity and value of the evidence led in 
the case. This Article without itself 
conferring a right of appeal on a party 
merely reserves to this Court a special 
discretionary power of interference, 
which, though couched in wide terms, 
is to be exercised sparingly and only 
in exceptional cases where grave and 
substantial injustice has resulted, by 
some illegality or material irregularity 
of procedure or, by violation of rules 
of natural justice. With respect to none 
of the counts on which the appellants 
have been convicted has any case been 
made out for interference by this Court 
under this Article. There is no mani- 
fest injustice as a result of any dis- 
regard of any forms of legal process 
or of any other grave or serious error. 
12. Both the appeals must, 
therefore, fail and are dismissed. 


Appeals dismissed. 
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Abdul Qayum, Appellant v. The 
State of Bihar, Respondent. 


Criminal Appeal No. 290 of 1968, 
D/- 15-11-1971. 


Probation of Offenders Act (1958), 
S. 6 — Minor convicted and sentenced 
under S, 379 Penal Code — Benefit of 
being released on probation not given 
on ground of his association with har- 
dened criminals — Report of proba- 
tion Officer showing that he was 
neither a hardened criminal nor asso- 
ciated with hardened criminals — 
Supreme Court in appeal set aside the 


sentence and directed his release on . 


probation under S. 4. (X-Ref: S. 11) 
(X-Ref: S. 4). Cr. Revn. No. 1583 of 
1967, BI 8-8-1968 (Pat) Reversed. 
(Para 5) 
Cases Referred: Chronological Paras 


(1965) AIR 1965 SC 444 (V 52) = 
(1965) 1 Cri LJ 360, Rattan Lal 
v. State of Punjab 3 
M/s. S. N. Misra, K. K. Sinha, B. 
B. Sinha, S. S. Jauhar and S. K. Sinha, 


*(Cri. Revn. No. 1583 of 1967, D/- 8- 
8-1968 — Pat.) 
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Advocates, for Appellant; Mr. D. Gob- 
urdhun, Advocate, for Respondent. 


The following Judgment of the 
Court was delivered by 


P. JAGANMOHAN REDDY, J.: 
This appeal is by Special Leave against 
the Judgment of the Patna High Court 
exercising its Revisional Jurisdiction 
by which the benefit of the provisions 
of the Probation of Offenders Act, 1958 
(Act No. 20 of 1958) (hereinafter cal- 
led ‘the Act’) was denied to the Appel- 
lant Qayum. The Appellant was con- 
victed under sec. 379 of the Indian 
Penal Code and sentenced to rigorous 
imprisonment for six months. The pro- 
secution case was that on the Vijaya- 
dashmi day in 1964, Jagdish Kumar 
Sinha along with his friends had gone 
to Mahalia Pathar Ki Masjid to see the 
procession. He had in the pocket of his 
pant a purse containing Rs. 56/- in 
currency notes. At about 1.30 a.m. hie 
he got down from the Rikshaw and 
‘went to the pan shop to purchase pan 
and cigarette he discovered when he 
wanted to pay the price of the pan and 
cigarette that somebody had picked his 
pocket and his purse was gone. He 
raised a hue and cry and seeing that 
two boys were running, he and his fri- 
ends chased them. They succeeded 
with the help of the members of the 
public in catching the Appellant who 
had immediately passed the money 
from the purse to his associate Sha- 
mim who however escaped. Both Sha- 
mim and the Appellant were convict- 
ed. It appears that before the Sub 
Divisional Magistrate a joint petition 
of the owner of the purse Jagdish 
Kumar Sinha and the Appellant for 
permission to compound the offence 
was filed under Sec. 345 (2) of the 
Indian Penal Code, but it is said no 
order seems to have been passed on it 
and the Appellant was convicted as 
aforesaid. As we have not been able 
to ascertain the truth or otherwise of 
this fact we do not express any view 
thereon. There is no doubt that at the 
time of the alleged occurrence the Ap- 
pellant was said to be only 16 years 
of age and at the time of his conviction 
he would be about 18 years of age. 
Before the sentence was passed on him 
it was prayed that under Sec. 6 of the 
Act he be released on probation and 
that no sentence should be passed 
against him. The Trial Court called for 
a Report fromthe Probation Officer in 
respect of both the Appellant and ac- 
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cused Shamim. The Probation Officer 
recommended that the Appellant should 
be given the benefit under the Act 
which recommendation however was 
rejected for reasons recorded by it and 
he was sentenced to six months rigo- 
rous imprisonment as aforesaid. The 
reasons given by the trial Court for not 
giving the benefit to the Appellant are 
as under: 


“In spite of his recommendations I 
do not feél inclined to extend the 
benefit of the provisions of the Proba- 
tion of Offenders Act to accused Qay- 
um, Apparently he is an associate of 
accused Shamim who is a hardened 
criminal and a person of doubtful 
character. Incidents of pick-pocketing 
are very rampant in this subdivision 
and it was just a stray chance that ac- 
cused Qayum was caught in this*case. 
Having regard to these facts and the 
nature of offence and the circumstan- 
ces in which accused Qayum was 
caught, he does not deserve the bene- 
fit of Section 4 of the Act”. 


2. The appeal filed against the 
conviction and sentence however was 
sed and his prayer for giving 
him the benefit under the Act was also 
rejected. Thereafter he filed a revision 
petition against his conviction and sen- 
tence in the High Court of Patna 
where, as appears from the judgment 
of that Court, the only point that was 
urged on behalf of the Appellant was 
that on the date when the revision 
came on for hearing the Appellant was 
below 20 years and the benefit of the 
provisions of the Act should have been 
given to him. The High Court after 
referring to the reasons given by the 
Trial Court said that the Probation Offi- 
cer had not made any recommendations 
for granting benefit under the Act to 
the other accused Shamim, in as much 
as he was a hardened criminal and a 
habitual pick pocket and therefore 
rejected: the Revision Petition as in its 
opinion the Trial Court was justified 
in not granting the benefit under the 
Act because of “the association of the 
petitioner with such a hardened crimi- 
nal and a pick pocket...” 


3. In our view neither the Trial 
Court, the Appellate Court, nor 
the High Court applied their mind 
to the requirement of the provi- 
sion of the Act. As pointed out by 
this Court in Rattan Lal v. State of 
Punjab, AIR 1965 SC 444 "The Act is 
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a Paane in the progress of the 
modern liberal trend of reform in the 
field 'of penology. Itis the result of the 
recognition of the doctrine that the 
object of criminal law is more to re- 
form| the individual offender than to 
punish him”. The provisions of the Act 
must therefore be .viewed in the light 


of laudable reformatory object 
which the legislature was seeking to 
achieve by enacting the legislation. The 


Act differentiated offenders below 21 
ye ofage whoare guilty of having 
co itted an offence punishable with 
death or imprisonment for life and 
ae who are guilty of alesser offence. 
t is 
Pole ite the age of 21 years and guil- 
ty off lesser offences than those puni- 
shable with death and life imprison- 
ment! that an injunction is issued to the 
Court not to sentence them to impri- 
sO nf unless it is satisfied that hav- 
ing regard to the circumstances of the 
case including the nature of the offence 
and the character of the offenders, it 
is not desirable to deal with them 
under Sec. 3 and Sec. 4. It is also pro- 
vided in sub-see. (2) of Sec. 6 that the 
Court shall for the purposes of satisfy- 
ing itself whether it should give the 
offender the benefit referred to in sub- 
sec. (1) call for and consider a report 
‘from!a Probation Officer ` along with 
any other information available to it 
relating to the character, physical and 
mental condition of the offender. 





empowers the Court to release’.an of- 
fender after admonition where. he has 
been found guilty of having committ- 
‘ed offence under Sections 379, 380, 
381, 404, 420 or any offence punishable 
with imprisonment of not more than 
two years or fine or both either under 
the indian Penal Code ‘or under any 
other law and that there is no previ- 
ous ¢onviction proved against him; 
while Sec. 4 empowers it to release an 
offender on probation of good charac- 
ter whereit considers it expedient to 
do eee of sentencing him at once 





to any punishment. In’ Rattan Lal’s 
case a question had arisen as to whe- 
ther Section 11 (2) of the Act circum- 


scribes the jurisdiction of an Appellate 
Co to make an order under the Act 
only jin a case where the Trial Court 
could have made that order, and conse- 
quently in-an appeal against an order 
of the High Court passed in exercise 
of its revisional jurisdiction, this vaun 


only in the case of offenders who 


4. It may be noted that Sec. 3 


A.I. R. 


could pass such an order. It was held 
that the phraseology used therein was 
wide enough to enable the Appellate 
Court or the High Court to make such 
an order and that it was purposely 
made comprehensive as the Act was 
made to implement a social reform, as 
such either it could do so itself or 
direct the - High Court to: do so. In 
either case the provisions of Sec. 6 of 
the Act have to be complied with. 


5. In this case it is true that the 
Trial Court, the Appellate Court as 
well as the High Court did consider 
the question of giving the benefit to 
the Appellant under Sec. 6 but in our 
view they have completely misdirected 
themselves to the essential . require- 
ments of that provision. The Probation 
Officer’s report’ nowhere indicates that 
the accused is‘an associate of accused: 
Shamim’. The High Court thought ap- 
parently he is an associate of Shamim. 
Even if Shamim wasa hardened crimi- 
nal as it appears from the Probation 
Officer’s report dealing with that ac- 
cused there wasno warrant for inferr- 
ing that the Appellant was his associate. 
A reference to the report of the Proba- 
tion Officer dated 7-8-65 would show 
that the accused was approximately 18 
years of age and was physically and 
mentally normal. Though he was illi- 
terate he had a vocational aptitude for 
tailoring and was working in the Bihar 
Tailoring Works. He was interested 
towards his work as a tailor and beha- 
ves properly with his father and bro- 









to the report that he comes 
poor family and though he has no land- 
ed property he has a house of his own 


the neighbours is also in his favour. 
the end the Probation Officer express- 
ed the view that there is no report 
against the character of the offender, 
no previous conviction has been proved 
against him prior to this case and in 
the circumstances mentioned by him 
the release on probation may be a 
suitable method to deal with him. He 
therefore recommended that he be 
released on probation by getting his 
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prisonment would itself achieve the 
object of associating i with 
hardened criminals which 


appear and receive 
Trial Court whenever called upon to 
do so within a period of one year and 
during that time to keep the peace and 
be of good behaviour. The Trial Court 
is directed to take a bond from the Ap- 
pellant and a surety bond from the 
Appellant’s father as aforesaid. His 
bail bond will enure till then and will 
be deemed to be cancelled after the 
directions are carried out. 


Appeal allowed. 
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Appeals), Appellant v. The State of 
Mysore (In C. A. No. 1079 of 1967), 
Mysore Sales Tax Appellate Tribunal 
and others (In C. A. No. 1080 of 1967), 
Respondents. 

Civil Appeals Nos, 1079 and 1080 
of 1967, D/- 11-11-1971. 

Constitution of India, Art. 246 (3) 
— Power of State Legislature to make 
Jaws having retrospective effect 
Section 5 (5A) of the Mysore Sales Tax 
Act (25. of 1957) as amended by Mysore 
Act 9 of 1964 is not invalid. (X-Ref: 


*(Sales Tax Revn.Petn. No. 52o0f 1965 
and Writ Petn. No. 2349 of 1965, D/- 
16-11-1966 — Mys). 
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denying him the benefit of the provi- 
sions of the Act. To sentence him to - 


came declared goods, 


Sch. 7, List 2, Entry 54) — (X-Ref: 
Sales Tax — Mysore Sales Tax Act 
(25 of 1957), S. 5 (5-A) (as amended 
by Mysore Act 9 of 1964)) — (X-Ref: 
Sales Tax — Central Sales Tax Act 
(1956), S. 15). (Paras.19 to 21) 

When during assessment period 
1-10-1957 to 31-3-1958, the Mysore 
Legislature was competent to impose 
tax on sale of textiles at a rate in ex- 
cess of that specified in Section 15 of 
the Central Sales Tax Act, textiles be- 
ing not declared goods during that 
period, the Mysore Legislature could 
as well impose such tax retrospectively 
for that period even after textiles be- 


(Paras 19 to 21) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1729 (V 51) 
= (1964) 8 SCR 217, Hajee 
Abdul Shakoor and Co. v. State - 


of Madras 18 
(1963) 14 STC 742 = (1964) 2 

SCR 888, Innamuri Gopalam v. 

State of Andhra Pradesh 12 
(1961) Writ Petn. No. 368 of 

1961 (Mys) 12, 15 


Mr. S. T. Desai, Senior Advocate, 
(Mr. T. A. Ramachandran, Advocate, 
with him), for Appellant (In both the 
Appeals); Mr. A. R. Somanatha Iyer 
Sr. Advocate, (M/s. M. S. Narasimhan 
and R. B. Datar, Advocates with him), 
for Respondent (In C. A. No. 1079) 
of 1967) and Respondents Nos. 2 to 4 
(In C. A. No. 1080 of 1967). 

The following Judgment of the 
Court was delivered by 

MATHEW, J.:— These two ap- 
peals, by Special leave, are from the 
judgment dated November 16, 1966 of 
the Mysore High Court in S. T. R. P. 
No. 52 of 1965 and Writ Petition 
No. 2349 of 1965. 

2. ° The appellant was a dealer, 
among other things, in textiles, with 
its head office at Mercara and a branch 
at Bangalore. It was assessed to sales 
tax on April 29, 1965 under the Mysore 
General Sales Tax Act, 1957, on’ its 
turnover for the period from October 
1, 1957 to March 31, 1958. The ques- 
tion in dispute was whether the turn- 
over. of Rs. 3,87,200 estimated to be 
the value of the stock of mill cloth 
held by the Appellant on December -14, 
1957 was exigible to tax. The con- 
tention of the Appellant before the as- 
sessing authority was that the turn- 
over related to mill cloth .on which 
the additional excise duty was not pay- 
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able and therefore not paid and so the 
turnover was exempt from sales tax. 
The contention was rejected. The Ap- 
pellant appealed to the Deputy Com- 
missioner of Commercial Taxes. The 
appeal was dismissed. Its further ap- 


peal tb the Sales Tax Appellate Tri-- 


bunal lalso proved unsuccessful. 


3... The Appellant took the 
matter in revision to the Mysore High 
Court jand it also filed a writ peittion. 
Its contention in the writ petition was 
that b-section (5A) introduced in 
Section 5 of the Mysore General Sales 
Tax Act, 1957 by Act No. 9 of 1964 
under|which the levy was made was 
ultra | vires the powers of Mysore 
Legislature and therefore void. 

4. A Division Bench of the High 
Court {by a common judgment dismiss- 
ed the petitions. 


5. The Mysore Sales Tax Act, 
1957 hereinafter referred to as “the 
Act”, game into force on October 1, 
1957. |Section 5 of the Act is the prin- 
cipal ¢harging section. Under the Act, 
as it | stood originally promulgated, 
cloth of various categories specified in 
items Nos. 1 to 7 in the Second Sche- 
dule to the Act was subjected to a single 
point levy in accordance with the pro- 
visions of Section 5 (3) of the Act. 


6. Pursuant to a proposal for 
imposition of additional duties of ex- 
cise in respect of certain articles in- 
cluding cloth, in lieu of the sales tax 
leviable by the several States in India, 
Parliament passed the Additional Duties 
of Excise (Goods of Special Im- 
portance) Act, 1957, (58 of 1957), which 
came into force on December 24, 1957. 
The Mysore Sales Tax (Amendment) 
Ordinance 1957, (Mysore Ordinance 9 
of 1957) came into force on Decem- 





ber 14, 1957. The Ordinance was re- 
ee by the Mysore Sales Tax 
(Ameridment) Act, 1958 (Mysore Act 


No. 9 lof 1958) which was given retros- 
pective effect as from December 14, 
1957. 
7. Sub-section (5A) inserted in 
Sectioh 5 by the Amending Act No. 9 
of 1958 read as follows:— 

“(BA) Notwithstanding anything 
contained in sub-sections (3) and (5), 
and subject to the provisions of sub- 
section (1) of Section 8, in respect of— 

(ab (i) the sale of goods mention- 
ed in Items 1, 2, 3, 4, 5, 6, 7, 27, 28, 
29, 30; 31, 32 and 42 of’. the Second 
Schedule, and 





A. I. E. 


(ii) the purchase of the goods 
mentioned in Item 3 of the Third 
Schedule; 


on which excise duty or additional ex- 
cise duty levied by the Central Gov- 
ernment with effect from the four- 
teenth day of December, 1957, has not 
been paid; 

(b) the sale of goods mentioned 
in Items 33 and 42 ofthe Second Sche- 
dule held in stock by the dealer on the 
fourteenth day of December, 1957, on 
Ehei the said excise duty is not pay- 
able: 
the tax payable under this Act ‘shall 
be levied at the rates and at the points 
specified in the said Second or Third 
Schedule, as the case may be, on the 
dealer in such goods whatever his total 
turnover during the year relating to 
such goods may be.” 

8-9. The existing Section 8 of 
the Act was renumbered as sub-sec- 
tion (1) thereof and continued to read 
as follows:— 

“No tax shall be payable under 
this Act on the sale of goods specified 
in the Fifth Schedule subject to the 
conditions, and exceptions, if any, set 
out therein.” 


10. The following sub-section 
(2) was added by Amending Act No. 9 
of 1958 to Section 8:— 

(2) Subject to the provisions of 
sub-section (1) in respect of the sale or 
purchase of the goods mentioned in 
Items 1, 2, 3, 4, 5, 6, 7, 27, 28, 29 
30, 31, 32 and 42 of the Second Sche- 
dule acquired by a dealer on or after 
the fourteenth day of December, 1957, 
on which the said excise duty is not 
payable shall be exempt from the tax 
payable under this Act.” 

11. Entry No. 8-A in Fifth 
Schedule in the Amending Act No. 9 of 
1958 was to have effect from 1-4-58. 
The entry reads:— 

"8-A. All varieties of textiles, 
namely, cotton, woollen or silken in- 
cluding, rayon, art silk or nylon, whe- 
ther manufactured by handloom, 
powerloom or otherwise but exclusive 
to pure silk.” 

12. In Writ Petition No. 368 of 
1961, the Mysore High Court consider- 
ed the effect of these amendments. 
Applying the principle enunciated by 
this Court in Innamuri Gopalam v. 
State of Andhra Pradesh, (1963) 14 
STC 742 (SC), the Court held that be- 
fore the charge created by Section 5 
(5-A) (a) can come into operation ex- 
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cise duty or additional excise duty 
should have been levied and the same 
not paid by the assessee. And as it 
could not have been levied if it was 
not leviable under law, Section 5 (5-A) 
(a) was inapplicable. The Court said 
that admittedly, additional excise duty 
was not leviable on the stock of cloth ‘in 
question. The Court further held that 
Entry 8-A of the Fifth Schedule com- 
pletely exempted the stock of cloth 
from the payment of any sales tax. 

13. In view of the above deci- 
sion of the High Court, a further 
amendment was effected by the Mysore 
Legislature by enacting Mysore Sales 
Tax (Amendment) Act, 1963 (Mysore 
Act No. 9 of 1964) whereby the new 
sub-section (5-A) was inserted in the 
place of the sub-section of the same 
number introduced by Mysore Act 
No. 9 of 1958. 

14. The substituted sub-sec- 
tion, according to Section 5 (5) of the 
Amending Act was deemed always to 
have been there. The new _ sub-sec- 
tion (5-A) reads as follows:— 

“(5-A) Notwithstanding anything 
contained in sub-sections (3) and (5),— 

(i) in respect of the sale of goods 
mentioned in Items 1, 2, 3, 4, 5, 6, 7, 
27, 28, 29, 30, 31, 32, 33, 34 and 42 of 
the Second Schedule and 

(ii) the purchase of the goods 
mentioned in Item 3 of the Third Sche- 
dule, held in stock by any dealer on 
the fourteenth day of December, 1957, 
tax shall be levied at the rates and at 
the points specified in the said Second 
or Third Schedule, as the case may be, 
on the dealer on such goods whatever 
his total turnover during the year relat- 
ing to such goods may be: 

Provided that no tax under this 
sub-section shall be payable by a 
dealer who is a manufacturer of such 
goods on production of proof that ex- 
_cise duty or additional excise duty le- 
vied by the Central Government with 
effect from the fourteenth day of De- 
cember, 1957, has been paid in respect 
of the manufacture of such goods.” 

15. The main argument of the 
Appellant before the High Court was 
that sub-section (5-A) of Section 5 as 
amended by Act No. 9 of 1964 purport- 
ed to levy tax not on actual sales but 
on fictitious or deemed sales, and 
therefore the sub-section was bad, as 
the Legislature had no power pursuant 
to Entry 54 of State List of the Seventh 
Schedule to the Constitution to tax non- 
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existent sales. The Court overruled 
the contention and held that the tax 
imposed was on actual sales and not on 
deemed or fictitious ones. The Court 
also held:— 


“t will be remembered that the 
position as stated in the judgment of 
this Court in Writ Petition 368 of 1961 
(Mys) was thatthe total effect of the 
amendment was. to give paramount 
operation or importance to sub-s, (1) of 
Section 8 which was a categorical 
statement of exemptions. The open- 
ing words of sub-section (5-A), as then 
inserted, also included the expression 
subject to sub-section (1) of Section 8. 
The said expression was totally dele- 
ted when by the subsequent amend- 
ment a new text was substituted for 
sub-section 5-A. Another important 
circumstance is that, where as sub- 
section 5-A as originally introduced 
contained the words “on which excise 
duty or additional excise duty levied 
by the Central Government with effect 
from the fourteenth day of Decem- 
ber 1957, has not been paid”, no such 
words are found in the text of the 
substituted sub-section 5-A. On the 
contrary, the position was simplified 
by stating that tax will be levied in 
respect of sales or purchases, as the 
case’ may be, relatable to the stock 
held by the dealer on 14-12-1957, and 
the possibility of taking a case beyond 
the purview of the sub-section was 
limited to manufacturers by stating 
the idea separately in a proviso.” 


16. Before us, counsel for the 
Appellant did not attack the reasoning 
of the High Court on any of the 
grounds taken in the special leave 
petition. The - Appellant, however, 
sought permission by C. M. P. 4827/70 
to raise an additional ground, namely, 
that on February 27, 1967 the date on 
which the Mysore Act No. 9 of 1964 
came into force textiles having become 
declared goods the Mysore State Legis- 
lature was competent to levy tax on 
sales of textiles only subject to the 
restrictions and conditions laid down 
in Section 15 of the Central Sales Tax 
Act, 1956, one of the restrictions being 
that the rate of tax should not exceed 
two per cent., and as on that day the 
Legislature had lost its power to make 
a law for levy of sales tax on sales of 
textiles at rates ranging from 3% to 
10%. Section 5-A introduced by Act 
No. 9 of 1964 was bad-or at any rate 
the rates provided in the Second Sche- 
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dule to the Act would stand modified 
pro tanto. Being a pure question of. 
law, we permitted the Appellant to 
urge t 7 ground in support of the ap- 
peals and allowed the said application. 
1 The- relevant. portion of 
Section 15 of the Central Sales Tax Act 
as it stood on February 27, 1964 ran as 
follows:— 


“15. Every sales tax law of a State 
‘shall, so far as it imposes or autho- 
rises the imposition of a tax on the 
_. Sale of purchase of declared goods, be 
subj to the following restrictions 
and conditions, namely:— 


(a} the tax payable under that law 
in respect of any sale or. purchase of 
such goods inside the State shall not 
exceed) two per cent. of the 
purchase price thereof, and such tax 


shall not be levied at more than one - 


stage: 
3 x xX x x.” 
18 Counsel for the Appellant 
contended that Act No. 9 of 1964 was 
retrospective in character and for 
enacting such a measure the Legisla- 
ture must have power on the date of 
the enactment and that its competency 
at some anterior time is immaterial. 
In other words, the contention was 
that ifi the Mysore Legislature had no 
power lon February 27, 1964 to impose 
tax onjsales of declared goods at a rate 
in excess of that specified in Section 15 
of the ‘Central Sales Tax Act as it stood 
then, namely 2%, it was-not competent 


to the gislature to give retrospective 
effect Section 5-A covering the 
period of assessment here even if 


during|that period it had the power to 
do so. | Counsel submitted that: even 
though textiles were nòt declared 
goods during the assessment period 
namely from October 1, 1957 to 
March 31, 1958 and the State Legisla- 
ture was competent to levy sales tax at 
a rate higher than that ‘specified in 
Section 15 of the Central Sales Tax 
Act as it then stood, the legislature lost 
that power the moment: textiles be- 

keciared goods and that its power 
to tax sales of textiles became restrict- 
ed to 3% at the time of the enactment 
of Act|No. 9 of 1964 and therefore 
even for the assessment period it could 
not haye passed a law imposing tax at 
a rate in excess of two per cent. In 
support of this proposition, counsel re- 
lied upon certain observations in A. 
Hajee Abdul Shakoor and Company v. 
State of Madras, (1964) 8 SCR 217 at 
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sale or ' 


A.LR.: 


p 231 = (AIR 1964 SC 1729); one of 
the questions which this Court, had to 
consider in that case was whether the 
Madras Legislature was competent to 


- enact the provisions of sub-section (1) 


of Section 2 of the Madras General 
Sales Tax (Special Provisions) Act, 
1963. Hides and skins had been de- 
clared under Act LII of 1952 to be ` 
essential for the life of the community. 
Article 286 (3) of the Constitu- 
tion as it stood before its amend- 
ment by the Constitution VI Amend- 
ment Act of 1956, on Septem- 
ber 11, 1956 provided that no law 
made by the Legislature of a State 
imposing or authorising the imposition 
of a tax on the sale or purchase of any 
such goods as have been declared by 
Parliament by law ‘to be essential for 
the life of the community shall have 
effect unless it has been reserved for 
the consideration of the President and 
has recéived his assent. By August 28, 
1963, when the Act. wa3 enacted by the i 
Madras Legislature, Article 286 (3) had 


- been amended and Act LII of 1952 had 


also been repealed. Consequently there ° 
was no Constitutional requirement for 
the Act being reserved for the assent 
of the President before it could be en- 
forced. But it was contended for the 
petitioner there that the Act was real- 
ly enacted for a period, whenif passed, 
it had to receive the President’s assent 
for its enforcement and that therefore 
the State Legislature could not even in 
1963 enact this provision affecting the 
taxation law in respect of the sale or 
purchase of goods which were goods 
declared essential for the life of the 
community. It was in repelling this . 
contention that this Court said that the 
State Legislaure was free to enact 
laws which would have retrospective 
operation and “its competence to make 
a law for a certain past period,. depends 
on its present legislative power and 
not on what it possessed at the period 
of time when its enactment is to have 
operation.” 

19. We do not think that the 
above proposition has any application 
to the case in hand. The question here 
is whether Mysore Legislature’ was 
competent in 1964 to impose tax on 
sales of textiles during the assessment 
period namely from October 1, 1957 to 
March 31, 1958 at a rate in excess of 
that specified in Section 15 of the Cen- 
tral Sales Tax Act as it stood then, 
when textiles were not declared goods.| . 
We think that imposition of sales tax 
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on textiles at the rate specified in the 
Second Schedule to the Act before they 
became declared goods was permissible 
for the Legislature of Mysore. The 
power of the Legislature to retrospec- 
tively levy tax has not been contro- 
verted. i 


l 20. There was no fetter on the 
poni of the Legislature of Mysore on 
ebruary 27, 1964 in enacting a 
measure imposing sales tax on the 
turnover of undeclared goods during 
the assessment period at the rate spe- 
cified in the 2nd Schedule to the Act. 
It was because textiles became declar- 
ed goods from April 1, 1958 that the 
Mysore Legislature lost its power to 
tax the sales of textiles ata rate 
higher than that specified in Section 15 
of the Central Sales Tax Act, as it 
stood at the relevant time. Though 
the goods on the sale of which tax 
was imposed remained the same in 
substance, their legal quality became 
different. As textiles were not de- 
clared goods before April 1, 
there was no inhibition on the part of 
the Mysore Legislature in subjecting 
the turnover of sales of textiles before 
\that period to a tax higher than that 
specified in Section 15 of the Central 
Sales Tax Act. i 
21. The matter can be looked 
at from a different angle. As we have 
already indicated, by virtue of Sec- 
tion 5 (5) of the Act No. 9 of 1964, the 
substituted sub-section (5-A) was 
deemed to have been in the Mysore 
General Sales Tax Act always. The 
. only limit on the power of a legisla- 
ture to create a fiction is that it 
hould not transcend its power by its 
creation. The limitation on the power 
of the Legislature of Mysore in 1964 
when it enacted Act No. 9 of 1964 was 
that on the sale of declared goods it 
could not have imposed sales tax at a 
rate higher than that specified in Sec- 
tion 15 of the Central Sales Tax Act as 
it stood then. There was no limitation 
on its power to impose tax on the turn- 
over of sales of textiles before April 1, 
1958, when they were not declared 
goods. 


22. +. The question whether after 
April 1, 1958 when textiles became de- 
clared goods, the rate of tax as provid- 
ed in the Second Schedule to the 
Mysore General Sales Tax Act 1957, as 
amended, would stand modified in 
view of Section 15 of the Central Sales 
Tax Act, 1956 does not arise for consi- 
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deration before us and so we express 
no opinion on that aspect. 


23. We dismiss the appeals 
with costs. There will be only one 
hearing fee. 

Appeals dismissed. 
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(From: Bombay)* 


P. JAGANMOHAN REDDY AND 
D. G. PALEKAR, JJ. 


Mahadeo Hari Lokre, Appellant v. 
ao State of Maharashtra, Respon- 
ent. 


Criminal Appeal No. 37 of 1969, 
D/~ 23-11-1971: ` j 

Penal Code (1860), S. 304-A — 
Negligent driving along public way — 
If a pedestrian suddenly crosses a road 
without taking note of the approaching 
bus there is every possibility of his 
dashing against the bus without the 
driver becoming aware of it. The hus 
driver cannot save accident however 
slowly he may be driving and there- 
fore he cannot be held to be negligent 
in such a case. Cri. Appeal No. 790 of 
1967, D - 24-1-1969 (Bom.), Reversed. 

(Para 4) 

Vineet Kumar, for Appellant; 
M. C. Bhandare, Senior Advocate, for 
Respondent. 

The Judgment of the Court was 
delivered by 

PALEKAR, J.:— This appeal by 
special leave arises out of an order of 
conviction and sentence passed by the 
learned Presidency Magistrate, IV 
Court, Giragaum, substantially con- 
firmed in appeal by the High Court of 
Bombay. The appellant was convicted 
under Section 304-A, IPC and sen- 
tenced to one year’s rigorous imprison- 
ment and a fine of Rs. 2,000/-. In ap- 
peal the fine was reduced to Rupees 
1,500/-. . 

2. The facts are that the de- 
ceased Ravikant Vasant Mhatre and his 
friend Vijay Kumar, P. W. 2 were 
standing at the Western corner of the 
first Panjrapole Lane, C. P. Tank 
Road eating pan at a Pan Shop at about 
11.00 P. M. on 18-10-1966. The C. P. 
Tank Road runs from South to North 


*(Cri. Appeal No. 790 of 1967, D/~ 24-1- 
1969.) 
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and is about 40 wide. The first Panj- 
raploe Lane meets it on the Eastern 
side shown in the sketch Ext. D. 
The two friends may be taken to be 
roughly standing near about the point 
B in the sketch. After eating pan, 
oe said that he would go home, 
for which purpose, it appears, he first 
crossed over to the Western side of the 
C. P. Tank Road. P. W. 2 Vijay Kumar 
lost sight of him but about half a 
minute later he heard a commotion. So 
he turned back and saw that a double 
decker Bus of the B. E. S. T. was stand- 
ing on the road. Going nearer, he 
found |that his friend Ravikant was ly- 
ing on! the left side of the Bus with his 
left palm and part of the face smash- 
ed. Ravikant was removed to the Hos- 
pital where he died on 21-10-1966. One 
other | gentleman named Dayanand 
Tukaram Shinde, P. W. 1 was standing 
at the Ipoint C. He claims to have seen 
how the accident occurred and it was 
he whp gave the First Information in 
this case. According to the F. I. R. 
filed by that witness, Ravikant was 
a along the C. P. Tank Road 
from South to North and he was 





thro down by.the Bus which came 
from behind. The Bus was also ply- 
ing fr South to North. The accused 


was the Driver of the Bus. He had put 
on the] brakes immediately after the 
impact| and the Bus came to a halt 
within|4 or 5’. The High Court came 
to the conclusion that it was not possi- 
ble to oe that the Driver was rash in 
driving the Bus, but in its opinion the 
appéllant was criminally negligent in 
not keeping his eyes on the road while 
driving) the vehicle through a busy lo- 
cality, | On that ground the conviction 
recorded by the Magistrate was con- 
irmed by the High Court. 


3. The High Court agrees that 
it could not be said that the appellant 
was driving the Bus at high speed. 
Being a busy locality even at that time 


of the night, that was not possible. The 
High Court also agrees that the Bus was 
being driven on its correct side, consi- 


derable| distance away from the foot- 
path. In fact the impact took place about 
14 away from the Western edge of the 
road. So the question is how this ac- 
cident gas. The appellant’s case 
is that he was driving the bus neither 
rashly nor negligently and that the 
deceased Ravikant came suddenly and 
slipped der the bus. The speed of 
the bus|was just 10 miles an hour. 





4, It must be said that there is 
really no good evidence on the side of 
the prosecution to show how exactly 
the accident took place. All that 
P. W. 2 Vijay Kumar, the friend of the 
deceased, was able to say was that the 
deceased left him at point B. Since 
the deceased came under the left front 
wheel, it can be only inferred that he 
must have crossed the road to the Wes- 
tern side. That seems to be borne out 
by the F.I.R. of P. W. 1, Dayanand 
who says that when he was standing 
near point C he saw Ravikant going 
by the C. P. Tank Road towards tin 
batti, that is, towards the North and at 
that time he saw the bus dashing 
against him with its left side mud- 
guard. The High Court has, in one 
place, held that while Ravikant was 
going along the road from South to 
North, he was suddenly dashed by the 
bus coming from behind. In the first 
place, it is rather difficult to hold that 
Ravikant would be walking in that 
street from South to North some 14’ 
away from the Western kerb of the 
road. Secondly in his evidence before 
the Court Dayanand, P. W. 1. did not 
stick to this case in the 
stated that Ravikant was actually 
crossing from the Western side of the 
road to the Eastern side of the road. If 
that is true, it will only mean that 
Ravikant was not- dashed from behind 
as he was going towards North but the 
impact took place when he was cross- 
ing the road from West to East. The 
High Court was not quite clear on the 
point and sb it observed at another 
place “that was precisely the reason 
why he (appellant) could not see the 
man walking ahead of him or trying 
to cross the road in front of his bus.” 
If Ravikant was walking along the 
street in front from South to North and 
the bus was coming from behind, it can 
be legitimately said that the Driver 
of the bus would see him in front and 
if he dashed against Ravikant as he 
was walking along, that would un- 
doubtedly amount to negligence on the 
part of the Driver. It may have been, 
perhaps, fool-hardy on the part of 
Ravikant to walk in the middle of the 
road about 14’ away from the kerb. 
But that would not justify the Bus 
Driver knocking him down after taking 
due note that he was walking straight 
in front of the Bus. But the case as- 
sumes a different complexion if we 
agree with the sole eye witness in the 
case Dayanand P. W. 1 that at the time 
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of the impact Ravikant was actually 
crossing the road from West to East. 
That would mean that if Ravikant 
suddenly crossed the road from West 
to East without taking, note of the ap- 
proaching bus there was every possi- 
bility of his dashing against the bus 
without the Driver becoming aware of 
his crossing till it was too late. Ifa 
person suddenly crosses the road the 
Bus Driver, however, slowly he may 
be driving, may not be in a position to 
save the accident. Therefore, it will 
not be possible to hold that the Bus 
Driver was negligent. 

5. In the result, therefore, the 
appeal will have to be allowed. The 
order of conviction and sentence is set 
aside and the appellant is acquitted. 
Fine, if paid, shall be refunded. Bail 
bond to be cancelled. 

j Appeal allowed. 


AIR 1972 SUPREME COURT 223 
(V 59 C 48) 
(From Assam: AIR 1966 Assam 29) 


S. M. SIKRI, C. J., J. M. SHELAT, 
I. D. DUA AND G. K. MITTER, JJ. 


The State of Assam and others, 
Appellants v. Ka Brhyien Kurkalang 
and others, Respondents. 

Civil Appeals Nos. 
1969, D/- 23-11-1971. 

Constitution of India, Sch. 6, 
Para 19 (b) — Transitional provision 
— Governor’s power to promulgate 
regulation — Regulation promulgated 
by the Governor does not automatically 
cease to have effect on the District 
Council being constituted. (Para 18) 

Where Governor has issued a re- 
gulation directing that certain laws 
specified in the schedule to the regula- 
tion would be applicable to the area 
specified in the regulation the laws 
ean be brought into force even after 
the District Council is constituted and 
the power of the Governor to bring in- 
to force the laws set outin the schedule 
will cease to have effect only when the 
regulation is removed from statute. 
AIR 1966 Assam & Naga. 29, Reversed; 
AIR 1947 F. C. 38 and AIR 1970 SC 
951, Followed. (Para 18) 

The power conferred on the Gov- 
ernor under Para 19 (b) is manifestly 
a legislative power and is without any 
limitations even in regard to matters 
in respect of which he can promulgate 


LO/LO/F968/71/RGC/BNP 


1162-1173 of 





State of Assam v. K. B. Kurkalang (Shelat J.) 


[Pr. 1] S. C. 223 


a regulation. The only limitation to 
that power is the requirement of the 
Presidential assent without which the 
regulation would have no effect. 
(Paras 9, 10) 
It is true that the power is to be 
exercised “until a District Council is 
so constituted for an autonomous dis- 
trict.” But that only places a Hmit to 
the period until which it is exercisable, 
and not any limitation upon the extent 
of the power or the period during 
which a regulation made by him would 
be in force once it is validly made. 
Further, there is no provision either in 
paragraph 19 or paragraph 12 suggest- 
ing that such a regulation is to remain 
in force and have effect only until a 
District Council is constituted. In the 
absence of any such limitation, there 
is no warrant for saying that a regu- 
lation ceases to have effect once the 
District Council is constituted. The 
words “such a District Council is so 
constituted” have reference to the 
period during which the legislative 
power of the Governor is to enure and 
not to the period upto which the re- 
gulation which is made during the 
time that the power enures is to remain 
in force. Like every other piece of 


‘legislation, the regulation continues to 


operate and remains effective until 
it is either annulled or repealed under 
some legislative power. (Para 12) 
Thus, a notification issued by Gov- 
ernor of Assam under United Khasi- 
Jaintia Hills District (Application of 
Laws) Regulation (5 of 1952) extending 
the Eastern Bengal and Assam Excise 
Act (1910) to the United Khasi-Jaintia 
Hills District even though issued after 
a District Council is constituted i.e. 
after Governor ceased to have power 
under Para 19 (b), is perfectly valid. 
(Para 18) 


Cases Referred: Chremological Paras 


(1970) AIR 1970 SC 951 (V 57) 
= (1970) 3 SCR 233 = 1970 
Cri LJ 875, Ram Kirpal v. State 
of Bihar 14, 15 
(1961) ATR 1961 SC 276 (V 48) 
= (1961) 1 SCR 750, T. Cajee 
v. U. Jormonik Siem 11 
(1947) AIR 1947 FC 38 (V 34)= 
1947 FCR 141 = 48 Cr LJ 886, 
J. K. Gas Plant Manufacturing 
Co. Ltd. v. King Emperor 13 
The following Judgment of the 
Court was delivered by . f 
SHELAT, J.:— These appeals, 
under certificate, arise out of the writ 
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petitions filed by the respondents in 
the High Court- of Assam and Naga- 
challenging the validity of the 
Khasi-Jaintia Hills Districts 
cation of Laws) Regulation, V of 
1952 promulgated by the Governor of 
arh under paragraph 19 (1) (b) of 
Schedule to the Constitution, 
the notification, dated September 8, 
1961, | issued thereunder extending 
thereby the Eastern Bengal and Assam 
Excise Act, 1910 to the United ‘Khasi- 
Jaintia Hills District, and the order of 
the D Deputy Commissioner refusing re- 
newall of a permit authorising the res- 
pondebts to distil liquor from millet 
on the ground that there could not be 
a renewal of the original permit as 
that permit was issued by one who had 
no authority to issue it. The High 
Court allowed the writ petitions on the 
ground that the Governor had issued 
the s Regulation under the provi- 
sions of paragraph 19 (1) (b) which are 
ional, that is, until a District 
for the area was constituted, 
which| was done in June , 1952, that 
once such a council was set up, he 
aoe exercise the power under 
paragraph 19, that any regulation made 
fhe sibni? could remain effective un- 
til that period only, and that therefore, 
the notification issued in September 


1961, extending the Excise Act had no, 


Consequently, there was, ac- 
to the High Court, no Excise 
idly in force in the said District 
under which the respondents could be 
prevented from distilling liquor. The 
P thus, raise the question of in- 
terpretation of paragraph 19 (1) (b) 
and the scope and extent of the power 
of the ‘Governor thereunder. 


Prior to August 15, 
the eres originally known as Khasi 
States were ruled by Chiefs with cer- 
tain limited powers under special re- 
lations |with the British Government 
as the paramount power. The para- 
mountcy having lapsed on the passing 
of the Indian Independence Act, 1947, 
those chiefs acceded to the Dominion 
of agra under Instruments of Acces- 


1947, 


er which the existing adminis- 
arrangements were continued. 
Later or the Khasi States were merg- 
ed in State of Assam as specifed in 
the First Schedule to the Constitution, 
and su¢h of the powers which the 
. Chiefs possessed till then came to an 
end. wever, under Articles 244 and 
275 read with the Sixth Schedule, cer- 
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tain special provisions were made re- 
garding the governance of these areas 
despite their forming part of the State 
of Assam. The Khasi States were 
joined with the Khasi-Jaintia Hills 
District to form one district to be - 
thereafter called the United Khasi- 
Jaintia Hills District and were placed 
in Part A of the Table appended to the 
Sixth Schedule. We are not concern- 
ed with the subsequent constitutional 
developments in regard to these areas 
as the notification challenged by the 
respondents extending the Excise Act, 
1910 to them was issued in 1961, and 
the order of refusal by the Deputy 
Commissioner to permit the respon- 
dents to distil liquor was passed on the 
ae of that Act by that notifica- 
on. 

3. As aforesaid, the adminis- 
tration of the tribal ‘areas in the State 
of Assam is governed, by virtue of 
Articles 244 and 275 of the Constitu- 
tion, by the provisions contained in 
the Sixth Schedule. A perusal of Arti- . 
cle 244 (2) and the Sixth Schedule 
shows that though the areas included 
in Part A of the Table form part of 
the State of Assam and, therefore, . 
within the executive authority of that 
State and the legislative competence 
of both Parliament and the State Legis- 
lature extends over these areas under 
Arts. 245 and 246, a special adminis- 
trative set up for the tribal people, 
residing in these areas, has been set up 
with a view to establish a limited auto- 
nomy in view of the special characte-. 
ristics of the hills people. 


4. The scheme of the Sixth 
Schedule is that paragraphs 1 to 17 ap- 
ply to areas mentioned in Part A of 
the Table and paragraph 18 applies to 
areas mentioned in Part B ofthe Table. 
Paragraph 19 contains transitional pro- 
visions applicable until District Coun- 
cils, envisaged by paragraphs 2and 3 
are constituted. Paragraphs 20, 20A and 
21 lay down provisions with regard to 
the definition of tribal areas, rules as 
to interpretation and the amendment 
of the Schedule. 


5. Paragraph 1 provides that 
the tribal areasin Part A of the Table 
shall be an autonomous district. Para- 
graph 2 provides for the constitution 
of the District and Regional Councils, 
the election of their members and the 
term of office of such members. Para- 
graph 3 lays down the law making 
powers of the councils, both District 
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and Regional. These powers are in.res- 
pect of matters set out in items (a) to 
(i). Paras 4 to 11 make provision with 
regard to matters such as the adminis- 
tration of justice in autonomous dis- 
tricts and: 
primary schools, dispensaries, markets, 
cattle . pounds etc. District and Regi- 
onal Funds, assessment and collection 
of land revenue, imposition of certain 
taxes, issuance of licences and leases 
for prospec Dg for or extraction of 
minerals, regulation and .control of 
money lending and trading by non-tri- 
bals, and lastly, the .publication of 
laws, rules and regulations made under 
the schedule. 


6. Paragraph 12 (1) (a) provides. 


that notwithstanding anything in the 
Constitution, no Act of the Assam 
State Legislature in respect of the mat- 
ters specified in paragraph 3 with res- 
pect to which a District Council 
or a Regional Council may make 
laws, and no such Act prohibit- 
ing or restricting the consump- 
tion of any non-distilled alcoholic 
liquor shall apply to any autonomous 
district or autonomous region un- 
less in either case the District 
Council for such district or having 
jurisdiction over such region by public 
notification so directs. The District 
Council in so directing with respect to 
any such Act can also direct that the 
Act shall have effect subject to such 
exceptions or modifications as it thinks 
fit. Sub-cl. (b) of cl. (1) provides that 
the Governor may direct that any Act 
of Parliament ‘or of Assam Legislature, 
to which the provisions of sub-cl. (a) 
do not apply, shall not apply to an 
autonomous district or region, or shall 
apply to such district or region or any 
part thereof subject to such excep- 
tions and modifications as he may spe- 
cify. Under. cl. (2), a direction given 
under sub-cl. (a) by the 
Regional Council or under sub-cl. (b) 
by the Governor can have, retrospec- 
tive effect. 

7. From the language of this 
paragraph it is clear: 

1. that Parliament and the State 
Legislature have competence to make 
laws with respect to the respective 
matters assigned to them under the 
Seventh Schedule under Arts. 245 and 
246; 

2. that the expressions “Act of the 
Legislature of the State” and “Act of 
Parliament”? suggest that the laws 
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regions, establishment of 


- shall not apply or 


` District and Regional Council 


District or’ 
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referred to in this paragraph are post 
Constitution laws: 


3. that-an Act of the State Lepis- 
Tature, if it is in respect of any of the 
matters over which under paragraph 3 
a District Council or a Regional Coun- 
cil has the power to make laws, or if 
it is one which prohibits or restricts 
consumption of non-distilled alcoholic 
liquor, cannot apply ‘to any area in 
Part A of the Table unless the Dis- 
trict or Regional Council, as the case 
may be, so directs; 


4. in matters other than those 

specified in paragraph 3 and to which - 
sub-cl. (a) cannot apply, the Governor 
is empowered to direct that any Act of 
Parliament, or of the State Legislature 
shall apply with 
such exceptions or modifications ard 
to such district or region or any part 
thereof as he may direct. 
The object underlying paragraph 12 is 
to save the legislative powers of the 
con- 
ferred under paragraph 3 and to safe- 
guard the special characteristics of the 
people living in the autonomous dis- 
tricts and regions. 

8. Paragraph 19, as its margi- 
nal note indicates, contains transitional 
provisions. Its cl. (1) first directs the 
Governor to take steps as soon as pos- 
sible after the commencement of the. 
Constitution for the setting up of Dis- 
trict Councils for the autonomous areas 
specified in Part: A of the Table. It 
next provides that until that. is done, 
the administration of such districts 
shall vest in the Governor, and that 
such administration shall be carried on 
in accordance with the provisions there- 
inafter set out “instead of the forego- 
ing provisions of this Schedule’, that 
is to say paragraphs 1 to 18. Thus, 
paragraph 12 does not operate until 
district Councils for the autonomous 
districts under paragraph 2 have been 
constituted. Paragraph 19 next confers 
on the Governor two distinct powers, 
namely, 

(a) no Act of Parliament or of the 
State Legislature shall apply to any 
such area unless . the Governor ‘so 
directs, or, that such Act shall apply 
to the area or any specified part there- 
of subject to such exceptions or modi- 


fications as he thinks fit, and 


(b) he may make regulations for 
the peace and good government of any 
such area and any regulations so made 
may repeal or amend any Act of Par- 
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liament or of the State Legislature or 
any|existing law which is for the time 
being applicable to such area. 

Clause (2) provides that a direction 
made under sub-cl. (a) can be given 
retrospective effect. Cl. (3) lays down 
that) a regulation made under sub-cl. 
(b) dan have effect only when the Pre- 
sidemt has given his assent. 


p. We need not pause to con- 
sider sub-cl. (a) of clause (1) as it does 
not concern us for the time being. So 
far as sub. cl. (b) is concerned, the 
power conferred on the Governor is 
manifestly a legislative power and is 
without any limitations even in regard 
to matters in respect of which he can 
promulgate a regulation. The only limi- 
tation to that power is the require- 
ment of the Presidential assent with- 
out which the regulation would have 
no effect. 

10. The question then is, whe- 
ther the Governor was competent to 
promulgate Ordinance V of 1952, and 


to issue the impugned notification, 
rate 8, 1961? The ques- 





tion, our view, does not present any 
difficulty felt by the High Court and 


on account of which it came to the con- 
clusidn which it did. 
11. As the Regulation itself 


recites, it was passed under paragraph 
19 (1) (b) and for which the President’s 
A was obtained on May 3, 1952. 
Since| the District Council was consti- 
tutedlin June 1952 (see T. Cajee v. U. 
Jormanik Siem, (1961) 1 SCR 750 = 
(AIR 1961 SC 276)) and it was passed in 
pur ce of the power conferred by 
cL 


sub- (b) of cl. (1) of paragraph 19, 
no question as to the competence of 
the Governor can arise as the Consti- 


tution itself confers such a power on 
him. As aforesaid, there are no limita- 
tions on that power except in regard 
to the President’s assent. Consequent- 
ly, the poweris as plenary in its con- 
tent the power of a legislature. 
ri It is true that the power fs 
to be exercised “until a District Coun- 
cil is so constituted for an autonomous 
district.” But that only places a limit 
to the period until which it is exercis- 
able, and not any limitation upon the 
extent of the power or the period dur- 
ing ich a regulation made by him 
would be in force once it is validly 
made. Further, there is no provision 
either|in paragraph 19 or paragraph 
12 esting that such a regulation is 
to remain in force and have effect only 
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until a District Council is constituted. 
In the absence of any such limitation 
there is no warrant for saying that a 
regulation ceases to have effect once 
the District Council is constituted. The 
words “such a District Council is so 
constituted” have reference to the 
period during which the legislative 
power of the Governor is to enure and 
not to the period upto which the regu- 
lation which is made during the time 
that the power enures is to remain in 
force. Like every other piece of lepis- 
lation, the regulation continues to ope- 
rate and remains effective until it is 
either annulled or repealed under some 
legislative power. 


13. A similar distinction was 
made in J. K. Gas Plant Manufacturing 
Co. Ltd. v. King Emperor, 1947 FCR 
141 = (AIR 1947 FC 38) between the 
period of emergency contemplated by 
an Act which empowered the Gover- 
nor-General to promulgate an ordi- 
nance setting up Special Tribunal to 
try certain specified cases and the 
period during which such an Ordinance 
would subsist and have validity. It 
was held that the life of such an Ordi- 
nance would not be limited by the 
period during which it could be issued 
unless the Ordinance itself imposed 
such a limitation or other amending or 
repealing legislation did so. Therefore, 
the Special Tribunal constituted under 
such an Ordinance did not cease to 
exist by reason of the expiration on 
April 1, 1946 of the period specified in 
S. 3 of the Act. 


14. In Ram Kirpal v. State of 
Bihar, (1970) 3 SCR 233 = (AIR 1970 
SC 951) this court had the occasion of 
considering the provisions of the Fifth 
Schedule to the Constitution, and in 
particular its paragraph 5 (2) which 
empowers the Governor to “make 
regulations for the peace and good gov- 
ernment of any area in a State which 
is for the time being a scheduled area” 
and which power under sub-paragraph 
(3) includes the power to repeal or 
amend, while making such a regula- 
tion, any act of Parliament or of a 
State Legislature or any existing law 
which is for the time being applicable 
to the area in question. Explaining 
the content and the scope of that 
power, Ray, J., speaking for the Court 
observed at Page 244 of the report that 
the power contained in paragraph 5 (2) 
of that Schedule embraced the widest 
power to legislate for the peace and 
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good government for the area in ques- 
tion which comprised of not only mak- 
ing of laws but also of selecting and 
applying laws, and that “the power to 
apply laws is inherent when there isa 
power to repeal or amend any Act or 
any existing law applicable to the area 
in question”. 


15. The Ianguage of paragraph 
19 (1) (b) is identical with that of para- 
graph 5 (2) of the Fifth Schedule, and 
therefore, must bear the same constru- 
ction given to it in Ram Kirpal’s case, 
(1970). 3 SCR 233 = (AIR 1970 SC 951). 
There is, therefore, no difficulty in 
holding that the questioned regulation 
was a competent legislation made in 
pursuance of the power conferred by 
paragraph 19 (1) (b), and that under 
that power the Governor could not 
only make regulations in the form of 
substantive laws, but also could apply 
existing statutes. 


16. The preamble of the Regu- 
Tation recites that it was promulgated 
because it was found expedient to bring 
certain enactments into force in certain 
areas of the United Khasi-Jaintia Hills 
District. Sec. 1 (1) recites the title of the 
regulation. Sub-sec. (2) of the that 
Section provides that the Regulation 
shall come into force at once. The laws 
made applicable are set out in the 
schedule appended to the Regulation, 
one of which is the Eastern Bengal and 
Assam Excise Act, 1910. Section 2 (2) 
then empowers the Governor to 
direct, by notification in the Offi- 
cial Gazette, that any of those 
laws shall extend to and have effect 
in so much area of the United Khasi- 
Jaintia Hills District or part thereof and 
for that purpose different areas and 
different dates may be specified for 
different laws. 


17. The effect of the Regula- 
tion was that the competent legislative 
authority, in this case the Governor, 
selected certain laws enumerated in the 
Schedule for their being applied to the 
District. It however left to the Governor 
to decide on what date or dates and to 
which part or parts of the District any 
one or more of them should be extend- 
ed and brought into force. The regula- 
tion itself determined which laws were 
to be applied in the District. The only 
matter left to the Governor was the 
time when and the area to which they 
Or any one or more of them should be 
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extended. The Regulation came into 
force at once and continued to remain 
in force even after the District Council 
was set up: so also the power there- 
under conferred on the Governor to 
extend them either to the District as 
ele or to any part or parts there- 
Or. 


18. Prima facie, the Regulation 
was a conditional legislation, the legis- 
lative authority, namely, the Governor 
having by the Regulation itself select- 
ed the laws which he wanted to be 
applied and having left only the time 
when and the area in which they or 
any one of them should be brought 
into force. Assuming however, that the 
legislation was a delegated piece of 
legislation, there is no question of such 
a delegation being excessive, nor is it 
correct to say that the power so dele- 
gated lapsed with the lapse of the legis- 
lative authority of the Governor under 
paragraph 19 (1) (b). The power of 
the Governor to legislate ended when 
the District Council was constituted. 
But the power conferred thereunder on 
the Governor to bring into force the 
laws set out in the Schedule con- 
tinued and would continue so long 
as the Regulation remained on the 
Statute book. That being the posi- 
tion, the notification, dated Sept- 
ember 8, 1961, though issued after the 
power under paragraph 19 (1) (b) had 
ceased, was validly made as the power 
to issue such a notification under the 
Regulation did not lapse since the 
Regulation itself continued to operate. 


19. The High Court, therefore, 
was in error in holding that the noti- 
fication was incompetent or that for 
that reason the Excise Act was not in 
force and that therefore, the respon- 
dents could not be prohibited from dis- 
tilling liquor- without a valid licence 
under the Act from a proper authority. 
For the reasons aforesaid, the appeals 
are allowed, but in the circumstances 
of the case there will not be any order 
as to costs. 


Appeals allowed. 
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Tek Chand and another, Appel- 
v. The State of Haryana, Respon- 
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riminal Appeal No. 70 of 1971, 
5-11-1971. 


vidence — ‘Appreciation of — 


D/- 


Murder trial — Prosecution story as to 
occurrence found untrue — Facts 
showing that the complainant’s party 


Gautam 
Res- 


for gard M/s. 


ALEKAR, J. :— This appeal by 
special leave is filed by Tek Chand 
son -Ramesh Kumar against 
conviction and sentence by the 
Court of Punjab and Haryana. 
have been convicted under Sec- 
02 r/w 34-IPC and sentenced to 
onment for life on the first 
count. Tek Chand is also convicted 
under Section 307-IPC and sentenced 
to 6 | years’ rigorous imprisonment. 
Ramesh Kumar is similarly convicted 
and sentenced under Section 307 r/w 
S. 34 LP.C. 

2 Fourteen persons were 
d before the learned Sessions 
Karnal for offences under Sec- 
148, 302, 307, 352, 436 also r/w 


char 
Judge, 
tions 


Section 149 IPC.’ They were all con- 
victe Sunder Sections 148 and 307 r/w 
149- One of the accused named 


Antu |was convicted- under S. 302-IPC 
and sentenced to death. The rest were 
ed under Section ` 302 r/w 149- 
d sentenced to imprisonment for 
accused went in appeal to the 
High ourt. The case of Antu was also 
referred to it for the confirmation of the 


i Appeal No. 627 of 1969, 
97-11-1969 — Punj. & Har.). 
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obhagmal Jain Advocate, amicus > 
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death sentence. The High Court disbe- 
lieved the story of an unlawful assemb- 
ly and acquitted all the accused of the 
offence under Section 148-IPC. The 
death sentence on Antu was confirmed. 
The present appellants Tek Chand and 
Ramesh Kumar were convicted under 
Section 302 r/w 34-IPC. Tek Chand 
was further convicted under Sec. 307 
and Ramesh Kumar under Section 307 
r/w 34-IPC. The remaining 11 accus- 
ed were acquitted. 


3. Antu came to this Court. by 
special leave in Criminal Appeal No. 81 
of 1970 and this Court on a considera- 
tion of the facts allowed his appeal and 
acquitted him on 18-12-1970. The 
present appeal by special leave is by 
the other two prisoners namely Tek 
Chand. and Ramesh Kumar against 
their conviction and sentence. 


4. The prosecution case was 
that owing to a dispute about Tand, 
some sixteen persons including accus- 
ed Antu and the two appellants came 
to the ‘dera’ of one Labh Singh situat- 
ed in that land with deadly weapons 
like guns, barchhas and Farsis, and 
carried out an assault in which Labh 
Singh’s brother Bakshish Singh died of 
a gun shot wound fired by Antu from, 


a gun. Another gun was fired by ap~: 


pellant Tek Chand'at Labh Singh and” 
Labh Singh was injured in the shoul-' 
der by the shot. Appellant Ramesh 
Kumar, it is alleged, and some others 
attacked Labh Singh with sticks. That is 
how the case was put forward before the 
Sessions Judge and that case was sub- 
stantially accepted by the Sessions 
Court. 

5. The High Court did not ac- 
cept the prosecution case. It disbe- 
lieved the story that some sixteen per- 
sons had come to assault the victims or 
that there was an unlawful assembly. 
It, however, accepted the story so far 
as accused Antu and the present ap- 
pellants were concerned and that is 
why they: were convicted and sentenc- 
ed as aforesaid. 

6- In Antu’s appeal to this 
Court the whole case on facts was con- 
sidered and this Court pointed out how 
the High Court was wrong in conclud- 
ing that Antu and the present two ap- 
pellants were the aggressors. The 
ease as found by the High Court 
amounted to this. After Antu and 
the present appellants had inflicted 
the injuries, they went away with 


some eight others of the sixteen assail- 
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ants. Thereafter the injured Labh 
Singh with the help of his two brothers 
Ajaib Singh and Jagtar Singh weilded 
their arms with such terrific effect 
that they injured the remaining five 
armed assailants inflicting not less 
than 57 injuries on them. Two of 
them received severe beating. One 
actually died a few days later. But 
the strange thing is that neither Ajaib 
Singh nor Jagtar Singh received a 
scratch on their body though they were 
facing at one time or the other sixteen 
assailants. It was also not explained 
why after such a big preparation to as- 
sault, the injuries on the side of the 


‘icomplainant’s party were restricted to 


only 7 — one on Bakshish Singh and 6 
on Labh Singh, and why most of the 
assailants, who were on the war path 
left the place suddenly. leaving five of 
their friends to be attacked by Labh 
Singh and his two brothers. 
over, it was impossible to believe that 
five of the armed assailants received 
as many as 57 injuries when attacked 
by only three. Out of these three, 
Labh Singh had already received a gun 
shot wound in the shoulder and could 
have hardly taken part in a retaliatory 
action. His other two brothers Ajaib 
Singh and Jagtar Singh would be no 
match to the other five who were also 
armed with deadly weapons including 
a gun. Assuming that these two 
brothers were great adepts in the use 
of weapons it is impossible to believe 
that they would escape without a 
scratch. It was, therefore, obvious 
that the story told for the prosecution 
was not a true account of what had 
actually happened. It is true that 
Antu or Tek Chand or some body of 
their party had used guns and caused 
injuries to the deceased Bakshish Singh 
and complainant Labh Singh’ with 
shots fired from their guns. But that 
does not necessarily mean that they 
were the aggressors. If we merely 
count the injuries received on both 
sides it would go to show that the 
complainant’s party were the aggres- 
sors. The true facts with regard to 
the injuries received by Bakshish 
Singh and Labh Singh were not placed 
before the Court and, therefore, the 
appellants, like Antu, were entitled to 
be acquitted. , 


7. In the result the appeal is 
allowed. The order of conviction and 
sentence against the appellants is set 
aside and they are directed to be re- 
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leased forthwith- unless required in, 
connection with some other charge. 


Appeal allowed. 
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Automotive Manufacturers Private 
Ltd. ete., Appellants v. Government of 
Anais Pradesh and others, Respon- 

ents. 


Civil Appeals Nos. 2180 to 2182 of 
1968, D/- 25-11-1971. 

(A) Andhra Pradesh Motor Vehi- 
cles Taxation Act (5 of 1963), S. 3 — 
Chassis is exigible to tax as a motor 
vehicle notwithstanding that no body 
is attached to it — (X-Ref:— Motor 
Vehicles Act (1939), S. 2 (18)). 


It is not necessary for a chassis to 
have a body attached to it before it 
can be used within the meaning of the 
Act inasmuch as it can be used by the 
man who drives it and such use of it 
on public roads would be enough to 
attract the levy. Ordinarily chassis 
have bodies attached to them for com- 
mercially profitable use but even with- 
out a body a chassis can be used and 
is actually used when it is taken over 
public roads. - (Para 7) 


(B) Andhra Pradesh Motor Vehicles 
Taxation Act (5 of 1963), S. 9 — 
Exemption under Item 4 of Notifica- 
tion under Section 9 is not available to 
chassis driven along the roads of 
Andhra Pradesh for disposal at the 
journey’s end. 

_ Merely because bodies were going 
to be attached by the ultimate pur- 
chasers, it cannot be said that the run- 
ning of the chassis on the roads of 
Andhra Pradesh would attract exemp- 
tion under Item (4) of the notification. 
Item (4) of the notification limits 
the exemption from the tax to the 
journey of the chassis for the express 
purpose of a body being attached to it. 

(Para 8) 

(C) Constitution of India, Art. 133 

— New plea — Supreme Court refused 
to consider a contention not urged in 


*(Writ Petns. Nos. 1456 of 1965, 376 
and 2006 of 1966, D/- 6-10-1967 — 
Andh Pra.) 
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the bi petition before the High 
Cou (Para 9) 


. M. C. Chagla, Senior Advo- 
cate (Mr. P. Ramachandra Rao, Advo- 
cate, and Mr. B. R. Agarwala, Advo- 
cate of M/s. Gagrat and Co. with him 
for Appellants (In all the appeals); Mr. 
P. Ram Reddy, Senior Advocate (Mr. 
A. V.|V. Nair, Advocate, with him), for 
Pepan (In all the appeals). 

e Judgment of the Court was. 
delivered by 


MITTER, J.:— These appeals are 
directed against the imposition of taxes 
under| the Andhra Pradesh Motor Vehi- 
cles Taxation Act (V of 1963). The ap- 
paent in the first two appeals is the 
Automotive Manufacturers (P) Ltd., a 
dealer, among other automobile equip- 
ment,|of motor chassis, motor vehicles 
etc. received by it from manufac- 
turers| outside the State - of Andhra 
Pradesh. The first appeal arises out 
of a writ petition against the levy in 
respect of motor chassis delivered to 
it by |Ashok Leyland Ltd. of Madras. 
These|chassis are said to be driven by 
transport contractors of the manufac- 
turers|themselves under temporary cer- 
tificates of registration under the 
Motor| Vehicles Act and delivered to 
the appellant at Secunderabad. The 

Aenea by the same appellant 
arises put of a writ petition challenging 
on jeeps, jeep truck chassis, 
jeep station wagons of the manufac- 
ture of Mahindra & Mahindra Ltd. of 
Bombay, besides pick-up vans, scooters 
etc. from Bajaj Auto Ltd. of Poona. 


The scooters are carried to Secundera- - 


bad in| lorries. The appellants in Civil 
Appeal No. 2182 of 1968 are Ashok 
Layland Ltd. Madras who transport 
motor |chassis: by road from their fac- 
tory at Ennore to dealers in various 
parts of India, State Transport Under- 


takings etc. According to their writ 
petition, these chassis have to traverse 
long ‘stances in the State of Andhra 
Prad every month destined for deli- 
very npt only in the said State but also 
beyond the same. These chassis are 


driven|from Ennore to their respective 
destinations in the several States 
under |temporary certificates of regis- 
tration! obtained from the Madras State 
on payment of requisite tax in that be- 


half, such certificates of registration 
under Section 28 of the Motor Vehicles 
Act being effective throughout India. 


2: The appellants’ case is that 
the levy is illegal and unconstitutional. 
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The grounds urged in the writ peti- 
tions filed in the High Court inter alia 
are as follows:— 

: 1. Section 3 of the Act only autho- 
rises a levy of tax on a motor vehicle 
“used or kept for use in a public place 
in the State”. There can be no user or 
keeping for use of . the chassis of a 
motor vehicle as a motor vehicle un- 
less a body is attached to it. In the 
case of vehicles other than chassis such 
user or keeping for use in a public 
place can only take place when they 
are put to the required user or kept 


for use by the customers for whom the‘ 


vehicles are transported in the manner 
need by the Motor Vehicles 
c 

2. Section 9 of the Act exempts 
from payment of tax chassis of a 
motor vehicle “driven to-another place 
in order that a body may be attached 
to it”. As the chassis are invariably 
driven to their respective destinations 
in order that bodies may be attached 
to them, they come directly under the 
notification of exemption issued by the 
State Government. 


3. As the chassis or the vehicles 
are covered by temporary certificates 
of registration taken out by the manu- 
facturers entitling transportation 
throughout the territory of India, the 
impugned levy operates as an impedi- 
ment to the free trade and commerce 
of the petitioners in violation of Arti- 
cle 301 of the Constitution. 

3. The High Court turned down 
all the contentions. Hence the ap- 
Deals. 

4. Before this Court Mr. 
Chagla for the appellants limited his 
first and second contentions to the 
cases of chassis only. His first conten- 
tion was that Section 3 of the Act was 
not applicable to the appellants. 


5. Sub-section (1) of that sec- 
tion runs as follows:— 

“The Government may, by notifi- 

cation from time to time, direct that a 
tax shall be levied on every motor 
vehicle used or kept for use, in a pub- 
lic place in the State” 
Under sub-section (2) of Section 3 the 
notification issued under sub-s. (1) is 
to specify the class of motor vehicles 
on which, the rates for the periods at 
which and the date from which, the 
tax shall be levied. 


6. A motor vehicle has not 


‘been defined in this Act but under 


Section 2 (j) of the Act it is to have 
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the same meaning as is assigned to it 
in the Motor Vehicles Act. Under Sec- 
tion 2 (18) of the last mentioned Act, 
"a ‘motor vehicle’ means any mechani- 
cally propelled vehicle adapted for use 
upon roads whether the power of pro- 
pulsion is transmitted thereto from an 
external or internal source and in- 
cludes a chassis to which a body has 
not been attached and a trailer; but 
does not include a vehicle running 
upon fixed rails or a vehicle of a spe- 
cial type adapted for use only in a fac- 
tory or in any other enclosed pre- 
mises.” 

7. The argument of learned 
counsel was that a chassis as such 
could neither be used nor kept for use 
in a public place before a body was 
fitted to it and so long as the said 
step was not taken, the question of 
levy of tax under the Act would not 
arise. We were referred to the differ- 
ent meanings of the word “use” in the 
Oxford Dictionary some of. which are 
as follows:— 

“To make use of as a means or 

instrument: To employ for a profitable 
end;” 
In our view, it is not necessary for a 
chassis to have a body attached to it 
before it can be used within the mean- 
ing of the Act inasmuch as it can be 
used by the man who drives it and 
such use of it on public roads would 
be enough to attract the levy. Ordi- 
marily chassis have bodies attached to 
them for commercially profitable use 
but even without a body a chassis can 
be used and is actually used when it is 
taken over public roads. 

8. The second submission was 
that the appellants qualified for exemp- 
tion under the Government notifica- 


tion under Section 9 of the Act. Sec- 
tion 9 inter alia provides: 

(1) The Government may, by 
notification— 


(a) grant an exemption, make a 
reduction in the rate or order other 
modification not involving an enhance- 
ment in the rate, of tax payable— 

(i) by any person or class of per- 
sons; or 

(ii) in respect of any motor vai 
cle or class of motor vehicles or motor 
vehicles running any particular 
area; 

xx xx n 
The notification issued ran as fol- 
lows:— 

“In exercise of the powers confers 
red by sub-section (1) of Section 9 of 
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the Andhra Pradesh Motor Vehicles 
Taxation Act, 1963 (Andhra Pradesh 


Act 5 of 1963), the Governor of Andhra 
Pradesh hereby grants exemption of 
the tax payable in respect of motor 
vehicles specified in column (1) of the 
table below subject to the conditions, 
if any, specified in column (2) thereof.” 
Item (4) of the table reads: 


“Any chassis of a motor vehicle” 
the condition for exemption being: 

“When driven to any place in 
order that a body may be attached to 
it?” 
It was argued that as the use of a 
chassis would be meaningless unless a 
body is attached to it and all chassis, 
as a matter of fact, have to have bodies 
attached to them, the driving of the 
chassis on the road without a body 
would qualify for exemption under 
the above notification. We find our- 
selves unable to accept this view. 
Item (4) in the table of the above noti- 
fication limits the exemption from the 
tax to the journey of the chassis for 
the express purpose of a body being 
attached to it. The Automotive Manu- 
facturers being dealers can and do 
probably deal with or dispose of the 
chassis as such. There is no allegation 
in any of the two writ petitions filed by 
these appellants that the chassis were 
coming from Madras or Bombay for 
the purpose of having bodies attached 
to them at the workshop of the appel- 
lant. In so far as Ashok Layland Ltd. 
is concerned, it is their positive case 
that the chassis were being driven 
through the State of Andhra Pradesh 
either for delivery there or in other 
States of India. They were certainly 
being driven along the roads of Andhra 
Pradesh for disposal at the Journey’s 
end and it would be for the purchaser 
at the destination to have a body fix- 
ed to the chassis according to his own 
need and on the specification given by 
him. Merely because bodies were go- 
ing to be attached by the ultimate pur- 
chasers, it cannot be said that the run- 
ning of the chassis on the roads of 
Andhra Pradesh would attract exemp- 
tion under Item (4) of the notification. 

9. The last. point urged by 
counsel was that inasmuch as registra- 
tion of a vehicle in any State under 
Section 28 of the Motor Vehicles Act is 
to be effective throughout India. any 
tax by a Stale on motor vehicles be 
they merely chassis or otherwise 
would run counter to Art. 301 of the 


Constitution according to which trade, 
co erce and intercourse throughout 
the territory of India is to be free sub- 


ject |to the other provisions of 
Part . < Under Art. 304 (b) how- 
ever jt is open to the Legislature of a 


State!to impose such reasonable res- 
trictions on the freedom of trade, com- 
merce or intercourse with or'within 
that State as- may be required in the 
publi¢d interest. This again is subject 
to the|proviso that no Bill or amendment 
for purpose of the said cl. (b) is to 
be introduced in the State Legislature 
witho . Maal previous sanction of the 
Preside Learned counsel wanted to 
urge a the impost was! not saved by 
Article 304 (b) inter alia, on the ground 
that ‘there was no previous sanction of 
the President in respect of the Bill as 
envisaged by Article 304'(b). We did 
not allow counsel to press this point in- 
asmuch as it had not been urged in 
the it petition and we hereby make 
it clear that we are not examining the 
merits|of the contention urged by 
counsel in this regard and it will be 
open his clients, if so advised, to 
urge fi in any future proceedings they 
may choose to take. 





10 These; appeals; were origi- 
nally heard by a Bench of five Judges 
including S.-C. Roy, J. who expired a 
few days back. The above judgment 
was cancurred in by our late colle- 
We however gave a further 
to the parties at which nothing 
was AE ge to us to make us change 
ion already formed. 

In the result, 
are dismissed with costs. One 
sts including hearing fee. 

Appeals dismissed: 
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P. JECANMONAN REDDY AND 
G. PALEKAR, JJ. 


Th Sue of U. P., Appellant v. 
Ram Nath, Respondent, 

C inal Appeal No. 41 of 1969, 
D/- 24-11-1971. . 

(A)| Trade and Merchandise Marks 
Act (1958), Ss. 78, 79 A person 


with the offences under: Sec- 
tions 78 and 79 cannot absolve himself 
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from criminal liability by showing that 
the registered user of the trade mark 
has discontinued its use. 1967 All WR > 
oe we Reversed. (X-Ref:— S. 2 (1) 
(v), S 46). (Para 6) 
It is.clear from the definition of 
“trade mark’ in S. 2 (1) (v) that for the 
purpose of Chapter ‘X’ of the Act 
which deals with the criminal offen- 
ces, a trade mark includes a register- 
ed as well as unregistered trade mark. 
An offence under Ss. 78 or 79 there- 
fore relates to a trade mark whether 
it is registered or unregistered. The 
offences under these Sections consist 
in deception and -application of a trade 
mark which is in use and which signi- 
fies a particular type of goods contain- 
ing that mark. The abandonment of a _ 
trade mark by a registered user can 
only furnish a ground for a person to 
make an application under Section 46 
to have the trade mark removed from 
the registers. It does not entitle him 
fo use a trade mark whether it is 
current or has been removed from the 
register, or has been abandoned or 
even if it has never been initially. re- 
gistered but has acquired the currency 
of a trade mark. ‘(Para 6) 
(B) Trade and Merchandise Marks 
Act (1958), Ss. 78, 79 — Prosecution for 
offences under Ss. 78 and 79 on the 
basis of a report made by Trade Marks 
Inspector is competent. (X-Ref:— Sec- 
tion 89) — 1967 All WR (HC) 723, Re- 
versed. (Para 7) 
Merely because sub-section (1) of 
Section 89, refers to the manner of 
taking cognizance in respect of offence 
under the, Section specified therein, it 
does not preclude cognizance of other 
offences specified in Chapter X from 
being taken under the procedure pres- 
cribed by the Criminal Procedure 
Code. (Para 7) 


- Cases Referred: Chronological Paras 


(1964) 1964 All LJ 653 = 1964 All 
a R 143, Karan Singh v. Mohan- 


02980), ay 1936 Cal 488 (V 23) 


= Cri LJ 143, Ashu- 
k De v. Keshab Chandra 
Ghosh 4 
Mr. O. P. Rana, Advocate, for Ap- 
pellant; M/s. Nur-ud-din Ahmed and 
P. N. Bhardwaj, Advocates, for Res- 
pondent. 
The Judgment of tħe Court was 
delivered by 
P. JAGANMOHAN REDDY, J.:—. 
This Appeal is by Certificate against 
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the order of the High Court of Allaha- 
bad quashing the charge framed by the 
Additional City Magistrate, Kanpur, 
against the accused Respondent for 
offences under Sections 78 and 79 of 
the Trade and Merchandise Marks Act 
43 of 1958 (hereinafter referred to as 
‘the Act’). Respondent 1 to Respon- 
dent 4 are the partners of the firm 
M/s. Pannalal Durga Prasad of Naya- 
ganji, Kanpur which is a firm of bul- 
lion merchants who have also been 
minting gold coins with a trade mark 
said to be similar to the one which is 
the registered trade mark of M/s. 
Habib Bank Ltd, Bombay and which 
was in force on the day when the 
alleged offence is said to havé been 
committed. 


2. - On 24th October 1962 the 
Inspector of Trade Marks on behalf of 
the Director of Industries wrote a 
letter to the Additional City Magistrate 
J, Kanpur that M/s. Habib Bank Ltd., 
Bombay which is one of the foremost 
refiners of gold has been producing 
coins and pieces of gold of various 
shapes and sizes for sale commonly 
known as ‘Habib Ka sona’ and ‘Sher 
Chap Pansa’ under a distinct trade 
mark, the most striking feature of 
which has always been a device of a 
lion holding a sword with his fore- 
arm against the back ground of a 
rising sun. This device of lion is with 
the word ‘Habib Bank Ltd.’ above it 
and ‘Shuddha Sona’ below itin Guja- 
rati script with a dotted circle along 
the border on the face of the device 
of a coin and a wreath along the bor- 
der on the other face with the words 
‘Habib Bank Ltd.’ contained in the 
upper half and ‘Pure Gold’ in the 
lower half of the space within it in 
English script with the description of 
weight and quality. This trade mark 
it was stated had’ acquired a distinc- 
tiveness in respect of gold coins and 
pieces produced by them on account of 
Tong and extensive use, that the people 
in that part of the country particularly 
the people in the rural areas have al- 
ways had agreat fancy for the gold 
pieces and coins of Habib Bank Ltd., on 
account of their fineness for use in pre- 


_ paring ornaments as also as the safest 


investment oftheir savings by purchas- 
ing and retaining these coins and pieces, 
and consequently such gold coins con- 
tinued tobe highly popular among the 


people in the rural areas as well as in. 


the bullion trade, and are distinguish- 
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ed on account of the above noted 
features and trade mark. 


3. It was alleged that M/s. 
Panna Lal Durga Prasad, Kanpur are 
producing similar coins and pieces of 
gold and to them they apply a trade 
mark which is deceptively similar to the 
above registered trade mark of M/s. 
Habib Bank Ltd., the only difference 
between the two was that instead of 
Habib Bank Ltd., in Gujarati script on 
one face and English script on the 
other face, the words ‘Habib quality’ 
are used and the words ‘pure gold’ in 
English script is preceded by the 
letters P & D. It was averred that this 
trade mark adopted by M/s. Panna Lal 
Durga Prasad is bound to deceive 
not only the buyers who are 
ignorant of English and Gujarati 
scripts but even unwary pur- 
chasers from urban areas are like- 
ly to be deceived. Though by a regis- 
tered letter the Trade mark office had 
drawn the attention of the firm regard- 
ing the use of the mark by them and 
had requested them to indicate the 
period for which they had been using 
it and whether the mark had been re- 
gistered as a trade mark in their name, 
they had not chosen to reply even 
though they received the letter. It 
was further stated that a goldsmith 
Shri Pyarelal in Nayaganj market is 
also falsely applying the registered 
trade mark of M/s. Habib Bank Ltd., 
and has in his possession dies and 
other instruments for being used for 
falsifying the trade mark. 


4. On these allegations the 
Magistrate was requested to take 
necessary action under the law against 
those mentioned in the letter in res- 
pect of offences under Sections 78 and 
79 of the Act, by directing the Police 
to investigate the case. On receipt of 
this letter on the same day namely 
24-10-1962 the Magistrate directed the 
Police to register a case and investi- 
gate. The Sub-Inspector of Police 
thereupon prepared a search Memo in- 
asmuch as there was no sufficient time 
to get the warrant of search issued and 
also because of the possibility of the 
removal of goods and effected a search 
of the premises. The Inspector went 
to the Silver and Gold factory of Panna 
Lal Durga Prasad and found that Ram 
Nath son of Durga Prasad one of the 
Respondents was present there. He 
made an inspection of the factory in 
his presence and seized the dies for 


- thee 
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the manufacture of coins and gold bars 
PR near the place of goldsmith 
Munha son of Lakhpat. The Inspector 
further in the presence of the wit- 
nesses caused a gold coin of one tola 
and another of half tola to be manu- 
factured by way of specimen out of the 
gold ar found at the place. These 
coins; were duly seized and preserved, 
after obtaining the seal of Ram Nath. 
It is ecessary to give all the details 


of the recoveries because that is not 
relevant for the purposes of this case. 
A police report was accordingly made 


to the Magistrate who adopted the pro- 
cedure under S. 251-A by examining 
each of the Respondents after which he 
framed charges against them. There- 
after he examined Wadia, P. W. 1, a 
Senior Attorney Clerk of Habib Bank 
Ltd., Bombay on 1-5-64. On 29-5-64 
before other witnesses could be exa- 
mined the Respondents filed an appli- 
cation stating that from the evidence 
of Wadia, P. W. 1, Habib Bank had 
stopped dealing in gold and does not 
now manufacture gold coins, that it 
had also destroyed the dies and since 
1954 this trade mark of Habib Bank 
has become ineffective and is thrown 
open to the public, as such it was pray- 
ed that the case be stayed and the 
einen directed to seek remedy 
in the civil Court so that the accused 
persons may not be unnecessarily 
harassed. The Magistrate rejected this 
contention because it appeared from 
idence that the registration of the 
trade |mark of Habib Bank was current 
upto 1967 and that since the Respon- 
dents |have been charged under Sec- 
tions 78 and 79 of the Act the conten- 
tion df the accused that in view of 
Section 46 of the said Act where a 
trade mark is abandoned for more than 
5 years, the Respondents cannot be 
said to have committed an offence, is 
not tenable. By a well considered 
order the Magistrate dismissed the ap- 
plication and directed the production 
entire evidence on the next date 
t fail. Against this a. revision 
ed before the Sessions Judge of 
Kanpur. The Sessions Judge made a 
reference to the High Court recom- 
mending the quashing of the charge 
on the ground that “The principle of 
- abandonment is given legal recogni- 
tion in Section 46, Trade & Merchan- 
dise Marks Act which provides thata 
registered trade mark may be taken 
off the register if it was not used for 
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continuous period of five years or lon- 
ger”. The High Court held that on the 
statement of Wadia it is clearly esta- 
blished that Habib Bank Ltd., had 
stopped dealing in gold and coins since 
1954 and there could therefore be no 
question of the Respondents committ- 
ing any offence under Sections 78 and 
79 of the Act. On this. reference the 
High Court by its judgment dated 6-9- 
67 thought that Sec. 46 had no appli- 
cation inasmuch as, that Section pro- 
vided that unless the registration had 
been rectified the proprietary rights of 
the Bank could not be said to have 
ended only because the trade mark had 
not been used for a period of more 
than 5 years. It observed that there 
may be cases where the non-user of 
the trade mark may have been occa- 
sioned on account of special reasons 
and such non-user was explainable; 
that clause (iii) of Sec. 47 makes it 
clear that it is open to the owner to 
contest the application for rectification 
of the register, by the plea, that the 
non-user of the trade mark was due to 
special circumstances in the trade and 
not due to any intention on his part to 
abandon or not to use the trade mark 
in relation to the goods to which the 
application relates. Accordingly the 
learned Judge expressed the view. that 
the proceedings are not vitiated on the 
ground that the trade mark in ques- 
tion has ceased to be the property of 
M/s. Habib Bank Ltd. It appears that 
a contention was urged before the 
High Court that since Habib Bank 
Ltd. was declared to be a foreign Bank 
in the year 1960 by the Reserve Bank 
of India as it had become a citizen of 
Pakistan, it was not a citizen under the 
Constitution of India and therefore 
had no proprietary rights in this Coun- 
try. The High Court said that this sub- 
mission of the Respondent’s Advocate 
had some force as the question raised 
was a substantial question of law in- 
volving the interpretation of the Arti- 
cles of the Constitution, that could pro- 
perly be decided in a civil action rather 
than by a Magistrate in a criminal 
case. For this proposition reliance 
was placed on a decision of that Court 
in Karan Singh v. Mohan Lal, 1964 AN 


LJ 653 which following a Full Bench. 


decision of the Calcutta High Court 
in Ashutosh Das v. Keshab Chandra 
Ghose, AIR 1936 Cal 488 held 


that a controversy between the parties 
relating to a complicated question of 


\ 
\ 
\ 
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abandonment of the user and relating 
to the express or implied consent of 
the registered holder of the trade mark 
are questions which should be decided 
in a civil Court rather than by a Cri- 
minal Court. It was also held by the 
High Court that since the complaint in 
the particular case had not been made 
by a Proprietor of the trade mark, the 
prosecution of the aecused on the com- 
plaint of the Trade Marks Inspector 
and a subsequent investigation by the 
Police were not tenable under Ss. 78 
and 79 of the Act in view of the provi- 
sions of Sec. 28 of that Act. An objec- 
tion seems to have been taken before 
the learned Judge that the High Court 
was not competent to quash the pro- 
ceedings pending before the Trial 
Magistrate in that case because no 
revision petition had been filed against 
the order of the Magistrate by which 
the charge was framed against him but 
it was only after one of the witnesses 
had been examined that a Revision had 
been filed which is not competent. The 
High Court rejected this contention 
and held that it had power to exercise 
revisional powers under Sec. 561-A 
and accordingly accepted the reference 
made by the Sessions Judge and quash- 
ed the proceedings against the accused 
for offences under Sections 78 and 79 
of the Act. 


5. It appears to us that the 
High Court had misdirected itself in 
considering that the submissions which 
found favour with it, were relevant for 
the purpose of deciding whether the 
proceedings for prosecution for offen- 
ces under Sections 78 and 79 of the Act 
were not valid either because the 
Habib Bank Ltd, being a foreign Bank 
was not a citizen and as such had no 
rights or that the prosecution cannot 
be initiated by the Inspector of Trade 
Marks or that the question of the aban- 
donment of trade mark amounted to 
an express or implied consent was a 
matter for civil Court and cannot be 
made the subject of a criminal prose- 
cution. 

6. Sections 78 and 79 are con- 
tained in Chapter X of the Act. Sec- 
tion 78 provides that-any person who 


. falsifies any trade mark, falsely applies 


to goods any trade mark; or makes, dis- 
poses of, or has in his possession any 
die block, machine, plate or other inst- 
rument for the purpose of falsifying, 
or of being used for falsifying a trade 
mark, applies any false trade descrip- 
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tion to goods etc. ete. ete. shall unless 
he proves that he acted without intent 
to defraud, be punishable with impri- 
sonment for a term which may extend 
to two years, or with fine, or with both 
while Sec. 79 makes a person liable 
to similar punishment if he sells goods 
or exposes them falsely or for having 
them in his possession for sale or for 
any purposes of trade or manufacture 
any goods or things to which any false 
trade mark or false trade description 
is applied. Trade mark has been defin- 
ed in Sec. 2 (1) (v) to mean: 

“(i) in relation to Chapter X (other 
than Sec. 81), a registered trade mark 
or a mark used in relation to goods 
for the purpose of indicating or so as 
to indicate a connection in the course 
of trade between the goods and some 
person having the right as proprietor 
to use the mark; and 

(ii) in relation to the other provi- 
sions of this Act, a mark used or pro- 
posed to be used in relation to goods 
for the purpose of indicating or so as 
to indicate a connection in the course 
of trade between the goods and some 
person having the right, either as pro- 
prietor or as registered user, to use 
the mark whether with or without any 
indication of the identity of that per- 
son, and includes a certification trade 
mark registered as such under the pro- 
visions of Chapter VIII.” 

It is apparent from this definition that 
for the purposes of Chapter X of the 
Act which deals with criminal offen- 
ces, a trade mark includes a registered 
as well as unregistered trade mark. An 
offence under section 78 or 79 there- 
fore relates to atrade mark whether it 
is registered or unregistered. The con- 
tention that the registered trade mark 
of the Habib Bank Ltd., has been aban- 
doned since the said Bank had discon- 
tinued its use from 1954 will not ab- 
solve the respondents from criminal 
liability because even if it was aban- 
doned it can only furnish a ground for 
a person to make an application under 
S. 46 to have the trade mark removed 
from the registers. It does not how- 
ever entitle him to use a trade mark 
whether it is current or has been re- 
moved from the register, or has beeni 
abandoned or even if it has never been 
initially registered but has acquired 
the currency of a trade mark. The 
offences under Sections 78 and 79 con- 
sist in the deception and application 
of a trade mark which is in use and 
which signifies a particular type _ of 
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‘(goods containing that mark. There is 
therefore, no validity in the contention 
that ithe infringement of the trade 
mark of Habib Bank Ltd., merely gives 





rise to a civil ` action, "tn. respect of 
which no prosecution will lie. The pro- 
visions contained in Chapter ' IV in 


which is contained-Sec. 28 relate to the 
effect of registration and have no bear- 
ing on the question before us. 
It was nextly urged that the 
Trade Marks Inspector had no right to 
make! a complaint under Sections 78 
nd 79 and therefore the prosecution 
invalid. This contention also in our 
misconceived. A perusal of sub- 
section (2) of Sec. 89 would show that 
no Caurt inferior to that of a Sessions 
Judge, Presidency Magistrate or Magis- 
pf the 1st Class shall try an off- 
der this Act; while sub-sec. (1) 
es that no court shall take cogni- 
zance|of an offence under Sec. 81, Sec- 
tion 8 or Sec. 83 except on complaint 

















icer authorised nd him in. writ- 






by the Criminal Procedure 
Code. t is apparent that offences under 
78 and 79 are punishable with 
imprisonment of two years or with 
three years if they fall under the res- 
pective provisos to the 
In cas where an offence is punishable 


than 3 years, under 
of Schedule T. it is 


tion 89 (2) by the Sessions Judge, Pre- 
sidenc ies or a Magistrate of 


cer incharge of the Police Sta- 
the commission of a non-cogni~ 
zable offence, he has to enter the sub- 
stance lof the information in a book to 
be kept for the purpose and refer the 
info t to the Magistrate, but he 
under sub-sec. (2) investigate 
ease without the order of a 
Magistrate. On receiving such an order 
any Police Officer may exercise 

same powers in respect of the investi- 
gation |(except the power to arrest 
ithout warrant) as an Officer in 


Code ter an information is given to 





said Sections. - 


charge of police-station may exercise 
in a cognizable case. On receipt of a 
report from the Police in compliance 
with such orders, the Magistrate may 
if the report discloses the commission 
of an offence try the accused by the 
procedure prescribed under Sec. 251-A 
of the Criminal Procedure Code. This 
being the legal position in this case the 
Magistrate in our:view has followed 
the correct procedure. The information 
in respect of the commission of an 
offence under Sections 78 and 79 of 
the Act was brought to the notice of 
the Magistrate by a letter from the 
Trade Marks Inspector. The Magistrate 
directed the police to register a case 
and investigate it. The Police accord- 
ingly complied with it and made a 
report thereon. On receipt of the report 
the Magistrate satisfied himself that 
the respondents had received the docu- 
ments referred to in Sec. 173. After a 
consideration of those 
examined the accused and after giving 
an opportunity to both the prosecution 
and the accused framed a charge on 
being satisfied that there was a prima 
facie case. The procedure followed 
therefore is unexceptional. The ques- 
tion whether the Habib Bank Ltd., be- 
ing a foreign Bank is not a citizen and 
whether it has any right in the trade 
mark is therefore irrelevant and does 
not affect the validity of the proceed- 
ings or of the charges framed against 
the accused. We accordingly allow the 
appeal, set aside the Judgment of the 
High Court and direct the Magistrate 
to proceed with the case in accordance 


with law. 
Appeal allowed. 


C 52) - 
(From: Calcutta)* 
S. M. SIKRI, C. J., P. JAGANMOHAN 
REDDY, I. D. DUA AND G. K. 
MITTER, JJ. 


Pillani Investment Corporation Ltd. 
Appellant v. The Income-tax Officer, 
‘A’ Ward, Calcutta and another, Res- 
pondents. 1. Turner Morrison & Co. 
Lid. 2. Octavius Steel and Co. Ltd. 
Interveners. 

Civil Appeal No. 7 of 1968, D/- 23- 
11-1971. 


*(Appeal No. 195 of 1966, D/- 23-2- 
1967 — Cal.) 


LO/LO/F971/71/LGC/BNP 


AIR 1972 tg ce COURT 236 
(V 59 





documents he . * 


1972 Pillani Investment Corpn. v. I.-T. Officer, Calcutta [Prs. 14] S. C. 237 


(A) Precedents — Review of its 
earlier decisions by the Supreme Court 
— Where it is not shown that the ear- 
lier judgment of the Supreme Court is 
erroneous or that any vital point was 
not considered, the Supreme Court will 
decline to review its earlier judgment. 
(X-Ref: Constitution of India, Arts. 137 
and 141). AIR 1965 SC 1636, Followed. 

(Para 7) 

(B) Income-tax Act (1922), S. 23-A 
— Limitation for order under this sec- 
ton — An order under S. 23-A is not 
an order of assessment within S. 34 (3) 
and to such an order the period of 
limitation prescribed under S. 34 (3) 
does not apply. (X-Ref: S. 34 (3)). AIR 
1967 SC 823, Followed. (Paras 4 & 9) 


An order under S. 23-A does not 
assess income, profits or gains as such 
but what it does is to levy super tax 
on a certain portion of the undistribu- 
ted profits and gains. The taxable 
event is non-distribution of some part 
of profits, which have already been 
assessed. They were not only first 
assessable but assessed. It would be 
odd to start. the beginning of the limi- 
tation period from the time when the 
profits were actually first assessed. 

(Para 9) 
Cases Referred: Chronological Paras 


(1967) AIR 1967 SC 823 (V 54) = 
63 ITR 663, M. M. Parikh v. 
Navanagar Transport and. Indus- 
tries Ltd 1, 4, 5, 8, 10 

(1965) ATR 1965 SC-1636 (V 52)= 
1965-2 SCR 908, Keshav Mills 
Petlad v. Commr. of Income-tax, 
Bombay 

(1965) AIR 1965 Guj 105 (V 52) = 
54 ITR 271, Navanagar Trans- 
port and Industries Ltd. v. 
Income Tax Officer, Spl. Inves- 
tigation Circle, Ahmedabad 8 


Mr. M. C. Chagla, Sr. Advocate, 
(Mr. N. R. Khaitan, Mrs. Lila Seth, 
M/s. O. P. Khaitan and B. P. Mahesh- 
wari, Advocates, with him), for Ap- 
pellant; Mr. B. Sen, Sr. Advocate, (M/s. 
A. N. Kirpal, R. N. Sachthey and B. D. 
Sharma, Advocates, with him), for 
Respondents; Mr. M. C. Setalvad, Sr. 
Advocate. (M/s. T. A. Ramachandran 
and D. N. Gupta Advocates with him) 
(for No. 1) and Mr. P. C. Bhartari, 
Advocate and M/s. J. B. Dadachanji, 
O. C. Mathur and Ravinder Narain, 
Advocat of M/s. J. B. Dadachanji and 

Co. (for No. 2) for Interveners. 





The Judgment of the Court was 
delivered by 


SIKRI, C. J: This appeal by spe- 
cial leave is directed against the judg- 
ment of the High Court of Calcutta 
(D. N. Sinha, C. J., and A. K. Mukher- 
jee, J.) dismissing the appeal of the ap- 
pellants from the judgment of B. C. 
Mitra, J., dismissing an application 
under Art. 226 of the. Constitution 
made by the appelant. The. Division 
Bench followed the decision of this 
Court in M. M. Parikh v. Navanagar 
Transport & Industries, 63 ITR 663 = 


(AIR 1967 SC 823). 


2. The order impugned in the 
application is dated May 13, 1964. By 
this order the Income-tax Officer sta- 
ted that : 

“on scrutiny of the records for the 

year of account relevant to the assess- 
ment year 1955-56 it has been noticed 
that the Company did not declare any 
dividends at its general meeting, even 
though there were sufficient profits 
available for doing so and that there 
were no losses incurred in the earlier 
years”. 
He also noticed that “during the rele- 
vant period the Company. was one in 
which the public were not substantial- 
ly interestedin terms of sub-sec. (9) 
of section 23A.” He concluded that “the 
provisions of Section. 23A are, there- 
fore, applicable and the Company is 
liable to pay additional Super-Tax as 
per provisions of law.” The Income-tax 
Officer thereupon called upon the 
Company to show cause in writing why 
an order under section 23A be not 
passed. The appellant company pro- 
tested that an order under S. 23A 
would be an order of assessment or 
reassessment within S. 34 (3) of the 
Indian Income Tax Act, 1922, and, 
therefore, would be barred. 

3. A Bench of five Judges gave 
special leave. A Division Bench of this 
Court (Hegde and Grover, JJ.) has 
referred the case to a larger Bench. ` 


4. In 63 ITR 663 = (AIR 1967 
SC 823), it was held that 

tan order under section 23A of the 
Indian Income-tax Act, 1922, as amend- 
ed by the Finance Acts of 1955 and 
1957, made by the Income-tax Officer 
directing payment of additional super- 
tax is not an order of assessment within 
the meaning of S. 34 (3) of the Act, and 
to such an order the period of limita- 


tion prescribed under section 34 (3) 


does not apply.” ` 


238 S. 

5. The learned counsel for the 
appellant, Mr. Chagla, said that the 
judgment in M. M. Parikh’s case, 63 
ITR 663 = (AIR 1967 SC 823) was 
clearly| erroneous and it should be 


overruled and relief granted to his cli- 
ent. Mv. B. Sen, learned counsel for the 
respondents, contended that this Court 
should idecline to review its earlier 
judgment because it cannot be said 
that the earlier decision was clearly 
erroneous. He drew our attention to 
the judgment of a Bench of seven 
Judges |in Keshav Mills v. Commis- 
sioner of Income-tax, Bombay, 1965-2 
SCR 90B = (AIR 1965 SC 1636) where 
Gajendragadkar, C. J., speaking for the 
Court dbserved at page 921: 


f en this Court decides ques- 
tions of law, its decisions are, under 
Art. 141, binding on all courts within 
the terzitory of India, and so, it must 
be the constant endeavour and con- 
cern of|this Court to introduce and 
maintain an element of certainty and 
continuity in the interpretation of law 
in the country. Frequent exercise by 
this a of its power to review its 
earlier decisions on the ground that 
the view pressed before it later ap- 
pears toi the Court to be more reason- 
able, may incidentally tend to make 
law aneren and introduce confusion 
which must be. consistently avoided. 
This is hot to say that if on a subse- 
quent o¢casion, the Court is satisfied 
that its earlier decision was clearly 
erroneous, it should hesitate to correct 
the pera but before a previous deci- 
sion is pronounced to bé plainly errone- 
ous, the} Court must be satisfied with 
a fair apers t of unanimity amongst 

e 





-its members that a revision of the said 
view is fully justified.” 

6. Gajendragadkar, C. J., point- 
ed out, ong other considerations, the 
following considerations to be borne in 
mind: i 

“On|the earlier occasion, did some 
patent aspects of the question remain 
unnoticed, or was the attention of the 
Court not drawn to any relevant and 
material| statutory provision, or was 
any previous decision of this Court 
bearing on the point not noticed?” 
These observations are binding on us 


and, thetefore we must consider _the 
argumenis of Mr. Chagla in the light 
of these observations. 


T We may first point out that 
this poe not likely to arise under 
he Income-tax Act, 1961, as S. 106 
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thereof specifically provides a period 
of limitation regarding orders under 
S. 104, which is equivalent to S. 23A 
of the Income-tax Act, 1922. Mr. Chag- 
la was not able to show us that any 
vital point was not considered. He has 
not been able to convince us that the 
judgment is clearly erroneous. Accord- 
ingly we must decline to review the 
case. 


8. We may, however, add that 
one point which was noticed by this 
Court in M. M. Parikh’s case, 63 ITR 
663=(AIR 1967 SC 823) or in the judg- 
ment of the High Court of Gujarat, ap- 
pealed from in that case (Navanagar 
& Industries Ltd. v. Income-tax Offi- 
cer, Special Investigation Circle, 
Ahmedabad, 54 ITR 271 = (AIR 1965 
Guj 105) tends to show that the case 
was correctly decided. It seems to us 
that the words “after the expiry of 
four years from the end of the year 
in which the income,, profits or gains 
were first assessable” in S. 34 (3) are 
not really apposite to cover the order 
made under S. 23A, as it stood before 
its amendment by the Finance Act II 
of 1957. Section 34 (3), without the 
proviso, at the relevant time read as 
follows: 


“34 (3) No order of assessment or 
re-assessment, other than an order of 
assessment under section 23 to which 
clause (c) of sub-section (I) of S. 28 ap- 
plies or an order of assessment or re- 
assessment in cases falling within 
clause (a) of sub-section (1) or sub-sec- 
tion (IA) of this section shall be made 
after the expiry of four years from the 
end ofthe year in which the income, 
profits or gains were first assessable.” 
f 9. In our view an order under 
S. 23A does not assess income, profits 
or gains as such but what it does is to 
levy super tax on a certain portion of 
the undistributed profits and gains. The 
section gives indications how this 
amount is arrived at and it is not neces- 
sary to deal with those matters. Fur- 
ther, this order is made following the 
expiry of the previous year as the 
Income-tax Officer has to take into 
consideration the dividend distributed 
within 12 months folowing the expiry 
of the previous year the profits and 
gains of which are being considered. In 
other words the taxable event is non- 
distribution of some part of profits, 
which have already been assessed. 
They were not only first assessable 
but assessed. It would be odd to start 
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the beginning of the limitation period 
from the time when the profits were 
actually first assessed. 

10. Mr. Setalvad, on behalf of 
one of the interveners, said that the 
judgment of this court in M. M. Parikh’s 
case, 63 ITR 663 = (AIR 1967 SC 
823) has been interpreted in some cases 
to mean that the order under S. 23A is 
not even an order of assessment for 
the purposes of rectification and for 
other purposes. We are not concerned 
with that question in this case and we 


do not express any opinion on that 


point. 


11. In the result the appeal fails 


There will 
Appeal dismissed. 


and is dismissed. 


be no 
order as to costs. i 
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Civil P. C. (1908), O. 21, R. 1 — 


` Payment into Court — Where under a 


compromise decree the plaintiff was to 
deposit certain amount in the Court by 
a certain date in order to enforce bis 
right of getting a sale deed executed in 
his favour by the defendant, but the 
last date as fixed by the decree being 
holiday the plaintiff deposited the 
amount on the next date, the deposit 
by the plaintiff was in substance and 
in effect a deposit made in terms of the 
compromise decree and the acceptance 
of the deposit by the executing court 
does not amount to variation of the 
terms of the decree. (X-Kef: S. 47). 
Case law discussed. (Paras 5, 8, 10, 15) 


Cases Referred: Chronological Paras 
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(1946) ATR 1946 Oudh 156 (V 33)= 
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Devi 
(1938) AIR 1938 Ali 199 (V 25)= 
1938 All LJ 121, Roshan Lal v. 
Ganpat Lal 6 
(1938) AIR 1938 Mad 523 (V 25)= 
1938-1 Mad LJ 342, Suryapra- 
kasha Rao v. Venkataratnam 7 
(1931) AIR 1931 Lah 386 (V 18)= 
32 Pun LR 255, Fateh Khan v. 
Chhajju 
(1929) AIR 1929 PC 289 (V 16)= 
57 Mad LJ 429, Charles Hurbert 
Kinch v. Edward Keith Walcott 13 
(1929) AIR 1929 AU 207 (V 16)= 
ILR 51 All 527, Kunj Behari 
Singh v. Bindesbri Prasad 
Singh ; 6, 7 
(1924) AIR 1924 All 218 (V 11) = 
ILR 46 All 328 (FB), Muhammad 


5, 8 


Jan v. Shiam Lal 8 
(1899) ILR 22 Mad 179, Sambasi- 
vachari v. Ramasami Reddi 8 


(1891) ILR 18 Cal 231, Shooshee 
Bhusan Rudro v. Gobind Chun- 
der Roy 8 

80 1867-2 QB 410, Mayer v. 


arding 8 
Gas; 14i ER 768 = a CB (NS) 

139, Morris v. Barr 13 
(1829) 9B&C 840 = “Tog ER 313, 

Wentworth v. Bullen 12 


Mr. V. S. Desai, Sr. Advocate (Mr. 
Naunitlal and Miss Swaranjit Sodhi, 
Advocates, with him) for Appellant 
(In both the Appeals); M/s. D. V. Patel, 
O. P. Malhotra, Sr. Advocates, and (Mr. 
P. C. Bhartari, ‘Advocate for M/s. J. B. 
Dadachanji and Co. with them), for 
Respondent (In both the Appeals). 

The Judgment of the Court was 
delivered by 

MATHEW, J.: These two appeals, 
by special leave, are from the common 
judgment passed by High Court of 
Mysore on 16-6-1966 confirming the 
order of the District Court, Bangalore, 
allowing an application for execution 
of the compromise decree passed on 24- 
6-1959 in -appeal from the decree in 
O. S. 85 of 1949-50 of that court. 

2. The appellant was the de- 
fendant in the suit and the respondent 
the plaintiff. As matter in controversy 
between the parties in the appeal turns 
upon the construction of the compro- 
mise decree, it is necessary to set out 
its terms: . 

(i) The defendant agrees to receive 
from the plaintiff a lakh of rupees paid 
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as consideration for the sale of the pro- 
perty No. 44, Mahatma Gandhi Road, 
Bangalore, together with stamp char- 
ges of 3 ,300/- (rupees three thousand 
and tHree hundred only) with in- 
terest at six per cent per annum of the 
above two sums from 10-3-1947 up-to- 
date oe with Rs. 7,000/- (rupees 





seven thousand only) deducted by the 
Corpo tion minus the rent received 
22,500/- (rupees. twenty two 
thousand and five hundred only) and 
give up all rights to the said property. 
The plaintiff will be entitled to the 
materials lying on the premises. 


pamen period of time fixed for 


viz. 


the payment by the plaintiff to the de- 
fendant of this amount stated above is 
till 1-111960. 


ount in court for payment to 

the defendant. 

(iv) On failure of the plaintiff to de- 
the amount in court by 1-1-1960 
it} now in appeal will be dismiss- 
ed with costs throughout. 

l It is agreed by the parties that 

the essence of ‘the contract 

her extension of time would 
wed and the dismissal of the 
suit with costs would be automatic. 


3- |The respondent applied! for 
on 22-12-1959 to deposit the 
amountjand a challan was issued to 
24-12-1959, the last working 
re the Court closed for Christ- 
idays. December 31, 1959 and 
Janu 1, 1960, were holidays. Nei- 
ther the lower courts-nor the banks 
were open on these days. The respon- 
dent de the deposit on 2-1-1960 and 
sought fo enforce his right under the 
decree by compelling the appellant to 
execute|the conveyance in terms of the 
compromise decree by filing execution 
case Na 25/1960. The appellant: also 
filed expeution case No. 45 of 1960 for 
cost on the basis that the suit stood dis- 
missed ps per the provision in the 
decree dn the failure of the respondent 
to deposit the amount by 1-1-1960. 
These ate petitions were heard toge- 
ther, the court passed an order 
holding |that the respondent had made 
the deposit in substantial compliance 
with the decree and allowing execu- 
tion case No. 25 of 1960 and dismissing 
execution case No. 45 of 1960. Against 
this order, the appellant filed appeals 
33 and B4 of 1960 before the High 
Court of Mysore. A Division Bench of 
the Court, by its judgment dated 


l 
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The plaintiff agrees to depo- ~ 


16-6-1966, dismissed the appeals with 
costs. ‘ 


4, The short question for con- 
sideration in these appeals is whether 
the deposit made by the respondent on 
2-1-1960 was within the time specified 
in the compromise decree and would 
enable him to compel the appellant to 
execute thé sale deed in accordance 
with the provisions of the compromise 
decree. 


5. It was argued on behalf of ° 


the appelant that the respondent had 


. practically six months’ time to deposit 


the amount, that he should not have 
waited for the last day of the period al- 
lowed to him by the decree to deposit 
the amount and if he was not diligent 
to deposit the amount earlier, he must 
suffer the consequences if the Court 
happened to be closed on the last day 
on which he should have made the de- 
posit. Counsel said that there is a 
distinction between a case where 
under a decree an act has to be per- 
formed by a party on a day certain 
and a case where the party has the 
liberty to perform the act within a 
certain time or by a certain day; that 
in the former case, if the act cannot be 
performed by reason of circumstances 


‘beyond his control, he will be relieved: 


against the consequences of his default 
by reason of the maxim lex non co- 


A-I. R. 


git ad impossibilia (the law does not- 


compel a man to do that which he can- 
not possibly perform) if he performs 
the act at the next available oppor- 
tunity, but where he has to perform 
an act within a certain period or by a 
certain date, as in this case, the law 
will not take notice of . the circums- 
tance that the act became incapable 
of performance. by reason of circums- 
tances beyond his control on the last 


day of the period. Whether there is ' 


any logical or reasonable basis for 


- making the distinction, we are clear 


that in this case the respondent had 
the right or, perhaps, more accurately, 
the liberty to deposit the amount in 
Court till and including 1-1-1960. In 
Halsbury’s Laws of England Vol. 37 
3rd Edition, page 96, it is observed: 


“Subject to certain exceptions, the 
general rule is that, when an act may 
be done or a benefit enjoyed during 
a certain period, the act may be done 
or the benefit enjoyed upto the last 
moment of the last day of that 


- period.” 
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If the respondent had the right or 
liberty to deposit the amount in Court 
on 1-1-1960 under the compromise de- 
cree the fact that he did not choose 
to make the deposit earlier would not 
affect his right or liberty to -deposit 
the amount in Court on 1-1-1960. In 


Fateh Khan v. Chajju, AIR T931 


Lah 386 an argument similar to 
the one addressed by counsel for the 
appellant was advanced but was not 
countenanced by the Court. That was 
a case where a. pre-emptor was unable 
to deposit the purchase money in court 
on the last: day of the period allowed 
by the decree; the period expired 
when the Court was closed for the 
vacation and he deposited the amount 
on the re-opening day. It was argued 
that the decree allowed the pre-emptor 
a period of time within which to de- 
posit- the amount, that he could have 
deposited the amount earlier, that he 
should not have waited till the last 
day of the period and that if the last 
day happened to be a holiday, he can 


take no advantage of that circums- 


tance. The Court repelled the argu- 
ment by saying that if the argument 
is accepted it will have the effect of 
curtailing the days allowed to him by 
the decree without any reason. 


6. It was next contended for 
the appellant that it was open to the 
respondent to pay the amount to the 
appellant either on December 31, 1959, 
or January 1, 1960, and that he should 
not have waited till the 2nd to deposit 
the amount in Court. Counsel sub- 
mitted that under Order XXI Rule 1, 
the respondent could have paid . the 
amount to the appellant on January 1, 
1960, or earlier, that he should not 
have waited till the 2nd to deposit the 
amount in Court and if the last day 
of the period happened to be a day on 
which the Court was closed, that is not 
a circumstance which would relieve 
the respondent from his obligation to 
pay the amount within the time speci- 
fied. In support of this argument 
counsel referred to Kunj Bihari Singh 
v. Bindeshri Prasad Singh, AIR 1929 
All 207, Roshan Lal v. Ganpat Lal, AIR 
1938 All 199; Indal v. Ram Nidh, AIR 
“1946 Oudh 156 and Ram Kinkar Singh 
v. Smt. Kamal Basini Devi, AIR 1938 
Pat 451. ATR 1929 All 207, was a case 
where an instalment decree provided 
that the first instalment was payable 
on a certain date; the date specified ex- 
pired during the vacation of the Court 
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and the amount was deposited in Court 
on the re-opening day. It was held 
that the judgment debtors had -the 
power to make the payment direct to 
the decree holder, that depositing in 
Court was not the only course open to 
them and so they could not take ad- 
vantage of the fact that the Court was 
closed on the specified date and the 
payment made by them was not made 
in time. The other cases cited are to 
the same effect. The principle under- 
lying these decisions is that when the 
judgment debtor has the option to pay 
the decree amount to the decree holder 
or to deposit it in Court, he cannot 
choose one of them and act in a manner 
so as to prejudice the rights of the 
other party. Although under 
Order XXI, Rule 1, it is open to a 
judgment debtor to- pay the amount 
direct to the decree holder or to de- 
posit in Court, he cannot choose the al- 
ternative when that will prejudice the 
decree holder. 


T. Even here there is a conflict 
of opinion among the High Courts. In 
Suryaprakasa Rao v. Venkataratnam 
AIR 1938 Mad 523, the compromise de- 
cree there in question provided that 
the decretal amount should be paid in 
certain yearly instalment on certain 
fixed date in each year. The decree 
further provided that in case of de- 
fault of two successive instalments the 
whole amount would be recovered. The 


‘decree however did not provide to 


whom the money was to be paid. The 
judgment debtor failed to pay the 
first instalment. On a day previous to 
that. on which the second instalment 
was due he obtained a challan. The 
day -on which the instalment was due 
being a holiday, he paid the instalment 
next day in the Bank. It was held by 
the Madras High Court that the judg- 
ment debtor did not commit default in 
payment of the second instalment and 
consequently there was no. default of 
two successive instalments. This is 
also the view that was taken in Prem- 
chand Bhikabhai v. Ramdeo Sukdeo, 
AIR 1949 Nag 141. It is not necessary to 
resolve the conflict of opinion on this as- 
pect; as we are concerned with. a decree 
which specifically provided that - the 
respondent should deposit the amount 
in Court. He had, therefore, no option 
to pay the same to the appellant and 
the appellant, perhaps, would have 
been within his right if he refused a 
tender of the amount to him. The 
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parties, for obvious reasons, agreed 
that the amount should be deposited in 
Court and that was made a rule of the 
Court and, therefore, the principle of 
the decision in AIR 1929 All 207 and 
the pther cases cannot be applied here. 


8. The question then arises as 
to what is the principle which should 





be applied in a case where a party to 
a consent decree is given time to do an 
act within a specified day or by a 


specified day and fails to do it on the 
ground of impossibility of performance 
on the last day specified but does it on 
the next practicable day. This ques- 
tion | arose for consideration in Muham- 
mad|Jan v. Shiam Lal, ILR 46 All 328 
= (AIR 1924 All 218 FB). There a de- 
creelin a pre-emption suit gave the 
plaintiff a period of one month within 
which to deposit the purchase money 
in ovder to obtain the benefit of the 
decree in his favour, and the period 
expired on a date on which the Court 








ich the Court re-opened. Piggott, 
held that 


Bhusan Rudro v. 
Roy, (1891) ILR 18 Cal 231, 
it was observed that the broad 
ple is that although the parties 
elves cannot extend the time for 
doing) an act in Court, yet ifthe delay 
is caused not by any act of their own, 
but by some act of the Court itself — 
such las the fact of the Court being 
closed — they are entitled to do the 
act oh the first opening day. In Sam- 
basiva Chari v. Ramaswami Reddi, 
(1899) ILR 22 Mad 179, the Madras 
High Court held that there is a gene- 
rally recognised principle of law under 
which parties who are prevented from 
doing| a thing in Court on a particular 
dey, not by any act of their own, but 
by the Court itself, are entitled to do 
it at the first subsequent opportunity. 
We have already referred to AIR 1931 
Lah 386, where the Lahore High Court 
applied this principle to a pre-emption 
decree. Mayor v. Harding, (1867) 2 
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ALR. 


QB 410, is a case in point. In that case 
the appellant had applied to Justices 
to state a case under the Summary 
Jurisdiction Act, 1857. He received 
the case from them on Good Friday, 
and transmitted it to the proper Court 
on the following Wednesday. It was 
held that he had complied sufficiently 
with the requirement of the Act direct- 
ing him to transmit the case within 
three days after receiving it, as it was 
impossible for him to transmit the case 


earlier than he did because of the 
closure of the offices of the Court 
from Friday till Wednesday. Meller 


J., dealt with the matter as follows: 


“Here it was impossible for the 
appellant to lodge his case within three 
days after he received it. As regards 
the conduct of the parties themselves, 
it is a condition precedent. But this 
term is sometimes used rather loosely. 
I think it cannot be considered strictly 
a condition precedent where it is im- 
possible of performance in consequence 
of the offices of the court being closed, 
and there being no one to receive the 
ease. The appellant lodged the case 
on Wednesday, that is, he did all that 
it was practicable for him to do.” 

In Halsbury’s Laws of England, 
Vol. 57, 3rd Edition, page 97, para 172, 
it is observed: 

“172. The fact that the last day of 
a prescribed period is a Sunday or 
other non-juridical day does not as 
a general rule give the person who is 
called upon to act an extra day; it is 
no excuse for his omission to do the 
act on some prior day. 

“This general rule does not hold 
good where the effect of it would be to 
render performance of the act im- 
possible. This would be the case if the 
whole of the prescribed period consist- 
ed of holidays, in which case the act 
may lawfully be done on the next 
possible day. 

“Again the general rule does not 
hold good where the last day is a Sun- 
day and the act to be done is one the 
performance of which on a Sunday is 
prohibited by the Sunday Observance 
Act, 1677, or where the act has to be 
done, not by the party only, but by the 
Court or by the party in conjunction 
with the Court. In such cases the act 
may, when the last day limited for the 
performance of it happens to be a day 
when the Court or its office is closed, 
be done on the next practicable day.” 
We think that the second exception to 
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the general rule stated in the passage 
and in effect followed in the rulings 

aten above must apply to the facts 
ere. 


9. But counsel for the appel- 
Tant argued that the compromise de- 
cree provided that on default of the 
respondent to deposit the amount in 
Court on 1-1-1960, there wasto be an 
automatic dismissal of the suit by virtue 
of Clause (v) thereof and the execution 
Court had no right to alter or modify 
the terms of the decree and hold that 
the deposit made on 2-1-1960 shall be 
deemed to be a deposit made on 1-1- 
1960, and order the execution of the 
decree on that basis. 


10. A Court executing the de- 
cree shall execute it as it 
cannot modify or vary the terms of 
the decree. No exception can be taken 
to that general principle. But the 
execution Court has the right to 
construe a decree in the light of the 
applicable provisions of law and if in 
this case on a construction of the de- 
cree in the light of the applicable pro- 
vision of law, it found that the deposit 
made by the respondent on 2-1-1960 
was according to law a deposit in com- 
pliance with the terms of the decree, 
then the execution Court was not vary- 
ing the terms of the decree but execut- 
ing the decree as it stood after consi- 
dering the effect of the deposit in the 
light of the relevant law. 


11. Counsel then contended 
that a compromise decree is none the 
less a contract, notwithstanding the 
fact that an order of Court is super- 
added to it and, a provision in a con- 
tract that an act shall be done within a 
certain period or by a particular day 
by a party is absolute. In other words 
counsel said that duties are either im- 
posed by law or undertaken by con- 
tract and the ordinary rule of law is 
that when the law creates a duty and 
, a party is disabled from performing it 
without any default of his own, the 
law excuses him, but when a party by 
his own contract imposes a duty upon 
himself, he is bound to make it good 
notwithstanding any accident by in- 
evitable necessity. Counsel in this 
- connection referred to the passage in 
Halsbury’s Laws of England Vol. XIV, 
page 622, para 1151, which reads as 
under: 


“1151. Where under a contract, 
conveyance, or will a beneficial right is 





stands. It. 


constituted for the purpose. 
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to arise upon the performance by the 
beneficiary of some act in a stated 
manner, or a stated time, the act must 
be performed accordingly in order to 
obtain the enjoyment of the right, and 
in the absence of fraud, accident or 
surprise, equity will not relieve against 
a breach of the terms”. 


12. Although a contract is not 
the less a contract because it is em- 
bodied in a Judge’s order, or, as said 
by Parke J., in Wentworth v. Bullen 
(1829) 9B. &C. 840, 850=109 ER 313 
“the contract of the parties is not 
the less a contract, and subject to the 
incidents of a contract, because there 
is super-added the command of a 
judge”, still we think it is something 
more than a contract. 

13. The:Judicial Committee of 
the Privy Council in Charles Hubert 
Kinch v. Edward Keith Walcott, AIR 
1929 PC 289, observed: 


“An order by consent, not dis- 
charged by mutual agreement and re- 
maining unreduced is as effective as an 
order of the Court made otherwise 
than by consent and not discharged on 
appeal A party bound by a consent 
order must when once it has been com- 
pleted, obey it, unless and until he can 
get it set aside in proceedings duly 
0 The only 
difference in this respect between an 
order made by consent and one not 
so made is that the first stands unless 
and until it is discharged by mutual 
agreement or is set aside by another 
order of the Court; the second stands 
ei and until it is discharged on ap- 
pea ” 

In Govind Waman v. Murlidhar Shri- 
nivas, AIR 1953 Bom 412, the Bombay 
High Court held that a consent decree 
passed by a Court of competent juris- 
diction cannot be treated on the same 
footing as a contract between the par- 
ties, that although it is true that be- 
fore a Court passes a consent decree, it 
can and should examine the lawful- 
ness and validity of the terms of the 
proposed compromise, but when once 
that stage is passed and a decree fol- 
lows, different considerations arise and 
therefore, where a compromise decree 
contains a term against alienating cer- 
tain property and gives the other party 
right to its possession on such aliena- 
tion, the decree is not a nullity in spite 
of the fact that the term is opposed to 
Section 10 T. P. Act. And the fact 
tha? it is contrary to law would not 
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its binding character, unless it is 
set aside by taking proper proceedings. 
That different consideration would 
apply when a contract is embodied in 
a judge’s order is also clear , from 
is v. Barret, (1859) 141 ER 768. 


ided that upon payment of 341, 
ebt and costs as agreed, in instal- 
on the 28th of May, on the 25th 


g month until the whole is paid, 
all further proceedings in the cause be 
stayed. The order further provided 
that, in case default be made in any 
ent as aforesaid, the plaintiff be 
at liberty to sign final judgment for 
the said sum of 341., and issue execu- 
. tion for the amount unpaid. The first 
and two following instalments were 
duly paid. The .25th of October, the 
day on which the fourth instalment þe- 
came payable, being a Sunday, the de- 
fendant called at the office of the plain- 
tiff’s attorney on Monday the 26th, and 
to pay.it, but was told:he was 
too late, and that judgment had been 
signed. No judgment, however, was 
signed until the following morning. The 
defendant took out a summons to set 
aside| the judgment, on the ground that 
under the circumstances he had the 
whole of Monday to pay the ‘money, 
and that the judgment signed after the 
money was offered was irregular. The 
Co held that the defendant had the 
whole of Monday to pay the money. One 
of the arguments advanced in that case 
‘was that as the judge’s order was a con- 
sent order, the principle governing con- 
tract must regulate the rights of par- 
ties and therefore the defendant was 
not excused from performing the con- 

“by the accident of the day being 
day. In repelling this contention 
Erle €. J., said: i : 


“I desire not to be understood as 
a any decision as to the rights of 





parties under a contract: but, in arriv- 
ing at the conclusion I come to, I seek 
only to give effect to the duty which 
the law imposes upon a party who is 
i by a judge’s order to pay 
money......... The defendant was ready 
fered to pay it on Monday; but 
aintiff, conceiving that the offer 

o late, declined to receive it, 
the following day signed the 
ent for the balance due. Con- 
fining| myself to the Judge’s order and 
the remedy and duty thereon and to 
what eught to be the fair meaning "and 
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understanding of the Instrument, I 
find no authority for saying that the 
defendant was bound to search for his 
creditor and pay him the money on the 
Sunday.” ` 
Crowder, J., said: 

"This is not like the case of an 
ordinary contract; and I desire not to 
be understood as at all interfering 
with any of the cases which have been 
referred to with reference to contracts. 
The cases upon the construction of 
statutes are also founded upon an en- 
tirely different consideration.” 

14. We may also state that 
there is no evidence in this case that 
at the time when the compromise was 
entered into, either ofthe parties knew 
that the 31st of December, 1959 or the 
1st of January, 1960,. would’ be holi- 
days. i 

. 15. In these circumstances we 
think that the deposit made by the res- 
pondent on 2-1-1960 was in substance 
and in effect a deposit made in terms 
of the compromise decree and that the . 
High Court was right in its conclusion: 
We dismiss the appeals but in the cir- 
cumstances without any order as to 


costs. 
_ Appeals dismissed. 


AIR 1972 SUPREME COURT 244. 
(V 59 C 54) 
(From: Patna)* 
P. JAGANMOHAN REDDY AND 
D. G. PALEKAR, JJ. 


’ Hira Rai, Appellant v. The State 
of Bihar, Respondent. ; 
Criminal Appeal No. 
D/- 23-11-1971. 
Penal Code (1860), S. 99 — Right 
of private defence—Extent. (X-Ref:— 
S. 103)—(X-Ref:— S. 304, Part I). 


Where some armed persons went 
to harvest certain crop forcibly and 
during the assault which they made 
on the owner of the crop the accused 
who was on the side of the owner gave 
a fatal blow with a bhala to one of the 
members of the intruding party, 
reasonably apprehending grievous 
hurt to or death of the owner, the. 
accused could not.be said to have ex- 
ceeded his right of private defence. 


*(Criminal Appeal No. 477 of 1966, 
D/- 30-7-1968 — Pat.). i 
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The very fact that the accused used 
his bhala against the deceased would 
show that the deceased might have 
been using a more deadly weapon than 
the others. In any event since it was 
not shown that- the deceased was un- 
‘armed at the time of assault the bene- 
' fit ‘of doubt should be given to the ac- 
cused. Hence his 
Section 304, Part I was liable to be set 
aside. Criminal Appeal No. 477 of 
1966, D/- 30-7-1968 (Pat), Reversed: 
(Paras 6, 8) 
Mr. U. P. Singh, "Advocate, for 
Appellant; Mr. R. C. Prasad, Advocate, 
for Respondent. : TE 


The Judgment of the Court. was 
delivered by 


PALEKAR, J.:— This is an ap- 
peal by special leave from the judg- 
ment of the Patna High Court confirm- 
ing the appellants. conviction under 
Section 304, Part-I IPC and reducing 
the sentence of rigorous imprisonment 
from 10 years to 5 years. 


2. . In all 19 persons were put 

up for trial before the learned Addi- 
tional Sessions Judge, Arrah — 16, out 
of them were acquitted. Three who 
were convicted and sentenced appealed 
to the High Court. The High Court 
acquitted two more but confirmed the 
conviction of the appellant but Dora 
ed the sentence. 


3. The incident out of which 
the case arose took: place at about 
9.45.4. M. on 23-2-1965 in village 
Chilhari which is 6 miles from Dumra- 
on Police Station. Plot No. 1327 
measuring about 6.68 acres was in the 
possession of Chhedirai and Jitanrai 
who had grown their crops therein 
One Kamlarai and his wife Suraj 
Kumari had filed a suit for the posses- 
sion of this plot. The suit was finally 
decreed in favour of Suraj Kumari to 
the extent of.10 annas -8 pies share. 
The decree was executed about 12 
days before the incident by awarding 
symbolic possession under O. 

R. 35 (2) C. P. C. In other words, she 
was put in joint possession -of the pro- 
perty and no actual possession of any 
portion of the land was given to her. 
Admittedly the standing crop on the 
land belonged to Chhedirai and Jitan- 
rai, and Suraj Kumari could have no 
claim to it. Still on the morning of 
23-2-1965 Kamlarai and his son went 


to the plot with some ten to fifteen ` 


labourers for harvesting the crop. 
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Chhedirai and others on his behalf in- 
cluding the appellant Hirarai where al- 
ready on the spot. They were obvi- 
ously armed with lathis and spears 
ready to resist if Kamlarai proceeded 
to- harvest the crop forcibly. There 
was an altercation in which some five 
persons on the side of Kamlarai were 
injured. One of them Biharirai suc- 
cumbed to the injuries: On the side of 
Chhedirai, Chhedirai alone appears to 
have been injured. In due course in- 
formation was filed at the Police Sta- 
tion and, as already stated, 19 persons - 
were put up for trial out of whom 18 
have been acquitted and we are now 
concerned with the case of only one, 
namely, the present appellant. 


4. The High Court found that 
Kamlarai and the members of the pro- 
secution party had gone to the scene 
of offence also armed. Kamlarai and 
his associates. encountered opposition 
from Chhedirai and others and the 
shouting brought on the scene Kaushal 
Kishorerai (P. W. 1), Nand Biharirai 
(P. W. 3), Sheo Biharirai (P. W. 4), 
Biharirai the deceased and Ram 
Naginarai (P. W. 5). The prosecution 
case was that these persons had come 
on the scene only to implore the par- 
ties not to quarrel. But that does not 
appear to be the case. It is a point 
worth noting that Kamlarai and his 
other associates did not receive anyin- 
juries. The injuries were received 
only by these five, who it is stated, had 
come there to intercede. There can be 
no doubt that they had not come to in- 
tercede but to help Kamlarai to forcib- 
ly harvest the crop. 


. 5. The High Court also found 
that as soon as these five persons came, 
the prosecution party must have clear- 


.ly showed their intention to cut the 


crop whereupon Chhedirai who was 
one of the owners of‘ the crop obstruct- 
ed. Chhedirai’s obstruction was sought 
to be overcome by beating him . up. 
Chhedirai received no less than six, in- 
juries and the nature of these injuries 
shows that lathis and a sharp weapon 


- like Bhala were used against him. The 


prosecution insisted that the prosecu~ 
tion party had not been armed, But 


-that case has been rejected by the 


High Court. The High Court was of 
the opinion that the members of the 
prosecution party must have carried 
some arms with them in order to deal 
with the opposition from the side of 
Chhedirai and his men. When Chhedi- 
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rai was beaten with lathis and a bhala, 
his men, including the present appel- 
lant, sed their weapons and in the 
assault four of the prosecution wit- 
nesses already referred to and Biharirai 
received injuries of which Biharirai 
died subsequently. The High Court 
further held that there was reasonable 
apprehension that grievous hurt would 
be caused by the members of the pro- 
secutign party and in those circums- 
tances| the members of Chhedirai’s 
party,|who were the accused, includ- 
ing the present appellant, were entitl- 


ed to exercise the right of private de- 
fence bs contemplated by: Section 103- 
IPC. that finding the appellant 


should) have been also acquitted be- 
cause under Section 103-IPC the right 
of private defence extends to the 
voluntary causing of death or of any 
other harm to the wrong-doer, if the 
offence, the committing of which, or 
the attempting to commit which, oc- 
casions the exercise of the right, be an 
offence of theft “under such circums- 
tances|as may reasonably ‘cause appre- 
ensio that death or grievous. hurt 
b the consequence, if such right 
of private defence is not exercised.” 
rai-was being attacked with 
lathis pnd a bhala. Apart from the 
fact that Chhedirai had actually sus- 
tained |a fracture of his . arm, there 
was reasonable apprehension that the 
person| who was using the bhala against 
him may cause either death of or 
grievous hurt to Chhedirai. If at that 
juncture, the appellant used his !bhala 
Biharirai reasonably appre- 
hending grievous hurt to. or death of 
his companion Chhedirai, he would be 
entitled to be acquitted. But the High 
Court thought that in the circum- 
stances the appellant appeared to, have 
‘exceeded the right of private defence. 
Section 99-IPC says that the right of 
privat defence in no case extends to 
inflicting of more harm than it is 
necessary to inflict for the purpose of 
defence. According to the High Court 
the appellant had caused more ‘harm 
than was necessary and. hence came to 
the conclusion that the conviction 
under Sec. 304, Part-I was justified. 


~ 6-7% It iscontended by Mr. Singh 
for the appellant that the High Court 
was in lerror in thinking that the right 
of private defence had been exceeded. 
Chhedirai was being assaulted ‘by a 
number of members of the prosecution 
party and deceased Biharirai was one 
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of them. The case that Biharirai and 
four companions had come there 
only to intercede has been rejected and 












Prosecution side. It, therefore, stands to 
reason that Chhedirai was being assault- 
ed by these five persons and it might 
well have been that Biharirai was the 
person who was using the bhala. Al- 
though the prosecution party was arm- 
ed with lathis and bhalas, the prosecu- 


fact that the appellant had used his 
bhala against Biharirai would go to 
show that Biharirai might have been 
using a more deadly weapon than the 
others. In any case since the prosecu- 
tion has not been able to show that 


and he must be acquitted. 


8. The appeal is allowed and 
the conviction of the appellant and the 
sentence imposed upon him are set 
aside. He is acquitted and directed to 
be released. Bail bond cancelled. 

Appeal allowed. 


AIR 1972 SUPREME COURT 246 
(V 59 C 55) 

(From Assam: ILR (1960) Assam 333) 
K. S. HEGDE, A. N. GROVER AND 
H. R. KHANNA, JJ. 

Harendra Nath Bhattacharya and 
others, Appellants v. Kaliram Das 
(dead) by his legal representatives and 
others, Respondents. 


Civil: Appeal No. 1273 of 1966, 
D/- 22-11-1971. 


(A) Civil P. C. (1908), S. 92 — 
Section does not affect. maintainability 
of a suit wherein no allegation is made 
that there is a breach of trust or that 
the directions from the Court: are 


‘necessary for the administration of the 
‘trust. . 


A suit under Section 92 is of a 
special nature which presupposes the 
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existence of a public trust of a religious 
or charitable character. Such suit can 
proceed only on the allegation that 
there is a breach of such trust or that 
directions from the Court are necessary 
for the administration of the trust. In 
the suit, however, there must be a 
prayer for one or other of the reliefs 
that are specifically mentioned in the 
section. Only then the suit has to be 
filed in conformity with the provisions 
of Section 92. AIR 1952 SC 143, Foll. 
(Para 11) 
(B) Constitution of India, Art. 133 
— Supreme Court will not depart 
from its practice of non-interference 
with the conclusions into which, fami- 
liarity with the local language, customs 
and enactments plays a vital part parti- 
cularly when the conclusions are bas- 
ed on evidence. (Para 13) 
(C) Constitution of India, Art. 133 
— New plea — Where a contention is 
raised neither before the High Court 
nor before the Lower Courts, Supreme 
Court will not allow the contention to 
be agitated. (Para 14) 
Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 1309 (V 48) 
= (1961) 3 SCR 947, Jibon 
Chandra Sarma Doloi v. Anandi 
Ram Kalita 13, 14 
(1952) AIR 1952 SC 143 (V 39) 
= 1952 SCR 513, Pragdasji v. 
Ishwarlalbhai 


Mr. D. N. Mukherjee, Advocate, 
for Appellants: Mr. Sukumar Ghose, 
Advocate, for Respondents Nos. 1 (a), 
2 (a), 3, 8 and 19. 

The Judgment of the Court was 
delivered by 

GROVER, J.:— This is an appeal 
by certificate from the judgment of 
the Assam and Nagaland High Court 
arising out of a suit which was filed as 
far back as May 1948. 

2. The main controversy arises 
out of a grant on a Copper plate made 
by Ahom King Maharaj Sibasingha of 
some landed property in the year 1663 
Saka Era corresponding to 1741 A. D. 
The suit was instituted by the plain- 
tiffs in a representative capacity as 
Bhaktas. According to the allegations 
in the plaint this grant was made by 
the King in the name of one Gadapani 
Bhattacharjya for the establishment of 
a Satra (Vaishnavic institution). It was 
made for the propagation of Nama 
Dharma and for continuance of Sara- 
ban Kirtan Dharma. Defendants 1 to 
20 were alleged to be the heirs of 
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Gadapani Bhattacharjya. The Plain- 
tiffs claimed that they were the des- 
cendants of the 10 Bhakats who were 
mentioned in the Copper plate creating 
the endowment, the name of the 
Satra being Sat Sangee Satra. The 
original grant was in respect of 79 
puras of land which would be equiva- 
lent to 316 bighas. It was rent-free. 
In the copper plate the grant was 
termed as Brahmottar. After the 
British rule commenced there was an 
enquiry in which the grandson of the 
original grantee (Gadapani Bhatta- 
charjya) made a claim of 83 puras of 
land with 10 bighas of Sat Sangee 
Satra. This was confirmed by the 
British Government. During the de- 
marcation survey of 1881, the area 
was reduced to 304 bighas and in the 
survey and settlement of 1884-85 it 
was shown as 313 bighas roughly. In 
the subsequent settlement of 1905-06, 
the land was assessed to half revenue, 
known as Nispi Kheraj. The area 
covered by Nispi Kheraj or Nisf 
Kheraj was 243 bighas. During the 
current 30 year settlement the Nispi 
Kheraj land was shown to cover an 
area of 230 bighas odd and the suit 
was confined to that area. 


= 3. According to the case of the 
plaintiffs, the grant, asa matter of fact, 
was a Dharmottar grant though called 


‘Brahmottar in the Copper plate. In 
other words, it was an endowment 
created for religious and charitable 


purposes and it did not confer benefit 
only on the grantee (Gadapani Bhatta- 
charjya) or his heirs and descendants. 
The Sat Sangee Satrato be established 
on the basis of this grant was known 
as Bhanukuchi Satra along with a Nam 
ghar. It was asserted by the plaintiffs 
that the defendants were interfering 
with their rights relating to the Satra 
and were also not properly repairing 
the Nam ghar etc. It was alleged that 
some of the plaintiffs were still living 
in the land covered by the Nispi- 
Kheraj patta. Paragraph 12 of the 
plaint may be reproduced:— 


“12. In fact the land described in 
the schedule of the disputed patta is 
the Dharmottar land gifted to the 
Bhanukuchi Satsangi Satra. The lands 
have been absolutely endorsed for reli- 
gious purpose, hence the defendants 
have not possessed any title of their 
own over those. They are the trus- 
tees only on behalf of the Satra. They 
are bound to maintain the said Satra 
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to possess their own basti and Saas 
lands te. by going and ‘observing the 

an in the Satra house of Dag 
and the Doul festival by erect- 
Doul stage as before in Dag 

Hence it is necessary to ob- 
tain a decree after a declaration from 
the Civil Court and with the said end 
and view it is necessary to obtain pos- 
session] from the Court. on.. ` behalf of 
the pl i tiffs.. If it is necessary the 









disputed land 
to the Bhanukuchi Sat Sang 
ioned in paragraph 12 aud for 


4. | In the written. statement 
the position taken up was that the dis- 
puted land was not Dharmottar. It 
was a property gifted to late Gadapani 
B the predecessor of the defen- 
dants. |Gadapani Bhattacharjya was a 
good religious minded Brahmin and the 
Ahom g, for - the advantage of 
preaching religion, gifted the land to 
him as|Niskar Brahmottar generation 
to Seheri . Gadapani Bhatta- 
chariya| became the full proprietor and 
the defendants were his ‘descendants: 
had been in peaceful posses- 








untry were extinguished and 


jakheraj investigation during 
h rule the patta has been 
every settlement in the name 


of late Debi Datta by keeping Brah- 


mottar in force and on the basis of that the establishment of the Satra. The 





form the patta has been issued in every 
settlement in the name of Debi Datta 
and after him in the name of. these 


defendants, who are his descendants. . 


On the basis of that patta these defen- 
dants have been entitled to become the 
full proprietors to possess the disputed 
land. The plaintiffs are not entitled to 
have any right in respect of the dis- 
puted land on the basis of the patta 


- also and in fact they have not acquired , 


any right thereon.” 

According to the defendants the’ ‘suit 
was not maintainable because the pro- 
visions of the law relating to a suit 
based on breach of trust had not been 
complied with. ; 

6. The Trial Court framed 7 
issues out of which only the following 
may be mentioned:— 

; “I. Is the suit atritalaabie in its 
present form? 

2. Have the plaintiffs ‘locus 
standi to bring the suit? 

3. Is the disputed land a Dhar- 
mottar property and absolutely | en- 
ones for religious purposes as alleg- 
The Trial Court found -.that. the suit 
was not maintainable owing to non- 
compliance with the provisions of Sec- 


tion 92, Code of Civil Procedure. On. 


issue No. 2 its decision was in favour 
of the plaintiffs as also on issue No. 5. 
On thatissue it was held that the suit 
property . was Brahmottar and. not 
Dharmottar. In view of the finding on 
issue No. 1, the suit was dismissed. 

T. An appeal was taken to the 
Court of the Additional District Judge, 
Lower Assam. He held that the suit 
did not fall within Section 92, Code of 
Civil Procedure, and was therefore, 
maintainable. 
ferred to the, relevant portion of the 
grant which according to him was to 
be translated as follows:— - 


` “Be it known to all that the Sat- 
sangi Satra of 10 Bhakats. is establish- 
ed. Gadapani Brahmin is made the 
Medhi of the said Satra; and the lands 
are granted to him as Brahmottar for 
religious purposes. Let him occupy 
the land from generation to generation 
after propagating the Saraban 
Dharma. 


8. In the opinion of tħe Addi- 
tional Dist. Judge the plain meaning 
of the grant was that Gadapani Brah- 
min was made the Medhi of the Satra. 
The grant was contemporaneous with 
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purpose for which the grant. was made 
was specifically stated to.be for the 
propagation of Sarban Kirtan Dharma. 
(The word- “Brahmottar’ had been 
qualified by “Punyarthe” which meant 
for piety. The grant- was, therefore; 
‘not personal grant. The words of the 
grant indicated that it had been made for 
some religious purpose: for which the 
Satra was established: But- for~his 
appointment as Medhi and the- esta- 
blishment of the Satra, the grant: to 
Gadapani would have been a personal 
one. The learned Additional Dist. 
Judge appears to have been fully 
conversant with the various -Satras 
which were to be found in Assam and 
with themanner in which they were 
created. After considering the entire 
evidence, he came to the conclusion that 
there was a Satra at Bhanukuchi and 
that the grant was to the Satra and not 
to Gadapani in his personal capacity. 
It was further held by him that the 
establishment of the Satra and the 
creation of the office of the Bhakats 


was contemporaneous sofar as the pre- 


sent case was concerned. The plain- 
tiffs, therefore, by virtue of the original 
grant, were entitled to file a suit. The 
appeal was allowed and a decree was 
granted for a declaration that the dis- 
puted land was the Dharmottar pro- 
perty of the Bhanukuchi Sat Sangee 
-Satra and that the plaintiffs were the 
Bhakats of that Satra having a right to 
perform religious functions prescribed 
for them in the Satra. The suit for 
possession, however, was dismissed. 


: 9. The defendants filed an ap- 
peal to the High Court. Only two 
points were raised before the High 
Court. They were:— . 

“1. As to whether the suit is hit by 


‘Section 92 of the Code of Civil Proce- 


dure; and 

2. As to whether Ext. 1, “the 
Copper Plate, has been correctly inter- 
preted to hold that the original grant 
-. created by the Ahom King was of the 
nature of Dharmottar grant or a reli- 
gious trust for the benefit of the Satra 
or that it was merely a personal gift in 
favour of Gadapani Bhattacharjya who 
was the original Medhi or the high 
priest named in regard .to -the Satra 
created by the Copper Plate?” 

10. The High Court held that 
the reliefs claimed in the suit did not 
come within the provisions of Sec. 92. 
As regards the correct interpretation 
of the relevant passage on the Copper 
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the High Court agreed with the inter- 
pretation put by the Additional Dist. 
Judge onthe relevant passage. The 
original text-was quoted as agreed to 
by counsel for both the parties and its 
Popiih translation was given as foly 
ows: 


“The King has for the purpose . of 
earning merit for himself and his 
brother, made this Brahmottar grant’ 
consisting of the lands as mentioned 
herein along with three paiks and ten 
families of Bhakats to Gadapani Bra- 
hman who is appointed to be the Medhi 
(high priest) of the Sat Sangi Satra. He 
will for generations enjoy the land by 
being in the service of God and for the 
purpose of. perpetuation of the cult: of 
the Sravan Kirtan Dharma”. 

The High Court examined the text in 
the background of the institution: of 


-‘Satras in Assam and came to the con- 


clusion that the intention of the King 
in making the grant was for'the benefit 


_of Sat Sangee Satra. The High Court 


also. took into consideration Exhibit 2, 
a copy of petition of claim made by Debi 
Datta Sarma in the Lakheraj enquiry. 
in the year 1884 and came to the con- 
clusion thatthe predecessor-in-interest 
of the defendants had accepted the 
position that he or other descendants 
of Gadapani Brahmin were merely tru- 
stees in respect of the land which be- 
longed to the Satra and the Bhakats 
or the predecessors-in-interest of the 
plaintiffs had interest in the same. The 
appeal of the defendants was conse- 
quently dismissed. 


11. Learned counsel for the 
plaintiffs has sought to raise the same 
points which were agitated before the 
High Court. The first one relates to the 
applicability of sec. 92 of the Civil 
Procedure Code. The second relates to 
the correct interpretation of the terms 
of the original grant with regard to its 
true nature, namely, whether it was a 
Dharmottar grant or a religious trust 
for the benefit of the Satra or that it 
was merely a personal gift in favour 
of Gadapani. Section 92, Code of Civil 
Procedure provides that in case of any 
alleged breach of any express or con- 
structive trust created for public pur- 
pose of a charitable or religious nature 
or where the direction of the court is 
deemed necessary for the adminis- 
tration of any such trust, the consent 
of the Advocate General has to be 
obtained for institution of the suit by 
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more persons having an interest 
trust. Further the suit must be 
for obtaining a decree for the follow- 


“(a) removing any trustee: 
) appointing a new trustee; 
(c} vesting any property in a tru- 


emoved or a person who has 
to be a trustee to deliver posses- 
sion of any trust property in his pos- 
session to the person entitled to the 
possession of such property; 

directing accounts and in- 


{i directing a trustee who has 


quirieş: 
(e) declaring what proportion of 
the trust property or of the interest 
therein shall be allocated to any par- 
ticulan object of the trust; 

a authorizing the whole or any 
part of the trust-property to be let, sold 
mortgaged or exchanged. 

fs settling a scheme or 

(h) granting such further or other 
reliefs| as the nature of the case may 


require: 
me Court analysed the plaint 





which jis primarily to be looked at for 
deciding the question of applicability 
of sec.| 92. The High Court was of the 
view that the reliefs claimed in the 
plaint ;were stated mainly in para 12, 
which |if analysed, would involve the 


pier 
(1} A declaration that the suit land 
was (Dharmottar land gifted to 
Bhanukuchi Sat Sangi Satra for a reli- 
gious purpose and that the defendants 
had no personal interest therein except 
as trustees for the management of the 
Satra: 
(2) A declaration that the defen- 
dants were bound to maintain the 
Satra re the income of the suit lands 





by observing the Doul festival and the 
usual -Kirtan; 

(3) For a declaration that the pla- 
intiffs jas Bhakats of the Satra were 
entitled to possess their own Basti and 
paddy jlands and that they had a right 
of access to the use of the Satra for 
various religious purposes; 


(4) A claim for possession of the 


lands ¢onfined to the above reliefs. 
It was added in the plaint that a 
scheme case would be instituted later 


on if considered necessary. The High 
Court was of the view that none of the 
reliefs claimed in the plaint brought it 
within |the terms of sec. 92. It is well 
settled |by the decisions of this Court 





A-L R. 


that a suit under sec. 92 is of a special 
nature which pre-supposes the exist- 
ence of a public trust of a religious or 
charitable character. Such suit can 
proceed only on the allegation that 
there is a breach of such trust or that 
directions from the Court are neces- 
sary for the administration of the 
trust. In the suit, however, there must 
be a praver for one or other of the 
reliefs that are specifically mentioned 
in the section. Only then the suit has 
to be filed in conformity with the pro- 
visions of section 92 of the Code of 
Civil Procedure. (See Pragdasii v. 
Ishwarlalbhai, 1952 SCR 513 = 
(AIR 1952 SC 143) ). It is quite clear that 
none of the reliefs claimed by the 
plaintiffs fell within the section. The 
declarations which were sought could 
not possibly attract the applicability of 
sec. 92 of the Civil Procedure Code. 
The High Court was, therefore, right 
in holding that non-compliance with 
that section did not affect the main: 
tainability of the suit. 


12. On the second point our 
attention has been invited to the trans- 
lation of the Copper Plate on which 
the grant was made by the Ahom King. 
This translation, it has been pointed 
out, was accepted by both sides. 
According to tnis translation the land 
and tife estate described “together with 
three Bhakats and 10 Paiks have been 
given for piety as Brahmottar to the 
godly Brahmin Gadapani, with his own 
brothers making him a Medhi of Sat- 
sangi Satra. He will remain in devotion 
of God and will enjoy and occupy and 
continue to enjoy and occupy together 
with his own brothers from father to 
son, son’s son ete. and will scatter sra- 
vana-kirtana-dharma’’. It is contended 
on behalf of the plaintiffs that the 
grant was clearly described as Brah- 
mottar and it was°made to the Brah- 
min Gadapani with his own brothers 
and he was made Medhi of the Sat 
Sangi Satra. Medhi means a high pri- 
est. He and his descendants were to 
enjoy and occupy the property from 
generation to generation. Of course, it 
was laid down as a part of their duties 
that they should propagate Sravana- 
Kirtana-dharma but that did not con- 
vert the grant into Dharmottar. 


13. As regards the correct trans- 
lation, we are unable to accept the 
contention that the translation set out 
in the judgment of the High Court 
along with the original text does not 
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represent the correct translation. The 
learned Addl. Dist. Judge and Deka J. 
who delivered the judgment of the 
Division Bench in the High Court, 


were fully familiar with the language 
and we find no reason to doubt the 
correctness of the translation appearing 
in the judgment of the High Court. 
oth the Addl. Dist. Judge and the 
High Court were more familiar with 
the establishment of Satras and the 
historical background in which such 
institutions came to be established and 
were in a better position to interpret 
the terms of the grant than ourselves. 
Moreover, their judgments were based 
on other evidence which was produced 
and it would not be right for us even 
if we took a different view to depart 
from the practice of this court not to 
interfere with the conclusions into 
which familiarity with the local lan- 
guage, customs and enactments plays 
a vital part. Even otherwise we have 
not been persuaded to take the view 
that the grant was only a personal 
grant in favour of Gadapani Brahmin. 
The word Brahmottar was certainly 
used but mere use of that word would 
not change the essential character of 
the grant. In this connection our atten- 
tion has been invited to a decision of 
this Court in Jibon Chandra Sarma 
Doloi v. Anandi Ram Kalita, (1961) 3 






SCR 947 = (AIR 1961 SC 1309). In. 


this case a question arose about certain 
grant made by Assam Rajas to the 
Bardeuries (temple officials) to enable 
them to render services to the Deities 
installed in the temple. On certain ali- 
enations having been made, a suit was 
instituted on behalf of the temple that 
the alienations were invalid and un- 
authorised. The principal point which 
was urged was that the High Court 
had come .to a wrong conclusion that 
the lands in suit which were admitted- 
ly described as Brahmottar lands in 
the revenue records were .transferable 
without any restriction. After going 
into the history of lands described as 
Nisf-Khiraj in the revenue records it 
was observed by this Court that a 
Nisf-Khierajdar was ordinarily a per- 
son whose lands were claimed by his 
ancestors revenue free on the ground 
that they were grantees of the Assam 
Rajas for some religious or charitable 
purpose. Reference was also made to 
the provisions of Regulation 1 of 1886 
called “The Assam Land and Revenue 
Regulations”. After referring to the 


i 
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relevant provisions it was stated that 
it could not be held that the lands in 
question were burdened with the spe- 
cial condition that they could be trans- 
ferred only to Bardeuries and not to 
any strangers outside the group. It 
was finally observed: 


“As the High Court has found, and 
that is no longer in dispute, these lands 
are described as Brahmottar lands in 
revenue records and to the said lands 
and their holders the statutory provi- 
sions of the Regulation to which we 
have just referred applied; therefore 
it is impossible to escape the conclusion 
that by virtue of the relevant statutory 
provisions of the Regulation the lands 
must be deemed to be heritable and 
transferable without any restriction”. 
It is quite obvious that the question in- 
volved in this case was quite different 
from the one under examination by us. 
It was not argued at any stage in the 
present case including the appeal 
before the High Court that by virtue 
of the provisions and the other facts 
relied upon in the aforesaid judgment, 
the mere fact that the lands were 
described as Brahmottar would be 
the’ personal property of those in 
whose names they were shown in the 
revenue records. Nor has our attention 
been drawn to any entries from the 
revenue records produced in the pre- 
sent case which would show the exact 
and precise terms in which those en- 
tries had been made. 


14, Lastly it was contended 
that even in the plaint the lands were 
admitted to have been held under a 
Nisaf Khiraj or Nispi-Kheraj patta and 
that according to the entire history 
and other facts stated in Jibon Chan- 
dra Sarma Doloi’s case, (1961) 3 SCR 
947 = (AIR 1961 SC 1309) (supra). 
such a patta could be held onlyin a 
personal capacity. The difficulty again 
is that no such contention was raised 
before the High Court or before any 
of the Courts below. Weare unable in 
these circumstances to either allow 
this point to be agitated orto enter 
into its discussion. 


15. In the result the appeal fails 
and it is dismissed with costs. 


Appeal dismissed. 
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K. S. HEGDE AND A. N. GROVER, JJ. 
Sj M. Pandit and others, ete., Ap- 
pellants v. The State of Gujarat and 
others| etc., Respondents. f 
Civil Appeals Nos. 1109 of 1969, 
d 520 of 1971, D/- 18-11-1971, 
Civil Services — Bombay Civil 
Services Classification and Recruit- 
ment Rules (1959), R. 1 Second Proviso 
— Rules similar to ‘Bombay Rules 
framed by Government of Gujarat — 


519 





Ref: Constitution of India, Art. 309 — 
Rules under framed by Gujarat, Gov- 


ernment, R. 3). AIR 1968 SC 349 Dis- 
tinguished. (Para 4) 


Rule 3 of the Rules framed by 
Gujarat Government under Art. 309 of 
the Constitution for the appointment 
uty Collectors and the second 
proviso to R. 1 of the Bombay Civil 
Services Classification and Recruit- 
ment Rules which is similar to Rule 3 


of Gujarat Rules are violative of Arti- 
cles 14 and 16 of the Constitution of 
India. 


irectly recruited Mamlatdars and 
promottee Mamlatdars both have, same 
designation, same pay scale, and same 
functions and their posts are inter- 
changeable. They therefore form one 
class and Government cannot discrimi- 


“nate between them in the matter of 


LO/LO 


rther promotion to. the posts of 
Collectors. 
(Para 4) 


Cases |Referred: Chronological Paras 
(1968) ATR 1968 SC 349 (V 55) = 


196841 SCR 407 = 1968 Lab IC’ 
360, tate of Mysore v. P. Nara- 


sing Rao 
(1967) AIR 1967 SC 52 (V 54) = 
196643 SCR 600, Mervyn Conti- 
nho Collector of Customs, 
mbay 


Bom 

(1967) 1967 SC 1889 (V 54) = 
196841 SCR 185, Roshanlal v. 
Union of India 


Mr. R. B. Datar, Advocate, foi Ap- 
pellants (In all the Appeals); Mr. S. P 
Nayar, |Advocate for Respondent No: 1 


their 
Depu! 


*(Spl. Civil Applns. Nos. 973 of '1968, 
31 of 1967 and 90 of 1968, D/- 1/4- 12- 
1969 — Gui.) 


698/71/HGP/BNP 





‘to the rule relating 


— Validity — (X-Ref: Consti- 
tution |of India, Arts. 14 and 16) — (X- - 


-posts of Deputy Collectors 


A-L R. 


(In C. A. No. 1109 of 1969) and for Res- 
pondents (In C. As. Nos. 519 and 520 of 
1971), M/s. R. Gopalakrishnan and T. L. 


Garg, Advocates for Respondents Nos. 2° 


to4, 7 and 20 (In C. 
1969). 

The Judgment of the Court was 
delivered by 

HEGDE, J.: These are appeals by 
certificate. They raise 
question of law for consideration. That 
question is whether the second proviso 


A. No. 1109 of 


ments to the posts of Deputy Collec- 
tors in the Bombay Civil Services 
Classification and Recruitment Rules 
as well as clause (3) of the Rules fram- 
ed under Art. 309 of the Constitution 
by the Governor of Gujarat relating to 
the appointments of Deputy Collectors 
are violative of Arts. 14 and 16 of the 
Constitution. The High Court of Guja- 
rat has come to the conclusion that 
those provisions are violative of Arti- 
cles 14 and 16. Aggrieved by that deci- 
sion the appellants have brought these 
appeals. 

2. Till the year 1950,. the posts 
of Deputy Collectors were filled by 
Bombay Government partly by direct 
recruitment and partly by promotion 
from the cadre of Mamlatdars. On 
February 6, 1950, the Government 
decided to fill up those posts only by 
promotion from the cadre of Mamlat- 
dars. At the same time it decided to 
introduce the system of direct recruit- 


‘ment to the posts of Mamlatdars who 
‘in the first instance were to be on pro- 


bation for two years and if found sui- 
table would be confirmed. It was fur- 
ther decided that 50 per cent of the 
will be 
reserved for promotion of direct recru- 
its in the cadre of Mamlatdars and the 
other 50 per’ cent for the promotee 
Mamlatdars. In 1959, the Bombay Gov- 
ernment introduced a change in the 
mode of recruitment to the posts of 
Deputy Collectors. In pursuance of the 
resolution of the Government of Bom- 
bay, the Bombay Civil Services Classi- 
fication and Recruitment Rules were 
changed and the amended Rules read 
as follows: 

“(1) Appointment to the posts of 
Deputy Collector shall be made either 
by nomination or by promotion of suf- 
table Mamlatdars. 

Provided that the ratio of appoint- 
ment by nomination and by promotion 
shall as far as possible, be 50: 50, 


one common 


to.the appoint~ 


we re 


ON 
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Provided further that half the 
vacancies reserved for appointment by 
promotion shall be filled by directly 
recruited Mamlatdars who have put in 
at ‘least seven years service in the post 
including the period spent on proba- 
tion. 

(2) Appointment by nomination 
shall be made on the result of a com- 
petitive examination in accordance 
with the rules hereto appended as An- 
nexure I, from among candidates who. 

(a) are not less than 20 and more 
than 25 years of age; - ; 

(b) possess a Bachelor’s degree in 
Arts. Science, Agriculture, Commerce, 
Law, Engineering or a similar or higher 
degree of a recognised University; and 

(c) Possess adequate knowledge of 
Marathi or Gujarati. 

(3) Candidates appointed by nomi- 
nation shall be on probation for a 
period of two years, the probation be- 
ing regulated according to the rules 
appended hereto as annexure ‘IY’. 

xx xx xXx ”. 

As a result of the second proviso in 
Rule 2 referred to above, out of 50 per 
cent of the promotees from the posts 
of Mamlatdars to those of the Deputy. 
Collectors, 25 per cent was reserved 
for directly recruited Mamlatdars. In 
1966, after the formation of the State 
of Gujarat, the Government of Gujarat 
slightly altered the recruitment rules 
relating to the posts. of Deputy Col- 
lectors. The relevant rules may now be 
quoted: 

(1) Recruitment shall be made on 
temporary posts which are existing 
since two years and which are likely 
to be continued for one year and more 
excepting those posts which have, been 
created for special work in Revenue 
Departments and are permanent posts 
in the cadre of Deputy Collectors. 

(2) Appointment on this post shall 
be made in either of the following 
ways: ; 

(a) By promotion of Mamlatdars 
of Gujarat Civil Service Class on pro- 
ved merit and efficiency. : 

(b) By direct selection on the 
result of competitive examination in 
accordance with rules made by Gov- 
ernment. 

(3) The ratio of appointment in 
the available vacancies, by direct selec- 
tion and promotion would be 50 : 50. 
But half the vacancies reserved for ap- 
pointment by promotion shall be filled 
by directly recruited Mamlatdars who 
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have put in at least seven year’s ser- 
vice including the period spent on pro- 
bation.” 

3. Rule 3 of these rules is simi- 
lar to the second proviso to Rule 1 in 
the Bombay Civil Services Classifica~ 
tion and Recruitment Rules framed in 
1959. The question, as mentioned ear- 
lier, is whether the second proviso to 
Rule 1 of the Bombay Civil Services 
Classification and Recruitment Rules 
and Rule 3 of the Rules framed by the 
Gujarat Government are violative of 
Arts. 14 and 16 of the Constitution. 

4. The High -Court accepting 
the contention of the writ petitioners 
came to the conclusion that the impu- 
gned Rules violate Arts. 14 and 16. It 
opined that both the directly recruited 
Mamilatdars as well as the promotees 
Mamlatdars formed one class. 
being so, it was not competent for the 
Government to discriminate between 
the directly recruited Mamlatdars and 
the promotee Mamlatdars in the mat- 
ter of their further promotion. In arriv- 
ing at its conclusion, the High Court 
relied on the decisions of this Court in 
Mervyn Continho v. Collector of Cus- 
toms Bombay 1966-3 SCR.600 = (AIR 
1967 SC 52) and Roshan Lal Tandon v. 
Union of India, 1968-1 SCR 185 = 
(AIR 1967 SC 1889). 


_ 5. The learned Counsel for the 
appellants did not contest the proposi- 
tion that if both the directly recruited 
Mamlatdars as well as the promotee 
Mamlatdars formed one class then the 
impugned Rules will be violative of 
Arts. 14 and 16 on the basis of the 
decisions of this Court referred to ear- 
lier. But he challenged the conclusion 
ofthe High Court that they formed one 
class or one cadre. According to 
him, the directly recruited Mamlatdars 
and the promotee Mamlatdars formed 
two different classes. The High Court 
rejected that contention and in our 
opinion rightly. Both the directly re- 
cruited Mamlatdars as well as the pro- 
motee Mamlatdars are designated as 
Mamlatdars. They have the same pay 
scale. They discharge same functions. 
The posts held by them are interchange- 
able. There is nothing to show that the 


two groups are kept apart. The only 


circumstance urged in support of the 
contention that they form two different 
classes is that before promotion to the 
post of Deputy Collector, the directly] ` 
recruited Mamlatdars have to put ina 
certain minimum period of service. 
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This condition, in our opinion, does not 
indicate| that the two groups were kept 
apart. The High Court seems to think 
that thąt condition is not a valid con- 
dition. We express no opinion on that 
question. Even if it is a valid condition, 
the sameé does not show that the direct- 
ly recruited Mamlatdars formed a dif- 
ferent ae. There is no material to 
show tht the Government had prepar- 
ed two separate seniority lists, one for 
the directly recruited Mamlatdars and 
a other for the promotee Mamlat- 

ars. 


6. The Counsel for the appel- 
Tants sought to place some reliance on 
the decision of this Court in State of 
Mysore lv. P. Narasing Rao, 1968-1 
SCR 407 = (AIR 1968 SC 349). That 
decision|is clearly distinguishable. In 
that case, according to the Rules fram- 
ed by the Government, the non-matri- 
culate tracers formed a separate cadre 
from those who had passed the matri- 
culation| examination. The two cadres 
had E pay scales. Hence there 
was no discrimination between the offi- 
cers borne on the same cadre. 


T. For the reasons mentioned 
above, we find no ground to interfere 
with the judgment of the High Court. 
These appeals are accordingly dismiss- 





ed, Butlin the circumstances of the 
ease, there will be no order as to costs 
in these! appeals. 


Appeals dismissed. 
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Ram Tahal v. State of U. P. 


A.L R. 


ed could be convicted under S. 304 Part 
1/34 and S. 307/34, i. P. C. — (X-Ref: 
Ss. 148, 304 Part 1, aD — (Criminal 
P. C. (1898), S. 233). 


A common intention should be 
anterior in time to the commission of 
the crime showing a pre-arranged plan 
and prior concert, and though, it is 
difficult in most cases to prove the 
intention of an individual it has to be 
inferred from the act or conduct or 
other relevant circumstances of the 
case. The totality of the circumstances 
must be taken into consideration in 
arriving at the conclusion whether the 
accused had a common intention to 
commit an offence with which they 
could be convicted. The pre-arranged 
plan may develop on the spot during 
the course of the commission of the 
offence but the crucial circumstance is 
that the said plan must precede the 
act constituting the offence. Therefore 
before a Court can convict a person 
under Sec. 302 read with S. 34 of the 
I. P.C. it should come to a definite 
conclusion that the said person had a 
prior concert with one or more persons 
named or un-named for committing the 
offence. (Para 6) 

For fixing constructive criminal 
Viability under S. 149 on members of an 
unlawful assembly the court must find 
with certainty that there were at least 
five persons sharing the common 
object. (Para 4) 


Where six named persons alleged to 
have the common object of demolishing 
the thatch of the complainant were 
charged and convicted by the Sessions 
Judge under Ss. 148, 302/149 and 307/ 
149 but the High Court in appeal acquit- 
ted two of them giving the benefit of 
doubt and convicted the rest of the 
four accused under S. 304/149, S. 307/ 
149 and S. 148. I.P.C. 


Held that the conviction of the 
remaining four could not be sustained 
either under S. 148 or under S. 149. 

(Para 3) 

Held further that the totality of 
the circumstances indicated without 
doubt that there was a pre-arranged 
plan and a common intention to re- 
move the thatch and to attack any per- 
son with the weapons if he resisted. 
In furtherance of that common inten- 
tion they attacked the complainant and 
his supporters who resisted causing 


death of two of them and injuries to 
others. Since 
against 


there was no appeal 
acquittal from the murder 
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charge of all the accused and acquittal 
of two of the accused of all the char- 
ges, the conviction of the remaining 
four should be sustained under S. 304 
Part I/34 and S. 307/34, I.P.C. 

i i (Paras 16, 17) 
Cases Referred: Chronological Paras 


(1963) AIR 1963 SC 174 (V 50)= 
(1962) Supp 3 SCR 848, 
Mohan Singh v. State of Pun- 
jab 

(1963) ATR 1963 SC 1413 (V 50)= 
(1964) 1 SCR 678, Krishna 
Govind Patil v. State of Mahara- 
shtra 4,6 

(1953) AIR 1953 SC 364 (V 40)= 
1954 SCR 145, Dalip Singh v. 
State of Punjab 


Mr. D. P. Singh, Advocate of M/s. 
Ramamurthi and Co. and M/s. V. J. 
Francis and Suresh Prasad Singh, 
Advocates, for Appellants, Mr. O. P. 
Rana, Advocate, for Respondent. 


The Judgment of the Court was 
delivered by 


P. JAGANMOHAN REDDY, J.: 
Six accused were charged with offen- 
ces under Section 302, read with Sec- 
tion 149, S. 307 read with S. 149 and 
Section 148 of the Indian Penal Code 
for having formed themselves into an 
unlawful assembly with the common 
object of demolishing the thatch of one 
Ram Badal, Complainant P. W. 1 on 
30th November 1967 at about 9.30 a.m. 
‘ at Mohalla Alawalpur, Qasba Utraula, 
District Gonda and for having commit- 
ted the murder of Ram Harakh alias 
Harkhey and Jagga, the brother and 
mother-in-law respectively of said 
Ram Badal. It appears that Ram Badal 
had applied on 2-1-66 to the Notified 
Area Committee Utraula for permis- 
sion toconstruct athatch on the parti 
land. Ram Tahal, accused filed an 
objection petition on 6-1-66 objecting to 
the construction of the Thatch on the 
ground that Ram Badal was construct- 
ing it, on a public highway, but when 
these objections were being enquired 
into Ram Badal and Ram Tahal came 
to terms and entered into a compro- 
mise by and under which it was agreed 
that Ram Badal should leave six ft. 
wide passage between his house and 
the house of Gharib across the way. 
Notwithstanding this compromise it is 
alleged that accused Ram Tahal was 
not happy and during the Dussehra 
festival in October 1966 when he want- 
ed to take the Ramlila Viman proces- 
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sion through that passage Ram Badal 
raised an objection on the ground that 
there was no precedent for taking such 
a procession. This dispute was how- 
ever settled by the intervention of the 
Notified Area Committee which took 
an undertaking from the accused Ram 
Tahal that he would only take the 
Ramlila Viman procession through that 
way that year and in future when 
Ram Badal had completed his construc- 
tion, the Ramlila procession could only 
be taken through the six feet wide 
passage that was being left, and if he 
could not do so, through that passage 
he will not have any right to take a 
procession. This settlement does not ap- 
peer to have pacified Ram Tahal and 
it is stated that 10 or 11 days before 
the occurrence namely on the 19th 
November 1966 or 20th November 1966 
after Ram Badal had constructed his 
Chhapar Ram Tahal asked him to pull 
it down and threatened him with con- 
sequences if he did not do so. Ram 
Badal however did not pull down his 
Chhapar. On the 30th November 1966 
at about 9.30 am. Ram Tahal, his sons 
Prem, Mata Din, Pitamber, Pudki and 
his daughter Tara came to the Chha- 
par of Ram Badal armed and began to 
pull it down. Ram Tahal was armed 
with a Karpa, Prem and Pudki with 
Ballams, Pitamber and Mata Din with 
Lathis and Tara with a Bahangi which 
is a long pole on the two ends of which 
a weight is bound by ropes and it is 
carried by putting the pole on the 
shoulder. When these accused started 
pulling the Chhapar down Ram Badal’s 
brother Ram Harakh, the deceased, 
who was then present resisted the 
move of the accused and was beaten 
by the accused. On Ram Harakh raising 
an alarm Ram Badal, Ori Lal son of 
Ram Harakh, Ram Badal’s mother-in- 
law Jagga who lived nearby, Sukhraj 
P. W. 3 wife’s sister’s son of Ram Badal 
rushed to the scene. They were also 
beaten by the accused. It is the case of 
the prosecution that Ram Badal had 
a lathi which he weilded to defend, but 
notwithstanding this, severe injuries 
were caused on Ori Lal, Jagga and 
Ram Harak and they all fell down and 
even after they had fallen down they 
had been struck. Accused Prem is said 
to have struck Jagga with his Ballam 
after she had fallen down. On Ram 
Badal and the injured persons raising 
an alarm, Kallu, P. W. 2, Kunnu P. W. 


6, Gopi P. W. 7, Bhagirath or Bhagi 
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P. W. 8, Sri Kishan Lal, C. W. 1, Ch- 
hotu C! W. 2 and others came to the 
spot and on their intervention the ac- 
cused ran away carrying their weapons 
with them. Jagga and Ram Harak who 
were s riously ‘injured were taken to 
the Palice Station Utraula accom- 
panied | by Sukhraj P. W. 3, while 
Ram Badal P. W: 1 went there on Rik- 
shaw. Qn the way to the Police. Sta- 
tion Ja 
1 lodged the First Information Report 









at 10.32 am. on the same: day at the >` 


Police Station which was six furlongs 
om the place of the incident. 
accused have 

the Station 


lodged 
puted constables for arresting the ac- 
d sent Ram Badal, Ram Har- 
akh, Ori Lal and Sukhraj to Utraula 
Dispensary where Dr. B.C. Paul P. W. 
cally 
them. Subsequently on 5-12-66 at about 
3.-15 pap Ram Harakh also died in the 
Hospital. Accused Ram Tahal and Mata 
Din were arrested on the same day ie. 
30th Navember 1966 at 3.30 pm. Of 
these Ram Tahal was carrying a blood 


stained | Karpa and wearing a blood 
stained [Kurta while Mata Din was 
carrying a blood stained Lathi whose 
pieces were Exhibits 9, 10 and 11. 


There were injuries found on both the 
above accused. Pitamber was arrested 
in the evening of the same day at 
8.45 p.m. Ram Tahal and’ Mata Din 
‘were irer examined ‘on 1-12-66 
at the Di 

found that there were on Ram Tahal 2 
abrasions and one Traumatic swelling 
on the back of the left hand below the 
wrist. Gn Mata Din were found 3 
-abrasions, one abrased contusion: and 
one lacerated wound on the right leg 
middle side. All the injuries on the ac- 
cused were simple and could have been 
caused by a blunt weapon like a lathi 
and were about two days old. Accused 


prem and Pudki surrendered themsel- 
ves on 6-12-66 before the Court while 
Tara su: endered on 23-12-66 after 
proceedings under Criminal Procedure 


Code were taken against her. 


2. The Additional Sessions Judge, 
Gonda ihn Ram Tahal of offence 


under Sections 148, 302/149, 307/149 
L P. C. and sentenced him to death 
under S. 302 fread with S. 149 to 10 
years rigorous imprisonment under 


section 807/149 and to 2 years under 





ga expired. Ram Badal, P. W.. 


examined and tréated. 


ict Jail, Gonda and it was. 
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Section 148 I. P. C. Accused Mata Din, 
Prem, Pitamber, Pudki, and Smt. Tara 
Were convicted and sentenced to life 
imprisonment under Section 302/149, 
10 years rigorous imprisonment under 


Section 307/149 and 2 years rigorous 
_imprisonment under Section 148. i 


3. Two appeals were filed 
against this one by Ram Tahal and the 


other by the rest of the accused. In the ` 


latter appeal Pitamber and Pudki were 


given the benefit of doubt and were ` 


acquitted. The appeals of Ram Tahal 


-and Prem, Mata Din and Tara were - 


partly alowed and they were acquitted 
of the offences under Sec. 302 read 
with S. 149 and instead the first two 
namely Ram ‘Tahal and Prem were 
convicted under Sec. 304/149 and sen- 
tenced to life imprisonment. Appellants 
Mata Din and Tara were convicted 
under Sec. 304/149 I.P. C. and each of 
them sentenced to 10 years’ rigorous 
imprisonment. Convictions and sen- 
tences under the other sections namely 
under Sec. 307/149 and Sec. 148, I-P.C. 


against all the 3 accused were main- . 


tained but the sentences were directed 
to run concurrently. Against this judg- 
ment the accused . have appealed by 
Special leave. ; 


4. The first question that has s 


been urged before us is that none of 
the accused were charged for indivi- 
dual ‘acts but were found guilty under 


. Sec. 304 Part I read with Sec 149 
the presence of five’ - 


which requires 
persons who share the common object, 
but since 3 of them were acquitted the 
conviction of the appellant is illegal. It 
is true that before Sec. 149 which pres- 
cribes vicarious or constructive crimi- 
nal liability for members of an unlaw- 
ful assembly which under Sec. 141 
I. P.C. must consist of 5 or more per- 
sons can be called in aid the Court must 
find with certainty, as observed. by 
Bose, J. in Dalip Singh v. State of Pun- 
jab, 1954 SCR 145 = (AIR 1953 SC 
364) that there were at least 5 persons 
sharing the common object. However, 
as pointed out, in that case “A finding 
that three of them may or may not 
have been there betrays uncertainty 
on this vital point and it consequently 
becomes impossible to allow the con- 
viction to rest on this uncertain foun- 
dation.” While saying so it was also 
pointed out that it is not necessary that 
in every case 5 persons must always be 


“convicted before Sec. 149 can be ap- 


plied, because it is possible in some t 
‘ | 
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cases for Judges to conclude that 
though 5 were unquestionably there 
the identity of one or more is in doubt, 
in which case a conviction of the rest 
with the aid of Sec. 149 would be good. 
In such a case the Court must say so 
with unerring certainty. A 5-Judge 
Bench of this Court in Mohan Singh v. 
State of Punjab, 1962. Supp (3) SCR 
848 = (AIR 1963 SC 174) has further 
reiterated this principle where it was 
pointed out that like Sec. 149 of the 
I. P.C. Sec. 34 of that Code also deals 
with cases of constructive liability but 
the essential constituent of the vicari- 
ous criminal liability under Sec. 34 is 
the existence of a common intention, 
but being similar in some ways the two 
sections in some cases may overlap. 
Nevertheless common intention, which 
Sec. 34 has as its basis, is different 
from the common object of unlawful 
assembly. It was pointed out that com- 
mon intention denotes action in con- 
cert and necessarily postulates a pre- 
arranged plan, a prior meeting of minds 
and an element of participation in ac- 
tion. The acts may be different and 
vary in character but must be actuat- 
ed by the same common intention which 
is. different from same intention or 
similar intention. It was also held in 
Krishna Govind Patil v. State of Maha- 
rashtra, (1964) 1 SCR 678 = (AIR 1963 
SC 1413), that it makes no difference 
whether the acquittal of some of the 
accused, was by giving them the bene- 
fit of doubt or on the ground that evi- 
dence was not acceptable. In either 
case they cannot be said to have con- 
jointly acted with the accused who is 
said to have committed an offence. If 
they did not act conjointly with him 
he could not have acted conjointly with 
them and he cannot therefore be con- 
victed under Sec. 302 read with S. 34. 


5. The position in law is there- 
fore clear and it appears to us that 
in so far as the conviction and sen- 
tence of the appellants under Ss. 148; 
304 read with S. 149 or S. 307 read with 
S. 149 are concerned, they cannot be sus- 
tained on the charge as framed against 
them which definitely named the 3 
appellants as also the 3 acquitted ac- 
cused as being members of an unlaw- 
ful assembly, who had in the prosecu- 
tion of the common object of such as- 
sembly, unlawfully demolished the 


of an offence of rioting under S. 148 


and of murder of Ram MHarakh and 
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‘a prior concert to 
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Jagga under Section 302 read with 
S. 149 of the attempted murder of Ram 
Badal, Sukhraj and Orilal under Sec- 
tion 307 read with S. 149. 

6. While this is so the question 
is whether the convictions under Sec- 
tion 302 and S. 307 can be sustained on 
the ground that they had a common 
intention to commit the said offence. 
The learned Advocate for the Appel- 
lant strenuously contends that before 
the appellants can be convicted under 
the aforesaid section read with Sec- 
tion 34 it must be shown that they had 
commit the said 
offence which cannot be concluded on 
the facts of this case. There is no 
doubt that a common intention should 
be anterior in time to the commission 
of the crime showing a pre-arranged 
plan and prior concert, and though, it 
is difficult in most cases to prove the 
intention of an individual, it has to be 
inferred from the act or conduct or 
other relevant circumstances of the 
case. This inference can be gathered 
by the manner in which the accused 
arrived on the scene and mounted the 
attack, the determination and concert 
with which the beating was given or 
the injuries caused by one or some of 
them, the acts done by others to assist 
those causing the injuries the con- 
certed conduct subsequent to the com- 
mission of the offence for instance that 
all of them had left the scene of the 
incident together and other acts which 
all or some may have done as would 
help in determining the common in- 
tention. In other words, the totality 
of the circumstances must be taken 
into consideration in arriving at the 
conclusion whether the accused had a 
common intention to commit an 
offence with which they could be con- 
victed. This Court had in Krishna 
Govind Patil’s case, (1964) 1 SCR 678 
=(AIR 1963 SC 1413) already referred 
to earlier, held that the pre-arranged 
plan may develop on the spot during 
the course of the commission of the 
offence but the crucial circumstance is 
that the said plan must precede the 
act constituting the offence. If that 
be so before a Court can convict a per- 
son under Section 302 or S. 304 read 
with S. 34 ofthe IP.C. it should come 
to a definite conclusion that the said 
person had a prior concert with one or 
more persons named or un-named for 
committing the offence. 

an e This being the approach it 
now remains to be seen whether the 
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evidehce in this case would justify a 
conviction of the accused under Sec- 
tion 304 and S. 307 read with Sec. 34 
of the L P. C. The High Court no 
doubt held that the witnesses did not 
give the origin of the fight and there 
was thus no independent evidence to 
prove that the fight started, because the 
appellants came and demolished part 
of i thatch. The High Court goes 
on to! observe as follows: 

“To our mind, the quarrel being a 
sudden one and the injuries having 
been caused in the heat of passion, the 
case covered by the Fourth Excep- 
tion f Section 300, L P. C. From the 
injuries it cannot be said that the ac- 
tion of the appellants was usually 
cruel! Each one of the appellants 
appears to have caused not more than 
one ar two injuries to the fighters on 
complainant’s side but in view of the 
fact that the spear injuries were caused 
on the chest which caused the death of 
Smt. Jagga. and Ram Harakh, we think 
that the appellants have committed 
culpable homicide not amounting to 
murder and are punishable under Sec- 
tion 804, Part I read with S. 149, 


8. - This finding in our view is 
not justified on the evidence. The 
Court on an appraisal of the 
ce has held that the accused 
Ram 'Tahal wanted to take the law in- 
to his own hands and along with his 

en had embarked upon the de- 


mo ing of the complainant’s Chhapar 
on that fateful day. It was contended 
that he had such an intention he 


would have tried to demolish it im- 


mediately when it was being construct- ` 


ed but we agree with the Additional 
Sessions Judge that his not doing so 
at the time when it was being cons- 
truct d does not preclude him from 
having that intention subsequently- 
According to P. W. 1, accused Ram 
Tah al had asked Ram Badal to pull it 
down and threatened him with conse- 
quentres on his failure to do so. The 
dying declaration of Ram Harakh also 
makes a reference about this dispute. 
The [finding of the Investigating Of- 

his local inspection -shows that 
as of Khar and 2 Korons were 
in the ground and a portior of 
par was pulled out. There was 
human blood found on the scene of 
the occurrence and certain pieces of 





Lathi and Bahangi were found thereon 
which were also sent to the Chemical 
Examiner and Serologist. The dying 
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declaration of Ram Harakh to which 
the High Court does not make any 
reference much less gave any reason 
why that could not be relied upon 
shows that the marpit had started be- 
cause the accused had pulled down the 
Chhapar and on being asked not to 
pull down the Chhappar they had struck 
him and other persons at that site. This 
statement is quite consistent with the 
evidence of Ram Badal and other eye 
witnesses of the occurrence that it 
was the accused who were the aggres- 
sors and had come together armed with 
the weapons to which we have made 
reference. This would clearly indicate 
the common intention of all of them 
to achieve their object of pulling down 
the Chhapar and to do so with force, if 
resisted. If as a result of this aggres- 
sive action by the accused who started 
beating Ram Harakh and others in- 
cluding Ram Badal who came to de- 
fend their Chhapar from being’ demo- 
lished they had a right of private de- 
fence in exercise of which if they had 
caused some injuries to the accused 
side that does not exculpate the action 
of the accused. Even the High Court 
does not reject the evidence that the 
accused Ram Tahal was armed with 
Karpa, Prem was armed with Ballams, 
and Mata Din was armed with Lathis 
and Tara armed with Bahangi and had 
caused the death of two persons, and 
severe injuries to 3 others. 


9. It is true that according to 
the accused Ram Tahal the dispute of 
the Chhapar had nothing to do with 
the occurrence in question. His version 
in his statement under Section 342 be- 
fore the Additional Sessions Judge was 
that when he got knocked over a brick 
of the Thiha and he dug out the brick 
Harkhey and Ram Badal ran to beat 
him. He fell at the feet of Harkhey 
as to why he was calling his men for 
3 Chhataks of brick bat. Thereupon 
Orilal, Harkhey, Ram Badal and Jagga 
went to beat him with Lathis. He 
shouted and raised an alarm when ac- 
cused Mata Din and Prem carne there 
with Lathis and Tara with a. Bahangi 
and they defended themselves and re- 
treated totheir Angan. Inthe Angan 
they had received 3 or 4 blows and they 
struck out in self defence. When they 
fell down Mata Din and he went to 
the Police Station Utraula. It was 
there that Kunnu announced that 
Jagga had expired. He (Ram Tahal) 
had a Karpa. Pitamber was in school 
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and Pudki was grazing cattle at that 
time. Accused Mata Din and Prem 
had lathis. This version of Ram Tahal 
would corroborate the prosecution evi- 
dence that Ram Tahal was armed with 
a Karpa, Mata Din had lathi and Tara 
had a Bahangi though as far as the 
weapon in Prem’s hand is concerned 
he does not admit that he had a Ballam 
in his hand. While we recognise that 
the statement of Ram Tahal either 
incriminating the other accused or in 
respect of the weapons in their hands, 
cannot be used against them, there is 
ample justification for the Trial Court 
relying upon the evidence of the pro- 
secution witnesses in holding that Ram 
Tahal had a Karpa, Prem a Ballam, 
Mata Din a lathi and Tara a Bahangi. 
The nature of the injuries also to a 
large extent corroborate the evidence 
of the eye-witnesses upon whom the 
Trial Court relied 


10. As already pointed out 
while the injuries on accused Ram 
Tahal and Mata Din were simple in- 
juries which could be caused by blunt 
weapon, they are consistent with the 
evidence of P. W. 1 Ram Badal that he 
waived a stick in defence. As against 
this, the injuries on the complainant 
and the other injured on ‘his side, in- 
dicate a much more severe action on 
the part of the accused and that also 
with dangerous weapons. Ram Badal 
had one lacerated wound on the front 
of the chin which could have been 
caused by some blunt weapon like a 
lathi and another punctured injury 
having the appearance of a cross of 
two lacerated wounds each #” x }” on 
the left side of the back, with surgical 
emphysima round the wound which 
according to the Doctor could have 
been caused by some pointed weapon 
like the Karpa. Both these injuries 
were about 2 hours old at the time of 
the examination and could have been 
received about 9.30 a. m. that day, 
namely the day of the incident. 


G 


I1. Ram Harakh the deceased 
had 4 punctured wounds, two lacerat- 
ed and one abrasion. The place 
where these injuries were fiven was: 
(1) a lacerated wound on the left side 
of the skull, (2) punctured wound on 
the left hypochondrium, 4” below the 
nipple, (3) punctured wound on the 
left side of the chest below the axilla 
with surgical emphysima around the 

wound and irregular and _ ill-defined 
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borders, (4) punctured wound on the 
upper part of the back in between the 
two axilla with surgical emphysima 
around ; the wound, (5) punctured 
wound in the shape of a cross of two 
lacerated wounds each 4/5”, (6) abra- 
sion on the right mandibular angle and 
(7) a lacerated wound on the back of 
the right ring finger at the middle. In 
the opinion of the Doctor, injuries 2, 3, 
4, and 5 were grievous and had been 
caused by a pointed-blade with cross 
section which could be the blade of 
Karpa. Injuries 1, 6 and 7 could be 
caused by a blunt weapon like a lathi. 


12. Orilal had 4 punctured 
wounds and 2 lacerated wounds. These 
were: (1) lacerated wound on the left 
side of the skull, (2) punctured wound 
on the left side of the face, (3) punc- 
tured wound on the front of the neck 
on the back of the chin, (4) lacerated 
wound on the cleft between the left 
middle and ring fingers, (5) punctured 
wound with appearance of a cross of 
two lacerated wounds on the chest. The 
margins were ill-defined, (6) punctur- 
ed wound with the appearance of a 
cross of two lacerated wounds each 
}’ x 1/10” on the left side of the back 
at the middle near the spine with sur- 
gical emphysima round the wound. 
The opinion of the Doctor was that 
injuries 2, 3, 5 and 6 could be caused 
by a pointed blade which could be a 
blade of Karpa; the rest of the injuries 
could be caused by a blunt weapon 
like lathi. These injuries were also 
about 2 hours old. 


13. On Sukhraj P. W. 3 were 
found 2 punctured wounds and one 
bruise. These are: (1) punctured 


wound having the appearance of a 
cross of two lacerated wounds each 
¥ x 2/5” on the front of the left fore- 
arm, margins ill-defined and slightly 
inverted, (2) punctured wound having 
the appearance of a lacerated wound 
each 1/5” x 1/10” on the back of the 
left forearm and (3) a Bruise 4” x 1” 
on the right side of the back in the 
middle. The medical evidence is that 
while injury No. 3 was simple injuries 
1 & 2 were caused by some pointed 
blade with 4 edges and square cross- 
section like Karpa. These injuries 
were also 2 hours old and could have 
been received at about 9.30 a. m. on 
the day of the incident. 


14. On the deceased Jagga 
there were two abraded contusions one 
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on the upper part of the nose and the 
other| below the left eye. A contusion 
on the left lower jaw and astab wound 
with |sharp margins 4” x 1/3” chest 
deep, |4” below the inferior angle of the 
left scapula and 1” towards the outer 
part. | Internal examination had re- 
vealed that in the left lung on the 
upper part of the lower lobe there was 
a stab wound }” x 1/8” through and 
through around which there was 6 oz. 
of coagulated blood and on the eo 
“ ventricle of the heart there was 


stab wound 1/3” x 1/8”. While the 
first B injuries had. been caused by a 
blunt| weapon like a lathi injury No. 4 


according to Doctor Gupta was caused 


by some sharp pointed weapon. which 
could |be a Ballam. 


1 These, injuries clearly show 
that they must have been given by Ram 
Tahal| who had. a Karpa, Prem who 
had al Ballam and Mata Din who had a 
Lathi| They caused injuries to five 
persons on the opposite side; on 4 of 
them severe injuries, of these two died. 
There} is also evidence to show that 
Tara was weilding a Bahangi and 
whether any of the injuries can be 
traced to her or not she was acting in 
concert with the others in furtherance 
of their common intention. 

16. Further when on the |shouts 
for help given by the complainant and 
the injured, others came to their re- 
scue, all of them ran away together. 
There|is no justification therefore for 
holdi as the High Court did that 
there was no evidence to show as to 
how ae quarrel started. In our view 
the totality of the circumstances indi- 
cate without doubt the inference that 
there was a pre-concerted plan'and a 
common intention to remove the thatch 
and to attack any person if he resisted. 
The accused in the furtherance of that 
commen intention began to remove 
the Chhapar and when Ram Harakh 
obstructed, they beat him and ‘others 
who came to resist their ae and 
agere 


sion. 
a On these findings the Trial 
Court convicted them of the offences of 
rioting, murder and attempted murder 
but simce two of the accused had been 
totally) acquitted of all charges and the 
others| have been acquitted of the 
charge, of murder and there is no ap- 
peal against these acquittals we are un- 

ble tolsay whether these findings by the 
(High Court are justified. Neverthe- 
less the Appellants are clearly ‘guilty 








A.L R. 


of offences under Section 304, Part I 
read with Section 34 and also S. 307 
read with S. 34 and accordingly we so 
convict them and substitute these con- 
victions'for the convictions of which 
they were held guilty by the. High 
Court which we have set aside. We 
however maintain the sentences 
awarded to them. On these findings 
Ram Tahal and Prem are sentenced to 
life imprisonment under S. 304, Part I 
read with S. 34 while Mata Din and 
Smt. 
years Rigorous imprisonment for, the 
same offence namely 304, Part I read 
with Section 34 L P. C. Each of them 
is further sentenced to 10 years rigor- 
ous imprisonment for offence under 
Section 307 read with Section 34, I.P.C. 
The sentences on each of them are 
directed: to run concurrently. The 
appeal is accordingly dismissed with 
the said modifications. 

Appeal dismissed. 
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sion into Byotwari) Act, 1948, whose 
estate has vested in Government under 
Section 3 of that Act is of Capital 
nature and not liable to tax — (X- 
Ref:— Ibid, Section 4). (1968). 1 Andh 
LT 326, Reversed. (1967) 64 ITR 264 
(Andh-Pra), Overruled. AIR 1967 SC 
290 and AIR 1970 SC 1582, Dis- 
tinguished. (Para 18) 


The interim payment is made to 
the former land holder for compensat- 
ing him for taking away his income 
producing assets and not as interest on 
the total compensation payable to him. 
Interest is a payment made by the 
debtor to the creditor after the due 
date for payment of money due to the 
latter but which has not been paid or 


in other words withheld from him by © 


the debtor—and that would no doubt 
represent the profit of the creditor. 
But in the case of the Jandholder to 
whom interim payment is made under 
the Madras Act no question of that 
payment being made in lieu of interest 
can arise at all because under that Act 
he is not entitled to any compensation 
at all till the same is determined under 
Section 39 of that Act. (Para 9) 

On the other hand the interim 
payments made are given as compen- 
sation for depriving the landholder of 
the income which he would have got 
from his agricultural lands; an income 


which would not have been assessable . 


to tax under the Income Tax Act if it 
had been received as agricultural in- 
come. That the payment is made as 
such compensation is clear from -the 
fact that the quantum of interim pay- 
ments was determined by taking into 
account the income the former owners 
would have received had they continu- 
ed to be owners of those estates. 
(Para 9) 
The fact that while the payments 
made under Sections 54A and 54B are 
called compensation the payments 
made under Section 50 (2) are called 
interim payment is not of much signi- 
ficance when it is remembered that 
Section 3 of the Madras Act proceeds 
on the basis that all payments made 
under the Act are in the . nature of 
compensation. (Para 10) 
-Section 50 (8) of the Madras Act 
cannot also help the department’s con- 
tention that the interim payments 
made under Section 50 (2). are not 
compensation. Section 50 (8) does not 
say so. It only says that it does not 
form part of the compensation requir- 
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ed to be deposited under S. 41 or is in 
lieu of such compensation. That does 
not mean that it cannot be compensa- 
tion for the recurring loss caused to 
the owner because of the taking away 


. of an income producing asset without- 


payment of compensation. (Para 11) 
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K. Rajendra Choudhary and Hari 
Sing Advocates, for Appellants. 
In . As. Nos. 1257, 1260, 1262, 
1313, 1314 and 1374 of 1968: Mr. R. N. 


Sachthey, Advocate, for the Respon- 
dents; Mr. P. Ram Reddy, Sr . Advo- 
cates] (M/s. T. A. Ramachandran and 
A. Vi V. Nair, Advocates with him) for 
Interveners. 


The Judgment of the Court was 
delivered by 

GDE, J-:— The common ques- 
tion bf law which arises for decision in 
these appeals by certificate, is. whe- 
ther Ithe interim payment received by 
a fommer holder of an estate’ under 
Sectipn 50 (2) of the Madras Estates 
(Abolition and Conversion into Ryot- 
wari) Act, 1948 (Madras Act 26 of 
1948) (to be hereinafter referred to as 
the [Act’) whose Estate vested in the 
Government under Section 3 of the 
as of capital nature and not 
to tax? 


2. The material facts bearing 
e point in issue are identical in 
all these appeals. Hence it would be 
sufficient if we set out the facts of 
Civill Appeals Nos. 1309 to 1312 of 
68 which were filed by the same 
ee. The assessee in those appeals 
indu Undivided Family and that 
ily was the holder of the Estate 
evarkota and Challappalli. This 
vested in the Government 















He based his plea firstly on the 
d that those receipts represented 
agriqultural income or alternatively 
were capital receipts and lastly 
on. ny ground that the income having 
been apportioned among the principal 
land-holder and the other persons re- 
ferred to in sub-section (2) of S.: 50 of 
the Act, the entire amount did' not fall 
to be assessed in his hands. Al these 
contentions were rejected by the In- 
come-tax Officer. Before the Appel- 
late | Assistant Commissioner, the as- 
sessee repeated those contentions. but 
the Appellate Assistant Commissioner 
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rejected, them and upheld the order of 
the Income-tax Officer. On a further 
appeal to the Income-tax Appellate 
Tribunal, the Tribunal held that as 
those payments were made to the as- 


“sessee as compensation for destroying 


his income producing assets they 
should be considered as capital receipts 
and’ hence not liable to be taxed. 
Thereafter, at the instance of the Com- 
missioner of Income-tax, the Tribunal 
referred the question— 


“Where on the facts and in the 
circumstances of the case, the interim 


compensation of Rs. 80, 843/~ Rupees 
40,422/-. Rs. 1,21 '146/- Rupees 
80,391/-. received by ni assessee 


under Section 50 of the Madras Estates 
(Abolition and Conversion into Ryot- 
wari) Act, 1948 was of a capital nature 
and not. liable to tax.” 

under Section 66 (1) of the Act for the 
opinion of the High Court. The High 
Court answered that question in favour 
of the . Department. Following that 
decision, the High Court dismissed the 
Writ Petitions filed by Shri V. V. V. 
R. K. Yachendra Kumar Raja raising 
the very question that was the sub- 
ject matter of the References. The 
other appeals in this batch of appeals 
arise from the decision in those Writ 
Petitions. 


3. ` For deciding the question 
whether the receipts with which we 
are concerned in these appeals are 
capital receipts, it is necessary to 
make ai survey of the relevant provi- 
sions of the Act. But before doing so, 
it is necessary to mention that the for- 
mer holders of Estates that had vested 
in the Government under the Act were 
entitled to receive four different kinds 
of payments. They are: (1) advance 
compensation under Section 54-A, (2) 
interim payments under S. 50 (2), (3) 
total compensation under Section 41 
and (4) additional compensation under 
Section 54-B. Now let us turn to the 
relevant provisions of the Act. 


4.. Section 3 of the Act pro- 
vides in cl. (b) thereof that the entire 
Estate, including all interests detailed 
therein; shall stand transferred to the 
Government and vest in them free 
from all encumbrances with effect on 
and from the notified date. Clause (c) 


‘of that’ section put an end to all rights 


and interests created in or over the 
Estate :beforethe notified date by the 
principal or any other land-holder. 
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Clause (e) of that section is important. 
It reads: 


“That principal or any other land- 
holder and any other person whose 
rights stand transferred under cl. (b) or 
cease and determine under clause (c), 
shall be entitled only to compensation 
from the Government as provided in 
this Act.” 


Section 21 provides for the survey and 
settlement of Estates for effecting Ryot- 
wari settlement. The manner of effect- 
ing the Ryotwari Settlement of the 
Estate vested in the Government is pres~ 
cribed in sub-ss. (2), (3) and (4) of S. 22. 
Ss. 24 to 27 prescribe the manner of 
determining the compensation payable 
for the Estates taken over. The scale 
of compensation is laid down in S. 37. 
S. 39 provides for determination of 
basic annual sum and of total compen- 
sation. Section 4 lays down that the 
Government shall deposit in the office 
of the Tribunal, the amount of com- 
pensation in respect of each Estate as 
finally determined under Section 39, in 
such form and manner and at such time 
or times and in one or more instal- 
ments as may be prescribed by the 
rules made under Section 40. Then, 
we come to Section 50. Two clauses 
of that section relevant for our present 
purpose are: sub-ss. (2) and (8) of that 
section. Sub-section (2) says: 

“After the notified date and until 
the compensation is finally determined 
and deposited in pursuance of this Act, 
interim payments shall be made by 
the Government every fasli year prior 
to the fasli year in which the said de- 
posit is made, to the principal land- 
holder and to the other persons re- 
ferred to in Section 44, sub-section (1), 
” 

Sub-s. (8) of S. 50, reads: 

“No interim payment made under 
this section shall be deemed to consti- 
tute any part of the compensation 
which the Government are liable to 
deposit under Section 41, sub-s. (1), or 
to any extent to be in lieu of such 
compensation.” 

5. Section 54-A provides for 
advance payment of compensation and 
its apportionment etc. That section 
provides that “in the case of every 
estate not governed by Section 38, the 
Government shall estimate roughly 
the amount of the compensation pay- 
able in respect of the estate, and de- 
posit one-half of that amount within 
six months from the notified date in 
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the office of the Tribunal, as advance 
payment on account of compensation.” 

6. Section 54-B, provides for 
the payment of additional compensa- 
tion and its apportionment. Evidently 
the Government had estimated the 
total compensation payable to the hol- 
ders of all Estates that vested in it at 
124 crores of rupees. Section 54-B 
provides that if the total compensation 


paid to the holders falls short of that ` 


sum, the balance will be distributed 
between the holders of the Estates 
abolished, in proportion to the amount 
of compensation as finally determined 
in respect of each of them under Sec- 
tion 39. The only other provision to 
which reference may be made is sub- 
section (7) of Section 50 which in one’ 
of its clauses provides for payment of 
interest under certain circumstances. 


T. From the provisions of the 
Act, it is clear that the legislature 
must have been satisfied that the en- 
quiries relating to the determination of 
the compensation of the Estates abo- 
lished was bound to take considerable 
time. In the very nature of things, 
those enquiries were bound to be pro- 
longed. We have earlier seen that the 
Estates abolished vested in the Gov- 
ernment as soon as the notification 
contemplated in Section 3 was issued. 
But the compensation payable to the 
Estate holders became due only when 
the same was fintlly determined under 
Section 39. In other words, the liabi- 
lity of the Government to pay the 
compensation finally determined arose 
only after the same was determined 
under Section 39 though the Act pro- 
vided for payment of half the amount 
of compensation on tne basis of a 
rough estimate within six months 
from the date of vesting. It may also 
be noted that there is no provision in 
the Act providing for payment of in- 
terest on the compensation payable as 
from the date of vesting. 


8. Now we shall proceed to 
consider the question whether the in- 
terim payments made under the Act 
under Section 50 (2) are revenue re- 
ceipts or capital receipts. It was urg- 
ed on behalf of the assessee that those 
receipts were capital receipts. In 
support of that contention, reliance 
was placed on clause (e) of Section 3 as 
well as on the circumstance that though 
the Estate abolished vested in the Gov- 
ernment on the notified date, compen- 
sation became payable to them only. 







on behalf of the Department 
e legislature deliberately made 


a ction between the compensation 
and interim payment: the compensa- 
tion for abolished Estate were firstly 


as total compensation and lastly as 
additional compensation; the interim 
payments had nothing to do with com- 
pensation; they were recurring pay- 
ments and they were made in.lieu of 
the interest payable on. the total com- 
pensation. . 


While it is . true that the 


g. 
terminology used by the legislature. 


in respect of a payment is not ‘conclu- 
sive of the true character of that pay- 
ment; it would be proper to proceed 
on the basis that the legislature knew 
whatiit was saying. The word ‘com- 
pensation’ is a’ well known expression 
in law. When the legislature says that 
all payments made under the Act are 
in respect of the compensation payable 
o the former holders unless there are 
and convincing circumstances to 
show! that one or more items of pay- 
do not form part of the compen- 
sation payable, we must hold that 
those| payments are what they are said 
be by the statute. We must give 
the word “compensation” its normal 
and natural meaning. , As seen earlier, 
in cl.| (e) of S: 3 of the Act the legisla- 
ture definitely says, that the holder 
or halders of the Estate falling within 
clauses (b) and (c) of S. 3 “shall be en- 
titled) only to compensation from the 
Government as provided in this Act”. 
From this it follows that all payments 
ade to them under the Act are com- 
pensation payable to them for taking 
over their Estates. Statutes which take 
away] others property, by and large, 
e for payment of compensation 
m the date of taking. In the gene- 
of those statutes, if immediate 
ent is not made at the e of 
, Provision is made for payment 
erest on the compensation pay- 

from the date of taking. In the 
ct, there is no provision for payment 
mpensation. at the time of the 
vesting of the Estates in the Govern- 
enti. Nor is there any provision for 
payment of interest on the compensa- 
tion payable, as from the date’ of tak- 

g. The compensation determined has 
to be deposited only after the enquiry 
under S. 39 was over. We are told at 





























C. [Prs. 8-9] S R. Y. Sivaram Prasad v. I-T. Commr., A. P. 


A. I.R. 


the bar that the final determination of 
the conipensation under S. -39 was 
made years after the Estate vested in 
the Government, though some advance 
compensation was paid. Hence there is 
force in the contention advanced on 
behalf of the assessee that the interim 
payments made were given as compen- 
sation for depriving the assessees of 
the income that they would have got 
from their agricultural lands; an income 
which would not have been assessable 
to tax under the Act if it had been 
received as agricultural income. The 
quantum of interim payments payable 
to the former holders of those Estates 
‘was determined by taking into consi- 
deration the income that the former 
owners :would have received had they 
continued to be the owners of those 
Estates. This prima facie shows that 
the Government was compensating the 
former holders for taking away their 
income producing assets. The interim 
payments do not appear to have any 
relationship with the compensation 
ultimately payable. On the other hand, 
it takes note of the loss of incomé in- 
curred by the former owners due to 
the abolition of the Estates. The con- 
tention that it was in lieu of interest 
on the compensation payable overlooks 
the fact that the liability of the Gov- 
ernment to pay the compensation ex- 
cepting 'to the extent provided in Sec- 
tion 54-A, arose only after the compen- 
sation payable was finally determined 
under S. 39. The interim payments 
were not fixed on the basis of the esti- 
mated compensation. They were fixed 
on the basis of the loss of income to 
the former owners. Under these cir- 
cumstarices, it is not possible to accept 
the contention that the interim pay- 
ments were paid in lieu of interest or 
even that they represented compensa- 
tion for! loss of interest. If the legisla- 
ture intended that the interim pay- 
ments were to be made in lieu of the 
payment of interest on the compensa- 
tion payable, nothing would have been 
easier than to say so in the Act. The 
term “interest? is a familiar term in 
law. In this very Act, the legislature 
had prescribed payment of interest 
under certain circumstances. As obser- 
ved by this Court in Dr. Sham Lal v. 
Commr. of Income-tax, Punjab, 53 
ITR 151 = (AIR 1964 SC 1878) the in- 
terest is a payment to be made by the 
debtor to the creditor when money 
was due to the creditor but was not 
paid or, in other words was withheld 
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from the creditor by the debtor 
after the time when the payment should 
have been made. Proceeding further, 
this Court observed in that case that 
interest whether it was statutory or 
contractual represented the profit the 
creditor would have made if he had 
the use of the money to which he was 
entitled to. In the cases before us, the 
assessees were not entitled to any com- 
pensation till the same was determin- 
ed under S. 39. Therefore, no amount, 
to which they were entitled to, were, 
withheld from them. Hence on that 
account they were not entitled to any 
compensation. in lieu of interest. 


10. Tt is true that while the 
Act calls the payments made under 
Sections 54-A, 54-B and 41 as com- 
pensation, the payments made under 
Section 50 (2) is called interim pay- 
ments. This circumstance by itself will 
not be of much significance because, as 
seen earlier, S. 3 proceeds on the basis 
that all payments made under the Act 
are in the nature of compensation. 
Possibly the legislature wanted to make 
a distinction between compensation 
paid for the loss of income and that 
for the loss of assets. Much reliance 
was placed on behalf of the Depart- 
ment on sub-s. (8) of S. 50 which, as 
seen earlier, says: 

“No interim payment made under 
this section shall be deemed to consti- 
tule any part of the compensation 
which the Government are liable to de- 
posit under section 41, sub-section (1), 
or to any extent to be in lieu of such 
compensation.” 


11. In our opinion, this sub-sec- 
tion, instead of assisting the Depart- 
ment, support tHe case of the assessees. 
All that that provision says is that the 
jnterim payments made under S. 50 (2) 
are not to be considered as compensa- 
tion which the Government is requir- 
ed to deposit under S. 41 (1) or to any 
extent to be in lieu of such compensa- 
tion. That section does not say that the 
interim payments are not compensa- 
tion. It only says that it is no part of 
the compensation required to be de- 
posited under S. 41 or in lieu of such 
compensation. That does not mean that 
it cannot be compensation for the 
recurring loss caused to the owner 
dbecause of the taking away of an income 
roducing asset without payment of 
compensation. It is not the contention 
of the assessees that the interim pay- 
ments made are part of the total com- 
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pensation payable for the acquisition 
of the Estates. According to them, it is 
a compensation for the destruction or 
taking away of an income producing 
asset of theirs till the assets taken from 
them are compensated. 


12. Now we shall proceed to 
consider the decided cases. We shall 
first take up the cases relied on by the 
appellants. The appellants placed great 
deal of reliance on the decision of the 
Madras High Court in Shanmugha 
Rajeswara Sethupathi v. Income-tax 
Officer, Karaikudi, (1962) 44 ITR 853 
(Mad). The question that arose for 
decision therein was the very ques- 
tion that we are considering in 
these appeals. As a result of Madras 
amendment. after’’ Reorganization of 
States on November 1, 1956, cl. (e) of 
S. 3 as in force in Madras reads: 


“The principal or any other land- 
holder and any other person whose 
rights stand transferred under cl. (b) 
or cease and determine under cl. (c) 
shall be entitled only to such rights 
and privileges as are recognised or con- 
ferred on him by or under this Act.” 


13. Despite this change the 
Madras High Court came to the con- 
clusion that an interim payment made 
under S. 50 (2) was compensation and 
as such was a capital receipt. 
same view was taken by the Madras 
High Court in M. S. Chockalinga Chet- 
tiar v. Navaneethakrishna, 1964-1 Mad 
LJ 340 as well as in Ramchandran v. 
v. A. N. Krishnamoorthy Iyer, 1964-1 
Mad LJ 153. The Andhra Pradesh High 
Court has taken a contrary view in the 
judgments under appeal and in another 
judgment to which we shall refer pre- 
sently. 


14. In Senairam Doongarmall 
v. Commr. of Income-tax, Assam, 42 
ITR 392 = (AIR 1961 SC 1579) 
this Court was called upon to 
consider the nature of the payment 
made to the assessee which owned a 


‘tea estate consisting of tea gardens, 


factories and other buildings, for the 
purpose of growing and manufacturing 
tea. The factory and other buildings on 
the estate were requisitioned for de- 
fence purposes by the military autho- 
rities. The assessee was paid compen- 
sation for the years 1944 and 1945 
under the Defence of India Rules cal- 
culated on the basis of the out-turn of 
tea that would have been manufac- 
tured by the assessee during that 
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period. The question was whether the 

ounis of compensation were reve- 
nue receipts taxable in the| hands of 
the assessee. The Court held that the 
receipts were capital receipts and 
hence not liable to be taxed. | It is true 
that in that case the question for deci- 
sion was whether the assessees carried 
on| business or not in the area 1944 
and 1945 and not whether the receipts 
in question were taxable income. But 
all|the same, some of the observations 
mate therein are of assistance, in decid- 
ing| the point in issue in these appeals. 
In that case this Court ruled) that the 
amounts of compensation received by 
the] assessee were not revenue receipis 
and did not comprise any element of 
incdme. In the coursé of, the judgment 





Mr.| Justice Hidayatufah. J. (as he 
then was) speaking for the Court ob- 
served: 


“The compensation which was 
paid in the two years was no doubt 
paid as an equivalent of the likely pro- 
fits in those years; but, as pointed out 
` by Lord Buckmaster in Glenboig Union 
Firetlay Co. Ltd. v. Commissioner of 
Inland Revenue, (1922) 12.Tax|Cas 427 
and \affirmed by Lord Macmillan in 
Van| Den Berghs Ltd. v.. Clark, 
AC 431): 

"there is no relation between the 
measure that is used for the |purpose 
of calculating a particular result and 
the quality of the figure that is! arrived 
means of the application! of that 





*This proposition is as sound as it 
@ll-expressed, and has been!|follow- 
ed numerous cases under the Indian 

S edak Act and also by this Court. 
quality of the payment that is 
decistve of the character of the pay- 
ment|and not the method of the pay- 


ment jor its measure, and makes it fall 


within capital or revenue.” 


1p. Again at pages 407 and 408 
of the Report, the learned Judge obser- 
ved: 

“Now, when ` the, payment was 
made to compensate the assessee, no 
doubt! the measure was the out-turn 
of tda which would have, been 
manufactured; but that has little rele- 
vance The assessee was not compen- 
sated for loss or destruction of jor in- 
jury to a capital asset. The buildings 
were taken for the time being, but the 
injury! was not so much to th i fixed 
capital as to the business as a whole.” 


| 








A. LR. 


6. Now reference may be 
made to some of the observations of 
Rowlatt J. in Simpson (H. M. Inspector 
of Taxes) v. Executors of Bonner 
Maurice as Executor of Edward Kay 
(1929) 14 Tax Cas 580. In that case a 
naturalised British subject had at vari- 
ous dates deposited securities, stocks 
and shares in banks in Germany. He 
died during the war. After the Peace 
paket was signed claims of his repre- 
sentatives were admitted by the Mixed 
Arbitral Tribunal in respect of 
rea representing partly capital of 
securities realised by sale or redemp- 
tion, artly interest and dividends and 
interest thereon, partly compensation 
under|the Treaty computed on the 
basis of interest on certain amounts. 
The question was whether the com- 
pensation computed on the basis of in- 
terest was not income for the purposes 
of income-tax, The award of the Tri- 
bunal was made in respect of these 
claims!and part of the compensation 
was ajsum calculated on the basis of 
interest in respect of funds consisting 
of dividends which had been held as 
an alien property under the German 
law. Dealing with the question whe- 
ther the compensation computed on 
the basis of interest was or was not 
income) for the purposes of income-tax, 
the learned judge observed: 





“The question is whether it is 
income|at all. It is called compensa- 
tion, but the mere word in the Award 
“compensation”, does not decide the 
matter, jone must look at the substance 
of what it was, and if it is annual pro- 
fits and gains or income... .arising 
from a foreign possession; then it is to 
be taxed. The foreign’ possession must 
have been the fund in the hands of the 
Treuhander, and the Crown’s case is 
that this has been transmuted into 
sterling lat the prewar rate of exchange 
and awarded with annual interest 
ab initio. The Treuhander did not 
receive this money subject to any lia- 
bility to. hold it at interest. No doubt 
the German law recognised it as rema- 
ining the property of Mr. Kay, but not 
so as to|bear interest. The treaty did 
not give|Mr. Kay any right to interest, 
nor did lit declare the Treuhander a 
trustee in as to found any consequen- 





tial cla for interest; it did not em- 
power the Tribunal to give interest as 
such, or to make any declaration as to 
the character of the purpose for which 
the Treuhander had held the money. 
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Tbe Treaty gave compensation, and 
the tribunal which assessed the princi- 
pal sum has assessed it on the basis of 
interest. I think this sum first came 
into existence by the Award and no 
previous history or anterior character 
can be attributed to it. It is exactly 
like damages for detention of a chat- 
tel and unless it can be said that dama- 
ges for detention of a chattel can be 
called rent or hire, for the chattel 
during the period of detention, I do not 
think this compensation can be called 
interest. I therefore think the Crown 
fails on this point.” . 
17. In the appeal court Lord 
Hanworth, M. R. while confirming the 
judgment of Rowlatt J., observed: 


“The duty to pay compensation 
was imposed upon them by the Treaty. 
The Statute does not apply it, and the 
root of the payment is the duty to pay 
compensation. . . .For withholding this 
sum, for preventing Mr. Kay, or his 
executor, exercising the power of dis- 
position over his property, the Germans 
have been compelled to pay compensa- 
tion. The way to estimate that compen- 
sation or damages—the sensible way no 
doubt—would be by calculating a sum 
in terms of what interest it would 
have earned. That has been done, but 
the sum that was paid has not been 
turned into interest so as to attach 
Income-tax to it. It remains compensa- 
tion and, for these reasons, it appears 
to me that it is not a sum which attracts 
or attaches Income Tax to it.” 


18. The above observations un- 
doubtedly support the case of the ap- 
pellants. 

19. On the side of the Depart- 
ment reliance was placed on the deci- 
sion of this Court in Raja Rameshwara 
Rao v. Commr. of Income-tax, Hydera- 
bad, 1964-2 SCR 847 = (AIR 1967 SC 
290). Therein this Court was called upon 
to decide the nature of the payment 
made under S. 14 ‘of the Hyderabad 
(Abolition of Jagirs) Regulation, 1358F 
under which the management of Es- 
tates was taken over. Section 14 of that 
Regulation provided that the amount 
payable to Jagirdars and Hissedars 
under that Regulation “shall be deem- 
ed to be interim maintenance allowan- 
ces payable until such time as the 
terms for the commutation of Jagirs 
are determined”. Section 3 of The Hyd- 
erabad Jagirs (Commutation) Regula- 
tion, 1359F laid down that commuta- 

tion sum for a Jagir would be a cer- 
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tain multiple of its basie annual reve- 
nue. Section 6 of that Regulation pro- 
vided that the commutation sum for 
each Jagir would be distributable be- 
tween the Jagirdars and Hissedars in 
certain proportions. Sub-section (2) of 
S. 7 of that Regulation stated that pay- 
ment to a Jagirdar of the commutation 
sum of the Jagir shall constitute the 
final commutation as from the ist 
April 1950 of his rights in the Jagir 
and if any payment by way of an in- 
terim maintenance allowance under 
the said Regulation, that is, the former 
Regulation, is made in respect of a 
period subsequent to the said date, the 
amount of such payment shall be re- 
covered from the recipient thereof bv 
deduction from his share in the com- 
mutation sum for the Jagir. On an 
interpretation of S. 14 of the Regula- 
tion of 1358 F, this Court held that the 
interim maintenance allowances paid 
under that section were revenue recej- 
pts on which income-tax can be impos- 
ed. Some of the observations found in 
that judgment undoubtedly support the 
case of the Department. But we must 
see under what circumstances those 
observations were made. 


20. In order to understand the 
ratio of that decision, we must bear in 
mind the provisions of the two Regu- 
lations referred to hereinbefore. The 
first Regulation provided for the tak- 
ing over of the management of the 
Estates and the second Regulation 
prescribed the mode of determining 
the commutation sum in respect of each 
jagir and for its payment. The charac- 
ter of the receipt which this Court was 
called upon to consider was the main- 
tenance allowance paid under Section 
14 of the first of the two Regula- 
tions. Under that Regulation, the Ad- 
ministrator of Jagirs took over the 
management of the Estates pending 
making provision for determination of 
the commutation amount. Provision in 
that regard was made under the second 
Regulation. Till the payment of the 
commutation sum, the Administrator 
merely managed the Estates on behalf 
of the former owners of those Estates. 
This is clear from Ss. 5, 8, 11, 12, 13 
and 14 of the first Regulation. Under 
Section 5 thereof the quondam Jagir- 
dars were required to hand over the 
possession of their Estates to the Jagir 
Administrator. Section 8 required the 
former Jagirdars to pay to the Govern- 
ment the administration expenses of 
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their Estates. Section 11 provided for 
distribution of net income of an Es- 
tate between the Jagirdar and his His- 
sedars who were entitled to ai share in 
the income of the Estate. Section 12 (1) 
says: 
“From the amount payable to any 
person under section 11, there! shall be 
deducted the amount of any mainten- 
ance allowance which under |sub~sec- 
tion (2) jis debitable to the share of that 
person.” 
Section 13 required the Jagir Admin- 
istrdtor to maintain separate | account 
in respect of each Jagir and afford the 
concerned Jagirdar and Hissedar rea- 
sonable facilities for the inspection of 
the same. Section 14 reads: 
“The amounts payable 
dars and Hissedars under the| Regula- 
tion| shall be deemed to be interim 
maintenance allowances payable until 
time as the terms for ur com- 














mutation of jagirs are dete ed.” 

It is the character; of the 
payments made under S. 14 that came 
up for consideration. before this Court 
in eshwar Rao's case, 1964-2 SCR 
847 AIR 1963 SC 290 | (supra). 
Quite clearly the maintenance al- 
lowances paid were. revenue Tre- 
ceipts. Hence that decision |has no 
bearing on the question of law under 


‘consideration in the present case. The 
observations made by this Court in 
that|decision must be read in the light 
of the facts of that case: 
22. The decision of Mri Justice 
P. Jaganmohan Reddy (as he then was) 
in Kumara ‘Rajah of Venkatagiri v. 
Income-tax Officer, A-Ward Nellore, 
(196) 64 ITR 264 (Andh Pra) sitting 
singly proceeded on the basis that the 
ratio of the decision of this Court in 
Rajal Rameshwara Rao’s case} 1964-2 
SCR| 847 = (AIR 1967 SC 290) is equal- 
ly applicable to payments under S 50 
(2) pr the Act. The same view was 
taken by the judges of the High Court 
who|rendered the decisions under ap- 
peal., For the reasons mentioned ear- 
lier þoth those decisions must be held 
to have proceeded on an en roneous 
view) of the decision of this Court 

23. On behalf of the -evenue, 
Attar oe was placed .on the decision of 
this Court in Chandroji Rao v. desh, 77 












of Income-tax, Madhya Pradesh, 77 
ITR 743 = (AIR 1970 Sc 1582).'To that 
j The 
question for decision in that case was 

whether the payments of interest made 
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to Jagir-” 
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under| S. 8 (2) of the Madhya Bharat 
Abolition of Jagirs Act, 1951 was a 
Revenue receipt or a capital receipt. 
That ‘ection provided for the paymént 
of interest on the compensation payable 
to the! Jagirdars by the Government 
under |S. 8 (1) for resumption of their 
Jagir lands. This Court held that the 
receipt of interest under S. 8 (2) of that 
Act was a taxable income. The Court 
observed that there was aclear distinc- 
tion between the compensation pay- 
able under S. 8 (1) and the interest 
payable under sub-s. (2) of Section 8. 
The payment under Section 8 (2) was 
given to the Jagirdar for. his being 
kept out of the compensation amount 
to which he was entitled for a period 
of ten years and that it was not a pay- 
ment for the acquisition of the Jagir. 
Therein the Court explained the dis- 
tinction between the payment made for 
depriving the use of money to which 
a person is entitled and that made for 
the destruction or taking away his pro- 
perty, the former being a revenue 
receipt; and the latter a capital receipt. 
24; For the reasons mentioned 
above ithese appeals are allowed. In 
those Shed where the question of law 
o 





mentiohed earlier was referred to the 
High Court for its opinion, the answer 
given by the High Court is discharged 
and in its place we answer the question 
in favour of the assessee. So far as the 
writ petitions are concerned, the order 
of the High Court is set aside, the writ 
petitions are allowed and the concerned 
Income-tax Officers are prohibited 


from including the interim payments 
receive by the petitioner under S. 50 
(2) of the Act in his assessment. The 


appellants shall be entitled to their 
costs in these appeals both in this 
Court well asin the High Court. 
In this/Court only one hearing fee is 


allowed. . 
Order accordingly. 
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Income-tax Act (1922), S. 10 (5A) 
{as introduced in 1955) — Expres- 
sions “due to” and “received by” 


Meaning — Compensation for impro- 


per termination of managing agency 
becoming due prior to 1955 to a manag- 
ing agent adopting mercantile system 
of accountancy but actually received 
by him after 1955 is not liable. to tax 
under Section 10 (5A) — Interest re- 
ceived thereon, however, is taxable. 
(1967) 65 ITR 50 (Bom), Affirmed. 


. The expression 
tion 10 (5A) refers to those assessees 


who maintain their accounts accord-" 
system of° 


ing to the mercantile 
accountancy and the expression “re- 
ceived by” applies to those assessees 
who adopt the cash system of 
accountancy. ; (Para 11) 
Where the right of a managing 
agent adopting the mercantile system 
of accountancy to get compensation 
for unlawful termination of his ser- 
vices and the quantum of compensa- 
tion to which he is entitled are clearly 
prescribed in the managing agency 
agreement, the compensation becomes 
due on the date of unlawful termination 
of the agency. The fact that the 
managing agent disputed the amount 
of compensation does not convert his 
right into a contingent . right. The 
-fact that thẹ managing agent included 
the receipt in question in its profit and 
loss account in the year 1955 is also a 
wholly immaterial circumstance. It 
does not show that the assessee adopt- 
ed a different system of accountancy. 
(1964) 51 ITR 393 (Mad) and (1963) 
47 ITR 394 (Bom), Approved. 
(Paras 9, 12, 13, 15) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1653 (V 51)= 
(1964) 53 ITR 114, Commr. 
of Income-tax, Madras vV. A 
Gajapathy Naidu 11 
(1964) 51 ITR 393 = 1963 ITJ 
(Sup) 3 (Mad), Thiagaraja 
Chettiar & Co. v. Commr. of 
Income-tax, Madras 
(1963) 47 ITR 394 (Bom), F. E. 
Hardcastle & Co.(P) Ltd.. v. 
Commr. of Income-tax, Bom- 
bay City I 14 
M/s. R- H. Dhebar, J. Rama- 
murthi and R. N. Sachthey, Advocates, 
for Appellant; Mr. M. C. Chagla, Sr. 
Advocate, (Mrs. A. K. Verma, Advocate 
and M/s. J., B. Dadachanjji, , 
Mathur and Ravinder Narain, Advo- 
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(Para 16) 
“due to” in Sec-. 


-fit of the -company, 
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cates of M/s. J. B. Dadachanji and Co. 
with him), for Respondent. 


The Judgment of the Court was 
delivered by 


HEGDE, J.:— In this appeal by 
special leave, the question that arises 


for decision -relate to the taxability 


under Section 10 (5A) of the Indian 


‘Income-tax Act, 1922 (in brief ‘the 


Act’) of a certain amount received by 
the assessee firm as compensation on 
the termination of its managing 
agency. 

2. The assessée is a private 
Limited .Company and at the rele- 
vant time, it was. under voluntary 
liquidation. It was incorporated in 
June, 1945 by converting an erstwhile 
partnership firm into a Private Limit- 
ed company. The . partnership firm 
had entered into a managing agency 
agreement on June 15, 1933 with a 
Public Limited Company called “The 
Century Spinning and Manufacturing 
Co. Ltd.” Under the said agreement, 
the assessee was to continue as manag- 

ing agents for a minimum period of 
21 years and thereafter until that firm 
chose to resign its office or is removed 
from office by the managed company. 
During the period of 21 years stipulat- 
ed in the agreement, the managed 
company had no right to remove the 
managing firm from its office except 
for reasons mentioned in the agree- 
ment. During the period the assessee 
continued to act as the managing 
agent the agreement provided, that 
the managing agents will get a mini- 
mum remuneration of Rupees 6,000/- 
a month and if its remuneration is 
found at the close of the year to be 
less than 10 per cent. of the gross pro- 
the managing 
agents were to be paid a further addi- 
tional sum to make the aggregate 
remuneration received by it equal to 
10 per cent of the gross profit of the 
company for that year. The agree- 
ment further provided that if the 
managing agents’ services were ter- 
minated before the period of 21 years 
stipulated in the agreement except for 
reasons mentioned in-clause 15 of the 
agreement, the managing agents 
would be entitled to receive from the 
managed company as compensation or 
liquidated -damages for the loss of 
office the sum mentioned in Clause 14 


of the agreement. 


3. In about April 1951, a large 


holding of the managed company was. 
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acquired by a group of shareholders 
who| were hostile to the managing 
agents. Thereafter the relationship 
be n the managing agents|and the 
managed company became rained. 
On April 23, 1951, the Directors of 
the managed company passed| a reso- 
Jutidn terminating the services of the 
A firm as managing | agents. 
resolution was affirmed by the 
Bi holders at their extraordinary 
gen ne meeting held on May 23, 1951. 
In pursuance of the resolution the 
Board of Directors on April 23, 1951, a 
notice of termination of the managing 
agency was issued to'the anaging 
agents. In reply the assessee/ claimed 
compensation of Rupees 50|lacs for 
the | unlawful termination of its ser- 
vices. But the managed 454.0001 





was prepared to pay Rupees 2,34,000/- 
as compensation calculating the com- 
pensation at Rupees 6, ye àa month 


for es unexpired period of the agency 
Le. 8 years 2 months and 7 days and 
Rupees 4600/- as remuneration for the 


23 davs of April, 1951. The |assessee 
refused to accept that amount, There- 
after the assessee sued the managed 
company on the original side of the 
Bombay High Court claiming a sum 
of Rupees 28 lakhs as compensation 
for the unlawful termination of its 
services. The managed company re- 
that suit. The suit was/ decreed 
on November 17, 1955 in the} sum of 
Rupées 2,34, 000/- and that de¢ree was 
area” in appeal. The trial Judge 
as well as the appellate Benth held 
that /under the terms of: the agreement 
the assessee was only entitled to liqui- 
dated damages at the rate of | Rupees 
6,000/- per month for the expired 
term of its agency. The assessee re- 
ceived the amount decreed in | Decem- 
ber, |1955. 


ft. Till the insertion pf -Sec- 
tion|10 (5A) into the Act by the 
ce Act of 1955 (Act 15 qf 1955) 
compensation received by a managing 
agent for the termination | of his 


age was considered as a capital re- 
eh Section 10 (5A) provided 








thatiany compensation or other pay- 

due to or received by a| manag- 
agent of an Indian Company at 
or in connection with the termination 
or |modification of his managing 
agency agreement with the eens 
shall be deemed to be profits and gains 
usiness carried on by the| manag- 
ing agent, and shall be liable to tax 
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accordingly. This provision is not re- 
trospective in operation. 

, 5-6. As seen earlier, the com- 
pensation with which we are concern- 
ed in this case was received by the as- 
sessee in December, 1955. In the as- 
sessment year 1956-57, 
tax Officer 





the Income- 
overruling the objections 
of the . assessee included the said 
amount as the profits of the business 
of the jassessee during the previous 
year. Admittedly the assessee main- 
tained |its accounts according to mer- 
cantile| system of accountancy. The as- 
sessee’s contention before the Income- 
tax Officer that the receipt in ques- 
tion dannot be brought to tax in the 
assessment year 1956-57 as it became 
due inj1951 was rejected by the In- 
come-tax Officer. In appeal the Ap- 
pellate} Assistant Commissioner agreed 
with the view taken by the Income- 





tax cer. He ‘opined that the 
amount: became due to the assessee 
only en it was decreed by the High 
Court on November 17, 1955 and there- 


fore it|was assessable in the assess- 
ment year 1956-57. But on a further 
appeal|the Tribunal held that on the 
facts d in the circumstances of the 
case, the compensation in question be- 
came due to the assessee on April 23, 
1951 and therefore it could not be 
brought to tax in the assessment year 
1956-57. At the instance of the Com- 
missioner, the Tribunal submitted 
under Section 66 (1) of the Act, the 
following two questions of law for the 
opinion of the High Court: 

*1| Whether on the facts and in 
the circumstances of this case the 
compensation for termination of the 
managing agency accrued to the as- 
sessee pn 23rd April 1951? 


2. [Whether on the facts and in 





‘the circumstances of this case the 


compensation of Rupees 2,34,000/- and 
interest thereon was taxable under 
Section 10 (5A) of the Indian Income- 
a Act, in the assessment year 1956- 
7?” ; 

T. The High Court answered 
the fir question in the affirmative 
and the second question as follows: 

The amount of compensation of 
Rupees 2,34,000/- will not be liable to 
tax, but the amount of interest there- 
on will be taxable under Sec. 10 (5A) 
in the assessment year 1956-57. 
Agprieved by that decision, the Com- 
missioner of Income-tax, Bombay 
City has brought this appeal. 


wen 
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8. We shall first address our- 
selves to the question as to whether 
on the facts and ‘in the circumstances 
of this case, the compensation for ter- 
mination of the managing agency 
accrued to the assessee on April 23, 
1951? The answer to this question 
depends upon the true effect of the 
terms of the agreement between the 
managing agents and the managed 
company. There is no dispute that 
the termination of the managing 
agency did not fall within the scope 
of Clause 15 of the agreement which 
provides that che managing agent 
shall not be entitled to receive from 
the company any compensation for 
the loss of the office of agents to the 
company if such loss arises from any 
of the causes mentioned therein. It is 
clear—- that was also the view taken by 
the High Court in the suit filed by the 
assessee against the managed com- 
pany — that the assessee was entitled 
to get compensation under Clause 14 
of the agreement. That clause pro- 
vides: ; 
“In case the firm shall be depriv~ 
ed of the office of agents of the com- 
pany for any reason or cause other 
than or except those reasons or causes 
specified in clause fifteen of these pre- 
sents the firm shall be entitled to re- 
ceive from the Company as compensa- 


tion or liquidated damages for the loss. 


of such appointment a sum equal to 
the aggregate amount of the monthly 
salary of not less than Rupees six 
thousand which the Firm would have 
been entitled to receive from the com- 
pany for and during the whole of the 
then unexpired portion of the said 
period of twenty-one years if the said 
Agency of the Firm had not been de- 
termined.” 


9. In the suit filed by the as- 
sessee against the managed company, 
the only controversy between the par- 
ties was whether that clause should be 
read along with Clause 10 of the 
agreement which provided for the 
payment of remuneration to the 
managing agents during the continu- 
ance of the Managing Agency agree- 
ment or whether the compensation 
payable should be determined solely 
on the basis of Clause 14. Rely- 
ing on the expression “not less than 
Rupees 6000/-” in Clause 14, the as- 
sessee contended that Rupees 6,000/- 
referred to in the clause is merely the 
minimum but the actual compensation 
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should be determined in the manner 
provided in Clause 10. The High Court 
rejected that contention. According to 
the High Court CL 14 not only pro- 
vided for the payment of damages 
for improper termination of the 
services of the managing agents but it 
also stipulated the damages to which 
they were entitled to. In its opinion 
that clause had quantified the damages 
to which the managing agents were 
entitled to. It opined that the 
damages payable to the assessee firm 
were liquidated damages. The High 
Court further held that the expression 
“not less than Rupees 6,000/-” means 
a definite sum of Rupees 6,000/-, 
neither more nor less. We are in 
entire agreement with the view taken 
by the High Court in that suit. It is 
plain from the language of Clause 14 
of the agreement that the assessee was 
entitled to a definite sum under that 
clause. In other words it was entitled 
to liquidated damages. Hence we 
agree with the answer given by the 
High Court to the first question refer- 
red to earlier. ` 


10. Now coming to the ER 
question, the answer to the same de- 
pends upon the interpretation to be 
placed on Section 10 (5A). Earlier 
we have set out that provision to the: 
extent necessary for our present pur- 
pose. That section takes in “Payment 
due to or received.” In the matter of 
payments, there are two aspects viz- 
(1) payments due and (2) payments 
received. The mercantile system of 
accountancy takes note of “Payments 
due” whereas cash system of accoun- 
tancy recognises only payments re- 
ceived. Mercantile -system of accoun- 
tancy, a double entry system is main- 
tained on the basis of accrual of rights 
to receive or liability to pay a certain 
sum of money, unlike is the case of 
cash system of accountancy which 
merely takes note of actual receipts 
or disbursements. 


11. We have earlier come to 
the conclusion that the compensation 
with which we are concerned in this 
case became due to the assessee in 
April, 1951 though it was actually re~ 
ceived by the-assessee in December, 
1955. Now arises the question to 
what circumstance the expression 
“due to” in Section 10 (5A) applies 
arid to what circumstance the expres- 
sion “received” therein is applicable? 


. They do not mean the same thing. 


income-tax law is familiar with 
hese two expressions. That law per- 
td an assessee to adopt his own 
m of accountancy su 
cert! conditions and his tax 
is determined on the ben 
system of accountancy adopted by him. 
In ather words, the Act penmits the 
assessee to adopt either the |mercan- 
tile system of accountancy or [the cash 
system of the accountancy and the 
system adopted by him would be the 
basis on which he should be assessed. 
It is not necessary in this case to deal 
with the exceptions to ' that rule.. We 
have to read Section/10 (5A) along 
ith the other provisions in |the Act. 
read, it is clear-that the expres- 
“due to” in that section refers 
to those assessees who| maintain their 
accounts according to the mercantile 
l Aini of accountancy . and | the ex- 
pression “received by” applies|to those 
assessees. who adopt the cash system 
of accountancy. As observed! by this 
ourt in Commissioner cf Income-tax, 
Madras v. A. Gajapathy Naidu, (1964) 
53 114 = (AIR 1964 SC 1653): 


‘When an Income~tax Officer pro- 
ceeds to include a particular; income 
in the assessment, he should ask him- 
self, inter alia, two questions,| namely; 
i) What is the system of accountancy 
adopted by the assessee, and |(ii) if it 

e mercantile system, subject to 
the [deeming provisions, when! has the 
right to receive accrued. If he comes 
to the conclusion that such |a right 
accrued or arose tg the assessee in a 
particular accounting year, he should 
include the said income in| the as- 
















sessment of the succeeding assessment- 


” 


- 112, Herein also we have to ask 
ourgelves the question, bearing in 
minä the fact that the system of 
ace tancy adopted by the | assessee 
is the mercantile system, as |to when 
assessee’s right to get the com- 
ation arose. We have | already 
that it arose in April, 1951. 


13. It was urged on behalf of 
Department that as the| assessee 
disputed the quantum of compensa- 
tion|to which it was entitled, we must 
hold that its right to get the) amount 
arose when that dispute was determin- 
ed Hy the High Court. We are un- 
able] to accede to this el et As 
mentioned earlier, the right of the as- 
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ee to get compensation for unlaw- 
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ful termination of its services and thel- 
quantum of compensation to which it 
was entitled were clearly prescribed, : 
in the agreement. It was also so held 
by the High Court in the suit be- 
tween the assessée and the managed 
company. The fact that the assessee| 
was claiming an exhorbitant sum to 
which it was not entitled will not 
convert its right into a contingent right. 


In Thiagaraja Chettiar and Co. v. 


Commr. of Income-tax, Madras, 
(1964) 51 ITR 393 (Mad) the High 
Court of Madras held that where a 


“managing agent is entitled under the 


terms of the. managing agency agree- 
ment to remuneration ata certain 


_ percentage on the annual net profits 
‘of the: company, 


the remuneration 
payable to the managing agent accru- 
ed when the net profits of the com- 
pany for the year are ascertained. 
The mere fact that owing to disputes 
between the company and the manag- 
ing agent the company had not credit- 
ed the managing agent with the re 
muneration due to the latter in its . 
accounts, would not entitle the 
managing agent to claim that the re- 
muneration due to him had not accru- 
ed and should not be assessed to in- 
come-tax until the company had 
credited him in its accounts with the 
amount of commission due to him. 
We are in agreement with the-ratio of 
that decision and that ratio governs 
the facts of the present case. 


14, The ratio of the decision 
of the Bombay High Court in F. E. 
Hardeastle and Co. (Pvt) Ltd. v. 
Commissioner of Income-tax, Bombay 
City 1, (1963) 47 ITR 394 (Bom) is 
also to the same effect. 


15. It was next urged on be- 
half. of the Department that S. 10 (5A) 
is a code in itself and in applying 
the provisions therein, no reliance 
should: be placed on the system of 
accountancy which the assessee gene- 
rally adopts. It was further urged 
that as the liability under Sec- 
tion 10 (5A) is a new liability and as 
the receipt with which we are con. 
cerned: was received in December, 
1955, after Section 10 (5A) was incor- 
porated into the Act, we must by a 
legal fiction deem that the amount 
became due only in December, 1955. 
We see no basis for this ent. 
The language of Section 10 (5A) is 
plain and unambiguous. That pro- 
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vision has now become an integral 
part of the Act. Therefore the deem- 
ed payment under that provision 
stands on'the same footing as any 
other payment. The fact that the as- 
sessee included the receipt in question 
in its profit and loss account in the 






actual 


16. For the reasons mentioned 
above, we agree with the answers 
given by the High Court to the ques- 
tions of law referred to it. This ap- 
peal is accordingly dismissed with 
costs. 

Appeal dismissed. 
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Ahmedabad Rana Caste Associa- 
tion (In all Appeals), Appellant v. 
Commissioner of Income-tax, Gujarat 
(In all Appeals), Respondent. 

Civil Appeals Nos. 2146 to 2148 of 
1968 and 1284 to 1286 of 1971, D/- 
16-9-1971. 

Income-tax Act (1922), S. 4 (3) (i) 
— Well defined section of the public 
—An object beneficial to a section of 
the public is an object of general 
public utility — (X-Ref.:— Income 
Tax Act (1961), Section 11). (1968) 70 
ITR 503 (Guj), Reversed. Case law 
discussed. (Para 5) 

The members of the Rana caste 
who are natives of Ahmedabad and 
such residents of Ahmedabad who are 
admitted to the Rana caste according 
to the old custom or usage `of the 
community constitute a well defined 
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section of the public and hence can 
claim benefit under Section 4 (3) (i) 
of the Act. (Para 5) 


The common quality uniting 
potential beneficiaries into the class 
consists of being members of the Rana 
caste or community of Ahmedabad 
whether as natives or as being admit- 
ted to that caste or community under 
custom or usage and ‘it is impersonal. 
The mere fact that a person of the 
Rana community who is not an origi- 
nal native of Ahmedabad has to prove 
his credentials according to the custom 
and usage of that community to get 
admitted into that community does 
not introduce a personal element. 

(Para 6) 

In case of acceptance of persons 
as members of a community or caste, 
according to custom and usage when- 
ever a question arises whether a per- 
son belongs to a particular community 
or caste the custom or usage prevail- 
ing in that community plays a decisive 
and vital part. That cannot be re- 
garded as an element which would 
detract from the impersonal nature of 
the common quality. (Para 6) 


Cases Referred: Chronological Paras 


(1967) AIR 1967 Guj 49 (V 54)= 
58 ITR 360, Hazrat Pirmohamed 
Shah Saheb Roza Committee v. 
Commr. of Income-tax, Gujarat 3 

(1965) AIR 1965 SC 1281 (V 52) = 
55 ITR 722, Commr. of Income- 
tax v. Andhra Chamber of 
Commerce 

(1951) 1951 AC 297 = (1951) 1 
All ER 31, Oppenheim v. 
pe Securities Trust Co. 

t 


(1946) 27 Tax Cas 431 = 1946 
N Ir 178, Trustees of the 
Londonderry Presbyterian 
Church House v. Commrs. of 
Inland Revenue 

(1945) 1945 Ch. 123 = 114 LJ Ch. 
99, In re Compton Powell v. Com- 
pton 

(1939) AIR 1939 Bom 45 (V 26) = 
6 ITR 427, Commr. of Income- 
tax v. Grain Merchants’ Associa- 
tion of Bombay 


Mr. S. T. Desai, Sr. Advocate (Mr. 

R. P. Kapoor, Advocate for Mr. I. N. 

Shroff, Advocate with him) (In all Ap- 

peals), for Appellant; M/s. S. K. Aiyar, 

R. N. Sachthey and B. D. Sharma, Ad- 

ea (In all Appeals), for Respon- 
ent. z 
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The Judgment of the Court was 
delivered by 


OVER, J.:— These PEE (C. 
1284. 1286/71) are by special leave 
. judgment of the Gujarat High 
Tax Reference. 


As. 1 
from 
Court/in an Income” 
Originally the appeals‘ had been filed 
by certificate (C. As. 2146-2148/ 8) but 
that was found to be defective as no 
reasons were stated therein. 
2. The Reference relates |to the 
assessinent | years 1960-61, 1961-62 and 
1962-43 the relevant accountin years 
being Ithe financial years ending 31st 





a 1960, 31st March 1961 an 31st . 


March 1962. During the relevant 
years the assessee which is an associa- 
tion of persons held various properties 
for the purposes set out in its constitu- 
tion. [It is unnecessary to refer] to all 
the clauses therein. It would ‘suffice 
to mektion that among the gias 
and purposes of the institution were 
the management of the movable and 
immoveable properties of the Rana 
community of the city of Ahmedabad, 


doing jacts to improve the education 
in the! community, to give '- medical 
help tp the community etc. The In- 


come-tax Officer took the view that 
the objects were not charitable and 
therefore the assessee was not entitled 
to thel exemption under Section (3) (i) 
of thel Income-tax Act, 1922. The Ap- 
pellate Assistant Commissioner held 
that although the assessee was 
tered under the Bombay Public 
Act tHe beneficiaries were not the 
public] and the class of 
sought to be benefited was) very 
vague |and ill-defined and the number 
was also negligible. ‘He held certain 
clauses among the objects to be tharit- 
able but others were held by him not 
to be tharitable. The matter was) taken 
in appeal to the Tribunal. The Tri- 
bunal held that the beneficiaries as 
found|in the constitution. were the 
Rana Community . meaning thereby 
the 
‘natives of Ahmedabad only and 
other community members. accepted 
by thé community as per old rules 
of the community and rae pe in 
Ahmedabad. This is a well 
cross-section of the public of Ahmeda- 
bad, certain and - . ascertainable. 
number, we are told, is about 2/400(?) 
but na minimum number is prescribed 
to constitute a clear, ascertainable 
-eross-gection of the general ‘public. It 
cannot be said, therefore that there is 
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community, 


fined . 


A.LR, 


any vagueness about the beneficiaries 
or of their public character.” 


After considering various other 
matters the Tribunal came to the con- 
clusion that the trust was a charitable 
trust and therefore entitled to the ex- 
emption claimed. The Commissioner 
of Income-tax moved the Tribunal for 
stating the case’ and referring the 
question of law arising from its' order. 
The Tribunal referred the following 
question to the High Court :— 


“Whether on the facts and in 
the circumstances of the case the in- 
come of the assessee trust is exempt 
under Section 4 (3) (i) of the Income- 
tax Act 1922 and . Section 11 of the 
Income-tax Act 1961.” 


3. The High Court decided the 
whole matter only on one point. It 
considered the question whether 
the purpose for which the properties 
were held by the assessee had the pub- 
lic character which the Income-tax law 
required of the charities it recognised 
for the purpose of exemption. The 
question that was posed was “are the 
purposes directed to the benefit of the 
community or a section of the com- 
munity as distinguished from private 
individuals or a fluctuating body of 
private individuals’? There can be 
no doubt, according to the High Court, 
that the ` beneficiaries did not con- 
stitute a community since they were 
confined only to'the members of the 
Rana Caste residing in Ahmedabad 
and fulfilling one or the other condi- 
tions set out in the definition clause. 
It ‘had, therefore, to be decided whe- 
ther the ‘beneficiaries could be said to 
constitute a section of the community. 
After referring to certain English 
cases and the decision of this Court in 
Hazrat Pirmohamed Shah Saheb Roza 
Committee v. Commissioner of In- 


-come-tax, Gujarat, 58 ITR 360 = (AIR 


1967 Guj-49) the High Court rightly 
held that the enquiry must be direct- 
ed to what the common quality was 
which united the parties within the 
class and whether that. quality was 
essentially impersonal or- personal. If 
the former, the class would rank as a 
section of the community; if the latter, 
the answer would be in the negative. 
According .to the High Court having 
regard. to the common opinion 
amongst the people and the conditions 
of Indian life if the beneficiaries were 
the members of the -Rana Caste resid- 
ing in Ahmedabad and were natives 
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of Ahmedabad they would be section 
of the community because the com- 
mon quality uniting them within the 
class would be essentially an imper- 
sonal quality. But the ‘High Court 
proceeded to say: 

<- the class of beneficiaries before 
us consists of two sections: one com- 
prising members of the Rana Sect 
who are natives of Ahmedabad ana 
the other comprising members of the 
Rana Sect who are: residing in 
Ahmedabad and who have been 
accepted by the community according 
to the old usage of the caste. It is 
difficult to see how this class of bene- 
ficiaries can be said to constitute a 
well (defined ?) section of the public 
connected together by a common 
quality of characteristic.” i 
Although it was recognised that even 
the second class of beneficiaries were 
members of the Rana Caste and were 
residing in Ahmedabad but the dis- 
tinguishing feature in the view of the 
High Court, was that the second sec- 
tion or class consisted. of persons 
who had been accepted by the Caste 
according to its old custom or usage. 
This led the High Court to conclude 
that all the beneficiaries comprised in 
this class were not united by a com- 
mon characteristic or attribute. The 
question referred was answered in the 
negative. 

4. Section 4 (3) (i) to the ex- 
tent it is material is in the following 
terms :— : 

"4 (3). Any income, profits or 
gains falling within the following 
classes shall not be included in total 
income of the person receiving them: 


(i) Subject to the provisions of 
Clause (c) of sub-section (1) of Sec- 
tion 16, any income derived from pro- 
perty held under trust or other legal 
obligation wholly for religious or 
charitable purposes, in so far as such 
` income is applied or accumulated for 
application to such religious or charit- 
able purposes as relate to anything 
done within the taxable territories and 
in the case of property so held in part 
only for such purposes, the income 
applied or finally set apart for 
application thereto: 

Provided that ......sssesessecsoreeseo 
The operative part of Sec. 11 (1) (a) 
of the Income-tax Act 1961 is in similar 
terms. There are certain points of 
difference between the provisions of 
the two Acts. Some of them may be 
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noticed. In the 1922 Act a charitable 
purpose included relief of the poor, 
education, medical relief and advance- 
ment of any other object of general 
publie utility. Section 2 (15) of the 
Act of 1961 introduces the following 
qualifying words to general public 
utility, “not involving the carrying on 
of any activity for profit.” Under the 
Act of 1922 a trust for the benefit of 
any particular religious community or 
caste was entitled to exemption but 
under the Act of 1961 a charitable 


‘trust which is created for such benefit 


on or after the first day of April 1962 
would be disentitled to the exemption. 
In the present case the trust was creat- 
ed prior to First April 1962 and there- 
fore no question arises of its not being 
entitled to the exemption if other con- 
ditions were satisfied even though it 
was created for the benefit of the Rana 
caste of Ahmedabad. 


5. It is well settled by now and 
the High Court also has rightly taken 
that view that an object beneficial toa 
section of the public is an object of 
general public utility. To serve a 
charitable purpose it is. not necessary 
that the object should be to , benefit 
the whole of mankind or all persons 
in a particular country or State. It is 
sufficient if the intention to benefit a 
section of the public as distinguished 
from a specified individual is present. 
This Court in Commissioner of In- 
come-tax, Madras v. Andhra Chamber 
of Commerce, 55 ITR 722 = (AIR 1965 
SC 1281) overruled the view of 
Beaumont, C. J. in the Commissioner of 
Income-tax v. Grain Merchants’ As- 
sociation of Bombay, 6 ITR 427 = 
(AIR 1939 Bom 45) on the point. It 
was, however, observed that the sec- 
tion of the community sought to be 
benefited must be sufficiently defined 
and identifiable by some common 
quality of a public or impersonal 
nature. Where there was no common 
quality uniting the potential benefi- 
ciaries into a class the trust might not 
be regarded as valid. In the various 
orders the clause relating to the benefi- 
ciaries has not been clearly and accu- 
rately set out. In the petition of appeal 
dated October 7, 1968 the provisions 
of the constitution of the assessee are 
set out and with reference to the com- 
munity it is stated, “Rana community 
means natives of Ahmedabad only and 
the other community brothers accept- 
ed by the community as per old rules 
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of the community staying in Ahmeda- 
bad”. | It is common ground that the 
word fold rules” do not represent the 
correct translation of the original 
word in Gujarati which is Riwaj mean- 
ing custom. The learned Judges of 
the High Court also, who are conver- 
sant with that language, have proceed- 
ed on the basis that the correct render- 
ing of the aforesaid word is custom 
or usage. That is why according to 
the High Court the definition compri- 
ses classes of members of | Rana 
caste |residing in Ahmedabad) one 
class [consisting of those who are 
native A of Ahmedabad while the other 





class consists of such persons who are 
admitted by the Rana caste according 
to thelold custom or usage of the com- 
munity. The reason which prevailed 
with the High Court for treating the 
the setond class as not being united 
with ithe first class by a common 
characteristic or attribute was that its 
members have to be accepted by the 
community according to the old custom 
or usage and that the entry of the 
members of this class into the Rana 
caste residing in Ahmedabad was de- 
pendent on the decision of the caste to 
admit them. We are altogether unable 
to concur in the approach or the con- 
clusion of the High Court on the above 
point. 








We may usefully refer to 
gment of Lord Greene M: R. in 
pton, Powell v. Compton, 1945 
The Master of Rolls declared 
meant 


6. 
the j 
re Co 
Ch. 123. 
that no definition of what was 
by “a lsection of the public” had, | 
as he was aware, been laid down. But 
he indicated that the trust of a publie 
character is one in which the benefi- 
ciaries do not enjoy the benefit} when 
they jreceive it by virtue of| their 
character as individuals but by |virtue 
of their membership of a specified 
class |the common quality uniting 
potential beneficiaries into the class 
being |essentially an impersonal one. 
is common quality he said was 
“definable by reference to what each 





has in common with the others and 
that something into which, their 
status}as individuals does not enter.” 


eave L. C. J. accepted this, state- 
ment of law without hesitation in 
Trustees of the Londonderry Presby- 
terian| Church House v. Commrs. of 
Inland Revenue, (1946) 27 Tax Cas 431. 
What has to be seen in the present case 
is whether the members of the Rana 
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caste who are not natives of Ahmeda- 
bad but who come to reside there and 
are accepted as members of that caste 
according to its usage and custom can 
be said to have a relationship which is 
an impersona] one dependent on their 
condition as members of the Rana 
community. We are unable to compre- 
hend how such members of the Rana 
caste can be regarded as having been 
introduced into that caste by con- 
sideration of their personal status as 
individuals. As a matter of fact the 
predominant content and requirement 
of the clause defining “beneficiaries” 
in the constitution of the assessee is 
the factum of their belonging to the 
Rana community of Ahmedabad. The 
common quality, therefore, uniting the 
potential beneficiaries into the class 
consists of being members of the Rana 
caste or community of Ahmedabad 
whether as natives or as being admitt- 
ed to that caste or community under 
custom or usage. The mere fact that a 
person of the Rana community who is 
not an original native of Ahmedabad 
has to prove his credentials according}: 
to the custom and usage of that com- 
munity to get admitted into that com- 
munity cannot introduce a personal 
element. In Oppenheim v. Tobacco 
Securities Trust Co Ltd., 1951 AC 297 
the trustees were directed to apply cer- 
tain income in providing for the edu- 
cation of children of employees or 
“former employees” of a British limit- 
ed company or any of its subsidiary or 
allied companies. It was held by the 
House of Lords by a majority that 
though the group of persons indicated 
was numerous, the nexus between 
them was employment by particular 
employers and accordingly the trust 
did not satisfy the test of public bene- 
fit requisite to establish it as charita- 
ne This is what Lord Simonds observ- 
ed:— 


“A group of persons may be nume- 
rous but, if the nexus between them is 
their personal relationship to a single 
propositus or to several propositi they 
are neither the community nor a sec- 
tion of the community for charitable 
purposes”. 

The personal element or personal rela- 
tionship which takes a group out of 
section of the community for charitable 
purposes is ofthe nature which is to be 
found in cases of the aforesaid type. 
We cannot possibly discover a similar 
element of personal nature in the 
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members of the Rana Community who 
settle in Ahmedabad and have been 
accepted by the Rana community of 
that place as members of that com- 
munity. As regards the accept- 
ance of such persons as members of 
the community or caste, according to 
custom and usage, it is well known 
that whenever a question arises whe- 
ther a person belongs to a particular 


community or caste the custom or. 


usage prevailing in that community 
must play a decisive and vital part. 
That cannot be regarded as an element 
which would detract from the im- 


personal nature of the common 
quality. l 
T. For the reasons given above 


the appeals are allowed and the answer 
returned by the High Court is dis- 
charged. The.matters are remitted to 
the High Court for returning the 
answer to the question referred after 
determining the other points which 
were left undecided. The parties shall 
bear their own costs in these appeals. 
Appeals by certificate (i.e. C. As. 2146- 
2148 of 1968) are dismissed, the certifi- 
cate being defective for want of re- 
asons. 


Appeals dismissed. 
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Industrial Disputes Act (1947), 
Schedule 2, Item 3 — Termination of 
services of workmen who were engag- 
ed in illegal strike without holding 
domestic enquiry — Proof furnished 
by management before Tribunal that 
workmen refused to join duty with- 
out any sufficient cause — Refusal of 
workmen to join duty constituted mis- 
conduct — In such a case the Tribunal 
would not be justified in directing 
their reinstatement and payment of 
wages merely on the ground that no 
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domestic enquiry was held. Case 
law discussed. (Para 12) 


Cases - Referred: Chronological Paras 


(1971) ATR 1971 SC 2417 (V 58)= 

Civil Appeal No. 2167 of 1966, 

D/- 17-8-1971, Hindustan 

General Electrical Corporation 

Ltd. v. Bishwanath Prasad 11 

(1965) AIR 1965 SC 1803 (V 52) = 
(1965) 3 SCR 588, Workmen of 
Motipur Sugar Factory (P) 

Ltd. v. Motipur Sugar Factory 11 

(1963) AIR 1963 SC 1141 (V 50) = 
(1963) 3 SCR 405, Express 
Newspapers (P) Ltd. v. Michael 
Mark ; 

(1960) AIR 1960 SC 160 (V 47) = 
(1960) 1 SCR 806, Punjab 
National Bank Ltd. v. Its 
Workmen 10 

(1960) AIR 1960 SC 219 (V 47) = 
(1960) 2 SCR 1, India General 
Navigation and Rly. Co. Ltd 
v. Their Workmen 


Mr. A. B. N. Sinha, Sr. Advocate, 
(Mr. B. P. Maheshwari, Advocate, with 
him), for Appellant; Mr. Hardev Singh, 
a Oe for Respondents Nos. 2 to 


The Judgment of the Court was 
delivered by 


P. JAGANMOHAN REDDY, J. :— 
While reference No. 150 of 1958 was 
pending in respect of an Industrial dis- 
pute between .the Appellant and its 
workmen relating to Bonus, Casual 
leave and sick leave etec., and after the 
management had suspended six of its 
workmen on certain charges of mis- 
conduct for having refused to operate 
some machines, another worker Shri 
Darshan Singh, a Helper of a Blow- 
ing Machine also refused on 25-1-59 
when called upon by the management 
to work the machine in the absence 
of Shri Daulat Ram, Machineman and 
was accordingly suspended the same 
day. On hearing this news the work- 
man went to see one of the Partners 
of the Appellant and demanded that 
the order of suspension passed against 
Shri Darshan Singh should be can- 
celled and he be reinstated as a Helper. 
As the management was not agreeable 
to reinstate the Helper workman, the 
workers went on a lightening strike, 
Since the workmen came on strike 
conciliation efforts were made but in 
spite of the persuasion of the Labour 
Officer. M. W. 2, the Labour Inspector 
M. W. 4 and by the management, Res- 
pondents 2 to 24 along with others did 
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not report for duty although it! is stat- 
ed the Appellant was willing! to em- 
ploy them. Certain charge-sheets were 
served on the workmen towards the 
end of ‘January to which replies were 
given. Thereafter - notices were sent 
to the Respondents 2 to 15 and 17 to 
24 asking them to resume ork by 
cert specified dates and when they 
did not resume work other | notices 
were|l sent requiring the said Respon- 
dents to show why their names should 
not be struck off and asked them to 
submit their reply by a certain date. 
In so far as Respondent 16 is concern- 
ed a motice was served on him pn 4-3- 
59 inl which it was mentioned that he 
was Absent since 13-2-59 without any 
leave! and that he should dec duty 
by 6-43-59. He was further _ ed to 
explain by 8-3-59 why his; name 
should not be struck off. None} of the 
Respondents Nos. 2 to 24 either 
acknowledged these notices nor sent a 
The management thereafter by 
dated 23-2-59, 4-3-59 and 17-3- 
59 informed the aforesaid Respon- 
that since they were no| longer 
opined is in the employment their 








names were struck off from the muster 
rolls. | It is alleged that from 25-1-59 
till {Heir names were struck off from 


the muster rolls, the Respondents sat 
outside the Mill gate and in spite of 
ion by the Labour Officers as 
by the management who were 
inély desirous of their resuming 
they did not join duty and as a 
consequence the management was 
compelled to employ others n order 
to keep the j going. It also 









stated] that during this period those 
workmen who wanted to join duty 
were | permitted to do so anq ‘their 


services were entertained. It i also 
the cdse of the management that the 
strike| fizzled out after the striking 
workmen failed. to get ratio and 
thereafter they had abandoned the 
service. On 19-3-59 a demand |notice 
on behalf of the workmen was served 
on the management asa result of 
which) the conciliation. proceedings 
commenced. But even then acc rding 
to the|report of the Conciliation ¢ fficer 
while Ithe management was willing to 
employ the workmen, the Respondents 
were hot willing to resume work till 
the nded workmen were also 
allowell to resume duty. 1 





matter was referred to the our 





I 
| 
2. Ultimately on pe aour 


Court at Jullundur under Section 10 
of the Industrial Disputes Act, 1947 
(hereinafter referred to as ‘the: Act’), 
to determine whether the termination 
of services of 31 workmen whose 
names were mentioned therein was 
justified. It may be mentioned here 
that out of these 31 workmen 8 work-. 
men had resumed their duties and 
were no longer interested in the pro- 
ceedings. The Labour Court after re- 
ceiving the statement of claim and re- 
cording the evidence on behalf of both 
the management and the -workmen 
passed an Award on 31-10-61 which 
was published-in the Gazette of .8-12- 
61. By this Award the claim-of the 
workmen was rejected on the ground 
inter alia: . 


(a) that they had resorted to 
Ilegal strike; (b) that the management 
did not in fact terminate the services 
of the .workmen concerned in the case 
and never meant to take action against 
them for having gone on strike. On 
the other hand management was 
always prepared to take them back 
and was requesting them through the 
Labour Inspector and the Labour Offi- 
cer to end the strike and to resume 
duty but the workers went on insist- 
ing that the suspension orders passed 
on their co-workmen - should first be 
cancelled; (c) that the workmen were 
adamant and as such there was no 
alternative for the management ex- 
cept to terminate their services and 
take fresh hands who are still continu- 
ing in its service. and (d) that no evi- 
dence was produced by the workmen 
to prove that any of: them ever re- 
quested the management to resume 
duty or that the management had 
turned down any such request. 


3. Against this Award of the 
Labour Court a Writ Petition was 
filed by the Respondents in the High 
Court of Punjab. A Single Bench of 
that Court by its Judgment dated 6-12- 
64 held that in law the plea that the 
workers had abandoned the service of 
the Appellant could not be sustained, 
but on the other hand it was the 
management which had _ terminated 
their services. In this view the case 
was remanded to the Labour Court for 
a fresh decision. A Letters Patent Ap- 
peal was! filed by the management 
against this decision. but later it was 
dismissed as withdrawn. On remand 
the Labour Court by an Award dated 
10-9-65 which was published in the 
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Gazette on 1-10-65. held that 
the plea: of the: workmen that 


there was a lock out by the. manage- 
ment was not substantiated, on the 
other hand it was they who had gone 
on strike; that the strike was illegal 
because of the proceedings pending be- 
fore the ‘Labour Court in Reference 
No.. 150 of 1958; that the question as 
to whether the management: had ter- 
minated the services of the concerned 
workmen or. not. was not a matter 
which was res integra in view of the 
judgment of. the Punjab High Court 
in the Writ Petition referred to above; 
and in the alternative as the termina- 
tion took place by virtue of letters 
dated 23-2-59, 4-3-59 and 17-3-59 
without holding an enquiry, it was not 
valid. In the result the Labour. Court 
directed reinstatement of Respondents 
2 to 24. In so far as Surat Singh Res- 
pondent 16 was concerned, it ‘was 
found that there were no standing 
orders in force applicable to the Ap- 
pellant, as such it was not justified in 
dismissing him for absence without 
leave. It was also held that the Res- 

pondents were not entitled to wages 
fron 95-1-59 to 17-3-59. They would 
however only be entitled to Half the 
back wages from 18-3-59 to the date 
on which the Award :would become 
enforceable and from'that date till 
the date of their reinstatement, Res- 
pondents Nos. 2. to-24 would be given 
full back wages. Against the said 
Award this Appeal has been. filed by 
Special Leave. 


4. The. short question for our 
consideration is whether the termina- 
tion of employment of the Respondents 
in the circumstances of the case with- 
out an enquiry was justified. There 
is no doubt and it has been conceded 
at the very outset that there being 
no standing orders applicable to the 
Appellant, the termination of the ser- 
vices of Shri Surat Singh, Respondent 
No. 16 is not valid and the Award 
pertaining to his reinstatement cannot 
be assailed. In so far as the validity of 
the action of the management in termi- 
nating the employment of the other 
Respondents is concerned a great deal 
would depend on whether the manage- 
ment was able- to justify its action 
before the Tribunal. It would be use- 
ful to set out at the outset certain un- 
disputed facts namely: 

. (1) that the Respondents wees on 
‘a strike on: 25-1-59; 
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(2) that. as there was a reference 
pending before the Labour Court that 
strike would be illegal, under Chap- 
aa V of the Industrial Disputes Act 

7: f 

(3) that both the Labour Officers 
as well as the management tried te 
persuade . the workers to join duty. 
and after the demand notice dated 19- 
3-59 conciliation efforts were made but 
they did not resume work and made 
it a condition of their joining duty 
that the suspended workmen also 
should be taken back; 

(4) that the management gave 
workers on strike notices on different 
dates asking them to join duty by a 


‘date specified therein and subsequently 


by another letter called upon them 
to justify their absence failing which 
they were informed that their names 
Soa be struck off from the muster 
roll; 

(5) that notwithstanding those 
notices and the willingness of the 
management to take them back the 
Respondents gave no reply and con- 
tinued the strike till they were inform- 
ed by letters dated 25-2-59, 4-3-59 
and 17-3-59 that their names were 
removed from muster roll; and 

(6) that no domestic enquiry was 
held into .the misconduct of the Res- 
pondents. . ; l 

5. On these admitted facts it 
is sought to be contended on behalf 
of the Appellant that the Management 
took every possible step to get the 
workmen back'into their factory but 


they were adamant in continuing the 


strike. In these circumstances they 
could do nothing else but to terminate 
their services and take in fresh hands 
in order to keep the factory going. 
It may be mentioned that the manage- 
ment immediately after the strike 
served charge-sheets calling upon 
them to show cause why proper legal 
action should not ‘be taken against 
them. In those charge-sheets they 
had alleged that the Respondents had 
indulged in intimidation, unjustified 
slogan -mongering and inciting the 
workers to remain on strike. The 
workmen by their letters denied the 
allegations against them. Thereafter 
the management seem to have dropped 
these charges and tried to persuade 
them to join work. It would be useful 
to examine the correspondence of a 
typical.case. On 5-2-59- by Ex. A-3 
the management served a notice and 
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wrote to Amar Nath son of Brijlal, as 
follows: as 


Please take notice that from 
tħe afternoon of 25-1-59 you are on 

ike, which is illegal due ;to the 
pendency of proceedings before the 
Punjab Labour Court, Amritsar in 
- refettence No. 150 of 1958. This strike 
of yours is wholly unjustified. In spite 
of the various persuasive attempts by 
management and the | Labour 
Department, Amritsar, you have fail- 
ed to resume work. If you will not 
come to duty on 8th Feb. 1959 the 
management would employ: fresh hand 
in ae stead as the management can 








ill-afford to keep the work at a 
standstill You will have in that event 
no claim to any reinstatement or com- 
pensation. Management is however 
prepared to consider you asjone of 
the new entrants, should you be 
rane for appointment. This appli- 
should reach in writing] by 9th 
. 11959.” 
y of this letter was -given to the 
La Commissioner, Ambala Cantt. 
as well as Labour Inspector and 
Labour Officer, Amritsar. When this 
gon did not join his duty the 
management by Ex. A-4 wrote |another 
letter to him on 21-2-59. It said: 


*You were served with a yegister- 
ed notice on 5-2-59 that you since the 
afternoon of 25th January 759] are on 
legal and unjustified strike along 
with| other workers. You were given 
an opportunity to report for duty upto 
8-2-59. But uptill today you did not 
report yourself for duty by which it is 
clearly patent that you do not want to 
work in the factory. Therefore show 
caus¢ as to why your name/|be not 
struck off from the muster roll of the 
factory. The factory management 
also gave you a chance that you can 
join on new service, but you did not 
do even that, which clearly shows that 
your| stand is totally illegal and base- 
less. | Factory cannot be closed) in any 
event, thus your coming on duty was 
necessary. If you will not give any 
satisfactory reply then your name 
will be struck off from the | muster 
roll of the factory. Your reply, should 
reach upto 25-2-59”’. 
Copies of this letter were also given 
to the Labour Officers refenred to 
above. When no reply was received 
to this letter the management į termi- 
nated the services: by Ex. A7 dated 4- 
3-59 which is as follows: ' POS ooa 











“For your continued absence 
since the afternoon of 25-1-59 and 
in spite of repeated requests to come 
and join duty you have failed to 
resume work. You have also failed to 
show cause in pursuance to our letter 
dt. 21-2-59 as already intimated for 
your abandonment of service and/or 
illegal strike. In view- of your these 
illegal activities the management has 
struck off your name from the muster 
roll of the Mills w. e. f. 4. 3. 59.” 


6. The Respondents Advocate 
while not denying these letters as 
above contends that the earlier letters 
had charged them with incitement and 
stay in strike and intimidation ete. but 
the management gave the go-by to it 
and have terminated the service for 
merely going on a peaceful strike and 
by subsequent letters it was made 
clear that the object of the manage- 
ment was to employ the workmen 
afresh and deprive them of the past 
benefits which had accrued to them. 
He further submits that merely beca- 
use workmen have gone on a i 
which is a weapon for obtaining their 
redress, the relationship of employer 
and employee does not come to an end 
and if the workmen have behaved in a 
violent manner or incited or intimida- 
ted other workmen, even then -the 
management cannot terminate their 
services without holding an enquiry 
into the alleged misconduct but as no 
such enquiry was held the termination 
is illegal. 

7. The question however would 
be whether before the services of the 
workmen, who are on strike, are ter- 
minated, is an enquiry into their mis- 
conduct obligatory and would an 
omission to comply with this require- 
ment, make the order of termination 
illegal? It appears to us that merely be- 
cause workmen go on strike it does not 
justify the management in terminating 
their services. In any case if allega- 
tions of misconduct ‘have been made 
against them those allegations have to 
be enquired ‘into by charging them 
with specific acts of misconduct and 
giving them an opportunity to defend 
themselves at the enquiry. Even 
where a strike - is illegal it -does not 
justify the management from termi- 
nating their services merely on that 
ground, though if it can be shown on 
an enquiry that the conduct of the 
workmen amounted to misconduct it 
can do so. While itis an accepted 
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principle of Industrial adjudication 
that workmen can resort to strike in 
order to press for their demands with- 
out snapping the relationship of em- 
ployer and employee, it is equally a well 
accepted principle that the work of the 
factory cannot be paralysed and 
brought to a standstill by an illegal 
strike, in spite of legal steps being taken 
by the management to resolve the con- 
flict. The management have the right in 
those circumstances to carry on the 
work of the factory in furtherance of 
which it could employ other work- 
men and justify its action on merits 
in any adjudication of the dispute 
arising therefrom. 


8. In Express Newspapers (P) 
Ltd. v. Michael Mark, (1963) 3 SCR 
405 = (AIR 1963 SC 1141) where 
certain employees who had indulged 
in illegal strike did not join their duty 
in spite of notices given by the mana- 
gement and their places were filled up 
by others, applied for relief under 
the Payment of Wages Act but the 
application was dismissed. The 
workers moved the High Court under 
Article 226 and their Writ Petitions 
were allowed. This Court in Appeal 
held that the Standing Orders con- 
templated termination of employment 
by the employer and in those cases 
there could be no doubt that the Ap- 
pellant had terminated the employ- 
ment of the Respondents by removing 
their names from the Muster roll with- 
out giving them any notice of such 
removal. It was also held that if em- 
ployees absent themselves -from work 
because of strike in enforcement of 
their demands, there can be no ques- 


tion of abandonment of employment - 


by them and that if the strike was in 
fact illegal, the Appellant could take 
disciplinary action against the em- 
ployees under the Standing Order and 
dismiss them. 


9. This case merely illustrates 
what has been stated by us that even 
where the strike is illegal a domestic 
enquiry must be held. In the case 
before us admittedly there were no 
Standing Orders applicable to the 
Appellant. Nonetheless a domestic 
enquiry should have been held in 
order to entitle the management to 
dispense with the services of its work- 
men on the ground of misconduct. 
This view of ours is also supported by 
another case of this Court in India 
General Navigation & Rly. Co. Ltd. v. 
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Their Workmen, (1960) 2 SCR 1 = 
(AIR 1960 SC 219) where it was held 
that mere taking part in an illegal 
strike without anything further would 
not necessarily justify the dismissal of 
all the workers taking part in the 
strike and that if the employer, before 
dismissing a workman, gives him 
sufficient opportunity of explaining his 
conduct and no question of mala fides 
or victimisation arises, it is not for 
the Tribunal in adjudicating the pro- 
priety of such dismissal, to look into 
the sufficiency or otherwise of the 
evidence led before the enquiring 
officer or insist on the same degree of 
proof as is required in a Court of Law, 
as if it was sitting in appeal over the 
decision of the employer. It may be 
mentioned that in the case of a domes- 
tic enquiry where misconduct is held 
to be proved the Tribunal can only 
interfere with that order if there is 
mala fide or want of good faith, there 
was victimisation or unfair labour 
practice or the management has been 
guilty of basic error or violation of 
the principles of natural justice or 
on the materials the finding is com- 
pletely baseless or perverse. If how- 
ever the management does not hold 
such an enquiry or the enquiry is due 
to some omission or deficiency not valid 
it can nonetheless support its order 
of discharge, termination or dismissal 
when the matter is referred for In- 
dustrial adjudication by producing 
satisfactory evidence and proving mis- 
conduct. Even in such cases the evi- 
dence which is produced to sub- 
stantiate and justify the action taken 
against the workmen is not as strin- 
gent as that which is required in a 
Court of law. At any rate the evidence 
should be such as would satisfy the 
Tribunal that the order of termination 
is proper. 


10. The Appellant before us 
on the evidence produced before the 
Tribunal seeks to justify its order re- 
moving the names of the Respondents 
from the muster roll. In the Punjab 
National Bank Ltd. v. Its Workmen, 
(1960) 1 SCR 806 = (AIR 1960 SC 160) 
though there was no enquiry held by 
the management it sought to justify 
the action of termination of services 
of its employees before the Industrial 
Tribunal. The employees of the Ap- 
pellant Bank had commenced pen down 
strikes which were followed by general - 
strike pending arbitration of an in- 
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dustrial disputes between them. On 
the| intervention of the Government 
the| Bank reinstated all the employees 
except 150 against whom it had posi- 
tive| objection and it is in respect of 
tho: workmen that a dispute was 
referred ‘under Section 10 of|the Act 

adjudication. One .of the two 
issues that was referred to the Tri- 
bunal was whether 150 employees had 





been wrongly dismissed. The ‘Tribunal 
did not hear any evidence and by its 
final award held that the strike was 


illegal, the Bank was, on that! ground 





alone, justified in dismissing the em- 
ployees. On Appeal the Labo Ap- 
pellate Tribunal held that even 
though the strikes were illegal under 
Section 23 (b) read with 24 (1) of the 
Act, the Bank had by entering . into 
the greement with the Government 
of ia, waived its right to take 
penall action against its émployees for 
joining the illegal strikes and that 
there ore, an enquiry should’ b held 


disputes on merits. Against in- 
terlocutory order the Bank appealed 
Court which held that | while 


ikes were no doubt illegal under 

23 (b) of the Act, the |orders 
ical passed by the. Bank were 
no less so under Section 33 of the Act 





dismissed the ‘Appeal The 
ate Tribunal thereafter, | heard 
the cases on merits, directed the rein- 
statement of 136 of the said employees, 
but refused to reinstate the rest 
whomlit found guilty of issuing posters 
and circulars subversive of. the |credit 
of the| Bank. Both the Bank and the 
workers appealed to this Court. It 
was held that under Section 33-A of 
the Act as construed by this Cou 

jurisdi¢tion of the Tribunal was not 
limited to an enquiry as to “he ek 





travention of Section 33 of the Act- 
Even such contravention was [prov- 
ed, thei employer could still justify the 
impugned dismissal on merits and 
there was no difference in this regard 
between a reference under Section 10 
of the Act and a dispute raised der 
Sepa Zamak of the Act. - 


Sugar Factory (P) Ltd. v. Motipur 
Factory! (1965) 3 SCR 588 = (AIR 


ugar 


1965 SC 1803) the workers of the |Res— 





“pondent, started a go slow in its See 
Factory) Therefore the Respondent 
issued a general notice to those works 





11. - in Workmeri of Motipur 


A.I-R. 


men and individually to each work- 
man notifying that unless he recorded 
his willingness to discharge his duties 


faithfully and diligently so as to 
give ‘ia certain minimum’ output, 
he will be. no longer employed 


and the willingness he was required to 
record'was to be done within a certain 
time failing which he was notified that . 
he would be discharged without fur- 
ther -notice. . Respondents held no 
enquiry as required by the Standing 
Orders before dispensing with the 
services of . the Appellant. A general 
strike followed resulting in a joint ap- 
plication -by, both the parties to the 
Government and the Government re- 
ferred the . question to the Tribunal 
In the: notice given by the Respon- 
dents it was stated that the go slow 
tactics was likely to injure the factory 
resulting ina major breakdown of the 
machinery. The Tribunal came to. the 
conclusion that there was go slow dur- 
ing the: period and consequently held 
that the: discharge of the workmen 
was fully justified. It was contended 


‘before this Court that what the Tri- 


bunal had to concern itself was whe- 
ther the discharge of the workmen 
for not giving an’ undertaking was 
justified or -not and’ that it was no 
part of its duty to decide that there 
was go slow which would justify | the 
order of discharge and that since the 
Respondents held no -enquiry as re- 
quired by the Standing Orders it could 
not justify the discharge before the 
Tribunal. It was pointed out in that 
case that this Court had consistently 
held that if the domestic enquiry is 
irregular, invalid or improper the 
Tribunal may give an opportunity to 
the employer to prove his case and in 
doing so the Tribunal tries the merits 
itself and that no distinction can be 
made between’ cases where the do- 
mestic enquiry is invalid and those 
where no enquiry has in fact been 
held. It was abserved.at page 603 (of 
SCR) = (at p. 1811 of ATR): 


“Looking at the matter .in this 
broad way — and that is all that we 
are prepared to do, for we are ex- 
amining a finding of fact of the tri- 
bunal — we cannot say that its con- 
clusion that. there was -go-slow be- 
tween November 27 and December 15 
is not justified:........... But as we have 
already indicated, the charge in the 
notice of , December 15 was that the 
workmen had been going slow from 
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November 27 and they were asked to 
five an undertaking to improve and 
the respondent was apparently willing 
to overlook the earlier lapse. Even 
assuming that the demand of an under- 
taking was unjustified, it does ap- 
pear that the attitude of the work- 
men was.that they would do no 
better; and in -these circumstances 
they were discharged on December 17, 
1960, on the basis of misconduct con- 
sisting of go-slow between Novem- 
ber 27 and December 16, 1960. That 
misconduct has been held proved by 
the Tribunal and in our opinion that 
decision of the Tribunal cannot be 
said to be wrong. In the circum- 
stances the Tribunal was justified in 
coming to the conclusion that the dis- 
charge was fully justified.” 

In a recent case — the Hindustan 
General Electrical Corporation Ltd. v. 
Biswanath Prasad, Civil Appeal No. 
2167 of 1966, D/- 17-8-1971= (reported 
in AIR 1971 SC 2417) while considering 
this aspect of the matter we had held 
that even though no enquiry was held 
or there was contravention of the pro- 
visions of Section 33 of the Act, in a 
dispute referred under Section 10 the 
Labour Court had to adjudicate upon 
the dispute which was referred to it 
with regard to the Respondent and 
had to go into the question as to whe- 
ther he had been properly dismissed. 
In other words the -management can 
justify and substantiate its action on 
evidence duly placed before the Tri- 
bunal. — 


12. The learned Advocate for 
the Respondents however urges that 
even where the strike is illegal in 
order to justify the dismissal or the 
order terminating the services of work- 
men on the ground of misconduct the 
management must prove that they 
were guilty of some.overt-acts such as 
intimidation. incitement or violence. 
We do not think that in every case 
the proof of such overt acts is 
a necessary prerequisite. In this case 
there is a persistent and obdurate re- 
fusal by the workmen to join duty 
notwithstanding the fact that the 
management has done everything 
possible to persuade them and give 
them opportunities to come back: to 
work but they have without any suffi- 
cient cause refused, which in our view 
would constitute misconduct and 
justify the - termination of their 
services. The workmen as spoken to 
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by the Labour Officers and also as is 
evidenced. by the documentary evi- 
dence to which we have referred, were 
unwilling to join duty till the workmen 
who were suspended were also taken 
back. There is nothing to justify the 
allegation that the management want- 
ed to terminate their services under 
Some pretext with a view to recruit 
them afresh and deprive them of 
accrued benefits. The notices clearly _ 
mention that the workmen would be 
free to join duty by a certain date and 
only after that date the management 
was prepared to entertain them as 
new entrants if they were to apply 
by the date specified in the notices. 
It appears to.us therefore that manage- 
ment has proved misconduct and the 
stand taken by it was reasonable. 
There was nothing that it could do 
further in view of the unjustified at- 
titude taken by the workers by. stay- 
ing away from work particularly after 
they were given over a month’s time 
within which to’ commence work. 
In the view we take the order termina- 
ting their services was not improper. 
The Tribunal was not justified in 
directing their reinstatement and pay- 
ment of wages merely on the ground 
that no domestic enquiry was held. The 
Appeal is accordingly allowed ‘except 
for the Award in respect of Surat 
Singh, which is maintained. Having 
regard to the circumstances of the 
case there will be no order as to costs. 

Appeal allowed. 
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' (From: Patna)* 
J. M. SHELAT, I. D. DUA. AND. 
S. C. ROY, JJ. 
Hasib, Appellant v. The State of 
Bihar, Respondent. 
Criminal Appeal No. 19 of 1967, 
D/- 23-8-1971. 
(A) Criminal P. C. (1898), Sec. 154 
— Object and the use of first informa- 
tion report — (X-Ref.:— Evidence 
Act (1872), Sections 145 and 157). 
The’ object of first information 
report from the point of view of the 
informant is to set the Criminal law 


*(Cri. Appeal No. 519 of 1964, Dj/- 
27-7-1966 — Pat.) 
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in motion. From the point of view of 
the! investigating authorities: it is to 
obtain information about the alleged 
Criminal activity so as to be able to 
tak _ suitable steps for tracing and 
bringing to book the guilty party. 
The| report does not constitute sub- 


ive evidence though it is im- 


portant as conveying the earliest infor- 
mation about the occurrence.) It can 
be used only as a previous tement 
for the purpose contemplat under 


or c ntradicting its maker and not of 


other witnesses. ara 5) 
) Evidence Act (1872), Sec. 9 — 
Evidence of test identification) parade 


cannot form the basis of conviction 
when the witness does not identify 
the accused as the person whom he 





had | seen at the time and place of 
the Ceon: AIR 1960 SC 1340, 
Rel. ara 6) 

e purpose of test identification 
is to) test the statement of the 


witn made in the Court, | which 
conse iies substantive evidence, it 
being) the safe rule that the| sworn 
testimony of the witness in Court as 
to the identity of the accused requires 
corroboration in the form of an /jearlier 
identification proceeding. Where there 
is no|such substantive evidence! at all 
as to|the identity of the accused the 
earlier identification parade cannot be 
of any assistance to the prosecution. 
ara 6) 
(C) Evidence Act (1872), Sec. 9 — 
Test identification parades have to be 
held at the earliest opportunity. 
(Para 7) 
Such parades, which belong to 
the investigation stage, serve to| pro- 
vide ihe authority with material to 
assure| themselves if the investigation 
is proceeding on right lines) and 
therefore it is desirable to hold) them 
at the earliest opportunity. A further 
reason|is that an early opportunity to 
identi also tends to minimise the 
chances of the memory of the identi- 
fying witnesses fading away due to 
long lapse of time. (P 7) 


(Dj Evidence Act (1872), See. 9 — 
Value of identification parades — It 
depends on the effectiveness of the 
precautions taken against the identi- 
fying witnesses having an opportunity 
of seeing the persons to be identified 
before they are paraded with others 
and also against the aes re 
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nesses being provided by the investi- 
gating. authority with other unfair 
aid or assistance so as to facilitate the 
ean tn of the accused concern- 


ed (Para 7) 
Cases ‘Referred: Chronological Paras 
(1960) AIR 1960 SC 1340 (V 47) = 


1960'Cri LJ 1681, Vaikuntam 
Chandrappa v. State of Andhra 
Pradesh 6 


Mr. U. P. Singh, Advocate, for Ap- : 
pellant; Mr. D Goburdhun, Advocate, 
for Respondent. 


The Judgment of the Court was 
deliveręd by 


DUA, J.:— Five persons were 
tried in the Court of the Additional 
Sessions Judge, First Court, Monghyr 
for charges under Sections 395, 307 
and 398, Indian Penal Code. Al of 
them were convicted under Sec- 
tion 395, Indian Penal Code and ac- 
quitted iof the charge under Sec. 398, 
Indian Penal Code. Accused, Akal 
Yadav, was in addition convicted 
under Section 307, Indian Penal Code 
and was sentenced to undergo rigor- 
ous imprisonment for life under each 
count. The other accused persons 
were sentenced to undergo rigorous 
imprisonment for ten years each under 
Section 395, Indian Penal Code. 


2. ! On appeal the High Court 
set aside the convictions of Akal 
Yadav, Anandi Yadav and Ashique 
Mian and allowing their appeals 
acquitted them The convictions and 
sentences of Sheikh Hasib alias 
Tabarak,'the appellant in this Court 
and of Sheikh Quddus alias Khudwa 
were maintained. Sheikh Hasib alias 
Tabarak alone has appealed to this 
Court with special leave under Arti- 
cle 136 of the Constitution. 


3. According to the prosecu- 
tion case, on January 28, 1963 at about 
7.45 p. m several dacoits had collect- 
ed on P. W. D. road near Telia Talab, 
Monghyr Police Station mofassil and 
committed dacoity in respect of the 
properties of a number of passersby 
Ganesh Prasad (P. W. 1). and his 
brother Kamleshwar Tanti (P. W. 2) 
who were going together on a cycle 
from Monghyr to their village Nawa- 
garhi were held up by about 15 
dacoits and were deprived of several 
valuable articles like watch, cycle, 
shirt, muffler and money. Those 
articles were forcibly snatched from 
them on threat of violence. They 
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were then made to sit on one side, 
away from the main road. When 
they were. sitting there, Thakur 
Prasad Choudhary (P. W. 6), resident 
of village Garhi Rampur and Mukhia 
of the village Panchayat and Ram 
Baran .Mandal (P. W. 3) also happened 
to come on arickshaw from Monghyr 
side and while passing by the place of 
occurrence they too were intercepted 
by the dacoits and deprived of their 
properties. A woman named Daya- 
bati Devi (P. W. 4) and one Prayag 
Narain Gupta (P. W. 5) a homoeopath 
doctor, who also happened to pass 
that way in a rickshaw were also 
attacked by the dacoits and forcibly 
deprived of their belongings. In the 
meantime Ram Baran Mandal (P. W. 
3) and Thakur Prasad Choudhary (P. 
W. 6) somehow managed to escape in 
their rickshaw. When they reached 
Telia Talab crossing from where one 
road. goes towards Jamalpur and an- 
other towards Bariarpur and the 
third one towards Monghyr, they saw 
a jeep car standing there with three 
Police Officers in uniform, a Sub-In- 
spector of Police (Deo Dutt Prasad 
Varma, P. W. 8) and an Inspector of 
Police (Jadunandan Singh, P. W. 10) 
along with driver-constable (Bansidhar 
Singh, P. W. 9). Thakur Prasad 
Choudhary, Mukhia, narrated to them 
the occurrence of dacoity and the loss 
of his property and told them that 
the decoits were still busy in their 
nefarious activities. After giving this 
information he accompanied those offi- 
cers in the Jeep to the place of occur- 
rence. Ram Baran (P. W. 3) went 
away towards his village. Thakur 
Prasad Choudhary pointed out to the 
Police Officers the place of occur- 
rence as soon as it became visible in 
the light flashed by the headlights of 
the Jeep. The jeep stopped near the 
place of occurrence and it is alleged- 
that more than eight dacoits were 
found present at the spot. The In- 
spector (P.W. 10) ordered the con- 
stable to get down and arrest the 
dacoits. Pursuant to this order Bansi- 
dhar, constable, got down from the 
jeep but one of the dacoits aimed a 
lathi blow at him. When the other 
occupants of the jeep tried to get 
down one of the dacoits fired at them 
hitting both the Inspector and the 
Sub-Inspector causing them bleeding 
injuries. The jeep then drove away 
towards Monghyr in order to get the 
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Sub-Inspector and the Inspector (P. 
Ws. 8 and 10) treated in the hospital 
While passing in front of the Police 
Station of Monghyr on their way to 
the: Sadar Hospital, the Sub-Inspector 
and the Inspector informed the Police- 
men at the Police Station about the 
dacoity in question near the Telia 
Talab and said that since they them- 
selves had sustained injuries at the 
hands of the dacoits they were on 
their way to the hospital. The dacoits 
had apparently disappeared in the. 
meantime and nobody was caught at 
the spot. It is not necessary to state 
any more facts for the purpose of the 
present appeal. Suffice it to say that the 
fate of the entire prosecution case de- 
pends on the evidence regarding the 


. identification of the persons charged. 


So far as the present appellant is con- 
cerned the only evidence against him 
is that of his identification by Jadu- 
nandan Singh, Inspector of Police (P. 
W. 10). The question, therefore, arises 
whether his testimony relating to the 
identification of the appellant provides 
evidence which, according to the settled 
principles, can be considered sufficient 
for sustaining his conviction. 


4. Now, according to the High 
Court it was mentioned in the fard 
beyan (Ex. 1) which is treated as first 
information report, that the Inspector 
(P. W. 10) had identified two dacoits 
as belonging to village Banoudha. These 
two dacoits are Hasib and Ashique 
Mian, the conviction of both of 
whom was upheld by the High Court. 
Exhibit 1 was the statement made by 
S. I. Deo Dutt Prasad Varma (P. W. 8) 
to the Police in the hospital. The exact 
words used therein so far as relevant 
may herein be read:— 


“The Inspector said that among 
the recognized dacoits he had recogniz- 
ed two dacoits well that they belonged 


to Banaudha a nearby village. He 
did not remember their names. He 
also said that the dacoits seemed to 


belong to the neighbouring villages 
and almost all of them were young.” 
The evidence of P. W. 8 has not 
been relied upon by the High Court 
for convicting the appellant. What is 
relied upon is the statement in Court 
of P. W. 10 because the High Court 
felt that it was corroborated by Ex. 1. 
This is what the High Court has 
said :— 

“Appellants Hasib and Ashique 
Mian both belong to village 
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Banaudha, and it was mentioned in 
the fard beyan (Ex. 1) that the In- 
tor (P..W. 10) had identified two 
da¢oits well as belonging to village 
Banaudha. This description as to the 
residence’ of two of the dacoits was 
given before Hasib and Ashique Mian 

e to be arrested in connection with 
is case. Therefore, “it is .| manifest 
thal the evidence of P. W. 10 against 
appellant Hasib finds sufficient corro- 
boration from the description of the 
culprits given in the farde beyan. 
That being so, I am of the} opinion 
that the evidence of P. W: 10 against 
appellant Hasib can’ be safely acted 
upon. It is true that appellant Hasib 
had| been remanded to Police custody 
for nearly 48 ‘hours - after his) produc- 
tion| before the Sub-divisional Magis- 
trate on 29-1-1963. But all the while 
P. W. 10 was confined to the |Hospital 
andjas such he could not have the 
opportunity of seeing this Appellant 
while he was in Police custody. The 
complicity of this appellant; in the 
crime has thus been established beyond 
all. reasonable- doubts.” 
Here the High Court appears ito have 
clearly gone wrong in law. e legal 
position as to the object, value and 
use of first information report i well- 











settled. The principal object of the 
| information report fr - the 

of view of the informant is to 
e criminal law in motion and 
from|the point of view of the inves- 
tigating authorities is to obtai infor- 
mation about the alleged 


activity so as to be able to take suit- - 


able steps for. tracing and. bringing to 
book the guilty party. The first infor- 
mation report, we may point out, does 
not fonstitute substantive evidence 
though its importance as conveying the 
earliest information regarding the 
occurrence cannot be doubted. It 
can, However, only be used as 
ous tement for the purpose of 
either| corroborating its maker| under 
Section 157 of the Indian Evidence 
Act or for contradicting him | under 
Section 145 of that Act. It cannot 
be used for the purpose of corrcborat- 
ing or contradicting other witnesses. 
igh Court was, thérefore, in 
seeking corroboration 5 the 
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previ- 


ALE 


Court, as the person whom he had 
identified at the second test identifica- 
tion parade on the first day when he 
went for identifying the accused per- 
sons. | That was on February 14, 1963. 
This is what he said in Court :— : 


“I ‘attended’ T; I. parade for two 
days. I ‘attended’ the (T. I.) ‘parade 
twice'on the first day and once on the 
second day. On the first ‘day and at 
the first time I identified this accused 
(points to accused who gives out his 
name ‘as ‘Akal J adav’). He had opened 
fire at the time of occurrence: I 
identified at the second time this 
accused (points to accused who gives 
out his name as Mohammad Hasib, 
alias Tabarak). On the second day I 
identified this accused (points to one 
accused who gives out his name as 
Sheikh Quddus, alias Khudwa). 4 
It is Inoteworthy that in the trial 
Court the witness did not identify the 
appellant as one of the dacoits whom 
he had dj seen at the time and place of 
the ocdurrence. If that is so then the 
question arises if the evidence of the 
test identification parade can form 
legal bpsis for the appellant’s convic- 
tion, | ` i 

6. `. As observed by . this Court 
in Vaikuntam Chandrappa v. State of 
Andhra Pradesh, AIR 1960 SC 1340 
the substantive evidence is the state- 
ment of a witness in Court and the 
purpose, of test identification is to test 
that evidence, the safe rule being that 
the sworn testimony of the witness 


in Co as to the identity of 
the accused ` who is a stranger 
to as a general rule, re- 


quires corroboration in the form of an 
earlier identification proceeding. If 
there is no substantive evidence about 
the appellant having been one of the 
dacoits when P. W. 10 saw them on 
January! 28, 1963 then the T. L parade 


as against him cannot be of any assis- 


tance to the prosecution. 


T7. But otherwise too the iden- 
tification, proceedings in the present 
case do not inspire confidence. It ap- 
pears that several. test identification 
parades were held for identifying the 
accused persons. So far as the pre- 
sent appellant is concerned P. W. 10 
appears to have identified him on 
February 14, 1963 though the appel- 
lant had been arrested as early as 
January 29, 1963 at about 4.15 a. m 
Now, identification parades are ordi- 
narily held at the instance of the 
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investigating Officer for the purpose 
of enabling the witnesses to identify 
either the properties which are the 
subject-matter of alleged offence or 


the persons who are alleged to have 
been concerned in the offence. Such 
tests or parades belong to the in- 
vestigation stage and they serve to 
provide the investigating authority 
with material to assure themselves 
if the investigation is proceeding 
on right lines. It is accordingly desir- 
able that such test parades are held 
at the earliest possible opportunity. 
Early opportunity to identify also 
tends to minimise the chances of the 
memory of the identifying witnesses 
fading away by reason of long lapse 
of time. But much more vital factor 
in determining the value of such 
identification parades is the effective- 
ness of the precautions taken by 
those responsible for holding them 
against the identifying witnesses hav- 
ing an opportunity of seeing the per- 
sons to be identified by them before 
they are paraded with other persons 
and also against the identifying 

itnesses being provided by the in- 
vestigating authority with other un- 
fair aid or assistance so as to faci- 
litate the identification of the accused 
concerned. In the, present case the 
first identification parade was held 
on February 6, 1963 when several 
accused persons were included for 
identification in the parade. The 
present appellant was not included 
in the parade on that day. The iden- 
tification parade with respect to him 
was held on February 14, 1963 the 
reason given for this delay being that 
P. W. 10 was till then in the hospital. 
According to his own evidence in the 
trial Court, however, P. W. 10 ad- 
mits to have been discharged from 
the hospital on February 9, 1963. In 
his statement before the committing 
Magistrate (which was read as evidence 
by the trial Court under Section 288, 
Criminal P. C.) he had stated that he 
had come out of the Hospital 7 or 8 
days after his admission. It may be 
recalled that he was admitted in the 
hospital on January 28, 1963, the 
night of the occurrence. This would 
mean that he was out of the hospital 
on February 6, 1963. But even if he 
was discharged on February -9, 1963 
it is wrong to say that the test identi- 
fication parade could not be held be- 
fore February 14, 1963 by reason of 
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P. W. 10 being inthe hospital till then. 
But this apart, itis not shown that this 
witness even though in the hospital for 
treatment of his injuries to his hand 
and face was not in a position to be 
taken from the hospital for identifica- 
tion as soon as the appellant was 
arrested or at least on February 6, 1963 
when identification of a number of 
accused persons was held. We are 
also not satisfied about the fairness 
of the identification proceedings. 
It may be recalled that the first 
identification parade was held on 
February 6, 1963. It, however, appears 
that because the result of this parade 
was not considered satisfactory by the 
investigating agency an application 
was made to the court of the magistrate 
stating that the identifying witnesses 
had got confused and, therefore, a fresh 
test identification parade should be 
held. Thereafter several identification 
parades were held on 14th, 21st and 
28th February, 1963. This procedure 
only serves to give rise to grave sus- 
picion about the bona fides of the in- 
vestigating agency. And then we find 
from the evidence of Jhari Lal Mahto, 
Sub-Deputy Magistrate (P. W. 13) 
who had held the T. I- parade on 
February 14, 1963 that two identifica- 
tion parades were held on that day 
within half an hour of each other: one 
at 5 p.m. and the other at 5.30 pm 
At both these parades P. W. 10 was 
present: In the first parade the 
appellant is stated not to have been 
included in the suspects to be identi- 
fied. No reason is shown for his non- 
inclusion in that parade. It may be 
recalled that both the parades were 
held in the sub-jail in which all the 
accused persons were lodged. The 
evidence of P. W. 13 is also somewhat 
unsatisfactory and we are far from 
impressed by his testimony with res- 
pect to the precautions taken by him 
for fair test identification parades. 
In his cross-examination a suggestion 
was thrown that there was some kind 
of interpolation in his report of the first 
T. I. parade held at 5 p. m. from which 
it could be suspected that the appel- 
Jant was present in that parade but 
was not identified by P. W. 10. Whe- 
ther or not the appellant was included 
in the suspects to be identified at 
5 p. m in either case we are unable to 
attach much value to his identification 
parade. : 

8. The High Court has in its 
judgment accepted the argument rais- 
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on behalf of the accused 'that they 

re produced in court on February 
13, 1963 and has expressed its opinion 
that the possibility of P. W. 8 and 
P.|W. 10 seeing the accused persons in 
court could not be entirely eli- 
minated. This circumstance in our 


view, further weakens the value of the _ 


appellant’s identification jheld on 


February 14, 1963. 
E howeyer, also 
another aspect which requires to be 
if P. W. ‘had re- 

cognised the appellant at the'time and 
plate of the occurrence as one of the 
tw dacoits hailing from village 
Banaudha then clearly the identifica- 
tion test of the appellant|by this 
withess can be of little value because 
the |accused was already kno to the 
witmess. In that event there is no 
question of the identification! parade 
February 14, 1963 being’ used as 
corroborative evidence suppotting his 
identification in court. As a result of 
the |foregoing discussion we find that 
there is no legal evidence connecting 
the appellant with the alleged offence 
in question and we have, therefore, 
no fore in acquitting him. 
0. We accordingly allow the 
appeal and acquit the appellant. 
Appeal 
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in support thereof, these certi- 
must be held to be not properly 
and consequently appeals 
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(Para 1) 
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(B) Income-tax Act (1922), S. 23-A 
— “In the dealing in or holding of 
investments” — Section 23A applies 
only to cases where the primary busi- 
ness activity of a company is in the 
dealing in or holding of investments. 

i ' (Para 16) 


Dealing in -investments means 
dealing in shares, stocks and securities 
etc. — When the legislature speaks of 
the business of ‘holding of invest- 
ments’ it refers to real, substantial 
and systematic or organised course of 
activity of investment carried on by 
an assessee for a set purpose. such as 
earning profits. (Paras 17, 19) 


The assessee company which is 
managing agent of certain other com- 
panies cannot be said to be carrying 
on business mainly in the dealing in 
or holding of investments: (i) when 
the objects of the assessee company 
are manifold and the business of deal- 
ing in or holding of investments is 
only one of them: (ii) when investments 
made by the assessee in the shares of 
the managed companies are essentially 
linked up with its managing agency 
and not with the dealing in shares of 
other companies; (iii) when the income 
from dividends of managed companies 
as linked up with managing agency 
commission is much more than the 
income earned by the assessee from 
its share dealings; and (iv) when the 
assets of the assessee used in its share 
dealings are not more than its other 
assets. ` (Paras 21, 24, 26, 2'7) 


Cases Referred: Chronological Paras 
(1966) ATR 1966 SC 1514 (V 53) 
= 59 ITR 547, Bengal and 
Assam Investors Ltd. v. 
Commr. of Income-tax, West 
Bengal a 17 
(1955) AIR 1955 SC 176 (V 42) 
= 26 ITR 765, Narain Swadeshi 
Weaving Mills v. Commr. 
of Excess Profits Tax 17 


Mr. S. C. Manchanda, Sr. Advo- 
cate (M/s. R. N. Sachthey and B. D. 
Sharma, Advocates with him),. for 
Appellant (In all Appeals); Mr. S. T. 
Desai, Sr. Advocate (Mr. L N. Shroff, 
Advocate with him), for Respondent 
(In all Appeals). 


The following Judgment of the 
Court was delivered by a 


HEGDE J.:— These are some 
of the appeals where the appellant 
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unfortunately had to file two dif- 
ferent appeals in respect of the 
ame matter. Civil Appeals Nos. 2350- 
2353 of 1968 were brought on the 
rength of the certificates grant- 
ed by the High Court of Gujarat. 
No reasons were given in support of 
those certificates. Hence those certi- 
ficates must be considered as having 
ot been properly granted. The re- 
sulting position was that the appeals 
rought on the strength of these certi- 
icates became unsustainable. To get 
over that difficulty, the Commissioner 
of Income-tax, Gujarat invoked our 
jurisdiction under Article 136 of the 
Constitution to appeal against the judg- 
ment of the High Court. The special 
leave asked for was granted and thus 
he came to file Civil Appeals Nos. 1313- 
1316 of 1971. 

2. The assessee is a Private 
Limited Company and the concerned 
assessment years are 1957-58, 1959- 
60, 1960-61 and 1961-62. The only 
question for decision in these appeals 
is whether the assessee company comes 
within the scope of Section 23-A of 
the Indian Income-tax Act, 1922 (to be 
hereinafter referred to as the Act)? 

3. The assessee company was 
incorporated on October 11, 1941. The 
object clause in the memorandum of 
association contains the usual string of 
objects. Confining ourselves to the 
objects relevant for our present pur- 
pose, we get in Clause (3) of the 
memorandum power “to acquire and 
hold shares, stocks, debentures, de- 
benture stocks, bonds, obligations and 
securities issued or guaranteed by any 


company constituted or carrying on- 


business in British India”. Sub-clause 
(p) of that Clause empowers the com- 
pany “to take part in the formation, 
management, supervision or control 
of the business or operation of any 
company or undertaking and for that 
purpose to appoint and remunerate 
any directors, accountants or other 
experts or agents”. Clause (q) pro- 
vides power “to carry on all or any of 
the following businesses: 

“Agents, Chief agents or licensed 
agents of any company 

4. We are not concerned with 
the other objects mentioned in the 
memorandum. 

5. In July 1942, the assessee 
company promoted a company known 
as New India Industries Ltd. By an 
agreement dated July 24, 1942, the 
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assessee company was appointed as 
managing agents of the said New 
India Industries Ltd. In 1956, the 
said managing agency was renewed for 
a period of five years in view of the 
provisions of the Companies Act, 1956. 

6. The group of persons who 
had floated the assessee company had 
earlier in the year 1940 floated a com- 
pany called the Cotton Fabrics Private 
Ltd. By an agreement dated April 
22, 1943, the assessee company was 
appointed the managing agent of the 
said Cotton Fabrics Private Ltd. In 
1956, the said managing agency agree- 
ment was also renewed for a period of 
five years for the very reason referred 
to earlier. 

T. We have already noted that 
the assessee company is a Private 
Company. As such it is not a company 
in which the public is substantially 
interested. 


8. The Income-tax Officer was 
of the opinion that as during the pre- 
vious years to the assessment years in 
question, the assessee company’s in- 
come from its busines activity “in the 
dealing in or holding of investments” 
was very much more than that its 
income from its managing agencies 
and further as it had used a very large 
portion of its assets in the former 
activity, it must be considered as an 
“investment company” an expression 
not found in the Act, Basing himself 
on that finding, he reasoned thus: 

Statutory percentage of profits to 
be declared as dividends by such a 
company under Section 23-A was 100 
per cent. in the first two assessment 
years and 90 per cent in the remaining 
two assessment years. The dividends 
declared by the assessee company fell 
much below that percentage. Hence 
it was liable under Section 23-A to 
pay super tax at the rate of 50 per cent. 
on the undistributed balance of the 
total income reduced as provided in 
Section 23-A (1). He ordered accord- 
ingly. In appeal this decision was 
affirmed by the Assistant Appellate 
Commissioner excepting in regard to 
certain deductions with which we are 
not concerned. 

9. Aggrieved by the order of 
the Assistant Appellate Commissioner, 
the assessee took up the matter in 
second appeal to the Income-tax Ap- 
pellate Tribunal The tribunal agreed 
with the conclusions reached by the 
Assistant Appellate Commissioner. 
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Thereafter at the instance of the 
meee the following two questions 
were referred to the High Cour} under 
Section 66 (1) of the Act. 


“1. (Whether on the facts and cir- 
J| cumstances of the case the Tri- 
bunal was justified in holding 
that the assessee company is 
an investment compan for 
purposes of Section 23-A |of the 
Income-tax Act, 1922? | 

2. Whether the Tribunal was! justi- 
fied in law in holding that 
while determining the undistri- 
buted balance of the total in- 
come for - charging super-tax 
under the provisions of! Sec- 
ition 23-A of the Act, no deduc- 
tion can be allowed in respect 
of the expenses actually in- 
urred by the assessee company 
ut disallowed for the purposes 
f computing its assessable in- 
ome?” 


Before the High. 












Court, 
press 


Tribunal 
tified in holding that; the 
company is a company whose 


ing of investments within! the 
meaning of Clause (i) of the sécond 
Explanation to Section 23-A of, the 
Income) Tax Act, 1922?” 

11. The High Court gpl 
that question in the negative an 
favour of the assessee. It is the! cor- 
rectnesg of that decision that is} in 
issue before us. 

12. We have now to consider 
whether the High Court was right in 
concluding that the assessee company 
did not |come within the scope of 'Sec- 


Court had approached | the 
ergo gr it from three different 
angles (1) the objects of the ¢om- 
pany as|mentioned in its memorandum 
of association; (2) the profits earned 
by the lcompany during the relevant 
previous| years from its various acti- 
vities and (3) the assets used by | the 
company in those years for the pur- 
pose of | holding the shares of | the 
managed companies, in dealing with 








In arriving at its conclusion . 


the shares of other companies and in 
connection with its other business 
activities. : 
13. Section 23-A to the extent 
relevant for our present purpose reads: 
"(1) Where the Income Tax Officer 
is satisfied that in respect of any pre- 
vious year the profits and gains dis- 
tributed as dividends by any com- 
pany within the twelve months im- 
mediately following the expiry of that 
previous year are less than the 
statutory percentage of the total in- 
come of the company of that previous 
year as reduced by— 
a eee on ave 
(b) ee we eos 
(c) bei 
The Income-tax Officer “shall. tales 
he is satisfied that, having regard 
to the losses incurred by the company, 
in earlier years or to the smallness of 
the profits made in the previous year, 
the payment of a dividend or a larger 
dividend than that declared would be 
unreasonable, make an order in writ- 
ing that the company shall, apart 
from the sum determined as payable 
by it on the basis of the assessment 
under Section 23, be liable to pay 
super-tax at the rate of fifty per cent. 
In the case of a company whose busi- 
ness consists wholly or mainly in the 
dealing in or holding of investments 
and at the rate of thirty-seven per cent. 
in the case of any other company on 
the undistributed balance of the total 
income of the previous year, that is 
to say, on the total income as reduced 
by the amounts, if any referred to in 
clause (a), clause (b} or clause (c) 
Te: the dividends actually distributed, 
if any ............ 


Esplanation 2, to that eo says: 

“For the purposes of this section, 
statutory percentage means: 

(i) in the case of a company whose 
business consists wholly or mainly in 
the dealing in or holding of invest- 
ments 100%............ 


14. We have now to see what 
exactly is the meaning of the expres- 
sion “in the case of a company whose 
business consists wholly or mainly in 
the dealing in or holding of invest— 
ments” in the main Section 23-A and 
the expression “in the case of a com- 
pany whose business consists wholly 
or mainly in the dealing in or hold- 
ing of investments” in Clause (i) of 
Explanation 2 to Section 23-A. The 


ee eT 


i. ae 


1972 
Act contains many mind-twisting 
farmulae but Section 23-A along 


with some other sections takes the 
place of pride amongst them. Sec- 
tion 109 of the 1961 Income-tax Act 


which has taken the place of old Sec- 


tion 23-A of the Act is more under- 
standable and less abstruse. But in 
these appeals we are left with S. 23-A 
of the Act. 


15. Clause (i) of Explanation 2 
to Section 23-A concerns itself with a 
company whose business consists 
“wholly or mainly in the dealing in or 
holding of investments”. The word 
“mainly” in that clause as well as in 
the main Section 23-A must neces- 
sarily take its colour from the word 
“wholly” preceding that word in those 
provisions. In other words the com- 
pany which comes within the scope of 
those provisions must be one whose 
primary business must be “in the 
dealing in or holding of investments.” 
If a company engages itself in two or 
more equally or nearly equally im- 
portant business activities, then it 
cannot be said that the company’s 
business consists ‘wholly or mainly” 
in dealing in a particular thing. Fur- 
ther even in cases where a company 
has more than one business activity 
and one of its activity is more sub- 
stantial than .the others, unless that 
activity is the primary activity of the 
company, it cannot be said that, that 
company is engaged in “wholly or 
mainly’ in any one of its business 
activities. Section 23-A in our 
opinion applies only to cases where 
he primary activity of the company 
is in “the dealing in or holding of 
investments”. We shall presently see 
whether on the facts found by the 
Tribunal, it can be said that the as- 
sessee company’s business in the re- 
levant years consisted “of mainly in 
the dealing in or holding of invest- 
ments” as it was not the case of the 
Revenue that it was wholly engaged 
in that business. 


16. We next come across with 
another expression which is far more 
dificult to comprehend than the one 
that we were considering till now. 
Section 23-A speaks of the business 
of “holding of investments.” Here 
comes the enigma. It is easier to 
understand when the section speaks of 
a company having the business of 
dealing in investments though to say 
that the company is dealing in invest- 
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ments may at first sight look some- 
what incongruous. When the legisla- 
ture spoke of dealings in investments, 
it meant dealing in shares, stocks and 
securities etc. But when a person in- 
vests in the shares of some of the com- 
panies, it is difficult to say that his 
business is one of investing. In com- 
mercial circles investing is not con- 
sidered as business. An investor may 
feel perplexed if he is called a busi- 
nessman. 


17. This Court in Bengal and 
Assam Investors Ltd. v. Commissioner 
of Income-tax, West Bengal, 59 ITR 
547 = (AIR 1966 SC 1514), came to 
the conclusion that an individual who 
merely invests in shares for the 
purpose of earning dividend, does 
not carry on a business and that the 
only way he can come under Sec- 
tion 10 of the Act is by converting the 
shares acquired by him into stock- 
in-trade ie. by carrying on the busi- 
ness of dealing in stocks and shares. 
In that case this Court was consider- 
ing whether the dividend income of the 
assessee company therein could be 
considered as business income under 
Section 10 of the Act. Therein this 
Court was not considering the scope 
of Section 23-A. But all the same in 
that case this Court proceeded on the 
basis that no one can make a business 
of investing. But then Section 23-A 
speaks of the business of “holding of 
investments.” We were told by the 
Counsel for the assessee that, that ex- 
pression is an incongruous one and 
that we should, following the deci- 
sion of this Court in Bengal and 
Assam Investors Ltd., 59 ITR 547 = 
(AIR 1966 SC 1514) (supra) hold that 
there is nothing like a business of 
“holding of investments. We feel un- 
able to accede to that contention. We 
cannot say that the legislature did not 
know its ownmind whenit used that 
expression in Section 23-A. We must 
give some reasonable meaning to that 
expression. No part of a provision 
of a statute can be just ignored by 
saying that the legislature enacted the 
same not knowing what it was saying. 
We must assume that the legislature 
deliberately used that expression and 
it intended to convey some meaning 
thereby. The expression “business” 
is a well known expression in Income- 
tax law. It means as observed by 
this Court in Narain Swadesh Weav- 
ing Mills v. Commissioner of Excess 
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Pro 
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duct 


ts Tax, 26 ITR 765 = (AIR 1955 
76): 
e, real substantial and systematic 
ganised course of activity:or con- 
with a set purpose.” 


8. This is also the meaning 
piven to that expression in the earlier 
decisions of the High Courts and the 
Judicial Committee. We must} there- 
fore,| proceed on the basis that the 
legislature was aware of the meaning 
i by Courts to- that e i 








23-A into 





matid or organised course 
of inyestment carried on by | asses- 
see for a set purpose such as earning 
profits. 


19. Now let us leave S; 23-A 
and proceed to examine the facts of 
the fase to find out whether the 
assessee company can be held to come 
within the scope of Section 23-A in 
the light of our interpretation of that 
provision. 

vi We have earlier referred 
(Contd. on Col. 2) 








1957.58 
Rs. 
L naging Agency 2:09,999 
2. vidend on shares of 
anaged companies 1,95,179 
8. Income from shares held as H 
k-in-trade 
interest on debentures ery 
(il) Dividen 40,695 
) Dealing in shares 23,887 
) Share transfer fee 10 
Total of Nos. (i) to Gv) 8,864,941 
4. Income from interest 4,099 


In order to find oùt the 
implications of this statement wé have 
decide whether the assessee 
company can be said to be a company 
in the business activity of 
“holding of investments”. The, find- 

tthe Tribunal on this pdint is 


stated thus: | 


anc agree with the assesse that 
the shares in the managed companies 
were acquired with a view to safely 
hold the managing agencies, but we 
do not jagree that for that reason! only 
those ishares cannot be taken into 
account for the purpose of a business 
of dealing in or holding of invest- 
ments.’ i 








| 


to the objects clause in the memoran- 
dum of association. The memoran- 
dum permits the assessee company 
to take up the management of the other 
companies, to invest in the shares of 
the other companies and to deal 


in the shares of the companies. 
Therefore it cannot be said that- 
the assessee company was incor- 


porated primarily with the object 
of carrying on the business of the 
“dealing in or holding of investments.” 
The objects of the assessee company 
are many-fold. The object of carry- 
ing on the business of “dealing in or} . 
holding of investments” is only one of 
them. Hence the memorandum of 
association does not assist us in de- 
ciding whether the business of the 
assessee company “consists of wholly 
or mainly in the dealing in or holding 
of investments.” 

21. We shall now take up the 
question of the profits earned by the 
assessee company during the relevant 
previous years. The High Court has 
in its judgment set out a statement 
showing the profits earned by the as- 
sessee company through its various 
activities. It would be convenient to 
set out the same now: 


“ASSESSMENT YEAR 


1959.60 1960-61 1961.62 
Rs. Ri Rs. 
2,586,515 2,41,705 1,968,384, 
258,511 8,21,746 8,12,251 
342 309 s12 
488175 5,48,325 5,58,009 
16,755 "28329 22,100 
10 10 10 

1,85,882 "6, 78,973 5,786,421 
3,358 75,276 23,617” 
23. All the shares held by the 


assessee company as its investments 
were the shares of the two com- 
panies of which it was managing 
agent. It invested in no other shares. 
The Tribunal has found that the 
managed company’s shares were 
acquired by the assessee company for 
the purpose of safeguarding its 
managing agency business. Therefore 
it is quite clear that those investments 
were made not in the course of any 


business of investment but for the 
purpose of securing its managing 
agencies. Those investments were 


made for a collateral purpose viz. to 
have a firm grip over its managing 
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agency business. If we are correct in 

is finding — we think we are— then 
it follows that the dividend income 
from shares of the managed com- 






of the other companies. 
words those investments form part 
of the assessee company’s managing 
agency business activity. If we add 
the dividend income of the shares of 
managed companies, to the manag- 
agency commission, the total in- 
(Contd. on Col. 2) 


“Shares of Managed Companies 


come’from those two sources is much 
more than the income earned by the 
assessee company from its share deal- 
ing in each of the assessment years. 
Hence viewed from the point of view 
of profits earned by the assessee com- 
pany, it cannot be said that in the re- 
levant previous years the assessee 
company’s “business consisted wholly 
or mainly in the dealing in or holding 
of investments”. 


24. Now let us look at the 
question from the point of view of 
the assets employed by the assessee 
company. Here again we can take 
assistance from the Schedule given in 
the judgment of the High Court set- 
ting out in details the assets used by 
the assessee company in its several 
business activities. That schedule 
reads thus: 


Treated by the Income-Tax Department as investments not forming part of the business 
of dealing in shares. 


J. New India Industries 6,91,084 
2. Cotton Fabrics Ltd. 
(i) Ordinary shares 8,69,285 
(il) Preference shares 88,463 


Total _11,48,832 


II. Shares of other companies: 
Treated by the Income.tax 
Department as held for deal- 





ing in shares (stock-in-trade) 95,07,969 
Total investment as per 

balance sheet 86,586,801 

25. It is true tħat the assets 


used by the assessee company in its 
share dealing are far more than 
that used by it for investment 
in the shares of the managed 
company. But then we have to 
bear in mind that we do not ex- 
haust the total assets of the company 
by merely referring to the tangible as- 
sets used by it. In addition, we have 
to take into consideration the value 
of the managing agencies held by the 
assessee company. Looked that way, 
it cannot be said that the assets of the 
company, used in its share dealings 
are far more than its other assets. 
At any rate on the basis of the assets 
used, it cannot be concluded that the 
assessee’s business consisted “wholly 
or mainly” in the dealing in invest- 
ments. 

26. Tt follows from the conclu- 
[sions reached by us earlier, that our 








6,986,883 6,090,888 6,086,883 
8,69,285 8,69,285 3,869,285 
88,468 90,483 90,488 
"IL54,631 11,56,651 T1,56,651_ 
80,183,518 29,858,946 368,07,063 
41,868,149 4145597 47,063,714 





answer to the question before us must 
be the same as that given by the High 
Court. We not only agree with the 
conclusions reached by the High 
Court but also with premises on the 
basis of which those conclusions were 
reached. 


27. In the result Civil Appeals 
Nos. 1313 to 1316 of 1971 are dismis- 
sed on merits with cost—one set of 
fees and Civil Appeals Nos. 2350-2353 
of 1968 are dismissed as being not 
maintainable but without any order 
as to costs. 


Appeals dismissed. 
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The Inspecting Assistant Commis- 
sioner of Agricultural Income-tax and 
Sales Tax (Special) Kozhikode (In both 
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Manakkal Parameswaran Namboodi- 
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dent 

ivil Appeals Nos. 62 and 63 of 
1969] D/- 18-8-1971. 

Travancore Cochin Agricultural 
Income Tax Act (22 of 1950) {as 
Anish by Act 22 of 1964), 2 29 — 

1 





cability. 
ection 29 is attracted to an assess- 
proceeding only if one of the 
onditions viz. the family in ques- 
being assessed as an undivided 
family in the previous assessment year 
t the family is assessed for the 
e is established. If neither of 
these| conditions exist, S. 29 has!no ap- 
plication whatsoever. The deeming 
provision contained in S.. 29 (3) can 
have lapplication only in cases; where 


one or the other condition prescribed 
in S. |29 (1) is satisfied and not! other- 
wise. (Para 18) 


Thus where in the previous; years 
the assessing authority had not only 
not assessed a family as an undivided 
family but had assessed the individual 





members of that family as divided 
members, it could not be said that 
the family was assessed as a “Hindu 


undivided family” or that it was “be- 
ing assessed for the first time”.,; That 









being jso the “deeming” provision in 
S. 29 (3) also did not apply to the 
case. AIR 1968 Ker 262 (FB), seine 
ed. (Par a 18) 
Cases |Referred: Chronological \Paras 
(1965) 1965 SC 1238 (V 52)) 

= 55 ITR 666, Additional In-, 

come-tax Officer, Cuddapah ı 

vV. o, | 12 


J for aa a both the 

); Mr. S. T. Desai, Sr. Advo- 

. A. S. Nambiar, Advocate, 

, for Respondent (In | pete 
). 
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ment, we have to decide as to what 
is the true scope of Section 29 of the 
Kerala Agricultural Income-tax Act, 
1950 as amended in 1964 (to be here- 
inafter referred to as the Act)? 


2. This case has a long history 
which by no means is complimentary 
to the Department. The common res- 
pondent in both these appeals moved 
the High Court of Kerala under 
Article 226 of the Constitution pray- 
ing that the appellant herein may be 
prohibited from taking further pro- 
ceedings for assessing him as the 


-Karta of Poomulli Mana to agricul- 


tural income-tax for the assessment 
year 1961-62. 


3. The respondent was the 
karta of a Namboodri family known 
as Poomulli Mana till March 30, 1958. 
The Namboodri in the Malabar Dis- 
trict of the Kerala State were pre- 
viously governed by the Madras Nam- 
budri Act, 1932. Now they are govern- 
ed by the Kerala Nambudri Act, 
1958. The respondent’s family owned 
large tracts of lands both in 
Malabar District which was a part of 
the Madras State till November 1, 1956 
as well as in the erstwhile Travancore 
and Cochin State. Under the States 
Reorganization Act, 1954, the new 
State of Kerala was formed consisting 
of the former Malabar District of the 
State of Madras as well as the former 
Travancore-Cochin State. The new 
State of Kerala came into being on 
November 1, 1956. Thereafter the 
Travancore-Cochin Agricultural In- 
come-tax Act, 1950 was extended to 
the former Malabar District with 
effect from April 1, 1957 by Kerala 
Act 8 of 1957. In the assessment year 
1957-58, the assessing authorities 
assessed Poomulli Mana as an undi- 
vided family. That order was quash- 
ed by the High Court. On March 30, 
1958, the members of the family 
entered into a registered partition 
deed under which the family be- 
came divided. Thereafter the respon- 
dent ceased to be the karta of the 
family. Nevertheless the authorities 
under the Act issued notices to the 
respondent under Section 17 (2) and 
Section 39 of the Act proposing to 
assess him as the manager of his H. 
U. F. for the assessment years 1957-58 
and 1958-59. The respondent chal- 
lenged the validity of those notices 
before the High Court of Kerala, 
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When the case came up for- hearing branch or Marumakkathayam tarwad) 
before a Division Bench of that High hitherto assessed as undivided that a 
Court, the learned Counsel appearing partition has taken place among the 


for the Department informed the 
Court that the Department was going 
to assess the respondent only as an 
Individual” and not as the karta of 
his family. On the basis of that re- 
presentation, the Court passed the 
following order: — 

‘The learned Government Pleader 
submits, quite categorically that the 
assessment proposed is of the peti- 
tioner as an ‘individual’, and not in 
any other capacity. 

In view of the submission we do 
not consider it necessary to proceed 
further with the petition. We re- 
cord the fact that the Department 
does not propose to assess the peti- 
tioner except as an individual and 
leave him to seek his remedies under 
the Act or the Constitution in case 
he feels himself aggrieved by any 
subsequent action of the Department.” 

Despite this assurance, the 
Department issued a notice under 
Section 35 of the Act on February 9, 
1960 proposing to assess the respon- 
dent as the karta of his H. U. F. for 
the assessment year 1959-60. The 
respondent again moved the High 
Court to quash that notice. The said 
notice was quashed by a learned 


single judge of the High Court on— 


- January 3, 1961 on the ground that 
it iS against the undertaking given by 
the Government in the earlier pro- 
ceedings. That decision was affirm- 


members or groups of members of 
such family or tarwad the Agricul- 
tural Income-tax Officer shall make 
such inquiry thereinto as he may 
think fit, and if he is satisfied that 
the joint family property has been 
partitioned among the various mem- 
bers or groups of members in definite 
portions he shall record an order to 
that effect: 


Provided that no such order shall 
be recorded until notice of the inquiry 
has been served on all the adult 
members of the family or tarwad en- 
titled to the property as far as may 
be practicable or in such other man- 
ner as may be prescribed. 


(2) Where such.an order has been 
passed, the Agricultural Income-tax 
Officer shall make an assessment of 
the total agricultural income received 
by or on behalf of the family or tar- 
wad as such, as if no partition had 
taken place, and each member or 
group of members shall, in addition 
to any agricultural income-tax for 
which he or it may be separately 
liable, and notwithstanding anything 
contained in clause (a) of Section 10, 
be liable for a.share of-the tax ‘on the 
incomes 80 assessed according to the 
portion of the family or tarwad pro- 
perty allotted to him or it and the 
Agricultural Income-tax Officer shall 
make assessments accordingly on the 


ed in appeal. Yet another notice dated various members and groups of mem- 
November 8, 1961 was issued by the bers in accordance with the provisions 
Department under Section 35 to the of Section 18: 

respondent to show cause why he Provided that all the members 
should not be taxed as the karta of his and groups of members whose family 


H. U. F. for the assessment year 1958- 
59. This notice was again quashed by 
the High Court by its judgment dated 
December 17, 1963. 

5. Section 297 of the Agricul- 
tural Income-tax Act, 1950 was 
amended by the Kerala legislature by 
Act 12 of 1964. We shall now set out 
Section 29 as it stood before its amend- 
ment in 1964 as well as the amended 
section. 

6. — Section 29 of the Act (be- 
fore the amendment by Act 12 of 
1964) read thus: 

"29. (1) Where at the time of 
making an assessment under Sec- 
tion 18, it is claimed by or on behalf 
of any member of a Hindu undivided 
family, (Aliyasanthana family . or 


or tarwad property has been parti- 
tioned shall be liable jointly and 
severally for the tax on the total 
agricultural income received by or 
on behalf of the family or tarwad as 
such up to the date of the partition. 


(3) Where such an order has not 
been passed in respect of a Hindu 
family, (Aliyasanthana family or 
branch or Marumakkathayam tarwad) 
hitherto assessed as undivided, such 
family or tarwad shall be deemed for 
the purposes of this Act to continue 
to be an undivided family or tarwad.” 


7. Section 29 after its amend- 
ment by Act 12 of 1964 reads: 


“(1) Assessment after partition of 
a Hindu undivided family:— 
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Where at the time of making an 
assessment under Section 18, it is 
claimed by or on behalf of any mem- 
ber jof a family hitherto assessed as a 
Hindu undivided family or which is 
being assessed for the first time as a 
Hindu undivided family that |a parti- 
tion)has taken place among the mem- 
bers) or groups of members | of such 
family, the Agricultural Income-tax 
Offi¢er shall make such inquiry there- 
into las he may think fit, and |if he is 
os that the joint family property 
has been partitioned among the vari- 
ous members or groups of members in 
defirlite portions he shall record an 
to that effect: 


ees | 
rovided that no such order shall 
be recorded until notice of the inquiry 
has been served on all the adult 
members of the family entitled to the 
property as far as may be pig area 
or a other manner as may be 
prescribed 


@ Where such order has been 
passed, the Agricultural Income-tax 
Officer shall make an assessment of 
the total agricultural income received 
by or on behalf of the family as such, 
as if no partition had taken place, and 
each member or group of members 
shall, in addition to any agricultural 
income-tax for which he or it may be 


















separately liable, and notwithstanding 
an: g contained in claus (a) of" 
sub-section (1) of Section 10, be liable 
for a share of the tax on the comes 
SO as ssed according to the portion of 
the f y property allotted to him 
or it and the Agricultural Inc a -tax 


shall make assessments accord- 
on the various members and 


and groups of members whose amily 
shall 


tax on the total agricultural income 
received by or on behalf of the family 
as such upto the date of the partition. 





vided meile such ls sh be 
deemed, for the purpose of t Act, 
to continue to be a Hindu undivided 
family. i | 

8. The: amended provision was 


given retrospective effect with effect 
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from April 1, 1958. Taking advan- 
tage of the amendment of Section 29, 
the Department again issued a notice 
to the respondent on June 1, 1964 
under Section 35 of the Act calling 
upon him to show cause why he should 
not be assessed as the karta of his H 
U. F. for the period from November 
1, 1956 to March 31, 1958. It may be 
noted that up-till that date the respon- 
dent and other members of his former 
family were being assessed as “indivi-. 
duals” and the tax so levied had been 
paid. In other words for the earlier 
assessment years, the Department had 
proceeded on the basis that the family 
was a divided family. 


On receipt of the notice 
iaa June 1, 1964, the respondent 
again moved the High Court of Kerala 
to quash the same on various grounds. 
One of the grounds taken was that the 
family of the respondent having been 
treated as divided family in the earlier 
assessment proceedings, it was not 
open to the Department to proceed to 
assess him as the karta of a non~- 
existing family. When that proceed- 
ing was pending before the High 
Court, the assessing authorities passed 


orders assessing the respondent as’ 


karta of his family. A Division Bench 
of the Kerala High Court quashed the 
impugned notice as well.as the assess- 
“ment-made. `- 3 


10. Durna iie Pimy -of 


the last mentioned proceeding, the 
Department issued two more notices 
to the assessee (marked Exs. P-1 and 
P-3 before the High Court). The rele- 
vant notice for our present purpose 
is Ex. P-1 and it is dated March 10, 
1965. In that notice the assessing 
authority, in the purported exercise 
of its powers under Section 35 of the 
Act required the respondent to file a 
return of the agricultural income of 
his family in the previous years be- 
ginning from April 1, 1961 and ending 
on March 31, 1961, chargeable to tax 
for the assessment year 1961-62 with- 
in 35 days of the receipt of that notice. 
The notice further mentioned that 
the action proposed therein was per- 
missible in view of the amendment 
of the Act, by Act 12 of 1964. The 
respondent replied that in view of the 
partition in his family, he could not 


be assessed as the karta of his family 
and further the partition in question 
had been accepted by the Department 
and that the assessments were made 


oat eed 


ee 
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on the members of the family as 

“individuals” from 1959-60 to 1964- 

65. Thereafter the respondent again 
. moved the High Court to quash those 

notices on various grounds. The 

Department contended that in view 

of the amendment of Section 29 of the 

Act by Act 12 of 1964, it was permis- 
sible for it to reassess the respondent 

as the karta of the family as no decision 
that the respondent’s family is a divi- 
ded family had been rendered 
by the Agricultural Income-tax Officer 
and therefore the family must be 
deemed to be an undivided family. 

- Il. The Writ Petition was 
heard by a bench of three judges con- 
sisting of Mathew, Krishnamoorthy 
Iyer and Balakrishna Eradi, JJ. By a 
majority (Krishnamoorthy Iyer and 
Eradi, JJ.) the Writ Petition was allow- 
ed and the impugned notices were 
quashed. Mathew, J. was of the opin- 
jon that the action taken by the 
Department was permissible under 
Section 29 of the Act as amended. 


12. Now turning to Section 29 
of the Act before its amendment, it 
corresponded with Section 25-A of 
the Indian Income-tax Act, 1922. The 
scope of Section 25-A of the Indian 
Income-tax Act, 1922 came up for 
consideration both before the Judicial 
Committee as well as before this 
Court in various cases. It is sufficient 
if we refer to the decision of this 
Court in Additional Income-tax Officer, 
Cuddapah v. A. Thimmayya, 55 ITR 666 
= (AIR 1965 SC 1238). Therein this 
Court considered the object with 
which that provision was enacted as 
well as its scope. Delivering judg- 
ment of the Court Shah J. (as he then 
was) observed: 


“Under the Indian Income-tax 
Act, 1922, as it originally stood, a Hindu 
undivided family was regarded by 
Section 3 as a unit of assessment, but 
no machinery was set up for levying 
tax or for enforcing liability to tax on 
the members of the family, if before 
the order of assessment the family 
ied divided. Absence of this machi- 

was more acutely felt because 
of g Section 14 (1) which provided that 
tax shall not be payable by an as- 
sessee in respect of any sum which he 
received as a member of a Hindu un- 
divided family. Income received by 
a Hindu undivided family could not 
therefore be assessed and collected 
from the members of the family, if 
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at the time of making the assessment 
the family was divided. To rectify 
what was obviously a lacuna, the 
legislature incorporated Section 25-A 
for assessment and enforcement of 
liability to tax income received by a 
Hindu undivided family, which was 
no longer in existence at the date of 
assessment. But the new section 
went very much beyond rectifying 
the defect in the statute which neces- 
sitated the amendment............ 
x x x x x x 

The section makes two substan- 
tive provisions (i) that a Hindu 
undivided family which has been as- 
sessed to tax shall be deemed, for the 
purposes of the Act, to continue to be 
treated as undivided and therefore 
liable to be taxed in that status un- 
Jess an .order is passed in respect of 
that family recording partition of its 
property as contemplated by sub-sec- 
tion (1); and (ii) if at the time of mak- 
ing an assessment it is claimed by or 
on behalf of the members of the 
family that the property of the joint 
family has been partitioned among 
the members or members in definite 
portions ie., a complete partition of 
the entire estate is made resulting in 
such physical division of the estate as 
it is capable of being made, the In- 
come-tax Officer shall hold an enquiry 
and if he is satisfied that the partition 
had taken place, he shall record an 


` order to that effect.” 


13. Before proceeding to ex- 
amine the scope of Section 29, let us 
recapitulate the events that had taken 
place.—(i) As long back as March 30, 
1958, there was a partition in the 
family of the respondent; that parti- 
tion is evidenced by a registered deed. 
The genuineness as well as the vali- 
dity of the deed is not in dispute. (ii) 
On January 18, 1960 on behalf of the 
Agricultural Income-tax Officer, it 
was: conceded before the High Court 
that the respondent was liable to be 
taxed only as an “individual”. The 
implication of this concession was that 
the respondent’s family was a divided 
family, (iii) Various attempts made by 
the Department to assess the respon- 
dent as karta of his family even after 
the decision of the High Court on 
January 18, 1960 were frustrated by 
the orders of the High Court referred 
to earlier and (iv) The respondent 
and the other members of his quon- 
dam family were assessed as “indivi- 











X 


from 1958-1964. Those as- 
ents had become final and tax 
on them had been paid. | 

4. Section 3 (1) is the charg- 
section in the Act. oa section 


Agricultural Income-tax) at the 


th and 
to the provisions of this Act. 
total agricultural income of 
evious year of every person.” 

“Person” is defined in 
(m) as follows:— | 
“person” means any individual 
or Po o um of individuals, owning 
or holding property for himself or for 
any other, or partly for his o be~ 
nefit and partly for another, éilher as 
owner trustee, receiver, mmon 
manager, administrator, or executor 
or in |any capacity recognised by law 
and includes, a firm, or a company, an 
association of individuals, whether in- 
corporated or not, and any institution 
eapable of holding property.” 

16. Hindu undivided family 
as defined in Section 2 (kk) includes a 
family, governed by Madras Nambudiri 
Act. 1932. 

17. Under the Act hi is 
brought to tax in an assessment year 
is the income of the assessee in the 
previous year. The scheme of| taxa- 


See- 











tion der the Act is similar to that 
under |the Indian Income-tax ! Act, 
1922. |The liability to pay tax under 


the Act in respect of any incqme is 
incurred as and when the income is 
earned| and the total income on which 
the tax is payable in any particular 
previous year gets settled at the end 
of the |previous year. Section |29 is 
only a|machinery section. This Court 
has held that Section 25-A of the 
Indian \Income-tax Act, 1922 is only a 
machinery section. The same m be 
the position in regard to Section 29 
of the |Act. | 

18. Section 29 is attracted to 
n assessment proceedings only if one 
of the | two conditions prescribed in 
Section) 29 (1) is established. Hither 





the family in question was being as- 
sessed | an undivided family in the 
previou assessment year or | that 
family being assessed for the! first 
time. [f neither of these conditions 
exist, ection 29 has no application 


whatsoever. The deeming provision 


contained in Section 29 (3) can pave 
i | 
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application only in cases where one 
or the other condition prescribed in 
S. 29(1) is satisfied and not otherwise. 
As seen earlier, every attempt 
made by the assessing authority to as- 
sess the quondam family of the res- 
pondent was set aside by the High 
Court. The High Court has repeated- 
ly held that, that family is a divided 
family. Again the assessing authority 
itself in the previous years had pro- 
ceeded on the basis that the family in 
question is a divided family. It had 
not only not assessed that family as 
an undivided family. but had assessed 
the individual members of that family 
as divided members of that family. 
Hence the question whether that family 
was divided or undivided had been 
gone into in the earlier years and de- 
cided. That being so, it cannot be 
said that the family was “hitherto 
assessed as a Hindu undivided family.” 
Nor can it be said that the family 
was “being assessed for the first time 
as a Hindu undivided family’. As 
seen earlier that family was sought to 
be assessed as Hindu undivided family 
earlier but ultimately the assessing 
authority had to assess the members 
of that family as members of a divid- 
ed family. In other words it had held 
the family to be divided one. Su 
a family cannot be considered as being 
“assessed for the first time as a Hindu 
undivided family’. The expressio 
“which (meaning family) is being as- 
sessed for the first time as a Hindu 
undivided family” presupposés the 
existence of the family. That is 
condition precedent. Section 29 (1) 
does not permit the assessing autho- 
rity to create a family by rejoining 
the divided parts or otherwise. If that 
is not so, families which had been 
divided years back can be again re- 
surrected by the assessing authorities 
for the purpose of the Act. The 
family referred to in Section 29 (1) 
is a family known to law and nota 
deemed family. The amendment of 
Section 29 has introduced considerable 
confusion’ into that section. At the 
time of the assessment either there is 
a family or there is no family. 

there is a family its liability has to be 
judged on the basis of the Act. If the 
family has ceased to exist even be- 
fore the assessment proceedings start- 
ed then there can be no family which 
is being assessed to tax for the first 
time. Possibly the intention of the 
legislature was to bring in the cases of 
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undivided families not taxed in the 
previous years which were in exis- 
tence during the whole or part of the 
previous year but were divided be- 
fore the assessment proceedings com- 
menced. It is not necessary for us in 
this case to decide whether that inten- 
tion has been expressed with sufficient 
clarity so as to make it enforceable. 
Suffice it to say that in this case, the 
family sought to be taxed was non- 
existing in the concerned previous 
years and hence cannot be considered 
as a Hindu undivided family “being 
assessed for the first time’. That be- 
ing so there is no room for application 
of the “deeming” provision in Sec- 
tion 29 (3). 

19. Looking at the course of 
events, one cannot fail to notice with 
regret the persistence with which the 
Deparment was harassing the res- 
pondent. To say the least the conduct 
of the concerned officers in this case 
cannot inspire confidence in the fun- 
ctioning of the Department. 


20. For the reasons mentioned’ 


above we see no merit in these ap- 
peals. They are accordingly. dismis- 


sed with costs. ' 
Appeals dismissed. 
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mercial products of diverse character 
and it is ascertained that each unit 
comes within the Proviso to S. 3 and 
is an establishment by itself the liabi- 
lity for direct tax under S. 6 (c) must 
be the one which would have to be 
computed by principles followed in 
the Income-tax Act. In other words, 
the liability under S. 6 (c) must be 
the notional liability of a venture of 
which the gross profits are known and 
the prior charges by way of deprecia- 
tion and development rebate and deve- 
lopment allowance have been comput- 
ed. (Para 10) 


The figures of the total liability 
of the company given in the Directors’ 
Report to the share-holders under the 
Companies Act for the year have no 
bearing on the computation of the lia- 
bility to tax under S. 6 (c). 

l (Para 10) 


It becomes irrelevant to consider 
the application of the Full Bench 
formula for the computation of bonus. 
The Act is a complete Code and the 
provisions thereof must have effect of 
their own force. The gross profits 
must be computed in terms of Second 
Schedule to the Act and the available 
surplus mentioned in S. 5 in terms of 
Sections 6 and 7 of the Act. Where a 
branch or undertaking has to be taken 
as an establishment under the proviso 
to S. 3 for the purpose of the Act, the 
gross profits, prior charges, the avail- 
able surplus and the allocable surplus 
have all to be found out by applying 
that fiction to the branch or establish- 
ment. When the fiction is to have ef- 
fect with regard to all other matters, 
it is not possible to hold that for the 
purpose of computation of direct tax 
it has to be given a gobye and the 
actual realities of the situation only 
in respect of the amount of tax pay- 
able under the Income-tax Act for. all 
the establishments which have to suf- 
fer taxation together allowed to dis- 
place the fictional or notional liability. 

; . (Para 11) 


Section 7 of the Act itself shows 
that matters extraneous to the work- 
ing of the establishment in the parti- 
cular year were not to be taken into 
account although they could not be 
ignored for computing tax liability 
under the Income-tax Act. AIR 1969 
SC 612, Relied on; (1971) 1 SCC 536, 
Referred. , (Para 12) 
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| 
R, J.: The only point of 
dispute between the parties to this ap- 
by special leave from an order of 
dustrial Tribunal relates to the 
of direct taxes deductible 
under|S. 6 of the Payment of Bonus 


“The appellant is a public 
limited company owning and running 
various industrial units situate at dif- 
ferent! places in India. These are en- 
gaged |in the manufacture of different 
kinds pf articles such as cotton |texti- 
les, artical silk fabrics, sugar, indus- 
trial alcohol, vanaspati, chemic , fer- 
tiliser,| polyvinyl chloride and rayon 
tyrecord etc. Two of these units i.e 
The Delhi Cloth Mills and the Swa- 
tantra |Bharat Mills are cotton textile 
mills each registered as a factory under 
the Factories Act. The award under 
appealirelates to these two mills alone. 
The appellant prepares and publishes 
one consolidated balance sheet and 
profit and loss account of the company 
showing the final results of the work- 
ing of all the units for its shanehol- 
ders. Jt had however for many years 
past, pyepared and maintained separate 
balance sheets and profit and loss ac- 
counts for some of its units individual- 
ly and|some grouped together.) Al- 
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though separate balance sheets and 
profit and loss accounts were prepar- 
ed for each of these two mills (herein- 
after referred to as D. C. M. and 
S. B. M. for abbreviation) their work- 
men have always been paid bonus cal- 
culated on the basis of pooled profits 
of the two units treating them as one 
unit. This is borne out by the award 
of the Tribunal in paragraph 29: 

; The reference herein was 
made by notification dated March 4, 
1966 under Ss. 10 (1) (d) and 12 (5) of 
the Industrial Disputes Act for adju- 
dication of several specified matters of 
which the first two read as follows: 

“1. Whether in calculating the 
bonus table for the accounting year 
ending 30-6-1965 the allocation sepa- 
rately made by the Delhi Cloth and 
General Mills Co. Ltd. towrads the 
Capital and Reserves of the Delhi 
Cloth Mills and Swatantra Bharat 
Mills, the two units of the Company is 
fair and reasonable? If not, what 
directions are necessary in this re- 
gard? 

2.. Whether the workmen of these 

Mills are entitled to bonus at a rate 
higher than 6 per cent. of the wages 
for the accounting year ending 830-6- 
1965? If so what directions are neces- 
sary in this regard?” 
After prolonged proceedings before 
the Tribunal a settlement was arrived 
at between the Management and the 
Labour Unions which were parties to 
the reference and agreed directions 
given in accordance therewith in re- 
gard to issue No. 1 were as follows: 

“i. Balance-sheets of D.C.M. and 
S. B. M. will be taken together for 
calculation of available surplus in 
accordance with the formula laid 
down in the Payment of Bonus Act, 
1965. 

2. Interest has been charged in 
the profit and loss account of D. C. M. 
and S. B. M. units of the head-office 
current account. Hence, no return 
will be claimed thereon. 

3. Interest has not been charged 
on the fixed capital expenditure 
accounts and the gratuity reserves ap- 
pearing in the balance sheets of the 
D. C. M. and S. B. M. therefore, re~- 
turn on such amounts will be claim- 
ed. 


4. The following method will be 
followed in making a claim for return 
on the following amounts: 

(a) The fixed capital ap oae 

. B. M. 


account in the D. C. M. and 
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as represented by the written down 
value of the fixed assets appearing 
jn the balance-sheet of these two 
units will be treated as paid up share 
capital of the company allocated to 
and invested in these two units and 
return at the rate of 82% or as pro- 
vided in the Payment of Bonus Act, 
1965 from time to time will be charg- 
ed thereon as provided under the 
Payment of Bonus Act, 1965. 


(b) The gratuity reserves of these 
two units will be treated as reserves 
and return at the rate of 8% will be 
charged thereon as provided under 
the Payment of Bonus Act, 1965. 


5. The method and basis of cast- 
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ing balance-sheets will not be uni- 
laterally altered or changed. 

6. The above method of charging 
return on paid up share capital and 
reserve of the above two units will be 
followed in future also.” 

4. Thereafter the parties filed 
a large number of documents waiving 
formal proof thereof. Those filed on 
behalf of the Management were Exs. 
M to M-352 while three other opposite 
parties filed some documents each 
On the basis of the documents before 
the Tribunal the Management and the 
workers made their respective calcula- 
tions which were summed up ina 
chart, a copy whereof was handed over 
to us by learned counsel for the appel- 


(Contd. on Col. 2) lants. The same reads as follows :—~ 
CHART. 
Managemen Workers 
M -330 Paper Book P. goo W—834 (Pa Book P. Aot 
Ref. of Details DCM SBM Total Gross Profits akhs, 
Bonus Act. Rs. 15808 
DEDUCTIONS. 
Gross Proft Schedule 2. As per Ext. 1 107.14 48.98 156.09 
deductions. Depreciation u/s 6la) 35—83 
Prior S, 6 (a) Statutory $5.88 Development rebato 2—72 
j eharges. Depreciation 6(b) 
i (b) Development Direct taxes Mee 6(¢) 
rebate 2.72 asin Ex. M - 10—09 
(e) Direct taxes Return K aid 
(a) Income-tax 3 52.24 under S, 6(d) 29—47 
s @ (b) Surtax 3 5.48 
Sek. 3 (a) Dividend on 
Pref. capital 4 27.17 
(b) on equity ` 
capital $4 
(c) on reserve) 1.80 
118.74 Available surplusis 84—98 
Available surplus $5 
Allocable surplus $.2(a) Payable as bonus 8785  Allocable surplus is 
60% of Rs, 84.08 50—99 
60% 22.40 
Annual wage bill 
of all the e igible } 
employees ett vine 806.32 Annual wage 3006—82 
Rate of bonus to 7.31% Rate of bonus 16.64% 


each employee- 


The above brings out the wide diver- 
gence between the parties as to the 
figure of direct taxes. According to 
the appellant direct taxes which have 
to be deducted for computation of allo- 
cable surplus for payment of bonus 
are: Rupees 52-24 lakhs by way of 
Income-tax and Rupees 5-48 lakhs by 
way of surtax making a_ total 
of Rupees 57-72 lakhs, while accord- 
ing to the calculation of the workers 
direct taxes should be no more than 
Rupees 10-09 lakhs on the basis of 
Ex. M-15, one of the documents pro- 
duced by the Management itself. If 





the computation of the Management is 
accepted, then the allocable surplus 


in terms of Section 2 (4) of the Bonus 


Act is Rupees 22.40 lakhs and the rate 
of bonus to each employee is 7.31 per 
cent. while according to the computa- 
tion of the workers the allocable sur- 
plus is Rupees 50-99 lakhs and the 
rate of bonus should be 16.64%. 

5.. In order to appreciate the 
viewpoints of the two parties, it is 
necessary to refer to some provisions 
of the Act. It is unnecessary to state 
that before the enactment of the Pay- 
ment of Bonus Act of 1965 bonus used to 
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be awarded by Industrial Tribunals 
whenever there was a dispute be- 
lg the Management and workers, 
by applying the Labour Appellate Tri- 
bunal Full Bench formula formulated 
as far back as 1950 and approved of 
and|explained in several decisions of 
this} Court. The Act of 1965 was 
passed for creating a statutory liabi- 
lity |“for payment of bonus! to per- 










sons) employed in certain establish- 
Poe and for matters connected 
therewith”. Subject to certain excep- 
tions it was made applicable to every 
factory or other establishment in 
which twenty or more persons were 
employed on any day ing an 


30th; June, 1965. Under Section 8 
employee is entitled to ‘be paid 


he employer in an accounting 


ions of the Act. The !amount 
of bonus is to be specified percentages 
of the allocable surplus of the esta- 
blishment which is defined in Sec- 
tion |2 sub-section (4) of the Act. 





‘Establishments may be of twa kinds. 
They) are either establishments in 
private sector or establishments in 
public sector. Although ‘establish- 
ment’ by itself has not been defined in 
the sie separately, Section 3 gives a 
clue to the meaning thereof. e said 
section runs as follows: 

“Where an establishment consists 





of different departments or undertak- 
ings or has branches, whether situated 
in the same place or in erent 
places, all such departments or under- 
takinds or branches shall be treated 
as p of the same establishment for 
the purpose of computation ofj bonus 
under| this Act: 

Provided that where for any 
accounting year a separate balance- 
sheet land profit and loss account are 
prepaned and maintained in respect of 
any such department or undertaking 


or branch, then, such department or 
oS or branch shall be |treat- 





ed as & separate establishment for the 
purp of computation of onus 
under |this Act for that year, unless 
such department or undertaking or 
branch} was, immediately before the 
commencement of that accounting 
year treated as part of the establish- 
ment for the purpose of computation 
of bonus.” 

Gross ‘profits of each establishment 
have td be computed in terms of Sec- 








A-L R. 


tion 4 which in its turn refer to two 
Schedules the first to be applicable to 
a banking company and the other to 
any other case. After the ascertain- 
ment of gross profits Section 5 lays 
down the method of computation of 
available surplus. Before the amend- 
ment introduced by Act 8 of 1969 the 
available surplus in respect of any 
accounting year was to be the gross 
profits for the year after deducting 
therefrom the sums referred to in 
Section 6. Section 6 provided for the 
deduction of certain amounts from the 
gross profits as prior charges. These 
are namely, (a) any amount by way 
of depreciation admissible in accord- 
ance with the provisions of sub-sec- 
tion (1) of Section 32 of the Income- 
tax Act or in accordance with the pro- 
visions of the agricultural Income-tax 
law, as the case may be (the provision 
is irrelevant for our purpose); (b) 
any amount by way of development 
rebate or development allowance 
which the employer is entitled to 
deduct from his income under 


provisions of 
any direct tax which the employer is 
liable to pay for the accounting year 
in respect of his income, profits and 
gains during that year; and (d) such fur- 
ther sums as are specified in respect 
of the employer in the Third Schedule. 
Before the amendment of the Act in 
1969 Section 7 read as follows :— 


: “For the purpose of Clause (c) 
of Section 6, any direct tax payable 
by the employer for any accounting 
year shall, subject to the following 
provisions, be calculated at the rates 
applicable to the income of the 
employer for that year, namely :— 

“(a) in calculating such tax no 
account shall be taken of— 

(i) any loss incurred by the 
employer in respect of any previous 
accounting year and carried forward 
under any law for the time being in 
force relating to direct taxes; 

(ii) any arrears of depreciation 
which the employer is entitled to add 
to the amount of the allowance for 
depreciation for any following account- 
ing year or years under sub-section (2) 
of Section 32 of the Income-tax Act; 


(iii) any exemption conferred on 
the employer under Section 84 of the 
Income-tax Act or of any deduction 
to which he is entitled under sub-sec- 
tion (1) of Section 101 of the Act, as 
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in force immediately before the com- 
mencement of the Finance Act, 1965; 


(b) where the employer is a reli- 
gious or a charitable institution to 
which the provisions of Section 32 
do not apply and the whole or any 
part of its income is exempt from tax 
under the Income-tax Act, then, with 
respect to the income so 
such institution shall be treated as if 
it were a company in which the public 
are substantially interested within the 
meaning of that Act; 


(c) where the employer is an indi- 
vidual or a Hindu undivided family, 
the tax payable by such employer 
under the Income-tax Act shall be 
calculated on the basis that the in- 
come derived by him from the esta- 
blishment is his only income; 

(d) Where the income from any 
employer includes any profits and 
gains derived from the export of anv 
foods or merchandise out of India and 
any rebate on such income is allowed 


under any law for the time being in: 


force relating to direct taxes, then, 
account shall be taken of such re- 
ate; 


(e) no account shall be taken of 
any rebate (other than development 
rebate or development allowance) or 
credit or relief or deduction (not here- 
inbefore mentioned in this section) in 
the payment of any direct tax allow- 
ed under any law for the time being 
in force relating to direct taxes or 
under the relevant annual Finance 
Act, for the development of any in- 
dustry.” 


6. . Section 3 is the key to the 
Act in that it fixes the res or the pro- 
perty which is to provide the allocable 
surplus for the distribution of bonus 
in terms of the Act. This must be an 
establishment and a question directly 
arises when there are a number of 
establishments in common ownership 
as to how the allocable surplus is to 
be found out. If Section 3 had no 
proviso to it, all departments, under- 
takings or branches, be they complete 
factories or not, for turning out com- 
mercial products under common 
ownership could be treated as one 
establishment for the purpose of com- 
putation of bonus. A company which 
is a legal entity owning and running 
factories of diverse characters whe- 
ther situate at the same place or 
located at different places would in such 


ee 


exempted, . 
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eventuality, form one establishment 
for the purpose of the Act. The pro- 
viso to the section however shows 
that the legislature intended that each 
of these factories is to be treated as a 
separate establishment for the pur- 
pose of computation of bonus if a 
separate balance-sheet and profit and 
loss account were prepared in respect 
thereof unless such a factory was, 
immediately before the commence- 
ment of the accounting year, treated 
as a part and parcel of the companv 
i.e. the establishment. In other words, 
if different units or branches or de- 
partments had been treated separate- 
ly for the purpose of computation of 
bonus and separate balance-sheet and 
profit and loss accounts had been pre- 
pared in respect thereof, they were 
not to lose their separate identity as 
establishments because of the main 
provision of Secion 3. Once it is ascer- 
tained that a branch, department or a 
factory is an establishment by itself 
under the Act, Sections 4 to 7 are to 
have effect in respect of that establish- 
ment by themselves without the im- 
pact or connection with other bran- 
ches, departments or factories even if 
they subserve a common cause. 
Gross profits of such an establish- . 
ment like the two mills before us 
would have to be calculated in terms 
of the Second Schedule to the Act by 
taking the net profit as per profit and 
loss account and adding thereto the 
various amounts therein mentioned and 
deducting the amounts like capital re- 
ceipts, profits of and receipts relating 
to business outside India ete. The 
gross profits to be computed for the 
purpose of bonus would not be the 
same as to be computed under the 
Indian Companies Act or the Income- 
tax Act. Under Section 5 of the Act 
the available surplus in respect of 
the two units would be the gross pro- 
fits computed under Section 4 as re- 
duced by the prior charges mentioned 
in sub-clauses (a) to (d) of Section 6. 
All these amounts ie. gross profits, 
available surplus and sums deductible 
from gross profits would be notional 
amounts in that they would not be © 
the amounts which would be comput~ 
ed under the Companies Act for sub- 
mission to the shareholders or for as- 
sessment under the Income-tax Act to 
the taxing authorities. Section 7, 
Clause (a) of the Act further illus- 
trates the point that the direct taxes 
which are to be deducted as prior 
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charges are not to be the same as 
would be assessed by the Income-tax 
authorities under the Income-tax Act. 
That the calculation of direct taxes 
would be on a notional basis is also 
emphasised by Clauses (b), (c), (d) and 
(e) of Section 7. l 


7. The net result seeps to be 
that the legislature intended that sub- 
ject|to the express provisions mention- 
ed, |the employees of a particular 
establishment should be entitled to 
bonus under the Act without any con- 
sideration to facts or matters not men- 
tioned in the Act. The employer is 
to be treated as a separate | juristic 
person liable to pay bonus to ithe em- 
ployees as if the establishment was 
his only venture, no matter, how he 
fared in his other ventures. Even if 
the sum total of his activities, in res- 
pect of his ventures resulted in a loss 
for the accounting year, he; would 
have! to pay bonus subject to the maxi- 
mum specified in Section 10 of;the Act 
to each employee of the establishment 
which was making profits. The profits 
or losses of the other establish- 
ments, although they may form part 
of the composite whole in the account- 
ing to be done under the Companies 
Act or the assessments to be made 
under the Income-tax Act, would be 
wholly alien to consideration and com- 
putation of bonus of the profit-mak-~ 
ing establishments in terms of the Act. 


: The balance-sheet and the 
profit and loss accountof the, Delhi 
Cloth and General Mills as on 30th June 
1965 and for the year ended 30th June, 








dispute between the parties with re- 


terms) of the Second Schedule; to the 
Bonus Act as shown in the main chart 
Ex. M-330 of the Management. The 


gross |profits for the Delhi Cloth Mills 
upees 107-14 lakhs and that for 
tra Bharat Mills Rupees 48-95 
lakhs totalling Rupees .156.09 | lakhs. 
There|is also no dispute that the statu- 
tory depreciation in terms of, Sec- 
tion 6 (a) of the Act was Rupees 
17,52,048/- for the Delhi Cloth Mills 
pees 18,30,969/- for Swatantra 
Mills the total whereof 'comes 
ees 35.83 lakhs. The correspon- 
gures for the development re- 
bate of the two mills add up to 2.72 


| 





lakhs but whereas according to Ex. 


M-330 the direct tax ie. the sum of. 


Income-tax and 
these two units should be Rupees 
52.24 lakhs and Rs. 5.48 lakhs totalling 
Rupees 57.72 lakhs, the employees 
claim that the figure should be no 
higher than Rupees 10.09 lakhs in 
terms of Ex. M-15. 


9. It is well known that under 
the Indian Income-tax Act the total 
profits and gains ofa business are to be 
worked out in terms of Section 28 of 
the Income-tax Act, 1961. Under Sec- 
tion 29 the income referred to in Sec- 
tion 28 is to be computed in accord- 
ance with the provisions contained in 
Sections 30 to 43-A. Section 30 shows 
what deductions are to be allowed in 
respect of rent, rates, taxes ete. for 
premises used for the purpose of a 
business or profession. Section 31 
specifies the amounts deductible in res- 
pect of repairs and insurance of 
machinery, plant and furniture used 
for the purpose of the business. Sec- 
tion 32 deals with depreciation allow- 
able under the Income-tax Act. It 
contains elaborate provisions as to 
how the depreciation is to be work- 
ed out. Section 33 provides for com- 
putation of development rebate in 
respect of the plant or machinery. Sec- 
tion 33-A provides for development 
allowance. Section 33-B provides for 
computation of rehabilitation allow- 
ance. Section 34 lays down the con- 
ditions for the allowance of deprecia- 
tion and development rebate. Sec- 
tions 35, 35-A, 35-B, 35-C and 36 pro- 
vide for special allowances. When 
the total income is ascertained after 
providing for the many allowances 
specified in the Act, Income-tax is 
charged in respect of the total income 
of the previous year as the 
case may be, at rates laid down 
in the Finance Act for the relevant 
year. The Companies Act however is 
not concerned with any other allow- 
ance except the one for depreciation 
under S. 32 of the Income-tax Act and 
the amounts deductible by way of 
development rebate 
allowance under the said Act. 


10. It must follow from the 
above that the liability for direct tax 
under S. 6 (c) must be the one which 
would have to be computed by prin- 
ciples followed in the Income~-tax Act. 
In other words, the liability under S. 6 
(c) must be the notional liability of a 


surtax in respect of 


J 


or development 


Wael Aari 
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venture of which the gross profits are 
own and the prior charges by way 
f depreciation and development rebate 
and development allowance have been 
-computed. The calculation of income 
tax in Ex. M-330 proceeds on the basis 
that the gross profits are Rs. 156.09 
lakhs and the depreciation and deve- 
lopment rebate allowable under S. 6 
(a) and (b) are Rs. 38.55 lakhs leaving 
a margin of Rs. 117.54 lakhs for com- 
putation of income-tax. If this tax is 
quantified at 45% of the said balance 
it comes to Rs. 52.24 lakhs as shown 
in the calculation chart of the Manage- 
ment and sur tax thereon would be 
Rs. 5.48 lakhs. The respondents do not 
dispute that the figure for income-tax 
and sur tax would be as shown by the 
Management if their basic calculation 
is correct; but according to them the 
Management must accept the figure 
given in Ex. M-15. Ex. M-15 proceeds 
on the basis that the total liability of 
the company being Rs. 16.00 lakhs as 
shown at page 4 of the Directors’ 
réport to the shareholders under the 
Indian Companies Act for the year end- 
ed 30th June 1965, the same would be 
allocable to the two units of Delhi 
Cloth Mills and Swatantra Bharat 
Mills in the proportion of Rs. 7.87 
lakhs and Rs. 2.24 lakhs. These figures 
however have no bearing on the com- 
putation of the liability to tax under 
S. 6 (c) of the Bonus Act for the two 
particular units involved in this case. 
It was argued at one stage by the res- 
pondents that cl. (c) of S. 6 is not rela- 
ted to cls. (a) and (b) of the said sec- 
tion. If that were so, there is no rea- 
son why the tax liability at 45% 
should not be calculated on the whole 
of the gross profits ie Rs. 156.09 
lakhs. Ex. M-15 was apparently pre- 
pared on the basis that the total tax 
liability for income-tax purposes of all 
the various units under the ownership 
of the Delhi Cloth and General Mills 
Company Ltd. being Rs. 16 lakhs, 
Rs. 7.85 lakhs and Rs. 2.24 lakhs would 
be attributable to the working results 
of Delhi Cloth Mills and Swatantra 
Bharat Mills. If the direct tax liabi- 
lity be as quantified by the Manage- 
ment in Ex. M-330 the available surplus 
in terms of S. 5 of the Act is Rs. 37.35 
lakhs and allocable surplus under the 
Act being 60% thereof is to be quanti- 
fied at Rs. 23.40 lakhs which works out 
to 7.31 per cent on the annual wage 
bills of all the eligible employees to- 
talling Rs. 306.32 lakhs. 
1972 S. C./20 II G—5 





11. The Act being a self con- 
tained and self-sufficient Act except in 
so far as it refers to the other enact- 
ments therein mentioned and in parti- 
cular the Indian Income-tax Act, it 
becomes irrelevant to consider the 
application of.the Full Bench formula 
of the Labour Appellate Tribunal for 
the computation of bonus before the 
Act of 1965 was enacted. Equally in 
our view it is unnecessary to refer to the 
observations of this Court in The Sree 


‘Meenakshi Mills Ltd. v. Their Work- 


men, 1958 SCR 878 = (AIR 1958 SC 
153) or to M/s. Tulsidas Khirniji v. 
Their Workmen, (1963) 1 SCR 675 = 
(ATR 1963 SC 1007) relied on by learn- 
ed counsel Mr. Phadke for some of the 
respondents. The Act is a complete 
Code and the provisions thereof must 
have effect of their own force. So far 
as the mills before us are concerned, 
the gross profits must be computed in 
terms of second schedule to the Act 
and the available surplus mentioned 
in S. 5 in terms of Ss. 6 and 7 of the 
Act. Where a branch or undertaking 
has to be taken as an establishment 
under the proviso to S. 3 for the pur- 
pose of the Act, the gross profits, prior 
charges, the available surplus and the 
allocable surplus have all to be found 
out by applying that fiction to the 
branch or establishment. When the 
fiction is to have effect with regard 
to all other matters, it is not possible 
to hold that for the purpose of com- 
putation of direct tax it has to be given 
ago-by and the actual realities of the 
situation only ‘in respect of the amount 
of tax payable under the Income-tax 
Act for all the establishments which 
have to suffer taxation together al- 
lowed to displace the fictional or noti- 
onal liability. 


12. In the present case it so 
happens that the bulk of the profits of 
the company (the Delhi Cloth and 
General Mills Company Ltd.) came 
from these two units: some of the 
other units suffered losses while still 
others were not equally profit-making. 
If the argument raised on behalf of 
the workmen was to be accepted and“ 


-if it so happened that the other units 


were greater profit-making branches 
than these two units, greater tax liabi- 
lity might fall on these units thereby 
reducing the percentage of bonus due 
to the employees of these units as a 
whole. That certainly -was not the 
object with which the enactment was 
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passed. Section 7 of the Act itself 
shows that matters extraneous to the 
wo g of the establishment in the 
particular year were not to be taken 
into; account although they could not 
be ignored for computing tax liability 
under the Indian Income-tax Act. 

13. Strong reliance was placed 
by learned counsel for the appellant on 
the decision of this Court in Metal Box 
. Their Workmen, (1969) 1 SCR 750 
R 1969SC 612). Counsel for the 
respondents made valiant efforts to 
persuade us to hold that many of the 
observations therein were obiter and 








different from the one which we have 
to resolve and there are some distin- 
guishing features in that case, namely, 
that the Court was not called upon to 
examine the computation of the figures 
of grpss profits etc. for an establish- 
ment! which came within the proviso 
to S. |3 the observations bearing on the 
question of the computation of direct 
tax under S. 6 (c) of the Act are cer- 
tainly in point. It was pointed out 
there|at p. 775: 

“What S. 7 really means is that 
the Tribunal has to compute the direct 
taxes iat the rates at which the income, 
gains jand profits of the employer are 
taxed| under the Income Tax Act and 
other jsuch Acts during the accounting 
year question. That is the reason 
why §&. 6 (c) has the words “is: liable 
for” and the words “income, gains and 










profits”. These words do not, how- 
ever, mean that the Tribunal while 
computing direct taxes as a prior 


charga has to assess the actual taxable 
income and the taxes thereon.” ' 

With respect, we entirely agree with 
the above observation and in our. view 
no useful purpose will be served by 
referring to the other observations 
bearing on a question with which we 
are not directly concerned. 


14, In M/s. Alloy Steel Project 
v. The Workmen, (1971) 1 SCC 536, 
where ithe project was owned, con- 
trolled) and managed by a Government 
Company, viz., Messrs. Hindusthan 
Steel Iltd., and separate balance, sheet 
and profit and loss accounts of the 
undertaking were maintained, it was 
held thatthe claim of workmen that 
the praject was a part of the Hindus- 
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than Steel Ltd. should be upheld and 
its employees placed on the same foot- 
ing as the other employees of the 
steel company was rejected inasmuch 
as the project which was started in 
the year 1964-65 made no profits right 
up to the year 1967-68. 

15. In the result, we hold that 
the direct taxes under Section 6(c) of 
the Act were properly quantified by 
the appellants in their calculation 
shown in Ex. M-330 and the Tribunal 
went wrong in assessing that liability 
on the basis of Ex. M-15. The award 
will therefore be set aside and modi- 
fied to provide for bonus being given 
to the workers at 7.31 per cent of their 
annual wage bill. The appeal is there- 
fore allowed as indicated above, but, 
in the circumstances of the case, we 
make no order as to costs. 

Award modified. 
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Amrit Banaspati Co. Ltd., Appel- 
lant v. S. Taki Bilgrami and others, 
Respondents. 

Civil Appeal No. 1922 of 1966, D/- 
12-8-1971. 

Bombay Industrial Relations Act 
(11 of 1947), S. 46 (1) — Prohibition as 
to making change in any industrial mat- 
ter mentioned in Sch. II without giv- 
ing notice under S. 42 (1) — Where on 
account. of closure of a shift the em- 
ployer has terminated the services of 
the employees working in that shift as 
they were found to be surplus, the em- 
ployer cannot be said to have made 
any illegal change in respect of indus- 
trial matter mentioned in Sch. II, Item 
I within S. 46 (2). (X-Ref: S. 46 (2).) 
(X-Ref: Sch. H, Item 1). Spl. Civil 
Appln. No. 1261 of 1963, D/- 5-1-1965 
(Bom.) Reversed. (Para 27) 

Item 1 of Sch. II relates only to 
posts and not to the personnel occupy- 
ing the posts. Unless there is a reduc- 
tion in posts Item 1 will have no ap- 
plication and in consequence there is 
no necessity to give a notice of change 
under S. 46 (2) read with S. 42 (1). In 


*(Spl. Civil Appin. No, 1261 of 1963, 
D/- 5-1-1965 — Bom) 
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this case what the employer did was to 
retrench the employees working in that 
shift as they were found to be surplus. 
Therefore, it is a case of reduction of 
persons employed and not one of re- 
duction of the number of persons em- 
ployed. Hence it is not a case of reduc- 
tion of posts. AIR 1959 SC 722, Fol- 
lowed. (Paras 24, 25, 26) 
Cases Referred: Chronological Paras 
(1959) AIR 1959 SC 722 (V 46) = 
(1959) 2 Lab LJ 1, Chaganlal 
Textile Mills Private Ltd. v. 
Chalisgaon Girni Kamgar 
Union 24, 27 
M/s. K. K. Jain and H. K. Puri, 
Advocates, for Appellant; M/s. B. P. 
Maheshwari and S. M. Jain, Advocates 
(for No. 2) and M/s. G. L. Sanghi and 
P. N. Tiwari, Advocates, and M/s. J. B. 
Dadachanji and Co., Advocates, (for 
Na. 3), for Respondents. 


The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.: The short 
question that arises for consideration 
in this appeal, by special leave, is whe- 
ther by terminating the services of the 
three clerks in question, the appellant 
Company had made any illegal change 
within the meaning of S. 46 of the 
Bombay Industrial Relations Act, 1946 


(Bombay Act XI of 1947) (hereinafter - 


to be referred as the Act). 

2. ‘The facts leading up to the 
appeal may be stated. The appellant 
Company was the former proprietor of 
the New Pralhad Mills, Bombay. At 
the material time, namely, 1957, the 
mills were working three shifts in 
some of their departments. On Decem- 
ber 8, 1957, the third shift was closed. 
On January 7, 1958 the appellant issu- 
ed notices to the three clerks Nayak, 
Kelwalkar and Mhatre, with whom we 
are’ concerned in these proceedings, 
terminating their services with effect 
from February 8, 1958. 

3. - The second respondent here- 
in, the union of the workers employed 
in the mills, by their letter dated Fe- 
bruary 7, 1958 requested the manage- 
ment to cancel the notices terminating 
the services of the clerks. The manage- 
ment sent a reply to the Union on Fe- 
bruary 10,1958 justifying their action 
and declining to accede to the request 
of the Union. The exact terms of the 
notices dated January 7, 1958 as well 
as the reply dated February 10, 1958 
will be adverted to later. There was 
also another clerk Dhuri against whom 
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a notice of termination of service had 
also been issued. But we are not con- 
cerned with that clerk in these pro- 
ceedings. j 

4. The Union filed four appli- 
cations before the Second Labour Court 
at Bombay, challenging the termina- 
tion of the services of the four clerks, ` 
referred to above, on the ground that 
the appellant had reduced the clerical 
strength of the Company without fol- 
lowing the procedure prescribed in the 
Act and as such the appellant had com- 
mitted an illegal change. In consequ- 
ence the Union prayed for a declara- 
tion thatthe appellant Company had 
committed an illegal change and fur- 
ther prayed for the reinstatement of 
the clerks after directing the manage- 
ment to withdraw the illegal change. 
An additional ground for reinstate- 
ment was also urged. It was urged 
that the management had also contra- 
vened Section 25-G of the Industrial 
Disputes Act, 1947. On these allega- 
tions the Union after praying for the 
reinstatement of the clerks desired 
also payment of compensation from the 
date of termination of their services 
till their reinstatement. 


5. The main defence of the 
appellant was that no illegal change 
has been made and hence the Labour 
Court had no jurisdiction to entertain 
the applications. They further denied 
that there has been any contravention 
of Section 25-G of the Industrial Dis- 
putes Act, 1947 inasmuch as no clerks 
junior to those whose services were 
terminated had been retained in ser- 
vice. According to the appellant the 
clerks were retrenched as they were 
surplus to the requirement of the 


6. The Labour Court, on a 
consideration of the materials produc- 
ed before it, held that by terminating 
the services of the clerks, the appel- 
lant has really effected a reduction in 
three clerical posts. It is the further 
view of the Labour Court that as this 
reduction of posts had been done with- 
out giving a notice of change under 
the Act, its action was illegal and that > 
the Company was fuilty of making 
illegal change in contravention of Sec- 
tion 46 of the Act. The Labour Court 
further held that so far as Nayak and 
Kelwalkar were concerned the prin- 
ciples of “last come first go” embodied 
in Section 25-G of the Industrial Dis- 
putes Act had been contravened as 
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‘those two clerks were senior to several 
others who were still retained in ser- 
vice, regards the third clerk 
Mhatre, the Labour Court accepted 
‘the appellant’s plea that he was only 
a temporary clerk for the third shift 
and that with the stoppage of the third 
shift) his termination was justified. In 
an order, on the Labour Court passed 





an ofder, on June 19, 1959 directing 
the appellant to withdraw the illegal 
change introduced by it and reinstate 
Nayak and Kelwalkar and also to pay 
them) 50% of their wages including 
Dearhess Allowance till the date of 
reinstatement. The Union’s applica- 
tion, so far as Mhatre was concerned, 
was dismissed. 

7 The appellant appealed to 
dustrial Court at Bombay 
the decision of the Labour 
regarding Nayak and Kelwalkar. 










compensation, wages 
Allowance. At this stage we may say 
atre, whose claim was rejected 
by the|Labour Court, was also granted 
the same relief that was given to the 
other iwo clerks by the Labour Court. 

ult was that the managernent’s 
No. L C. 182 of 1958 stood dis- 
d|and the appeal of the Union, 
No. I. C. 188 of 1959 was allowed. 


9. Aggrieved by these orders 


of the ustrial Court the appellant 
filed the Bombay High Court 
Speciali Civil Application No. 368 of 


1960 under Articles 226 and 227 of the 
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and Dearness . 
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Constitution. This writ petition was 
dismissed in limine by the High Court 
on March 22, 1960. The appellant 
came by special leave to this Court in 
Civil Appeal No. 230 of 1962. 


10. Before this Court the coun- 
sel for the Union conceded that the 
appellant has not violated Section 25-G 
of the Industrial Disputes Act. But 
nevertheless it was urged by the 
Union that the order of the Industrial 
Court confirming the decision of the 
Labour Court was correct, as the 
latter has recorded a finding that the 
appellant had reduced the number of 
posts of clerks and thus committed an 
illegal change without issuing the 
necessary notice under the Act. This 
Court was of the opinion that the main 
basis of the decision of the Industrial 
Court was that S. 25-G of the Indus- 
trial Disputes Act had been violated. 


. That finding of the tribunal was clear- 


ly erroneous in view of the conces- 
sion made on behalf of the Union. This 
Court was further of the view that the 
Industrial Court has not considered the 
correctness or otherwise of the more 
important question decided by the 
Labour Court against the management, 
namely, whether the appellant had 
committed an illegal change in contra- 
vention of the Act. In view of this 
in the order of the 
Industrial Court, by its judgment and 
order dated January 14, 1963 this 
Court remanded the proceedings to the 
Industrial Court to adjudicate upon on 
the above-mentioned aspect. This 
Court further gave a direction that if 
the Industrial Court came to the con- 
clusion that any illegal change was 
made by the management, it was to 
give appropriate relief to the workmen 
concerned and that if, on the other 
hand, it came to the conclusion that no 
illegal change had been made, the ap- 
Hieaisoed filed by the Union had to be 
se 


11. On remand the Industrial 
Court by its order dated July 18, 1963 
has agreed with the findings of the 
Labour Court that by termination of 
the services of the three clerks in 
question, the Company has reduced its 
clerical strength and thus has effected . 
a reduction in the posts of clerks. For 
coming to this conclusion the Indus- 
trial Court has placed considerable 
reliance on the reply dated February 
10, 1958 sent by the appellant to the 
Union. It is the view of the Indus- 
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pellant has indicated in very clear 
terms its intention when it terminated 
the services of the clerks. In the end 
the Industrial Court held that the ap- 
pellant had committed an illegal 
change under Section 46 by not giving 
anotice of change under Section 42 (1) 
of the Act. The Industrial Court also 
gave certain consequential directions 
regarding the amount of compensation 
to be paid to the workmen. 

12. The appellant filed before 
the Bombay High Court Special. Civil 
Application No. 1261 of 1963 under 
Article 227 of the Constitution chal- 
lenging the decision of the Industrial 
Court. The High Court by its judg- 
ment and order dated January 5, 1965, 
after a reference to the material provi- 
sions of the Act, as well ds the terms 
of the notice dated January 7, 1958 
issued to the clerks and the reply dated 
February 10, 1958 sent by the manage- 
ment to the Union, agreed with the 
conclusion arrived at by the Industrial 
Court that the appellant had commit- 
ted anillegal change in an industrial 
matter referred to in Item 1 of Sche- 
dule II without giving the notice of 
change as required by Section 42. It 
is against this judgment and order of 
the High Court that the appellant has 
come to this Court by special leave. 


13. Before we proceed to set 
out the contentions of the learned 
counsel, it may be stated that the ap- 
pellant Company, which was formerly 
the proprietor of the New Pralhad 
Mills had sold the same to the third 
respondent on September 8, 1962. The 
third respondent was not a party to the 
proceedings before the Industrial 
Court when it passed its order dated 
May 3, 1963. Though the appellant 
does not claim any relief against the 
third respondent, it had been implead- 
ed as a party in these proceedings. 


14. Mr. K. K. Jain, learned 
counsel appearing for the appellant, 
urged that by terminating the services 
of the three clerks, in view of the clo- 
sure of the third shift, the Company has 
only effected a retrenchment of surplus 
hands in the employ of the Company. 
There has been no reduction of posts of 
clerks and no such reduction can. be 
considered to have happened in law in 
the particular circumstances of this 
case when the third shift itself was 
closed. The notices had been issued 
to the clerks terminating their services 
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trial Court that in this letter, the ap- | 


as they were found to be surplus. The 
counsel further urged that there has 
been no reduction of posts of clerks 
when it terminated the services of the 
clerks in consequence of the closure of 
the third shift. The question of illegal 
change and contravention of the Act 
will arise only when there has been a 
reduction in the posts of the clerks. 
He also pointed out that the Union 
does not dispute the fact regarding the 
closure of the third shift with effect 
from December 8, 1957. The counsel 
further urged that the third shift was 
resumed on November 1, 1958 and 
notices were issued to the three clerks 
to join the Company, which they did 
not do. The counsel further pointed 
that the letter dated February 10, 1958 
sent by the appellant has been comple-' 
tely misunderstood by the High Court 
and the subordinate tribunals. He 
contended that-there has been no ad- 
mission of reduction of posts made by 
the appellant in the said letter as 
wrongly assumed by the High Court 
and the two subordinate tribunals. 
This error has vitiated the decision of 
the High Court. This contention of 
Mr. Jain has been supported by 
Mr. G. L. Sanghi, learned counsel ap- 
pearing for the third respondent. 


15. On the other hand Mr. 
B. P. Maheshwari, learned counsel for 
the Union, supported in full the deci- 
sion of the High Court confirming the 
orders of the two subordinate tribu- 
nals. The counsel pointed out that the 
appellant by terminating the services 
of the three clerks has really effected 
a reduction in the clerical strength 
of the Company. Such a reduction, 
according to the counsel, amounts in 
law to'a reduction of clerical posts 
attracting the provisions of Ss. 42 and 
46 read with Item 1 of Schedule II of 
the Act. It is his further contention 
that the finding that there has been a 
reduction of posts of clerks is one of 
fact concurrently recorded by the two 
tribunals and affirmed by the High 
Court. On that finding, the counsel 
urged, the view of the High Court that 
the appellant is guilty of effecting an 
illegal change without giving notice of 


- change is justified. 


16. In order to appreciate the 
contentions of the learned counsel of 
both sides, it is pertinent to refer to the 
relevant provisions of the Act. Before 
we refer to those provisions, it should 
be stated that it is common ground 
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that the ann of the third shift was 
stopped on December 8, 1957. Accord- 
nr to the management the work of the 
shift was again resumed on 
ember 1, 1958. It is the further 

a goi the management that the three 
ast e were offered employment, but 
they declined to accept the offer, as, 
accarding to them, the offer was made 
sub’ ect to the condition that the Union 
draws the applications that had 
already been filed before the Labour 
ft. At any rate, one thing is clear, 

n ly, that the working of the third 
shift which was closed on December 8, 


1957, was resumed only on Novem- 
ber 1, 1958 and an offer of employ- 
ment was then made to the three 


workmen. Another aspect to be noted 
is that it was represented before us 
that |no standing orders relating to the 
appellant’s industry had been framed 
or had come into operation at the 
material time. Therefore, the model 
standing orders notified by the Gov- 
ernment were operative. 


17. The notice issued to the 
workmen on January 7, 1958 was as 
ear Sir, 


follo 
i; 

We regret to inform you that 
your |services will no longer be requir- 
ed from 8th February, 1958. This may 
be treated as one month’s notice. 
Yours faithfully, 
for New Pralhad Mill 

Sd/- 





Superintendent.” 

i The letter dated Febru- 
ary 10, 1958 sent by the appellant to 
the Union was as follows: 

“Dear Sir, 
Re: No. N. D. 5090/57, d/ 


7-2-1958 application under Rule 53 of 
B. I. R. Act, Shri S. A. Nayak. 


With reference to the above we 
have to inform you that Shri Nayak’s 
services were terminated with a 
month's notice, owing to closure of 
8rd shift, which necessitated a reduc- 
tion in our clerical strength. We may 
point out that clerks have been reduc- 
ed fro all Departments, according to 
juniority and further reductions are 
still contemplated and the cases of other 
juniors like Shri Sharma and Shah are 
also der consideration. As such re- 
duction has not effected any increase 
in work load, and as the individual 
clerks who are reduced are offered all 
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their legal dues, we submit that Notice 
of change is not necessary. 
We submit that whatever is done 


is legal and proper and regret we can- - 


not comply with your request. 
Yours faithfully, 
Sd/- 


for New Pralhad Mills, 
Manager.” 
19. Now we will refer to the 
material provisions of the Act. Sec- 
tion 35 (1) of the Act provides for the 
procedure for framing of standing 
orders in regard to matters mentioned 
in Schedule 1 of the Act. Under sub- 
section (5) the model standing orders 
notified by the Government would 
apply till standing orders framed 
under the section come into operation. 
We have already referred to the fact 
that there are no standing orders 
framed by the appellant Company re- 
lating to its industry at the material 
time. Section 40 (1) provides that 
standing orders for the time being in 
operation shall be determinative of 
the relations between the employer 
and his employee in regard to all in- 
dustrial matters referred to in Sche- 
dule I. Item 3 of Schedule I deals 
with: 
“Shift working including notice to 
be given to employees of starting, al- 


‘ teration or discontinuance of two or 


more shifts in a department or depart- 
ments.” 

Item 10 in the same Schedule again 
relates to: 


“Termination of employment in- 


cluding notice to be given by employer 
and employee.” 

20. The model standing order 
8 (1) (ce) provided that whenever an 
additional shift is started, altered or 
discontinued, seven days’ notice has to 
be given, but one month’s notice will 
have to be given if as a result of the 
discontinuance of the shift any per- 
manent employee is likely to be dis- 
charged. There is no grievance in the 
case before us that the requisite notice 
regarding the stoppage of the third 
shift has not been given. Similarly, 
standing order 23 (1) provided that 
employment of a permanent employee 
may be terminated by one month’s 
notice or on payment of one month’s 
wages (including all allowance in lieu 
of notice). We have referred to these 
provisions in order to appreciate the 
contents of Item 1 of Schedule II with 
which we are concerned in this appeal. 
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21. Section 42 (1) of the Act 
provides for an employer intending to 
effect any change in respect of an in- 
dustrial matter specified in Sch. II to 
give notice of such intention in the 
prescribed form to the representatives 
of the employees. The other authori- 
ties to whom a copy of such notice is 
to be given as well as the publication 
to be given to the said notice are also 
contained’ therein. A notice under 
Section 42 (1) is called “notice of 
change”, Section 46 (2) prohibits an 
employer from making any change in 
any industrial matter mentioned in 
Schedule IL without giving the notice 
of change as required by the provisions 
of sub-section (1) of Section 42. Item 1 
of Schedule II runs as follows: 


“Schedule II 


(1) Reductions intended to be of 
permanent or semi-permanent charac- 
ter in the number of persons employed 
or to be employed in any occupation 
or process or department or depart- 
ments or in a shift not due to force 
majeure.” 


22. We have already indicated 
that the Industrial Court, in particu- 
lar, has placed very great reliance on 
the letter dated February 10, 1958 for 
holding that by terminating the ser- 
vices of the clerks, the appellant has 
really effected a reduction in the 
clerical strength of the establishment 
which has the effect of reducing the 
posts of clerks. In fact the Industrial 
Court goes further and holds that 
there is an admission by the manage- 
ment itself in the said letter regarding 
their having effected reduction in the 
posts of clerks. This interpretation 
has found favour with the High Court. 


23. We are not inclined to 
agree with the learned Judges of the 
High Court in the interpretation plac- 
ed on the letter dated February 10, 
1958. The letter which has to be read 
as a whole clearly indicates that the 
termination of the services of the 
clerks was necessitated owing to the 
closure of the third shift and that the 
reduction in the clerical strength in 
consequence of such termination has 
not resulted in any increase in the 
work load of others. This itself clear- 
ly shows that the appellants have not 
effected any reduction in the posts of 
clerks. On the other hand, they have 
only effected a retrenchment of the 
clerks, whom they considered to be 
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surplus, in consequence of the closure 
of the third shift. There is a marked 
difference between the matters dealt 
with under Items 3 and 10 of Sche- 
dule I and Item 1 of Schedule Il. 


24. Item 1 of Schedule II has 


- come up for consideration before this 


Court in Chaganlal Textile Mills Pri- 
vate Ltd. v. Chalisgaon Girni Kamgar 
Union, AIR 1959 SC 722. After an 
analysis of the contents of Items 3 and 
10 of Schedule I and Item 1 of Sche- 
dule IT, it has been held that Item 1 
relates only to posts and not to the 
personnel occupying the posts. Dealing 
with Item No. 1 of Schedule II this 
Court observes as follows: 

“Furthermore, the language of 
Item No. 1 of Schedule II clearly refers 
to a reduction in posts. It deals with 
the reduction not of persons employed 
but with the number of persons em- 
ployed. Therefore it clearly contem- 
plates posts. Again, this item also re- 
fers to the number of persons to be 
employed. That of course has nothing 
to do with the retrenchment of persons 
actualy employed. Again, when a 
notice of change in respect of Item 
No. 1 of Schedule II is to be given, it 
is not to be given to any employee but 
to the representative of the employees 
which would include a union of em- 
ployees. It could hardly have been 
intended that when employees were to 
be retrenched they would not be given 
any notice.” 

25. From the above observa- 
tions, it is clear that unless there is a 
reduction in posts, Item 1 of Sche- 
dule II will have no application and in 
consequence there is no necessity to 
give a notice of change under Sec- 
tion 46 (2) read with Section 42 (1) of 
the Act. In the light of the above 
principles, if we examine the facts of 
the case before us, it is clear that on 
the closure of the third shift what the 
employer did was to retrench the em- 
ployees working in that shift as they 
were found to be surplus of post 
of clerks in the establishment. 
Therefore, it was a case of re- 
duction of persons employed and not 
one of reduction of the number of per- 
sons employed. Hence it is not a case 
of reduction of posts. 

26. The matter also can be con- 
sidered from another point of view. 
Item No. 1 of Schedule II leaving out 
the portions which are not necessary 
for the present case refers to: 
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“reduction inetnded to be of per- 
mahent or semi permanent character 
In the number of persons to be em- 
ployed in a shift.” 


ad in that manner it is clear that 
shift is not abolished but is work- 


the shift. Under such ‘a contin- 
y it may be considered .that the 
oyer has effected a reduction in 
posts occupied by the. persons 
e services have been terminated, 
hich case it will be an illegal 
ge unless notice has been given 
zi Section 42 (1) as contemplated 


a the number of persons: employ- 





by Section 46 (2) of the Act. That is 
for tance twenty persons occupying 
twenty posts are necessary to , work a 
shift and if five persons are sent out, 
that |will amount to.a reduction `of 
five |posts, in consequence of which 
the work load on the remaining fifteen 
persons may be more. In these cir- 
cumstances the Act provides for giving 
a notice of change and under S. 42 (1) 
copies of such notice have to be given 
apart from the representative ,of em- 
ployees, to the Chief Conciliator and 
other’ officers mentioned therein. That 
ill be a case of reduction of posts. 
hen the working of the entire 
is stopped there is no question of 
a reduction in the number of persons 













ent of all the persons employed 
in that shift which has been stopped. 
Such case will not attract Item No. 1 
of Schedule II to the employees 
whose services have been so terminat- 
the consequence of the closure 
entire shift. Though‘ other 
ies are available to them in law, 
but they cannot invoke Item No. 1 of 
hedule I. i 


2%. We may also refer briefly 
to thej facts of the case reported in 
AIR 1959 SC 722. On July 9, 1957 the 
Company therein gave notice that the 
working of the second shift in, their 
mill would be discontinued after one 
month! On August 9, 1957 the second 
shift Was actually closed in terms of 
the notice. Fourteen employees, who 
were not workmen in the second shift 
but mo services were necessary to 
make arrangements ready for the 
secondi shift to start working, , were 
served with the notice on September 1, 
1957 sree their services were terminat- 
ed. ey were paid retrenchment 
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and the employer effects :a reduc-~ 


ing to law. On November 9, 1957 the 
Company gave a notice called “notice 
of change” that it wished to abolish 27 
posts including the posts held by the 
14 employees, whose services were ter- 
minated by the notice dated Novem- 
ber 1, 1957. Even under those cir- 
cumstances this Court held that the 
notice given on November 1, 1957 ter- 
minating the services of 14 employees 
was only by way of retrenchment and 
was legal. It was further emphasised 
that as the said notice was legal, it did 
not cease to be so because within eight 
days a notice of change was also given. 
In the case before us it is not contend- 
ed that the three clerks to whom 
notice had been given on January 7, 
1958 were not given proper notice and 
that their dues have not been paid. 
Nor is it contended that after the ad- 
mitted closure of the third shift with 
effect from December 8, 1957 the ser- 
vices of these three clerks did not be- 
come surplus to the appellant. We 
are satisfied that the notice dated 
January 7, 1958 is only a notice of re- 
trenchment of surplus staff. By that 
notice the appellant has not effected 
any reduction in posts so as to attract 
Item No. 1 of Schedule H, read with 
Sections 42 (1) and 46 (2) of the Act. 
If that is so, it follows that by- ter- 
minating the services of the three 
clerks, the appellant has not made any 
illegal change within the meaning o 
Section 46 of the Act, ` 
28. In consequence, the judg- 
ment and order of the High Court are 
set aside and the applications filed on 
behalf of the three clerks before the 
Labour Court will stand dismissed. 
The appeal is allowed. Parties will 
bear their own costs. 
Appeal allowed. 
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Constitution of India, Art. 136 — 
Appeal to Supreme Court by special 
leave — Conviction of appellant by 
High Court in appeal against acquittal 
— Decision of High Court based on 
ample evidence on record — Supreme 
Court did not interfere. (Para 28) 


Appellant in person and Yogesh- 
war Prasad, Advocate amicus curiae, 
for’ Appellant; B. P. Jha, Advocate, for 
Respondent. 

The Judgment of the 
delivered by 


l SHELAT, J.:— At all material 

times the Central Government was the 
controlling authority for disposal and 
distribution of fertilizers. As such, it 
used to make allotments to the various 
States. In Bihar, the fertilizers allot- 
ted tothat State used tobe distributed 
through various depots, which worked 
under the Bihar State Co-operative 
Marketing Union (hereinafter referred 
to as the Union). The appellant .and 
one Rameshwar Singh were, during 
the period from July 1, 1962 to 
June 30, 1963, the general manager 
and watchman respectively at one such 
depot at Dighwara. 

2. From out of the allotment 
made to Bihar, the Union, by its order 
dated September 22, 1962, directed 
Sindri Fertilizers to dispatch 72 tons of 
ammonium sulphate to Dighwara 
Depot. The appellant, as the manager of 
that depot, was informed of this order, 
first by a telegram and then by a 
letter of confirmation, so that the ap- 
pellant knew of the order. In accord- 
ance with the said order, Sindri Ferti- 
lizers dispatched 72 tons of fertilizers 
by railway under railway receipt 
No. 989658, dated December 7, 1962 
(Ex. 9), and informed the Union of 
that fact. A copy of the dispatch ad- 
vice was also forwarded to the appel- 
lant. The bill in respect of the con- 
signment was sent to the Union which 
was paid by the Union. 

3. On November 11, 1962, 
(sic 1963) the Union transferred 
the appellant and directed him to 
hand over charge of the depot 
to his successor, wit. Haidri. As 
the appellant failed to do so and 
went away locking the depot, the 
Union had to request the Sub-Divi- 
sional Officer, Dighwara to break open 
the lock and take charge of the depot. 
Tt was then only that the appellant 
started from May 13, 1964 and onwards 
handing over charge to Haidri. Even 


Court was 
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then he did not completely hand over 
the charge. In the meantime the 
Union had asked several depots, in- 
cluding Dighwara Depot, to send parti- 
culars of consignments received by 
them during the year 1962-63. This 
was for the purposes of the Union’s 
annual accounting. The appellant fail- 
ed to send the particulars in spite of 
repeated reminders from September 5, 
1963 to June 22, 1964. At last, on 
November 11, 1964 the appellant was 
suspended from service on the charge 
of insubordination. 


7 4, The accounts of Dighwara 
depot had been audited in October 
1963. The Union received the audit 
note on August 25, 1964 from which it 
learnt that the fertilizers dispatched 
under the railway receipt dated De- 
cember 7, 1962 were not accounted for 
in the depot’s books. An enquiry fol- 
lowed which revealed that the said 
consignment was delivered by the rail- 
ways under the signatures of Ramesb- 
war, but was not entered in the de- 
pot’s stock register or in any other re- 
gister. first information report 
(Ex. 7) was thereupon lodged against 
the appellant and Rameshwar under 
Section 409 of the Penal Code. During 
the trial before the Sessions Court the 
appellant, as also the said Rameshwar, 
denied the charge of misappropriation 
challenging the prosecution case as to 
entrustment of the said consignment 
to them, and their dominion over it. 


5. The facts which were not 
in dispute before the Trial Court 
were: (1) that the appellant was work- 
ing as the general manager of Digh- 
wara Depot during 1962-63, and as 
such was a public servant; (2) that the 
said consignment was dispatched from 
Sindri and arrived at Dighwara rail- 
way station on December 12, 1962 and 
was delivered the next day; and (3) 
that the said consignment was not en- 
tered in the books of the depot. Apart 
from these facts, there was evidence 
regarding allotment of the fertilizers 
to the State by the Central Govern- 
ment from Sindri Fertilizers, allotment 
by the Union of 72 tons to Dighwara 
Depot, the Union’s order on Sindri 
Fertilizers to dispatch that quantity to 
Dighwara Depot, intimation of the 
said order to the appellant by a copy 
of that order co g an earlier 
telegram to him, the railway receipt 
(Ex. 9), and a copy of the dispatch 
advice No. 62, dated December 2, 1962 
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(Ex. 19) to the Union showing the dis- 
patch of the goods by Sindri Fertilizers 
under the said railway receipt, entries 
made] in the Union’s books on receipt 
of the dispatch advice (Ex. 19), entries 
in the railway registers at Dighwara, 
dated| December 12 and 13, 1962 to- 
gether with the signatures therein of 
Rameshwar showing the unloading and 
delivery of the said consignment to 
Rameshwar on production by ‘him of 
the railway receipt (Ex. 9), the opi- 
nion of the handwriting expert: corro- 
borated by the evidence of thé goods 





clerk (P. W. 6) showing that thei signa- 
tures in the said railway register were 
those lof Rameshwar as against his 


deinal| that they were his signatures 
and entries from the railway registers 
and two other railway recepits show- 
ing one earlier consignment and two 
later ¢onsignments, of which délivery 
had been taken by Rameshwar on be- 
half of the appellant. 

6. The Trial Judge was, how- 
ever, of the view (a) that in the ab- 
sence of an endorsement by the appel- 
lant on the railway receipt (Ex, 9) it 
could not be said that Rameshwar was 


authorised by him to take delivery of 
the consignment, (b) that though the 
railway registers bore Rameshwar’s 


signatures there was a possibility of 
the goods clerk (P. W. 6) having ‘taken 
advantage of Rameshwar being not “a 
very much literate person” and thus 
having| obtained his signatures, (c) that 
there was no satisfactory proof that 
the appellant had received the railway 
receipt and therefore, any one intend- 
ing chief could have intercepted it 
and obtained delivery of the goods 
from the goods clerk after managing 
to take| Rameshwar’s signatures in the 
railway registers, and (d) that in the 
absence of a general authority given 
by the|appellant to Rameshwar or a 
specific] authority by way of an en- 
dorsement on the railway receipt as 
required by the conditions on the rail- 
way re¢eipt, it could not be held that 
a was the appellants autho- 
rised agent. The Trial Judge appears 
to have been impressed also by the 
itted by the goods clerk that 
on December 12, 1962 he allowed the 
unloading of the goods without , the 
production of the railway receipt. Ac- 
cording to him, that fact, coupled with 
the delivery of the goods on a railway 
receipt which bore no endorsement 
of the appellant, indicated that some 
amischief) had been played by some: one 
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in which “the railway employees plae- 
ed themselves in the position of ae- 
complices for the same”. He was also 
impressed by the fact that the prose- 
cution had failed to adduce reliable 
evidence in respect of the removal of 
the goods from the railway station to 
He declined also to draw 
any inference against the appellant 
from his subsequent conduct (a) in 
failing to comply with the demand by 
the Union of particulars of consign- 
ments received by him during 1962-63, 
and (b) in failing to hand over charge 
to Haidri until the Sub-Divisional Offi- 
cer had to be requested to take charge 
of the depot. The Trial Judge was of 
the view that the failure to hand -over 
the charge was not due to any recal- 
citrance on the part of the appellant 
as the delay in doing so was due to (a) 
his being on medical leave, and (b) the 
refusal of Haidri to take charge as 
evidenced by his letter (Ex. A-1) dated 
October 5, 1964. In this view he held 
that the prosecution failed to establish 
that the appellant received the rail- 
way receipt, that he authorised Rame- 
shwar to take delivery on his behalf, 
and that therefore, there was no satis- 
factory evidence of entrustment of the 
goods or their misappropriation by 
him. The result was that he acquitted 
both the appellant and Rameshwar. 


7. In an appeal against the said 
acquittal, the High Court disagreed 
with the reasoning of the Trial Judge 
and reversing his judgment convicted 
the appellant and the said Rameshwar 
under Sec. 409 and sentenced the ap- 
pellant to five years’ rigorous impri- 
sonment and a fine of Rs. 10,000/-, in 
default two years’ further rigorous 
imprisonment. The appellant has chal- 
lenged in this appeal the High Court’s 
judgment and order of conviction and 
sentence. 


8. The High Court first set out 
the undisputed facts, namely, the ap- 
pellant and Rameshwar being the 
manager and watchman respectively 
of Dighwara Depot at the relevant 
time, the Union having allotted 72 
tons of fertilisers to that depot, its 
order on Sindri Fertilizers to dispatch 
72 tons to Dighwara Depot and the dis- 
patch thereof having been made under 
a railway receipt in the name of the 
appellant as the consignee. Next, the 
High Court accepted the evidence of 
the goods clerk (P. W. 6) that the con- 
signment arrived at Dighwara railway 
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station on December 12, 1962 when it 
was unloaded and delivery thereof was 
given to Rameshwar the next day on 
production by him of the railway 
receipt. The High Court explained 
that the goods were loaded on Decem- 
ber 2, 1962, although the railway 
receipt therefor was prepared on De- 
cember 7, 1962, and that therefore, the 
goods could not be said to have arriv- 
ed in an unusually short period as ap- 
prehended by the Trial Judge. Nor was 
there any mystery about Sindri Ferti- 
lizers having dispatched the railway 
receipt on a Sunday, or about the fact 
of the goods having been unloaded on 
the very day of their arrival without 
the railway receipt having then been 
produced. There was nothing wrong in 
doing so as the unloading was done 
after obtaining Rameshwar’s signature 
in the placement register and delivery 
was given the next day after produc- 
tion of the railway receipt by him. The 
High Court also felt ‘no difficulty in 
holding that Rameshwar took delivery 
of the goods on the strength of the rail- 
way receipt which was in the appel- 
lant’s name as the consignee in view 
of the entries in the railway registers 
produced by the goods clerk. These 
signatures, though denied by Ramesh- 
war, were proved through the evidence 
not only of the goods clerk, but also of 
the handwriting expert. 

9. On the question of Ramesh- 
war having been authorised by the ap- 
‘pellant to take delivery, it was true 
that the railway receipt (Ex. 9) did not 
contain the appellant’s endorsement 
and delivery could not be given to 
Rameshwar as provided by the condi- 
tions printed on the railway receipt it- 
self. The prosecution, however, had 
produced two other railway receipts 
(Exs. 9/1 and 9/2) dated 31st/1st Febru- 
ary, 1963 and 19th/20th September, 
1963 which also did not have such en- 
dorsements on them by the appellant. 
Yet, the evidence showed that Ramesh- 
war had been given and had taken 
delivery of goods thereunder. Fur- 
thermore, those goods were duly ac- 
counted in the depot’s books by the 
appellant himself. On these facts, the 
High Court found that Rameshwar 
could not have been given delivery of 
those goods unless the appellant had 
handed over to him the railway receipt 
and unless delivery used to be given 
to Rameshwar, though contrary to the 
railway directions, without there being 
the appellant’s endorsement thereon. 
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10. The High Court next reli- 
ed on the evidence as to the dispatch of 
the railway receipt from Sindri, the en- 
tries relating thereto in the railway 
receipt register of that factory as also 
the evidence of P. W. 15 in that regard. 
Though the railway receipt was dis- 
patched on December 9, 1962, which 
was a Sunday, a fact commented upon 
by the Trial Court, there could not be 
any doubt about its dispatch as it was 
in fact recovered on January 20, 1965 
by the Police from Dighwara railway 
station. Besides this evidence, the High 
Court relied on the evidence disclosing 
the subsequent conduct of the appel- 
lant, namely, (1) his failure, in spite of 
insistent demands of the head office, 
to give particulars of consignments 
received by him during 1962-63, and 
(2) his long delay in handing over 
charge to Haidri after he was trans- 
ferred and his failure, even when he 
at last gave charge, to hand over the 
railway receipt register for 1962-63. In 
the opinion of the High Court these 
defaults were deliberate and not due 
to any medical leave as alleged by him 
(which was never granted to him) or 
other such reasons advanced by him, 
and that the defaults showed his guilty 
awareness that if it was handed over, 
it would show receipt by him of the 
railway receipt and the fact of the 
goods thereunder not having been ac- 
counted by him. On an elaborate seru- 
tiny of the evidence and after examin- 
ing the reasons given by the Trial 
Court for its order of acquittal, the 
High Court concluded that those rea- 
sons could not be sustained, and con- 
sequently, it reversed, as stated above, 
the order of acquittal and convicted 
the appellant and Rameshwar. 


11. When this appeal was call- 
ed out the appellant appeared in per- 
son. On second thoughts, however, he’ 
requested for legal assistance, where- 
upon Mr. Yogeshwar Prasad, who was 
present in the Court at that time, 
volunteered to argue the appellant’s 
ease on his behalf. The appeal was 
thereupon adjourned to enable coun- 
sel to study the case and to take in- 
structions. We are indebted to Mr. 
Yogeshwar Prasad for the assistance 
rendered by him. - 


12. Mr. Yogeshwar Prasad took 
us to the evidence in the course of his 
arguments. At the end, however, we 
came to the conclusion that his conten- 
tion that there was insufficient evi- 
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dened to sustain the appellant’s convic- 
tion could not be upheld, nor was it 
possible to accept his argument that 
the High Court had failed to take into 
account the reasons given by the | 
Court. for its order of acquittal. As 
Mr. Jha pointed out from the High 
Court's judgment, each point raised by 
the a Court was dealt with and ans- 
wered by the High Court, and it was 
after so doing that the High Court 
refused to accept the acquittal order of 
the Trial Court. 


13. There was ample evidence 
of an indisputable character to esta- 
blish that the Union had placed an order 
for 7% tons of fertilizers with Sindri 
factory for Dighwara Depot and had 
requested top priority. In view of that 
request, it was hardly to be wondered 
that the railway receipt in respect of 
that dispatch was posted on December 
9, 1962 although that day happened to 
be a Sunday. That fact could not be 
reliedjon to hold that the railway 
receipt was not received at Dighwara. 
e, it was seized from the railway 
statio their in- 
vestig 


14, As for the dispatch of the 
goods, the evidence of the goods clerk 
was that the consignment arrived at 
Dighw on December 12, 1962 when 
upon Temedhwar giving his signatures 
in the| placement register, the goods 
were unloaded from the five wagons 
wih hed arrived on that day. An 
employee of the Sindri Fertilizers (P. 
W. 15) proved entries dated December 
9, 1962| from the railway receipt regis- 
ter maintained at Sindri showing the 
receipt! by that concern of the railway 
receipt} He also proved copies of dis- 
patch advice having been sent by ‘them 
to the Union and Dighwara Depot (Ex. 
19). The practice was to prepare the dis- 
patch advice in triplicate, one of which 
would be retained at Sindri and one 





by the police during 
tion. 














each uld be sent to the Union at 
Patna and to the concerned depot., This 
evidence clearly shows (1) dispatch of 
the consi ent, and (2) its informa- 
tion having been sent to the appellant 


and the Union. Since the Union receiv- 
ed a copy of the dispatch advice, there 
is no reason to think that a copy of it 
also sent to the appellant was not 
i by him. The appellant, there- 
fore, knew that the consignment of 72 
tons had been dispatched from Sindri 
to Dighwara, and naturally therefore, 
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would be on a look-out for the railway 
receipt therefor. 


15. The evidence of V. P. Sinħa 
(P. W. 4 ) corroborates the evidence as 
to the dispatch of the goods. It proves 
the practice at Sindri to send a dis- 
patch advice to the Union for every 
consignment. He also produced the bill 
register (Ex. 6) showing payment to 
Sindri by the Union for the consign- 
ment which could not have been made 
except upon information that the con- 
signment had been dispatched to Digh- 
wara. It may be that such payment 
ought not to have been made until Digh- 
wara Depot had signalled receipt by it 
of the goods. The payment may, there- 
fore, be said to have been premature- 
ly made. But itis nobody's case that the 
consignment was not dispatched or 
that it did not arrive at Dighwara. In 
fact, its delivery was taken on produc- 
tion of the railway receipt therefor by 
Rameshwar after acknowledging the 
receipt thereof by giving his signatures 
in the railway registers. The dispatch 
of the consignment to Dighwara and its 
delivery therefore, cannot be disputed. 
There is further the evidence of Srivas- 
tava (P. W. 3) and Ansari (P. W. 12), 
both employees of the Union, showing 
that the appellant had been informed 
by a letter dated September 22, 1962 
of the Union having asked Sindri to: 
dispatch to the appellant 72 tons of 
fertilizers. The effect of all this evi- - 
dence is that the appellant knew of the 
order placed with Sindri, of the dis- 
patch of consignment by Sindri to Digh- 
wara, and therefore, he must have 
been expecting the consignment at any 
moment. There is next the fact that a 
railway receipt with the appellant as 
the consignee did arrive at Dighwara 
and was produced by Rameshwar 
before P. W. 6 for the purpose of 
obtaining delivery. 


16. Assuming for a moment 
that the appellant did not receive the 
railway receipt or any intimation as to 
the arrival of the consignment, it is 
impossible to think, in the light of the 
information he had both as regards the 


- order and the dispatch, that he would 


not have made inquiries from the post. 
office and the railway station whether 
the railway receipt and the goods had 
arrived or not. His silence in that 
regard is totally inconsistent with his 
position as the manager and the infor- 
mation he already had. The only con- 
clusion, therefore, which can be drawn 
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from his conduct is that he had receiv- 
ed the railway receipt, which must in 
the ordinary course have come to him 
and he must also have known about 
the arrival of the consignment. If it 
were otherwise, he was bound to make 
frantic inquiries from the railway sta- 
tion, the post office, from Sindri Fer- 
tilizers as well as the Union. On the 
other hand, if he was unaware of the 
arrival of the consignment and its deli- 
very on production of a railway receipt 
in his name, he would not have failed 
to intimate to the Union of his not hav- 
ing received that consignment in res- 
ponse to the several letters from the 
Union asking him to furnish particulars 
of consignments received by him 
during that year. There can be no 
doubt that his failure to do so was 
deliberate, for, he must have realised 
that if he were to inform the Union 
that he had not received the consign- 
ment, the Union would at once cause 
inquiries to be made both at Sindri and 
Dighwara and the matter would at 
once be out. On such an inquiry the 
railway authorities both at Sindri and 
Dighwara were bound to disclose the 
fact of dispatch, the arrival and deli- 
very of the consignment, the person to 
whom its delivery was made and the 
fact of the railway receipt, which was 
in the appellant’s name, having been 
produced at the time of and for the 
purpose of taking delivery. It is easy 
therefore, to understand why the ap- 
pellant kept quiet and did not inform 
the Union that though he had received 


a copy of the dispatch advice from Sin-. 


dri, he had not received the railway 
receipt, or the consignment. 


17. The railway register pro- 
duced by the goods clerk at Dighwara 
and the seizure of the railway receipt 
from that goods clerk by the police 
leave no doubt whatsoever that the 
consignment was dispatched from Sin- 
dri, that it arrived at Dighwara and 
was unloaded on December 12, 1962 
and delivered the next day. It cannot 
also be disputed that the unloading was 
allowed upon Rameshwar giving his 
signatures in the placement register 
and delivery was given the next day 
on his producing the railway receipt, 
and his signing the delivery register 
signifying receipt by him of the con- 
signment, 

18. It is true that the railway 
receipt did not have any endorsement 
of the appellant on it, authoris- 
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ing Rameshwar to take delivery as his 
agent. But Rameshwar could have been 
given delivery in two ways only, either 
his own right or as the appellant’s 
agent. Ordinarily, he would not be 
given delivery in his own right since 
the railway receipt named the appel- 
lant as the consignee, unless the goods 
clerk was privy to an unauthorised 
delivery. The question is, was that so? 
19. But before the goods clerk 
could be held privy to such an unau- 
thorised delivery, we have to take into 
account the fact of Rameshwar having 
been given delivery of consignments 
at least on three other occasions. The 


“evidence shows that Rameshwar had, 


on production of railway receipts by 
him, which were in the appellant’s name 
been given delivery of consignments 
on October 15, 1962, February 14, 1963 
and June 16, 1963 and relevant entries 


“were made in the railway registers to 


that effect. The important thing about 
these deliveries was that they were 
made and taken openly and‘not surrep- 
titiously in the sense that railway 
receipts were produced and accepted, 
entries were made in the railway regis- 
ters and the goods under the three 
consignments were duly accounted in 
the Dighwara Depot registers by the 
appellant himself. Obviously, therefore, 
delivery on all the three occasions was 
given to and taken by Rameshwar not 
in his own right but as the agent of the 
appellant. This could not have happen- 
ed unless the appellant had handed 
over the railway receipts to Ramesh- 
war for taking delivery. There is no 
gainsaying, therefore, that on all the 
three occasions he was held out by the 
appellant to P. W. 6 as his agent. That 
is the clear consequence of the three 
consignments duly registered and ac- 
counted in the depot books by the ap- 
pellant. In the light of this evidence it 
would not be right to jump to the con- 
clusion, in the absence of some evi- 
dence to the contrary, that the goods 
clerk (P. W. 6) was privy to some fraud 
or that he had managed to obtain 
Rameshwar’s signatures in the railway 
registers taking advantage of that 
watchman being not too literate as the 
Trial Judge surmised. If that was so, 
Rameshwar would not have denied in 
his defence that those signatures were 
his; his defence then would have been 
that he had not taken delivery but that 
the goods clerk had dishonestly got 
him to affix his signatures in the rail- 
way registers. 2 
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20. As already stated, 
rahe occasions when Rameshwar took 
delivery, one was before the incident 
in question and the other two there- 
after. It is not possible to appreciate 
why) the two subsequent occasions could 
not be looked into and evidence in their 
regard admitted as the Trial Court an- 


of the 


pears to have thought. Evidence regard- 
ing the three occasions was led to 
show that Rameshwar, at least on those 
three occasions, acted and was' treated 


as the appellant’s agent by P. W. 6 and 
was so held out by the appellant. 


RI. It is true that in respedt of 
the delivery on October 15, 1962 the 
relevant railway receipt was not 
produced, and therefore, it could not 
be ascertained whether it contained an 
endorsement of the appellant or not. 
But the railway receipts in respect of 
the | other two consignments were 
endorse on record and they showed no 





endorsement of the appellant thereon. 
As aforesaid, the goods relating to 
those railway receipts were accounted 
for by the appellant as having been 
received by him and were duly shown 
by in the depot books. By doing 
so, he acknowledged the fact that 
Rameéshwar had been given delivery as 
his agent even in the absence of an en- 
dorsement by him on either of those 
two Tailway receipts. Undoubtedly, the 
goods clerk gave delivery contrary to 
the conditions in the railway receipts 
but failure to observe those condi- 
tions jis not material on the question of 
the appellant’s responsibility. What is 
important is that the appellant had 
held out Rameshwar as his agent to the 
goods} clerk and the goods clerk had 
treated him assuch agent and had not 
insisted .on the necessity of the appel- 
lant’s| endorsement on those two rail- 
way receipts. 


2 These instances indicate a 
cours of conduct on the part of the 
appellant, Rameshwar and the, goods 
clerk las a result whereof the goods 
clerk had given delivery to Ramesh- 
war without insisting on the appel- 
lant’s | endorsement on the railway 
receipts. Probably he did not doso be- 
cause |in a comparatively - small place 
like Dighwara he must have known 
both the appellant and Rameshwar as 
employees of a semi-government insti- 
tution} and must have thought that 
there would be no harm in not insist- 
ing on an endorsement by the appel- 
lant as the consignee. 
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23. In the light of these facts, 
the High Court was justified in its con- 
clusion that Rameshwar had taken 
delivery of the consignment in ques- 


tion as the agent and to the knowledge ` 


of the appellant, and that P. W. 6 gave 
him delivery as such agent, although 
the railway receipt did not contain an 
endorsement by the appellant on the 
footing of Rameshwar having had a 


general authority from the appellant ~ 


to take delivery. There is no doubt that 
the goods under the consignment were 
not entered in the stock register or in 
any other register of the depot, and 


pee were clearly misappropriat- 
ed. 


24, Evidence regarding the 
subsequent conduct of the appellant 
highlighted the appellant’s responsibi- 
lity in connection with the delivery of 
the consignment and non-accounting 
thereof by him. 


25. As already stated, the Union 
authorities had called for particulars 
of consignments received ‘by the vari- 
ous depots. Letters calling for these 
particulars were addressed amongst 
others to the appellant from September 
1963 to May 1964. The evidence shows 
that whereas the other depots complied 
with this requisition the appellant did 
not. This conduct on his part was held 
by the High Court to be significant. If 
he had received the consignment 
through Rameshwar and yet had not 
entered it in the books, he would not 
obviously be in a position to give parti- 
culars of consignments received by him 
during the year. If he were to give the 
particulars but were not to show the 
consignment, with the information of 
its dispatch which the Union had 
through the copy of the dispatch advi- 
ce sent to it by the Sindri Fertilizers, 
the appellant must know that the 
Union was bound to make inquiry as 
to how the appellant had not received 
the consignment. It was for this rea- 
son that the appellant persistently fail- 
ed to furnish the particulars called for 
from him. 


26. The second piece of evi- 
dence disclosing the appellant’s subse- 
quent conduct was equally important. 
He was transferred in November 1963 
from Dighwara to Majhantia. It is 
clear that on one pretext or the other, 
he went on delaying handing over the 
charge of the depot and its registers 
to Haidri He even went away from 
Dighwara locking the depot so that 
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Haidri was not able to take charge. The 
Union authorities at last had to be 
severe with him and suspended him 
from service by its order dated April 
11, 1964, on the ground of insubordina- 
tion. Since the appellant had gone away 
locking the depot. the Union authori- 
ties had also to request the Sub-Divi- 
sional Officer to break open the lock 
and take charge of the depot. This hav- 
ing come to the knowledge of the ap- 
pellant, he started handing over -the 
charge but only in driblets from May 
11, 1964, though he had been transfer- 
red as early as November 1963. On 
August 28, 1964, he at last sent a few 
registers through his father-in-law. 
Mangal Prasad. Significantly, though 
amongst these registers there was the 
railway receipt register for 1963-64, 
such a register for 1962-63 was not 
handed over. But it was not as if that 
register had not been maintained by 
him. The audit report for the year 
1962-63 (Ex. 16) shows that in October 
1963, when the audit was taken, the 
railway receipt register for that year 
was there and the auditor had, along 
with the other registers, inspected it. 
The inference is clear that he failed to 
hand over that register as it would 
show receipt by him of the railway 
receipt for the consignment in ques- 
tion. 

27. Having been taken through 
the evidence by counsel, we have no 
doubt that being aware that if the 
registers were to be handed over to 
Haidri, the fact of the consignment not 
having been accounted for though 
received by him through Rameshwar 
would come out, he deliberately delay- 
ed handing over charge and when at 
last he did so after a long time, he 
purposely did not hand over the rele- 
vant railway receipt register. In our 
view, the Trial Court was not justified 
in holding that the delay was on ac- 
count of a refusal by MHaidri to take 
over the charge. The High Court was 
right in relying on the evidence'as to 
the appellant’s subsequent conduct 
which clearly showed a guilty consci- 
ousness that his responsibility in the 
matter of the consignment would at 
once come out if he were to hand over 
all the registers, particularly the said 
railway receipt register. 


28. There was, in our view, 
ample evidence to justify the High 
Court to come to the conclusion which 
it did. It was also justified on a scru- 
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tiny of the evidence in refusing to ac- 
cept the reasoning of the Trial Court. 
We, therefore, do not agree with the 
appellant’s contention that in doing so 
the High Court failed to take into con- 
sideration any part of the reasoning off 
the Trial Court. In the result, the ap- 
peal fails and is dismissed. 

Appeal dismissed. 





AIR 1972 SUPREME COURT 319 
(V 59 C 68) 
(From: Industrial Tribunal, Maharash- 
tra—Bombay)* 
G. K. MITTER, C. A. VAIDIALIN- 
GAM AND P. JAGANMOHAN 
REDDY, JJ. 


The Workmen employed by the 
Greaves Cotton & Co. Ltd. etc., Appel- 
lants v. Greaves Cotton & Co. Ltd. 
etec., Respondents. 


Civil Appeals Nos. 1239 to 1241 of 
1966, D/- 24-8-1971. 


Industrial Disputes Act (1947), Sec- 
tion 10 — Tribunal — Jurisdiction of 
— Once a Tribunal is vested with the 
jurisdiction to entertain the dispute 
which is validly referred, it does not 
cease to continue that jurisdiction 
merely because the claim made goes 
beyond the wage which takes work- 
men out of that category and make 
them non-workmen. What has to be 
seen is whether - on the date of the 
reference there was any dispute in res- 
pect of the workmen which could be 
referred under the Act to the Tribunal. 
(X-Ref:— Ss. 2 (k) and 2 (s)). (Case 
Law discussed). (Para 13) 


Where on the date of reference 
the persons belonging to the supervi- 
sory staff of a factory came within 
the definition of “workmen” the Tri- 
bunal had jurisdiction to decide their 
dispute relating to pay scale and the 
Tribunal does not lose its jurisdiction 
to prescribe the pay scales and the 
dearness allowance either by reason of 
the fact that the maximum will go be- 
yond Rs. 500/- or that even the initial 
pay demanded will be more than 
Rs. 500/-. Provided that at the time of 
adjudication there are some at least in 
the category who are workmen. If 
there are no workmen of the category 


*(Ref. (L.-T.) Nos. 84, 112 and 121 of 
1959, D/- 1-10-1965 — Ind. Tri 
Maharashtra—Bom.) 
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with respect to whom a dispute has 
eae referred the Tribunal cannot he 
called upon to prescribe a wage struct- 
ure|for non-existng workmen, nor does 
th have the jurisdiction to do so. The 
ute in this sense must be deemed 
ve lapsed. Non-workmer as well 
as workmen can raise a dispute in 
ed of matters affecting their 
oyment, conditions of service, ete. 
where they have a community of in- 
terests, provided they are direct and 
are not remote. > (Paras 13, 16, 17) 
Referred: Chronological Paras 
(1966) AIR 1966 SC 305 (V 53)= 
(1966) 1 SCR 25, All India 
R serve Bank Employees’ Asso- 
ciation v. Reserve Bank of India 13 
(196 ) AIR 1964 SC 689 (V 51)= 
CA Nos. 272—280 of 1962, D/- 
14-11-1963, ve Cotton & 


setts 








). ATR 1958 SC 1026 (V 45)= 
58) 2 Lab LJ 498, Workmen 
of I ahingeapara Tea Estate v 


p of Dimakuchi Tea Estate 15 


D geapara Tea Estate `; 15 
(1949) AIR 1949 FC 111 (V 36)= 
(1949) 1 Lab LJ 245, Western 
India Automobile Association ‘v. 
Industrial Tribunal Bombay . 15 


Js. K. T. Sule, M. G. Phadnis and 
Vineet Kumar, Advocates, for Appel- 
lants. (In all the appeals); M/s. G. B. 
Pai, P. N. Tiwari and P. K. Rele! Advo- 
cates, and M/s. J. B. Dadachanji and 
: dvocates, for Respondents. (In 
all Appeals). 

àe Judgment of the 
delivered by 

. JAGANMOHAN REDDY, J:— 
Thes three Appeals are by the’ Work- 
men of the three Respondent Companies 
ar ty — Civil Appeal No, 1239 





Court was 


of 1966 is against Greaves Cotton & 
Co. Ltd., Civil Appeal No. 1240 of 1966 
is against Greaves Cotton & Crompton 
Parkinson Pvt. Ltd., (later amalgamat- 
ed in|1966 and a new Company form- 
ed as| Crompton Greaves Ltd.), and 
Civil Appeal No. 1241 of 1966 is against 
Kenyon Greaves Pvt. Ltd. 

On the 29th Apri? 1958 a 
ch of demands was presented by 
the orkmen through their Trade 
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Union Greaves Cotton and allied Com- 
panies employees’ Union to the Res- 
pondents in the above three Appeals 
and to Ruston & Hornby India Pvt. 
Ltd. These demands were in respect of 
the wage scale, dearness allowance, 
leave gratuity etc. After the concilia- 
tion proceedings under sub-sec. (4) of 
S. 12 of the Industrial Disputes Act 1947 
(hereinafter called the ‘Act’) had failed 
the disputes in respect of the aforesaid 
matters were ultimately referred by 
the Maharashtra Government to Shri 
P. D. Sawarkar for adjudication under 
Sec. 10 (1) (d) read with S. 12 (5) of the 


Act. In respect of demands made against - 


Greaves Cotton, & Co. Ltd., the refer- 
ence was made on 8-4-59 and 24-12-59; 


-against Greaves Cotton & Crompton 


Parkinson Pvt. Ltd., on 30-5-59 and 
24-12-59 and that against Kenyon Gre- 
aves Pvt. Ltd., on 8-6-59 and 9-1-60 
respectively. We are here not concern- 
ed with the other references. By an 
Award dated 3rd June, 15th and 16th 
June 1960 the Sawarkar Tribunal revis- 
ed the wage scales and dearness allow- 
ance of all. workmen employed by 
those Companies. Ruston & Hornby 
India Pvt. Ltd. appealed against the 
Awards to this Court which by a com- 
mon judgment dated 14th November 
1963 held that the wage scale and dear- 
ness allowance fixed by the Industrial 
Tribunal for the clerical and subordi- 
nate staff did not require any interfer- 
ence and to that extent dismissed the 
appeal. It however set aside the wage 
scale and dearness allowance fixed for 
factory workmen and remanded the 
matter to the Tribunal for fresh fixa- 
tion of wage scale and dearness allow- 
ance with these observations: 


“We allow the appeal with respect 
to the factory workmen and send the 
case back to the Tribunal for fixing 
the wage structure including basic 
wages and dearness allowance and for 
granting adjustments in the light of the 
observations by us. The new Award 
pursuant to this Award will come into 
ore om the same date namely April 


3. When the references were taken 
up by the Tribunal on remand the par- 
ties agreed that in view of the decision 
of this Court -certain references stood 
finally disposed of namely references 
dated 24-12-59 by the workmen in 
Greaves Cotton & Co., Ltd., and in 
Greaves Cotton & Crompton Parkin- 
son Pvt. Ltd. and that dated 9-1-1960 


k 
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by tħe workmen of Kenyon Grea- 
ves Pvt. Ltd. The other three 
which were also held to be finally dis- 
posed of were against the workmen of 
Ruston & Hornby India Pvt. Lid, 
with which we are not concerned in 
this Appeal. The parties however, 
agreed that only three references dated 
8-4-59, 30-5-59 and 8-6-59 by 
Workmen against Greaves Cotton & 
Co., Ltd., Greaves Cotton & Crompton 
Parkinson Pvt. Ltd., and Kenyon Grea- 
ves Pvt. Ltd., survive. During the pro- 
ceedings before the Tribunal two ques- 
tions were raised: 


1) Whether the Supreme Court 
remanded the matter for consideration 
of the dispute in respect of certain 
categories of employees including those 
of the Supervisors; and 

2) Whether it was open to the 

Respondents to claim fixation of ser- 
vice conditions on the basis of indivi- 
dual units. 
On behalf of the employees it was con- 
tended that the dispute regarding the 
Foremen or Supervisors who were in- 
cluded in the term subordinate staff 
was concluded by the Judgment of the 
Supreme Court inasmuch asit had dis- 
missed the Appeal in respect of Clerical 
and subordinate staff. The employers 
on the other hand contended that the 
reference was in respect of the six cate- 
gories of Workmen specified in the 
Supreme Court Judgment which in- 
cluded supervisors. Shri, Athalye who 
was the then Judge of the Industrial 
Court after hearing the parties made 
an order on 14th July 1964, inter alia 
holding: 

1) That the companies were pre- 
cluded from apitating that wage scales 
in the different factories should be fix- 
ed on the basis of individual units; and 

2) that the Sawarkar Award was. 
set aside by this Court in respect of all 
workmen except those who could be 
properly classified as office staff. After 
this order the Respondents were asked 
to file statements regarding compara- 
tive wage scales of Supervisors, in their 
concerns as well as in other concerns. 
These statements were filed without 
prejudice to their contention that the 
Tribunal had no jurisdiction to fix 
wage scale in respect of Supervisory 
staff. The documents filed on behalf of 


‘the third Respondent namely Kenyon 


Greaves Pvt. Ltd., showed that it did 
not employ any staff in the supervi- 
sory grade. Thereafter the references 
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were’ heard by Shri Paralkar who } 
succeeded Shri Athalye as Judge, Ind 


_trial Tribunal. It was contended bef 


him that the Foremen (Supervisc 
were not workmen within the defi 
tion given in the Act and that no w. 
Scales in respect of the Supervisors 
the Respondent Companies should 
fixed. The stand taken by the Apr 
lant was that it was not open to - 
respondent companies to raise 
question whether the Supervisors w 
workmen within the meaning of the, 
as it did not arise on the remand ord 
made by this Court. In the alternat 
it was contended that many Super 
sory workmen, concerned in the ¢ 
pute were drawing a total salary | 
low Rs. 500/- and that even if eve: 
one of them was promoted from i 
category of supervisors or for the s: 
of argument it was held that: Foren 
and Supervisory staff were not wo! 
men within the meaning of the A 
the Workmen had a right to raise 
dispute regarding wage scale and dei 
ness allowance of the Supervisory st. 
because they have a community of : 
terest with them. The Tribunal the 
fore had jurisdiction to entertain t 
dispute in respect of wage scales a 
dearness allowance of the Supervisc 
staff. The Appellant also contend 
on behalf of the Workmen that t 
only question that was pending befc 
the Tribunal was to fix wages for f: 
tory workmen and therefore the Trib 
nal had no jurisdiction to decide at tk 
stage as to which category the wor 
men belonged. 


4, The Tribunal by its Awa 
ofthe Ist October 1965 held after hea 
ing the parties that Supervisors we 
not workmen within the meaning 
the Act and that the claim for revisi 
of wage scale and dearness allowan 
payable to them was in that vie 
rejected. Against this Award the abo 
appeals were filed by special lea 
granted by this Court confined only 
the point whether the decision contai 
ed in paragraphs 15 and16 of ti 
Award was correct. 

5. At the outset it was co: 


ceded by the Parties that Civil Appe 
No. 1241 of 1966 by the Workm: 


. against the Kenyon Greaves Pvt. Lt 


did not survive because there are 1 
persons working in the Superviso: 
capacities and drawing less th: 
Rs. 500/- being the two conditio: 
requisite under Section 2 (s) (iv) of tl 
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Act| to be a ‘Workman’ the non-fulfil- 
ment of which would deprive the Tri- 
bunal of its jurisdiction to determine 
the! dispute; and therefore the appeal 
hasito be dismissed. 
6. Even in respect of the other 
two| Appeals the learned Advocate for 
the Respondent submits that there are 
no workmen working in the Supervi- 
sory capacities and drawing less than 
Rs. |500/- in the other two Undertak- 
ings| in respect of which the Appeals 
have been filed and consequently they 
should also be dismissed. We shall, 
however, deal with this submission 
later on. ; 
T: Before us five contentions 
have been urged by the learned Advo- 
cate|for the Appellant: 
irstly whether the case of 
Pena sh was at all remanded to the 
Tribunal for adjudication by the 
Supreme Court; 
Secondly whether it was open to 
the Respondents to agitate when the 
matter was remanded to the Tribunal, 
for the first time to challenge the 
jurisdiction of the Tribunal to fix 
wage scale and dearness allowance of 
the Supervisors; 
irdly whether Supervisors get- 
ting [less than Rs. 500/- per month on 
the fence date namely the date of 





reference can raise a dispute regarding 
wages which take them beyond Rupees 
500/-. 
Fourthly whether workmen can 
raise|a dispute about non-workmen, as 
regards terms of- employment of non- 
workmen and in what circumstances. 


ifthly whether the Tribunal on 
remand is right in holding that in De- 
cember 1964, none of the Supervisors 
was drawing less than Rs. 500/-. 


: With respect to the first two 
contentions the Appellant’s learned 
Advorate submits that in the Special 
leavel Petition against the Award pass- 
ed by Mr. Sawarkar neither the wage 
scales of Supervisors nor any question 
about the jurisdiction of the Tribunal 
was taised nor was such a contention 
urged before this Court in the Appeals 
mande were partly allowed and re- 








manded by this Court. Even before the 
Industrial Tribunal, after the remand, 
when the respondent companies in com- 
pliande with its orders dated 15-1-54 
submitted statements giving the name 
of orkmen including supervisors 
(urchin) which were covered by the 
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reference and gave their details as 
called for by the said Tribunal, the 
comments of the Appellants which 
were submitted on 27-2-64 were that 
the category of Supervisors was not 
covered by the order of remand, and 
the wage scale and dearness allowance 
for ihat category have been confirmed 
by this Court by its judgment dated 
the 14th November 1963. This was” 
controverted by the Respondents and 
by further supplementary written 
statement dated 16-3-64, each of the 
Respondent Companies it is alleged 
tried to cover up and reagitate the 
matter which had already been settled 
by this Court regarding uniform ser- 
vice conditions for the entire Greaves 
Cotton group of Companies on the 
basis that Greaves Cotton & Co., was 
the principal Company. Even in these 
supplementary written statements it 
is alleged no question was taken up by 
the Respondent Companies that the 
Foremen were not workmen within 
the meaning of the Act. The appellant 
had on 24-3-64 submitted an applica- 
tion to the Industrial Tribunal stating 
that the supplementary written state- 
ments should not be taken on record 
since the issueinthe said supplement- 
ary statements regarding uniformity 
in the wage scale and dearness allow- 
ance was decided by this Court. It also 
urged that the issue regarding Dri- 
vers, Cleaners and apprentices and 
Supervisors were categories remanded 
by the Supreme Court for fixing their 
wage scale should be decided as a 
preliminary issue. 


9. As we have already stated 
the Triubnal gave its decision on the 
two issues which were raised before it 
after this Court had remanded the mat- 
ter. On the other hand it is contended 
by the Respondents that it is not open 
to. the Appellants to raise this question 
because the Special Leave having been 
confined only to the point whether the 
decision contained in paragraphs 15 
and 16 of the Award is correct, it is 
open to it to urge that the Supervisors 
were not workmen. It was pointed out 
that from paragraphs 15 and 16 of the 
Award it is evident that the demand 
for the revision of the wage scale and 
dearness allowance of the Supervisors 
even for the lowest grade on the lowest 
scale made them non-workmen as their 
emoluments exceed Rs. 500/-, which 
decision also clearly indicates that the 
question of fixation of the Supervisors" 
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wage scale and dearness allowance was 
remanded to the Tribunal. It is fur- 
ther stated that this Court had in its 
judgment dated 14th November 1963 
allowed the Appeal with respect to the 
‘Factory workers’ and sent the case 
back to the ‘Tribunal for fixing the 
wage structure forthe ‘factory work- 
men’, that it is implicit in the order of 
remand that the Tribunal would have 
Furisdiction to determine whether any 
employee of the factory was or was 
not a workman within the meaning of 
the Act: that if the Appellant’s conten- 
tion is accepted it would virtually mean 
that this Court by its judgment had 
conferred a jurisdiction on the Tribu- 
nal to deal with the case of non-work- 
men which the Tribunal under the Act 
did not possess; and that the ques- 
tion whether there is community of 
interest between other workmen of the 
Respondents and Supervisors who may 
be non-workmen is a mixed question of 
fact and law, which has not been rais- 
ed before the Tribunal and ought not 
be allowed to be raised for the first 
time before this Court. It is also con- 
tended that the question whether some 
of the workmen could raise 4 dispute 
regarding the grades of the Supervi- 
sors as there is a community of in- 
terest was not the subject-matter of 
the decision in paras 15 and16 of the 
Award, and that since the wages includ- 
ing dearness allowance of all supervi- 
sors at the date of the Award were in 
excess of Rs. 500/- the question of 
considering the claims of the Supervi- 
sors who were non-workmen at the 
instance of supervisor workmen does 
not arise. 


10. Tt is not in our view neces- 
sary to go into these several conten- 
tions except to examine the scope of 
the judgment of this Court in Civil 
Appeals Nos. 272-280 of 1962 dated 14- 
11-1963 (Reported in AIR 1964 SC 689) 
by which the remand was made to the 
Tribunal The order is in the following 
terms: 


“We therefore dismiss the Appeal 
so far as retrospective effect and ad- 
justments as also fixation of wages 
and dearness allowance with respect to 
Clerical and subordinate staff are con- 
cerned. We allow the Appeal with res- 
pect to factory workmen and send the 
cases back to Tribunal for fixing the 
wage structure including basic wage 
and dearness allowance and for grant- 
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ing adjustments in the 
observations made by us. . 


The award of the Tribunal which tt 
Court was considering in the said A 
peals dealt with the Clerical and subo 
dinate staff separately from the fa 
tory workmen. It is in respect of t 
portion of the Award relating to Cler 
and subordinate staff that the Appe 
was dismissed and that dealing wi 
the factory workmen was remande 
Factory workmen had been divid 
into six categories and the employe 
of the Respondents had been direct 
to be fixed with separate wages f 
each category. These six categori 
were: 

i) Unskilled. 

li) Semi-skilled I. 

iii) Semi-skilled IZ 

iv) Skilled I 

v) Skilled IT and 

vi) Skilled MI. 


Apart from this the Sawarkar Tribun 
in para 58 said, in those references 

was concerned with the factory wor 
men of only the three respondent cor 
panies; that different scales of wag 
prevail for different classes of wor 
men but which categories should ` 
placed in which class is not prescribe 
It referred to the wage scale of di 
ferent classes of workmen prescrib: 
by Shri Divatia in which apart fro 
the above six categories, three categ 
ries of Supervisors grade I, II & ] 
were also given. The Tribunal, hov 
ever, while retaining these six categ 
ries introduced a seventh category 

higher unskilled, which as this Cou 
observed was not justified becau 
there cannot be degrees of want 

skill among unskilled class. Apart fro 
this the main attack was on the wag 
fixed for these six categories on tl 
ground that the Tribunal complete 
overlooked the wages prevalent f 
these categories in concerns which 

had considered comparable. This Cou 
observed “but the way in which tl 
Tribunal has dealt with the matt 
shows that it paid scant regard to tl 
exemplars filed before it and did n 
care to make the comparison for fa 
tory workmen in the same way 

which it had made comparison f 
clerical and subordinate staff. In the 
circumstances wage-scales fixed f 
factory-workmen must be set asi 
and the matter remanded to the Trib 
nal to fix wage scales for facto: 
workmen dividing them into six cat 


S. C. 3: 
light of t] 
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gories as at present and then fixing 
wage after taking into account wages 
prevalent in comparable concerns. The 
parties will be at liberty to lead fur- 
ther evidence in this. connection”. It 
is clear from this judgment ‘that the 
- subdrdinate staff and factory work- 
men! were treated separately and we 
cannot accept the contention: of the 
learned Advocate for the Appellant 
thatlin dismissing the Appeal this Court 
had |rejected the contentions: of the 
Respondents relating to the Sunervi- 
sors who according to it were included 
e category of subordinate staff. 
er the Sawarkar Award had after 
iding that there are 3 sub-divisions 
in the category of Supervisors laid 
the scales which were higher 
eripe E regard to its desire to pres- 





the same scales for the three sub- 
ons as those for skilled sttb-divi- 

I. It is also apparent from the 
statements filed that the Foremen or 
Supervisors were divided into’ 3 cate- 
gories according to their pay scales. 
The pay of the Grade I was Rs. ,360-20- 
500, of Grade II Rs. 300-15-360 and of 
Grade TIt Rs. 250-10-300. The 


Appel- 
lants! themselves referred to these 
Supervisors Foremen. Workmen 


as 
under sec. 2 (s) (iv) of the Act means 
any person (including an apprentice) 
emplpyed in any industry to ido any 
skilled or unskilled manual supervi- 
sory lor technical work, “but, does not 
anette any such person who being 
employed in a Supervisory capacity, 
draws wages exceeding Rs. 500/- per 
mensem or exercise either by the 
nature of the duties attached to the 
office or by reasons of the powers vest- 
ed in| him, functions mainly of 4 mana- 
geria} nature”. This Court in remand- 
ing the case of the factory workmen 
had under contemplation all those 
workmen who on the date of the refer- 
ence were employed in a Supervisory 
capacity and drawing less than Rupees 
500/- as these were included in six 


categories of workmen as classified by 
the ce We do not think there 








is an g in the remand order to 
warrant the submission that the case 
of Supervisors was included among 
the category of subordinate staff or 
that it was not remanded. . 


it. After the remand the Tri- 
bunal was justified in holding that this 
Court had set aside the Award. of the 
previgus Tribunal in respect ' of all 
those | workers who could not be pro- 
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perly classified as office staff in which 
the Foremen or Supervisors could not 
be included. It is also not the case of 
the Appellants that workers who were 
working in a Supervisory capacity 
were classified as office staff. In our 
view it was open to both the parties to 
raise all the contentions that were 
open to them because on remand the 
wage structures ofthe factory workers 
including basic wage and their dear- 
ness allowance had to be considered 
afresh. This conclusion is supported by 
the fact that parties were given liberty 
to adduce further evidence in respect 
thereto. A reference to paras 15 and 16 
of the Award to which special leave is 
confined makes it clear that both par- 
ties were proceeding on the basis that 
the Tribunal has jurisdiction to deal 
with those supervisors who under the 
Act are workmen. The only contro- 
versy was whether the Tribunal could 
fix a wage scale for them which will 
ultimately give them a total wage to- 
gether with basic pay and dearness al- 
lowance of over Rs. 500/- p.m. or fix 
a scale which has an initial starting 
salary with dearness allowance in ex- 
cess of Rs. 500/- p.m. which makes 
them non-workmen and thus deprive 
it of jurisdiction to deal with the dis- 
pute. It may be of interest to notice 
the arguments addressed before the 
Tribunal on behalf of the parties. The 
contention by the Companies was that 
though the Supervisors may be in the 
category of workmen at the time of 
the reference the Tribunal would have 
no jurisdiction to revise their wages 
and grant to them at any stage, a total 
emolument exceeding Rs. 500/- as that 
would convert them into non-work- 
men. On the other hand on behalf of the 
employees the submission was that the 
Companies had not raised this ques- 
tion in appeal before the Supreme 
Court and in any case it was not open 
to them to contend that the Tribunal 
had no jurisdiction to revise the wage 
scales of this class as Shri Athalye in 
his order of 14-7-64 had on a consi- 
deration of the judgment of this Court 
held that the question of revision of 
the wages and dearness allowance of 
the supervisors class was to be consi- 
dered by that Tribunal. In our view 
therefore, the dispute relating to the 
Supervisors wage structure and dear- 
ness allowance could, certainly on the 
plea of both employers and employees, 
be determined by the Tribunal. The 


oi. 
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only question that could be raised and 
has been raised was whether the Tri- 
bunal has jurisdiction to fix wage 
scales to go beyond Rs. 500/- and whe- 
ther as a matter of fact there were any 
workmen at the time of the dispute 
who were working in a supervisory 
capacity drawing a wage not exceed- 
ing Rs. 500/-. The Tribunal noted that 
Shri Phadke for the companies did not 
urge that the persons for whom: revi- 
sion was sought are engaged in mana- 
gerial functions or at the time the dis- 
pute arose were all non-workmen so as 
to disentitle them to raise the dispute 
and to exclude the jurisdiction of the 
Tribunal altogether. If it were so, the 
Tribunal observed, the question must 
be deemed to have been impliedly con- 
cluded by the decision of the Supreme 
Court and the interpretation put on it 
by Shri Athalye. It was also not dis- 
puted before it that there were per- 
sons employed in a Supervisory capa- 
city drawing a wage not exceeding 
Rs. 500/~ and who as workmen within 
the amended definition of that expres- 
sion were interested in demanding 
scales which take them beyond Rupees 
500/-. But it was contended by the 
Companies that even. if the employees 
are entitled to raise the demand the 
Tribunal would have no jurisdiction to 
grant it in a manner so as to convert 
them into non-workmen. . 


12. On these contentions the 
Tribunal held that although the Super- 
visors drawing a wage not exceeding 
Rs. .500/- may be entitled to raise the 
demand and ask for a scale which 
would take them beyond Rs. 500/- they 
would not be justified in making a 
claim for a scale which at the very 
commencement would provide them 
with a wage in excess of Rs. 500/-. A 
claim for Rs. 300/- as basic wage for 
the last grade of Supervisors together 
with a claim for dearness allowance 
would come to an amount in excess of 
Rs. 500/- and thus convert the Super- 
visors into non-workmen even at the 
very commencement. Such a claim, the 
Tribunal thought would obviously not 
be tenable because although it may be 
permissible on the grounds of social 
justice to revise the wage scale which 


may be justified by the circumstances- 


in the case it will not be permissible 
for the Tribunal to fix it so as to con- 
vert a workman into a non-workman. 


13. This leads us to the consi- 
deration of the third and the fourth 
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point urged before us namely whether 
the Supervisors getting less than 
Rs. 500/- per month on the crucial date 
which is the date of reference can 
raise the dispute for wages taking 
them beyond Rs. 500/- and whether 
workmen can raise a dispute about 
non-workmen. In our view the Tribu- 
nal has jurisdiction to consider revi- 
sion of wage scale, dearness allowance 
and other emoluments so long as there 
is a category of workmen who are em- 
ployed in a supervisory capacity. and 
drawing less -than Rs. 500/-. Even 
where the workmen in a Supervisory 
capacity ask for a pay structure which 
takes them beyond Rs. 500/- that by 
itself does not preclude its jurisdiction 
to determine what is the proper wage 
structure, for that class or category of 
workmen. The view of the Tribunal 
was that though itis possible for Super- 
visors who are workmen on the date 
of the reference to demand a wage 
scale beyond Rs. 500/-they would not 
be justified in making aclaim fora . 
scale which at the very commencement 

would give them a wage in excess of 
Rs. 500/- so as to take them out of the 
category of workmen and make them 
non-workmen. The learned Advocate 
for the Appellant submits that merely 
because a claim is made by the Super- 
visors for an initial wage in excess of 
Rs. 500/- it does not imply that it will 
be granted or merely for that reason 
deprive the Tribunal of its jurisdic- 
tion to pass an Award in respect of a 
wage which it considers to be fair and 
proper. There is no gain-saying the 
fact that once a Tribunal is vested 
with the jurisdiction to entertain the 
dispute which is validly referred, it 
does not cease to continue that juris- 
diction merely because the claim made 
goes beyond the wage which. takes 
workmen out of that category and 
make them non-workmen. What has 
to be seen is whether on the date of 


the reference there was any dispute in 


respect of the workmen which could 
be referred under the Act to the Tri- 
bunal. In any case can workmen raise 
a dispute about non-workmen even 


_if many or all of them have since the 


reference become non-workmen? In 
All India Reserve Bank Employees’ 
Association v.. Reserve Bank of 
India, (1966) 1 SCR 25 = (AIR 1966 
SC 305), this Court had occasion te 


consider these aspects. In that case 
Class IL and Class III staff of the Re- 
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serve Bank of India through their 
Association and Class IV staff through 
their Union raised an industrial dis- 
pute which was referred by the Cen- 
trall Govt. to the Tribunal. One of 
the items referred concerned scales of 
pay,| allowances and sun matters 
connected with the conditions of ser- 
vice|of the three classes, the most im- 
portant ones being the demand of 
Class II staff claiming a scale com- 
mencing with Rs. 500/-. The Tribunal 
held! that the Class II staff worked in 
a Supervisory capacity and this de- 
mand for a minimum salary of Rupees 
500/4, if conceded, would take the said 
staff out of the category of ‘workman’ 
as defined in Section 2 (s) of the Act. 
Such an Award, and any Award, carry- 
ing wages beyond Rs. 500/- at any 
stage, was according to the Tribunal 
beyond its jurisdiction to make. It 
also held that other workmen could 
not aise a dispute which would in- 
volve a consideration of matters in re- 
lation to non-workmen and that it 
would be even beyond the jurisdiction 
of the Central Government to refer 
such la dispute under the Act. The 
Tribunal therefore made no Award in 
regard to the Supervisory staff in 
Class) II. 








14. This Court held that the 
Tribunal was not justified in holding 
that at a future time an incumbent 
would draw wage in the time scale in 
excess of Rs. 500/-, the matter must 
be taken to be withdrawn from the 
jurisdiction of the Central Govt. to 
make) a reference in respect of him 
and the Tribunal to be ousted of the 
jurisdiction to decide the dispute, if 
referred. Supervisory staff drawing 
less than Rs. 500/- per month cannot 
be ad draw from claiming that they 





should draw more than Rs. 500/- pre- 
sently or at some future stage in their 
service. They can only be deprived 
of the benefits, if they are non-work- 


men at the time they seek the protec- 


tion the Act. It was further held 
that in Section 2 (k) of the Act the 
word |‘person’ has not been limited 


to ‘workmen’ and must therefore re- 

more general meaning. But it 
ot mean any person unconnected 
e disputants in relation to whom 
the dispute is not of the kind describ- 
ed. It could not have been intended 
that although the dispute does not con- 
cern them in the least, workmen are 
entitled to fight it out on behalf of 





Workmen, G. C. & Co. v. G. C. & Co. 


A.I. R. 


non-workmen. But if the dispute is 
regarding employment, non-employ- 
ment, terms of employment, or condi- 
tions of labour of non-workmen in 
which workmen are themselves vitally 
interested the workmen may be able 
to raise an industrial dispute. Work- 
men can for example raise a dispute 
that a class of employees not within 
the definition of ‘workmen’ should be 
recruited by promotion from work- 
men. When they do so the workmen 
raise a dispute about the terms of 


their own employment though inci- 


dentally the terms of employment of 
those who are not workmen is involv- 
ed. But workmen cannot take up a 
dispute in respect of a class of em- 
ployees who are not workmen and in 
whose terms of employment those 
workmen have no direct interest of 
their own. What direct interest suffices 
is a question of fact but it must be a 
real and positive interest and not fanci- 
ful or remote. Hidayatullah, J., as he 
then was, speaking for this Court con- 
cluded at page 45, thus: d 


“It follows therefore that the 
National Tribunal was in error in con- 
sidering the claim of class II employees 
whether at the instance of members 
drawing less than Rs. 500/- as wages 
or at the instance of those lower down 
in the scale of employment. The 
National Tribunal was also in error in 
thinking that scales of wages in excess 
of Rs. 500 per month at any stage were 
not within the jurisdiction of the Tri- 
bunal or that Government could not 
make a reference in such a contin- 
gency. We would have been required 
to consider the scales applicable to 
those in Class II but for the fact that 
the Reserve Bank has fixed scales 
which are admitted to be quite gener- 
ous.” 


15. The case of Workmen of 
Dimakuchi Tea Estate v. Management 
of Dimakuchi Tea Estate, AIR 1958 
SC 353, was referred to with approval. 
There the majority S. R. Dass, C. J, 
S. K. Das, J. (A. K. Sarkar, J., dissent- 
ing) had held that the workmen cannot 
raise a dispute in respect of a non- 
workman one Dr. P. Banerjee 
whose services were terminated by 
the management by paying him one 
month’s salary in lieu of notice. It was 


‘contended that Dr. Banerjee being not 


a workman his case is not one of an 
Industrial dispute under the Act and is 


wo? 
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therefore beyond the jurisdiction of 
the Tribunal to give any relief to him. 
The matter had been referred to a 
Board known as the Tripartite Appel- 
late Board which recommended that 
Dr. Banerjee should be reinstated from 
the date of his discharge. Later the 
Government of Assam referred the 
dispute for adjudication to a Tribunal 
constituted under Section 6 of the 
Act. The Tribunal held that it had no 
jurisdiction to give any relief to him. 
The Appeal to the Labour Appellate 
Tribunal of India, Caleutta was also 
dismissed. Special Leave was granted 
but was limited to the question whe- 
ther the dispute in relation to a person 
who is not a workman falls within the 
scope of an industrial dispute under 
Section 2 (k) of the Act. The majority 
held that where the workmen raise a 
dispute as against their employer the 


“person regarding whom the dis- 
pute is raised must be one in whose 
employment, non-employment, terms 
of employment or conditions of labour 
(as the case may be) the parties to the 
dispute have a direct or substantial in- 
terest.x x xWhere the workmen raise a 
dispute as against their employer, the 
person regarding whose employment, 
non-employment, terms of employ- 
ment or conditions of labour the dis- 
pute is raised, need not be, strictly 
speaking, a ‘workman’ within the 
meaning of the Act, but must be one 
in whose employment, mnon-employ- 
ment, terms of employment or condi- 
tions of labour the workmen as a class 
have a direct or substantial interest.” 
Applying these principles the majority 
came to the conclusion that Dr. Baner- 
jee who belonged to the Medical or 
Technical staff was not a workman and 
the Appellants had neither direct nor 


substantial interest in his employ- 
ment or non-employment and 
even assuming that he was 3&8 


member of the same trade Union it 
cannot be said on the test laid down 
that the dispute regarding his termina- 
tion of service was an industrial dis- 
pute within the meaning of S. 2 (k) of 
the Act. S. K. Das J., who delivered 
the Judgment of the majority in the 
above case also spoke for the Court in 
Workmen v. Dahingeapara Tea Estate, 
AIR 1958 SC 1026. In the Dahinge- 
apara case on the sale of the Tea 
Estate as a going concern the purchaser 
continued to employ the labour and 
some members of the staff of the Ven- 
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dor. The question was whether the 
dispute raised by such workmen re- 
garding the employment of the rest of 
the members of the old staf was an 
industrial dispute. It was held that it 
was. The reference was against the 
outgoing management as well as 
against the incoming management of 
the Tea Estate. It may be noticed 
that under the Agreement of sale an 
option was given to the purchaser to 
continue in employment the members - 
of the staff, it also made the Vendor 
liable for the claims by the members 
of the staff not so retained in service 
by the purchaser. In these circums- 
tances it was held that as between 
the vendor and the discharged work- 
men the latter came within the defini- 
tion of the workmen as they were dis- 
charged during the pendency of conci- 
liation proceedings. This fact how- 
ever, did not make them workmen of 
the purchaser. Even then they were 
persons in whose employment or non- 
employment the actual workmen of 
the Dahingeapara Tea Estate were 
directly interested. The ratio of the 
Western India Automobile Association 
v. Industrial Tribunal, Bombay, 1949-1 
Lab LJ 245 = (AIR 1949 FC 111) as 
also of the later decision in AIR 1958 
SC 353 (Supra), was made applicable 
and the dispute was held to be clear- 
ly an industrial dispute within the 
meaning of the Act. A reference is 
made to the Standard Vacuum Refin- 
ing Co. of India Ltd. v. Its Workmen, 
(1960) 3 SCR 466=(AIR 1960 SC 948), 
where the question relating to the dis- 
pute arising out of the demand for the 
abolition of the contract system of 
employing labour for cleaning and 
maintenance work at the refinery in- 
cluding premises and plant belonging 
to it and for absorbing the workmen 
emploved through the contractors into 
the regular service of the Company 
was considered. The Company object- 
ed to the reference on the ground that: 
(1) ii was incompetent inasmuch as 
there was no dispute between it and 
the Respondents, and it was not open | 
to them to raise a dispute with respect 
to the workmen of some other em- 
ployer namely the contractor; and (2) 
in any case it was for the Company to 
decide what was the best method of 
carrying on its business and the 
Tribunal could not interfere with the 
function of the management. The Tri- 
bunal held that the reference was 
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competent and that the claim was 
justified. Following the Dimakuchi 
case} this Court held that the dispute 
in the present case was an industrial 
dispute because (1) the Respondents 
had ja community of interests with the 
Workmen of the contractor; (2) they had 
also a substantial interest in the sub- 
ject-matter ofthe dispute inthe sense 
that |the class to which they belonged, 
namely workmen, was substantially 
affected thereby, and (3) the Company 
could give relief in the matter. The 
conclusion of the Tribunal that the 
contyact system should be abolished 
was held to be just in the circum- 
stances of the case and should not be 
interfered with. 





6. It would therefore appear 
that the consistent view of this Court 
is that non-workmen as well as work- 
men ican raise a dispute in respect of 
matters affecting their employment, 
lconditions of service.etc., where they 
haveja community of interests, pro- 
vided they are direct and are not re- 
As stated in the Reserve Bank 
ia’s case (Supra) “But workmen 











who are not 
en and in whose terms 'of em- 
ent,. those workmen have no 
direct interest of their own.” ‘At any 
rate as long as there are persons in 
the category of workmen in respect of 
whom a dispute has been referred it 
cannot be said that the Tribunal has 
no Jurisdiction notwithstanding the 
fact that some or many of them may 
become non-workmen during the pen- 
dency of the dispute. In these circum- 
stances the Tribunal in our view was 
wrong in holding that the dispute re- 
garding Supervisors was not maintain- 
able merely because a demand was 
made|for a higher wage scale, which 
would take them out of the category 
of workmen. The Tribunal has juris- 
diction to decide these matters be- 
cause jon the crucial date the super- 
visors| were workmen and merely be- 
cause lof the demand the Tribunal does 
not lose its jurisdiction to prescribe 
the pay scales and the dearness allow- 
ance gither by reason of the fact that 
the maximum will go beyond Rupees 
500/- or that even the initial pay de- 
manded will be more than Rs. 500/-. 
Provided that at the time of adjudica- 
tion there are some at least in the 
aroy who are workmen. 
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17. But the question is if there 
are none at all and all of them have 
hecome non-workmen either during 
the pendency or at the time of adjudi- 
cation, does the dispute survive? 
In other words does the dispute re- 
main a dispute between employers and 
workmen within the meaning of Sec- 
tion 2 (k) of the Act? These ques- 
tions arise out of the fifth contention 
urged before us by the learned Advo- 
cate for the Respondents, namely whe- 
ther in fact there are now any super- 
visors working in any of the Com- 
panies because as the learned Advo- 
cate for the Respondent contends, if 
they are none and they are all non- 
workmen, the dispute lapses and at 
any rate the fixation of a wage scale 
for non-existing workmen would be 
an exercise in futility. The learned 
Advocate for the Appellant contests 
this proposition on the ground that 
even if there are no supervisor work- 
men working in the Companies, the 
matter should be considered by the 
Tribunal inasmuch as any pay scale 
prescribed by it would have retrospec- 
tive operation as from the Ist of 
April ’59 which is what this Court had 
directed while remanding the case 
back to the Tribunal in Civil Appeals 
Nos. 272-280 of 1962. For this reason 
it is said that those workmen who have 
since gone out of thé category of 
workmen or have retired or resigned 
would be entitled to the benefit of the 
pay structure and could recover 
arrears. In the Reserve - Bank case 
(supra) a similar situation had to be 
considered. The reference to the 
National Tribunal was in 1960 and by 
the time the matter came to be de- 
cided all of them were getting wages 
in excess of Rs. 500/- per month and 
were non-workmen. It was held at 
page 46: 


“In view of the fact that all of 
them now receive even at the start 
‘wages’ in excess of Rs. 500/- per 
month, there is really no issue left 
concerning them, once we have held 
that they are working in a supervisory 
capacity.” 


In the result the Appeal was dismissed 
with the observation that it would 
have partly succeeded but for the crea- 
tion of new scales of pay for Class IL 
employees and acceptance of some of 
the minor points by the Reserve Bank. 
It is however, contended by the learn- 
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ed Advocate for the Appellant that in 
that case Mr. Chari had acknowledged 
at page 37 that the scales of pay which 
were awarded were as generous as the 
present circumstances of our country 
permit. In view of this admission it 
is said that this Court made no order 
and therefore that should not be taken 
into consideration in deciding whether 
the matter should be remanded to the 
Tribunal for fixing pay scales of the 
Supervisors. The learned Advocate 
however ignored the observations im- 
mediately preceding the admission 
made by Mr. Chari. It was observed 
at page 37 


"but more than this the minimum total 
emoluments as envisaged by the defi- 
nition of wages, even at the commence- 
ment of service of each and every 
member of Class II staff on January 1, 
1962 now exceed Rs. 500/- p.m. This of 
course was done with a view to with- 
drawing the whole class from the am- 
bit of the reference, because it is sup- 
posed, no member of the class can now 
come within the definition of ‘work- 
man’. We shall, of course, decide the 
question whether the resolution has 
that effect. If it does, it certainly re- 
lieves us of the task of considering 
scales of pay for these employees for 
‘no remit is now possible as no 
National Tribunal is sitting. The 
Seales have been accepted as generous, 
the dispute regarding scales of pay for 
Class II employees under the reference, 
really ceases to be a live issue.” 


The decision, therefore, must be under- 
stood in the light of the above obser- 
ations. The reason for this conclu- 
sion is that if there are no workmen 
of the category with respect to whom 
a dispute has been referred the Tribu- 
nal cannot be called upon to prescribe 
a wage structure for non-existing 
workmen, nor does it have the juris- 
diction to do so. The dispute in this 
sense must be deemed to have lapsed. 
The question therefore to be deter- 
mined in this case is whether as a 
matter of fact there are any workmen 
now working in a Supervisory capa- 
city who are drawing more than 
Rs. 500/-, so that it would be futile for 
us to direct the Tribunal to fix scales 
of pay and dearness allowance in res- 
pect of a category of employees who 
are no longer workmen and with res- 
pect to whom the reference can be 
said to have been withdrawn as in the 
case of the Reserve Bank of India. 


i ee 
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l ' I8. In support of this conten- 
tion that there are in fact no supervi- 
sors at present who can be termed 
workmen in the two Companies the 
learned Advocate for the Respondents 
asked for permission to file an affida- 
vit which permission we gave with 
liberty to the Appellant to file a 
counter. Accordingly the Appellant 
has filed a counter and the Respon- 
dents have submitted their rejoinders. 
In paragraph 3 of the Affidavit filed on 
behalf of the Respondents it is stated 
that the Second Respondent Company 
namely Greaves Cotton & Crompton 
Parkinson Pwt. Ltd. (Crompton 
Greaves Ltd)., employed 15 employees 
in the Supervisory cadre as shown in 
the statement filed in pursuance of the 
Tribunals order dated 15-1-64 but as 
on the date of the affidavit only four 
persons remained in the Supervisory 
cadre Grade II. There are no persons 
employed in other Supervisory grade. 
It was also pointed out that all these 
4 employees were in the Supervisory 
Grade II and drawing a total salary as 
on July 1971 exceeding Rs. 500/- a 
month. In the annexure to the afda- 
vit the reason given was that each one 
of the Supervisors at the time when 
the statement was filed in Janu- 
ary 1964 had ceased to be a Supervi- 
sor. Out of the 15 persons, whose 
names were given, four resigned, 2 
retired, one died, two retrenched and 
two were promoted as Technical Assis- 
tants. The remaining four of them are 
all drawing per month a salary of 
Rs. 545/50 as Grade II, Supervisors. 
These are S/Shri Deshmukh, Gurbax 
Singh, Kaslay and Pastakia. 


19. In so far as Greaves Cotton 
& Co. Ltd., is concerned, it was urged 
that even on 1-1-64 as per Ex. RC2 the 
only three Supervisors who had been 
working with them were drawing a 
salary in excess of Rs. 500/- which will 
take them out of the category of work- 
men. These are G. G. Naik, S. S. Kul- 
karni, M. D. Gupte, who were on that 
date drawing a total salary of Rupees 
505/-; Rs. 581/73, and Rs. 545/58 res- 
pectively. This statement was again 
reiterated in the rejoinder, where it 
was stated that these were promoted 
in 1965, the latter two as Assistant 
Engineers and the former as Superin- 
tendent Cone & tube plant. 


20. The counter-affidavit by 
the Appellant sworn to by the General 
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Secretary of the Greaves Cotton & 
allied Companies Union apart from 


containing averments which are not 
germane to the matter in issue does 
not traverse the specific statement in 


respect of each one of the Supervisors 
nor does it say that any of them were 
still supervisors drawing a salary of 
less than Rs. 500/-. It was because of 
the submission of the learned Advo- 
cate an instructions that there are still 
some |Supervisors employed by the 


Respondents who are workmen ‘within 
the meaning of: Sec. 2 (s) of the Act, 
we had asked him to file a counter 
giving the name of the person or per- 
sons who are still working in that 
capacity and their total emoluments; 
‘but we find from the counter except 
for a bare denial no specific averment 
as aforesaid has been made nor does 
the nter states categorically who 
are the persons who are now working 
as Supervisors and drawing less than 
Rs. 500/-. With the counter were an- 
nexed |two statements Annexure ‘A’ 
exure ‘B’, the former showing 
ors working in Greaves Cotton 
& Crompton Parkinson Ltd., as on 
30-5-59 with wage drawn by them on 
that date, the latter is the statement 
showing list of Supervisors working 
in the!said Company as on Ist Octo- 
ber 1965 and the wage drawn by them 
for the month of September, 1965. 
Merely to state that there were Super- 
visors òn 8-4-59 the day on which the 
Government of Maharashtra made the 
reference or in 1964 or 1965 or to say 
that even today there are Supervisors 
working in that Company- or that the 
Industrial Tribunal went into the ques- 
tion and gave its finding against the 
Company holding that there were De- 
partmental Foremen in the Factories of 
Greaves Cotton & Co. Ltd., does not 
advance the case any further than 
what it} was when we permitted the 
Respondents to file the Affidavit. 









We cannot therefore ac- 
ere denial in respect of the 
crucial point whether today there are 
Supervisors working in the Respon- 
dent Companies who are drawing a 
basic wage -together with dearness 
allowan¢e of less than Rs. 500/- as 
stated im the affidavit and again rei- 
terated the rejoinder. The entire 
argument of the Respondents that any 
decision |given by this Court would be 
otiose is| based upon the existence or 
non-existence of the said fact.’ In 


21. 
cept a 
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view of the omission to state specifi- 


A.LR, | 


cally in the counter the names of the. 


persons who as of now are still work- 
ing as Supervisors and drawing less 
than Rs. 500/- we cannot but hold 
that the averments made by the Res- 
pondents that there are no employees 
who are working at present in a Super- 
visory capacity and who can be said 
to be Workmen have been substantiat- 
ed. If so, for the reasons given the 
issue lapses, as such these Appeals 
will he dimissed but in the circums- 
tances without costs. 


Appeals dismissed. 
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Allahabad)* 
G. K. MITTER AND P. JAGAN- 
MOHAN REDDY, JJ. 

M/s. Bareilly Electricity Supply 
Co. Ltd., Appellant v. The Workmen 
and others, Respondents. 

Civil Appeal No. 1254 of 1966, D/- 
16-8-1971. 

(A) Industrial Disputes Act (1947) 
Sch. IM Item 5 — Bonus — Ascertain- 
ment of available surplus — Principles 
stated — (X-Ref: Payment of Bonus 
Act (1965), Ss. 4, 5) — Case law dis- 


cussed. {Para 8) 
(B) Constitution of India, Art. 226— 
Domestic Tribunals — Observance of 


principles of natural justice — Though 
Evidence Act is not applicable to the 
industrial tribunals that does not mean 
that where issues are seriously contest- 
ed and have to be established and pro- 
ved the requirements relating to proof 
can be dispensed with—(X-Ref: Indus- 
trial Disputes Act (1947), Ss. 10, 11) — 
(X-Ref: Civil P. C. (1908), O. 19). AIR 
1957 SC 882, Explained. (Para 14) 


The application of principle of 
natural justice does not imply that 
whatis not evidence can be acted upon 
On the other hand what it means is 
that no materials can be relied upon 
to establish a contested fact which are 
not spoken to by persons who are com- 
petent to speak about them and are 
subjected to cross-examination by the 
party against whom they are sought to 
be used. If a letter or other document 


*(Adjudication Case No. 10 of 1962, 
D/- 15-11-1965—-Ind. Tri. (3rd) AIL) 
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is produced to establish some fact 
which is relevant to the enquiry the 
writer must be produced or his affida- 
vit in respect thereof be filed and op- 
portunity afforded to the opposite 
party who challenges this fact. This 
is both in accord with principles of 
natural justice as also according to the 
procedure under order III Civil Proce- 
dure Code and the Evidence Act both 
of which incorporate these general 
principles. (Para 14) 


, (C) Industrial Disputes Act (1947) 
Sch. HI Item 5 — Bonus — Ascertain- 
ment of the available surplus — Elect- 
ricity undertaking — Prior charges — 
Claim for depreciation on account of 
double shift — Claim can be allowed 
even if it was not claimed under the 
Income Tax Act—No presumption that 
in Electricity Undertaking the boil- 
ers and turbines must be working for 
more than 8 hours — The fact has to be 
proved by adducing evidence—(X-Ref: 
Payment of Bonus Act (1965) Ss. 4, 5). 

(Paras 16, 17) 


_ (D) Industrial Disputes Act (1947) 
Sch, IN item 5 — Bonus — Ascertain- 
ment of available surplus — Prior 
charges — The amount of income tax 
payable for the bonus year is to be 
calculated after deducting the statu- 
tory depreciation and not notional nor- 
mal depreciation- — (X-Ref: Payment 
of Bonus Act (1965), Ss. 4, 5). Case law 
discussed. (Para 19) 


(E) Industrial Disputes Act (1947) 
Sch. UI item 5 — Bonus — Ascertain- 
ment of available surplus — Prior 
charges — The claim for return on 
working capital — Basis of assets of 
reserve for calculating working capital 
should be as they stood at the beginn- 
ing of the bonus year and not as they 
stood at the end of the year — (X-Ref: 
Payment of Bonus Act (1965) Ss. 4, 5). 
(Para 19) 

In considering a claim for return 

on working capital two questions must 
be kept in view, whether the reserves 
were available and if they were, whe- 
ther they were used on working capi- 
tal and if so, what is that amount. 
These are questions of fact and if the 
employer fails to establish by satisfac- 
tory evidence the claim will have to be 
rejected. (Para 19) 


(F) Industrial Disputes Act (1947), 
Sch. I Item 5 — Bonus — Ascertain- 
ment of available surplus — Prior 

charges — Claim for rehabilitation — 
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S.C. 


Rehabilitation reserves are to be a 
ed at after careful scrutiny of the a 
rial placed before the tribunal — 
Ref: Payment of Bonus Act (J 
Sections 4, 5). (Par: 


In rehabilitation reserve is a 
stantial item which goes to reduce 
available surplus and as a result, 
ects the right of the employe 
receive the bonus, the employer 
have to place all relevant materials 
the Tribunal will have to serut 
these carefully and be sati: 
that the claim is justified. Ai 
same time it is equitable alsc 
the larger interest of the industr 
well as of the employees that pr 
rehabilitation reserve should be | 
up taking into consideration the 
crease in prices in plant and machi 
which has to be replaced at a fu 
date and by the determination 
multiplier and its divisor. (Pare 


~. (G) Industrial Disputes Act (1 
Sch. MI Item 5 — Bonus — Asceri 
ment of available surplus — I 
charges — Electricity undertakin: 
Contingency reserve and Developr 
reserve created under the Electr 
(Supply) Act (1948) — These rese 
though created with special pur 
and are not prior charges are t 


taken into consideration — (X- 
Payment of Bonus Act (1965) Ss. 4 
(Para 
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A.I. R. 


The Judgment of the Court was 
delivered by 


P. JAGANMOHAN REDDY, J.s 
The Appellant is an Electricity Supply 
Co., and in this Appeal by Special 
Leave challenges the Award made 
against it, by the Industrial Tribunal 
(III) at Allahabad on 15th November 
1965. The dispute between the Appel- 
lant and its Workmen is one relating to 
the bonus payable for the year 1960- 
61. As an amicable settlement could not 
be arrived at, the State of U. P. by its 
order dated 24-1-1962 referred the fol- 
lowing dispute for adjudication to the - 
Tribunal: 


“Should the employers be requir- 

ed to pay bonus to their Workmen for 
the year 1960-61? If so, at what rate 
and with what details?” 
The case of the Appellant was that 
after allowing for prior charges no 
available surplus was left for the pay- 
ment of bonus to workmen. According 
to the Company a gross profit of 
Rs. 6,06,684/- was earned for the year 
ending 31st March 1961, but the Tribu- 
nal added to it a sum of Rs. 9,949/~ as 
representing extraneous income and 
consequently computed the gross pro- 
fit at Rs. 6,16,633/-. The following 
prior charges were claimed by the Ap- 
pellant and we have indicated as 
against each one of these in the oppo- 
site columns what the Tribunal has 
awarded and disallowed: 


(For charges of claim see next page) 


After making the necessary allow- 
ance as aforesaid towards deductions 
claimed as prior charges from the 
gross profit (Rs. 6,16,633/- minus 
Rs. 4,87,385/-) the Tribunal computed 
the available surplus at Rs. 1,29,248/-. 
Out of this amount of available surplus 
three months bonus which amounts to 
Rs. 73,000/- was awarded as bonus 
leaving sufficient funds for the Com- 
pany to run its undertaking. 


2. On behalf of the Appellant 
it is contended that the Tribunal was 
in error in disallowing depreciation on 
account of (a) double shift, (b) Income- 
tax, (c) return on working capital, (d) 
amounts required for rehabilitation, 
(e) contingency reserve and (f) develop- 
ment reserve, the latter two of which 
were statutory reserves which the 
undertaking had to provide for, under 
the schedule to the Electricity (Supply) 
Act. 
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Amount claimed by the Amonnt allowed by the 
Appellant. Tribunal. 
Expe Fit . 
mad. ee eee Rs. 1,382,156). Rs. 1,82,156). 
Depreciation : , 
Normal. Rs. 2,02,814]- Notional normal: Rs. 2,02,814). 
Double shifte Rs.  28,413]-. Double shift; Nil. 
Rs. 2,81,227]- Rs. 2,31,227]- 
Income Tar. cai a Rs. 1,09,485/- Rs. 1,04.415/. 
Contingency Reserve. Rs So eest. Nil. 
Development Reserve. Rs. 1383] = Nil, 
Return on share capital. Rs. 48,000/.~ Rs. 48,000]. 
Return on working capital. Rs. _60,540/. Nil. 
Rehabilitation requirement. Rs. 15,66,497)- Nil. 
Total Rs. 22,08,138/- - Rs. 4,87,885/. 
3. The reasons given by the because whatever may have been the 


Tribunal for disallowing the double 
shift depreciation was that the Com- 
pany did not produce any documents 
to show the total running hours of each 
boiler or turbine, that in any case the 
evidence relating to the running of 
each of the boilers and turbines does 
not justify the claim for depreciation 
for the double shift on the entire plant 
and machinery; that the Company 
could only claim double shift allow- 
ance with regard to certain specified 
machinery and that in the previous 
years it had not claimed double shift 
allowance nor did it claim any deduc- 
tions before the Income-tax authorities 
for the year in question, For these rea- 
sons it held that the Appellant was not 
entitled to claim the double shift de- 
preciation during the year in dispute. 
The contingency reserve and the deve- 
lopment reserve were disallowed as in 
the view of the Tribunal they were not 
a charge on the profits. The rehabili- 
tation requirements were rejected on 
the ground that the Company had fail- 
ed to prove the original cost of the 
plant and machinery; that it had failed 
to show the actual amount spent on 
rehabilitation of plant and machinery 
either in the year in dispute or in any 
subsequent year; that no rehabilitation 
allowance was claimed in the previous 
year; that the cost of the assets of the 
Company had not been duly proved as 
engineers were not called and that 
the quotations produced by the Com- 
pany could not be relied upon. ‘The 
return on working capital was dis- 
allowed on two grounds. namely that 
the calculation of the working capital 
has been made on the basis of the as- 
sets and rebabilitation as they stood on 
the closing day of the year 1960-61 
namely on 31-3-61 which is a mistake 


assets and liabilities at the end of the 
year they would not be the same at 
the beginning of the year nor could 
they be applied as the working capital. 
The second ground is that on the evi- 
dence it cannot be established that any 
reserves were utilised as working 
Saprak nor was there any necessity to 
O so. 


4. -© Before us the learned Advo- 
cate of the Appellant has urged that 
the Tribunal was not justified in re- 
jecting the material placed before it, 
from which the several deductions 
claimed by it ought to have been al- 
lowed in computing the available sur- 
plus. It will be convenient to deal 
with each of the items separately but 
before doing so we wish to set out 
several factors and certain essential 
feature which have to be taken into 
consideration in claims made by work- 
men for bonus. The basic assumption 
which has been accepted by this 
Court approving the first and second 
Full Benches of the Labour Appellate 
Tribunal is that the award of bonus is 
not by way of an ex-gratia payment 
but in furtherance of social justice the 
claim of capital and labour which con- 
tribute to the earnings of the indus- 
trial concern, make it equitable to 
grant labour the benefit of their efforts 
if there is a surplus. The first Full 
Bench in the Mill Owners Association, 
Bombay v. The Rashtriya Mazdoor 
Sangh, Bombay, 1950 Lab LJ 1247 
(FB) (LATI-Bom), had laid down a 
general formula applicable for deter- 
mining the available surplus of an 
Industrial undertaking for the pur- 
poses of awarding bonus to its work- 
men. The first step in this regard is 
the ascertainment of the gross profits 
of a concern, which are arrived at 
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after payment of wages and dearness 
allowances to the employees and other 
items of expenditure. The next step is 
to ascertain what are the prior charges 
which have to be deducted from the 
eros profits in order to arrive at the 
available surplus. 


5. The Full Bench formula 
concerns the claim of capital to prior 
charges which have to be taken into 
account to give a fair return to the in- 
vestor and also to keep the industry 





working efficiently which in the long 
run will enure to the benefit of 
laboyr. The items considéred as prior 


sry are: (1) fair return on — (a) 
paid up capital; (b) working capital; (c) 
reserves ultilised as working capital 





which obviates the necessity to 
borrow at higher rates of jin- 
terest. (2) Amount of money re- 


quired for replacements, rehabilitation 
and modernization of machinery. (3) 
Depreciation allowed by the Income- 
tax authorities being only a percen- 
tage pf the written down value, the 
fund |set apart yearly for depreciation 
and suffice under that head would 


ra amount would have to be an- 

set apart under the heading re- 
to make up the deficit. The 
question what is the ratio of the avail- 
able surplus which could be awarded 
onus was also considered. The 
ench felt that the answer was 
easy one, but essentially the 
of bonus must depend upon 
the relative prosperity of the concern 
during the year under review which is 
reflected in the amount ofsurplus; the 
needs|of labour at existing wages is 
also a! consideration of importance. It 
observed in para 37: 


«1 ....but we should make it plain 
that these are not necessarily the only 
considerations; for instance no scheme 
of alldcation of bonus could be com- 
pleted|if the amount of which bonus is 
to be paid is unrelated to the em- 
ployees’ efforts; and even when we 
have mentioned all these considera- 
tions we must not be deemed to have 
exhausted the subject.” 


6. This Court in Muir ' Mills 
Ltd. v. Suti Mills Maz- 
Union, Kanpur, 1955-1 SCR 










Co. 
door 
991 = 
cepted 
Bench,| that since labour and 
both contribute to the earnings 


(AIR 1955 SC 170) generally ac- 
as sound the view of the Full 
capital 

they 


t 





B. E. Supply Co. v. The Workmen 


sufficient for those purposes, so. 


A.L R. 


should derive benefit, if there is a sur- 
plus after meeting the four prior or ne- 
cessary charges specified in the formula. 
However, neither the priority as be- 
tween the four prior charges and their 
relative acceptance nor the conditions 
upon which they were allowed was 
examined by this Court, but it was 
nevertheless held that bonus is neither 
a gratuity nor gift nor can it be re- 
garded as deferred payment. The prin- 
ciples enunciated by the First Full 
Bench had been approved in U. P. 
Electricity Supply Co. Ltd. v. Their 
Workmen, 1955-2 Lab LJ 431 (FB) 
(LATI-Bom) as being also appli- 
cable to Electricity Undertakings. It 
was pointed out that in determining 
the available surplus it is not the pro- 
fits that have to be determined as re- 
quired under the Electricity (Supn' ` 
Act 54 of 1948, which had to be con- 
sidered but the gross profits as com- 
puted from the balance sheet and pro- 
fit and loss account to be prepared 
under the Companies Act, subject to 
scrutiny if challenged. The reason for 
non-applicability of the Electricity 
(Supply) Act according to this Full 
Bench was that the object of the Act 
being to reduce the price of electricity 
which was effected by fixing a maxi- 
mum above which the profits of the 
concern shall not rise, the formula of 
the first Full Bench which was intend- 


ed to do social justice was at variance . 


with the purpose which the Electricity 
(Supply) Act was intended to subserve. 
The Tribunal said at page 438: 


“There is therefore no basis be- 
tween the two for any convergence 
on the point of bonus as now under- 
stood: it is not permissible to inject 
the Full Bench items into the Electri- 
city (Supply) Act and on the other 
hand the accounting under the Electri- 
city (Supply) Act is at variance with 
normal commercial practice under 
the Companies Act and with the basis 
of our Full Bench decison. In the re- 
sult we have come to the conclusion 


that our Full Bench decision must be . 


applied as a whole for the ascertain- 
ment of bonus of these concerns. This, 
however, does not preclude considera- 
tion of the suggestions for clarification 
and modifications......... ” 


7. This decision was approved 
by this Court in Shree Meenakshi 
Mills Ltd. v. Their Workmen, 1958 
SCR 878 = (AIR 1958 SC 153) but that 





it 


aS 
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was not a case dealing with an Electri- 
city Undertaking. The case which dealt 
directly with an Electricity Under- 
taking was Tinnevelly-Tuticorin Elec- 
tric Supply Co. Ltd.(also referred to as 
T. T. E. Supply Co.) v. Their Workmen, 
1960-3 SCR 68 = (AIR 1960 SC 782). 
In this case also this Court held that 
the Full Bench formula was applicable 
to electrical undertakings 
formula relating to the statutory de- 
preciation except for additional and 
initial depreciation though there was 
nothing in it which would indicate 
whether the depreciation deductible 
was according to the Electricity 
(Supply) Act or the Income-tax Act. 
There is however, no doubt that in the 
U. P. Electricity case the Full Bench 
did in fact apply the Income-tax Rules 
for ascertaining depreciation. In 
Ahmedabad Misc. Industrial Workers 
Union v. Ahmedabad Electricity Co. 
Ltd., 1962-2 SCR 934 = (AIR 1962 SC 
1255) the Full Bench formula applying 
the Income-tax Act rules to ascertain 
depreciation as a prior charge was ap- 
proved. It was also observed that it 
was not open to the Appellant to raise 
the question that the provisions of the 
Seventh Schedule to the Electricity 
(Supply) Act should be applied for 
purposes of calculating depreciation in 
preference to the income tax rules in 
working out the Full Bench formula. 
Even on the assumption that the ques- 
tion was still open, because as Wan- 
choo, J. observed “it was never direct- 
ly raised in this Court and specifically 
decided” they were of opinion that the 
Income-tax rules should be applied in 
preference to the provisions of the 
Seventh Schedule to the Electricity 
(Supply) Act. The reasons for arriving 
at that conclusion are given at 
pages 939-941. In Associated Cement 
Companies Ltd. v. Its Workmen, 1959 
SCR 925 = (AIR 1959 SC 967) Gajen- 
dragadkar, J., (as he then was) said 
at page 944 with reference to Muir 
Mills Company case that: 


‘neither the propriety nor the 
order of the priority as between the 
four prior charges and their relative 
importance nor their content was exa- 
mined by this Court in that case; and 
though the formula has subsequently 
been generally accepted by this Court 
in several reported  decisions...... the 
question about the adequacy, propriety 
or validity of its provisions has not 
been examined nor had the general 
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problem as to whether the formula 


and to the’ 
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needs any variation, change or addi- 
tion been argued and considered. It is 
for the first time since 1950 that in the 
present appeals, we are called upon to 
examine the formula carefully and ex- 
press our decision on the merits of its 
specifie provisions.” 


Having examined the several aspects 
of the formula in great detail and if 
we may say so with respect with some 
thoroughness the various matters dealt 
with by the two Tribunals in respect 
of the prior charges relating to depre- 
ciation, income-tax, fair return on 
capital, fair return on reserves utilised 
as working capital and any amount re- 


. quired in excess of the depreciation for 


the purpose of rehabilitation, replace- 
ment and modernization of machinery, 
the formula evolved therein has been 
approved. In the application of the 
formula for determining the available 
surplus, the balance sheet and profit 
and loss account of an undertaking are 
important documents. At any rate the 
proof of the various prior charges has 
to be given, after affording an oppor- 
tunity to the workmen, if need be, by 
the cross-examination to contest it. 


8. The formula of the Full 
Bench: both in the Textile case and its 
application to the Electricity Under- 
takings as held in the U. P. Electricity 
case has now been accepted by this 
Court in several cases with further 
clarification and elucidation. We can 
therefore deduce the following princi- 
ples for ascertainment of the available 
surplus in respect of an Industrial 
undertaking and/or an Electricity 
Undertaking: 


(1) First gross profits have to be 
ascertained and for that purpose the 
balance-sheet and the profit and loss 
account as required under the Com- 
panies Act has to be looked into. If 
the entries are contested then they 
have to be proved like any other con- 
tested fact. 


(2) The relevant year for which 
bonus is claimed is a self sufficient unit 
and the appropriate accounts have to 
be made on the notional basis in res- 
pect of the said year. ‘Once the bonus 
year is taken as a Unit self sufficient 
by itself the decision of the Labour 
Tribunal in regard to the refund of 
excess profits tax and the adjustment 
of the previous years depreciation and 
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against the bonus year’s profit 
be treated as logical and’ Sound.’ 





(3) The ascertainment of derenin 
tion is according to the Income-tax Act 
and |what is allowed as a prior charge 
e annual notional normal: depre- 
ciation and not the actual depreciation 
whidh is in fact allowed. The formula 
of the Full Bench in the U. P.' Electri- 
city lease as explained and clarified in 
Surat Electricity Co. Lid. Staff Union 
y. Surat Electricity Co. Ltd., i 1957-2 
Lab 648 (LATI-Bom) was approved 
in the Ahmedabad Miscellaneous In- 


dustrial Workers Union case , and in 
he ase in Hamdard Dawakhana Wake 

Its Workmen, 1962-2 Lab ILJ 772 
(sc). Apart from the notional. normal 


depreciation the depreciation allowable 
under Income-tax Act for multiple 
shift |is also allowable. 


(4) In calculating the Tncome-tax 
for deduction as prior charge it is not 
the notional normal depreciation alone 
that has to be deducted but the statu- 
tory depreciation namely the ‘conces- 
sions i given under the Income-tax Act 
to "depredation which would include 





the depreciation for multiple shifts, if 
any, d thereafter the Income-tax 
will have to be calculated. 


($) Return on paid up capital al- 
lowahle for deduction from the gross 
profits is 6%. This is generally the 
formula, adopted by the Full. Bench 
for dustrial Undertakings though it 
has been known to have allowed a 
slightly higher percentage of return in 
risky undertakings like plantations. 


capital. 





(6) Return on working 





This ount is also allowed but ata 
lower irate. The formula as approved 
by this Court is that if it is shown that 






reserves or any other, a return 
% to 4 per cent. is allowable ac- 
taking, into 


labour as the available surplus 
to be less on this account — 
en v. Hindustan Motors' Ltd., 
1968-2 |SCR 311 at Pp. 340, 342) and 
344 = (AIR 1968 SC 963). i 


B. E. Supply Co. v. The Workmen 


ALR. 


(7) Rehabilitation reserve also has to 
be provided for in order; to keep the 
original capital of the business intact 
because assets of an Undertaking waste 
and or lost by the end of a particular 
period depending on the nature of the 
Undertaking and its assets. The only 
value of such assets at the end of the 


„period is the scrap value. It is there- 


fore necessary in the interest of labour 
as well as capital to provide for depre- 
ciation of such assets yearly and also 
to take into account and provide for 
the rise in prices after the war. The 
determination of this reserve poses 
problems, but it was suggested that a 
reasonable method would be first to 
divide the undertaking into blocks 
such as “Plant and machinery” on the 
one hand and other assets like Roads, 
Buildings, Railway sidings ete. on the 
other. Then the cost of these separate 
blocks has to be ascertained and their 
probable future life has to be estimat- 
ed. Once this estimate is made it be- 
comes possible to anticipate approxi- 
mately the year when the Plant or 
machinery would need replacement; 
and it is the probable price of such re- 
placement on a future date that ulti- 
mately decides the amount to which 
the employer is entitled by way of re- 
placement cost. The claim for reha- 
bilitation includes also the claim > for 
replacements and modernization. It is 


` quite conceivable that certain parts of 


machines, which constitute a block 
may need rehabilitation though the 
block itself can carry on for a number 
of years. This process of rehabilita- 
tion is a continued process and unlike 
replacement, its date cannot always be 
fixed or anticipated. So with moder- 
nization all these three items are in- 
cluded in the claim for rehabilitation. 
It is therefore necessary for tribunals 
to exercise their discretion in admitting 
all available evidence to determine this 
difficult question. For a further dis- 
cussion see The Associated Cement 
Companies case at pages 966-968. The 
probable cost is reached by adopting a 
multiplier based on the rates between 
the cost price of the plant and machi- 
nery and the probable price which 
may have to be paid for its rehabilita- 
tion, replacement or modernization. 


_The older the plant, the higher the 


multiplier and hence the area of con- 
flict between the employer and em- 
ployees is larger, the former allowing 
the asset to become older to get a 
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ascertaining the multiplier, a divisor 
to be adopted in respect of each 
block in order to ascertain the annual 
requirement of the employer in that 
behalf year after year. As this provi- 
sion constitutes a large amount which 
eats into the gross profits and reduces 
the surplus the Tribunals must call 
for all relevant material evidence 
from the employer and the employees 
should be allowed to properly test it 
by cross-examination. 


l The deductions specified in 
items (5), (6) and (7) like those in 
items (3) and (4) are prior charges. 


(8) In Mathura Prasad Srivastava 
v. Sagour Electric Supply Co., 1966-2 
Lab LJ 307 (SC), at p. 309 the claim 
for contingency reserve and develop- 
ment reserve which have to be pro- 
vided under the Electricty (Supply) 
Act was upheld. It was observed that 
though these do not constitute a prior 
charge they have to be taken into con- 
sideration, to arrive at the figure of 
bonus after ascertaining the available 
surplus. The ‘Tribunal cannot fix 
such a high figure of bonus as to leave 
insufficient funds in the hands of the 
Company and make it difficult to pro- 
vide for these two statutory reserves. 
After taking these into consideration 
the ratio of available surplus for dis- 
tribution as bonus would depend on a 
number of factors and is not suscepti- 
ble to any general formula. What these 


series of Questions by Gajendragadkar, 
J., at pages 973-974 in the Associated 
Cement Co’s case, such as what are the 
wages paid, what is the extent of the 
gap between the same and a living 
wage, has the employer set apart any 
gratuity fund, what is the extent of 
he available surplus, what is the 
eneral financial position of the em- 
ployer, what are the dividends paid 
and has the employer to meet any 
urgent liability ete. The fact that the 
employer would be entitled to a rebate 
of Income-tax on the amount of bonus 
paid to his workmen has also to be 
taken into account and in many cases 
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factors are were posed in the form of. 
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able. This innovation would make an 
unreasonable distinction between 
workmen and workmen on the basis 
that some have contributed more and 
ha others less to the earning of pro- 


9. We now propose to examine 
each of the claims of the Appellants in 
the light of our observations as to the 
formula applicable in determining its 
validity or otherwise. At the outset it 
may be noted that on behalf of the 
Appellant only a solitary witness, 
M. K. Ghosh a Chartered Accountant 
of the Company who on his own ad- 
mission had joined the Company six 
months prior to his giving evidence 
was produced. Obviously this witness 
could not speak about the relevant 
matters from his personal knowledge. 
Apart from this infirmity the Tribu- 
nal has characterised his evidence as 
contradictory, evasive and not reliable. 
Innumerable statements, letters, 
balance-sheet, profit and loss account 
and other documents called for or 
otherwise were filed on behalf of the 
Appellants. It cannot be denied that 
the mere filing of any of the afore- 
mentioned documents does not amount 
to proof of them and unless these are 
either admitted by the Respondents or 
proved they do not become evidence in 
the case. 


10. On this aspect it was ob- 
served in Associated Cement Compa- 
nies case at page 956: 

“As a general rule the amount of 
gross profits thus ascertained is ac- 
cepted without submitting the state- 
ment of the profit and loss account to 
close scrutiny. If however, it appears 
that entries have been made deli- 
berately and mala fide to reduce the 
amount of gross profits, it would be 
open to the Tribunal to examine the 
question......... N 


The case ofthe Indian Hume Pipe Co. 
Ltd. v. Their Workmen, 1959-2 Lab 
LJ 357 = (AIR 1959 SC 1081) how- 
ever seems to have. given scope for the 
contention that the balance-sheet could 
be relied upon for proving that certain 
amounts stated therein were available 
for use as working capital and that it 
showed that they were in fact so used. 
In fact in that case it was conceded 
that the reserves were in fact used as 
working capital. Bhagwati, J., who 
delivered the Judgment of the 
Court, presumably to meet the conten- 
tion that the balance-sheet had not 
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been proved, observed at page 362, 
thug: 
“Moreover, no objection was urg- 
ed in this behalf, nor was any finding 
n the contrary recorded by the Tri- 
un » | F 


This| case was considered in Khandesh 
Spg.| & Wvg. Mills Co. Ltd. v. The 
Rashtriya Girni Kamgar Sangh, Jal- 
gaon, 1960-2 SCR 841 = (AIR 1960 
SC 571) where it was pointed out that 
the observations made by Bhagwati, 
J.. were not intended to lay down the 
law that the balance-sheet by itself 
was good evidence to prove as a fact 
the actual utilisation of reserves as 
working capital. Subba Rao J. (as he 
‘then! was) in that case while dealing 
with|the importance of rehabilitation 
resefve in the calculation of 
available surplus pointed out that 


it was necessary for Tribunals 
to weigh with great care the 
evidence of both parties to ascer- 


tain every sub-item that went into or 
subtracted from the item of rehabili- 
tation. If parties agreed, ' agreed 
figures could be accepted. If they 
agreed to a decision on affidavits, that 
course could be adopted. But! in the 
absence of agreement the procedure 
prescribed by Order XIX, Code of 
Civil|Procedure had to be followed. 
He said at page 847: 


“The importance of this question 
in the context of fixing the amount 
required for rehabilitation cannot be 
over-estimated. The item of rehabili- 
tation is generally a major item that 
enters into the calculations for the 
purpose of ascertaining the surplus 
and, therefore, the amount of} bonus. 
So, there would be a tendency:on the 
part bf the employer to inflate this 
figure and the employees to deflate it. 


The accounts of a Company are pre- 
pared by the management.’ The 
balance-sheet and the profit and loss 


account are also prepared by the Com- 
pany’s officers. The labour has no 
concern in it. When so much depends 
on this item, the principles of, equity 
and justice demand that an Industrial 
Court should insist upon a clear proof 
of the same and also give a real and 
adequate opportunity to the Labour 
to canvass the correctness of the parti- 
culars furnished by the employer.” 
At ee 847-850, the Indian Hume 
o.s case (citation given is! incor- 
rect + the correct citation is (1959) 2 
Lab LJ 357 = (AIR 1959 SC 1081); 





S. C. [Prs. 10-13] B. E. Supply Co. v. The Workmen (P. J. Reddy J.) A.I. B. 


Tata Oil Mills Co. Ltd. v. Its Workme 

(AIR 1959 SC 1065) (citation given B 
the report incorrect) and Anil Starch 
Products Ltd. v. Ahmedabad Chemical 
Workers Union, Civil Appeal No. 684 
of 1957 = (reported in AIR 1960 SC 
1346) cases were referred to and dis- 
cussed. It was pointed out that Anil 
Starch Products Ltd., again reinforced 
the view of this Court that proper 
opportunity should be given to the 
labour to test the correctness of the 
evidence given on affidavit on behalf 
of the management in regard to the 
nd of the reserves as working capi- 


11. In Petlad Turkey Red Dye 
Works Ltd. v. Dyes & Chemical 
Workers Union, Petlad, 1960-2 SCR 


906 = (AIR 1960 SC 1006), the question 
whether the balance-sheet can be 
taken as proof of claim as to a portion 
of the reserve that has been used as 
working capital was again considered. 
The Khandesh Spinning & Wvg. Mills 


` case, 1960-2 SCR 841 = (AIR 1960 SC 


571) as well as another unreported 
case, the Management of Trichinopoly 
Mills Ltd. v. National Cotton Textile 
Mills Workers’ Union, Civil Appeal 
No. 309 of 1957 = (Since reported in 
AIR 1960 SC 1003) were referred to 
with approval, The contention that 
Indian Hume Pipe’s case held other- 
wise was pointed out to be not justi- 
fied for “If it had been intended to 
state as a matter of law that the 
balance-sheet itself was good evidence 
to prove the fact of utilisation of a 
portion of the reserve as working capi- 
tal” it would have been unnecessary to 


-make the observation referred to at 


page 362. 


12. In Civil Appeal No. 309 of 
1957 = (Since reported in AIR 1960 
SC 1003), the question as regards the 
sufficiency of the balance-sheet itself 
to prove the fact of utilisation of any 
reserve as working capital was also 
considered and it was held “that the 
balance-sheet does not by itself prove 
any such fact and that the law requires 
that such an important fact as the uti- 
lisation of a portion of the reserve as 
working capital has to be proved by 
the employer by evidence given on 
affidavit or otherwise and after giving 
an opportunity to the workmen to con- 
test the correctness of such evidence 
by cross-examination’’. 


13. In Bengal Kagazkal Maz- 
door Union v. Titaghur Paper Milis 
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Co. Ltd, 1964-3 SCR 38, Wanchoo J, 
(as he then was) observed at page 45: 


“It is now well settled that the 
balance-sheet cannot be taken as proof 
of a claim to what portion of reserves 
has actually been used as. working 
capital and that the utilisation of a 
portion of the reserves as working 
capital has to be proved by the em- 
ployer by evidence on affidavit or 
otherwise after giving opportunity to 
the workmen to contest the correct- 
ness of such evidence by  cross-exa- 
mination (See Petlad Turkey Red Dye 
Works Ltd. v. Dyes & Chemical 
Workers’ Union).” 


14. An attempt is however 
made by the learned Advocate for the 
Appellant to persuade us that as the 
Evidence Act does not strictly apply 
the calling for of the several docu- 
ments particularly after the employees 
were given inspection and the refer- 
ence to these by the witness Ghosh in 
his evidence should be taken as proof 
thereof. The observations of Venkata- 
rama Aiyar J., in Union of India v. 
Varma, 1958-2 LabLJ 259 at Pp. 263- 
64 = (AIR 1957 SC 882) to which our 
attention was invited do not justify the 
submission that in labour matters 
where issues are seriously contested 
and have to be established and proved 
the requirements relating to proof can 
be dispensed with. The case referred 
to above was dealing with an enquiry 
into the misconduct of the public ser- 
vant in which he complained he was 
not permitted to cross-examine, It 
however turned out that he was allow- 
ed to put questions and that the evi- 
dence was recorded in his presence. 
No doubt the procedure prescribed in 
‘the Evidence Act by first requiring his 
chief-examination and then to allow 
the delinquent to exercise his right to 
cross-examine him was not followed, 
but that the enquiry Officer, took upon 
himself to cross-examine the witnesses 
from the very start. It was contended 
that this method would violate the well 
recognised rules of procedure. in these 
circumstances it was observed -.at 
page 264: 


“Now it is no doubt true that the 
evidence of the Respondent and his 
witnesses was not taken in. the mode 
prescribed in the Evidence Act; but 
that Act has no applicantion to en- 
quiries conducted by Tribunal even 
though they may be judicial in charac- 
ter. The law requires that such Tri- 
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bunals should observe rules of natural 
justice in the conduct of the enquiry 
and if they do so their decision is not 
liable to be impeached on the ground 
that the procedure followed was not in 
accordance with that which obtains in 
a Court of Law.” 

But the application of principle o 
natural justice does not imply that 
what is not evidence can be acted 
upon. On the other hand what it 
means is that no materials can be reli- 
ed upon to establish a contested fact 
which are not spoken to by persons 
who are competent to speak about 
them and are subjected to cross-exa- 
mination by the party against whom 
they are sought to be used. When a 
document is produced in a Court or a 
Tribunal the question that naturally 
arises is, is it a genuine document, what 
are its contents and are the statements 
contained therein true. When the 
Appellant produced the balance-sheet 
and profit and loss account of the 
Company, it does not by its mere pro- 
duction amount to a proof of it or of 
the truth of the entries therein. If 
these entries are challenged the Appel- 
lant must prove each of such entries by 
producing the books and speaking 
from the entries made therein. Ifa 
letter or other document is produced 
to establish some fact which is rele- 
vant to the enquiry the writer must be 
produced or his affidavit in respect 
thereof be filed and, opportunity 
afforded to the opposite party who 
challenges this fact. This is both in 
accord with principles of natural jus- 
tice as also according to the procedure 
under Order XIX Civil Procedure 
Code and the Evidence Act both of 
which incorporate these general prin- 
ciples. Even if all technicalities of the 
Evidence Act are not strictly appli- 
cable except in so far as Section 11 of 
the Industrial Disputes Act, 1947 and 
the rules prescribed therein permit it, 
it is inconceivable that the Tribunal 
can acton whatis not evidence such as 
hearsay, nor can it justify the Tribunal 
in basing its award on copies of docu- 
ments when the originals which are in 
existence are not produced and proved 
by one of the methods either by affi- 
davit or by witness who have execut- 
ed them, if they are alive and can be 
produced, Again if a party wants an 
inspection, it is incumbent on the Tri- 
bunal to give inspection in so far as 
that is relevant to the enquiry. The 
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eae of these principles are 
well recognised and admit of no doubt: 


15. We now propose to exa- 
mine! the claim under each one of the 
heads, not only those in respect of the 
prior|charges but also in respect’ of con- 
ae and development reserves 





which have to be taken into considera- 
tion for determining the amount of 
bonus to be declared out of the avail- 
able Surplus, 


16. The first claim is in res-- 


pect of depreciation on account of 
double shift. The Appellant did not 
claim! any depreciation in respect of 
electric cables. The only claim was 
relating to plant and machinery which 
comprises of boilers and turbines. 
Ghosh P. W. 1 stated that the plant 
and machinery worked more. than 
double shift. In support of his state- 
ment ihe filed Exhibit E-16 which he 
stated| was correct as he had verified it 
from the records. Exhibit E-16 is not 
a document prepared by the witness 
but appears to have been prepared and 
signed by the Resident Engineer, ac- 
cording to which the total numiber of 
hours |which the four boilers and the 
four jiturbines had worked during 
1960-61. So far as boilers are concern- 
ed all of them are said to have worked 
21,327| hours the average of which for 
the year was computed at ‘5331.8 
hours.) Similarly the turbines worked 
91629 hours which works out to an 
average of 5412.3 hours per turbine per 
year. |If the year is taken as 365 days 
the average for the boiler and turbine 
works lout to 14.6 and 14.8 hours| while 
if it is taken as 300 days it works out 
at 17.77 and 18.04 hours respectively. 
The Appellant contends that there is 
no cross-examination of witness Ghosh 
nor have the employees challenged this 
statement. Accordingly he submits 
that al sum of Rs. 28,413/- should ‘be 


allowed. It is however admitted that 


no claim was made before the Income- 
tax Officer nor has any amount been 
allowed in the Company’s assessments 
for the relevant year (see Ex. 11). But 
even if the amount was not 
under Ithe Income-tax Act, that does 
not bylitself preclude us from allowing 
depreciation for double or multiple 
shifts but in this case the difficulty is 
that there is no proof as such of the 
plant and machinery working double 
shift. We are asked to assume, that 
in an| Electricity Undertaking the 
boilers! and turbines must be ae 





i 


claimed . 


A.I. R. 


throughout at any rate more than) 


8 hours. We however, do not know tol 
what extent each of these were .work- 
ing for how many: days and how many 
hours each day. The Resident En- 
gineer was not produced nor was 
Ghosh in a position to speak to the 


‘facts of the statement therein from his 


knowledge or in any credible manner 
as to make his evidence acceptable. 


The Tribunal said that the veracity of 


the statement Ex. 16 is also doubtful 
because the employers have not pro- 
duced anything before it to show the 
total running hours of the boilers or 
turbines. It further went on to say 
“The Statement of M. K. Ghosh is self 
contradictory. He-has said one thing 
at one time and quite another at 
another place in respect of the 
same matter. The ‘Tribunal had 
to put to the witness scores of ques- 
tions in order to clarify or in order to 
ascertain which of the two statements 
made by the witness could be taken 
to be correct.” 


17. We think the Tribunal 
was justified in rejecting this claim. 
In view of this disallowance the 
amount to be allowed as prior charge 
towards depreciation will have to be 
computed after allowing for the 
notional depreciation. 


18. In calculating the amount 
deductible from gross profits on ac- 
count of Income-tax the learned Advo- 
cate of the Appellant contends. that 
the Tribunal’s calculations were 
wrong. What the tribunal has done is 
though it deducted the notional nor- 
mal depreciation of Rs. 2,02,814/- 
from the gross profits it had for the 
purposes of computation of Income- 
tax deducted the statutory deprecia- 
tion of Rs. 2,52,442/- and on the 
balance of that figure namely Rupees 
2,32,035/- computed Income-tax at 
45% amounting to Rs. 1,04,415/-. If 
the contention of the learned Advocate 
for the Appellant was accepted and 
only the notional normal depreciation 
alone was deducted for computing the 
Incdme-tax the Income-tax deductible 
would come to Rs. 1,26,748/-. It was 
again sought to be contended that the 
development rebateon plant installed 
at 25% on Rs. 1,28,513/- amounting to 
Rs. 49, 628/- could not form part of 
the statutory reserve which together 
with the notional normal depreciation 
came to Rs. 2,52,442/-. It 
mitted that development rebate is not 


was sub-" 


A) 
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one of the species of depreciation; that 
it is a rebate for development whch is 
dehors depreciation and has nothing to 
do with the written down value of the 
asset for calculating depreciation. 
From the Tribunal’s order it would 
appear that there was no dispute with 
repect to the provision for Income-tax 
or its quantum because after deducting 
the amount of statutory depreciation 
the amount as computed at 45% is 
Rs. 1,04,415/- which was the amount 
claimed by it as statutory reserve as 
per Ex. E-13. That the deduction of 
statutory allowance for computing In- 
come-tax is the true principle is borne 
out by the decisions of this Court. The 
contention that only notional normal 
depreciation and not statutory depre- 
ciation should be taken into account 
was raised in 1964-3 SCR 38, where 
Wanchoo, J., (as he then was) at p. 44 
negatived it but nonetheless, because 
the quantum of statutory depreciation 
was in controversy and it was not 
possible to calculate the correct 
amount of Income-tax to be calculated 
in the absence of evidence, the case 
was remanded to the Tribunal for 
further evidence for arriving at the 
correct statutory depreciation to com- 
pute the Income Tax. Reference was 
also made to the Meenakshi Mills case, 
1958 SCR 878 = (AIR 1958 SC 153) 
and the Associated Cement Companies 
case, 1959 SCR 925 = (AIR 1959 SC 
967). In the latter case it was held at 
p. 962 that in calculating the amount 
of tax payable for the bonus year the 
Tribunals should take into account the 
concessions given by the Income-tax 
Act to the employers under the two 
more depreciations allowed under Sec- 
tion 10 (2) (vi) of the Income-tax Act. 
In Burn & Co. Ltd. v. Its Workmen, 
1964-5 SCR 823 also it would appear 
“that the Income-tax after making the 


allowance for statutory depreciation | 


and development rebate was comput- 
ed”. Though it is said that no reasons 
were given, this computation is -in 
consonance with the decisions of this 
Court. In this view the computation 
of Income-tax by the Tribunal after 
deducting the statutory depreciation 
cannot be assailed. The amount de- 


ductible on this account will be 
Rs. 1,04,415/-. 
19. Two further items are 


sought to be deducted as prior charges 
namely the return on working capital 
and the amounts required for rehabi- 
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litation. The claim of the Appellant 
for return on working capital was 
Rs. 40,360/- which is 6% on Rupees 
10,09,000/- saidtohave been employ- 
ed in the Undertaking, The Tribunal 
referred to Ex. E-17 in which details 
of the reserves used as the working 
capital have been given as also another 
statement Ex. E-18 which showed de- 
tails of the approximate working capi- 
tal required for running the Under- 
taking. Ex. E-6 is a statement show- 
ing the annual wages and salaries and 
E-7 shows deficiency of surplus of 
funds for normal working of .the 
Undertaking. The Tribunal attached 
no value to these statements 
as the calculations of working capital 
was arrived at on the basis of assets of 
reserve as they stood on 31-3-61 i. e. 
on the closing day of the year 1960-61. 
The learned Advocate for the Appel- 
lant had to concede that the Tribunal 
was right in rejecting this basis as the 
basis for working capital. What he 
says should have been done was to have 
taken the amount at the beginning of 
the year namely ist April, 1960 and to 
add to this amount the amount of re- 
serve actually utilised during the 
bonus year as working capital. The 
evidence of Ghosh in this as in other 
matters was of little assistance to the 
Appellant, while he stated that Rupees 
10,09,000/- was the working capital 
of the Company during the year, in 
cross-examination he admitted that the 
consumers deposits have been used in 
the business as working capital. Later 
on he sought to explain it by an ap- 
plicaton in which he said that what he 
meant was that the consumers deposit 
had been invested in the business. The 
Tribunal has carefully gone through 
this evidence and was of the view that 
Ghosh has given contradictory and 
false statements in respect of the con- 
sumers deposits not being used as 
working capital. This apart as already 
stated, he has no personal knowledge. 
In any.case the Tribunal has on an 
examination of the Cash Book and pro- 
fit and loss account Ex. W-16 and E-1, 
held that the receipts of the concern 
are little more than two lacs a month 
which amount by itself would be suffi- 
cient to meet its day to day expenses. 
In considering a claim for return on 
working capital two questions must be 
kept in view; whether the reserves 
were available and if they were, whe- 
ther they were used as working capital, 
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and |if so, what is that amount. These 
are questions of fact and if the em- 
ployer fails to establish by satisfactory 
evidence the claim will have to be re- 
jected. In this case we may point out 
there is no proof, that any of the re- 
serves have been utilised. 


0. Lastly the claim for re- 
habilitation has also to be rejected on 
the same grounds. We have ‘already 
discussed the approach that has to be 
made in considering this claim. As 
rehabilitation reserve is a substantial 
item! which goes to reduce the avail- 
able isurplus and as a result, affects 
the tight of the employee toireceive 
the bonus, the employer will have to 
place all relevant materials and the 
Tribunal will have to scrutinise these 
carefully and be satisfied that the 
claim is justified. At the same time it 
is equitable also in the larger interest 
of the industry as well as of the em- 
ploy that proper rehabilitation 
reserve should be built up taking into 
consideration the increase in prices in 
plant| and machinery which has to be 
replaced at a future date and by the 
determination of a multiplier and its 





divisdr. The case of the Appellant is 
that the requirement of the Undertak- 
ing in this regard is Rs. 15,66,496. The 


assets) required to be replaced have been 
divid into three blocks—one upto 
31.12.59 the second from January 1940 
to December 1947 and the third from 
Janu 1948 to March 31,-1961. Cer- 
tain statements were filed which were 
intended to show what the yearly re- 
placement cost as well as the original 
cost was, as also the life and the year- 
ly requirements of all the assets, the 
multiplier and divisor. In support of 
the rdplacement cost, quotation of 
prices| Exs. E, 21 to E. 24 have been fil- 
ed, These are from M/s. Martin Burn 
Ltd. as Agents of M/s. C. A. Pearson & 





Co. Lid., Babeocks & Willcox of India. 


(P) Ltd, Indian Cable Co. Ltd., repre- 
senting British Insulated Calendar 
Cables, Ltd. and the Indian Iron & 
Steel Co. The first objection against 
the admissibility of these letters is that 
they have not been proved by anyone 


of the|persons who have written’ these- 





letters!or any of the representatives of 

e firms whose letters they are. As 
has been noticed Ghosh is the omnibus 
witness and he has no knowledge what- 
ever in respect of any of the matters 
stated therein nor can he speak to the 
precise! requirement for rehabilitation. 


It is rather surprising that the em- 
ployer who is making such a big claim 
has not called any one as a witness who 
can speak with knowledge of the age, 
the requirements and the increase in 
the prices of replacements. The ori- 
ginal cost of these blocks has been pre- 
pared by Shri Chatterji (Ex. E. 19 and 
Ex. 20), but he has not been produced 
and an. attempt was made to prove 
them through the evidence of Ghosh. 
The Tribunal states that a number of 
questions were put to the witness to 
ascertain as to how he calculated the 
original cost and his reply was that the 
same has been taken from the balance 
sheet. The balance sheets for earlier 
years have also not been produced to 
show what the original cost was. The 
Tribunal has examined these matters 
and the evidence relating thereto in 
great detail and we agree with it that 
the Appellant has failed to prove the 
original cost of the machines, plant and 


machinery, its age, the probable 
requirements for replacement, the 
multiplier and the divisor. In these . 


circumstances this claim also has been 
properly disallowed. 


21. There is then the claim for 
contingency reserve and development 
reserve which it is not disputed has to 
be provided under the Electricity (Sup- 
ply) Act amounting to Rs. 32,900/- and 
Rs. 22,333/- respectively in all Rupees 
55,233/-. The Tribunal, however, has 
disallowed this claim on the ground 
that since they have been created under 
the Electricity (Supply) Act which ac- 
cording to its understanding of the 
legal position, could not be deducted. 
These two reserves it may be stated 
have to be created under the 
provisions of clause V and Clause V (a) 
of the Sixth Schedule of the Electricity 
(Supply) Act, 1948. The Tribunal has 
gone into the reason for the creation 
of these reserves, their use etc. We 













provision for the said reserves has been 
made under the statute for a special 
purpose namely to work out the char- 
ges to be recovered from the consu- 
mers for the supply of Electricity but 
that does not mean that these are not 
to be taken into consideration in de- 
claring bonus though they have not 
been treated as prior charges. We hav 
referred to the case of Mathura Pra- 
sad Srivastava, 1968-2 SCR 311 = 
(AIR 1968 SC 963) as supporting this 


P 
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view. In these circumstances the amount 
of Rs. 55,233/- has to be provided for. 
Except for this amount the computa- 
tion made by the Tribunal for ascer- 
taining the available surplus is in our 
view justified. The amount found by 
the Tribunal in this regard is Rupees 
1,29,248/- and if Rs. 55,233/- is to be 
provided there will be an available sur- 
plus of Rs. 74,015/-. The Tribunal as 
we said awarded three months bonus 
amounting to Rs. 73,000/- which works 
out to Rs. 24,333/- per month. We think 
having regard to the financial capacity 
of this Undertaking one month’s bonus 
which will leave a surplus for the 
working of the Undertaking, will meet 
the ends of justice. We accordingly 
order the payment of one month’s wa- 
ges as bonus. Each party will bear 
their own costs in this Appeal. 

< Order accordingly. 


AIR 1972 SUPREME COURT 343 
(V 59 C 70) 
(From: Industrial Tribunal Maharash~ 
tra, Bombay)* 
C. A. VAIDIALINGAM AND P. 
JAGANMOHAN. REDDY, JJ. 
The Indian Link Chain Manufac- 
turers Ltd. (In C. A. No. 204 of 1967); 
The Workmen (In C. A. No. 610 of 
1967), Appellants v. The Workmen (In 
C. A. No. 204 of 1967); The Indian 
Link Chain Manufacturers Ltd. and 
another (In C. A. No. 610 of 1967), 
Respondents. 

Civil Appeals Nos. 204 and 610 of 
1967, D/- 17-9-1971. 


(A) Industrial Disputes Act 
(1947), Section 19 (2) — Notice of 
termination of settlement — Even 


where an agreement is for a fixed 
period it will not only continue to be 
binding for the duration of the period 
of settlement but thereafter also until 
it is terminated by a notice in writing 
and even then it will continue for a 
period of two months from the date of 
such notice. While a notice must be 
in writing, such a notice can be infer- 
red from correspondence between the 
parties. 

Held the letter of 20th March 1965 
written by the employer Company to 


*(Ref. (L T.) No. 468 of 1965, D/- 30- 
9-1966 — Indl. Tri. Maharashtra — 
Bom.) 
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the Labour Commissioner must be 
deemed to be a notice of termination, 
because there was a categorical state- 
ment in it that the settlement had been 
terminated on 31-12-64. Even if there 
was no evidence of written notice ter- 
minating it on the date specified, the 
letter which said that it had so ter- 
minated must be taken as the requi- 
site notice. Further when both the 
parties to the dispute proceeded on the 
specific plea that there was no settle- 
ment binding on either of them in res- 
pect of the wages and dearness allow- 
ance, even prior to conciliation, the 
Government had no option, on a 
failure of the conciliation proceedings 
and on being informed by the written 
representation of the employer, that 
there was no settlement in force, but 


- to refer the dispute to the Tribunal 


(Paras 9, 12) 
(B) Industrial Disputes Act (1947), 
S. 19 (2) —-Notice — Waiver — There 
cannot be any waiver by conduct or 
implication of the requirement of a 
written notice which must be an ex- 
press representation in the form of 
writing terminating the settlement. 
1969 Lab IC 1158 (Cal), Overruled. 
(Para 11) 
(C) Industrial Disputes Act (1947), 
Sch. HI, Item 1 — Wages — Fitment 
— The payment in a graduated wage 
scale should reflect the years of ser- 
vice of an employee in that grade. 
When the graduated wage scale is 
first fixed and a fitment is made there- 
in subsequent revision in wage scales 
do not require any further fitment be- 
cause the original fitment will . con- 
tinue to give them the advantage of 
their service. Where there was how- 
ever no adjustment in the first wage 
structure which was the subject of a 
settlement as such, it would mot be 
fair not to fix the wages in the wage 
scales fixed for the first time by the 
award. AIR 1963 SC 1332 and AIR 
1963 SC 1327, Rel. on. 
s (Paras 13, 14, 15) 
(D) Industrial Disputes Act (1947), 
Sch. II, Item 1 — Wages — Fixation 
— Considerations — The principles 
relating to the fixation of fair wage 
which should be taken into considera- 
tion in industrial adjudication are that 
(a) dearness allownace should ordi- 
narily be on a sliding scale and should 
provide for an increase on the rise in 
the cost of living and a decrease on a 
fall in the cost of living and (b) the 
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additional financial burden which a 
revision of the wage structure or dear- 
allowance would impose upon an 
yer, and his ability to bear such 
y are very material and rele- 
factors to be taken into account. 

(Para 14) 
(E) Payment of Bonus Act (1965), 
S. 23 — Balance-sheets and profit and 
loss accounts — Presumption — Under 


ness 
empl 
burd 
vant 


Section 23 there is a presumption. 


about the accuracy of bafance-sheets 
and profit and loss accounts of Cor- 
porations and Companies and' when 
curacy of the particulars con- 
in these documents have not 
been feallengcd in a case, 
ve to be placed thereon. 
(Para 16) 
(E) Payment of Bonus Act (1965); 
S. 6 Bonus — Calculation —- The 
employer is entitled to deduct! from 
oss profits as computed | under 
Section 4, deprectation under S; 6 (a) 
in accordance with Section 32 (1) of 
come-tax Act and under S. 6 (d) 
such further sums as are specified in 
the Third Shedule to the Payment of 
Bonus} Act. ` (Para 16) 
(G) Payment of Bonus Act (1965), 
S. 6 (d) read with item 1 (iti) — Bonus 
— Calculation — Under Sec. 
read with item 1 (iii) of the i Third 
Schedule the Tribunal ought to! allow 
6% of the Company’s reserves shown 
in its |balance-sheet as at the! com- 
mencement of the accounting year in- 
cluding any profits carried forward 
from the previous accounting year. 
(Para 17) 


(E) eit Disputes Act (1947), 
Sch. » Item 5 — Gratuity — Gra- 
tuity and wages in industrial adjudica- 
tion are placed on the samej foot- 
ing and have priority over Income- 
tax and other reserves; as ; such 
in considering the financial sound- 
ness pf an undertaking for the 
purposes of introduction of a! gra- 
tuity [scheme the profits that must 
be takeninto account are those com- 
puted prior to the deduction of depre- 
ciation and other reserves. In dealing 
with the financial capacity of an 
unde ing to bear the burden it 
would not be appropriate to approach 
its nvestor te bear the burden: from 








an investor’s point of view. The: over- 
all picture of the soundness of the 
Undertaking and its future prospects 
must he taken into account. Case law 

i ` (Paras 21, 22) 


L L. C. Manufacturers v. Workmen 


reliance 


A- I. R. 


(1) Industrial Disputes Act (1947), 
Sch. III, Item 5 — Gratuity — Gra- 
tuity can be fixed on the basis of con- 
solidated wages. While no doubt the 
general rule is that gratuity must be 
related to the basic wage, in cases 
where the wages are not very high 
and a consolidated wage has been fix- 
ed taking into account the dearness al-. 
lowance, the scheme of gratuity may 
be related to the consolidated wage, 
which will be the basic wage in subse- 
quent years. AIR 1967 SC 948, Rel. 
on; AIR 1970 SC 390 Distinguished. 

(Paras 24, 26) 

Cases Referred: Chronological Paras 

(1970) AIR 1970 SC 390 (V 57) 
= (1970) 1 SCR 622 = 1970 
Lab IC 399, Management of 
Ghaziabad Engineering Co, 
(P.) Ltd. v. Its Workmen 

(1970) AIR 1970 SC 919 (V 57) 
= (1969) 2 SCR 307 = 1970 
Lab IC 787, Delhi Cloth ‘& 
General Mills Co. Ltd. v. 
Workmen | 

(1969) AIR 1969 SC 360 (V 56) 
= (1969) 2 SCR 113 = 1969 
Lab IC 599, Bengal Chemical 

` & Pharmaceutical Works Ltd. 
v. Its Workmen 

(1969) 1969 Lab IC 1158 = (1962) 
1 Lab LJ 85 (Cal), Workmen of 
Continental Commercial Co. 
(P.) Ltd. v. Govt. of West Ben- 


gal 

(1968) ATR 1968 SC 585 (V 55) 
= (1968) 1 SCR 581 = 1968 
Lab IC 558, Management of 
the Bangalore Woollen, Cotton 
and Silk Mills Co. Ltd. v. The 
Workmen 10 

(1968) 1968-1 Lab LJ 542 = 15 
Fac LR 251 (SC), Remington 
Rand of India Ltd. v. The 
Workmen 

(1967) ATR 1967 SC 948 (V 54) 
= 1967-1 SCR 652, Hindustan 
Antibiotics Ltd. v. Workmen 

i 21, 24, 26 

(1966) AIR 1966 SC 732 (V 53) 
= (1966) 2 SCR 523, M/s. 
British Paints (India) Lid. 
v. Its Workmen 

(1966) AIR 1966 SC 976 (V 53) 
= (1963) 2 SCR 27, Workmen 
of Western India Match Co. v. 
Western India Match Co. Ltd, 

(1965) ATR 1965 SC 839 (V 52) 
= (1965) 1 Lab LJ 453, Burhan- 
pur Tapti Mills Ltd. v. B. T. 
Mills Mazdoor Sangh 


25 


26 


11 


26 


20 


10 


20 
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(1964) ATR 1964 SC 864 (V 51) 
= 1963 Supp (2) SCR 862, 
Management of Wenger & Co, 
v. Their Workmen 20 
(1964) 1964-2 Lab LJ 100 = . 
(1964) 9 Fac LR 107 (SO), 
Cochin State Power Light Cor- 
poration Ltd. v. Its Workmen 10 
(1964) 1964-2 Lab LJ 131 = 
(1964) 9 Fac LR 10 (SC), Gram- 
ophone Co. Ltd. v. Its Workmen 


(1963) AIR 1963 SC 1327 (V 50) 
= 1963 Supp (2) SCR 16, 
French Motor Car Co. Lid. 


v. Workmen 
(1963) AIR 1963 SC 1332 (V 50): 
== (1964) 1 SCR 234, Hindustan 
Times Ltd. New Delhi v. Their 
Workmen 13, 14 
(1960) AIR 1960 SC 833 (V 47) 
= 1960-3 SCR 329, Bharatkhand 
Textile Manufacutring Co. Ltd. 
v. Textile Labour Association, 
Ahmedabad 22 


Mr. L N. Shroff, Advocate, for 
Appellant (In C. A No. 204 of 1967) 
and for Respondent No. A. 
No. 610 of 1967); M/s. 
Phadnis and Janardan 
Advocates, for Respondents 


21 


13 


Sharma, 
(In C. A. 


` No. 204 of 1967) and for Appellants (In- 


C. A. No. 610 of 1967). 


i The Judgment of the Court was 
delivered by 


P. JAGANMOHAN REDDY, J:— 
The Government of Maharashtra had 
referred the dispute between the 
Appellant and its Workmen to the In- 
dustrial Tribunal under the Industrial 


Disputes Act 1947 (hereinafter called. 


‘tthe Act’) in respect of Wage scales, 
dearness allowance, bonus, gratuity 
and permanency. The Award made 
by it is the subject matter of this 
Appeal by Special Leave (Civil Appeal 
No. 204 of 1967) in which the dispute 
relating to wage scales and dearness 
allowance is contested only on the 
ground that there was a_ settlement 
between the workmen and the em- 
ployers’ in a conciliation proceeding 


and as that has not been terminated . 


by either party the Government has 
no jurisdiction to refer the dispute in 
relation thereto tothe Tribunal. If this 
plea is not accepted the wage scales 
and dearness allowance as awarded by 
the Tribunal is not challenged. The 
claim for bonus as awarded is disputed 
as it often happens, on the manner and 


method of computation of deprecia- 
tion and development rebate. It is 
the case of the employers that it has 
not the financial capacity to bear the 
burden of the gratuity scheme framed 
by the Tribunal for the workmen. 
Apart from this certain incongruities 
in this scheme are pointed out to 
which we shall refer and deal with at 
the appropriate place. The fifth issue 
relating to permanency is not pressed. 


2. The workmen have also fil- 
ed an Appeal (Civil Appeal No. 610 of 
1967) against the Award in which the 
omission by the Tribunal to grant an 
adjustment in the wage scale by 
directing a fitment of the wages of 
workmen in the said scales in accord- 
ance with the length of their service 
is assailed. It is also pointed out that 
the Tribunal did not link the dearness 
allowance granted by it with the cost 
of living index and lastly the award 
did not compute the return on reserves 
in accordance with the Schedule 3 of 
the Payment of Bonus Act (herein- 
after called ‘the Bonus Act’): 


3. A few facts may now be 
stated for a better appreciation of the 
matters in controversy. The Appel- 
lant. was registered as a Public Limit- 
ed Company in or about 1956 and 
commenced production in or about 
1958. It employs approximately 170 
persons of whom 155 are daily rated 
workers and it is the later category 
who are the Respondents in this case. 
In October 62 the General Secretary 
ofthe Mumbai Kamgar Union which 
represents the workers of the Appellant 
(hereinafter referred to as ‘the Union’) 
made certain demands on their behalf 
relating inter alia to wage-scales and 
dearness allowance. These disputes 
formed the subject matter of concilia- 
tion proceedings in the course of 
which the parties arrived at an ami- 
cable settlement on 5th April ’63, the 
relevant terms of which pertaining to 
the wage scale and dearness allowance 
are as under: 


“Demand No. I— Wage scales: 

The workers drawing at present 
upto Rs. 30.30np. per day will be 
given an ad hoc increment of 60 np. 
with effect from 1-1-1963 and another 
increment of 40 np. with effect from 
1-1-1964. 

(b) Persons drawing more than 
Rs. 3.30 np. per day will be given an 
ad hoc increment of 50 np. with effect 
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from 1-1-1963 and another increment 
of 30 np. with effect from 1-1-1964. 

f The arrears of increment from 
1-1-1963 till 31st March will be paid 
on or before 20th April, 1963. 


Demand No. 2. Dearness 
ance: 

As the wage scale agreed to above 
are consolidated i. e. including al- 
lowan¢e, the Union has withdrawn the 
demand.” 


4, The other two demands re- 
Tating |to Casual leave and paid holi- 
days are not before us and need not 
be noticed. The parties also agreed to 
discuss the existing production bonus 
scheme and to finalise the suggestion 
for revising the same by- the end of 
June 63, in view of the instalment of 
new machinery. This settlement was 
reduced to writing and signed by the 
Chief Executive of the Appellant, the 
Conciliation Officer and the General 
Secretary, Mumbai Kamgar Union and 
was considered a ‘settlement’ as de- 
fined by clause 'P’ of Section 2 of the 
Act. It was averred that as this settle- 
ment was binding upon the parties 

Tenon 19 (2) of the Act for a 
period lof six months from 5th April 
’63 and would continue to bind them 
after the expiry of the said period un- 
til the expiry of two months from the 
date on which a notice in writing of an 
intention to terminate the settlement 
is giveņ by one of the parties to the 
other party or parties to the settlement 
and since the settlement was not ter- 
inated in accordance with any of the 
requirements set out above by a notice 
in writing given by the Respondents, 
no dispute could be raised again relat- 
ing to the wage scale and dearness al- 
lowance and therefore the reference 
made on 27th December ’65 under 
Section|10 (A) (d) of the Act for ad- 
judication was incompetent. 


5. On the dispute relating to 
the payment of bonus, the case of the 
Appellant was that its profits for the 
year 1964 before depreciation was 
Rs. 4.11,176/-, and that under the 
payment of Bonus Act the available 
surplus |was Rs. 19,921/- out of which 
an allocable surplus would amount io 
Rs. 11,977/-. The Tribunal however, 
in arriving at its own computation of 
available surplus and allocable sur- 
plus disallowed the claim ofthe Appel- 
lant fora sum of Rs. 1,81,054/-. on 
account jof depreciation and Rs. 5822/- 
im respect of the development rebate 


allow- 





reserve and instead it allowed depre- 
ciation of Rs. 80,190/- and development 
rebate of Rs. 3,917/- as shown in the 
balance-sheet. In respect of these 
items the reason given by the Tribunal 
is that while it is true that the Com- 
pany was entitled to deduct by way of 
depreciation an amount admissible in 
accordance with Section 32 (1) of the 
Income-tax Act by virtue of Sec. 6 (a) 
of the Bonus Act, there was no 
material on record to show that the de~ 
duction in respect of the aforesaid 
items was actually made by the Ap- 
pellant in accordance with the relevant 
provisions of the Income-tax Act. In 
these circumstances it did not accept 
the deduction claimed by the Com- 


pany, which were admissible under the ` 


Bonus Act. 


6. On the question of gratuity 
the case of the Appellant was that it 
has only been in existence for 8 years 
from 1958 and that for the years 1958 
to 1960 its working showed losses, For 
1961 there was a carry forward from 
prior years of a loss of Rs. 2,19,948/- 
which when set off against the profit 
of Rs. 93, 062/- in the year 1961 left a 
carry forward of loss of Rs. 1,26,886/-. 
In the year 1962 it earned profits of 
Rs. 84,837/- but the losses incurred 
in the earlier years could not be wholly 
set off and the balance of the loss of 
Rs. 42, 049/- had to be carried forward 
to the year 1963. After setting off this 
carry forward of loss against the pro- 
fit for the year 1963 there was only a 
profit of Rs. 65,323/-. In ‘these cir- 
cumstances no dividend was paid to the 
share-holders for the years 1958 to 
1962. Dividends however were paid 
for the years 1963, 1964 and 1965 but 
the stand of the Appellant was that 
notwithstanding the earning of profits 
and declaration of dividend thé depre- 
ciation and development rebate could 
not be provided for fully in accordance 
with the Income-tax law. Apart from 
this there were large foreign loans the 
payment of which was made difficult 
by the further burden imposed upon it 
on account of devaluation of the 
Rupee. To this was also added the 
increase in the wage bill consequent on 
the settlement entered into with the 
Union as well as the increase of Rupees 
20,869/- due to Interim wage relief 
recommended by the Wage Board for 
Engineering Industry. Taking all these 
factors into consideration the Com- 
pany’s case before the Tribunal was 
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that it had not the financial ability to 
sustain a scheme of gratuity. Apart 
from this ground of attack, the Appel- 
fant also contested the scheme as be- 
ing vague, contradictory and impossible 
to implement. The Tribunal it is said 
while it had prescribed a consolidated 
wage, directed the payment of gratuity 
by reference to the basic wage exclud- 
ing the dearness allowance. It is there- 
fore contended that it is not possible 
to ascertain which portion of the con- 
solidated wage is the basic wage and 
which portion the dearness allowance 
and consequently the implementation 
of the scheme has become impossible- 
It is also submitted that as the scheme 
stands it is incongruous because a per- 
son who resigns or retires after 10 
years gets a larger gratuity than a 
person whose services are terminated. 


7. In so far as the claim for 
bonus is concerned the Respondents in 
their Appeal have challenged the 
Award of the Tribunal on the ground 
that it had worked out the return on 
reserves not as they were shown in 
the balance sheet atthe beginning of 
the year viz. Rs. 2,70,497/- as required 
under Schedule III of the Bonus Act but 
on the reserves appearing at the end 
of the year amounting to Rs. 4,92,349/-. 
This method of computation 
would reduce the return on the re- 
serves deductible as prior charge by 
Rs. 14,000/- and consequently would 
increase the available and allocable 
surplus. We have already stated that 
the Respondents in their Appeal have 
further challenged the Award relating 
to the fixation of wage scales and dear- 
ness allowance, the former on the 
ground that the Tribunal gave no 
directions on the question of adjust- 
ments or fitments notwithstanding the 
fact that the issue was specifically re- 
ferred for adjudication and the latter 
by not linking it to the cost of living 
index allegedly on the ground that ‘no 
change for worse is likely to take place 
for some time to come”. It will be 
convenient to examine these rival con- 
tentions in respect of each of the items 
separately. 

8. The question whether the 
settlement in Ex. C-9 was in force at 
the time when the Government made 
the reference of the dispute to the Tri- 
bunal, will depend on whether the 
provisions of Section 19 (2) read with 
Section 2 (p) of the Act were complied 
with. There is no dispute that Ex. C-9 


would amount to a settlement but on 
behalf of the workmen it is contended 
that it only records an ad hoc settle- 
ment, the operative portion of which 
relates to two increments one to be 
given from 1-1-63 and the other from 
1-1-64, and it is during this period that 
the dearness allowance was given up- 
In these circumstances the manage- 
ment, it is claimed, terminated the 
agreement by making counter propo- 
sals to the workmen in the concilia- 
tion proceedings which terminated the 
settlement. This averment is support- 
ed by the finding of the Tribunal to 
that effect namely, that there was a 
waiver of the requirement of a written 
notice putting an end to the settle- 
ment. The contention on behalf of the 
Appellant on the other hand is that 
there could be no waiver of a statu- 
tory notice required by the provisions 
of the Act to be in writing to put an 
end to the settlement, and that the 
analogy of waiver ofa notice required 
to be given in suits against the Govern- 
ment under Sec. 80 of the Civil Proce- 
dure Code is neither -apt nor is it ap- 
plicable to cases where as a matter of 
public policy a written notice is requir- 
ed to be given by one of the parties to 
the other party to terminate the settle- 
ment, Section 2 (p) of the Act defines 
‘settlement’ as meaning: 

“a settlement arrived at in the 
course of conciliation proceeding and 
includes a written agreement between 
the employer and workmen arrived at 
otherwise than in the course of conci- 
liation proceeding where such agree- 
ment has been signed by the parties 
thereto in such manner as may be 
prescribed and a copy thereof has been 
sent to an officer authorised in this be- 
half by the appropriate Government 
and the conciliation officer”. 

In so far as it is relevant, Section 19 is 
as follows: 


“19 (1) A settlement shall come 
into operation on such date as is agreed 
upon by the parties to the dispute, and 
if no date is agreed upon, on the date 
on which the memorandum of the set- 
tlement is signed by the parties to the 
dispute. 


(2) Such settlement shall be bind- 
ing for such period as is agreed upon 
by the parties, and if no such period 
is agreed upon, for a period of six 
months from the date on which the 
memorandum of settlement is signed 
by the parties to the dispute, and shall, 
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is 
(7). No notice given under sub-sec- 
tion (2) or sub-section (6) shall’ have 
effect, i 
presenting the majority of persons 
bound |by the settlement or award, as 
the case may be”. 


9 Reading Section 19; with 
the definition in Section 2 (p) it would 
appear, that a settlement will enure 
for the|duration of the period for which 
it has been agreed to between the par- 
ties ang i no period is agreed upon for 
a period of six months from the date 
on whith the memorandum of settle- 
ment of dispute is signed by the par- 
ties and where it is put an end to by 
a notice in writing it will continue to 
be operative until the expiry of: two 
months! from the date on which that 
notice is given. It would appear that 
even where an agreement is for a fix- 
ed oa it will not only continue to 





be binding for the duration of the 
period. of settlement but thereafter also 
until it} is terminated by a notice in 
writing and even then it will continue 
for a period of two months. from the 
date of|such notice. While no doubt it 
is true that a notice must be in writ- 
ing, such a notice can be inferred from 
correspondence between the parties. 


10. In eae re ore KoT 
Light rporation Ltd. v. Its Work- 
R 1064) 2 Lab LJ 100 (SC) a set- 
tlement|between the employers and the 
employees had been arrived at on 25th 
November 1954 and was to remain in 
force far a period of five years from 
lst October 1954 i.e. upto 30th Septem- 
ber 1959. While is was so under 
Section 19 (2) of the Act it would 'con- 
tinue tol be in operation till it was ter- 
minated| by a notice in writing. The 
case of the employers in that casei was 
that iy mole in, was never termi- 





nated by notice in writing, as such it 
continued to be in force when: the 
reference was made, and since a refer- 
ence of a dispute made during the con- 
tinuance| of the settlement is bad,! the 


Tribunal had no jurisdiction to adjudi- .- 


cate the|dispute relating to wage fixa- 


ae 





ess it is given by a party re-. 


. sentation of 


. A. LR. 


tion and dearness allowance. It how- 
ever appeared that the workmen 
ħad presented a charter of de- 
mands on 14th October 1959 in 
which there was a reference to the set- 
tlement and it was stated therein that 
the Union had on the 13th October 
1959 resolved to terminate the existing 
Settlement and submit the charter of 
demands to the management. Then 
followed the charter of demands. It 
was contended that this did not put an 
end to the settlement as required by 
Section 19 (2) of the Act because there 
was no reference to the termination of 
the settlement by that charter. The 
Court however rejected this contention 
and held that asthere wasa reference 
under the charter of demands to a 
resolution in which a specific state- 
ment that the settlement was be- 
ing terminated thereby was made 
it was held that that was suffici- 
ent notice as required under Sec. 19 (2) 
of the Act and hence the reference in 
regard to items covered by the settle- 
ment were valid. Wanchoo, J. at page 
101 observed: 


“There is however no form pres- 
eribed for terminating . settlements 
under Section 19 (2) of the Act and all 
that has to be seen is whether the pro- 
visions of Section 19 (2) are complied 
with and in substance a notice is given 
as required thereunder’. 

The facts in the Workmen of Western 
India Match Co. Ltd. v. The Western 
India Match Co. Ltd. (1963)2SCR 27 
= (AIR 1966 SC 976) were that during 
the pendency of negotiations the Union 
by a letter had asked the Company to 
treat the charter of demands as notice 
under Sec. 19 (2) of the Act without 
first terminating the earlier settlement 
in an Award and the Company had 
agreed to refer the matter in dispute to 
the adjudication of a Tribunal. But 
nonetheless it was contended that when 
there was no notice of termination of 
settlement in the charter of demand the 
subsequent reference in a letter that 
it should be terminated as from the 
charter of demand was not valid. This 
contention was however negatived on 
the ground that a formal notice under 
Section 19 (2) of the Act was, 
immaterial inasmuch as the 
the charter of de- 
mands filed by a letter amounted to 
a notice of termination of settlement. 
In the Management of Bangalore 


Woollen, Cotton & Silk Mills Co. Ltd, 


xe 
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v. The Workmen, (1968) 1 SCR 581= 
(ATR 1968 SC 585) it was sought 
to be contended that the case in 
the Workmen of Western India Match 


Co. Ltd, supported the proposition’ 


that an inference to terminate an award 
or settlement can be gathered from 
the various correspondences that passed 
between the management and the 
Union but one of us Vaidialingam J. at 
page 586 (of SCR) = (at p. 585 of ATR) 
pointed out that that decision “does 
not lend any support ‘to such a 
view.” It was ultimately held in that 
ease that though no such formal notice 


was given in the earlier correspondence - 


the letter of April 8, 1957 written by 
the Union could itself be construed as 
notice within the meaning of Sec. 19 (2) 
and therefore the Tribunal had juris- 
diction to adjudicate upon the claim 
as the reference was made by the 
State Government Iong after the ex- 
piry of two months from April 8, 1957. 
Tt is true that though a written notice 
can be spelled out of the correspon- 
dence there must be a certainty 
regarding the date on which such a 
written notice can be construed to 
have been given because a settlement 


notwithstanding such notice continues - 
to be in force for a period of two 


months from that date. 


11. The Tribunal drew support 
from the Workmen of Continental 
Commercial Co. (Private) Ltd. v. 
Govt. of West Bengal, (1962) 1 Lab LJ 
85 = 1969 Lab IC 1158 (Cal) for hold- 
ing that ‘the charter of demands 
itself constitute the notice as requir- 
ed under Section -19 (2) of the Act. 
It thought that that case was decided 
by this Court. This however was a case 
decided by the Calcutta High Court 
where it was held that the charter of 
demands was a tacit representation by 
the workmen not to remain bound any 
more by a settlement arrived at in 
conciliation proceedings but sub-Sec. 
tion (2) of Sec. 19 contemplates an ex- 
press representation physical, in the 
form of writing terminating the agree- 
ment. While holding so it nonetheless 
observed that a notice under sec. 19 (2) 
of the Act can also be waived by the 
party to whom the notice is to be sent. 
This view of the Calcutta High Court 
is opposed to the view taken by this 
Court and must be rejected as not 
good law because in our view there 
cannot be any waiver by conduct or 
implication of the requirement of a 
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written notice which that Court had 
itself recognised must not be a tacit 
representation but an express repre- 
sentation in the form of writing ter- 
minating the settlement. 


12. . This being the legal posi- 
tion it is necessary to examine what in 
fact took placein this case. The settle- 
ment in Ext. C.9 would appear to be as 
contended by the Respondent’s Advo- 
cate on an ad hoc basis because it pro- 
vides even in respect of the demand 
for wage scale that the employees will 
be given two ad hoc increments one 
with effect from 1-1-63 and another 
with effect from 1-1-64, Even in res- 
pect of the bonus scheme which was 
not part of the settlement it was agreed 
to finalise the suggestion for revising 
it by the end of June 1963, in view of 
the instalment of new ‘machinery. 
Nonetheless, Exh. C. 9 embodies a set- 
tlement and even if the duration ‘of 
that settlement is not fixed as contend- 
ed, it will continue to be in operation 
until a notice in writing to terminate 
it is given, or from the correspondence 
such a notice to terminate can be ascer« 
tained. The Company had in its writ- 
ten statement taken up the stand that 
Exh. C. 9 still subsists -but the corres- 
pondence shows that the Company had 
put an end to it before the charter of 
demands were presented to it. It would 
appear. that during the proceedings in 
conciliation of the dispute that has 
given rise to the reference which is 
the subject matter of this Appeal, the 
Additional Commissioner of Labour, 
Bombay, wrote to the Manager on 26- 
1-65 before entering upon the concili- 
ation asking him to give information 
as to whether there is any agreement, 
settlement or an award governing the 
demand raised on behalf of the Work- 
men in the present dispute. The Com- 
pany by its reply dated 20th March 
1965 informed him that the agreement 
between itself and its workmen had 
expired. It said: 

“at present we do not have any 
agreement/settlement or an Award 
covering the demands raised on behalf 
of the Workmen in the present dispute 
with the present Union. We had an 
agreement with the previous Union 
M/s. Mumbai Kamgar Union, for two 
years, which has expired on 31-12- 
1964. There are no demands pending 
for adjudication”. 

The stand taken by the Company that 
there is no settlement in force cover~ 
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ing the demands raised by the work- 
men clear. In the statement of 
claim the General Secretary of Sarva 
one Sangh representing the work- 
men said that the private agreement 
between the Company and Mumbai 
Kam Union dated 5th April, 1963 
was Taly terminated and thereafter a 


ch r of demands were presented on 
4-2-63. Thereafter the Assistant Labour 
Co. issioner tried to conciliate and in 
his report Ex. U. 6 while stating that 


conciliation proceedings have ended in 
a failure, relying upon the letter of the 
management, stated that there was no 
subsisting - settlement/agreement or 
Award presently in this dispute. The 
admission by the management is said 
to be [made under a mistake. e do 
not think this is a satisfactory explana- 
tion. we categorical statement. In our 
view the letter of 20th March 1965 
must at any rate be deemed to be a 
motice| of termination, because there is 
a categorical statement that the set- 
tlememt has been terminated on 31-12- 
64. Even if there is no evidence of 
written notice terminating it on the 
date specified, the letter which said 
that it had so terminated must be 
taken |as the requisite notice, if so, the 
reference to adjudication under the Act 
has been made long after the expiry 
of the two months ie. on 27-12-65. If 
we view the matter slightly different- 
ly, the result is the same, becausé when 
both the parties to the dispute proceed- 
ed onthe specific plea that there was 
no settlement binding on 
them in respect of the wages and dear- 
ness ud ante even prior to concilia- 
tion, the Government had no option, on 
a failure of the conciliation proceed- 
ings oh on being informed by the 





written representation of the Appellant 
that there was no settlement in, force. 
but tolrefer the dispute to the Tribunal. 
The management therefore is estopped 
from now taking the . stand that the 
settlement was not put an endl to or 
that the reference was invalid. | 


13. In view of this finding 
though the management does not assail 
the wages and dearness allowance as 
awarded by the Tribunal, as already 
noticed, this Award is challenged by 
the Union on the ground that no: adju- 
stment in the wage scale was granted 
and ke the dearness allowance was 





not linked with the cost of living index. 
It is o contended that the Tribunal 
by not} making an Award in respect of 





either of 
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fitments in the wage scale committed 
an error and in not adjudicating the 
dispute in respect thereof, has failed to 
exercise a jurisdiction vested in it. It 
is true that while the Tribunal pres- 
cribed a consolidated wage scale of 
daily wages, it did not direct fitments 
in those wage scales. The scales that 
have been prescribed for the various 
categories of workers are as follows: 


Unskilled — Rs. 4.50-0.20- 6.50 
Semi-skilled — Rs. 5.50-0.25- 8.00 
Skilled — Rs. 7.00-0.35-10.50 
Highly skilled — Rs. 8.50-0.50-12.50 


On behalf of the Union it is pointed out 
that by not directing’ an adjustment in 
these ‘wage scales a worker who has 
been in the service of the Company 
for 8 years drawing less than the initi- 
al Start in each of the wage scales ac- 
cording to the category in which he is 
placed will get the same initial wage 
as a person whois taken into service at 
or near the date of the claim or the en- 
forcement of the Award which is not 
in conformity with social justice. The 
Tribunal it is said should have directed 
an ad hoc fitment like that given in the 
case of (1964) 1 SCR 234=(AIR 1963 
SC 1332), The Hindustan Times Ltd., 
New Delhi v. Their Workmen vice 
versa, or in French Motor Car Co. Ltd. 
v. Workmen, 1963 Supp (2) SCR 16 = 
(ATR 1963 SC 1327). The Tribunal in 
the case before us pointed out that the 
demand of the Union for wage scales 
was that all the workers should be 
classified in consultation with the 
Union and to be fixed in the wage 
scales claimed by it- on a point to point 
basis with retrospective effect from 
1-2-65. It is these demands that were 
considered and the Tribunal did not 
see its way in adopting either the 
scales of wages claimed by it or fixing 
them in the wage awarded on a point 
to point basis. There is therefore no 
question of the Tribunal not exercising 
a jurisdiction vested in it but it must 
be taken as having been considered 
and rejected. The question whether 
that rejection is valid or not would de- 
pend on the facts and circumstances of 
the case as can be ascertained from the 
material placed before it. It is con- 
tended by the Union that the material 
before the Tribunal was such that it 
could have made fitments for instance, 
from the statement of the dates of 
joining and the classification and desi- 
gnation of the workmen as given in 
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U-3 statement. From this statement 
the Tribunal could have ascertained 
the length of service of each of the em- 
ployee, his category, his date of join- 
ing and the wage scales which he was 
drawing on the date of the Award and 
could have formulated and directed an 
ad hoc fitment. It is true that takine 
as typical, a case of a semi-skilled 
operator who joined on 1-12-58, another 
in the same category who joined on 13- 
3-61 and one who joined on 19-3-64, 


more nearer to the date of the Award,- 


it would appear that as all of them 
would be drawing less than the initial 
wage of Rs. 5.50 in their old wage 
scales they will start with Rs. 5.50 in 
the new wage scales fixed for semi- 
skilled workers even though the first 
of them had on the date when the wage 
scales came into operation 8 years ser- 
vice and the second of them 5 years 
and the last ofthem only 2 years. In 
_the French Motor Car Co. Ltd.’s case, 
1963 Supp (2) SCR 16 = (AIR 1963 SC 
1327) this. Court after considering the 
several instances where the Tribunal 
had granted fitments expressed the 
view that general adjustments are 
granted when scales of wages are fix- 
ed for the first time. At pages 27-28 
(of SCR Supp) = (at p. 1331 of ATR) 
Wanchoo, J. observed: 


“A review therefore of the cases 
cited on behalf of the respondents 
shows that generally adjustments are 
granted when scales of wages are fix- 
ed for the first time. But there is 
nothing in law to prevent the Tribunal 
from granting adjustment even in 
cases where previously pay scales were 
in existence: but that has to be done 
sparingly taking into consideration the 
facts and circumstances of each case. 
The usual reason for granting adjust- 
ment even where wage scales were for- 
merly in existence is that wage scales 
were particularly low and therefore 
justice required that adjustment should 
be granted a second time”. 


This principle in our view recognises 
that the payment in a graduated wage 
scale should reflect the years of ser- 
vice of an employee in that grade. 
When the graduated wage scale is first 
fixed and a fitment is made therein 
subsequent revision in wage scales do 
-Inot require any further fitment because 
the original fitment will continue to 
give them the advantage of their ser- 
vice. Thecase of (1964) 1 SCR 234 
= (AIR 1963 SC 1332) is one where the 
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Tribunal took into consideration in 
deciding the question of adjustment 
that it would be fair to give some relief 
to the existing employees by means of 
an adjustment, while at the same 
time not burdening the employer with 
higher rates of wages for new incum- 
bents. In the circumstances it has held 
that there was no justification for 
interfering with the directions given 
by the Tribunal in the matter of adju- 
stments. 


14. Ths decision referred to 
would clearly indicate, that in each 
case depending on the facts and circu- 
mstances, the question whether any 
fitments should be made at all or 
if fitments are to be made, what adjust- 
ments should be effected, will have to 
be considered. In this case while no 
doubt the wage scales and dearness 
allowance demanded by the Union 
which was said to be prevalent in as 
many as 26 concerns engaged in the 
Engineering Industry in the region of 
Bombay would place fairly heavy bur- 
den on the financial resources of the 
Company, the Tribunal observed that 
there was no material on record which 
would furnish a basis for treating the 
concerns relied upon by the Union as 
comparable concerns. It . was also 
pointed out that there were about 21 
concerns in the same unit of the indus- 
try which were paying minimum con- 
solidated daily wages of Rs. 5.08 to 
their employees and therefore their 
wage structure would thus represent a 
cross section of the wage structure of 
the employees working in Engineering 
concern and would be very relevant for 
fixation of wage structure of employees 
in the Company. In the end the Tribu- 
nal considering the financial status of 
the Company and the era of prosper- 
ous business which it can look forward 
to, as well as the wage-structure pre- 
vailing in the relevant units of indus- 
try and other relevant considerations, 
pres :ribed the consolidated scales of 
wages. We must therefore reject the 
claim for dearness allowance being 
linked with cost of being index. The 
case of the Respondents is that the Tri- 
bunal had misdirected itself by relying 
upon a recent award made by it in the 
case of another Company where it was - 
said that the cost of living had gone up 
to .70 points but that was not taken 
into consideration because the Com- 
pany was a flourishing company and 
as such the minimum consolidated 
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wage, was fixed as being proper. The 
criticism against the approach of the 
Tribunal is in our view not warranted, 
because it specifically stated in respect 
of the award which it considered that 
that f‘award may not be taken as lay- 
ing down a standard minimum wage 
in the engineering unit of industry, the 
Euan would have its own importance 
as a contributory factor for determina- 
tion of the wage-structure of the em- 
ployees in the Company”. As we 
aaa out the Tribunal considered 
Sev: factors in fixing the wage 
scale.| Each case must be considered 
on its own merits and what was 
awarded in the Hindustan Times Ltd. 
case, (1964) 1 SCR 234 = (AIR 1963 
SC 1332); or in the Bengal Chemi- 
cal and Pharmaceutical Works Ltd. 
v. Its Workmen, (1969) 2 SCR 113 
1969 SC 360), cannot be 
a determining factor in other cases. 
principles relating to the fixa- 
tion |of fair wage including the 
payment of dearness allowance to pro- 
vide |for adequate neutralisation, 
which should: be taken into considera- 

an industrial adjudication,, were 

by one of us, Vaidi gam J. 
. (123 (of SCR) = (at p. 366 of 
AIR) jof which the two that are re- 
pala are as follows:— 
) XXX XXX ` 

(2) The purpose of dearness al- 
lowance being to neutralise a portion 
of the increase in the cost of living, it 
- ordinarily- be on a 'sliding 
scale jand provide for an increase on 
the rise in the cost of living and a de- 
creasę on a fall in the cost of living. 
(3) (4) XXX P XXX 
(5) The additional financial bur- 
den which a revision of the wage 
structure or dearness allowance! would 
impose upon an employer, ard his 
to bear such burden, are very 
material and relevant factors to be 
taken] into account.” i 

fia circumstances we are: satis- 










hat the Tribunal after consider- 
ing the various factors to which a re- 
ference was made awarded a consoli- 
dated! wage having regard to the finan- 
cial capacity of the industry and there 
is no| justification for interfering with 
it on|the ground that it had not fixed 
a separate dearness allowance : linked 
with jinecrease or decrease in the cost 
of living index or to link the consoli- 
date wage itself with it. 

15. We are however satisfied 
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that this is a fit case in which wage 
adjusment should have been made. 
The Tribunal gave no reason for re- 
jecting the claim altogether. We 
could have understood the rejection of 
the claim of the Union that it should 
be given the right to make the adjust- 
ment itself, but why some adjusttnent 
was not made taking into considera- 
tion the length of the service, has not 
been stated. There was no adjust- 
ment in the first wage structure which 
was the subject of a settlement as such 
and it would not be fair also not to fix 
the wages in the wage scales which 
in fact are those fixed for the first 
time by the award. Besides we find 
from an analysis of the various cate- 
gories of workers in each of the years 
that a larger majority of them have 
been employed between the years 
1963 and 1965. If we were to direct 
one increment for every completed 3 
years upto the date of reference name- 
ly 27-12-65, no injustice would occur 
nor will there be a strain on the finan- 
cial resources of the Appellant which 
it cannot: bear. It would appear that 
of the 145 workers shown in the state- 
ment U-3 only about 43 workers will 
have the benefit namely 9 employed 
in 1958, 7 in 1959, 11 in 1960, 5 in 1961 


_and 11 in 1962. Of these only 16 will 


get two grade increments in the ad- 
justment as proposed. In this view 
we direct the fitments accordingly sub- 
ject however, that the other workers 
will start at the initial wage in their 
respective categories and their next 
increment as also the increment in res- 
pect of those who have joined service 
between 1958 to 1962 after the afore- 
said fitment is made will be due to 
them on completion of each year from 
the date of the enforcement of the 
Award. 

16. On the computation of 
bonus the three items that have been 
challenged are those in respect of de- 
preciation, development rebate and 
return on reserves. The former two 
by the Appellant and the latter by the 
Respondent in its appeal. The compu- 
tation of bonus as already noticed is 
governed according to the Bonus Act. 
Under Section 23 of this Act there is 
a presumption about the accuracy of 
balance-sheets and profit and loss ac- 
counts of Corporations and Companies 
and since the accuracy of the particu- 
lars contained in these documents have 
not been challenged in this case, re- 
liance will have to be placed thereon. 
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Waking the first two items regarding 
which the management has objection 
the Tribunal had deducted a sum of 
Rs. 80,190/- on account of depreciation 
and Rs. 3917/- on account of develop- 
ment rebate and rejected the claim. of 
the Company -to make the deductions 
in respect of the aforesaid items in 
accordance with the Income-tax Act 
as provided by Section 6 (a) of the 
Bonus Act, by merely adopting the 
amount as shown in the balance-sheet 
and profit and loss account. While 
the Tribunal, no doubt recognised that 
the Company was entitled to deduct 
amounts by way of depreciation in ac- 
cordance with Section 32 (1) of the 
Income-tax Act it rejected the claim 
because there was no material on re- 
cord to show that the deduction as ac- 
tually made by the Company towards 
depreciation and development rebate 
were in accordance with the relevant 
provisions of the Income-tax Act. The 
figures for deduction on account of 
return on reserves have been taken 
not on those shown in the balance- 
sheet at the beginning of the year, 
which is what the Bonus Act prescribes 
but on the figures shown at the end 
of the year. It is submitted by the 
Respondent’s advocate that the Tribu- 
nal was right in disallowing the first 
two items because the Company did 
not prove by satisfactory evidence that 
the amounts claimed by them were 
true. This contention must be reject- 
ed. _ There can be no doubt that the 





as are specified in the 
Schedule to the aforesaid Bonus Act. 
The only dispute is whether the Ap- 
pellant has placed material before the 
Tribunal from which it could make 
the computation as required under the 
Income-tax Act. In our view the em- 
ployer has been claiming from the very 
beginning depreciation and develop- 
ment rebate reserve under the Income- 
tax Act and had produced a statement 
signed by the Company’s officials in 
which these figures were shown as 
per the Income-tax assessments for 
each of the year specified therein. Be- 
fore the conciliation officer a statement 
was filed in which depreciation as per 
Income-tax was claimed as Rs. 1.80 
lakhs. In the statement of claim also 
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this amount was claimed. Apart from 
these averments a statement, as per 
Income-tax assessment, statement ‘A’, 
Ex. C-5 was filed by the Company on 
2-9-66. Similarly another. statement 
of profit and loss account as per annual 
account of the Company — Statement 
‘B’ Ex. C-6 was filed’on the same date. 
In the former document C-5 according 
to item 2, depreciation allowed by the 
Income-tax Officer for 1964 was shown 
as Rs. 1,81,054/- while according to 
C-6 depreciation as per annual account 
of the Company was shown as Rupees 
80,190/-. Similarly development re- 
bate under C-5 was shown as Rupees 
5822/- while under C-6 it was shown 
as Rs. 3917/-- It may be mentioned 
that there was no challenge to these 
figures as such, nor did the Respon- 
dent dispute that these amounts were 
not as per the assessment orders. The 
Tribunal had accepted statements in 
C-6 but ignored C-5 even though both 
the statements were prepared by the 
Company in exactly similar circums- 
tances, one from the assessment orders 
and the other from the balance-sheet- 
We find no justification whatever in 
the reduction of the claim by the Com- 


: pany. The claim of the Company for 


a deduction on account of depreciation 
and development rebate of Rupees 
1,81,054/- and Rs. 5822/- instead of 
Rs. 80, 190/- and Rs. 3970/- is therefore. 
accepted. 

17. The claim of the Respon- 
dent for return on reserves also must 
be allowed because under Section 6 
(d) read with Item 1 (iii) of the Third 
Schedule of the Bonus Act the Tribu- 


- nal ought to have allowed 6% of the 


Company’s reserves shown in its 
balance-sheet as at the commencement 
of the accounting year including any 
profits carried forward from the pre- 
vious accounting year. A reference to| 
the balance-sheet for the year ending 
31-12-64, would show that the 3 items 
of reserves at the end of the previous 
year which will be the beginning of 
the accounting year 1964 were (1) de- 
velopment rebate reserve—Rupees 
1,82,174/-, (2) general reserve— Rupees 
60,000/-, and (3) profit and loss ac- 
count— Rupees 5323/- which together 
add to Rs. 2,47,497/-. A return of 6% 
on this amount should have been 
taken into account but instead the Tri- 
bunal allowed 6% on Rs. 4,92,349/- 
which were the reserves at the end of 
the year comprised of Rs. 1,86,091/- as 
development rebate reserve, Rupees 
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30,0 0/- as general reserve and Rupees 
6289/- profit and loss account. The 
computation under the Bonus Act is 
as stated and not as the Tribunal has 
calculated. It would make a differ- 
ence of Rs. 14,000/- in respect of this 
item. We have at the end of the argu- 
ments asked both the learned Advo- 
cates to give us an agreed statement on 
the ee indicated above in respect of 
depreciation, development rebate and 
return on reserve. We give below 
that| statement: 


“BONUS CALCULATION FOR THE 
YEAR 1964 


(1-1-1964 to 31-12-1964) 
Gross profits of the year 1964 4.11.176.00 


Add|bonus paid for the vear 1912800 
1963 4,30.304.00 

| Deduct prior charges 

(a) Less Depreciaton as per 1,81,054.00 
Intome-tax 2.49.250.00 

(b) Less Development Rebate _ 5,822.00 
Reserve 2,43.428.00 

(c) Less Income-tax at 50%  1,21.714.00 
and Surcharge 1.21.714.00 

(d) Less Return on Capital at _72.250.00 

49.464.00 
64% on Rs. 8,50.000/- 

(e) Iess Return at 6% on 14,849.82 
Reserve of Rs. 2.47.497/- — 
(Rs. 1,82.174 + Rs. 60.000/- 
+/ Rs, 5.323/-). 

34,614.18 
Available Surplus 
Allo¢able surplus (60% of 20,768,50 


Available Surplus) 
Annual Wage Bill during 1964 2,43,562.98 
Therefore, Allocable Surplus 

of ‘Rs. 20.768.50 
Accarding to this statement the avail- 
able} surplus will be Rs. 34,614.18 and 
the the aval surplus which is 60% 





of the available surplus amounts to 

0,768/50. This will be the amount 
which will be available for distribu- 
tion las bonus instead of Rs. 42,783/- as 
computed by the Tribunal. The 


Award will have to be accordingly 
modified. : 

8. The item relating to gra- 
tuity is challenged by the Appellant 


mainly on the ground that the Com- 
pany’s financial capacity is not such as 
to bear the burden of the increase in 
the wage scale and dearness allowance. 


ce A good deal of criticism 
was directed against the method adopt- 
ed by the Tribunal in laying emphasis 
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on the fairly heavy wage bill which it 
was said the Company could bear and 
by picking and choosing convenient 
passages from the Directors Reports 
to buttress the conclusion that the 
financial position of the Company was 
sound. Some. of these are as follows: 

20. That the Company turned 
the profits received in the year 1963 
into losses and very substantially re- 
duced the profits for the years 1961 to 
1965; that the observations of the 
Chairman of the Board of Directors in 
the Director’s Report for the year 
ending 31st December ’65 had shown 
that the loan was increasing and the 
capital was being raised and that the 
import licences had been received, 
that orders for principal equipment 
had been finalised and that production 
of alloy steel chains will commence in 
the last quarter of 1966. The observa- 
tion that this expansion project was 
responsible for the foreign exchange 
loan of the Company; that all these 
loans are payable in well-spaced in- 
stalments and with the increasing busi- 
ness turnover and profits from year 
to year, that the Company should not 
find itself in an embarrassing financial 
position or that it is in a sound finan- 
cal position are all it is said a mere 
speculation. In our view this criticism 
is not justified because everything that 
the Tribunal has pointed out as we 
shall show presently is warranted by 
the material on record. The Tribunal 
it may also be noticed did not prescribe 
avery onerous or burdensome scheme 
either. After referring to the decisions 
of this Court in M/s. British Paints 
(India) Ltd. v. Its Workmen, (1966) 2 
SCR 523 = (AIR 1966 SC 732) 
Management of Wenger & Co. v. 
Their Workmen, 1963 Supp (2) SCR 
862 = (AIR 1964 SC 864); Burhanpur 
Tapti Mills Ltd. v. B. T. Mills Maz- 
door Sangh, (1965) 1 Lab LJ 453 = 
(AIR 1965 SC 839), it had on the prin- 
ciples laid down therein observed that 
it would be necessary and proper to. 
make a modest beginning by introduc- 
ing a lower scheme of gratuity consis- 
tently with the standing and business 
potential of the Company. 

21. In determining the finan- 
cial capacity of an industry what 
should be the approach of a Tribunal 
has been dealt with by this Court in 
some of the cases. In Hindustan Anti- 
biotics Ltd. v. The Workmen, 1967-1 
SCR 652 = (AIR 1967 SC 948), Subba 
Rao, J., as he then was, held that: 
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“The Tribunal considered all the 
relevant circumstances; the stability 
ofthe concern, the profits made by it 
in the past, its future prospects and 
its capacity and came to the conclu- 
sion that in the concern in question, 
the labour should be provided with a 
gratuity scheme in addition to that of 
a provident fund scheme. We see no 
justification to disturb this conclu- 
sion.” (page 674) (of SCR) = (at 
p. 961 of AIR). 


Tt is pertinent to notice that gratuity 
and wages in industrial adjudication 
are placed on the same footing and 
ave priority over Income-tax and other 
reserves, as such in considering the 
financial soundness of an undertaking 
for the purposes of introduction of a 
gratuity scheme the profits that must 
be taken into account are those com- 
puted prior to the deduction of depré- 
ciation and other reserves. In the 
Gramophone Company Ltd. v. Its 
Workmen, 1964-2 Lab LJ 131 (SC), 
the introduction of a scheme for the 
benefit of only 72 employees who were 
non-factory workmen, working at the 
Bombay Branch of the Company was 
contested on the ground that the Com- 
pany had already a provident fund 
scheme for the benefit of the employees 
and at the time when the Award for 
the introduction of the scheme was 
made the percentage of contribution to 
the provident fund had been increased 
though that benefit was not given to a 
small number of non-factory workmen 
at Calcutta and to the concerned work- 
men at the Bombay Branch but was 
made available only to factory 
workers. This contention was nega- 
tived on the ground that the mere 
existence of a provident fund scheme 
is not by itself a reason for reducing 
the gratuity scheme particularly when 
a good part of the services of existing 
workmen were not covered by the 
provident fund scheme. Im that case 
while considering the financial posi- 
tion of the Company and the conten- 
tion on behalf of the Company that be- 
fore the real profits for each year can 
be arrived at amounts to be provided 
for compensation and development re- 
serves should be deducted. Wanchoo J,- 
as he then was observed at page 136: 
‘When an industrial tribunal is 
considering the question of wage 
structure and gratuity which in our 
opinion stands more or less onthe same 
footing as wage-structure it has to look 
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at the profits made without consider- 
ing provision for taxation in the shape 
of income-tax and for reserves. The 
provision for Incéme-tax and for re- 
serves must in our opinion take second 
place as compared to provision for 
wage-structure and gratuity, which 
stands on the same footing as provi- 
dent fund which is also a retiral bene- 
fit, payment towards provident fund 
and gratuity is expense to be met by 
an employer like any other expense 
including wages and if the financial 
position shows that the burden of pay- 
ment of gratuity and provident fund 
can be met without undue strain on the 
financial position of the employer, that 
burden must be borne by the em- 
ployer. It will certainly result in 
some reduction in profits but if the in- 
dustry is in a stable condition and the 
burden of provident fund and gratuity 
does not result in loss to the employer, 
that burden will have to be borne by 
the employer like the burden of wage- 
structure in the interest of social ius- 
tice.” 

On the facts of this case it may be 
mentioned that the Tribunal did not 
award a separate basic wage and dear- 
ness allowance but a consolidated 
wage. That apart while no doubt the 
Company did not, from the years 1958 
to 1962 declare any dividends as it 
had made losses, it began to make pro- 
fits increasingly each year from 1963 
to 1965. During this period not only 
did the capital which was in 1958 at 
Rs. 2,25,000/~ increase to Rs. 11,00,000/- 
in 1965 but the salaries and wage bill 
correspondingly increased from Rupees 
43,443/- to Rs. 3,42,609/-. The loans 
no doubt also increased from Rupees 
2,81,129/- to Rs. 8,29,343/- but this by 


itself is not indicative of the financial 


insecurity of the Appellant because we 
find that notwithstanding these loans 
the Company steadily built up reserves 
from about Rs. 0.70 lakhs in 1958 to 
Rs. 6-16 lakhs in 1965. The losses 
which continued upto 1962 from 1.05 
lakhs in 1958 came to be reduced to 
Rs. .42 lakhs in that year, no doubt 
mostly due to the Appellant earning 
profits in 1961 and 1962 of .80 and .84 
lakhs respectively. Thereafter the 
profits were on the increase; which in 
1963 were Rs. 1.81 lakhs, in 1964 — 
Rs. 3.21 lakhs and in 1965 — Rs. 2.80 
lakhs. All these profits it may be 
mentioned are computed after deduct- 
ing depreciation and this should be 
taken into account in considering the 
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desirability of formulating a gratuity 
scheme for the Appellant. The gross 
blodk which consists of assets and loans 
etc. has also progressively increased 
‘Rs. 5.01 lakhs in 1958 to Rupees 
lakhs in 1965. The two state- 
(Contd. on Col. 2) 
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ments one on behalf of tħe Appellant 
and the other on behalf of the Reg- 
pondents, the figures in which we 
have checked up from the balance- 
sheets for the corresponding years and 
with respect to which there is no dis- 
pute, are given below: 


Statement of the Appellant : 





Year Capital Loan Loss/Profit. Salaries & Wages Dividend. 
Rs. Rs. Rs. Rs. Rs. 

1958 2,25,000 81,129, ‘Sot — 1,05,283.84 43,448.29 Nil 
2,00, 000. 0 

1959 $,00,000 71,847.00 — 1,50,537.68 88,80L.01 Nil. 
2,60,000.00 

1960 8,00,000 Seared — 2,19,948.01 1,15,947.60 Nil. 
2,77,800.00 : 

196) 4,20,000 85,788.49 — 1,26,886.45 1,42,090.43 Nil. 
2,41,260.00 

1962 8,50,000 PEDI — 42,049.80 1,56,805.28 NIL 
3,99,535.67 

1963 8,50,000 81,628.60 
165,140.00 | + 56,322.00 2,22,986.69 51,000 
8,77,506.00 

1965 8,50,000 29,294.00 
1,81,640.00 } + 74,289.00 $,21,242.00 000 
8,31,415.00 

1965 11,00,000 94,100.00 
2,82,727.00 + 96,999.00 8,42,609.00 83,767 


i 4,52,516.00 


Statement of the Respondent : 


. All figures in Lakhs 





1958 1959 1980 1961 1962 1983 1964 1965 
Rs. Rs. Rs, Rs. Rs. Rs. à Ra. 
Paid up capital. æ 2.25 3.00 3.00 4.20 8.50 8.50 8.50 11.00 
Resenvtr Bas 0.70 0.82 0.92 Nil 0.80 2.47 4.92 . 6.18 
7 a 4.56 4.11 5.24 3.27 6.04 6.25 4.92 8.29 
Losses. es 1.05 L598 2.19 1.26 0.42 ea sae ws 
Profits. ove Bes eas aT 0.80 0.84 1.81 3.21 - 2.80 
Gross Block- sae 5.01 6.39 7.07 7.79 15.27 1679 18.78 20.00 
Dividend. a eed baa ae = Ses 6P.C, 8P.CG 8 1OP.C, 
22. Both the above statements able to bear, nor are we in a position 


will 





to ascertain how the pressure of the 
implementation of the scheme is dis- 
tributed over the years because the 
employer does not have to provide the 
gratuity for all its members at once. 
The Tribunal has stated and in our 
view justifiably so, having regard to 
the list of the employees and the years 
in which they have joined the Com- 


he ancial position of the Ap- pany that they are comparatively 
pellan wou not be further young and not likely to retire all ał 
strengthened as and from that year. once. In fact our own examination of 
Even the Appellant’s Advocate could the statement Ex. U-3 showing classi- 


not cdntend that it will deteriorate. 


the gratuity scheme would 
heavy burden on the Com- 
pany’s| finances which it will not be 





fication of the employees incline us to 
the view taken by the Tribunal. The 
years in which the employees have 
joined service were all staggered and 
even if they retire by completion of 
their full service the pressure on the 
Corapany’s financial resources is pretty 


oe 
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well uniformally spread out. In deal- 
ing with the financial capacity of an 
undertaking to bear the burden it 
would not be appropriate to approach 
its capacity to bear the burden from an 
investor’s point of view. The overall 
Picture of the soundness of the Under- 
taking and its future prospects must 
be taken into account. In this regard 
Gajendragadkar, J., as he then was, in 
the Bharatkhand Textile Mfg. Co. Ltd. 
v. Textile Labour Association, Ahme- 
dabad, 1960-3 SCR 329 = (AIR 1960 SC 
833) said at page 342-343 (of SCR) = 
(at p. 839 of AIR): 


_ “Tt is not disputed that the bene- 
fit of gratuity is in the nature of re- 
tiral benefit and there can be no doubt 
that before framing a scheme for gra- 
tuity industrial adjudication has to 
take into account several relevant 
facts; the financial condition of the 
employer, his profit making capacity, 
the profits earned by him in the past, 
the extent of his reserves and the 
chances of his replenishing them as 
well as the claims for capital invested 
by him, these and other material con- 
siderations may have to be borne in 
mind in determining the terms of the 
gratuity scheme.” : 

our view the financial position of 
the Company is such that the imple- 
mentation of the scheme of gratuity is 
not likely to place an undue or un- 
reasonable burden upon the Company. 


23. There is also in our view 
no validity in the criticism that the 
scheme is difficult if not impossible 
to implement. It is therefore neces- 
sary to examine the scheme proposed 
by the Tribunal which is given below: 

1. On the death of an employee 
while in service of the Company or on 


his becoming physically or mentally - 


incapacitated for further service in the 
Company, or on voluntary retirement 
or resignation of an employee after 
ten years of continuous service in the 
Company; he or his heirs, executors or 
nominees as the case may he, shall be 
paid as gratuity 21 days’ basic wages 
for each completed year of service, 
subject to a maximum of 390 days 
basic wages. 


2. On termination of the ser- 
vices of an employee by the 
Company after five years but less than 
ten years of continuous service in the 
Company, the employee shall be paid 
as gratuity a sum equivalent to 13 
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days’ basic wages for each completed 
year of service in addition to retrench- 
ment compensation that may be ad- 
missible to him under the Industrial 
Disputes Act, 1947. i 

-3. On termination of the services 
of an employee by the Company after 
ten years of continuous service in the 
Company; the employee shall be paid 
as gratuity a sum equivalent to 17 days’ 
basic wages for each completed year 
of service in addition to retrenchment 
compensation that may be admissible 
to him under the Industrial Disputes 
Act, 1947. 


4. An employee dismissed for mis- 
conduct will not be disentitled to gra- 
tuity, but in the case of an employee 

h charged or dismissed for miscon- 
duct causing financial loss to the Com- 
pany, the loss must be deducted and 
the balance shall be paid to the em- 
ployee towards gratuity. 


5. The basic wages for the pur- 
pose of gratuity shall be the average of 
the basic wages of an employee exclu- 
Sive of dearness allowance during the 
period of twelve months immediately 
preceding the event entitling him to 
gratuity. 


, 24. With reference to clause 5 
it is Said that while the Tribunal has 
prescribed a consolidated wage with- 
out indicating what portion of that 
wage is the basic wage and what por- 
tion the dearness allowance, the pay- 
ment of gratuity based on an average 
of the basic wages of an employee ex- 
clusive of dearness allowance is im- 
possible to implement. In our view 
this contention is misconceived for the 
reason that while the Tribunal has 
awarded a consolidated wage without 
specifying what part of it is the basic 
wage and what part dearness allow- 
ance, that consolidated wage is the 
basic wage at a future date when the 
scheme of gratuity comes into force 
namely in 1968. The Tribunal when it 
formulated the scheme was fully aware 
of the fact that there would only be a 
consolidated wage from thence on- 
wards till new wage scales are fixed 
when most likely basic wage and dear- 
ness allowance will be separately fix- 
ed, having regard to the price index 
existing at that time. 
been referred to any decision of this 
Court laying down that a consolidat- 
ed wage cannot be treated as a basic 
wage in any subsequent year to the 
year in which it has been prescribed. 


We have not! ` 





358 S. C. [Prs. 24-27} I. L. C. Manufacturers v. Workmen 


On the other hand there is warrant for 

e proposition that gratuity can be 
fixed|on the basis of a consolidated 

age.) In (1967) 1 SCR 652 = (AIR 
1967 SC 948), it was observed that 
gratuity is an additional form of relief 
for the workers to fall back upon and it 
would depend on the facts of each case 
as to whether the scheme as prepared 
by the Tribunal was fair and equi- 
table. 


25. The case of Management, 
Ghaziabad Engineering Co. (P.) Ltd. v. 
Its x 1070 Si (1970) 1 SCR 622 = 





(AIR £970 SC 390), has been cited to 
show that the quantum of gratuity is 
only related to the basic wage and not 
to the! consolidated wage but in our 
view this decision does not support 
that cbntention. In that case what 
this Court was considering was the 
gratuity applicable to the workmen 
who are being paid wages consisting of 
two cdmponents — basic wages and 
50% of the basic wages as dearness al- 
lowande. It also appears that prior to 
1960 the Company used to make a con- 
solidated payment without specifying 
any basic salary or dearness allowance 
but ence 1960 in every appointment 
letter it was expressly recited that the 
employees will get a consolidated 
salary consisting of 2/3 of the salary as 
basic wages and the balance as dear- 
ness lowance. In the context of 
these facts the observations of Shah, 
J., as he then was, at page 627 upon 
which reliance is being placed on be- 
half of|the Appellant in support of the 
proposition that gratuity must be re- 
Jated to basic wage should be under- 
stood. |Shah, J. said: 


“There isno clear evidence on the 
record,|and no precedents have: been 
brought to our notice, to justify a de- 
parture| from the normal rule that the 
quantum of gratuity is related not to 
the consolidated wage packet but to 
the basic wage.” 


On the} other hand the sentences, that 
follow immediately do not justify any 
rigid. pfinciple relating gratuity to 
basic wage. It was observed: 
“A|departure may be made from 
the normal rule, if there be some 
strong evidence or precedent in the in- 
dustry, jor conduct of the employer or 


other exceptional circumstances to 
justify phat course. 
d 





In the absence of 
such evidence, we are of the view that 
gratuity should be related to the basic 
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wage and not to the consolidated wage 
packet.” 


In that case as the basic wage and the 
dearness allowance was ascertainable 
because dearness allowance was pres- 
cribed as a percentage of the basic 
wage there was no warrant for relat- 
ing gratuity to the consolidated wage. 


26. In Delhi Cloth & General 
Mills Co. Ltd. v. Workmen, (1969) 2 
SCR 307 = (AIR 1970 SC 919), Shah, 
J., after a review of the various cases 
in which the claim of gratuity in re- 
lation either to the consolidated wage 
or basic wage was considered admitted 
that it was not easy to extract any 
principle from these cases, because 
they were conflicting. It was also 
pointed out that in 1967-1 SCR 652 = 
(AIR 1967 SC 948), the Tribunal had 
awarded a scheme for gratuity related 
to consolidated wages and that order 
was confirmed. Even in Remington 
Rand of India Ltd. v. The Workmen, 
(1968) 1 Lab LJ 542 (SC), the claim for 
gratuity being based on consolidated 
wages though challenged was accept- 
ed. It appears to us that a more 
reasonable way of reconciliating this 
conflict is, that while no doubt the 
general rule is that gratuity must be 
related to the basic wage, in cases 
where the wages are not very high and 
a consolidated wage has been fixed 
taking into account the dearness allow- 
ance, the scheme of gratuity may be 
related to the consolidated wage, which 
will be the basic wage in subsequent 
years. As we pointed out earlier the 
consolidated wage will be the basic 
wage in subsequent years and at any 
future date having regard to the price 
index, the claim of the workmen either 
for a rise in the wage based on the 
cost of living index or for the grant 
of separate dearness allowance to 
neutralise that rise is bound to be. con- 
sidered and adjudicated. 


27. Lastly the scheme is chal- 
ienged as unfair and incongruous be- 
cause those that retire are given 
larger benefits than those who are re- 
trenched. But this criticism is equal- 
ly unwarranted. In the first clause 
of the scheme a worker who volun- 
tarily retires or resigns after 10 years 
of continuous service is to be paid as 
gratuity 21 days’ basic wages for each 
completed year of service subject to a 
maximum of 390 days basic wages, 
while under Clause 3, on termination 
of services of an employee after 10 
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years of continuous service he 
shall be paid as gratuity a sum equi- 
valent to 17 days basic wages for each 
completed years. The difference be- 
tween the gratuity payable to persons 
who resign or retire voluntarily and 
those whose services are terminated is 
that the latter will receive in addition 
to the gratuity the retrenchment com- 
pensation admissible to him under the 
Industrial Disputes Act, while in the 
case of the former he will not be 
entitled to it. The scheme itself in 
Clause 3 makes this specific distinc- 
tion. We do not think that there is 
any justification for the several criti- 
cisms directed against this scheme. In 
our view the scheme is not only 
reasonable but fair having regard to 
the interests of the workmen and the 
financial capacity of the industry. 


28. In the result both the Ap- 
peals are partly allowed and the Award 
is modified in respect of two items (1) 
that a payment of bonus of Rupees 
20,768/50 be made instead of Rupees 
42,7183/- awarded by the Tribunal, and 
(2) subject to the directions already 
given there shall be a fitment of the 
wages of the workers in the new 
scales awarded by the Tribunal after 
taking into account one increment for 
every three years of completed service 
upto the date of the statement of 
claim i. e. 15-1-66. In the circums- 
tances the parties will bear their own 
costs in each of the Appeals. 

Appeals partly allowed. 


AIR 1972 SUPREME COURT 359 
(V 59 C 71) 
(From: Patna)* 
Cc. A VAIDIALINGAM, A. N. RAY 
AND D. G. PALEKAR, JJ. 
; Janak Sinha, Appellant v 
Mahant Ram Kishore Das, Respondent. 
Civil Appeal No. 1545 of .1970, 
D/- 23-8-1971. 
(A) Representation of the Peo- 
le Act (1951), S. 123 (2) — Undue in- 
TEA — When a voter is prevented 
from voting by the supporters of a 
candidate and in his presence and with- 
out any attempt made by him to stop 
his supporters from so doing the only 


*(Ele. Petn. No. 11 of 1969, D/- 30-6- 
1970 — Pat.) 
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inference is that the voter was pre- 
vented from voting by the supporters 
of the candidate with his consent. 
Thus there is a direct interference with 
the free exercise by the voter of his 
electoral right. (Para 67) 


) Representation of the People 

Act (1951), S. 123 (3) — Appeal to vote 
for candidate on basis of caste — 
When a person is found, in the pre- 
sence of a candidate, distributing a 
pamphlet containing an appeal to vote 
for the candidate on the basis of caste 
the action of the person must have 
been wth the consent of the candidate. 
(Para 41) 

(C) Representation of the People 
Act (1951), S. 123 (3) — Appeal to vote 
for a candidate on the basis of caste 
— Appreciation of evidence — When 
there are 6 or 7 persons in a group 
canvassing for vote, it is very likely 
that the person to whom the canvassing 
is made may make slight mistake re- 
garding the actual person from that 
group who gave the pamphlet contain- 
ing an appeal to vote in favour of a 
candidate on the basis of his caste. 

(Para 41) 

Dr. L. M. Singhvi Senior Advo- 
cate, (M/s. U. P. Singh, S. P. Sinha and 
S. Dhingra, Advocates, with him), for 
Appellant; M/s. D. Goburdhun and R. 
OS Advocates, for Respon- 

ent. 

The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.:— This is an 
appeal under Section 116-A of the Re- 
presentation of the People Act, 1951 
(hereinafter to be referred as the Act) 
against the judgment and order dated 
June 30, 1970 of the Patna High 
Court in Election Petition No 11 of 
1969, setting aside the election of the 
appellant to the Bihar Legislative As- 
sembly in the mid-term elections held 
in that State in February, 1969. 

2. In the mid-term elections 
held in Bihar in February, 1969, for 
the Minapur Assembly Constituency 
No. 65 in the District of Muzaffarpur, 
eight candidates including the appel- 
lant and the respondent had filed their 
nomination papers and contested the 
election on behalf of various parties. 
The appellant was a candidate of the 
Congress party having a symbol of 
“a pair of bullocks with yoke” and the 
respondent was a candidate on behalf 
of the Soshit Dal, the symbol ef which 
was “Fish”. Though there were eight 
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caste and the respondent a 
ihar Brahmin. The date of poll 


was February 9, 1969, but in respect of 
two polling booths Nos. 57 and 99, 
there was arepoll on February 12, 1969 


The appellant got 33,903 votes 
inst the respondent who got 
was a differ- 


d the. respondent. In conse- 
the appellant was declared 


80-A and 81 of the Act, Elec- 
tion tition No. 11 of 1969 in the 
High Court, challengng the election of 
the appellant on various grounds. Ac- 
cording to the respondent the appel- 
lant, his agents, workers and suppor- 
ters, with his consent had committed 
corrupt practices on a very large scale 
under |sub-sections (2) and (3) of Sec- 
tion 123 of the Act. 


4. The first allegation was that 
the appellant, his agents, workers and 
supporters, with his consent, had made 
propaganda and canvassed for votes 
for the appellant orally and througha 
pamphlet in the name of Rajput caste 
in different villages from about 10 
days before the date of the poll. This 
canvassing on the basis of caste bro- 
ught ape tension and ill-feeling be- 


tween the Rajputs, to which sect the 
appellant belonged and the Bhumi- 
hars, t which sect the respondent 


belonged. The allegations concerning 
the cante appeal have been made in 
paragraphs 17 and 18 of the election 
petition and particulars regarding this 
allegation have been given in Sche- 
dule IT| of the election petition. In the 
first column the names of the persons 
who committed corrupt practice under 
S. 123 fe were mentioned; in column 





No. 2, the period during which the said 
practica was committed has been indi- 
cated ahd in column No. 3, the names 
of places where such corrupt practice 
was co itted, were referred to. 


5. The appellant on the other 
hand in paragraphs 16 and 17 of his 
written statement denied these allega- 
tions and in turn made counter-allega- 
tions against the respondent. He fur- 
ther pleaded that the respondent was 
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also guilty of appealing to voters to 
vote on the basis of caste. Particulars 
of such acts of the respondent were 
given in great detail in the written 
statement. In particular the appellant 
pleaded that no such pamphlet referr- 
ed to in the election petition has been 
printed or circulated by him or on his 
behalf with his consent. As the pam- 
phlet has not been produced, it must 
be a got up document for the purpose 
of boosting up the case of the respon- 
dent. Regarding the allegations con- 
tained in Schedule TI of the election 
petition, the appellant pleaded that the 
respondent’s allegations were false and 
that he has purposely included in the 
list persons who are hostile or inimical] 
to the appellant. 


6. The second allegation was 
that the appellant, his agents, workers 
and supporters, with his consent, com- 
mitted corrupt practice of undue in- 
fluence on a large scale under S. 123 
(2) of the Act at several places and 
polling booths. The substance of this 
allegation was that the appellant, his 
agents, workers and supporters assault- 
ed, threatened and terrorised the voters 
of the constituency as well as the res- 
pondent, his agents, workers and sup- 
porters at several places including the 
polling booths on the day of the poll 
and prior to that and thus interfered 
withthe free exercise of their electoral 
right. As a result of these acts, many 
voters could not exercise their fran- 
chise. In several places ballot papers 
were snatched away from the voters 
and many voters were prevented from 
exercising their votes. Even the res- 
pondent was assaulted and was forced 
to leave the polling station and thus 
was prevented from remaining in the 
polling station or near the same, which 
as a candidate he had a right to do. 
Particulars of undue influence were 
given in Schedule I of the election peti- 
tion. In column No. 1, the names of 
persons who committed corrupt prac- 
tice were given; column No. 2, referr~ 
ed to the dates when such corrupt pra- 
ctice was committed; in Column No. 3. 
places where such corrupt practice was 
committed were enumerated; and 
column No. 4 gave the names of per- 
sons, on whom undue influence was 
practised. 


T All these allegations were 
again denied by the appellant. Accord- 
ing to the appellant, the allegations 
made in the election petition were 


ye! 
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very fanciful and had been made in a 
spirit of revenge in view of the fact 
that the appellant was consecutively 
successful in the elections held in 1952, 
1957 and 1962. He further stated that 
în the elections held in 1967, the res- 
pondent by adopting various illegal 
means managed to geb elected by a 
very narrow margin. In consequence, 
the appellant had filed an election peti- 
tion No. 4 of 1967, in the High Court, 
but the same was dismissed on techni- 
cal grounds. The appellant had taken 
the matter in appeal to the Supreme 
Court; but in the meanwhile the Bihar 
Assembly was dissolved and as mid- 
term elections were ordered, the ap- 
peal in the Supreme Court became in- 
fructuous. The respondent was very un- 
popular in his constituency and was 
himself guilty of various corrupt prac- 
tices committed by him, his agents, 
workers and supporters and that he 
has secured bogus votes in the elec- 
tion. The appellant in turn made al- 
Iegations that the respondent, his 
agents, workers and supporters, with 
his consent prevented his polling 
agents from discharging their duty and 
terrorised the voters. He denied as 
false the various allegations made by 
the respondent in his election petition: 


8. While the respondent pray- 
ed for setting aside the election of the 
appellant as void and illegal on the 
grounds of corrupt practices committ- 
ed by the appellant, his agents, wor- 
kers and supporters with his consent, 
the appellant on the other hand, after 
denying all the allegations made 
against him in the election petition as 
false and frivolous, prayed for dismis~ 
sal of the election petition with his 
costs. 


9. From the „allegations made 
in the election petition, it will be seen 
that the two main points that arose for 
consideration before the learned Judge 
were: (1) whether the appellant was 
guilty of the corrupt practice under 
S. 123 (3) of the Act, and (2) whether 
the appellant had committed undue in- 
fauence under S. 123 (2) of the Act. 

10. Regarding the allegation o? 
- corrupt practice under S. 123 (3), the 
learned Judge divided the considera- 
tion concerning this aspect into two 
parts, namely, (i) appealing to electors 
to vote on the basis of caste as per the 
printed pamphlet alleged to have been 
printed and published at the instance 
of the appellant, and (ii) making of 


Das {Prs. 7-12] S. C. 361 


caste appeal verbally or orally to the 
electors. According to the respondent, 
a pamphlet in Hindi containing an ap- 
peal to the voters to vote on the basis 
of Rajput caste had been got printed 
by the appellant and it was widely 
published and circulated, by the appel- 
lant his agents, workers and suppor- 
ters, with his consent to the various 
voters in the constituency. Two such 
printed pamphlets were marked on the 
side of the respondent as Exs. 2/E and 
2/F. The learned Judge held that the 
pamphlet did contain an appeal to the 
voters to vote in the name of caste and 
to exercise their franchise to the ap- 
pellant, who was a Rajput. The pam- 
phlet also described the mis—deeds of 
the respondent that he does not de- 
serve any votes. It was further stated 
that by voting for the appellant who 
was a Rajput, the voters will be enabl- 
ing the Rajput caste to regain its lost 
prestige. It is the view of the learned 
Judge that as the pamphlet squarely 
comes under S. 123 (3) of the Act, the 
appellant will be guilty of corrupt pra- 
ctice under that section, if it is esta- 
blished that it was either printed and 
published by the appellant or if it is 
proved that the appellant, his agents, 
workers and supporters, with his con- 


sent have distributed the pamphlet to 

the voters. i 
ii. On a consideration of 

the evidence the learned Judge 


held that the pamphlet in ques- 
tion had been got printed by 
one Naulakh Prasad, who was the 
polling agent and worker of the ap- 
pellant, at Janhit Press. Nevertheless, 
according to the learned Judge the evi- 
dence adduced by the respondent is 
not sufficient to enable the Court to 
hold that the said pamphlet was got 
printed either by the appellant or with 
his consent. 


12. The learned Judge then 
considered the evidence regarding 
making of appeal on the basis of caste 
by publishing and circulating the pam- 
phlet and also by making appeal oral- 
ly on the basis of caste. In considering 
this aspect, the learned Judge has 
referred to the fact that though in 
Schedule II of the election’ petition, 
the respondent had given the names 
of thirteen villages, where such cor- 
rupt practice of making an appeal to 
vote to the Rajput community on the 
basis of caste was made, no evidence 
was let in regarding eight villages. 
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Theręfore, the learned Judge consider- 
ed the evidence adduced by the res- 
pondént regarding the remaining five 
villages, as well as the evidence led by 
way of rebuttal by the appellant in this 
regard. Those five villages were, 
Uphraolia, Harka, Tengraha, Gorigama 
and Tengrari Even in respect of these 
five villages, the learned Judge ulti- 
mately held that the respondent has 


been fable to establish that the caste 
appeal was made by the appellant, his 
agents, workers and supporters with 
his cansent by circulating the pamph- 





let containing the caste appeal and also 
by making such appeals orally and 
verbally to the voters only in three 
villages, namely, Uphraolia, Harka and 
Gorigama. In respect of these three 
villages, the learned Judge held that 
the oral and documentary evidence 
establish that the appellant has com- 
mitted corrupt practice under S. 123 
(3) of |the Act by canvassing on the 
basis of caste. In respect of the other 
two villages, namely, Tengraha and 
Tengrari, the learned Judge gave the 
benefit of doubt to the appellant. 


13. Regarding the allegation of 
unduejinfluence under S. 123 (2) of the 
Act, though the respondent had given 
in Schédule I several places where such 
corrupt practice was committed, the 
learned Judge is of the view that it is 
only five places, namely, Dharam- 
pur, Maxsudpar, Sitalpatti, Uphraolia 
and Ali Neora that it can be held that 
the appellant has committed such cor- 
rupt practice. 


141 On these findings the learn- 
ed shin i held that the respondent has 
succeeded in establishing both types of 
corrupt practices alleged against the 
appellant and, in consequence, declar- 
ed the! election of the appellant, the 
returned candidate, as illegal and void, 


and as] such set aside the same. The 
election petition was, in consequence, 
allowed with costs. 


15 Dr. L. N. Singhvi, Iearned 
counsel for the appellant, very strenu- 
ously contested the findings recorded 
by the/learned Judge in respect of the 
two types of corrupt practices alleged 
against| the appellant. The counsel 
urged that in appreciating the evidence 
adduced by the parties, the learned 
Judge has adopted a double standard. 
While the Court was prepared to be- 
lieve ahd act on the evidence of wit- 
messes bn the side of the respondent, 


| 
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though they were his workers, sup- 
porters and polling agents, the evidence 
of similar witnesses on the side of the 
appellant has been rejected on the 
ground that they were supporters, 
workers and agents of the appellant. 
Such a wholesale rejection of the evi- 
dence adduced by the appellant has 
very seriously prejudiced his defence. 
According to the counsel, the contradi- 
ctions in the evidence of the respon- 
dents witnesses have not at all been ad- 
verted to by the Court; while, on the 
other hand, even very minor discre- 
pancies in the evidence on the side of 
the appellant have been magnified and 
put against the appellant. Even the 
contemporary documentary evidence, 
which supports the defence of the ap- 
pellant has been totally misunderstood 
and misinterpreted by the Court or 
has been totally ignored. The entire 
evidence adduced by the respondent is 
very artificial and such type of evi- 
dence should not have found accept- 
ance at the hands of the Court. 


16. On the other hand, Mr. D. 
Goburdhun, learned counsel appearing 
for the respondent, has urged that the 
Court was perfectly justified in reject- 
ing the evidence adduced by the appel- 
lant because it was absolutely unwor- 
thy of any credence. A perusal of the 
evidence of witnesses on the side of 
the appellant will show that their evi- 
dence was very artificial and that they 
were denying even obvious facts. 
Under those circumstances, according 
to the counsel, the grievance made on 
behalf of the appellant of the Court 
having adopted a double standard in 
the appreciation of the evidence, 
not justified. g 

17. We wil consider tħe cor- 
rectness of the two findings recorded 
against the appellant under Ss. 123 (2) 
and 123 (3) of the Act. We will first 
take up for consideration the finding 
of the learned Judge that the appellant 
is guilty of corrupt practice under 
S. 123 (3) in that he was making an 
appeal to the voters on the basis of 
caste. We have already referred to the 
findings of the learned Judge that the 
Tespondent’s evidence is not sufficient 
to hold that the pamphlet in question 
containing caste appeal was got printed 
by the appellant. At this stage, it 
may be mentioned that there is 
no dispute raised by the appel- 
lant before the High Court that 
the pamphlet did contain an ap- 
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peal to the voters to vote on the basis 
of caste. The High Court has proceeded 
on the basis that the said pamphlet 
does contain an appeal to vote on the 


basis of caste. Dr. Singhvi, did not dis- ` 


` pute even before us the fact that the 
pamphlet does contain an appeal in 
the name of caste. Therefore, only two 
questions arise regarding the caste ap- 
peal; (a) whether the pamphlet was got 
printed by the appellant and (b) whe- 
ther it was published and circulated 
by the appellant, his agents, workers 
and supporters with his consent. Under 
this head the further question that 
arises for consideration is whether 
even apart from the pampblet, the ap- 
pellant, his agents workers or suppor- 
ters or any other person with the con- 
sent of the appellant or his. election 
agent made an appeal to vote on the 
basis of caste. 


18. We will first consider the 
question regarding the printing of the 
pamphlet, copies of which have been 
marked as Exs. 2/E and 2/F. Before 
we proceed to consider this aspect, it 
is necessary to deal with the conten- 
tion of Dr. Singhvi that the Court 
was not justified in allowing the 
respondent to place any reliance 
on the pamphlet. According to 
him there has been only a vague 
reference in the election petition to a 
pamphlet alleged to have been printed, 
published and circulated by the appel- 
lant. Particulars or details regarding 
the pamphlet had not been given in 
the election petition. On the other 
hand, the appellant has categorically 
stated in his written statement that he 
has not printed, published or circulat- 
ed any pamphlet containing caste ap- 
peal. He has further pleaded that as 
no particulars have been given in the 
election petition and as no such pam- 
phlet has also been filed along with 
the election petition by the respondent. 
he was not in a position to know what 
is the pamphlet that is being referred 
ho. 


19. Tt- is no doubt true that no 
topy of the pamphlet has been filed 
by the respondent along with his elec- 
tion petition, but he has referred to 
a pamphlet containing caste appeal as 
having been got printed by the appel- 
fant and circulated by him. The ap- 
pellant has also as pointed out by Dr. 
Singhvi, taken the plea, which has al- 
ready been referred to by us earlier. 
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But we do not think that the appellant 
was blissfully ignorant of what exact- 
ly is the nature of the allegation that 
is being made by the respondent regard- 
ing the pamphlet. In fact, we have al- 
ready referred to the fact that in the 
written statement the appellant also 
refers to the respondent having made 
appeal in the name of caste and thus 
securing votes We will now refer to a 
few dates, which may have a bearing 
on the question whether the appellant 
was really prejudiced by the late 
production of the pamphlet. The elec- 
tion petition was filed on April 3, 1969. 
On April 21, 1969 the respondent filed 
his list of documents together with a 
petition to send for those documents. 
The list filed by the respondent gave 
fuller details about the pamphlet. 
Amongst the details so given were that 
the pamphlet had been printed at Jan- 
hit Press as well as the headlines of 
the pamphlet. The Court on April 23, 
1969 issued an order for summoning the 
documents contained in the list filed 
by the respondent. On April 30, 1969 a 
letter was addressed by the office of 
the High Court to the Press to send the 
records relating to the pamphlet. The 
appellant entered appearance on August 
25, 1969 and filed his written statement 
the next day. Heinspected the records 
in the case on September 2, 1969. As 
the records relating to the pamphlet 
had not been received from the Press; 
a further reminder was sent by the 
office of the High Court to the Press 
on November 5, 1969. The appellant 
had further inspections of the docu- 
ments in the case on December 9, 1969 
and January 28, 1970. The examination 
of witnesses commenced on January 
31, 1970. It is significant that even at 
this stage, the appellant never made 
any grievance before the Court that 
he was unaware of the pamphlet referr- 
ed to by the respondent and hence he 
was unable to plead his defence in 
greater details. As the records had not 
been produced by the Press, the res- 
pondent filed a petition on February 
1i, 1970 for issue of a warrant for 
arrest of the owner and Manager of 
the Press. The warrant was issued on 
February 12, 1970. It was at that stage 
that the appellant filed an application 
on February 13, 1970 that the financier 
ofthe Press in question was none else 
than the respondent himself. The pro- 
prietor of the Janhit Press was exa- 


mined on the side of the respondent ag 
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P. W. 39 on February 19, 1970. The 
pele also examined the witnesses 
to prove his allegation that the respon- 
dent pas the financier of the Press, the 
implication being that the respondent 
has oe of the press and that the 
pamphlet was got printed after the 
election, to get evidence in support of 
the a eah of caste appeal having 
been made by tbe appellant through 
the pamphlet. 

20. Dr. Singhvi further referr- 
ed us to the evidence of the respondent 
as P. W. 65 to the effect that he was 
fully aware of the existence of the 
pamphlet even three or four days prior 
to e] date of poll. Nevertheless, the 





respondent. counsel pointed out, did 


not give full particulars about the 
pamphlet in bis election petition, nor 
did he produce a copy of the pamphlet, 


which| must have been given to him 


by one or the other witnesses who 
gave evidence on his behalf. Therefore, 
it was urged that the pamphlet has 


come into existence only after the 
electiop was over. 


21. Before we deal with the 
evidence about the printing and distri- 
bution| of the pamphlet as well as the 
oral sed on the basis of caste, it is 
necessary to refer to sub-section'(3) of 
S. 123! of the Act, which runs -as fol- 
lows: . ' 


"123. The following shall be deem- 
e corrupt practices. for the pur- 
poses of this Act:— 
KX xx xx 
The appeal by a candidate or 
nt or by any other person with 
ent of a candidate or his elec- 
t to vote or refrain from vot- 
ing for any person on the ground of 
igion, race, caste, community or 
e or the use of,. or appéal to 
religious symbols or the use of, or ap- 
peal to, national symbols, such as the 
national flag or the national emblem, 
for thei furtherance of the prospects of 
the election of that candidate or for 
prejudicially affecting the election of 
any candidate.” 

22. According to the respon- 
dent the pamphlet has been got print- 
ed by the appellant at the Janhit Press. 
Ramsw Pandey, the owner and 
proprietor of the Janhit Press has 





given idence as P. W. 39. He has 
referred to the papers being produced 
by him lin obedience to the orders of the 
Court. He identified the pamphlet, 


which was shown to him, as having 
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been printed in his Press. According to 
bim the order for printing was given 
by one Naulakh Prasad. Naulakh Pra- 
sad gave one manuscript copy of 
the pamphlet to be printed at the 
Press, but at the request of the wit- 
ness, he wrote out another copy mark- 
ed Ex. 2 and gave it to the witness. 
The signatures contained in the manus- 
cript copies were stated to be those of 
Naulakh Prasad. Two other persons 
who had accompanied Naulakh Prasad 
are also stated to have made endorse- 
ments on the copies, in the presence of 
the witnesses, marked Exs. 2A and 2B. 
The witness further refers to his Order 
Book and stated that entry No. 76 
refers to the order dated January 31, 
1969 placed by Naulakh Prasad. The 
witness was paid Rs. 20/- as printing 
charges. He has referred to the rele- 
vant entries in his bill book and other 
account books. He has categorically 
stated that the pamphlet was printed 
by him and at his press, namely, the 
Janhit Press, of which he was the pro- 
prietor. In cross-examination he has 
stated that he is a Bhumihar Brahmin 
by caste. He has further referred to 
the amount invested by him in the 
printing Press. To a definite sugges- 
tion that the respondent has financed 
him to open the press, he gave a defi- 
nite answer in the negative. The learn- 
ed Judge has accepted the evidence of . 
this witness and has held that the pam- 
phlet was got printed at the press of 
P. W. 39 by Naulakh Prasad. 


23. The appellant disclaimed all 
knowledge of Naulakh Prasad. He was 
confronted with Ex. 1/H, which is.a 
form of appointment of one Naulakh 
Prasad by the appellant as his polling 
agent. He gave a very evasive answer 
that he had signed several blank forms 
for appointment of polling agents and 
in one such form the name of Naulakh 
Prasad may have been included. P. W. 
67, Sukhdeo Prasad, who had acted as 
a polling agent of the respondent at 
polling booth No. 84 has given evidence 
to the effect that Naulakh Prasad was 
the polling agent of the appellant at the 
same booth. He identified the writing 
of Naulakh Prasad in the manuscript 
of the pamphlet produced by P. W, 39. 
He identified also the signature of 
Naulakh Prasad in Ex. 1/H. He has 
further stated that the entire family of 
Naulakh Prasad was helping the 
appellant who was a Congress candi- 
date. His further evidence is to the 
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effect that during the mid-term elec- 
tion, the appellant used to visit his 
village Kharar and stay in the house 


of Naulakh Prasad and that his elec- 


tion office was also located in the house 
of Naulakh Prasad. He has deposed, in 
answer to a question by the Court, that 
Waulakh Prasad is a resident of his 
village and both of them had studied 
together in school. The witness has 
further stated that Ramlakhan Prasad 
is the father of Navlakh Prasad. In 
cross-examination the witness has 
stated that he was working for the res- 
pondent as his sympathies were with 
the Soshit Dal. He admitted that he 
was working as a polling agent for the 
respondent from 6 A.M. to 12.00 noon 
on the date of the election and there 
was also another polling agent by 
name Kailash Prasad. He has stated 


that there is only one Naulakh Prasad’ 


in his village and that there was only 
one polling booth. He has denied giv- 
ing false evidence at the instance of 
the respondent. 


24. The appellant relied on the 
evidence of D. Ws. 27, 48 and 52 to 
prove that Janhit Press was financed 
by the respondent. The learned Judge 
has not chosen to believe the evidence 
of these witnesses. As the criticism of 
the counsel is that the learned Judge 
has not properly appreciated the evi- 
dence of these witnesses, we will brief- 
ly refer to their evidence. 


25. D. W. 27, Raj Kumar Singh 
has stated that he knows P. W- 
39 as well as the respondent and 
that the latter is financing the 
press, But in cross-examination he 
has stated that he does not know 
whose name is entered in the 
register regarding the ownership of 
the press. Though he claimed to have 
gone to the press very often, he ad- 
mitted that he cannot say what types 
of machinery there were in the said 
press and he cannot even give the to- 
pography of the press. He admitted 
that he is a Rajput by caste and he has 
also stated that though he is employed 
in Darbhanga, he had not taken leave 
for coming to the Court for giving evi- 
dence. In answer to the question of 
the Court, he has stated that the wor- 
kers of the press were saying that the 
respondent was contributing money 
for the running of the press and that 
is the sole basis for his giving evidence 
to the effect that the respondent is 
finanemep the press. 
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26. D. W. 48 Baidya Nath Jha, 
who is the Manager of the Gramodaya 
Press, again speaks to the Janhit Press 
being financed by the respondent. ‘He 
states that P. W. 39 and the respondent 
are Bhumihar Brahmins. He has fur- 
ther spoken to the fact that P. W. 39 
was previously working as a composi- 
tor in his press. He then refers to three 
of his employees having left his press 
and to their forming partnership with 
one outsider Prabhakan Kesry and that 
the said partnership started the Janhit 
Press. That partnership business ended 
in loss. After that P. W. 39 approach- 
ed the respondent and the latter gave 
finance to P. W. 39 and the Janhit 
Press was started. The respondent dis- 
tributed the assets of the partnership 
business to the various partners. 


27. In cross-examination this 
witness has admitted that though 
the owner of a press has to file a de- 
claration before the authorities, he 
cannot say who has filed a declaration 
as owner of the Janhit Press. He ad- 
mits that he has not seen any partner- 
ship deed entered into between his 
former employees and a stranger. No 
doubt, he has denied a suggestion that 
P. W. 39 left his press and started in 
his own independent right the Janhit 
Press. He has further stated that he 
has not mentioned to any authorities 
that the Janhit press is really owned 
by the respondent. He has admitted 
that the Janhit Press prints small books 
and other jobs. He has categorically 
admitted that he has no concern with 
the financial affairs of the respondent 
and he does not also know where the 
respondent invests his money and what 
his business activities are. He has also 
admitted ‘that the nephew of the ap- 
pellant met him three or four days 
prior to his coming to Court and in- 
formed him that he will have to de- 
pose regarding the Janhit Press. It was 
only when he came to the witness box 
that he knew for the first time that 
he will have to speak about the finan- 
cial matters relating to the Janhit 
Press. No doubt he has denied that he 
was tutored to give evidence on behalf’ 
of the appellant. 


28. D. W. 52 Jagdish Singh has 
deposed that he knows the Janhit Press 
and that the same is financed by the 
respondent and that as he visits the 
press very often, he had occasion to 
see the respondent talking to P. W. 39 
in the press. In his cross-~examination 
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he has stated that heis living about 12 
miles|away from Muzaffarpur and 
that his occupation is cultivation of 
land dnd that he is a Rajput. Though 
fumed to own rickshaws, he ad- 
that he cannot 

where he purchased the 
rickshaws. He has also admitted that 
he has no idea as to how many pres- 
ses are at Muzaffarpur and that he 
knows only D. W. 48 the owner of the 
Gramodaya Press. He has admitted 
that has not seen any document 
relating to the Janhit Press. 





g2 A reading of the evidence 
of D. Ws. 27, 48 and 52 clearly shows 
that they have absolutely no personal 
knowledge about the working of the 
Janhit| Press and that they are only 
giving|evidence about the financial in- 
terest lof the respondent in the said 
press to support the appellant. Their 
evidente is worthless to establish any 
connection of the respondent with the 
Janhit|Press. In our opinion, their evi- 
dence has been quite rightly rejected 
bw the learned Judge. 


30; Dr. Singhvt then placed 
considdrable reliance on the evidence 
of another set of defence witnesses to 
disprove that the pamphlet had been 
printed by or at the instance of the 
appellant. These witnesses are D. Ws. 
5, 6, 14, 23, 26, 37, 42 and 77. They are 
said tolbe the signatories to the pam- 





phlet. of them have denied their 
signatures on the manuscript copy of 
the pamphlet and they have also dis- 
claime all knowledge about the 
pamphlet. In fact their evidence is 


that they have come to know of the 
pamphlet only for the first time 
when they were in the witness box. 
The learned Judge has given a sum- 
mary their evidence and has ulti- 
mately held that their evidence can- 
not be Accepted. We will have oc- 
casion to refer to the evidence of some 
of these witnesses when we deal with 
the question of distribution of: the 
pamphlet and also of making oral and 
verbal appeal to the voters in the name 
-of caste| It is enough at this stage to 
state that we agree with the findings 
of the learned Judge that the evidence 
af these witnesses cannot be accepted. 


31. That Naulakh Prasad, who, 
according to P. W. 39 gave the order 
for the printing of the pamphlet is 
not an imaginary or fictitious person, 
is clear [from the evidence on record. 
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say when or. 
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P. W. 39 has referred to WNaulakh 
Prasad as the person who gave the 
order for printing P. W. 67 has re- 
ferred to the fact and he and Naulakh 
Prasad belonged to the same village 
and that they studied together in the 
school. While P. W. 67 was the poll- 
ing agent of the respondent in polling 
booth No. 84, Naulakh Prasad was 
the polling agent of the appellant in 
the same booth. P. W. 67 has referred 
to Ramlakhan Prasad being the father 
of Naulakh Prasad. It is significant 
to note that the appellant summoned 
Ramlakhan Prasad to give evidence on 
his behalf, but did not actually exa- 
mine hi The evasive answer given 
by the appellant regarding Ex. 1/H is 
very unsatisfactory. Ex. 1/H is the 
form of appointment signed by the 
appellant nominating Naulakh Prasad 
as his polling agent. Dr. Singhvi no 
doubt attempted to explain away this 
circumstance by saying that the poll- 
ing agent Naulakh Prasad may be a 
person different from Naulakh Prasad 
spoken to by P. Ws. 39 and 87. We 
cannot accept this contention of the 
learned counsel. The attempt of the 
appellant to establish that the respon- 
dent was a financier of the Janhit 
Press has miserably failed. The find- 
ing of the learned Judge that Naulakh 
Prasad, who was the polling agent of 
the appellant got the pamphlet print- 
ed at the Janhit Press is perfectly 
correct. But, in our opinion, the fur- 
ther finding of the learned Judge that 
there is no sufficient evidence to hold 
that the pamphlet was got printed at 
the instance or with the consent of 
the appellant is not very satisfactory. 
That finding, in our opinion, is a very 
halting one. On the other hand, the 
evidence discussed by us earlier and 
to be discussed later in connection with 
the distribution of the pamphlet, will 
clearly show that the pamphlet has 
been got printed by Naulakh Prasad 
at the instance or with the consent 
and knowledge of the appellant. That 
pamphlet admittedly contains an ap- 
peal to vote for the appellant on the 
basis of caste. Therefore, it follows 
that the pamphlet has been got print- 
ed for being used in the election cam- 
paign of the appellant. 


32. We will now consider the 
evidence regarding the distribution of 
the pamphlet as well as the oral or 
verbal appeal alleged to have been 
made on the basis of caste by the ap- 
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pellant, his agents, workers and sup- 
porters. We will confine our discus- 
sion only to the three villages, name- 
ly, Uphraolia, Harka and Gorigama. 


33. Regarding: Uphraolia, the 
witnesses on the side of the respon- 
dent are P. Ws. 11, 20 and 2l. 
P. W. li is a resident of Uphraolia 
and he was a voter in the concerned 
mid-term election. He has referred 
to the fact that he could not cast his 
vote because he was obstructed by the 
people belonging to the Congress 
party. He has given the names of 
those persons who caused the said obs- 
truction. Regarding the distribution 
of the pamphlet he has referred to the 
fact that 4 or 5 days before the elec- 
tion 4 or 5 persons, namely, D. Ws. 5, 
24, 37 and 55 and some others came to 
the village and told him that he should 
exercise his vote in favour of Janak 
Babu, the appellant, because he was a 
Rajput. The witness himself was a 
Rajput. D. W. 5 Binda Singh gave the 
pamphlet which contained an appeal 
to vote in favour of the appellant who 
was a Rajput. He has further deposed 
that his son was the polling agent of 
the respondent at the booth situated in 
the Upper Primary School of his 
village. In  coss-examination he has 
stated that he and his son only were 
working for the respondent in the 
village and that the others were in 
favour of the appellant. When the 
appeal was made to him to vote on 
the basis of caste. the witness replied 
that he would think over the matter. 
He has further stated that he has not 
preserved the pamphlet but he show- 
ed it to his son. 


34. P. W. 20, Mangal Prasad 
Singh who belongs to Mauza Puraini 
has deposed that he was a Rajput by 
caste and that he was a voter in the 
mid-term election. The appelant 
who was a Congress nominee is also a 
Rajput. He has stated that he was 
helping the respondent in the elec- 
tion. He has further deposed that 3 
or 4 days before the date of the poll, 
the appellant came to the village Uph- 
raolia and met the witness. Village 
Uphraolia is about a mile away from 
his village. The rard was in the 
company of D. Ws. 5, 6, 37, 44 and some 
others. The persons with him were his 
workers and supporters in the election. 
He has further stated that the appel- 
lant asked him to keep up the prestige 
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of the Rajput caste by exercising his 
vote in favour of the appellant who 
was a Rajput and that he should not 
slur on the 
Rajput community. 


35. D. W. 5 gave the witness a 
printed -pamphlet which was produced 
by the witness and marked as Ex. X’ 
in the Court. He has further deposed 
that Ramlakhan Prasad, P. W. 21, was 
present when the witness was talking 
to the appellant and his workers. In 
cross-examination he has stated that 
casteism is prominent amongst Rajputs 
and not amongst the Bhumihars. He 
has further stated that he did not 
take any legal action regarding the 
pamphlet. 


36. P. W. 21, Ramlakhan 
Prasad, who belongs to the same 
village as that of P. W. 20 has deposed 
that he was a voter in the mid-term 
election and that he isa Rajput by 
caste. He had gone to Uphraolia to 
consult Dr. Chandeshwar Prasad Singh 
to bring him to see his ailing father. 
It may be stated at this stage that the 
appellant cited Dr. Chandeshwar 
Prasad Singh as his witness, but did 
not actually examine him. This wit- 
ness has given evidence supporting 
the version given by P. W. 20 regard- 
ing the appeal having been made by 
the appellant to vote on the basis of 
caste and to the appellant giving the 
pamphlet to P. W. 20. 


37. The persons who were re- 
ferred to by these witnesses have been 
examined by the appellant. The ap- 
pellant does not deny having visited 
Uphraolia in connection with his elec- 
tion campaign. It will be seen by a 
reference to the evidence of P. Ws. 11 
20 and 21 that all of them have spoken 
to D. Ws. 5 and 37 being found in the 
company of the appellant. No doubt 
some of them also speak to D. Ws. 6, 
24, 44 and 55 being present along with 
the appellant. In particular we will 
only refer to the evidence of D. Ws. 5 
and 37 who have been referred to as 
being present with the appellant by al 
the three witnesses. 


38. D. W. 5, Binda Singh 
knows the appellant from 1942 
and has been a Congress worker 
throughout. He has stated that he has 
not worked on behalf of the appel- 
lant in the mid-term election. His fur- 
ther evidence is to the effect that ha 
sees the pamphlet for the first time ip 
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the Court and that he had nothing 
to do with the distribution or publica- 
tion of the pamphlet. He has also de- 
nied that he even went to Uphraolia, 
or any other village. He has 
deposed that the appellant had 
never |jaccompanied him for any elec- 
tion ‘purpose. In  cross-examination 
he hag stated that in Uphraolia the 
majo ofthe population was Rajput 
and that he is also a Rajput. He has 
even gone to the extent of saying that 
he never meets the appellant except 
occasionally 3 or 4 times in a year. 


39 D. W. 37 Dip Narayan 
Singh has denied having made any ap- 
peal on the basis of caste on behalf of 
the appellant. In  cross-examination 
he has! stated that prior to his ega- 
mination-in-chief he had no informa- 
tion that his name appears on any 
pamphlet, nor was he aware of any 
allegation that he had canvassed along 
with the appellant on ‘the basis of 
caste. 


40. The main criticism of Dr- 
Singhvi is that there are many discre- 
pancies in the evidence’ given by 
P. Ws./|11, 20 and 21. The only wit- 
ness from Uphraolia, namely, P. W. 11, 
has not referred to the appellant 
having| come along with . the 
D. W.|5 ete. to Uphraolia. On the 
other hand, it is only P. Ws. 20 and 21, 
who belong to a different village, 
speak the appellant having come to 
Uphraolia along with D. Ws. 5 and 37 
etc. and having made an appeal on the 
basis of caste. The counsel pointed 
out that there is a serious discrepancy 
as to o gave the pamphlet, whether 
D. W. 5 or the appellant. These as- 
pects have not at all been considered by 
the learned Judge and that their evi- 











dence has been accepted rather ‘in a 
mechanical manner by the High Court. 
41. We are not impressed with 


these contentions of Dr. Singhvi. We 
have already pointed out that the ap- 
pellant himself does not deny having 
gone to) Uphraoclia. D. W. 5, according 
to P. W| 11 gave the pamphlet contain- 
ing an dppeal in the name of caste and 
asking the voters to vote for the ap- 
pellant,| who wasa Rajput. D. W. 5 is 
found in the company of the appellant 
by P. Ws. 20 and 21 also. Apart from 
the distribution of the pamphlet, 
D. W. 5lis also stated to have request- 
ed P. W. 11 to vote in favour of the 
appellant, who is a Rajput. The fact 
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that D. W. 5 is found in the presence 
of the appellant when a pamphlet is 
distributed and an oral appeal is made 
on the basis of caste by the appellant 
himself, as spoken to by P. Ws. 20 
and 21, clearly leads to the conclusion 
that when D. W. 5 was distributing 
the pamphlet, and made an appeal, in 
the name of caste to P. W. 11 who was 
a Rajput to vote in favour of the ap- 
pellant who was also a Rajput, the ac- 
tion of D. W. 5 must have been with 
the consent of the appellant. But more 
than this evidence of P. W. 11, there is 
the direct evidence of P. Ws. 20 and 
21 to the effect that it was the appel- 
lant himself who made request to 
P. W. 20, who was a Rajput, to vote in 
favour of the appellant, who was a 
Rajput. According to P. W. 20, no 
doubt, the pamphlet was given by 
D. W. 5, but according to P. W. 21, 
the pamphlet was given by the appel- 
lant himself. This discrepancy, in our 
opinion, is of a very minor character, 
because when there are 6 or 7 persons 
in a group canvassing for vote, it is 
very likely that the witnesses may 
make slight mistake regarding the ac- 
tual person from that group who gave 
the pamphlet. They have given a 
common version that the appellant 
made an oral appeal in the name of 
caste to vote in his favour as he was a 
Rajput. Whatever discrepancy there 
may be regarding the distribution of 
the pamphlet by the appellant himself 
or by D. W. 5, both the witnesses 
P. Ws. 20 and 21 have categorically 
stated that the appellant was present 
when D. W. 5 distributed the pamph- 
let containing the caste appeal. 


42. Therefore, from tħe evi- 
dence of P. Ws. 11, 20 and 21 it is 
clear that the distribution of the 
pamphlet appealing for votes in the 
name of caste was made in the pre- 
sence of the appellant and the latter 
had, apart from distributing the 
pamphlet, also made an oral appeal to 
vote for him on the basis of caste, he 
being a Rajput. Therefore, the making 
of appeal on the basis of caste by 
means of the pamphlet and orally by 
the appellant and by his agent or 
supporter D. W. 5, with his consent, is 
clearly established. 


43. We are not inclined to ac- 
cept the contention of Dr. Singhvi that 
the presence of P. Ws. 20 and 21 in the 
village of Uphraolia at the time when 
the appellant and others visited the 
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same for election purposes has not 
been properly explained. In this con- 
nection it is significant to note that 
Dr. Chandeshwar Prasad Singh, whom 
P. W. 21 had gone to meet had been 
summoned by the appellant, but was 
not examined. i 


44. The evidence of witnesses, 
whħo have given evidence on the side 
of the appellant stating that they never 
visited the villages either by them- 
selves or in the company of the appel- 
lant and that they never distributed 
the pamphlet or made any oral appeal 
to vote on the basis of caste has been 
rightly disbelieved by the learned 
Judge and we agree with the reasons 
given by him in that regard. 


45. Before we close the dis- 
cussion on this aspect it is necessary to 
refer to a slight mistake committed by 
the learned Judge while discussing the 
evidence of D. W. 59, Jaldhari Sahni 
The learned Judge has understood the 
evidence of this witness to the effect 
that he has admitted that Naulakh 
Prasad wasissuing the pamphlet in the 
mid-term election and that such dis- 
tribution must have been made on be- 
half of the appellant. It may be that 
the learned Judge was not prepared to 
accept the evidence given by the said 
witness when he speaks to Naulakh 
Prasad being the polling agent not of 
the appellant but of the respondent. 
Actually, the evidence of the said wit- 
ness is to the effect that he belongs to 
Mauza Kharar and that Naulakh Prasad 
was the polling agent of the respon- 
dent and that Kailash Prasad was the 
polling agent of the appellant. He 
claims to know Naulakh Prasad as 
both of them reside in the same vill- 
age. He further states that Naulakh 
Prasad was not the polling agent of 
the appellant. In cross-examination 
he has stated that Naulakh Prasad gave 
him the pamphlet in his house and 
that he was not working as the polling 
agent of the appellant. A reading of 
the evidence of this witness clearly 
shows that his evidence is absolutely 
false. Even the appellant does not 
claim that there was no person by 
name Naulakh Prasad, who acted as 
his polling agent. On the other hand, 
we have already referred to Ex. 1/H, 
under which the appellant has ap- 
pointed Naulakh Prasad as his polling 
agent. We have already referred to 
the evidence of P. W. 67 to the effect 
that while he was the polling agent 
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at the polling booth at Kharar on be- 
half of the respondent, Naulakh 


Prasad at the same booth was the poll- 
ing agent of the appellant. The evi- 
dence of D. W. 59 is only an attempt 
to make out a case that the pamphlet 
was distributed by the agent of the 
respondent himself. That evidence of 
D. W. 59 has to be read only to be 
rejected. The mistake made by the 
learned Judge regarding the nature 
of the evidence given by D. W. 59 
does not in any manner vitiate the 
finding recorded by the learned Judge, 
which has been referred to above and 
accepted by us. 


45-A. Coming to village Harka, 
P. Ws. 15, 17, 19 and 22 speak to the 
caste appeal made by the appellant 
and his supporters or agents in the said 
village. y 


45-B. P. W. 15, Srinarain Sahi 
is a resident of village Harka and he is 
a Rajput. He deposed to the appel- 
lant, who was a Rajput, going to the 
village accompanied by D. Ws. 5, 24 
and 37 and a few others. All those 
persons were Rajputs by caste and 
were the workers of the appellant. They 
came to the village 4 or 5 days before 
the poll. The witness was working in 
the mid-term election on behalf of the 
respondent. The appellant asked the 
witness as to why he a Rajput was 
supporting the respondent, who was a 
Bhumihar Brahmin. The appellant 
further asked the witness to work for 
him and also to vote in his favour as 
he is a Rajput and also to ask others 
in the village to vote for him. This ap- 
peal to vote for him and also to can- 
vass votes for him from others was on 
the basis of caste. D. W. 5 who was 
with the appellant handed over the 
witness a printed copy of the pamphlet 
containing the caste appeal and he 
also asked the witness to vote for the 
appellant who was a Rajput. At that 
time P. W. 22 Nagina Sahi was also 
present as he had come to his house 
on some business. In cross-examina- 
tion he has stated that the appellant 
and others came to the village and ask- 
ed his vote on the basis of caste that 
day, but he could not remember the 
actual date. He further stated that he 
did not file any petition or complaint 
to any authority regarding the caste 
appeal made by the appellant. He has 
further spoken to having met the res- 
pondent and mentioned to him about 
the pamphlet and also to the nature of 
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canvassing made by the appellant. It 
is ates to note that no suggestion 
has been made to this witness that the 
appellant never visited the village for 
the purpose of canvassing for votes. 
No doubt, some answers have been 
elicited to show that there is some 
enmity between the witness and 
Gorakh Sahi, D. W. 24, who is a strong 
supporter of the appellant. More than 
that we are not able to find any sug- 
gestion being made to the witness as 
to why he should depose falsely 
against the appellant. 


6. P. W. 17, Lal Bachan Sahi 
is again a resident of Harka and a Raj- 


put by caste. He has also spoken to 
the fact that 4 or 5 days before the 
poll, the appéllant accompanied by 


D. Ws. 24, 37, 55 and others came to 
the Village. The persons who came 
with the appellant were all Rajputs by 
caste |land were working in the election 
on ieee of the appellant. Janak Babu 
(the appellant) asked the witness that 
he should vote for him as both of 
them|are Rajputs by caste. D. W. 37 
gave ja copy of the pamphlet contain- 
ing the caste appeal. The witness 
speaks to having mentioned to the res- 
pondent and others about this type of 
canvassing being made by the appel- 
lant. cross-examination he has 
stated| that the appellant has been 
fighting the elections for a long time 
and that D. Ws. 24 and 37 used to fre- 
quently come to the village for can- 
vassing on behalf of the appellant even 
in the previous elections. The respon- 
dent also used to come to the village 
for making door to door canvassing. 
He has no doubt admitted that he did 
not protest to the appellant and his 
workers that what they were doing 
was wrong. Nor did the witness make 
any report to the police about this 
type of canvassing made by the appel- 
lant. 


47. The next witness P. W. 19, 
Ramdeo Prasad Sahi also belongs to 
the village Harka and is a Rajput. He 
was al-voter in the mid-term election. 
According to him the appellant who 
was a| Rajput by caste came to the 
- village about three or four days before 
the pall accompanied by D. Ws. 5, 24, 
37 and 55. The appellant told the 
wintess that he being a Rajput should 
vote for him as he was also a Rajput. 
The others who were with the appel- 
lant also stated the same thing. In 
cross-éxamination he has stated that 
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his brother Ramganesh Sahi is involv- 
ed in a case regarding the burning of 
Dharampur booth. He has further 
stated that he did not file any petition 
before the authorities regarding the 
canvassing on the basis of caste done 
by the appellant and his workers. He 
has also admitted that he was a polling 
agent of the respondent in one of the 
booths in Harka. 


48. The next witness P. W. 22, 
Nagina Sahi has stated that he ‘is a 
Rajput by caste and that he was a 
voter in the mid-term election. Ac- 
cording to him the appellant had gone 
to his house 4 or 5 days before the poll 
along with D. Ws. 5, 24, 65, 73 and a 
few others. The appellant requested 
the witness to vote in his favour as 
both of them belonged to the Rajput 
caste. He has further deposed to the 
fact that the appellant took him to the 
house of P. W. 15 saying that the wit- 
ness should ask P. W. 15 to work for 
the appellant as he was also a Rajput. 
The wiiness went with the appellant 
and others to the house of P. W. 15 
and there asked the latter to vote for 
him as he was a Rajput. The appel- 
lant further told P. W. 15 that the 
latter should not work for the respon- 
dent. In cross-examination he has sta- 
ed that Uphraolia village is half a mile 
from Harka and that he had not made 
any complaint to the authorities regard- 
ing the canvassing being made by the 
appellant on the basis of caste. He has 
further stated that though he did not 
like the idea of going to P. W. 15 in the 
company of the appellant and others 
to request him to vote on the basis of 
caste, nevertheless he went to the 
house of P. W. 15 as he did not want to 
disoblige the appellant. Even in the 
cross-examination he has stated that 
D. W. 5 supported the appeal made on 
the basis of caste by the appellant. 


49, We have already referred 


‘to the evidence of D. Ws. 5 and 37. 


Dr. Singhvi has taken us also through 
the evidence of D. Ws. 24, 55,65 and 73 
and others, who according to the res- 
pondent’s witnesses are alleged to have 
accompanied the appellant when he 
visited the village Harka. All of them 
have unequivocally denied that they 
made any appeal on the basis of caste 
for securing votes in favour of the ap- 
pellant. In fact, some of them go to the 
extent that they never visited the 
villages at all and that they had nothing 
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to do with the distribution of any 
pamphlet. 

50. A reading of their evidence 
clearly shows that they are all active 
workers of the appellant and as such 
are interested in denying the allega- 
tions made against the appellant and 
his workers, which include those wit- 
nesses. We have already referred to 
the fact that P. W. 22 speaks to 
D. W. 65 Jamuna Sahi also having 
gone to the village Harka along with 
the appellant and was present when 
the appellant made a request for vote 
on the basis of caste. There is noth- 
ing elicited in the chief-examination of 
D. W. 65 that he did not visit P. W. 22 
along with the appellant, nor has any 
answer been elicited from him in 
chief-examination that he was not 
present when the appellant requested 
P. W. 22 to accompany him to go and 
persuade P. W. 15 to support the ap- 
pellant as he is a Rajput. We are only 
referring to the total absence of any 
suggestion in the chief-examination of 
D. W. 65 that what P. W. 22 has stat- 
ed is false. j 


51. The evidence of all the de- 
fence witnesses has been discussed by 
the learned Judge and we agree with 
the reasons given by the High Court 
for not acting on that evidence. The 
witnesses are all ardent workers 
of the appellant and some of them 
were even prepared to go to 
the extent of saying that they were 
not aware of the allegations made by 
the respondent in the election petition 
against the appellant and his workers. 
They were even prepared to say that 
till they came to the witness box they 
did not know the nature of the evi- 
dence that they have to give. 


52. One criticism that has been 
made by Dr. Singhvi regarding ihe 
acceptance of the evidence of P. Ws. 15 
and 22 is that there is a very serious 
discrepancy as to how both of them 
came to meet when the appellant and 
his supporters came to the village. 
While P. W. 15 has stated that P. W. 22 
was already with him when the appel- 
lant and his workers visited the vill- 
age, P. W. 22, on the other hand, has 
stated that he was taken by the appel- 

.lant to the house of P., W. 15 to per- 
suade the latter to vote for the appel- 
lant and also to desist from working 
for the respondent. No doubt, there 
is this slight discrepancy in the evi- 
dence of the two witnesses, but it is 
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rather significant to note that no such 
suggestions were made either to 
P. W, 15 or to P. W. 22, particularly 
to the latter regarding different ver- 
sions given by the witnesses about 
their meeting each other and being 
witnesses to the oral appeal made on 
the basis of caste by the appellant and 
his supporters. We are in agreement 
with the finding of the learned Judge 
that the appellant had made caste ap- 
peal to vote for him on the basis of 
caste in the village of Harka. 

53. Now coming to village 
Gorigama, the witnesses who speak to 
the visit of the. appellant and his 
workers are P. Ws. 40, 41 and 48. - 


54, P. W. 40, Ram =  Sarikh 
Singh is a resident of village Gorigama 
and was a voter in the mid-term elec- 
tion. He is a Rajput by caste. He 
speaks to the fact that the appellant 
had come to the village 6 or 7 days be- 
fore the poll accompanied by D. Ws. 5, 
42 and one or two others, who are all 
Rajputs. The appellant told the wit- 
ness that he should vote for him be- 
cause he was of the same caste as the 
witness. The appellant further gave 
the witness a pamphlet containing an 
appeal to vote on the basis of caste, 
He has also stated that P. W. 48, who 
was also present at that time joined 
the appellant in making a request to 
the witness to vote for the appellant, 
In cross-examination he has admitted 
that he was the polling agent of the 
respondent. He has further stated 
that the appellant used to come to his 
village even on previous occasions and 
both of them were on ‘dinning terms’. 
He has further deposed that though 
the appellant is not his relation, he has 
got Bhaiyari with him. 

55. P. W. 41 Nirsu Mahar is 
also a resident of Gorigama and he 
was a voter in the mid-term election. 
He has also stated that the appellant 
visited the village 5 or 6 days before 
the poll along with D. Ws, 5, 42 and 
certain others. He saw all of them in 
the house of P. W. 40. There is no 
effective cross-examination regarding 
the answers given by this witness. No 
doubt P. W. 41 does not speak to hav- 
ing witnessed the appellant making any 
appeal for vote on the basis of caste, 
but his evidence corroborates the evi- 
dence of P. W. 40 regarding the pre- 
sence of the appellant and the persons 
mentioned by him in the village 5 or 
6 days before the poll. 
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ig The last witness , who 
speaks regarding Gorigama i in P. W. 48 


Bindeshwari Singh. He is also la resi- 





dent of Gorigama and was a Rajput by 
caste.| He speaks to the appellant hav- 
ing 6 or 7 
days before the poll and that he made 


me to the village about 
the : 


te appeal at the house ofi P. W. 
40, where he had gone to take on loan 
the tyred bullock cart for his use. He 
further speaks to the appellant] being 
accompanied 'by D. W. 5 and vertan 
others} The appellant asked P.W 
to vote for him because both of sir 
belonged to the Rajput caste. Hs also 
spe to the appellant giving a 
pamphlet containing an appeal in the 
name pf caste. The witness was 
asked by the appellant to vote for him 
as he twas also his caste man. In 
cross-¢xamination he has stated that 
he wag on visiting and dining terms 
with the appellant. The object of his 
visit tọ P. W. 40 has been stated by 
him td take on loan his tyred bullock 
cart td enable him to go and b bis 
wife from S 1 He has r 
stated that he did not make any written 
report about the nature of the canvass- 





ing done by the appellant to any 
authorities. 
57; The criticism that is level- 


led by|Dr. Singhvi to the acceptance of 
vidence of P. Ws. 40 andi 48 is 
that P| W. 40 has not spoken regard- 
ing the object of P. W. 48 visiting him, 
P. W. 48 has given the reason, 
of borrowing a bullock cart. 
é ecord- 
join- 












reject i 
not asked about the purpose of the 
visit of P. W. 48, whereas P. . 48 
who was asked had necessarily te give 
reason Ifor his presence in the house of 
P. W. 40. There is no suggestion put 
to either P. W. 40 or P. W. 48 that 
P. W. 40 had no tyred bullock cart, nor 
was any suggestion put to P. W. 48 
that his wife at that time was not stay- 
ing -in |village Sasural. That the ap- 
pellant! along with some of his workers 
was present in the village 4 or 5 days 
before Ithe poll is borne out by the 
evidence of P. W. 41. His evidence 
lends support to the evidence of 
P. Ws. 40 and 48. Quite nenny the 
persons who are stated to have accom- 
panied the appellant and who have 
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given evidence do not admit their pre- 
sence in the village or their having 
made any caste appeal. The evidence 
of P. Ws. 40 and 48 clearly establishes 
that the appellant not only circulated 
the pamphlet containing an appeal to 
vote in the name of caste, but also 
himself made an oral appeal to the 
voters to vote on the basis of caste. 

58. From the above discussion 
it follows that the election petitioner, 
the respondent herein, has adduced re- 
liable oral and documentary evidence 
to show that the pamphlet, copies of 
which are Exs. 2E and 2F, containing 
an appeal to vote on the basis of caste, 
were got printed by the appellant 
through his polling agent Naulakh 
Prasad at the Janhit Press. The said 
evidence further establishes that the 
pamphlets were distributed to the 
voters in the three villages, namely, 
Uphraolia, Harka and Gorigama, not 
only by the appellant but also by some 
of his workers with the consent of the 
appellant. The evidence further esta- 
blishes that in the said three villages 
oral appeal to vote on the basis of 
caste was also made not only by the 
appellant but also by other persons, 
referred to above, in the presence and 
with the consent of the appellant. 
Therefore, it follows that the appellant 
has committed the. corrupt practice 
under Section 123 (3) of the Act.. 

59. The second ground on 
which the election of the appellant 
was sought to be set aside was that 
the appellant has committed the cor- 
rupt practice of undue influence under 
Section 123 (2) of the Act, in that, on 
the date of poll, the appellant, his 
agents and other persons with his con- 
sent or the consent of his election 
agent interfered with the free exer- 
cise of electoral right. In view of our 
finding that the appellant is guilty of 
the corrupt practice under Section 123 
(3), which by itself is enough to de- 
clare the election of the appellant void 
under Section 100 (1) (b) of the Act, 
it may not be really necessary for us 
to elaborately consider the allegation 
of undue influence made in the elec- 
tion petition. Anyhow we will brief- 
ly refer to one instance which square- 
ly brings the matter under S. 123 (2) 
of the Act. Section 123 (2) of the Act 
runs as follows: 

"123. The following shall be 
deemed to be corrupt practices for the 
purposes of this Act:— 

x x x 
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(2) Undue influence, that is to 
say, any direct or indirect interference 
or attempt to interfere on the part of 
the candidate or his agent, or of any 
other person with the consent of the 
eandidate or his election agent, with 
the free exercise of any electoral’ 
right: ; 

“Provided that— 

(a) without prejudice to the 
generality of the provisions of this 
clause any such person as is referred 
to therein who— 


(i) threatens any candidate or any 
elector, or any .person in whom a 
candidate or an elector is interested, 
with injury of any kind including so- 
cial ostracism and ex-communication 
or expulsion from any caste or com- 
munity; or. 

(ii) induces or attempts to induce 
a candidate or an elector to believe 
that he, or any person in whom he is 
interested, will become or will be ren- 
dered an object of divine displeasure 
or spiritual censure. 


shall be deemed to interfere with the 
free exercise of the electoral right of 
such candidate or elector within the 
meaning of this clause; 
x x 
60. Explanation (1) 
also relevant runs as follows: 


“Explanation— (1) In this section 
the expression “agent” includes an 
election agent, a polling agent and any 
person who is held to have acted as an 
agent in connection with the election 
with the consent of the candidate.” 


61. In the election petition the 
respondent had enumerated various 
types of incidents of undue influence, 
namely, snatching away of ballot 
. papers from some voters, preventing 
some voters from exercising their 
franchise, assaulting the respondent, 
his agent and supporters and kidnapp- 
ing the polling agent of the respon- 
dent. Schedule I of the election peti- 
tion gives particulars of undue influ- 
ence committed by or on behalf of the 
appellant with his consent during the 
course of election. Column No. 1 
gives the names of some of the per- 
sons who committed the corrupt prac- 
tice; Column No. 2 gives the dates on 
which such corrupt practices were 
committed; Column No. 3 gives the 
places as well as the number of the 
polling booths where they were com- 
mitted; and Column No. 4 gives the 


r ? 
which is 
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names of some of the persons on whom 
undue influence was committed. 


62. . One criticism that has been 
levelled by Dr. Singhvi was that de- 
tailed particulars have not been given 
in this Schedule as to which type of 
corrupt practice alleged in the elec- 
tion petition has been committed and 
by whom. But as rightly pointed out 
by the High Court, this criticism is de- 
void of any merit. The general alle- 
gations have been madein the body of 
the election petition and particulars 
have been given in Schedule I. The 
appellant never cared to ask for fuller 
details or particulars. That the appel- 
lant knew full well the nature of the 
allegations that he had to meet under: 
this head is fully evident from the 
fact that he himself made counter- 
allegations against the respondent and 
also led elaborate evidence to counter 
the allegations made by the respon- 
dent. Though various places had been 
mentioned in Schedule I by the res- 
pondent where the corrupt practice of 
undue influence was stated to have 
been committed, the learned Judge is 
of the view that it is only in the vill- 
agesof Dharampur, Maksudpur, Sital- 
patti, Uphraolia and Ali Neora, that 
the appellant could be found guilty of 
corrupt practice under S. 123 (2), This 
finding of the learned Judge is on the 
basis that so far as these villages are 
concerned, oral evidence adduced on 
behalf of the respondent is fully cor- 
roborated by contemporaneous docu- 
mentary evidence. Here again the at- 
tack made by Dr. Singhvi against the 
finding recorded by the learned Judge 
is that there is no finding by the learn- 
ed Judge that the corrupt prac- 
tice of undue influence has been 
committed by the candidate or his 
agent and that there is no further find- 
ing that the persons who are found to 
have committed this corrupt practice 
did so with the consent of the appellant 
or his election agent. Mr. Goburdhun, 
learned counsel for the respondent has 
accepted the position that excepting 
Dharampur he will not be able to satis- 
fy this Court that corrupt practice of 
undue influence has been committed 
with the consent of the appellant or 
his election agent. Therefore, it is abso- 
lutely unnecessary for us to consider 
the discussion of the learned Judge 
regarding, Maksudpur, Sitalpatti, Up- 
hraolia and Ali Neora. Mr. Goburdhun 
further urged that the findings of the 
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learneä Judge in respect of the village 
Dharampur are fully supported by the 
evidence on record. ' 


63. So far as village Dharam- 
pur is|concerned, it is admitted that in 
booth No. 57 the polling was very seri- 
disturbed on February 9, 1969 
and hence it was postponed to Febru- 

z 1969. Evidence has been let in on 
of the respondent that he was 
assaulted at this booth on February 12, 
hen polling took place, by the 
appellant, his polling agent and other 
persoris, whose names had been! given. 
It is the further case of the respondent 
that he was actually pushed out|of the 
polling booth by the appellant, his 
election agent and supporters and that 
he sustained injuries, regarding, which 
complaints had been made ‘to the 
police! Again another incident is stated 
tohave taken place at about 12 noon 
when ithe polling agent of the respon- 
dent was prevented from discharging 
his duties and removed from the poll- 
ing booth by the appellant and his 
supporters. No doubt, these allegations 
have been controverted by the|appel- 
lant. Both parties have led very volu- 
minous evidence in this regard. Ulti- 
mately, the learned Judge has found 
that torrupt practice of undue influ- 
ence was committed at Dharampur 
booth] on the date of repoll, namely, on 
February 12, 1969, when the respon- 
dent jwas also slapped, fisted and re- 
moved from the booth. According to 
Dr. Singhvi this finding by itself is 
not enough to bring the matter under 
S. 128 (2) because there has been no 
interference with the exercise of any 
Sinai right. In this connection Dr. 











Singhvi referred us to the definition of 
“electoral right” under S. 79 (d) which 
4s as | follows: | 

"79, In this Part and in Part VIL 
unless the context otherwise requires; 
(a) “electoral right” means the 
right|of a person to stand or not to 
stand as, or to withdraw or not to with- 
draw| from being, a candidate, or to 
vote pr refrain from voting at an elec- 
64. According to Dr. Singhvi there 
is no finding by the learned Judge that 
electoral right, as defined in the Act 
een in any manner either inter- 
with directly or indirectly or 
a pted to be interfere with. 
ar the finding of the jlearned 

g 





is, as mentioned earlier, the 
Court has considered and dis- 
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cussed the various incidents which took 
place at booth No. 57 at Dharampur. 
We do not think it necessary to go into 
the aspects raised by Dr. Singhvi be- 
cause the evidence clearly discloses that 
there has been one instance of a voter 
being prevented from exercising his 
vote and even on the basis of the con- 
tention of Dr. Singhvi, the matter will 
come squarely under S. 123 (2) read 
with S. 79 (d) of the Act. We have in 
mind the evidence of P. W. 44 Makhan 
Singh. He was a resident of Dharam- 
pur and he was a voter in the mid-term 
election and he had to cast his vote at 
the Dharampur polling booth. On the 
date when the voting was scheduled to 
take place i.e. February 9, 1969, the 
witness went and exercised his vote 
but later in the day as there was seri- 
ous disturbance, voting was stopped. 
On February 12, 1969, the date of re- 
poll at that booth, the witness went to 
the booth at about 10 A.M. He saw the 
appellant already near the booth and 
he also saw the respondent coming to 
the booth at about 10 A. M. accompa- 
nied by three or four of his workers 
and supporters. He speaks to the as- 
sault made on the respondent by the 
appellant, but it is not necessary for us 
to refer to that part of his evidence. 
The witness further proceeds to state 
that he was having the symbol of 
‘Fish’ in his hand, which is the symbol 
of the Soshit Dal. On seeing this the 
workers of the appellant turned him 
out and prevented him from going into 
the polling booth to exercise his fran- 
chise. In consequence the witness states 
that he could not cast his vote on that 
day. He further refers to the appellant 
being present at the booth at that time 
when he was being so prevented by his 
workers from exercising his franchise. 


65. In cross-examination, many 
questions had been put to the witness 
regarding the assault said to have been 
committed by the appellant on the res- 
pondent at about that time. But so far 
as his evidence regarding his being pre- 
vented from exercising his vote is con- 
cerned, he has stated thathe went to 
cast his vote and as he was prevented 
he had to go away. He has further stated 
that there were several people near the 
polling booth and that he did not file 
any petition anywhere that he was not 
allowed to vote. The evidence of this 
witness has been believed by the learn- 
ed Judge. It will also be seen that in 
Schedule I to the election petition, 
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regarding Dharampur, booth No. 57, 
the respondent has clearly stated in 
column No. 4 that P. W. 44 Makhan 
Singh of village Dharampur was one 
of the persons against whom corrupt 
practice of undue influence was com- 
mitted. In column No. 1 he included 
the names of the appellant as well as 
his various supporters and workers, 
who have figured as witnesses on the 
side of the appellant as the persons 
who committed undue influence. That 
the appellant and the respondent were 
in the polling booth No. 57 at Dharam- 
pur at about 10 AM. on February 12, 
1969 is borne out by the evidence on 
the side of the appellant himself. 
Therefore, it is not necessary for us to 
refer to the evidence adduced by the 
respondent in this behalf. 


66. D. W. 20 Ramachandra Jha 
the Inspector of Police, was deputed to 
be on duty at Dharampur polling booth 
on February 12, 1969. He was present 
at the booth from 8.30 A.M. and rema- 
ined there till about 4 or 5 P.M. He has 
spoken to the fact that the respondent 
came to the booth at about 10 A.M. and 
that he had to escort him from the 
booth to his car which was outside the 
booth area as the respondent was com- 
plaining that his life was in danger. 
Here again this witness speaks to vari- 
ous other matters with which we are 
not concerned. We are only referring to 
the evidence of this witness forthe 
limited purpose of finding corrobora- 
tion tothe evidence of P.W. 44 that 
when hewent tothe polling booth at 
about 10a.m. on Feb. 12, 1969 he found 
both the appellant and the respondent 
and that there was an incident. In ans- 
wer tothe question put by the Court D. 
W.20has stated that at 10.30 or 10.45 
AM. he found both the appellant and 
the respondent having a very heated 
discussion and they were about to come 
to blows and this incident took place 
just within the polling booth where 
ballot boxes had been kept. This inci- 
dent again corroborates the version of 
P. W. 44 that when he was in the polling 
booth at about 10 A. M. he must have 
witnessed some incident that took place 
between the appellant and the respon- 
dent. 


67. There isno attempt to discre- 
dit the evidence of P. W. 44 regarding 
his categorical statement that he was 
prevented from exercising his vote by 
the workers of the appellant and that 
prevention took place in the presence 
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of the appellant. When a. voter is pre- 
vented from exercising his vote by 
the supporters of the appellant and in 
his presence and without any attempt 
made by the latter to stop his suppor- 
ters from so doing, the only inference 
is that P. W. 44 was prevented from 
voting by the supporters of the appel- 
lant with the latter’s consent. If that is 
so, it follows that there has been a 
direct interference with the free exer- 
cise by P. W. 44 of his electoral right. 
As this one instance clearly establishes 
that the appellant has committed the 
corrupt practice of undue influence 
under S. 123 (2), it follows that it must 
be held that his election has to be set 
aside on this ground also. 


68. In the result, the judgment 
and order of the High Court are con- 
firmed and the appeal is dismissed 
with costs, 

Appeal dismissed. 
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1963 and Writ Petitions Nos. ,698 to 
700 of 1963, D/~ 9-12-1964 ; (Mad) 
Affirmed. (Para 4) 
Whether in every case the Agri- 
cultural Income Tax Officer is, bound 
to accept the computation made by the 
Central Income-tax authorities and 
only allow additional deductions which 
may be permissible under the Act. 
(Quaere) AIR 1968 SC 1213, Dist. 
(Para 4) 


Rute 7 does not apply in the case 
since lit is applicable only to agricul- 
tural income from tea grown and 
manufactured in the State of Madras. 
Rule 7 has specifically been framed 
for computation of income from tea. 
Therefore, R. 8 can have no applica- 
bility| particularly when the language 
employed in it cannot cover the case 
of ted. ` (Para 4) 
Cases) Referred: Chronological Paras 
(1968) AIR 1968 SC 1213 (V 55) 

= bd ITR 667, Anglo Ameri- 
cani Direct Tea ‘Trading Co. 
Ltd. v. Commr. of Agr. Income 
Tax, Kerala | 4 
Mr. S. T. Desai, Senior Advocate, 
(Mr. A. V. Rangam, Advocate with 
him), |for Appellant; In all the Appeals; 
Mr. M. C. Chagla, Sr. Advocate (Mr. 
.{\Dutta, Advocate, M/s. J. B. Dada- 
chanji, O. Mathur and Ravinder 
l Advocates of M/s. J. B! Dada- 

J 





and Co., and Mr. Jay |Jasepp 





Advocate with him), for Respondent; 
In all the Appeals. 
he Judgment of the Court was 
delivered by | 
ROVER, J.:—- These appeals 
from|a common order of the j 


of Madras are by certificate. 
sessee, who is the respondent is 
a limited company carrying o 
Jof tea planting. It owns |several 
tea estates in the States of Tamil Nadu, 

la and Assam. Its head office is 
nnar in the State of Kerala. One 
tea estates owned by the assessee 
Jled Chittavurai Tea Estate and 
rises 1043 acres oftea plantations. 
f this an area of 1006.60 lacres is 
situate in Kerala and the remaining 
36.40! acres, in Tamil Nadu. [Accord- 
ing tb the assessee Chittavurai, Estate 
is working as one unit. Therejis only 
one factory manufacturing tea grown 
in the Madras and Kerala portion of 
the estate. The expenses are incurred 
for the maintenance of the whole 
estate as one unit and co lon ac- 
counts are maintained for it, there be- 

l 
| 





-profits and gains liable to tax. 


busi-. 
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ing no separate account for the Madras 
portion. 


2. Section 2(1) of the Indian 
Income-tax Act, 1922 hereinafter call- 
ed the ‘Income-tax Act’ defines ‘agri- 
cultural income.’ The same definition 
is to be found in Section 2 of the 
Madras Agricultural Income-tax Act, 
1955, hereinafter referred to as “Agri- 
cultural Income-tax Act.” Under Sec- 
tion 59 of the Income-tax Act the Cen- 
tral Government can make rules to 
prescribe the manner and the proce- 
dure by which the income, profits and 
gains shall be arrived at in the case of 
such concerns as carry on business 
in part as also agriculture in part. 
Under Section 59 of the Income-tax 
Act Rule 54 was framed by the Cen- 
tral Government. That rule provides 
that income derived from the sale of 
tea grown and manufactured by the 
seller in the taxable territories shall 
be computed as if it were income deriv- 
ed from business and 40% of such in- 
come shall be deemed to be more 
t is 
thus clear that the remaining 60% of 
the income will be deemed to be agri- 
cultural income. t 


3. For the three assessment 
years 1956-57, 1957-58 and 1958-1959 
the Agricultural Income-tax Officer 
computed the agricultural income in 
accordance with the assessment made 
by the Central Income-tax Officer. He 
took 60% of the income computed by 
the latter for the purpose of computa- 
tion of the agricultural income. For 
the assessment year 1960-61 the Agri- 
cultural Income-tax Officer felt that 
so far ag Chittavurai Estate was con- 
cerned the computation had to be 
made differently because the area of 
36.40 acres was situated in the State 
of Madras. He made a different com- 
putation for the purpose of calculating 
the income under the Income-tax Act 
and then assessed 60% of that income 
as agricultural income accruing in 
Madras. The Assistant Commissioner 
of Agricultural Income-tax upheld his 
order. The Tribunal, however, set 
aside the assessment. It remanded the 
ease to the Assistant Commissioner 
for certain matters. The department 
further sought to reassess the assessee 
for the earlier three years also and 
issued a notice under Section 35 of the 
Agricultural Income-tax Act. There- 
upon the assessee filed writ petitions 
in the High Court challenging the 


- 1960-61. 
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order for reopening the assessment for 
the assessment years 1956-57 to 1958- 
59. A tax Revision was also filed 
against the order of the Agricultural 
Income-tax Appellate Tribunal in res- 
pect of the assessment for tbe year 
The writ petition and the 
Revision were allowed by the High 
Court. The order reopening the as- 
sessments was quashed and as regards 
assessment for the year 1960-61 the 
Agricultural Income-tax Officer was 
directed to make a revised assessment 
on the basis of the Central Income-tax 


` Officer’s computation which in the cir- 


cumstances of the case was considered 
to be the proper basis for assessment 
of the agricultural income-tax. 


Now Agricultural Income-tax Off- 
cer had taken the view that the Kerala 
area of the Chittavurai Estate yielded 
only 656 lbs. of tea per acre while the 
yield of the Madras portion was 799 
lbs. per acre. According to him ap- 
portionment of expenditure by treating 
the whole of Chittavurai Estate as one 
unit had resulted in a loss for the 
Madras portion and a profit for the 
Kerala portion. As pointed out by the 
High Court the computation by the 
Central Income-tax Officer showed a 
loss for the entire Chittavurai Estate. 
Tt is not necessary to go into details 
of how the computation was made by 
the Agricultural Income-tax Officer. 
The net result, however, was that 
whereas the Central Income-tax Offi- 
cer had worked out the. loss for the 
purpose of the Income-tax Act treating 
the Chittavurai Estate as one unit, the 
Agricultural Income-tax Officer took 
the valuation of the produce from the 
Madras portion as the gross receipt. 
He deducted from it the expenditure 
allowed by the Central Income-tax 
Officer and recalculated it from the 
Madras portion on the basis of acreage. 
That led to a profit from the Madras 
portion. 

4, Learned counsel for the 
Revenue has drawn our attention to 
Section 6 of the Agricultural Income- 
tax Act and Rules 7 and 8 framed 
under that Act. Section 6 provides 
that where agricultural income is de- 
rived from land situated partly within 
the State and partly without the State 
aa income-tax shall be levi- 
ed:— 

(i) Where the portion of such in- 
come attributable to the land situated 
within the State can be determined 
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from the accounts maintained by the 
assessee, on the portion so determined; 


di) where the portion of the in- 
come so attributable cannot be deter- 
mined by: the method specified in 
clause (i), on-such portion as may be 
determined in the prescribed manner.” 
Rules 7 and 8 are as follows:— 


R. 7. “Computation of income from 
tea—— In respect of agricultural income 
from tea grown and manufactured by 
the seller in the State of Madras, the 
portion of the income worked out 
under the Indian Income-tax Act and 
left unassessed as being agricultural 
shall be assessed under the Act after 
allowing such deductions under the 
Act and the rules made thereunder: 


Provided that the computation 
made by the Indian Income-tax Offi- 
cer shall ordinarily be accepted by the . 
Agricultural Income-tax Officer who 
may, for his satisfaction under Ss. 16 
and 16 (sic) of the Act, obtain fur- 
ther details from the assessee or from 
the Indian Income-tax Officer but shall 
not without the previous sanction of 
the Assistant Commissioner of Agri- 
cultural Income-tax require under 
Section 39, the production of account 
books already examined by the Indian 
Income-tax Officer for determining the 
agricultural income from tea grown 
and manufactured in the State of 
Madras or refuse to accept the compu- 
tation of. the Indian Income-tax Offi-’ 
cer: 

Provided further............ K 

R. 8. “Computation of income de- 
rived from lands situated partly with- 
in the State and partly without.— 
Where an agricultural income is deriv- 
ed from lands situated partly within 
the State and partly without the State 
and the income attributable to the 
lands situated within the State cannot 
be determined by the assessee but 
where the value of the. produce grown 
within or without the State can be 
separately determined from the ac- 
counts maintained by the assessee, 
such income shall þe computed in pro- 
‘portion to the value of the respective 
quantity of produce raised within or 
without the State. In other cases such 
income shall be computed in proportion 
to the respective cultivated acreage 
of the crop lying within and without 
the State if the crop grown is the 
same, subject to such modifications as 
may be necessary with reference to the 
yield per acre, the quality of the pro- 
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duce land the price fetched within and 
without the State.” : 

The ‘High Court rightly pointed out 
that R. 7 is applicable only to agricul- 
tural income from tea grown and 
manufactured in the State of Madras. 
It can have no applicability in the 
present case where even though tea is 
frown inside that State but it is 
ee in Kerala which jis out- 
side that State. As regards R.!8 it is 
a moot point whether the same) would 
be applicable to tea. So far as tea is 
concerned the tea leaves alone [can be 
the produce but as such they have no 
value] They become valuable only 
after they are subjected to a \special 
process from which emerge various 
brands of tea. Rule 7 has specifically 
been framed for computation of in- 
come Agee tea. Therefore, Rule 8 can 
have no applicability particularly when 
the language employed in it cannot 
cover |the case of tea. We are unable 
to see| how these two rules can be of 
any I3 or assistance to the Agricul- 








tural Income-tax Officer in the pre- 
sent case. It must be remembered 
that Chittavurai Estate being of tea 
falls in a special class. It is only a 
very small area of that estate which is 
in Madras even though that is) more 
fertile! and gives much more yield than 
the area in Kerala. But the unit has 
to be assessed as a whole and the High 
. Court, in our opinion, rightly thought 
that the rule that the Agricultural In- 
ccome-tax Officer should accept the 
computation of the Central Income-tax 
Officer| furnishes the only satisfactory 
basis for computation of agricultural 
income-tax in respect of Chittavurai 
Estate| It is noteworthy that eyen in 
the a proviso to Rule 7 the ee 
cultural Income-tax Officer has! ‘been 
enjoined to ordinarily accept the! com- 
putatian made by the Central Income- 
tax Officer. Moreover the High Court 
which went into the facts and figures 
of the warious assessments came to the 
conclusion that the Agricultural In- 
come-tax Officer had not given |suffi- 
cient reasons for not accepting, the 
Central Income-tax Officers compu- 
tation. | That Court, therefore, declin- 
ed to give a finding on the question 
whether the Central Income-tax , Offi- 
cer’s computation should be held ko be 
legally [binding in all cases and in all 
circumstances on the Agricultural in- 
come-t Our attention has 
been invited on behalf of the assessee 
to a detision of this Court in Anglo- 














A LR. 


American Direct Tea Trading Co. Ltd. 
v. Commr. of Agricultural Income-tax 
Kerala, 69 ITR 667 = (AIR 1968 SC 
1213): In that case it was held that 
agricultural income taxable under the 
Kerala Agricultural Income-tax Act 
1950 was 60% of the income comput- 
ed under the Income-tax Act after de- 
ducting therefrom the allowances 
authorised by Section 5 of the Kerala 
Act insofar as the same had not been 
allowed in the assessment under the 
Income-tax Act. There was no pro- 
vision in the Kerala Act or the Rules 
authorising the Agricultural Income- 
tax Officer’ to disregard the computa- 
tion of the tea income made under the 
Income-tax Act. If, therefore, an as- 
sessment had been made by the Cen- 
tral Income-tax Officer before the as- 
sessment of income by the Agricul- 
tural Income-tax Officer the latter 
was bound to accept the computation 
of the income made by the Central 
income-tax authorities. The principle 
which has been applied in the present 
case by the High Court is on the same 
lines and it is unnecesary for us to ex- 
press any opinion on the question 
whether in every case the Agricul- 
tural Income-tax Officer is bound to 
accept the computation made by the 
Central Income-tax authorities and 
only allow additional deductions which 
may be permissible under the Agricul- 
tural Income-tax Act. 


5. The appeals fail and are 


` dismissed with costs. Hearing fee, one 


set. 
Appeals dismissed. 
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Civil P. C. (1908), S. 20 — Cause 
of action — Assessee having register- 
ed office at Calcutta paying Sales tax 
under Bihar Sales Tax Act by cheques 
—Anpplication by assessee for refund 
on setting aside of assessment by ap- 
pellate authority — Refusal to refund 
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on ground that assessment was vali- 
dated by Sates Tax Laws Validation 
Act — Suit for refund on original side 
of Calcutta High Court alleging that 
cause of action arose at Calcutta on 
grounds inter alia that 
encashed at Calcutta — Held, Calcutta 
High Court had no territorial jurisdic- 
tion to entertain the suit. 

In view of Rr. 40 to 43 of Bihar 
Sales Tax Rules, 1949, an application 
for refund could have been made only 
before the Commissioner whose office 
is situate in Bihar and the refund 
could have been made only in accord- 
ance with the rules. As per the rules 
the amount to be refunded can be paid 
to a dealer only through one of the 
Government treasuries. Hence 
entire cause of action in respect of the 
claim for refund on the basis of the 
order setting aside assessment arose 
only within the State of Bihar and no 
part of that cause of action arose out- 
side Bihar. For the same reasons no 
part of the cause of action for claim- 
ing the amount in question on the 
basis of the doctrine that the debtor 
must seek his creditor and pay the 
debt due could have arisen outside 
Bihar, in view of the rules referred to 
earlier. The fact that the plaintiff 
based his claim on three alternative 
grounds, for one of which alone a part 
of the cause of action can at best be 
said to have arisen in Calcutta but not 
for others, cannot confer jurisdiction 
on the Calcutta High Court to try the 
suit on the basis of grounds in respect 
of which no part of the cause of action 
arose in Calcutta, The cause of action, 
within the contemplation of law is 
that which relates to a tenable plea. 
A. F. O. D. No. 136 of 1960, D/- 10-3- 
1964 (Cal), Reversed. (Para 17) 


Cases Referred: Chronological Paras 


(1958) AIR 1958 SC 468 (V 45) 
= 1958 SCR 1422, M. P. V. 
Sundararamier & Co. v. State of 
Andhra Pradesh 4,10 
(1955) AIR 1955 SC 661 (V 42) 
= (1955) 2 SCR 603, Bengal Im- 
munity Co. Ltd. v. State of 
Bihar 2, 3 


M/s. D. P. Singh, V. J. Francis, 
S. C. Agrawal and Narayana Nettar, 


Advocates, for Appellant; Mr. S. T. 
Desai, Senior Advocate, (Miss Bhu- 
vanesh Kumari, Advocate, and M/s. 


J. B. Dadachanji, O. C. Mathur and 
Ravinder Narain, Advocates of M/s. 


State of Bihar v. Oriental Coal Ca, 


cheques were - 


the- 
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J. B. Dadachanji and Co, with him), 
for Respondent. : 


The Judgment of the Court was 
delivered by . 


; HEGDE, J.:— The respondent- 
original plaintiff (which will herein- 
after be referred toas the ‘plaintiff’) is 
a company having its registered office 
at Calcutta. It was a registered dealer 
under the Bihar Sales Tax Act, 1947 
(in brief the Act). On or about De- 
cember 14, 1953, the plaintiff issued a 
cheque to the defendant-appellant for 
a sum of Rs. 10,000/- drawn on the 
Oriental Bank of Commerce Ltd., Cal- 
cutta towards the sales tax due from 
it for the years 1950-51, 1951-52 and 
1952-53. That cheque was sent to Cal- 
cutta for encashment and encashed at 
that place. On September 25, 1954, 
the Assistant Superintendent of Sales- 
tax passed assessment orders in res- 
pect of the years mentioned earlier. 
According to those orders, the plain- 
tiff was liable to pay sales tax amount- 
ing to Rs. 2803/2/- in respect of the 
year 1950-51; Rs. 3670/5/- for the year 
1951-52: Rs. 4623/6/- for the year 
1952-53, thus a total of Rs. 11,096/13/-. 
As seen earlier, it had already paid a 
sum of Rs. 10,000/- earlier. On July 
23, 1955, it paid the balance of Rupees 
1096/13/-; this again by a cheque on 
the bank mentioned earlier. This was 
also encashed at Calcutta. 


2. Agprieved by the assess- 
ment orders made by the assessing au- 
thority, the plaintiff went up in appeal 
to the Assistant Commissioner of Sales 
Tax, Chhotanagpur Division, Bihar. 
Those appeals were heard by the ap- 
pellate authority at Calcutta. The ap- 
pellate authority by its order of Sept- 
ember 24, 1955 allowed the appeals 
and setasidethe orders of assessment. 
Before that order was made, this Court 
had ruled in Bengal Immunity Co. 
Ltd. v. State of Bihar (1955) 2 SCR 
603 = (AIR 1955 SC 661) that until 
Parliament by law made in exercise of 
the powers vested in it by clause (2) 
of Art. 286 provides otherwise, no 
State can impose or authorise the im- 
position of any tax on sales or pur- 
chases of goods when such sales or 
purchases take place in the course of 
inter-State trade or commerce. On 
the basis of that conclusion this Court 
held that the charging section of the 
Act read with the relevant definitions 
cannot operate to tax inter-State sales 
or purchases and as the Parliament - 
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has a otherwise provided, the Act, 
in so far as it purports to tax sales or 
purchases that take place in the course 
of inter-State trade or. commerce, is 


unconstitutional, illegal and void. Evi- 
dently; that decision was brought to 
the natice of the appellate authority 


at the|hearing of the appeals and that 
authority purported to act on the basis 
of that decision. The appeals in| ques- 
tion were allowed with these observa- 
tions: 
“These three appeals are directed 
against assessment orders for the years 
1950-51, 1951-52 and 1952-53. 
e only point pressed before me 

is thatisince this is a case of non-resi- 
dent dealers, there should have been 
no assessment. The lower Court récords 
show that the workshop of the plain- 
tiff is situate in Barakar which is out- 
side Bihar. From here he supplies 
goods fo collieries in Bihar. In other 
words, he is a non-resident dealer and 
so, according to the latest decision of 
Supreme Court, he cannot be assessed 
to pay any tax in Bihar. E 
These appeals are accordingly al- 


lowed in full’ 
oe Sd/M. Ahmad, 
i 24-9-1955, 
‘Assistant Commissioner 7 Sales 
ax.” 





\ 


3. | It is rather difficult to under- 
stand order. But before the |High 
Court Counsel for both the parties 
agreed that the decision referred |to in 
the order is the decision in the Bengal 
Immunity’s case, (1955) 2 SCR 603 = 
(ATR 1955 SC 661) (supra). 


4. On October 12, 1955,) the 
plaintiff filed an application before the 
Superintendent of Sales Tax, Dhanbad 
for refund of the tax paid by|him. 
This claim was made on the basis of 
the apreliate order. On January 30, 
1956, Tax Laws Validation Ordi- 








nance (No. 3 of 1956) was issued which 
was followed up by Sales Tax Laws 


Validation Act, 1956. The scope of this 
Act w 
M. P. V. Sundararamier & Co. v. State 


of Andhra Pradesh (1958) SCR 1422= 


considered by this in 
ourt 


(AIR 1958 SC 468). Therein this 
by majority held that the Sales) Tax 
Laws Validation Act, 1956 is in |sub- 
stance one lifting the ban on taxation 
of inter+State sales and is within the 
authori conferred on Parliament 
under 286 (2) and further| that 
under that provision it was competent 
to Parliament to enact a law with re- 
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trospective operation. Therein this 
Court further held that S. 2 of the 
Sales Tax Laws Validation Act vali- 
dates not only levies already collect- 
ed but also authorised the imposition 
of tax on sales falling within the ex- 
planation which had taken place within 
the period specified in S. 2. It was also 
held that the Act was not a temporary 
one though its operation is limited to 
sales taking place within a specified 
period. Evidently because of the Sales- 
tax Laws Validation Ordinance and 
the Sales Tax Laws Validation Act, the 
Superintendent of Sales Tax, Dhan- 
bad didnot comply withthe demands 
made by the plaintiff. Thereafter the 
plaintiff issued to the defendant a 
notice on June 7, 1958 calling upon the 
defendant to refund the amount paid 
by it with interest. The defendant ig- 
nored that demand. Then the plaintiff 
filed a suit on the original side of the 
Calcutta High Court claiming a sum 
of Rs. 13,176/69 P. with interest and 
costs. In the plaint the plaintiff put 
forward three different grounds as af- 
fording him a cause of action to insti- 
tute the suit on the original side of the 
High Court. They are: (1) that the pay- 
ments in question were made by it 
under a bona fide mistake of law name- 
ly that it was liable to pay sales tax to 
the defendant during the periods in 
question; hence it has a right to get 
back that amount and as the cheques 
in question were encashed at Calcutta, 
a part of the cause of action arose in 
Calcutta. (2) its appeals to the Assis- 
tant Commissioner of Sales Tax were 
heard in Calcutta and the order of the 
appellate authority was received at 
Calcutta, therefore, a part of the cause 
of action on that basis also arose in 
Calcutta and (3) its Registered Office 
is situate in Calcutta. It is the duty of 
the debtor to find out the creditor and 
pay the debt. Hence it was open to the 
ares to sue the defendant in Cal- 
cutta. 


5. The defendant resisted the 
plaintiffs claim. It contended (1) that 
in view of S. 2 of the Sales Tax Laws 
Validation Act, the impugned levy and 
collection must be considered as valid, 
therefore no question of reimburse- 
ment arose and (2) the Calcutta High 
Court had no jurisdiction to entertain 
the suit as no part of the cause of ac- 
tion arose in Calcutta. 


6. The suit was heard by Ray J. 
{at present a judge of this Court) on 





a ee 


' made inside Bihar. 
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the original side of the High Court. 
The learned judge came to the conclu- 
sion that a part of.the cause of action 
for the suit did arise in Calcutta for 
two reasons viz. (1) the cheques issued 
by the plaintiff were encashed at Cal- 
cutta and (2) under the circumstances 
of the case the State of Bihar must be 
held. to be the debtor and the plaintiff 
its creditor; hence it was the duty of 
the debtor to find out its creditor and 
pay the debt to the creditor at Calcu- 
tta. But on merits, the learned single 
judge held against the plaintiff. He 
came to the conclusion that in view of 
S. 2 of the Sales Tax Laws Validation 
Act, the levy and collection must be 
held to be valid despite the order of 
the appellate authority. 

7. Aggrieved by that decision 
the plaintiff took up the matter in ap- 
peal to a Division Bench of the Calcu- 
tta High Court and the appeal was 
heard by a Division Bench consisting 
of Bachawat J. (who later became a 
judge of this Court) and Arun K. 
Mukherjea J. The learned judges of 
the Division Bench allowed the appeal 
in full. On the question whether any 
part of cause of action arose in Cal- 
cutta, differing from the view taken 
by Ray J. they held that the doctrine 
that the debtor must find out his cre- 
ditor and pay the debt did not apply 
to the facts of this case because of the 
rules framed under the Act under 
which the refund claimed can only be 


the learned judges came to the conclu- 
sion that as the cheques issued by the 
plaintiff were encashed at Calcutta, 
part of cause of action must be held 
to have arisen in Calcutta; therefore, 
the Calcutta High Court had jurisdic- 
tion to entertain the suit. On merits 
the learned judges came to the conclu- 
sion that whatever might be the effect 
of the provisions of the Sales Tax 
Laws Validation Act, in view of the 
appellate authority’s order allowing 
the appeals of the plaintiff, whether 
that order was right or wrong, the 
defendant was bound to refund the 
amount. According to the Division 
Bench, the order of the appellate au- 
thority became final as it had not 
been appealed against nor altered in 
any manner. It held that the provisions 
of the Sales Tax Laws Validation Act 
did not override the decision of the ap- 
pellate authority. 

8. Let us first take up the 
question of the validity of the assess- 


But all the same 
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ments as originally made, This ques- 
tion has to be examined under two 
different heads namely the validity of 
the assessment for the period from 
April 1, 1950 to March 31, 1951 and 
the validity of the assessments for the 
remaining two years. Sọ far as the 
assessment for the first period is con- 
cerned, the same was not touched by 
the Sales Tax Laws Validation Act. 
Section 2 of that Act which validates 
the assessment already made reads: 

“Notwithstanding any judgment, 
decree or order of any Court, no law 
of a State imposing, or authorising the 
imposition of a tax on the sale or pur- 
chase of any goods where such sale or 
purchase took place in the course of 
inter-State trade or commerce during 
the period between the ist day of 
April 1951 and the 6th day of Sept- 
ember 1955 shall be deemed to be in- 
valid or ever to have been invalid 
merely by reason of the fact that such 
sale or purchase took place in the 
course of inter-State trade or com- 
merce; and all such taxes levied or col- 
lected or purporting to have been 
levied or collected during the afore- 
said period shall be deemed always to 
have been validly levied or collected 
in accordance with law.” 


el Be It is clear that this provi- 
sion only deals with taxes levied or 
collected or purporting to have been 
levied or collected during the period 
commencing April 1, 1951 till Septem- 
ber 6, 1955. Hence this section does 
not take in the assessment for the year 
1950-51. The question of the validity 
of that assessment has to be separate- 
ly considered without reference to the 
Sales Tax Laws Validation Act. It is 
seen that the levy and collection of 
tax relating to that period is governed 
by the Sales Tax Continuance Order 
1950 made by the President in exer- 
cise of his powers under the proviso to 
cL (2) of Art. 286 of the Constitution 
of India as that Article stood then. In 
view of that order, it cannot be said 
that the assessment made for the year 
1950-51 is violative of Art. 286. The 
validity of the above referred order 
has not been challenged before us. 
Hence our conclusion is that the assess- 
ment in respect of the year 1950-51 
was validly made. . 


10. Now coming to the validity 
of the assessments made for the second 
period, the same is fully covered by- 
the validating provisions contained in 
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S. 2 of the Sales Tax Laws Validation 
Act. This section has been given re- 
trospective effect as from April 1, 
1951. | Therefore we have to proceed 
on the basis of the fiction that the pro- 
visions of the Act relating to levy of 
tax on inter-State sales have all along 
been valid provisions. This position is 
made|clear by the decision of this 
Court! in Sundararamier’s case,, (1958) 
SCR 1422=(AIR 1958 SC 468) (supra). 


11. From the above discussion 
it follows that if the assessments made 
by the assessing authority are examin- 
ed solely on the basis of law, there is 
no graund for coming to the conclusion 
that those assessments are invalid as- 
sessments. If they are not invalid as- 
sessments then the plaintiff’s case that 
he made the paymeńts in question 
under |a bona fide mistake of law is 
clearly unsustainable, In law, as|inter- 
preted| by us, he was bound to make 
those payments. | 


12 But the complicating fac- 
tor is the order of the appellate autho- 
rity. The appellate authority had: come 
to the; conclusion that the impugned 
assessments were not validly made. It 
is that! order that gave the plaintiff 
right tb claim back the amounts paid 
by it though that order was partly 
erronegus even when it was made and 
it became wholly erroneous whe the 
Parliament validated the law with re- 
trospective effect. But, that did not 
take away the effect of the order. It 
was an| order made by a competent 
authority who, to 


sr 





authority, which 
repeat the often quoted saying had 
the right to decide the case before it 


rightly jor wrongly. i 


13. Section 2 of the Sales Tax 
Laws Validation Act, does not take in 
any order made by any of the autho- 
rities under the Sales Tax Act. It 
merely refers to judgments, decrees or 
orders f any court, The orders of the 





appellate authority cannot be consi- 
dered either as judgments or decrees 
or orders of the court. In this view, it 
is not necessary to examine the scope 
of the remaining part of that section. 


14, From what has been stated 
above, it follows that as the assess- 
ments made were set aside by the ap- 
.pellate gquthority the plaintiff was en- 
titled toj the refund of the amounts 
paid by him. The validity of the order 
made by the appellate authority can- 
not be called into question in a pa 
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Court in view of Section 23 of the 
Act. It says: 

“Save as is provided in S. 25, no 
assessment made and no order passed 
under this Act or thé rules made 
thereunder by the Commissioner or 
any person appointed under Sec. 3 to 
assist him shall be called irto ques- 
tion in any Court, and save as is pro- 
vided in Section 24, no appeal or ap- 
plication for revision or review shall 
ae against any auch assessment or 
order,” 


15. In view of that section, the 
State could not have challenged the 
validity of the order made by the ap- 
pepa authority before the High 

urt. 


16. This takes us to the ques- 
tion whether the High Court of Cal- 
cutta had territorial jurisdiction to 
entertain the plaintifs suit. We 
have earlier come to the conclusion 
that under law, the assessments made 
by the assessing authority are valid 
assessments and therefore it cannot 
be said that the payments made by 
the plaintiff were made under any 
mistaken impression of the law. Hence 
in our opinion the fact that the che- 
ques issued by the plaintiff were en- 
cashed in Calcutta could not have 
afforded any cause of action for filing 
the suit in the Calcutta High Court. 
Assuming, but not deciding that, the 
fact of encashment of cheques in 
Calcutta gave rise to a cause of action 
at Calcutta for a claim based on the 
ground that the payments were made 
on a mistaken impression of law but 
that circumstance cannot be said to 
give rise to a cause of action for the 
suit on the ground that the plaintiff 
is entitled to the refund of the amounts 
paid because of the appellate authority 
order. In our judgment the 
Court failed to keep apart the two 
questions namely the claim for the re- 
turn of the amount paid on the basis 
that it was paid under a mistaken im- 
pression ofthe law and the claim made 
in pursuance of the order of the appel- 
late authority. The payments made 
by the plaintiff by cheques have noth- 
ing to do with the appellate autho- 
rity’s order. They have not been 
made on the basis of that order. They 


were made on the basis of the origi- ` 


nal assesments. The only ground on 
which the High Court has come to the 
conclusion that the plaintiff is entitled 
to claim refund of the amount paid is 


High . 
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because of the fact that the appellate 
authority had decided the appeals in 
its favour. 

17. Now, let us take up the 
question whether any part of the cause 
of action for the suit arose outside Bihar 
in consequence of theorder of the ap- 
pellate authority. As per Rule 40 of the 
Bihar Sales Tax Rules, 1949 made in 
pursuance of the rule making power 
conferred under the Act, all applica- 
tions from a dealer for refund of the 
excess tax paid have to be made ‘to 
the Commissioner in form XIL. 
Rule 41 provides that when the Com- 
missioner is satisfied that refund is due, 
he shall record an order sanctioning 
the refund. Rule 42 provides that 
when an order for refund has been 
passed under Rule 41, the Commis- 
sioner shall, if the dealer desires pav- 
ment in cash issue the refund pay- 
ment order in form XIV and shall 
make it over to the dealer for encash- 
ment at the Government treasury, a 
copy of the refund order shall also be 


. forwarded to the Treasury Officer con- 


cerned. Rule 43 says that if the 
dealer desires payment by adjustment 
against any amount payable to him, 
the Commissioner shall issue a refund 
adjustment order in form XV accom- 
panied by a challan for adjustment. In 
view of these rules an application for 
refund could have been made only be- 
fore the Commissioner whose office is 
situate in Bihar and the refund could 
have been made only in accordance 
with the rules. As per the rules the 
amount to be refunded can be paid to 
a dealer only through one of the Gov- 
ernment treasuries. Hence the entire 
cause of action in respect of the claim 
for refund on the basis of the appel- 
late authority’s order arose only with- 
in the State of Bihar and no part of 
that cause of action arose outside 
Bihar, For the same reasons no part 
of the cause of action for claiming the 
amount in question on the basis of the 
doctrine that the debtor must seek his 
creditor and pay the debt due could 
have arisen outside Bihar, in view of 
the rules referred to earlier. The fact 
that the plaintiff based his claim on 
three alternative grounds, for one of 


which alone a part of the cause of ` 


action can at best be said to have 





arisen in Calcutta but not for others, 
cannot confer jurisdiction on the Cal- 
cutta High Court to try the suit on the 
basis of grounds in respect of which 
no part of the cause of action arose in 
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Calcutta. The cause of action, within 
the contemplation of law is that which 
relates to a tenable plea. 


18. For the reasons mentioned 
above we are unable to agree with 
the High Court that any part of the 
cause of action for the suit arose in 
Calcutta. Hence we set aside the 
judgment of the Division Bench of the 
Calcutta High Court and restore that 
of the single judge but not on the 
ground that found favour with the 
learned judge. 

_ 19. In the result the plaintiff’s 
Suit stands dismissed but in the cir- 
cumstances of the case we direct the 
Parties to bear their own costs both in 
this Court as well as before the first 
appellate Court. The order of the trial 
Court as regards costs stands. 


Appeal allowed. 


AIR 1972 SUPREME COURT 383 
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S. M. SIKRI, C. J., A. N. RAY AND 
D. G. PALEKAR, JJ. 

Luka Mathai (dead) by legal re- 
presentative, Appellant v. Neelakanta 
Iyer Subramonia Iyer, Respondent. 

Civil Appeal No. 542 of 1967, D/- 
6-10-1971. 

Debt’ Laws —Travancore Land 
Improvement and Agricultural Loans 
Regulation (1094), S. 7 — Liability of 
borrower — It is not necessary for the 
borrower to specifically so covenant 
in his bond that he would be personal- 
ly liable because Section 7 1) (a) 
makes the borrower personally liable. 
(1933) 23 Trav LJ 1051 and 29 Trav 
LJ 37 and AIR 1947 Cal 332, Distin- 
guished. AIR 1946 Mad 226 and AIR 
1939 Bom 183, Followed. (Para 6) 

Thus it is open to the State Gov- 
ernment or its officers to sell through 
the machinery of the Revenue Re- 
covery Act any property of the bor- 
rower other than what he has speci- 
cally given in his bond as security 
for the loan. (Para 6) 
Cases Referred: Chronological Paras 
(1947) AIR 1947 Cal 332 (V 34) 

= 51 Cal WN 466, Birendra 
Nath v. Mir Mahabubar Raha~ 
man 9 


*(Appeal Suit No. 368 of 1959, D/- 24- 
1-1964 — Ker.) 
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(1946) AIR 1946 Mad 226 (V 33) 
= (1946) 1 Mad LJ 57, Bhoja- 


rajappa v. Halappa 
(1939 AIR 1939 Bom 183 (V 26} 


10 


(1933 “93 Trav LJ 1051, Ulah 
o mseph v. Kochitti Eoi 


29 tebe | LR 37, The Dewan of 
Travancore v. Eravi Narayanan 7 


M/s. Manual T. Paikeday,| S. K. 
- Sabharwal and Ganpat Rai, Advocates, 
for Appellant; Mr. A. R. So ca 
Iyer, | Senior Advocate, (Mr. R. 
Krishna Pillai, Advocate, with vied 
for R pondent. 


e following judgment 


of the 
Court! was delivered by 


SIKRI, C. J.:— By juement 
dated May 26, 1970, this Court! (Sikri, 
dJ., aa pe then was, and Ray J.) allowed 
Civil Appeal No. 542 of 1967, (report- 
ed in |(1971) 1 SCR 629), set aside the 
judgment of the High Court and pass- 
ed a decree in favour of the appellant 
after modifying the decree passed by 
the 


ial Court. The respondent 
subsequently filed Review 








Petition 
No. 35 of 1970 for review on the ground 
that they had failed to bring [to the 
notice|of the Court the . provisions of 
Tranvancore Regulation IX of 1094 
and the fact that the loans were grant- 
ed under the above Rerulatior: We 
allowed review on February 1971. 
This judgment is however, in nda. 
tion of our earlier judgment | dated 
May 26, 1970. = 


2. The only new ‘point which 
needs discussion is the effect of the 
pro ns of Travancore Regulation Ix 

on our conclusion on the fourth 
in that judgment. 


We had inter alia hel 









1 and 3 to 8, and C 


thè properties were sold in one 
, in our opinion, vitiates the 
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schedule items 2 to 5, B /Sche-- 


A.L R. 


whole sale and we have no option but 
to declare that the sale of all the pro- 
perties was void.” The fourth point 
raised before us was that “the Govern- 
ment had no authority to attach and 
sell plaint A schedule items 2 to 5 and 
B schedule items 1 and 3 to 8 and C f 
schedule items, which were not given 
as security under the 
the Government had no authority then 
the sale of all the properties is void.” 
We had while dealing with the third 
ground also observed that “no other 
regulation has been brought to: our 
notice which makes dues under this 
bond to be recoverable as arrears of 
public or land revenue.” 

4. It now transpires that Re- 
gulation IX of 1094 -— ‘Travancore 
Land Improvement & Agricultural 
Loans Regulation — provides for re- 
covery of land improvement loans 
from the borrower as if they were 
arrears of land revenue due by him. 
Section 7° of the. above regulation 
provides: 

“7. (1) Subject to. such Rules as - 
may be made under Section 10, all 
loans granted under this Regulation, 
all interests (if any) chargeable there- 
on and costs (if any) incurred in mak- 
ing the same shall, when they become 
due, be recoverable in any of the fol- 
lowing modes: . 

(a) from the borrower as if they 
were arrears of land revenue due by 


(b) from his surety (if any) as if 
they were arrears of land revenue due 
by him; 

(c) except as regards the loans re- 
ferred to in Section 4, out of the land 
for the benefit of which the loan has 
been granted as if they were arrears 
hee land revenue due in respect of that 

(d) out ofthe property comprised 
inthe collateral security according to 
the procedure for the realisation of land 
revenue by sale of immovable pro- 
perty other than the land on which 
the revenue is due: 

Provided that no proceeding in 
respect of any land under Clause (c) 
shall affect any interest in that land 
which existed before the date of the 
order granting the loan, other than the 
interest of the borrower, and of mort- 
gagees of, or persons having charges 
on, that interest, and, where the loan 
is granted under Section 3 with the 
consent of another person, the interest 


bonds; and if | E 
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of that person, and of. Imortgagees of, 
or persons having. charade origthaat : i 
terest. $ 







of any such -intérests or Fic 7 

by a surety or ‘an owner. OF “property 
comprised in any collateral security. or 
recovered from a surety or out of any 
such property, such sum shall, on the 
application of the surety or the owner 
of such property, be recovered on his 
behalf from the borrower or out of 
the land for the benefit of which the 
loan has been granted, in manner pro- 
vided in this Section.” 

From these provisions it is quite clear 
that the loans granted under the Re- 
gulation, interest and charges, etc. can 
be recovered in any or all of the four 
modes described in the section. They 
can be recovered from the borrower 
under Clause (a); they can be recovered 
from a surety under clause (b); the 


land for the benefit of which the loan 


had been granted can be proceeded 
against under clause (c); and under 
clause (d} property comprised in the 
collateral security can be proceeded 
against. The fact that the properties 
which had been sold were not men- 
tioned in the bond as collateral secu- 
rity or were not expressly hypothecat- 
ed does not make any difference be- 
cause the Travancore Revenue Re- 
covery Act I of 1068 provides under 
Section 5 that “when Public Revenue 
due on land may be in arrear, such 
arrear, together with interest, if any, 
and costs of process, may be recover- 
ed by the sale of the defaulter’s mov- 
able or immovable property or both. 
in the manner hereinafter provided.” 


5. The learned counsel for the 
appellant contends that neither the 
{Travancore Revenue Recovery Act I 
of 1068 nor the Land Improvement and 
Agricultural Loans Regulation IX 
of 1094, and the rules made there- 
under, confer any power or jurisdic- 
tion on the State Government or its 
officers to sell through the machinery 
of the Revenue Recovery Act any 
other property of the borrower then 
what he has specifically given by his 
‘pond as security for the loan It is 
further contended that the borrower 
does not incur any personal liability 
unless he has specifically so covenant- 
ed in the bond and hence the sale of 
all the 12 out of the 13 items of land 
sold—one item alone having been a 
security~property under the loan 
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agreement — was unauthorised, ille- 
gal and void. 

6. We are unable to agree with 
this contention. It is not necessary for 
the borrower to specifically so cov- 
enant in his bond that he would be 
personally liable because Section 7 (1) 
(a) of Regulation IX of 1094 makes 
the borrower personally liable. This 
is also made clear by sub-s. (2). Under 
sub-s. (2), if a surety pays the loan he 
can request that the money be re- 
ore from the borrower on bis be- 


7. The learned counsel relied 
on the decision in Ulahannan Ouseph 
v. Kochitti Kochukumari, (1933) 23 
Trav LJ 1051 at p. 1054, where 
reference was made to an. earlier 
judgment in the Dewan of Travancore 
v- Eravi Narayanan, 29 Trav LR 37 in 
which it was held that “though under 
Section 59 of the Revenue Recovery 
Regulation, moneys due to Government 
under written agreements and all sums 
declared by other Regulations to be 
realisable as arrears of public revenue 
may be recovered under this Regula- 
tion, that section only makes the 
machinery or procedure prescribed in 
the Regulation applicable to such 
cases, and it would not follow that the 
incidents of a Revenue sale held under 
Section 39 would also attach to sales 
held under the authority conferred by 
the’ provisions of Section - 59.” The 
Court held that the property in the case 


remained subject to the plaintiffs 
prior charge. 
8. We are unable to appreciate 


how this case assists us on the question 
whether there is any personal liability 
of the appellant or not. 

9. The learned counsel also 
drew our attention to Birendra Nath 
v. Mir Mahabubar Rahaman, AIR 1947 
Cal 332. In this case it was held that 
according to the provisions of the 
Bengal Land Revenue Sales Act, 1868, 
the properties in question could not be 
#0ld because they were neither an 
estate nor a tenure within Section 5 of 
the Act. No such question arises in 
this case but it may be mentioned that 
at page 336 the Court interpreted 
cl. (a) of S. 7 of the Land Improve- 
ment Loans Act to mean that it im- 
posed a personal! liability on the bor- 
rower. 


10. There is, however, autho- 
rity against the contentions of the ap- 
pellant. The Madras High Court ob- 





386 S.C. [Prs. 10-13] 


servéd in Bhojarajappa v. Halappa, 
AIR |1946 Mad 226, as follows: 


Recovery’ Act, that for the re- 
of a loan advanced under the 
Agriculturists Loans Act it is open to 
the Collector to sell any part of the 
immavable property belonging | to the 
defaulter, and the remedy is not con- 
fined| to that particular property in 
respect of which or for whose im- 
provement the loan had been taken.” 
11. It may be noted that S. 5 
of the Agriculturists’ Loans Act, 1884, 
provides: 

“Every loan made in aa TE 
with buch rules, all interest (if any) 
chargeable thereon, and costs (if any) 
incurred in making or recovering the 
same,| shall, when they become due, be 


venu 








recoverable from the person to, whom 
the 1 was made, or from any'person 
who has become surety for the: re- 


payment thereof, as if they were 
arrears of land-revenue or costs in- 
curred in recovering the same due by 
the persons to whom the loan was 
made jor by his surety.” 

In interpreting this section, the 
Ma High Court, in the ‘above- 
mentioned case clearly held that it 
was open to the Collector to sell any 
part df the immovable property be- 
longing to the defaulter, and the re- 
medy j}was not confined to that; parti- 


cular property in respect of which or 
for T improvement the loan had 
ee ken. 


We may also mention that 
in Lallsheoan Venkatesh v. Secretary 
of State, AIR 1939 Bom 183, while 
dealing with Section 7 of the Land 
improvement Loans Act, 1883, which 
is in terms similar to Section! 7 of 
Travancore Regulation IX of 1094, it 
was observed that “it was therefore 
open p the Collector to adopt ‘all or 
any of tbe four different methods 
which the Section provides for the re- 
coveryl of the taqavi arrears.” 


1 In the result the appeal is 
Gismisged. The parties will bear their 
own costs throughout. Our order dat- 
ed February 1, 1971 awarding Rupees 
1500/- to the appellant as thrown, away 
costs shall however, stand. 


Appeal dismissed. 





I-T. Commr.,-Punjab v. Prabhu Dayal 


TIt is clear from Section. 5, Re- - 







A.I. R. 
AIR. 1972 pias eae COURT 386 | 
Le we IV 59-C 75) 
(From plah and Haryana: 67 ITR 


r 138) | 
K. S% EGDE, A. N..GROVER AND 
H. R. KHANNA, JJ. 

The Commissioner of Income-tax, 
Punjab, Haryana, Jammu and Kash- 
mir, and Himachal Pradesh, Appel- 
lant v. Prabhu Dayal (dead) by his 
legal representatives, Respondents. 

Civil Appeal No. 1693 of 1968. D/- 
6-10-1971. 

Income-tax Act (1922), S.4 — 
Capital or revenue receipt — Assessee 
being instrumental in discovering exist- 
ence of Kankar deposits in a State en- 
tering into agreement with the State 
and one S for acquisition of sole and 
exclusive monopoly rights of manu- 
facturing Cement — S transferring his 
rights to a new Company, assessee be- 


-ing one of the promoters thereof — 


Agreement to pay yearly commission 
to assessee — Commission stopped — 
Suit by assessee compromised — Lump 
sum amount paid as compensation for 
termination of agreement — Receipt 
is capital and not revenue in nature. 
(X-Ref— S. 3) — (X%-Ref:— S. 10). 
(1968) 67 ITR 138 (Punj), Affirmed. 
Case law discussed. (Paras 4, 5, 6, 18) 


None of these activities of the as- 
sessee can be considered as a business 
activity but yet he did acquire an in- 
come vielding asset as a result of his 
activities. But the compromise decree 
destroyed that asset and in its place 
he was given lump sum amount as 
compensation. This payment was 
neither in respect of the services ren- 
dered by him in the past nor towards 
the accumulated commission due to 
him. It was paid as compensation to 
him because he gave up his right to 
get commission in future to which he 
was entitled under the agreement. It 
was a price paid for surrendering a 
valuable right which was a capital 
asset. Therefore that receipt must be 
considered as a capital receipt. 

(Para 18) 


Business as understood in the in- 
come-tax law connotes some real, 
substantial and systematic or organis- 
ed course of activity or conduct with a 
set purpose. However, under certain 
circumstannees a single transaction may 
amount to a business transaction 
AIR 1955 SC 176, Followed. (Para 11) 
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. In the determination of the ques- 
tion whether a particular receipt is 
capital or an income, it is ‘not possible 
to lay down any single test as infalli- 
ble or any single criterion as decisive. 
The question must ultimately depend 
on the facts of the particular case and 
the authorities bearing on the ques- 
tion are valuable only as indicating 
the matters that have to be taken in- 
to account in reaching a decision- 
That, however, is not to say that the 
question is one of fact, for these ques- 
tions between capital and income, 
trading profit or no trading profit, 
are questions which, though they may 
depend to a very great extent on the 
particular facts of each case, do in- 
volve conclusions of law to be drawn 
from those facts. A distinction has to 
be drawn between a payment made 
for past services or discharge of past 
liabilities and that made for compen- 
sation for termination of an income 
producing asset. The former does not 
lose its revenue nature but the latter 
being a payment for destruction of a 
capital asset, must be considered as 
capital receipt. AJR 1959 SC 291 and 
(1935) 19 Tax Cas 390 and AIR 1961 
SC 1579 and AIR 1965 SC 65, Rel. on 

(Paras 12, 16) 

Casess Referred: Chronological Paras 
(1965) ATR 1965 SC 65 (V 52) 
= 53 ITR 261, Kettlewell Bul- 
len and Co. Ltd. v. Commr. of 

Income-tax Calcutta 18 
(1961) AIR 1961 SC 1579 (V_48) 

= 42 ITR 392, Senairam Doon- 
garmall v. Commr. of Income- 


tax, Assam 
(1959) AIR 1959 SC 291 (V 46) 
= 35 ITR 148, Commr. of In- 
come-tax, Nagpur v. Rai Baha- 
dur Jairam Valji 12 
(1955) AIR 1955 SC 176 (V 42) 
= 26 ITR 765, Narain Swadeshi 
Weaving Mills v. Commr. of 
Excess Profits Tax 11 
(1935) 19 Tax Cas 390 = 3 ITR 
Supp 17. Van Den Berghs Ltd. 
v. Clerk i 13 
Mr. O. P. Malhotra, Senior Advo- 
cate, (M/s. R. N. Sachthey and B. D. 
Sharma, Advocates, with him), for 
Appellant; Mr. V. S. Desai, Senior Ad- 
vocate, (Mr. A. G. Ratnaparkhi, Advo- 
cate, with him), for Respondent (LR 
No. 2). 
The Judgment of the 
delivered by 
HEGDE, J. :— This 


17 


Court was 


is an appeal 


by certificate from the decision of the 


I-T. Commr., Punjab v. Prabhu Dayal 


‘Indian Income-tax Act, 


[Prs. 1-6] S. C. 387 


High Court of Punjab and Haryana in 
a Reference under Section. 66 (1) of the 
4 1922 (to be 
hereinafter referred to as the Act). 
The question referred to the High 
Court for its opinion was: 


: “Whether on the facts and in tħe 
circumstances of the case, the receipt 
of Rs. 70,000/- by the assessee on 11-6- 
1954 was revenue or capital in nature.” 


2. The High Court held that 
the said receipt was capital receipt. Ag- 
grieved by that decision the Commis- 
sioner of Income-tax came up in ap- 
peal to this Court. 


3. We shall now refer to tħe 
material facts found by the Income- 
tax Appellate Tribunal as can be 
gathered from the case . stated. The 
assessee was assessed as an individual. 
The relevant assessment year is 1955- 
56, the accounting period for the same 
ended on Asad Sudi 1, S. Y. 2011. 


4. The assessee was instrumen- 
tal in discovering the existence of 
Kankar deposits in Jind State. He 
also brought about an agreement be- 
tween one Shanti Parsad Jain and the 
erstwhile State of Jind, now a part of 
Punjab State for the acquisition of 
sole and exclusive monopoly rights of 
manufacturing cement in the said 
Jind State.. That agreement was en- 
tered into on April 2, 1938. The same 
was to remain operative for a period 
of 25 years, which term was liable to 
be extended to 100 years at the option 
of the said Shanti Parsad Jain or his 
nominee. Shanti Parsad Jain trans- 
ferred his rights under that agreement 
to a public limited company by name 
M/s. Dalmia Dadri Cement Ltd. on 
May 4, 1938. The assessee was one of 
the promoters of the said company. 

5. For the services rendered 
by the assessee, the Dalmia Dadri Ce- 
ment Co. by an agreement dated 
May 27, 1938 agreed, to pay him a 
commission of 1% on the yearly net 
profits earned by the company from 
the said cement factory. That agree- 
ment was to subsist so long as the 
original agreement dated April 2, 1938 
subsisted. 

6. The agreement dated May 
27, 1938 between the assessee and the 
Dalmia Dadri Cement Co. was acted 
upon till 1950 and thereafter the com- 
pany did not pay the commission 
agreed to be paid. Consequently the 
assessee filed a suit against the com- 
pany claiming the commission due to 
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him.| The said suit ended in a com- 
promise and the compromise was made 
a e of Court. Under that decree 

sessee was to be paid Rs. |15,000/- 
as commission for the years 1951 and 
and Rs. 15,000/- as commission 
e year 1953. Further he was to 
paid Rs. 70,000/- by .way pf com- 
pensation for the termination; of the 
ment between him and 
pany|as from January - 1, 19 





Kh 
eS 


eè on June 11, 1954. 


. The assessee’s claim that the 
f Rs. 70,000/- was capital] receipt 
and hence not taxable in his; hands 
was rejected by the Income-tax Off- 
That officer held that the said 








cer. 
sum of Rs. 70,000/- was a unera~ 
tion paid once and for all for the ser- 


vices rendered by the assessee 
able in his hands. This deci- 
sion was affirmed by the Appellate 
i i d that 
ount of Rs. 70,000/- wasla lump 


able as a revenue recei 


8, Aggrieved by that order the’ 


e took up the matter in appeal 





ass 

to the Tribunal The Tribunal held 
that the company by paying the said 
compensation of Rs. 70,000/- te at~ 
ed the contract which enabled the as- 
sessee| to receive from the said com- 
pany a commission of one per cent. of 


the net profits and as such the said 
receipt by the assessee was capital and 
not revenue. : 


9. Thereafter at the ce 
of the|Commissioner the question set 
arlier was referred to the High 
for its opinion which, as; men- 
tioned jearlier, was answered in favour 
of the |assessee. 


It was not the case of the 
e that the assessee was engag- 
e business of discovering! Kan- 
kar orjany other mineral. He appears 
found Kankar by mere chance 
It is also not the case of the Revenue 
that the assessee was engaged in the 
business of bringing about agreements 
between parties. In fact, it is not the 
case ofi the Revenue that the essee 
was aged in any business. There is 
no evidence to show that he was a 
business man. His discovery of Kan- 
Kar as well as his part in bringing 


| 








nsation was received by/the as- 


A. I. R. 


about the agreement mentioned ear- 
lier were stray acts, possibly occasion- 
ed by fortuitous circumstances. 


11. Business as understood in 
the income-tax law connotes 






cult to agree with the Revenue in its 
contention that the agreement entered 
into by the assessee with the Dalmia 
Dadri Cement company should be con- 
sidered as a business activity. 


12. In the determination of the’ 
question whether a particular receipt 
is capital or an income, it is not possi- 
ble to lay down any single test as in- 
fallible or any single criterion as de- 
cisive. The question must ultimately 
depend on the facts of the particular, 
case and the authorities bearing on 
the question are valuable only as indi- 
eating the matters that have to be 
taken into account in reaching a deci- 
sion. That, however, is not to say that 
the question is one of fact, for these 


questions between capital and income,| - 
‘trading profit or no trading profit, are 


questions which, though they may de- 
pend to a very great extent on the 
particular facts of each case, do in- 
volve conclusions of law to be drawn 
from those facts — See Commissioner 
of Income-tax, Nagpur v. Rai Bahadur 
Jairam Valji, 35 ITR 148 = (AIR 1959 
SC 291). 


13-14. ‘The controversy -whether 
aparticular receipt is capital or reve- 
nue has engaged the attention of this 
Court as well as of the High Courts in 
numerous cases. It is, by no means an 
easy question to decide. It is neither 
feasible nor profitable to refer to 
those cases because in the ultimate 
analysis the decision in those cases 
rests on the facts of each case. But 
the case nearest to the case before us 
is that decided by the House of Lords 
in Van Den Berghs Ltd. v. Clerk, 19 
Tax Cas 380 = (1935) 3 ITR Supp 17. 
The facts of that case were as follows: 
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_ The assessee therein received a 
sum of £450,000 in full settle- 
ment of all claims and counter-claims 
which existed between the assessee and 
a Dutch company. Both the companies 
had been engaged in the business of 
manufacturing and dealing in mar- 
garine and similar products. They 
had entered into pooling arrangements 
at as early a date as in 1908 under 
which they bound themselves to work 
in friendly alliance and to share their 
profits of their respective business in 
margarine in specified proportions. 
This basic agreement of 1908 was be- 
ing added to and varied from time to 
time particularly in 1913 and 1920 and, 
under this, the agreement was to sub- 
sist until 1940. In 1922 the assessee 
made a claim against the Dutch com- 
pany for about £450,000 as the amount 
due to it by the Dutch company under 
the agreements recited just previous- 
ly. This was however repudiated and 
the Dutch company claimed that far 
from owing any moneys to the asses- 
see, Moneys were owing to them. One 
of the methods suggested for putting 
an end to the dispute was by a termi- 
nation of the agreement between the 
two companies but this was resisted 
by the assessee company. A settle- 
ment was, however, reached in 1927 
whereby in consideration of the pay- 
ment by the Dutch company of 
£450,000 to the assessee as damages, 
the agreements were determined as at 
31st December, 1927 and each party re- 
leased the other from all claims there- 
under. The question was whether this 
sum of £450,000 was a revenue receipt 
on which the income-tax could be le- 
vied against the assessee. The matter 
came up before Finlay, J. He held 
against the Crown. According to him 
the sum received was not a revenue 
receipt. This decision was reversed by 
the Court of Appeal but was restored 
on a further appeal by the House of 
Lords. Finlay J. in the course of his 
judgment formulated the question to 
be considered by him in these terms: 

“I agree with Mr. Latter that 
there are three questions here. The 
first is: What was this payment for? 
The second is: If a payment for future 
rights, is it assessable? The third 
question is: Ought it to go into the 
year 1927?” 


15. The learned Judge’s ans- 
wer to the first question was that it 
was a payment for future rights. He 
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held that it was really a payment for 
cancelling such rights as subsisted in 
the assessee between 1928 and 1940- 
Having answered the first question in 
that manner the learned Judge held on 
the second question that it was not 
assessable. In arriving at that conclu- 
sion he reasoned thus: 


“Not without hesitation, I have 
come to the conclusion that it is not 
liable to assessment. I think that the 
agreement being an agreement where- 
by this company had a share in the 
profits of another company, was a 
capital asset. I think that the case is 
to be distinguished from the case 
where there is a cancellation of a con- 
tract made in the ordinary course of 
the company’s business...But it seems 
to me that where one gets, as one does 
here, not a contract made in the course 
ofthe company’s business—for it: is not 
the business of this company to make 
pooling agreements or to make agree- 
ments whereby they acquired shares in 
the business of another company—il 
seems to me that where one gets a 
payment made in respect of the can- 
cellation of that agreement, that, truly 
is a sum received by way of capital 
and not an income receipt at all.” 
Lord Macmillan who delivered the 
leading judgment of the House of 
Lords put the case thus: 


“Now what were the appellants 
giving up? They gave up their whole 
rights under the agreements for thir- 
teen years ahead. These agreements 
are called in the stated cases ‘pooling 
agreements’ but that is a very inade- 
quate description of them, for they did 
much more than merely embody a sys- 
tem of pooling and sharing profits. If 
the appellants were merely receiving 
in one sum down aggregate of profits 
which they would otherwise have 
received over a series of years, the 
lump sum might be regarded as of the 
same nature as the ingredients of 
which it was composed. But even if 
payment is measured by annual recei- 
pts. it is not necessarily in itself an 
item of income.-..The three agree- 
ments which the appellants consented 
to cancel were not ordinary commer- 
cial contracts made in the course of 
carrying on their trade; they were not 
contracts for the disposal of their pro- 
ducts or for the engagement of agents 
or other employees necessary for the 
conduct of their business; nor were 
they merely agreements as to how 
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their| trading profits when ' earned 
should be distributed as between the 
contracting parties. On the contrary, 
the cancelled agreements related to the 
whole structure of the appellant’s pro- 
fit making apparatus. They regulated 
the appellant’s activities, defined what 
they might and what they might not 
do, and affected the whole conduct of 
their |business. I have difficulty in 
seeing how money laid out to ‘secure, 
or m@ney received for the cancellation 
of, so| fundamental an organisation ofa 
tradey’s activities can be regatded as 
an income disbursement or an income 
. receipt. . . In my opinion that asset, 
the congeries of rights which the appel- 
lants enjoyed under the agreements 
and which for a price they surrender- 
ed was a capital asset.” 


16. It is now well settled that 

a di ction has to be drawn between 
a payment made for past services or 
discharge of past liabilities and that 
ade for compensation for termination 
of an| income producing asset! The 
former does not lose its revenue 
nature but the latter being a payment 
for destruction of a capital asset, must 
be considered as capital receipt. 


17- The distinction between a 
capital receipt and a revenue receipt 
came up for consideration before this 
Court lin Senairam Dongarmal v.; Com- 
missioner of Income-tax Assam, 42 
ITR 392 = (AIR 1961 SC 1579); The 
assessee therein owned tea estate con- 
sisting| of tea gardens, factories and 
other buildings, carried on a business 
of growing and manufacturing tea. 
The factory and other buildings on the 
estate were requisitioned for defence 
purposes by the. military authorities. 
The essee continued to be in posses- 
sion at the tea gardens and tended 
them to preserve the plants but the 
manufacture of tea was completely 
stopped. The assessee was paid|com- 
pensation for the year 1944-45 under 
the Defence of India Rules calculated 
on the [basis of the out-turn of tea that 
would have been manufactured by the 
assessee during that period. The ques- 
tion wds whether the amounts of|com- 
pensation were revenue receipts taxa- 











ble in the hands of the assessee., This 
court held that the first consideration 
before 


olding a receipt to be Pon 
or gains of business within S. 10 of 
the Incéme-tax Act was to see if there 
was a Dusine es at allofwhich it could 
be said ito be income The. maa con- 


| 
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dition of the application of section 10 
was that tax was payable by an asses- 
see under the head “Profits and gains 
of a business” in respect of a business 
carried on by him. Where an assessee 
did not carry on business at all the sec- 
tion could not be made applicable and 
any compensation for requisition of 
assets that he received could not bear 
the character of profits of a business. 
The Court further held that the 
amounts of compensation received by 
the assessee were not revenue receipts 
and did not comprise any element of 
income. It is true that in that case the 
Court did not consider whether the 
income in question could have been 
considered as income from other sour- 
ces but the ratio of that decision is 
that the compensation paid being in 
respect of sterilisation of an income 
producing asset, the same should be 
considered as.a capital receipt. 


18. The only other decision we 
need make reference is the decision of 
this Court in Kettlewell Bullen and Co. 
Ltd v. Commissioner of Income-tax, 
Calcutta 53 ITR 261 = (AIR 1965 SC 
65). Therein this Court observed that 
it cannot be said as general rule that 
what is determinative of the nature of 
a receipt on the cancellation of a con- 
tract of agency or office is extinction 
or compulsory cessation of the agency 
or office. Where payment is made to 
compensate a person for cancellation 
of a contract which does not affect the 
trading structure of his business or 
deprive him of what in substance is 
his source of income, termination of 
the contract being a normal incident of 
the business, and such. cancellation 
leaves him free to carry on his trade 
though freed from the contract termi- 
nated, the receipt is revenue; where by 
the cancellation 


paired, or such cancellation results in 
loss of what may be regarded as the 
source of the assessee’s income, the 
payment made to compensate for can- 
cellation of the agency agreement is 
normally a capital receipt. These deci- 
sions lay down the tests to be applied 
in distinguishing a capital receipt from 
a revenue receipt. With the guidance 
thus afforded, let us now take a second 
look at the facts found for answering 
the question referred. The assessee, 
possibly, by some fortuitous circum- 
stance discovered Kankar in some 
place in Jind State. This circumstance 


of an agency the 
- trading structure of the assessee is im- 


à 


1972 
to bring 





his right to a new company, 
formation of which the assessee had a 


19. For the reasons mentioned 
above this appeal fails and the same is 
dismissed with costs. 
Appeal dismissed. 
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If the business is illegal neither 
the profits earned nor the losses in- 
curred would be enforceable in law- 
But that does not take the profits out 
of the taxing statute. Similarly the 
taint of illegality of the business can- 
not detract from the losses being taken 
into account for computation of the 
amount which can be subjected to tax 
as “profits” under S. 10 (1). (1968) 2 
LT.J. 322 (Guj) Approved. AIR 1939 
All 341, Rel on; (1961) 43 ITR 36 
(Punj.), Overruled. (Para 6) 


But in order to claim set off under 
the first proviso to S. 24 (1) the con- 
tract has to be an enforceable contract 
and not an unenforceable one by rea- 
son of any taint of illegality resulting 
in its invalidity. Where the contract is 
illegal and unenforceable on account 
of contravention of S. 15 (4) of the 
Forward Contracts (Regulation) Act 
(1952) no set off can be allowed under 
the First Proviso to S. 24 (1) which 
must be read with Explanation 2. 
(1968) 2 I.T.J. 322 (Guj.), Reversed. 

(Para 7) 
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The Judgment of the Court was 
delivered by 

GROVER, J.:— This is an appeal 
from a judgment of the Gujarat High 
Court. Originally an appeal (C. A. 1993 
/68) had been brought by certificate 


ieee E - 
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but 
def 


at certificate was found to be 
ive as no reasons were stated 
nee for granting it. A petition for 
special leave, was, therefore, filed and 
the same has been granted. Both the 
appeals shall stand disposed of ‘by this 
judgment. The assessee is a registered 
firm pnd carried on the business of 
co ion agency and general mer- 
chants. It also does forward business. 
It is à member of the Saurashtra Oil 
and Qilseeds Association Ltd., Rajkot. 
During the assessment year 1958-59 
the corresponding accounting | period 
-being ithe samvat year 2013 the asses- 
see claimed. to have incurred a loss of 
Rs. 3,40,443/- in certain transactions 
entered into with different people for 
the ply of groundnut oil. The) trans- 
actions, according to the assessee, were 
non-transferable ready delivery con- 
tracts |entered into with non-members 
of the| Association. It was expected that 
these contracts would be performed 
but cant to certain reasons some of 





the cantracts could not be performed 
and differences had to be paid. Accord- 
ing to|/the assessee it had acted as a 
Pucca |Artia. The assessee claimed that 
the aforesaid loss was allowablejunder 
S. 10 [D of the Income-tax Act, 1922 
as a deduction against its other 

ness income. The Income-tax icer 
came the conclusion that the trans- 
actions in question were hit by the 
provisions of the Forward Contracts 
(Regulation) Act, 1952 hereinafter call- 
ed the ‘Act’ and the Rules and Regula- 
tions 9 tne Saurashtra Oïl and Oil- 
seeds jation Ltd. m p 

the -o were hit by the provi- 

o 


busi- 








sions of sub-ss. (1) and (4) of S. |15 of 
the Act and were not saved by S. 18. 
The losses were held to have beén in- 
curred jin illegal transactions. He eject- 
ed the |contention of the assessee that 
even on the assumption that the losses 


were incurred in illegal transactions 
they d be allowed in the computa- 
tion of| the income. The Income-tax 


Officer i further held that the losses in- 
curred in illegal business could not be 
from .the speculative profits 
. 24 of the Indian Income-tax 
Act,. 1922, hereinafter called the '‘Act 
of 19227. The Appellate Assistant 
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into under the Act and tħe bye- 
laws etc. The Tribunal thereafter 
proceeded to examine the ques- 
tion whether the losses incurred could 
be allowed on the assumption that the 
transactions were illegal. It was of the 
view that the assessee would be entitl- 
ed to a set off under S. 24 even if the 
losses were incurred in illegal transac- 
tions. The Tribunal remanded the mat- 
ter for a report from the Appellate 
Assistant Commissioner as to the ap- 
plicability of the proviso to S. 24 (1) 
(read with the Explanation) of the Act 
of 1922. After the remand report was 
received the Tribunal gave the follow- 
ing two findings: (1) the contracts 
under consideration were all non-tra- 
nsferable specific delivery contracts 
where the intention ab initio was either 
to give or take delivery (2) the con- 
tracts were entered into either for the 
purchase or sale and later on the same 
quantity was either sold or purchased 
back by the assessee on behalf of the 
same constituents at the market rates 
prevailing at the material time ie 
they were squared up by correspond- 
ing sales or purchases as the case 
might be. After referring to certain 
decisions of High Courts the Tribunal 
held that the loss of Rs. 3,40,443/- had 
been incurred in speculative transac- 


‘tions. The Tribunal next proceeded to 


consider whether notwithstanding that 
the losses had been incurred in specu- 


. lative transactions the assessee could 


set off those against the other income 
under S. 10 (1) of the Act of 1922. Pur-. 
porting to follow the view of the majo- 
rity of the High Courts, the Tribunal 
held that such a loss could not be set 
off against the other income. But ac- 
cording to the Tribunal the assessee 
was certainly entitled to set off the 
Ioss against the profits in speculative 
transactions and to that extent the 
contention of the assessee was accepted. 
Both the assessee and. the Commis- 
sioner of Income tax moved the Tri- 
bunal for submitting a case and referr- 
ing certain questions of law to the 
High ‘Court. Thus in all the following 
four questions were referred by the 
Tribunal: ; 


(1) Whether on the facts and in 
the circumstances of the case the con- 
tracts in respect of which the loss of 
Rs. 3,40,443 was claimed were illegal 
contracts and were not validly entered 
into under the Forward Contracts 
(Regulation) Act 1952? 
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(2) Whether even assuming the 
transactions in which the loss of Rupees 
3,40,443/- was incurred, were illegal 
transactions, the assessee would be en- 
titled to the set off of the said loss? 


(3) Whether on the facts and in the 
circumstances of the case the transac- 
tions resulting in a loss of Rs. 3,40,443 
were speculative transactions for the 
purpose of S. 24 of the Indian Income 
tax Act 1922 merely on the ground 
that the assessee had not performed 
the contracts by giving delivery and 
had paid damages in settlement of 
the obligations contracted for? 

(4) Whether on the facts and in 

the circumstances of the case the as- 
sessee is entitled to set off the balance 
of the loss of Rs. 1,21,397/- against the 
assessee’s other income?” 
The High Court did not consider that 
it was necessary to answer the first 
question. The answer to the second 
question was that even though the dis- 
puted contracts were not validly en- 
tered into in accordance with the pro- 
visions of S. 15 (4) of the Act the loss 
of Rs. 3,40,443/- was liable to be taken 
into account in computing the business 
income of the assessee under S. 10 of 
the Act of 1922 and the assessee was 
entitled to set it off against the profits 
from other speculative transactions. 
The third question was answered in 
the affirmative with the result that 
the transactions resulting in the loss of 
Rs. 3,40,443/- were held to be specula- 
tive for the purpose of S. 24 of the Act 
of 1922 The fourth question was ans- 
wered in the negative and against the 
assessee. It is the Commissioner of 
Income tax alone who has appealed. 

2. So far as the first question 
is concerned we are unable to compre- 
hend why the High Court did not 
decide it. A lot of debate took place 
before us on the question whether the 
contravention of S. 15 (4) of the Act 
would render the contracts illegal. Ac- 
cording to that provision no member 
of a recognised Association shall, in 
respect of any goods specified in the 
notification under sub-s. (1), enter into 
any contract on his own account with 
any person other than a member of 
the recognised Association unless he 
has secured the consent or authority of 
such person and disclosed in the note 
memorandum or agreement of sale or 
purchase that he has bought or sold 
the goods as the case may be on his 
own account. It is not necessary to 
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refer to the proviso. It is common 
ground and has been admitted before 
us that there was a clear contraven- 
tion of the provisions of S. 15 (4) so 
far as the transactions in question were 
concerned. According to S. 20 (e) any 
person who enters into any contract in 
contravention of the provisions of sec- 
tion 15 (4) among other sections shall 
on conviction be punishable for the 
first offence with imprisonment which 
may extend to one year or with fine of 
not less than Rs. 1,000/- or with both. 
It is wholly incomprehensible how such 
a contract would not fall directlv 
within the ambit of the first part cf 
S. 23 of the Indian Contract Act which 
deals with consideration or object of 
an agreement which is forbidden by 
law. Such consideration or object 
would be unlawful according to the 
provisions of that section and the agree- 
ment would consequently be void. The 
High Court did not decide the point 
whether the contracts which contra- 
vened the provisions of S. 15 (4) of the 
Act were illegal it did not consider it 
material to decide whether the impu- 
gned contracts were illegal. In its opi- 
nion what was material was that the 
impugned contracts had been entered 
into unlawfully and the question was 
whether the loss sustained in the un- 
Tawful business could be taken into 
account in computing the business 
income of the assessee. We consider 
that the first question which was 
referred to the High Court stands con- 
cluded by the law laid down by this 
court in Sunderlal & Son v. Bharat 
Handicrafts (P) Ltd. (1968) 1 SCR 608 
= (AIR 1968 SC 406). It was laid down 
that the prohibition imposed by S. 15 
(4) of the Act was not imposed in the 
interest of revenue. That provision was 
conceived in the larger interest of the 
public to protect them against the mal- 
practices indulged in by members of 
recognised associations in respect of 
transactions in which their duties as 
agents came into conflict with their 
personal interest. Parliament had made 
a writing, evidencing or confirming the 
consent or authority of a non-member, 
as a condition of the contract if the 
member has entered into a contract on 
his own account. So long as there was 
no writing as was contemplated by sec- 
tion 15 (4) or its proviso there was no 
enforceable contract. 





3. It is well settled that con- 
tracts which are prohibited by statute 
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the prohibition being either express or 
implied would be illegal and unenfor- 
ceable if they are entered into in con- 
travention of the statute. Unter the 


ent is also provided i; 


contracts. could not poss 
ed as having been validly enter- 
o under the Act. The er to 
auestion, therefore, should 
been in the affirmative and 
against the assessee. 


Coming to the second ques- 
tion, the language thereof is somewhat 
ignious and the question T not 





Bea uals properly. It appears that there 
o aspects which had come up 
for consideration before the depart- 

authorities the Tribunal and 

gh Court. The first aspect! relat- 
ed to| the deduction of the loss of 
Rs. 3,40,443/- incurred in the aforesaid 
ilegal| transactions while computing 
the profits of the assessee’s speculative 





business under S. 10 (1). The other was 
the set off which can be allowed within 
the relevant parts of S. 24 of the Act 
of 1922. The High Court refe a to 
variou$ English decisions as als to 


Simon’s Income tax for supporting the 
view that even where a trade is Hegal 


. Wheateroft’s Law of Income tax and 
it att the 


d still be'a trade wit 


meaning of income tax law and any 
profits| are derived from such |trade 
they would be assessable to tax. The 


High Court did not accept the conten- 
tion ed on behalf - of the Revenue 
that although the profits from an il- 
legal trade or business would be exi- 
gible: pa tax the losses from such 'busi- 
ness could not be taken into account 
while ¢omputing the profits. is 
what the High Court observed: , 


eee is in principle no distinc- 
tion b een profits and losses| of a 
business and if the profits of an illegal 
are assessable to tax, equally 
arising from illegal business 










The High Court was not inclined to 





the Revenue that the same p iple 
would be applicable as has been appli- 
ed in cértain cases in which the ques- 


ch came up for determination 
was whether an expenditure incurred 
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on an illegal activity would be dedu- 
ctible under Section 10 (2) (xv) of the 
Actof 1922. One of such cases is a deci- 
sion of the Punjab High Court in Raj 
Woollen Industries v. Commr. of 


-Income tax, Simla, (1961) 43 ITR 36 


(Punj.). In that case the real question 
was whether a certain amount which 
was paid to achieve what was prohibi- 
ted by law, viz., the export of wool 
without having the requisite export 
licence was an amount which the as- 
sessee was entitled to deduct under sec- 
tion 10 (2) (xv) of the Act of 1922. It 
was held that according to principle 
and authority such a deduction could 
not be claimed. It was’ also observed 
that such a deduction could not be per- 
missible even under S. 10 (1). Follow- 
ing observations may be referred to: 


“Profits had to be ascertained ac- 
cording to the accepted principles of 
commercial accountancy and if S. 10 
(2) (xv) did not permit deduction of an 
item of expenditure which was laid out 
or expended for carrying on the busi- 
ness in contravention of the law, then 
such an outgoing though otherwise 
properly admissible, as set off against 
the gross receipts on the principles of 
commercial accountancy could not be 
taken into consideration in computing 
the profits”. 

On the other hand according to the 
decision of a Full Bench of the Alaha- 
bad High Court in Chandrika Prasad 
Ram Swarup v. Commr. of Income tax, 


- U. P. & C. P. 7 ITR 269 = (AIR 1939 


All 341) i income assessable to tax is the . 
actual income of an individual or a 
firm irrespective of the manner in 


-which the income was derived. Lega- 


lity or legality of the transaction 
culminating in profits or losses, was, 
therefore, foreign to the scope of an 
inquiry into the income of an indivi- 
dual or a firm for the purpose of 
income-tax. 


5. Now while S. 10 (1) of the 
Act of 1922 imposes a charge on the 
profits or gains of a business it does 
not provide how these profits are to 
be computed. Section 10 (2) enumera- 
tes various items which are admissible 
as deductions. They are, however, not 
exhaustive of all allowances which can 
be made in ascertaining the profits of 
a business taxable under S. 10 (1). It 
is undoubtedly true that profits and 
gains which are liable to be taxed 
under S 10 (1) are what are understood 
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to be such under ordinary commercial 
principles. The loss for which the 
deduction is claimed must be one that 
springs directly from the carrying on 
of the business and is incidental to it. 
If this is established the deduction must 
be allowed provided that there is no 
provision against it, express or impli- 
ed in the Act: (See Badridas Daga v. 
Commr. of Income tax, 34 ITR 10 = 
(AIR 1958 SC 783).) In that case loss 
sustained by the business by reason of 
embezzlement by an employee was 
held to be an admissible deduction 
under S. 10 (1) although it did not fall 
within S.. 10 (2) (xi) of the Act of 1922. 
Indeed profits cannot be computed 
without deducting the loss and per- 
missible expenses incurred for the 
purpose of the business. 


6. The approach of the High 
Court, in the present case, has been 












of profits even of an illegal business 
deducted if it has 


‘It is the net pro- 
fit after deducting the outgoings that 
can be brought to tax It certainly 
seems to have been held and that view 
has not been shown to be incorrect 
that so far as the admissible deduc- 
are concerned 
they cannot be claimed by the assessee 
such expenses have been incurred in 
either payment of a penalty for in- 
fraction of law or the execution of 
some illegal activity. This, however, 
is based on the principle that an ex- 
penditure is not deductible unless it is 
a commercial loss in trade and a penal- 
ty imposed for breach of the law 
during the course of the trade cannot 
be described as such. ‘Penalties which 
are incurred for infraction of the law 
fs not a normal incident of business 
and they fall on the assessee in some 
character other than that of a trader; 
(See Haji Aziz & Abdul Shakoor Bros. 
v. Commr. of Income-tax, Bombay 
City, 41 TTR 350=(AIR 1961 SC 663).) 
In that case this court said quite clear- 
ly that a disbursement is deductible 
only if it falls within S. 10 (2) (xv) of 
the Act of 1922 and a penalty cannot 
be regarded as an expenditure wholly 
and exclusively laid for the purpose of 
the business. Moreover disbursement 
or expenses of a trader is something 
“which comes out of his pocket. A 
joss is something different. That is 
not a thing which he expends or dis- 
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burses. That is a thing which comes 
upon him ab extra” (Finlay J..in Allen 
v. Farquharson Brothers & Co. (1933) 
17 Tax Cas 59.) Ifthe business is illegal 
neither the profits earned nor the loss- 
es incurred would be enforceable in 
law. But that does not take the pro- 
fits out of the taxing statute. Similarly 
the taint of illegality of the business 
cannot detract from the losses being 
taken into account for computation of 
the amount which can be subjected to 
tax as “profits” under S. 10 (1) of the 
Act of 1922. The tax collector cannot 
be heard to say that he will bring the 
gross receipts to tax. He can only tax 
profits of a trade or business. That 
cannot be done without deducting the 
losses and the legitimate expenses of 
the business. We concur in the vie 
of the High Court that for the pur- 
pose of S. 10 (1) the losses which have 
actually been incurred in carrying on 
a particular illegal business must be 
deducted before the true figure relat- 
ing to profits which have to be brought 
to tax can be computed or determin- 
ed. This will, however, not conclude 
the answer to question No. 2 because 
it seems to have been framed with the 
other aspect relating to “set off’ under 
S. 24 of the Act. 

7. The High Court found that 
the transactions were of a speculative 
nature. It was thus held that the loss 
of Rs. 3.40.443/- sustained in the impu- 
gned contracts was liable to be set off 
against the profits of Rs. 2,19,046/- 
which was admittedly a profit from 
speculative transactions. The conclud- 
ing portion of the judgment of the 
High Court may be reproduced because 
to our mind it creates a certain amount 
of difficulty. 

"The loss of Rs. 3,40,443/- sustain- 


ed in the impugned contracts was, 
therefore, liable to be set off onl 
against the profit of Rs. 2,19,046/- 


which was admittedly profit from spe- 
culative transactions and the balance 
of Rs. 1,21,397/- after such set off was 
not liable to be set off against the 
other income of the assessee in view 
of the first proviso to S. 24 (1). We 
may make it clear that in taking this 
view we have proceeded upon the basis 
that the impugned contracts which 
resulted in the loss of Rs. 3,40,443 con- 
stituted a separate business distinct 
from the business of forward contracts 
resulting in the profit of Rs. 2,19,046/-. 
The result would, however, be the 
same even if the impugned contracts 
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which resulted in the loss of Rupees 
3,40,443/- did not constitute a separate 
b ess but were part of the same 
business of forward contracts which 


resulted in the profit of Rs. 2/19,046/- 
for in that event the Joss of| Rupees 
3,40,443 would be liable to be taken 


into account in determining the profits 
from| such business under section 10”. 
Section 24, to the extent it is material 
for our purposes, is set out below: 


“Set off of loss in computing ag- 
e income- 


(1) Where any assessee sustains a 


loss of profits or gains in any year 


under any of the heads mentioned in 
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section 6, he shall be entitled to have 
the ount of the loss set off against 
his income, profits or gains under any 


other |head in that year: 


Provided that in computing the 
‘profits and gains chargeable under the 
head (‘profits and gains of bysiness, 
profession or vocation’, any loss sus- 
tained in speculative transactions 
which| are in the nature of a business 
shall hot be taken into account except 
to thel extent of the amount of profits 
and gains, if any, in any other business 
consisting of speculative transactions; 
Explanation 1. Where the speculative 

transactions carried on are of such a 
` nature as to constitute a business, the 
business shall be deemed to be distinct 
and separate from any other b ess. 
Explanation 2. A speculative transac- 
tion ans a transaction in which a 
OAT for purchase and sale of any 


i penpdic including stocks and shares 





is peribdically or ultimately settled 
othe e than by actual delivery or 
transfer of the commodity or sc ips;” 
In order to claim the set off the mean- 
fing of ithe speculative transaction has 
to be first looked at. Under Explana- 


tion 2 such a transaction means a 
transaction in which acontract for the 
purchase and sale of any commodity is 


periodi ally or ultimately settled other- 
wise than by actual delivery etc.) Now 


the co ct has to be an enforceable 
contra eae not an unenforceable one 
by reason of any taint of illegality 
resultink on its invalidity. It has al- 
eady heen found by us that the|con- 


racts in question were illegal and un- 
enforceable on account of contraven-~ 
tion of §. 15 (4) of the Act. The High 
Court was in error in considering) that 
any set! off could be allowed in the 
present ‘case under the first proviso to 








i 
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S. 24 (1) which must be read with Ex- 
planation 2. 


8. There would have been no 
difficulty in disposing of the matter 
finally after the above discussion. But 
enough attention was not devoted to 
the business which the assessee was 
doing and in which the profit of Rupees 
2,19,046 was made and the loss of 
Rs. 3,40,443 was sustained. It has 
been found to be of a speculative nature 
but the High Court has not clearly 
found that it was the same business in 
which the amount of the profit and the 
loss mentioned above was earned and 
sustained in which case alone a deduc- 
tion will be possible of the loss under 
S. 10 (1). The High Court proceeded on 
the basis that if the business in which 
the profit was made and the business 
in which the loss was incurred were 
separate a set off could be claimed by 
the assessee under S. 24 (1). If, how- 
ever, the business was the same then 
the loss would be liable to be taken 
into account while computing the pro- 
fits under S. 10 (1). As we have come 
to the conclusion that no set off could 
be allowed under S. 24 (1) of the Act of 
1922 it will have to be determined 
whether the profits and losses were 
incurred in the same business even 
though that business involved the en- 
tering into contracts some of which 
were, in the eye of the law, ilegal. If 
the trade or the business, for instance, 
the business of commission agency of 
forward business was the same in 
which the profits were made and the 
loss was incurred then in order to 
arrive at the figure which can be sub- 
jected to tax the loss will have to be 
deducted from the profit. For this pur- 
pose we shall have to remit the matter 
to the High Court to decide this point 
and if necessary, after calling for a 
supplementary statement of the case. 


9. In the result our answer to 
the first question is that the contracts 
were illegal: on. the third and the 
fourth questions there is no dispute 
nor has any appeal been preferred by 
the assessee relating to them that the 
answers returned by the High Courtin 
the affirmative and in the negative res- 
pectively were not correctly answered. 
As regards question No. 2 the High 
Court will have to answer the same in 
the light of our judgment. The appeal 
by special leave (i.e. C. A. 1173/71) shall 
stand of disposed of accordingly and the 
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other appeal by certificate (ie. C. A. 
1993/68) is hereby dismissed. There 
will be no order as to costs. 


Order accordingly. 


AIR 1972 SUPREME COURT 397 
(V 59 C 77) i 
(From Calcutta: AIR 1969 Cal. 236) 
K. S. HEGDE AND A. N. GROVER, JJ 


The Commissioner of Income-tax, 
West Bengal I, Calcutta (In both the 
Appeals), Appellant v. Central India 
Industries Ltd. Gn both the Appeals). 
Respondent. 


Civil Appeals Woe: 2347 of 1968. 
and 1175 of 1971, D/- 7-9-1971. 


(A) Income-tax Act (1922), S. 664 
(2) — Leave to appeal to Supreme 
Court — Certificate of fitness — A 
certificate not supported by any rea- 
son is not a valid certificate. Hence the 
`~ appeal filed on the strength of such 

certificate is not maintainable. 

i (Paras 2, 9) 

(B) Income-tax Act (1922), S. 16 
(2) — Dividend to be deemed to be 
income of previous year in which it is 
paid—Dividend need not be distribut- 
ed in money only. Therefore when 
dividend is received in kind, m order 
to find out the true income received 
by an assessee, the property that has 
been received by him has to be valued 
on the basis of its market value. (X- 
Ref: S. 2 (6-A)). (X-Ref: S. 12 (1A). ) 
(X-Ref: S. 18 (5).) (K-Ref: Companies 
Act (1956), S. 205). AIR 1961 SC 1038, 
Rel. on. (Para 5) 

It cannot be said that when shares 
are distributed as dividend, the person 
who receives them gets only their face 
value in terms of money. What he real- 
Ty receives is the market value of 
those shares as on the date he became 
entitled to those shares. The value of 
the shares distributed does not depend 
on the valuation made by the distri- 
buting company. The income earned 
by an assessee has to be determined by 
the authorities under the Act and not 
by a third person. The question whe- 
ther that person retains those shares 
or sells them to others at profit or loss 
is irrelevant. An income does not 
cease to be an income merely because 
the person who receives it retains it in 
his hands. The fact that he receives it 
_in kind makes no difference in princi- 
ple. What is brought to tax in the 
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concerned assessment year is the 
income received by the assessee and 
not the profits earned by him by deal- 
ing with that income. Further, the 
question whether dividend has been 
lawfully distributed or not in the mat- 


_ ter of bringing the dividend declared 


to tax is also irrelevant so long as the 
distributing company passes a resolu- 
tion distributing dividends. In so doing, 
the distributing company may act il- 
legally and thereby incur penalties. 
But yet the amount so distributed as 
dividend is assessable in the hands of 
the receiver thereof. Therefore the 
question whether dividend distributed 
by a company is out of the profits 
of that company or not is immaterial 
though in view of S. 205 of the Com- 
panies Act, 1956 and S. 2 (6A) of the 
Act, only the profits earned in the 
year of assessment and the accumulat- 
ed profits could have been distributed 
as dividends. AIR 1969 Cal. 236 Reve- 
rsed; (1968) 67 ITR 315 (Madh Pra) 
Approved; AIR 1963 SC 390, Rel on. 
(Para 5) 
The fact that the Department in- 
correctly valued those shares ina the 
hands of the distributing company does 
not confer a right on the person recei- 
ving them to insist that the error 
should also be carried to the assess- 
ment of that person. No one gets a 
vested right in an erroneous order. 
Because of erroneous valuation of the 
shares inthe hands of the distributing 
company, that person may conceivably 
get a lesser amount as refund under 
S. 18 (5) but that circumstance cannot 
alter the levy to be imposed on the 
assessee company. There is no provi- 
sion in the Act which makes the as- 
sessment of income dependent on re- 
fund. The provisions relating to as- 
sessment are independent of refund 
though the provisions relating to re 
fund may depend on assessment. 
(Paras 6. 7) 
(C) Interpretation of Statutes — 
Taxing statute — Equitable considera- 
tions are not relevant in interpreting 
the provisions of a taxing statute. 
(Para 7) 
Cases Referred: Chronological Paras 
(1968) 67 ITR 315 = 1967 MPLJ 
886, Ujjain General Trading 
Society (P) Ltd. v. Commr. of 
Income Tax, Delhi 4 
(1963) AIR 1963 SC 390 (V 50)=46 
ITR 640, Kishin Chand Chel- 
laram v. Commr. of Income 
Tax, Bombay 5 
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275. Kantilal Mani Lal 
v mmr. of Income Tax, 
Bombay N. Kutch. 5 


Mr. S. T. Desai, Sr. Advocate, (M/s. 
B. B.| Ahuja, R. N. Sachthey and B. D. 
Sharma, Advocates, with Ee for 
Appellant, (In both the Appeals); Mr. 
Sr. Advocate, (M/s. N. R i 
. P. Maheshwari and 
en, Advocates, with him) for 


Va ETR 3 1961 SC 1038 (V 48)= 












GDE, J.:— These appeals arise 
from the decision of the High Court of 
Cale in a Reference under S] 66 (1) 


of the| Indian Income-tax Act, 1922 (to 
be hereinafter referred to as the Act). 
That a Reference made by the 
Income-tax Appellate Tribunal, ‘A’ 
bench |Calcutta. In that Reference after 


stating the case, the Tribunal referred 
the following question for obtaining 
the opinion of the High Court. 


‘Whether on the facts and in the 
circumstances of the case the Tribunal 
tightly, excluded the sum of Rs. 61,656/- 
from being assessed as an extra ae 
dend income of the assessee.’ 


2. The High Court ERN 
that question in the affirmative.| Ag- 
grieved by that decision, the Commis- 
sioner jof West Bengal has brought 
Civil Appeal No. 2347 of 1968 on the 
_|strength of the certificate issued by 
the High Court under section 664A (2) 
- Jof the] Act. But the certificate ‘given 

by the |High Courtis not supported by 
any reason. Hence the samec t be 
eld ane a valid certificate. Because 
of the invalidity. of the certificate that 
appeal imust be held to be not intain- 
able. In order to get over this diffi- 
the Commissioner moved this 
for special leave to appeal 
against) tbe judgment of the |High 
Special leave asked for: was 
granted after condoning the delay in 
filing the appeal and the appeal jaris- 
ing therefrom was numbered as Civil 
Appeal] (No. 1175 of 1971. 


3. The assessee is a company. 
Herein we are concerned with its as~ 
sessment for the assessment year 1959- 
60, the relevant previous year ending 
on March 31, 1959. The assessee com- 








pany holding 458,071 shar in 
Pilani vestment Corporation (Ltd. 
(which will hereinafter be referred to 





as the ‘parent company’). As j the 


A.L B- 


resolution of the parent company de- 
claring the dividends, the assessee 
company became entitled to receive on 
November 18, 1958 dividend amount- 


ing to Rs. 1,83,228/40 NP. That was at 


the rate of 40 N.P. per share. The 


-amount of dividend receivable by the 


assessee company was paid to it partly 
ìn cash and partly in share scrips. It 
may be noted at this stage that the 
parent company is an investment com- 
pany. The share scrips delivered tọ the 
assessee company were of M/s. Gwalior 
Rayon and Silk Manufacturing Co. 
Ltd. and Hind Cycles Ltd The 
Income-tax Officer valued those 
shares as per their market value 
on the date on which those shares be- 
came the assets of the assessee com- 
pany. The market value of those shares 
on that date was Rs. 2,44,526/-. He, 
therefore, added to the amount of 
dividend purported to have been de- 
clared, a sum of Rs. 61,500/- in comput- 
ing the assessable income of the asses- 
see company. Aggrieved by the order, 
the assessee company went up in ap- 
peal to the Appellate Assistant Com- 
missioner. The Appellate Assistant 
Commissioner upheld the order of the 
Income-tax Officer and rejected the 
contention of the assessee company, 
that those shares should be valued as 
per their face value. Thereafter the 
assessee company took up the matter 
in second appeal to the Appellate Tri- 
bunal The Tribunal allowed the as- 
sesseée’s appeal. It held that in order 
to bring any distribution within the 
category of dividend, it must be pro- 
ved as a fact that what was distribut- 
ed by the company was its accumulat- 
ed profits. The Tribunal appears to 
have been of the view that the distri- 
bution of share scrips was not a dis- 
tribution of profits. Hence their value 
cannot be considered as dividend. One 
other reason which persuaded the Tri- 
bunal to accept the appeal of the as- 
sessee company was that the share 
scrips received by the assessee com- 
pany-had been valued at their face 
value in the hands of the parent com- 
pany for the purpose of assessment of 
its profits. The Tribunal thought that 
it was impermissible for the Income- 
tax Officer to value those shares in 
one manner in the hands of the parent 
company and in another manner in the 
hands of the assessee company. Yet 
another consideration that weighed 
with the Tribunal was that the asses- 
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see company had not sold those shares. 
Therefore it made no profits in respect 
of those shares. So long as it retained 
those shares in its own hands, it can- 
not be said that it made any profits in 
respect of those shares as it cannot be 
said that it sold those shares to itself 
for a higher price. The High Court 
accepted the first two grounds relied 
on by the Tribunal. In addition it reli- 
ed on the circumstance that under sec- 
tion 18 (5) of the Act, the assessee can 
get refund of tax only on the basis on 
which the parent company was taxed. 


4. Before proceeding to exa- 
mine the correctness of the conclusions 
reached by the Tribunal and the High 
Court, it is necessary to note at this 
stage that one other firm which was a 
shareholder of the parent company is 
Ujjain General Trading Society (P) 
Ltd. During the assessment year 1959- 
60, the assessment year with which we 
are concerned in these appeals in ac- 
cordance with the aforementioned 
resolution dated November 18, 1958, 
that company had also been paid divi- 
dend by the parent company partly in 
cash and partly in shares of Gwalior 
Rayon and Silk Manufacturing Co. 
Ltd. and Hind Cycles Ltd. In the as- 
sessment of that firm also, the ques- 
tion arose whether it was open to the 
Income-tax Officer to value the shares 
distributed to that company at a price 
higher than its face value. The facts 
of this case and that case are identi- 
cal. Therein the Appellate Tribunal 
(a different Tribunal) held that it was 
permissible for the Income-tax Officer 
to do so. In appeal the Madhya Pra- 
desh High Court upheld the decision 
of the Tribunal see Ujjain General 
Trading Society (P) Ltd. v. Commr. of 
Income-tax, Delhi, (1968) 67 ITR 315 
(Madh Pra). Thus, on the same ques- 
tion of law two different High Courts 
have arrived at two different conclu- 
sions. 


5. It is now well settled by the 
decision of this Court in Kantilal Mani- 







dabad 41 ITR 275=(AIR 1961 SC 1038) 


ion whether a dividend has been law- 
fully distributed or not in the matter 
of bringing the dividend declared to 


.The market price of particular shares 
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tax is also irrelevant so long as the 
distributing company passes a resolu- 
tion distributing dividends. In so doing, 
the distributing company may act il- 
legally and thereby incur penalties. 
But yet the amount so distributed as 
dividend is assessable in the hands of 
the receiver of the dividends in view 
of S. 16 (2) which provides that for the 
purpose of inclusion in the total income 
of an assessee, any dividend shall be 
deemed to be income of the previous 
year in which it is paid. This position 
is made clear by the decision of this 
Court in Kishinchand Chellaram v. 
Commr. of Income-tax, Bombay, (1962) 
46 ITR 640 = (AIR 1963 SC 390). 
Therefore the question whether divi- 
dend distributed by the parent com- 
pany was out of the profits of that 
company or not is immaterial though 
in view of S. 205 of the Companies 
Act, 1956 and S. 2 (6A) of the Act, only 
the profits earned in the year of as- 
sessment and the accumulated profits 
could have been distributed as divi- 
dends. All that we have to see is as to. 
what is the income received by the as-| 
sessee company in the shape of divi- 
dends. We have earlier seen that the 
income received by the assessee com- 
pany need not be in the shape of cash 
only. It may also be some other pro-: 
perty or right which has monetary’ 
value. Therefore -when dividend is 
received in kind, in order to find out 
the true income received by an asses- 
see, the property that has been receiv- 
ed by him has to be valued on the 
basis of its market value. Otherwise it 
is not possible to compute the income 
received by him. It is well known that 
the face value of shares need not be 
their real value at a given point of time. 








may be very much more than their 
face value or very much less. It would 
be wrong to say that when shares are 
distributed as dividend, the person 
who receives them gets only their face 
value in terms of money. What he 
really receives is the market value of 
those shares as on the date he became 
entitled to those shares. The value of 
the shares distributed does not depend 
on the valuation made by the distri- 
buting company. The income earned 
by an assessee has to be determined by 
the authorities under the Act and not 
by a third person. If it is otherwise 
several companies may distribute their 
dividends in kind and under value the 


















O distributed and thereby facilitate 
evasion of tax by their shareholders. 
eceptance of such a contention will 
be d ctive of the very basis of 
taxation of dividends. The question 
hether the shareholder retains those 
shares or sells them to others at pro- 
fit or loss is irrelevant. An income does 
not cease to be an income merely be- 
cause! the person who receives it re- 
tains ‘it in his hands. The fact that he 
receives it in kind makes no difference 
in principle. What is brought to tax in 
the concerned assessment year’ is the 
income received by the assessee and 
not the profits earned by him by deal- 
ith that income. In our opinion, 
ibunal went wrong in thinking 
the assessee company had re- 
those shares in its own hands 
those |shares should be valued at their 
value. - At this juncture, it is 
sgary to mention that in some pre- 
years also the parent company 
ibuted a portion of its share 
as dividend to its shareholders. 
It appears, in those years the market 
value jof those shares was less than 
their face value and the parent com- 
pany valued those shares for the pur- 
pose df its income-tax on the basis of 
market value and not according to 
their face value. The parent company 
appears to believe in the saying ‘Heads 
I win tails you loose”. But that is only 
by the way. The only question that 
we have to decide is whatj jis the 
income received by the assessee com- 
pany during the assessment year in 
questign—the income inthe real sense. 
On this question there can be no two 
answers and the only answer is that 
the indome received by it is thé cash 
amounl received plus the value of the 
shares |received the real value of the 
shares as on the date the assessee’ com- 
pany became entitled to it. 





Both the Tribunal and the 
High Chant have attached considerable 
Te to the fact that while as- 
sessing the parent company, the assess- 
ing authority had valued those shares 
at thein face value. That being so, they 
have opined that it was not open to the 
authorities under the Act to value 
those shares differently in the hands 
of the assessee company. Here again 
we are unable to appreciate their rea- 
soning. The fact that the Department 
incorrectly valued those shares in the 
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hands of the parent company does not 
confer a right on the assessee company 
to insist that the error should also be 
carried to the assessment of the as- 
sessee company. No one gets a vested 
right in an erroneous order. Because 
of erroneous valuation of the shares in 
the hands of the parent company, the 
assessee may conceivably get a lesser 
amount as refund under S. 18 (5) but 
that circumstance cannot alter the levy 
to be imposed on the assessee company- 


T. Mr. B. Sen, learned Counsel 
for the assessee company, tried to give 


‘a different shape to the case in the 


course of his arguments. He, in our 
opinion, rightly did not base his argu- 
ments on the grounds relied on by the 
Tribunal and the High Court. On the 
other hand, he contended that on a 
proper interpretation of the relevant 
provisions of the Act, it would be seen 
that the scheme of the Act, in the mat- 
ter of levying tax on dividend income 
isthat the Income-tax Officer should 
adopt a uniform method in assessing 
both the company declaring dividends 
as well as its shareholders who receive 
the dividend. In support of this theory 
of his he relied on Ss. 12 (1-A), 16 (2), 
18 (5), 20 and 35 (9) of the Act. Divi- 
dend is treated as income in view of 
S. 12 (1-A). Net dividend received by 
the shareholder is grossed up for in- 
clusion in the total income of the as- 
sessee under S. 16 (2). Section 18 (5) 
provides for refund of the tax paid on 
the dividend income by the company 
which has distributed dividend. Sec- 
tion 20 provides for the issuance of a 
certificate showing the gross dividend, 
tax payable on that dividend and the 
net dividend. Section 35 (9) empowers 
the Income-tax Officer to recover from 
the person who receives dividend the 
tax in respect of the same, payable by 
the company which distributed the 
dividend but in fact not paid by that 
company within the prescribed time. 
On the basis of these provisions, he 
urged that if the dividend paid in kind 
is valued in one manner in the hands 
of the company which distributed it 
and in a different manner in the hands 
of the person who received it, then the 
assessee will not be able to get the re- 
fund to which he would have been en- 
titled to had that property been valu- 
ed properly in the hands of the distri- 
buting company. Therefore, he urged 
that we must spell out the scheme put 
forward by him. Ingenious, though the 


A 





1972 M/s. L. P. K. Lal v. S. T. Asst. 


argument is, it rests on no foundation. 
There is no provision in the Act which 
makes the assessment of income de- 
pendent on refund. The provisions 
relating to assessment are independent 
of refund though the provisions relat- 
ing to refund may depend on assess- 
ment. Equitable considerations are not 
relevant in interpreting the provisions 
of a taxing statute, apart from the fact 
the equity pleaded in this case is re- 
mote possibility. None of the provi- 
sions relied on by Mr. Sen afford any 
basis for the scheme sought to be esta- 
blished by him. 

8. In our opinion the High 
Court erred in answering the question 
referred to it in the affirmative and in 
favour of the assessee. For the reasons 
mentioned above we discharge that 
answer and answer that question in the 
negative and in favour of the Depart- 
ment. 

9. In the result Civil Appeal 
No. 1175/71. is allowed with costs. 
Civil Appeal No. 2347 of 1968 is dis- 
missed as being not maintainable but 
without any order as to costs. 

Order accordingly. 
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. (From: Allahabad)* 
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M/s. Lalta Prasad Khinni Lal, Ap- 
pellant v. Assistant Commissioner 
(Judicial) Sales Tax, Kanpur Range I, 
Kanpur and another, Respondents. 

Civil Appeal No. 2571 of 1969, D/- 
6-10-1971. 

Sales Tax — U. P. Sales Tax Act 
(15 of 1948), S. 9 (6) — Appeal — 
Limitation — Condonation of delay = 
Memorandum of appeal filed within 
time but amount of tax admitted to be 
due not deposited within time of limi- 
tation — Delay can be condoned under 
Section 9 (6) — Civil Miscellaneous 
Writ No. 2200 of 1966, D/- 23-3-1968 
(All), Reversed. 

It is true that an appeal filed 
under Section 9 of the Act cannot be 
entertained by the appellate authority 
unless satisfactory proof is adduced 


“(Civil Misc. Writ No. 2200 of 1966, 
D/- 23-3-1968—AI1.) 
JO/JO/F15/71/GKC/BNP.- 
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of the payment of tax admitted by the 
appellant to be due but in a case where 
the amount of admitted tax is deposit- 
ed after the period of limitation has 
expired all that will happen is that the 
appeal will become entertainable only 
on the day on which satisfactory proof 
of payment of that amount is produc- 
ed. In other words the appeal will be 
deemed to have been properly filed on 
the date on which the amount of ad- 
mitted tax is paid. If that is beyond 
the period of 30 days the appeal will 
be barred by time. Section 9 (6) will 
immediately become applicable to that 
appeal and it will be open to the appel- 
lant to apply for condonation of delay 
under that provision. (1965) 16 STC 
578 (Ker), Approved. AIR 1968 SC 488, 
Distinguished. AIR 1957 Andh Pra 
276, Referred. (Para 4) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 All 200 (V 56) 

= 22 STC 94 (FB), Janta Cycle 

and Motor Mart v. Asstt. Com- 

mr. (J) II, Sales Tax, Kanpur 

Range, Kanpur 4 
(1968) AIR 1968 SC 488 (V 55) 

= 21 STC 154, Lakshmiratan 

Engineering Works Ltd. v. 

Asst. Commr. (J) I, Sales Tax, 


Kanpur 3 
(1965) 16 STC 578 = 1965 Ker 

LT 238, Gangadharan Pillai v. 

Sales Tax Officer (Reserve), 

Ernakulam 4 
(1957) AIR 1957 Andh Pra 276 

(V 44) = (1955) 28 ITR 189, 

Raja of Venkatagiri v. Commr. 

of Income-tax, Madras 4 

Mr. S. Markandeya Advocate for 

Appellant; Dr. L. M. Singhvi, Senior 
Advocate (Mr. O. P. Rana, Advocate, 
with him), for Respondents. 


The Judgment of the Court was 
delivered by 

GROVER, J.:— This is an appeal 
by certificate from a judgment of the 
Allahabad High Court in which the 
main point involved relates to the pro- 
visions of Section 9 of the U. P. Sales 
Tax Act, 1948, hereinafter called the 
‘Act’, 

2. The facts liein a narrow 
compass. Lalta Prasad Khinni Lal a 
Hindu undivided family which is the 
assessee carried on business of manu- 
facturing oils. For the assessment 
year 1963-64 it was assessed to sales 
tax under the Act by an order dated 
July 28, 1965. The assessee had been 
filing its quarterly returns and had de- 
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posited a sum of Rs. 3,153.01 which was 
the admitted amount of its tax liabi- 
The Sales tax Officer, however, 
an assessment enhancing the 
turnover which resulted in increase of 
the ount of tax. The assessée filed 
appeal on October 21, 1965 which 
hree days before the period of 

pert kras prescribed for filing the ap- 





peal was to expire. There was some 
difficulty about encashment of!a che- 
que which had been deposited along 
with the rest of the cash amount to- 
wards payment of the amount . of tax 
the liability for which stood admitted. 
The total payment was not made of 
the entire amount until May 27, 1966, 
when] the treasury challan was pro- 
duced. The assessee filed an applica- 
tion wnder Section 5 of the = Indian 
Limitation Act praying for condonation 
fay, if any, in filing the ‘appeal. 
ssistant Commissioner (Judicial) 
Sales|Tax rejected the memorandum 
of ppal as defective on the ground 
that the deposit of the amount of tax 
admitted to be due had not been made 
ean the period of limitation and 
that the delay in doing so could not be 
condoned under Section 5 of the Limi- 
` tation) Act. 


3 The assessee filed a peti- 
tion under Article 226 of the Consti- 
tution in the High Court challenging 
the order of the Assistant Commis- 
ten w (Judicial) Sales Tax. That peti- 





tion was dismissed on the ground that 
although the appeal was filed within 
time there was delay in making the 
necessary deposit of the admitted tax 
and that delay could not be condoned 
under Section 5 of the Limitation Act. 


4| Section 9 of the Act deals 
with an appeal against an order of as- 
sessment. It provides that any: dealer 
objecting to an order under the various 
sections mentioned in sub-s. (1) may 
within 30 days appeal to such authority 
as may be prescribed, The proviso to 
sub-section (1) is material and! is set 
out below: 
“Provided that no appeal nadine 
an assessment shall be entertained un- 
less it i is accompanied by satisfactory 
proof of the payment of the amount of 
tax admitted by the appellant to be 
due or of such instalments thereof as 
a have become payable: 


Provided, secondly, that the! appel- 
late authority shall not exercise any 


powers or perform any other function 
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except those conferred on or entrusted 
to him as such authority.” 

Sub-section (6) of Section 9 provides 
that Section 5 of the Indian Limita- 
tion Act 1908 shall apply to appeals 
under the Act. The relevant Rules 
may next be reproduced: 


R. 66 (2) “The memorandum of 
appeal shall be accompanied by ade- 
quate proof of payment ofthe fee pay- 
able and a certified copy of the order 
appealed against and the chalan show- 
ing deposit in the treasury of the tax 
admitted by the appellant to be due, 
or of such instalments thereof as might 
have become payable.” 


Rule 67 (3) “If the memorandum of 
appeal is notin order it may be rejected 
or be returned, after the necessary en- 
dorsement on its back about its pre- 
sentation and return, to the applicant 
for correction and representation with- 
in the time to be fixed by the Assis- 
tant Commissioner (Judicial) or be 
amended then and there.” 


A Full Bench of the Allahabad High 
Court considered the question of the 
applicability of Section 5 of the Limi- 
tation Act to a case where the admitt- 
ed amount of taxis not deposited by 
the appellant within the time prescrib- 
ed for filing the appeal in Janta Cycle 
and Motor Mart v. Asst. Commissioner 
(J.) III, Sales Tax Kanpur Range, Kan- 
pur, 22 STC 94 = (AIR 1969 All 200) 
(FB). The full bench relied on an ob- 
servation of this Court in Lakshmiratan 
Engineering Works Ltd. v. Asst. Com- 
missioner (J.) I. Sales Tax, Kanpur, 21 
STC 154 = (AIR 1968 SC 488), with 
regard to the meaning of the word 
“entertain”. According to that deci- 
sion “entertain” meant the first ocea- 
sion on which the Court took up the 
matter for decision. It might be at 
the admission stage or if by the rules 
of the appellate Tribunal the appeals 
were automatically admitted it would 
be the time of the hearing of the ap- 
peal. The High Court considered that 
according to the aforesaid decision of 
this court when the first proviso is read 
with the main provision of S. 9 (1) of the 
Act the deposit also had to be made 
within limitation. The High Court 
came to the conclusion that Section 9 
(6) of the Act could not be applied and 
Section 5 of the Limitation Act was not 
attracted when the question arose whe- 
ther the delay in depositing the ad- 
mitted tax should be condoned. 
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We are wholly unable to compre- 
hend and appreciate the above reason- 
ing or the conclusion of the Allahabad 
High Court on the point under consi- 
deration. It is true that an appeal fil- 
ed under Section 9 of the Act cannot 
be entertained by the appellate autho- 
rity unless satisfactory proof is ad- 
duced of the payment of tax admitt- 
ed by the appellant to be due but in a 
case where the amount of admitted tax 
is deposited after the period of limi- 
tation has expired all that will happen 
is that the appeal will become enter- 
tainable only on the day on which 
satisfactory proof of payment of that 
amount is produced. In other words 
the appeal will be deemed to have 
been properly filed on the date on 
which the amount of admitted tax is 
paid. If that is beyond the period of 
30 days the appeal will be barred by 
time. Section 9 (6) will immediately 
become applicable to that appeal and 
it will be open to the appellant to ap- 
ply for condonation of delay under 
that provision We are wholly unable 
to follow the argument that the de- 
posit of the amount of admitted tax 
must be made within 30 days even 
though the delay in filing the appeal 
can be condoned under sub-s. (6). A 
proper and correct reading of S. 9 can- 
not justify such an approach. If a 
petition .of appeal has been filed with- 
out proof of payment of tax accom- 
panying it that appeal can be said to 
have been preferred only when proof 
of payment of tax is furnished. Such 
furnishing of the proof may take place 
within the period prescribed for pre- 
ferring the appeal or after the lapse of 
that period. If the proof of payment 
of admitted tax is furnished 
within the period prescribed the 
appeal must be entertained. If the 
furnishing of that proof is done after 
the expiry of the period of limitation 
the question will arise whether the 
appeal should be entertained or not. 
In such cases Section 9 (6) will come 
into operation and the question will 
arise whether there has been sufficient 
cause for not preferring the appeal 
within the statutory period. The cor- 
rect approach is to treat the appeal as 
having been preferred on the date on 
which proof of payment of the tax was 
furnished and then to see whether 
under sub-s. (6) of Section 9, there 
was sufficient cause for excusing the 
delay in preferring the appeal. The 
decision of the Kerala High Court in 


Gangadharan Pillai v. Sales Tax Offi- 
cer (Reserve) Ernakulam, (1965) 16 
STC 578 (Ker), is to this effect and we 
entirely agree with the reasoning and 
the conclusion therein. In Raja of 
Venkatagiri v. Commissioner of 
Income-tax, Madras, 28 ITR 189=(AIR 
1957 Andh Pra 276) a Division 
Bench of the Andhra Pradesh High 
Court consisting of Subba Rao, C. J. 
(as he then was) and Bhimasanka- 
ram J. had to consider the pro- 
visions of the Indian Income-tax 
Act 1922 similar to Section 9 of the 
Act. According to the proviso to Sec- 
tion 30 (1) of that Act no appeal lay 
against an order under sub-s. (1) of 
Section 46 unless the tax had been 
paid. Sub-section (2) of that section 
provided that the appeal was to be 
ordinarily presented within 30 days 
but the Appellate Assistant Commis- 
sioner could admit the same after the 
expiration of the period if he was 
satisfied that the appellant had suff- 
cient cause for not presenting it with- 
in that period. It was held that the 
payment of the tax was condition pre- 
cedent to the maintainability of the 
appeal. If an appeal was filed, though 
after the prescribed period of time, 
the Assistant Commissioner had the 
jurisdiction to hear the appeal after 
the tax due was paid. The only possi- 
ble objection that could have been 
raised was that the appeal was barr- 
ed as having been filed beyond the 
period prescribed by Section 30 (2). 
But the appellate authority had the 
jurisdiction to excuse the delay. The 
ratio of this decision is that even 
though the payment of tax was a con- 
dition precedent to the maintainability 
of the appeal the delay could be con- 
doned under Section 30 (2) thus treat- 
ing the appeal as having been filed 
when the amount of tax was paid. 


5. The Allahabad High Court 
appears to have been greatly influenc- 
ed by the decision ofthis Court in 21 
STC 154 = (AIR 1968 SC 488) and by 
the meaning of the word “entertain” 
as explained there. We have found 
considerable difficulty in discovering 
how that decision could afford any 
assistance to the respondents in the 
present case. Indeed according to that 
decision the words “no appeal shall be 
entertained” in the proviso to S. 9 do 
not denote the filing of the memoran- 
dum of appeal but refer to the point of 
time when the appeal is being consi- 
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dered. Therefore, though the memo- 


rand of appeal filed within time is 
not accompanied by the treasury 
chalan showing payment of tax if be- 
fore fhe appeal is being considered 


ctory proof of payment oftax is 
given|then the proviso to S. 9 is |satisfi- 
ed. Inthe present case when the asses- 
see produced the necessary documents 
ve anea that the deposit of the 
full ount had been made by May 27, 
1966 the appeal became entertainable. 
It only suffered from the defect |that it 
was ed by time on that date. The 
assessee could, therefore, apply! under 
Section 9 (6) for extending the ‘period 
of limitation in accordance with Sec- 
tion 5| of the Limitation Act. It|jis en- 
tirely |a different matter whether on 
the facts of the present case the appel- 
late authority would have condoned 











a 
to extend the time simply because the 


amo of admitted tax had been de- 
posited beyond the period of 30 days 
would|be wholly erroneous and jwould 


not represent a true and correct view 
of the provisions of Section 9. It may 
be pointed out that the case jof 21 
STC 154 = (AIR 1968 SC 488), on 
which ithe High Court largely relied 
did not involve the question of the ex- 
tension of the period of limitation 
under Section 9 (6). 
judgment the word “entertain” in Sec- 
tion 9 (1) has hardly any material 
bearing on the point under considera- 
tion. 


6. | As the appellate authority 
disposed of the appeal on the jshort 
ground |that it was barred by tims and 
that it jhad no jurisdiction to extend 
the period of limitation this matter 
will hawe to go back for reconsidera- 
tion and redecision of that authority. 
In the result the appeal is allowed and 


the judgment of the High Court is set 
aside. = case is remitted to’ the 





High Court for making appropriate 
directions for reconsideration and re- 
hearing of the appeal by the appellate 
authority under the Act, The assessee 


will be entitled to costs in this court. 
Appeal allowed. 
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V. Venugopala Varma Rajah, Ap- 
pellant v. The Commissioner of Agri- 
cultural Income Tax, Trivendrum, 
Kerala, Respondent. 

Civil Appeal No. 266 of 1969, D/- 
6-10-1971. - : 

Kerala Agricultural Income Tax 
Act (22 of 1950), S. 9 (1) — Hindu Un- 
divided family — Computation of total 
agricultural income Agricaltural 
land of family allotted amongst vari- 
ous members of family under a revo- 
cable karar in discharge of obligation 
of _assessee Karnavan to maintain 
junior members — Such properties 
continued to be properties of the 
family and income therefrom. should 
be deemed to be agricultural income of 
family— (X-Ref:— Income Tax Act 
(1922), S. 16 (1) (c)). (Paras 11 to 14) 


Section 9 (1) of the Act is similar 
to Section 16 (1) (c), Income Tax Acti 
1922, and the test to be applied isifthe 
income in dispute is considered as 
having been applied to discharge an 
obligation of the assessee, the same is 
Jiable to be included in the assessable 
income of the assessee but if on the 
other hand the same had been divert- 
ed by an overriding charge, then it is 
not liable to be included in the assess- 
able income of the .assessee as it ceas- 
ed to be his income. (Para 14) 


Held, on a consideration of the 
various clauses of the karar executed 
in 1909 between the members of 
the assessee Hindu undivided 
family that the land allotted to 
the members was not given absolutely 
to them but was given only by way of 
arrangement for providing mainten~ 
ance. The arrangement made under 
the Karar was revocable if there was 
a substantial change in the circums- 
tances of the family. Hence the pro- 
perties so allotted continued to be the 
property of the family, with the result 
that the income therefrom was liable 
to be included in its total agricultural 
income. (Paras 11 to 13) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 Ker 133 (V 55) 
= ITR No. 44 of 1966, D/- 16- 
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8-67 (FB), S. Venugopala Varma 
Rajah v. Commr., of Agril, In- 
come Tax, Trivendrum 3 
(1961) AIR 1961 SC 728 (V 48) 
= 41 ITR 367, Commr. of In- 
come Tax, Bombay City v. Sital- 
das Tirathdas 17 
(1954) AIR 1954 SC 503 (V 41) 
. = 25 ITR 426, Commr. of In- 
come-tax Bombay City v. Rati- 
— lal Nathalal 
{1938) AIR 1938 PC 118 (V 25) 
= 6 ITR 206, P. C. Mullick 
(Executors) v. Commr. of Income 
Tax, Bengal 
(1937) AIR 1937 Bom 479 (V 24) 
=5 ITR 539, Commr. of Income 
Tax, Bombay v. Makanji Lalji 
(1933) AIR 1933 PC 145 (V 20) 
= 1 ITR 135, Raja Bejoy Singh 
Dudhuria v. Commr. of Income 
Tax, Bengal i 15, 16, 17 


M/s. C. K. Viswanatha Iyer and 
K. Jayaram, Advocates, for Appellant: 
Dr. V. A. Seyid Muhammad, Senior 
Advocate, (Mr. A. G. Pudissery, Advo- 
cate, with him), for Respondent. 

The Judgment of the Court was 
delivered by 


~  WEGDE, J.:—_ The | appellant, 
Venugopala Varma Rajah is the pre- 
sent Rajah ofthe Venugunad Swaroo- 
pan in Palghat District, Kerala State. 
He is the Karnavan of his Tarwad. He 
will be hereinafter referred to as the 
assessee. The predecessor of the appel- 
lant as the then Karnavan of the 
family submitted the return for the 
assessment year 1959-60 under the 
Kerala Agricultural Income-tax Act 
(which will hereinafter be referred to 
as the Act) showing a gross income of 
Rs. 1,21,912/- and a net income of 
Rs. 84,065/-60 P. That represented the 
income from the properties held by him 
under the family Karar dated May 29, 
1909. The Agricultural Income-tax 
Officer overruling the objection of the 
assessee included in the income return- 
ed, the income of the properties which 
had been put in possession of the 
junior members of the family under 
the aforementioned Karar of 1909. The 
net. income so computed was Rupees 
2,32,957/- and a tax -of Rupees 
1,30,672/35 P. was imposed. In appeal 
the Appellate Authority excluded 
from the taxable income the income of 
the properties allotted to -the “Rani 
Group” but sustained the addition of 
the income of the properties allotted 
for the enjoyment of the male mem- 
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bers. Aggrieved by the order of the 
Appellate Authority, the assessee took 
up the matter in second appeal to the 
Appellate Tribunal of the Agricultural 
Income-tax. The Tribunal rejected 
the contention of the assessee and dis- 
missed the appeal. Thereafter at the 
instance of the assessee, it stated a 
ease under Section 60 (1) of the Act 
and submitted to the High Court for 
its opinion three questions of law 
namely: 

(1). Whether the finding of the 
Tribunal that the family Karar of 1909 
does not constitute a diversion of 
family income to the various allottees 
thereunder is correct? 


(2) Whether the finding of the 
Tribunal that the provisions of sub- 
section (1) of Section 9 of the Act are 
applicable only to cases of diversion 
of income and not otherwise is correct? 

(3) Whether the finding of the 
Tribunal that the provisions of sub- 
sec, (1) of S. 9 of the Act are not appli- 
oe to the facts of this case is cor- 
rec 


2. Questions Nos. 2 and 3, in 
our opinion, do not bring -out the im- 
port of Section 9 (1) correctly but it is 
not necessary to go into that aspect as 
ou decision covers the real point in 

sue. 


3. The Reference originally 
came up for hearing before a Division 
Bench but as the questions arising for 
decision were considered to be of im- 
portance, the same was referred to a 
Full Bench ofthree judges. The High 
Court by its judgment dated August 
16, 1967, reported in AIR 1968 Ker 
133 (FB), answered. Questions Nos. 1 
and 2 against the assessee. It did not 
answer the third question as it was of 
the view that answer to that question 
was unnecessary in view of its find- 
ings on Questions Nos. 1 and. 2. There- 
after this appeal was brought by cer- 
tificate. 


Commr. 


4. The assessee in this case is 
the H. U. F. of which the appellant 
was the Karnavan at the relevant 
time. The question for decision is 
whether the income of the properties 
put in possession of the male mem- 
bers under the Karar of 1909 con- 
tinues to be the income of the family. 
At present we are not concerned with 
the income of the properties put in 
possession of the “Rani Group” in 
view of the decision of the Appellate 
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Authority which had not been appeal- 
ed against. If the income in dispute 
cont. ues to be the income i of the 





if that income has ceased to be 
come of the family, then the 
same cannot be brought to tax in the 
hands of the assessee. Therefore the 
sole question is whether that income 
is the income of the family? 
5. Section 9 of the 
vides: 
‘9(1) In computing the total agri- 
cultural income of an assessee all agri- 
ral income arising to any person 
rtue of a settlement or disposi- 
tion,| whether revocable or not, and 
whether effected before or after the 
commencement of this Act, from asset 
pa ining the property of the: settler 
disponer shall be deemed to be the 
Sardu tena! income of the settler or 
disponer and all agricultural ` income 
arising to any person by virtue ofa 
revoeable transfer of asset shall be 
deemed to be the agricultural’ income 
of the transferor: 
Provided that for the purpose of 
this |sub-section a settlement, disposi- 
tion jor transfer shall be deemed to be 
for the t if it contains any provision 


Act pro- 


for the transfer directly or indirectly 
of the agricultural income or ‘asset to 
the settler, disponer or transferor or 
in any way gives the settler, disponer 
or fransferor a right to reassume 
power directly or indirectly over the 
we Provide income or assets: 





rovided further that the: ‘expres- 
sion “settlement, disposition shall, for 
the purposes of the sub-section: include 
any disposition trust, covenent, agree- 
ment or arrangement and the. expres- 
sion [settler or disponer” in relation to 
a settlement or disposition shall in- 
clude any: person by whom the settle- 
se or disposition was made; 


rovided also that this sub-sec- 
tion [shall not apply to any agricultural 
income arising to any person by virtue 
of a|/settlement or disposition which 
is not revocable for a period exceeding 
six years or during the lifetime of the 
person and from which agricultural 
incorne the settler or disponer derives 
no ect or indirect benefit but that 
the settler shall be liable to be assess- 
ed on the said agricultural income as 
and when the power to revoke arises 
to him.” 


~ i 
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6. A Hindu Undivided Family 
is a person within the meaning of Sec- 
tion 2 (m) of the Act. 

7. We shall now proceed to 
examine the nature of the Karar en- 
tered into in 1909. The family of the 
assessee appears to have been one of 
the premier land holding families in - 
Malabar. It appears to have had agri- 
cultural properties in various places. 
To the Karar in question all the then 
living members (12 in number) of the 
family were parties. The properties 
mentioned in ‘A’ Sch. to the Karar 
were set apart for the maintenance, 
education and other expenses of the 
female and male members residing in 
Kalari Kovilagom which is otherwise 
known as “Rani Group”. Under the 
Karar, Karnavan of the Tarwad was 
to perform the marriage ceremo- 
nies of the female members of 
the Tarwad in accordance’ with 
the prevailing conditions and to 
meet the expenses thereof. All 
other expenses of female and male 
members residing in Kalari are to be 
met from the income of the ‘A’ Sch. 
properties. The members residing in 
the Kalari have no right to alienate or 
encumber the properties allotted to 
them and all Government revenue due 
in respect of those properties should 
be paid by them. 

Party No. 2, the second 
seniormost member in the family was 
to be given 7,000 paras of paddy an- 
nually for his maintenance and for this 
purpose paddy lands yielding 3,500 
paras of paddy shown in ‘B’ Sch. were 
made over to his possession and Party 
No. 1, Karnavan of the Tarwad was 
directed to give to Party No. 2 from 
Mallayalam era 1085 onwards 3,500 
paras of paddy. Further the Karna- 
van was directed that he should re- 
deem “Karukakode Challa Nilam” and 
make over the same to Party No. 2, 
but after making over the same to 
Party No. 2 he was not to pay 3,500 
paras of paddy referred to earlier. 

9. “C” Sch. properties yielding 
an income of 4,750 paras of paddy 
were allotted for the enjoyment of 
Party No. 3. He was required to 
maintain himself from out of their 
income, 

10. Properties shown in ‘D’ 
Sch. were set apart for the mainten- 
ance of Party No. 4. The land-revenue 
of B, C and D Sch. properties was re- 
quired to be paid by the Karnavan of 
the tarwad. On the death of Party 
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No. 2 or on his becoming Karnavan of 
the family, Party No. 3 was to take 
over the properties allotted for the 
maintenance of Party No. 2 and Party 
No. 4 was to take over the properties 
for the maintenance of Party No. 3. 
The Karar prohibited the persons who 
were in possession of the properties 
allotted for their enjoyment from alie- 
nating or encumbering those proper- 
ties, and if in contravention of those 
terms, they alienated any of those pro- 
perties, the Karnavan was entitled to 
resume the properties treating the 
alienation as void. Clause 18 of the 
Karar prohibited the parties in posses- 
sion of the properties from cutting and 
selling the kuzhikoors or dismantling 
the buildings in the properties in their 
possession. Clause 19 of the Karar 
prohibited the parties from enhancing 
the munpattom amounts- due to the 
tenant. Clause 6 of the Karar provid- 
ed that all the male members living in 
the Kalari, on completing the age of 
21 should leave the Kalari and there- 
after the Karnavan should make 
arrangements for their maintenance. 
Karar does not stipulate what arrange- 
ment he should make for their main- 
tenance. Therefore it follows that he 
may maintain them either in the Tar- 
wad house or give them maintenance 
allowance either in the shape of paddy 
or cash. It may also be noted that the 
Karar does not provide as to what 
would happen if the number of mem- 
bers in the Tarwad substantially in- 
creases. One cther thing that has got 
to be noted is that the Karar is silent 
as to what would happen to the pro- 
perties shown in Schs. B, C and D after 
Parties Nos. 2, 3 and 4 die, all of 
whom we were told have died. Hence 
Karnavan can take possession of them 
on behalf of the family after their 
death. 

11. On an examination of the 
various clauses in the Karar, it is obvi- 
ous that the joint status of the parties 
was not disrupted. The arrangement 
made in the Karar was only an 
arrangement for providing mainten- 
ance. No party was given any abso- 
lute right in any portion of the family 
properties. The properties mentioned 
in the Karar continued to be the pro- 
perties of the family. The arrange- 
ment made under the Karar cannot 
even be considered as a permanent 
arrangement. The properties were not 
divided on the basis of Thavazies. The 





liability to maintain the male mem- 
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bers, aged more than 21 years except- 
ing Parties Nos. 2, 3 and 4 continued 
to be that of the Karnavan. The 
Karar also does not provide for devo- 
lution of the properties allotted to 
Parties 2 to 4. Hence those properties 
must necessarily go back to the posses- 
sion of the Karnavan after those 
members die. We have earlier seen 
that the responsibility of performinr 
the marriage ceremonies of the female 
members continued to be that of the 
Karnavan. He is also responsible for 
the payment of land revenue in res- 
pect of the family properties excepting 
properties included in Sch. ‘A’ to the 
Karar. Under these circumstances, it 
is not possible to hold that Karar in 
question embodied an irrevocable 
settlement. In the very nature of 
things, the arrangement made under 
that Karar must be held to be one 
which is revocable if there is any subs- 
tantial change in the circumstances of 
the family. 


12. For our present purpose it 
is sufficient if we hold that the proper- 
ties allotted for the enjoyment of the 
various members of the family under 
the Karar continued to be the proper- 
ties of the family. 


13. In view of Section 9 (1) of 
the Act in computing the total agricul- 
tural income of the H. U. F., all agri- 
cultural income arising from the assets 
remaining the property of the family 
should be deemed to be the agricul- 
tural income of the family. We have 
earlier come to the conclusion that tne 
arrangement made under the Karar is 
revocable if there is substantial change 
in the circumstances of the family. 
That arrangement confers benefit on 
the family inasmuch as it is absolved 
of the responsibility to maintain its 
members which, otherwise is its res- 
ponsibility. 


14. Section 9 (1) of the Act is 
similar to S. 16 (1) (c) of the Indian 
Income-tax Act, 1922. The later sec- 
tion has come up for consideration by 
Courts. The Courts have laid down 
the test that if the income in dispute is 
considered as having been applied to 
discharge an obligation of the asses- 
see, the same is liable to be included 
in the assessable income of the asses- 
see but if on other hand the same had 
been diverted by an overriding charge, 
then it is not liable to be included in 
the assessable income of the assessee 
as it ceased to be his income. If we 
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apply this test to the facts of the pre- 
sent case, it is clear that the income in 
dispute continued to be the income of 
the f y. It was merely applied to 
discharge an obligation of the, family 
namely the obligation to maintain the 
junior ene of the family. | 


15. At first sight some: of the 
decided cases on the subject appear to 
speak] in conflicting voices. But on a 
care examination, it is possible to 
ut the dividing line. The earliest 
decision on the subject is eee the 
Judicial Committee in Raja | Bajoy 
Singh! Dudhuria v. Commissioner of 
e-tax, Bengal, 1 ITR 135 = (AIR 

1933 PC 145). The assessee Meri 
succeeded to the family ancestral 
estate| on the death of his ‘father. 
Subsequently his step-mother brought 
a suit) for maintenance against him in 
which a consent decree was; made 
directing the assessee to make a 
monthly payment of a fixed sum to his 
step-mother and declaring that the 
maintenance was a charge on the an- 
cestral estate in the hands of thel asses- 
see. ile computing his income, the 
assessee claimed that the amounts paid 
by him to the step-mother under the 
decred should be excluded. That con- 
tention was not accepted by the autho- 
rities under the Act as well as by the 
Court but the Judicial Committee 

g their decision came to the 

ion that though assessee’s liabi- 
der the decree did not fall with- 
of the exemptions or allowances 
ed in Ss. 7 to 12 of the Indian 
Income-tax Act, yet the sums paid by 
the assessee to his step-mother | were 
not “income” of the assessee at all 
the decree of the Court by charging 
the appellant’s whole resources with a 
specific payment to his step-mother 
had to) that extent diverted his income 
from him and had directed it ito his 
step-mother; to that extent what he 
received for her was not his income; 
it wasinot a case of the application by 
ellant of part of his income in 
a particular way: it was rather the 
on of a sum out of his revenue 
before it became income in his hands. 
This decision atthe first sight appears 
to lend support to the assessee’s conten- 
t in understanding the ratio of 
the decision, we must bear in! mind 








the fact that in that case the Advocate- 
General had abandoned before the: High 
Court the contention that the assessee 


nd tue step-mother were membérs of 
vided family and accepted the 
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position that the appellant was liable 
to'be assessed as an individual and in 
no other manner. In view of this con- 
cession, the payment that had to be 
made to the step-mother of the asseg~ 
see became a charge on the estate 
even before that estate devolved on 
him. Therefore what the assessee got 
was the income of the property minus 
what he had to pay to his step-mother. 


16. ©The above conclusion of 
ours receives support from a later de- 
cision of the Judicial Committee in 
P. C. Mullick (Executors) v. Commis- 
sioner .of Income-tax, Bengal, 6 ITR 
206 = (AIR 1938 PC 118). Therein a 
testator had by his will appointed the 
appellant his executors and had 
directed them'to pay Rs. 10,000/- out of 
the income of his property on the oc- 
casion of his addya aradh for expenses 
in connection therewith to the person 
who was entitled to perform the aradh. 
He had also directed them to pay out 
of the income of his property the costs 
of taking out probate of his will. 
During the year of account the execu- 
tors had paid Rs. 5,537/- for expenses 
in connection with the addya aradh and 
asum of Rs. 1,25,000/- for probate 
duty. The question arose whether 
those payments were deductible in 
computing the chargeable income. The 
Judicial Committee held affirming the 
judgment of the Calcutta High Court, 
that the payments made for the aradh 


expenses and the costs of probate - 
-could not be excluded in computing the 


chargeable income. Those were pay- 
ments made out of the income of the 
estate coming to the hands of the ap- 
pellants as executors and in pursuance 
of obligation imposed by the testator. 
Their Lordships were of opinion that. ib 
was not a case in which a portion of 
the income was by an overriding title 
diverted from the person who would 
otherwise have received it as in Be- 
joy Singh Dudhuria’s case, 1 ITR 135= 
(AIR 1933 PC 145) but a case in which 
the executors having received the 
whole income apply a portion of it in 
a particular way. From this judg- 
ment of the Judicial Committee, it is 
clear that the true test is that if the 
income in question is an income of the 
assessee, the application of the same 
being not relevant for determining its 
assessability, it is assessable in his 
hands but if it is not his income then 
it cannot form part of his assessable 
income. 





A 
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17. The scope of S. 16 (1) (c) 
of the Indian Income-tax Act, 1922 
came up for consideration by this 
Court in Commissioner of Income-tax, 
Bombay City v. Sitaldas Tirathdas, 41 
ITR 367 = (AIR 1961 SC 728). Therein 
the assessee Sitaldas Tirathdas of 
Bombay had many sources of income, 
chief among them being property. 


‘stocks and shares, bank deposits and 


share in a firm known as M/s. Sitaldas 
Tirathdas. He followed the financial 
year as his accounting year. For the 
assessment years 1953-54 and. 1954-55, 
his total income was respectively com- 
puted at Rs. 30,375/- and Rs. 55,160/-. 
This computation was not disputed by 
him but he sought to-deduct Rs. 1350/- 
in the first assessment year and a sum 
of Rs. 18,000/- in the second assess- 
ment year on the ground that under 
a decree, he was required to pay these 
sums as maintenance to his wife and 
his children. In support of his claim, 
he relied on the decision of the Judi- 
cial Committee in Bejoy Singh Du- 
dhuria’s case, 1 ITR 135=(AIR. 1933 
PC 145) (supra). This Court rejected 
that contention observing (at pp. 374 
and 375 of the Report): 

“In our opinion, the true test is 
whether the amount sought to be de- 
ducted, in truth, never reached ; the 
assessee as his income. Obligations, 
no doubt, there are in every case, but 
it is the nature of the obligation which 
is the decisive fact. There is a differ- 
ence between an amount which a per- 
son is obliged to apply out of his in- 
come and the amount which by the 
nature of the obligation cannot be said 
to be a part of the income of the asses- 
see. Where by the obligation income 
ig diverted before it reaches the asses- 
see, it is deductible, but where the in- 
come is required to be applied to dis- 
charge an obligation after such income 
reaches the assessee, the same conse- 
quence, in law, does not follow. It is 
the first kind of payment which can 
truly be excused and not the second. 
The second payment is merely an obli- 
gation to pay another a portion of 
one’s own income, which has been re- 
ceived and is since applied. The 
is the case in which the income never 
reaches the assessee who even if he 
were to collect it, does so, not as part 
of bis income, but for and on behalf of 
the person to whom it is payable,” 


18. Counsel for the assessee 
tried to lay stress on the observation of 
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this Court that the income should 
reach the hands of the assessee before 
it can be considered as his income. 
According to him in the case before us, 
the income in dispute never reached 
the hands of the assessee. We are 
unable to accept this contention as cor- 
rect. The income is the income of the 
family. It reached the hands of the 
family assoonas it reached the hands 
of any of the members of the family 
who were entitled to receive it on be- 
half of the family, The members of 
the family received that income on 
behalf of the family and applied the 
same in discharge of an obligation of 
the family. When this Court spoke of 
the income reaching the hands of the 
assessee, it did not refer to any physi- 
cal act. It was dealing with a legal 
concept a receipt in law. Viewed that 
way, it is quite clear that the income 
with which we are concerned in this 
case was received by the family. 


19, One other decision on the 
point in issue which we would like to 
refer is the decision of the Bombay 
High Court in Commissioner of In- 
come-tax Bombay v. Makanji Lalji, 
5 ITR 539 = (AIR 1937 Bom 479) 
wherein Beaumont C. J. speaking for 
the Court held that in computing the 
income of the H. U. F. for purposes 
of income-tax, moneys paid. to the 
widow of a deceased coparcener of the 
family as maintenance and residence 
allowance cannot be deducted, even 
though the amount of such allowance 
has been fixed by a decree of the 
Court and has been made a charge on 
properties belonging to the family. 


20. Tt is not necessary to refer 
to cases which deal with the diversion 
of the income of the assessee. The 
test to be applied for finding out whe- 
ther there is diversion of income or. 
not is set out by this Court in Com- 
missioner of Income Tax, Bombay 
City v. Ratilal Nathalal, 25 ITR 426 
= (AIR 1954 SC 503). 


21. For the reasons mentioned 
above this appeal fails and the same is 
dismissed with costs. 

_ Appeal dismissed. 


+ 
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ths mere fact that an uniform fix- 
ed rent had been paid for a long time 
or the: fact that the tenants had been 
in posession of the land for a long time 
and making constructions thereon at 
their pwn cost would not, raise a pre- 
panpian that the tenancies were of 
permanent character. In every case an 
inference of permanency of tenancy is 
ion of fact depending upon the 
f each particular case. e onus 


of p g that a tenancy is permanent 
is on e tenant. AIR 1924 P.C. 65 and 
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peal No. 8/1957, reversing the judg- 
ment and decree of a single judge of 
that court in First Appeal No. 54/51 
from the decree of the trial court in 
O. S. No. 69/12 of 1940. 


2. The suit was for partition 
and recovery of the plaintiffs share in 
the plaint property. The original plain- 
tiff, one Kundan Lal died during the 
pendency of the litigation and he was 
represented by his son Kunj Behari 
Lal and widow Shrimati Dallo. The de- 
fendants to the action were four in 
number. Haji Faqir Bux, son of Haji 
Khuda Bux, and the two sons of Haji 
Faqir Bux, namely Abdul Ghafoor 
and Sheikh Abdullah were defendants 
lto 3. The fourth defendant was Shri- 
mati Kallo. Haji Faquir Bux died 
during the pendency of the litigation. 
Shrimati Kallo also died during the 
pendency of this litigation and they 
are represented in the appeal by their 
legal representatives. The property, of 
which partition was sought, consists of 
a big ahata in mohalla imganj in 
the city of Lucknow. 


3. The property originally be- 
longed to Begum Mumtaz Mahal wife 
of Nawab Ghaziuddin Hyder. She gift- 
ed the property to her sister-in-law, 
Shrimati Mulko, in 1874. Shrimati 
Mulko sold it to Babu Rahim Bux who 
was a benamidar for his father Babu 


Khuda Bux. Babu Khuda Bux 
died in 1895; he was succeeded 
by three sons Rahim Bux, Karim 


Bux and Nabi Bux, ten daugh- 
ters and a widow. 
out of the ten daughters relinquished 
their shares in favour of their brothers 
and mother. In 1904, the three sons, 
the remaining three daughters and 
their mother mortgaged with posses- 
sion the entire estate in favour of the 
Maharaja of Balrampur by a deed 
dated February 12, 1904. In 1919, the 
Maharaja brought a suit on the mort- 
gage and obtained a preliminary decree 
for sale. Rahim Bux and his two bro- 
thers, not being able to pay off the 
mortgage decree, sold the equity of re- 
demption to one Murlidhar in 1920. 
Murlidhar redeemed the mortgage by 
paying off the amount due under the 
preliminary decree to the Maharaja of 
Balrampur. Faqir Bux, original defen- 
dant No. 1 purchased a share in the 
equity of redemption from the three 
daughters and the widow of Babu 
Khuda Bux and then brought a suit for 
redemption of his share against Murli- 


In 1903, seven. 
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dhar and ultimately, by paying off the 
amount due upon his share to Murli- 
dhar, became a co-sharer in the pro- 
perty to the extent of 3 annas. 10 pies 
and 9 kirants. This was in the year 
1922. By different deeds of transfer, 
Murlidhar’s share passed to Shrimati 
Kallo original defendant No. 4, and to 
Kundan Lal, the predecessor-in-inter- 
est of Kunj Behari Lal and Shrimati 
Dallo. 


4. Inthe suitthe main conten- 
tion of Haji Faqir Bux and his sons 
Abdul Ghafoor and Sheikh Abdullah, 
defendants 1 to 3, was that in addition 
to their being co-sharers of the pro- 
perty, they were permanent lessees of 
the blue and red marked portions mm 
the plan of the plaint property prepar- 
ed by the commissioner appointed in 


the case. The blue portion belonged to. 


Mumtaz Mahal and there are three 
shops in it; the red portion belonged 
to Mumtaz Mahal’s successors-In-in- 
terest andthere are two kotharies 52A 
and 52B in it. The case of defendants 
1 to 3 was that the land included 
within the blue portion was acquired 
by Haji Khuda Bux in or about the 
year 1870 from Begam Mumtaz Mahal 
on a permanent lease for establishing 
a tobacco factory on a rent of Rs. 12/- 
per month and that thereafter, in or 
about the year 1900 the adjoining land 
towards the east marked red in the 
commissioner’s plan was leased on the 
same terms for the extension of the 
tobacco factory on a monthly rent of 
Rs. 2/~ by the heirs of Babu Khuda 
Bux to Haji Khuda Bux. They further 
contended that the shops and kotharies 
were constructed by Haji Khuda Bux 
and Faqir Bux. 


5. The issue regarding the per- 
manent tenancy right was decided 
against defendants 1 to 3 by the trial 
court although the court passed a pre- 
liminary decree for partition. In the 
appeal by Abdul Ghafoor, and Sheikh 
Abdullah, the learned single judge of 
the High Court agreed with the find- 
ings of the trial court on the issue 
regarding the permanent tenancy right 
set up by defendants 1 to 3. In special 
appeal, this decision of the learned sin- 
gle judge was reversed by a Division 
Bench. The Division Bench accepted 
the case of permanent tenancy set up 
by defendants 1 to 3. 


6. There is no dispute in this 
appeal as regards the respective shares 
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of the parties. The only question for 
consideration is whether the case of 
defendants 1 to 3 that they were per- 
manent lessees of the portions marked 
blue and red in the commissioner's 
plan has been established. 


7. As all the couris below have 
disbelieved the oral evidence adduced 
to establish the permanent leases, we 
do not think it necessary to deal with 
the same, So the question is whether 
the documentary evidence in the case 
would support the case of permanent 
pace put forward by defendants 1 to 


8. - In the deed of gift dated 
September 18, 1874, executed by Mum- 
taz Mahal in favour of Mulko, Mumtaz 
Mahal referred to the ahata as a grove 
with pucca shops and in her possession. 
It would seem from that document that 
nobody else had putup any construc- 
tions in this property at the time the gift 
deed was executed: nor is there any 
mention of the permanent lease in 1870 
in favour of Haji Khuda Bux or his 
predecessor-in-interest of any portion 
of the property. 

9. . On 16-1-1885, Mulko exe- 
cuted the sale deed in favour of Rahim 
Bux, but this document is not of any 
help to either of the parties. On Febru- 
ary 12, 1904, Rahim Bux, his two bro- 
thers, their three sisters and the widow 
of Babu Khuda Bux executed a mort- 
gage deed in favour of the Maharaja of 
Balrampur. The names of the tenants 
are mentioned along with the number 
of the houses/shops occupied by them. 
The serial numbers 8, 9 and 10 are the 
three shops in blue portion. Khuda 
Bux, tobacco seller, is described as 
their tenant and rent is Rs. 3/3 for 
each shop, Serial numbers 35 and 36 
are the two compounds. Khuda Bux, 
tobacco seller is described as their te- 
nant. The rent of compound No. 35 is 
specified as Rs. 3/3 and of the other 
compound as Rs, 2/- per month. Com- 
pound No. 36 is the portion marked 
red in the commissioner’s plan and the 
compound No. 35 is the portion mark- 
ed blue there. In this document there 
is no reference to the nature of the te- 
nancy in favour of Khuda Bux. The 
total rent of the three shops and the 
compounds Nos, 35 and 36 was Rupees 
14/12. 

10. Haji Khuda Bux executed 
a will on October 13, 1906. In this will 
Haji Khuda Bux had declared his 
entire property as waqf property and 
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set apart the income thereof to meet 
the expenses of the repairs of a mos- 
que erected by him and entrusted the 
management of the business to his ad- 
opted|son Faqir Bux. There is nothing 
in this document to support the case 
of permanent leases. 


11. Thereafter, on July 12, 1909, 
i uda Bux and Faqir Bux exe- 
cuted!a deed of partnership, in which 
ralued the tobacco business at 
Rs. 46,000/- and they declared them- 
selves| as joint owners not only ‘of the 
business but also of the entire proper- 
ties specified in the deed whether pur- 
chased in the name of Haji Khuda Bux 
or in the name of Faqir, Bux. . Para- 
graph |13 of the deed is very material: 


“That whatever buildings. have 
been constructed appertaining to the 
shop situate in Fatehganj, city Luck- 
now and whatever may be construct- 
ed from time to time, those all shall 
be i as joint property of us the 
declarants and if at any time any com- 
pensation in respect thereof be realis- 
ed from the owner of the land, then 
that too shall be treated as joint pro- 
perty” a 
This paragraph is of significance be- 
cause the executants did not mention 
that they were holding the land under 
any permanent lease. They contemplat- 
ed the possibility that they might have 
to vacate the land and the shops,' They 
visualised in that event they would get 
compensation in respect of the build- 
ings which they had constructed; so 
they provided that any such compensa- 
tion obtained or realised from the 
owner of the land would be treated as 
their joint property. This clause shows 
beyond any doubt that the executants 
did not consider that they were perma- 
nent lessees of the land in 1909. | 

12. |In or about the year 1918, when 
the entire estate wasin the posses- 
sion ofthe Maharajaof Balrampur as 
mortgagee, Faqir Bux had made! cer- 
tain constructions on the property. and 
that was objected to by the Maharaja. 
There was an agreement between 
Faqir Hux and the Maharaja on the 
29th of January, 1918 (Exhibit 12): The 
agreement provided that Faqir Bux 
would continue to occupy the land and 
the shops on payment of rent which he 
was paying at that time and that if the 
land was purchased by the Maha- 
raja and he required Khas ‘pos- 
session, | then he (Faqir Bux) would 
vacate the land without any com-~ 
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pensation for the buildings or if 
the mortgagor redeemed the pro- 
perty, he would enter into a fresh 
agreement with him for continu- 
ing in possession of the land and 
the shops. This is a registered docu- 
ment. Faqir Bux did not admit the 
execution of the document in the pro- 
ceedings but it was proved as having 
been executed by him. This document 
shows, firstly that rent would conti- 
nue. to be the same, secondly that the 
lessee was liable to be evicted without 
payment of any compensation for the 
constructions if the mortgagee became 
the owner of the property and requir- 
ed it for his own purposes, and thirdly 
that in the event of the mortgagor 
redeeming the property, then he (Faqir 
Bux) would enter into a fresh agree- 
ment with the mortgagor. This docu- 
ment would demolish the case of the 
permanent tenancies set up by defen- 
dants 1 to 3. 


13. In 1921, after Murlidhar 
had redeemed the property from the 
Maharaja of Balrampur, a suit for evi- 
ction of Faqir Bux and his sons was 
instituted by Murlidhar. Haji Khuda 
Bux had died by this time. Faqir Bux 
contended that he was occupying the 
ahata and three shops on a rent of 
Rs. 14/- per month on behalf of Rahim 
Bux. He pleaded that Haji Khuda Bux 
remained in possession of the land 
paying rent from 1874 on the basis of 
a lease from Mumtaz Mahal, the pre- 
vious owner, for purposes of manufac- 
turing, chewing and smoking tobacco 
and that thereafter he continued to 
run the tobacco factory on the same 
site, that it was agreed with the then 
owner of the property that Haji Khuda 
Bux would continue to occupy the land 
till the subsistence of the factory on 
payment ofa rent of Rs. 12/- per 
month, that Haji Khuda Bux and he 
had constructed the shops and build- 
ings and that he (Faqir Bux) cannot be 
evicted from “any portion of the land 
without payment of the cost of the 
constructions by way of compensation”. 
No permanent tenancy was set up in 
the written statement. What was plea~ 
ded was that he was entitled to remain 
in possession till the subsistence of the 
factory and that he was not liable to 
be evicted without payment of com- 
pensation for the constructions. 


14. The learned single judge, 
after considering these documents 
found that the defendants 1 to 3 failed 
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to establish the permanent tenancy 
set up by them. The main ground on 
which the Division Bench interfered 
with the finding of the learned single 
judge was that no weight could be at- 
tached to the admission contained in 
the recitals in the agreement made be- 
tween Faqir Bux and the Maharaja of 
Balrampur. It may be recalled that the 
recitals in that agreement (Exhibit 12) 
was that Faqir Bux was occupying the 
land and the shops on payment of rent 
and he and Haji Khuda Bux had erect- 
ed structures on land with their own 
funds with or without the permission 
of Balrampur Estate, that rent was to 
continue to be the same and could not 
be enhanced, that he (Faqir Bux) was 
liable to be evicted without payment 
of compensation if the mortgagee be- 
came the owner of the property and 
required it to be vacated or if the 
mortgagor redeemed the property, 
there would be a fresh agreement of 


tenancy between the lessee and the . 


mortgagor. The Division Bench was of 
the view that the admission implied 
in the recitals had no evidentiary value 
as the lease ofthe land and shops had 
originally. been obtained by Haji Khu- 
da Bux, that he died only on 10-5-1918, 
and when this agreement was entered 
into on 29-1-1918 Khuda Bux was alive 
and was the virtual owner of the shops 
and the lessee of the land. The Divi- 
sion Bench held that since Faqir Bux 
had no legal interest in the property 
or the shops at the time, the admission 
implied in the agreement that there 
was no permanent leases in favour of 
Khuda Bux cannot bind Khuda Bux or 
his heirs after his death. This view of 
the Division Bench might be techni- 
cally correct. But that would not help 
the respondents. The point to be consi- 
dered was whether there was evidence 
to show the permanent leases in favour 
of Haji Khuda Bux of the two plots. 
If as a matter of fact Haji Khuda Bux 
was a permanent tenant of the two 
plots, it was highly improbable that 
Faqir Bux would have entered into an 
agreement of this nature with the 
Maharaja of Balrampur. The question 


was not whether the admission impli- . 


ed-in the recitals in the agreement was 
binding on the legal representatives 
of Faqir Bux as admission; the ques- 
tion was whether in the facts and cir~ 
cumstances of the case. Faqir Bux 
would have entered into an agreement 
of this nature with the Maharaja of 
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Balrampur if as a matter of fact Khuda 
Bux was a permanent lessee of the 
plots by virtue of the permanent leases 
set-up by defendants 1 to 3. We do not 
think that Faqir Bux, who was prac- 
tically managing the business under 
the partnership deed would have en- 
tered into an. agreement of this nature, 
had Haji Khuda Bux been a permanent 
lessee of these plots. 


15. The onus of proving the 
permanent leases set up was upon de- 
fendants 1 to 3. The two alleged leases 
were oral. The only person who could 
have deposed to the two agreements of 
lease was Faqir Bux. But he did not go 
to the witness box to swear to the case. 


16; -In this case the origin of 
the tenancies is known and, therefore, 
it is not a case of tenancies of which 
the origin is not known. No question 
of lost grant arises in the case. It 
would appear that the rent remained 
constant with a slight variation. It 
also appears that Haji Khuda Bux and 


‘Faqir Bux have been making at first 


kachcha constructions on the vacant 
piece of land in their possession, some- 
times with the permission of the owner 
or the mortgagee and sometimes with- 
out their permission. Most of the 
pucca constructions were made after 
1922 when Faqir Bux acquired a 


-share in the property. 


17. The mere fact that an uni- 
form fixed rent had been paid for a 
long time or the fact that Haji Khuda 
Bux and Faqir Bux had been in pos- 
session of the land for a long time and 
making constructions on land at their 
own cost would not, in the circum- 
stances of this case raise a presump- 
tion that the tenancies were of per- 
manent character. In every case an 
inference of permanency of tenancy is 
a question of fact depending upon the 
facts of each particular case. In A. S. 
N. Nainapillai Marakayar v. T. A. R. 
A. Rm. Ramanathan Chettiar, AIR 
1924 PC 65, it was ruled that the onus 
of proving that a tenancy is permanent 
is on the tenant and that the mere fact 
of long occupation at a fixed rent does 
not raise a presumption of permanent 
tenancy. -The same view was held in 
Subrahmanya Chettiyar v. V. P. Subra- 
hmanya Mudaliyar, AIR 1929 PC 156. 
In Bejoy Gopal Mukherji v. Pratul 
Chandra Ghose, 1953 SCR 930 = (AIR 
1953 SC 153), this Court said that 
neither possession for generations at 
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uniform rent nor construction : ‘of per- 

manent structures by itself is | conclu- 
e roof of permanent tenancy. It is 
the cumulative effect of these [circum- 
stances coupled with several other 
facts|that may lead to an inference of 
permanent tenancy. In’ the (circum- 
stances of the case we think fhat the 
learned single judge was right in his 
. conclusion and that the Division Bench 
went| wrong in reversing the judgment 
and decree passed by him. We, there- 
fore, set aside the judgment d de- 
cree of the Division Bench and; restore 
the decree passed by the single judge. 
In the result we allow the appeal with 
conis, 


Appeal sllowed. 
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H Viswanathan, Appellant v. 
R. arayanaswamy substituted by 
.|Ranganathan and others! Res- 
pondents. - 

wae Appeal No. 1202 of 
D/- 28-11-1971. 


Civil P. C. (1908); S. 151 — Inter-. 


locutary application in regular | appeal 
for aw order nullifying all the proceed- 
ings im appeal — Grounds that |can be 
(Para 33) 

Interlocutory application to High 
Court) in regular appeal by heirs of 
testater for an order nullifying lall the 
dings in the appeal — Decree 
by the High Court in appeal in 
favour of the Executors holding that 
the pfoperty under will. was self-ac- 
quired and that the testator was com- 
petent to dispose it of by will — Held, 
the ground that the estate was not 
properly represented could not be al- 
lowed|to be raised in interlocutory ap- 
plication as it did not go to the root of 
the jurisdiction of the High Court to 
entertain the appeal so as to make the 
decree in appeal a nullity. ether 
the ate was properly represented 
was almatter relating to merits |which 
should have been raised during the 


hearing of appeal in which the im- 
pugned decree was passed. 
, (Para 33) 
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Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 575 (V 56) 
= 1969-1 SCR 1006, Shc 
tala Devi Jain v. Kuntal 
Kumari = 32 
(1967) AIR 1967 SC 1470 (V 54) 
= 1967-3 SCR 153, Phool Chand 
v. Gopal Lal 32 
(1963) AIR 1963 SC 1 (V 50) 
= 1963-3 SCR 22, R. Viswana- 
than v. Rukn-Ul-Mulk Syed 
Abdul Wajid 12 
(1961) AIR 1961 SC 832 (V 48) 
= 1961-2 SCR 918, Jagat Dhish 
Bhargava v. Jawahar Lal Bhar- 
gava 32 
Mr. B. Vedantha Iyengar, Advo- 
cate, Mr. K. Rajendra Choudhary, 
Advocate, for Mr. K. R. Chaudhuri, 
Advocate, and B. Ramaswami Iyen- 
gar, Advocate, for Appellant; M/s. 
J. M. Poonnen and P. K. Pillai, Advo- 
cates (for No. 1, R. Narayanaswamy) 


-and Mr. A. R. Somanatha Iyer Senior 


Advocate, (M/s. R. B. Datar and S. V. 
Subramanian, Advocates with him) 
(for Nos..2 to 4), for Respondents. 
The Judgment of the Court was 
delivered by 
VAIDIALINGAM, J.: — This ap- 
peal, by. special leave, is directed 
against that part of the judgment and 
order dated February 3, 1965 of the: 
High Court of Mysore, dismissing 
L A No. 20 in R.A. No. 109 of 
1947-48, filed by the appellant pray- 
ing for an order nullifying all the pro- 
ceedings in R. A. No. 109 of 1947-48 
and directing the retransfer of O. S. 
No. 61-A of 1947 to the City Court 
with a further direction to the said 
Court to draw up a decree in the suit. 
2. The circumstances leading 
up to the filing of the above applica- 
tion before the Mysore High Court 
may be stated: 
. One V. Ramalinga Muda- 
liar, owned vast properties and in- 
terest in business in the territories of 
the old Princely State of Mysore, Civil 
and Military Station in Bangalore and 
in the Madras Presidency. He died in 
Bangalore on December 18, 1942 leav- 
ing behind, his widow, three sons and 
He had executed a 
will dated September 10, 1942. Under 
the will the testator bequeathed only 
small portions of his property to the 
members of the family and the major 
portion of the properties had been de- 
dicated to charities, enumerated in the 
wil. Under the will, three executors 


“ye 
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were appointed. One of the executors 
died in November 1961 and another 
renounced his executorship in or about 
June 1951. Therefore, the only execu- 
tor who was opposing the application 
before the High Court was the res- 
pondent, 

4, When the executors under 
the will began to take steps to give 
effect to the directions contained there- 


in, the members of the testator’s family 


began to resist their claim. This led 
to various proceedings in different 
Courts by the contesting parties. The 
executors applied on January 17, 1943 
to the Court of the District Judge, 
Civil and Military Station, Bangalore 
(hereinafter to be referred as the Can- 
tonment Court) for grant of Probate of 
the will. Citations were issued to the 
members, and the members of the 
testator’s family, including the appel- 
lant before us, who is one of the sons 
of the deceased, entered caveat on 
February 4, 1948. The challenge made 
by the members of the family to the 
will was that the testator was not in a 
sound disposing state of mind at the 
time when he is alleged to have exe- 
cuted the will and that, in any event, 
the deceased had no power to dispose 
of the properties by will, as they were 
joint family properties. 


5. In June 1943, the members 
of the testator’s family filed two suits 
— one in the Cantonment Court, as 
O. S. No. 60 of 1944 and another be- 
fore the District Court Bangalore 
(hereinafter referred to as the City 
Court) as O. S. No. 56 of 1942-43. 
Another suit was filed by them on the 
Original Side of the Madras High 
Court in or about October, 1944, which 
suit was numbered as Civil Suit 
No. 214 of 1944. The suit in the 
Madras High Court was necessitated 
because of the fact that certain items 
of immovable properties, which had 
been dealt with under the will, were 
situated within the original jurisdic- 
tion of that High Court. 

6. It is not necessary for us to 
pursue probate proceedings in the Can- 
tonment Court, which were converted 
into a Testamentary Suit, except to 
state that the said Court upheld the 
truth, genuineness and validity of the 
will and ordered the issue of Probate to 
the Executors. This decision was chal- 
lenged before the British Resident in 
Mysore by the aggrieved parties in 
R. A. Nos, 1, and 2 of 1944, which were 


-and in August, 1946, 


dismissed on July 5, 1944. Though, 
leave to appeal to the Judicial Com- 
mittee had been granted, the appeal 
ultimately became infructuous in view 
of the passing of the Indian Indepen- 
dence Act, 1947. 

T. Similarly, the Executors 
had applied for Probate in 1944 in the 
City Court, within whose jurisdiction 
were situated considerable items of 
properties, dealt with under the will 
That proceeding was also contested by 
the members of the testator’s family 
the City Court 
granted Letters, as prayed for, to the 
Executors, subject to the result of the 
appeal pending before the Judicial 
Committee, against the decision of the 
Cantonment. Both the Executors, as 
well as the members of the family, fil- 
ed appeals before the erstwhile High 
Court of Mysore challenging the deci- 
sion of the City Court, in so far as it 
was against them. As by then, the 
appeal against the decision of the Can- 
tonment Court, had become infructu- 
ous before the Judicial Committee, the 
appellant, Executors, did not press 
their appeal against the decision of the 
City Court. The appeal filed by the 
members of the family, however, was 


„dismissed by the High Court on merits. 


8. To resume the narration re- 
garding the proceedings in Original 
Suits Nos. 56 and 60 of 1944, referred 
to earlier, as the Cantonment was re- 
troceded to the Maharaja of Mysore on 
July 26, 1947, the erstwhile High Court 
of Mysore, in consequence, acquired 
jurisdiction over the cantonment area 
also. Hence O. S. No. 56 of 1942-43, 
which was pending in the City Court, 
was transferred to the file of the Can- 
tonment Court, to be tried and dispos- 
ed of along with O. S. No. 60 of 1944, 
which was already. pending in that 
Court. After transfer, O. 5. No. 56 of 
1942-43 was renumbered as O. S. 
No. 61-A of 1947. 


9. Both the suits were tried to- 
gether and disposed of by a common 
judgment by the District Judge on 
December 5, 1947. The Court held 
that the properties comprised in both 
the suits were joint family properties 
of the deceased V. Ramalinga Mudaliar 
and his sons, and hence the will was 
not operative in respect of those pro- 
perties. The suits were decreed and 
the Executors were directed to deliver 
possession of the properties to the 
plaintiffs therein. A preliminary de- 
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cree for taking an account of the 


management by the Executors was also 
passed. 


10. The Executors filed two 
appeals before the High Court of erst- 
while Mysore State. R. A. No; 104 of 
1947448 was against O. S. No. 60 of 
1944, the suit before the Cantonment 
Court and R. A. No. 109 of 1947-48 
was dgainst the decree, in the transferr- 
ed City Court Suit No. 61-A of 1947. 
The Division Bench which heard the ap- 
peals in April, 1948 differed in their 
opinipn and in consequence the' appeals 
were} referred for decision by: a Full 
Bench. The Full Bench of the High 
Court heard the appeals and by its 
the decre dated July 27, 1949 reversed 
e 





the decrees in both the suits passed by 
the District Judge and held 'that all 
the properties disposed of under the 
will were the self-acquired properties 
of the testator, which he was compe- 
tent to dispose of by will. It is the 
decree passed in pursuance of the judg- 
ment] of the Full Bench in. R. A 
No. 1109 of 1947-48 against O. S 
No. 61-A of 1947, that is now asked by 
the appellant to be declared a' nullity. 


11. We have already referred 
Civil Suit No. 214 of 1944 by the 
members of the Family in the, Madras 
Court contesting the will. The 
Executors also applied to the same 
in January 1944 for grant of 
Probate which again was contested by 
plaints in the above suit. Ulti- 

y, the Probate was granted in 

t, 1944. The 
the plaintiffs for revocation of the 
Probate filed in 1959 was heard along 
Civil Suit No. 214 of 1944. Be- 
he Madras High Court, the Exe- 
filed copy of the judgment of 
l Bench of the 


application filed 









Co in support of their contention 
rega g the validity of the will. On 
the other hand, the plaintiffs in civil 
suit No. 214 of 1944 contested the 


claim of the Executors on the: ground 
he Mysore High Courts judg- 
ment) was a foreign judgment and it 
not be acted upon in view of the 
hat the said judgment ‘of the 
e High Court had become; Coram 
Non Judice. The learned Judge, exer- 
cising original jurisdiction in the 
Macs High Court, while holding that 
roperties covered by the will, 
were| all joint family properties of the 
testator and his sons, revoked the Pro- 
bate jalready granted, accepting the 
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contention of the plaintiffs that the Full 
Bench decision of the Mysore High 
Court was Coram ` Non Judice. How- 
ever, on appeal, the Division Bench 
disagreed with the views of the trial 
judge regarding the effect of the Mysore 
High Court’s Full Bench judgment. 
On the other hand, the appellate Court 


held that the judgment of the Mysore r 


High Court was binding on the partie’ 


with regard to the immovable proper- * 


ties situated within the jurisdiction of 
the Mysore High Court, as well as, in 
respect of movable properties which 
were the subject of adjudication by 
the Madras High Court. But the 
learned Judges held that the Mysore 
High Court’s judgment was not bind- 
ing, so far as the immovable proper- 
ties within the jurisdiction of the 
Madras High Court were concerned. 
The Division Bench, further held that 
with regard to the said immovable 
properties within its jurisdiction, the 
will was inoperative as the properties 
were joint family properties of the 
testator and his sons. In consequence, 
the Division Bench modified the deci- 
sion of the trial Judge and limited 
the revocation of Probate only regard- 
ing the immovable properties situated 
within the jurisdiction of the Madras 
High Court. 

12. The present appellant and 
others challenged the decision of the 
Madras High Court before this Court, 
in Civil Appeal No. 277 of 1958. The 
executors had also filed Civil Appeal 
No. 278 of 1958. Both these appeals 
were dealt with together. There were 
also certain other appeals with which 
we are not concerned. This Court on 
May 4, 1962 in its decision in R. Vis- 
wanathan v. Rukn-Ul-Mulk Syed 
Abdul Wajid, 1963-3 SCR 22 = (AIR 
1963 SC 1), agreed with the Division 
Bench of the Madras High Court on 
all its findings and dismissed both the 
appeals. The Court rejecting the con- 
tention of the present appellant held 
that it was not established that the 
judgment of the Mysore High Court’s 
Full Bench was Coram Non Judice. 
It was further held that the Full Bench 
decision of the Mysore High Court will 
have effect in respect of the im- 
movable properties situated within 
the territory of Mysore and the 
movable properties situated outside 
that territory and that the deci- 
sion of the Madras High Court will 
have effect in respect of the immovable 
properties situated within, its jurisdic- 
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tion, It has been further observed 
“The judgment of the Mysore High 
Court qua the immovables in Mysore 
has become final and it is not and can- 
not be challenged in this Court.” It is 
after a consideration of the contention 
regarding the effect of the Mysore 
‘High Court’s judgment regarding the 
immovables situated outside its terri- 
tories that this Court agreed with the 
decision of the Madras High Court. In 
the decision of this Court there is a 
reference to the various litigations be- 
tween the parties, as well as the cir- 
cumstances under which the appellant 
before us, though he was the eldest 
son of the testator, was disinherited 
under the will. 


13. From the above narration 


of facts it will be seen that regarding 


the immovable properties situated 
within the State of Mysore and mov- 
able properties outside the said State, 
the Full Bench decision of the Mysore 
High Court holding that the properties 
are self-acquired properties and that 
the will has effect, holds the field. On 
the other hand in respect of the im- 
movable properties dealt with under 
the will and situated within the juris- 
diction of the Madras High Court, in 
view of the decision of this Court ap- 
proving that of the Madras High Court, 


the position is that the will is not. 
operative. 
14. An attempt was made by 


the members of the family to have the 
Full Bench decision of the Mysore 
‘High Court reviewed but with no suc- 
cess. Again a writ petition No. 287 of 
1958 filed before the Mysore High 
Court to quash the Full Bench Judg- 
ment of the erstwhile High Court of 
Mysore, did not also meet with any 
success. Leave to appeal to this Court 
against the dismissal of the writ 
petition No. 287 of 1958 though asked 
for was refused by the High Court 
and an application filed to review the 
said order of refusal was also dismiss- 
ed on November 13, 1959. 


15. In view of the different 
Judgments, holding in different ways, 
about the properties covered by the 
will, one can appreciate the frantic 
efforts made by the members of the 
testator’s family, particularly the ap- 
pellant, to reopen the judgment of the 
Full Bench of the erstwhile Mysore 
High Court. In addition to the unsuc- 
eessful attempt by way of review and 
also by writ petition, made to reopen 
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the Full Bench judgment of’ the 
Mysore High Court, the filing of the 
present application I. A. No. 20 to 
declare the judgment of the Mysore 
High Court in R. A, No. 109 of 1947-48, 
a nullity, must be considered as one 
further attempt to reopen the judg- 
ment of the Mysore High Court, if 
possible. He also prayed for retrans- 
fer of O. S. No. 61-A of 1947 to the 
City Court, with a further direction to 
the said Court to draw up a decree. 


- I6. The two grounds, on which 
the appellant prayed for the above re- 
lief were: (1) No decree had been 
drawn. up by the Cantonment Court in 
the original suit No. 61-A of 1947 and 
the appeal R. A. No. 109 of 1947-48 
having been filed without any decree 
copy, the decision of the High Court is 
void and is a nullity, and (2) the Exe- 
cutors who filed the said appeal, did 
not have any representative capacity 
either at the time when the appeal 
was filed or at the time of its disposal 
and therefore, the decree in appeal 
having been passed in respect of an 
estate wholly unrepresented before 
the High Court, is a nullity. 


17. From the averments con- 
tained in the affidavit filed by the ap- 
pellant on October 5, 1963 before the 
High Court in support of the said ap- 
plication, it is seen that he was under 
the impression all along that a decree 
had been- drawn up in the City Court 
in O. S. No. 61-A of 1947 and that the 
Executors had filed a proper appeal 
No. R. A. Na. 109 of 1947-48, in the 
Mysore High Court. He has further stat- 
ed that he was only recently disillusion- 
ed, when he came to know that a decree 
had not at all been drawn up in the 
said suit and that the Executors carri- 
ed the matter in appeal to the High 
Court and the latter reversed a non- 
existing decree. The non-drawing up 
and non-existence of a decree, accord- 
ing to the appellant, was discovered by 
him by accident when he made an ap- 
plication for grant of a certified copy 
of the same on October 20, 1962. 


18. The Executor who con- 
tested the application, by reference to 
various proceedings, pleaded that a 
decree had been drawn up by the trial 
Court in O. S. No. 61-A of 1947 and 
that the appeal before the High Court 
was also properly filed accompanied 
by a certified copy of the decree of the 
trial Court. 
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19. The High Court, in its 
judgment under attack has rejected 


both] these contentions and dismissed 
I. A. No. 20. The High Court consider- 
ed the first contention under two 
heads: (i) the legal effect of non-filing 
a copy of the decree and (ii) whether as 
a faet a certified copy of the decree 
had been filed in the appeal. Regard- 
ing the legal aspect the High Court 
heldi that even if no decree copy had 
been! filed along with the appeal, the 
appellate Court cannot be considered 
to have acted without jurisdiction 
when it dealt with R. A. No. 109 of 
1947448. On the question of fact, the 
High] Court, after a consideration of 
the yarious materials on record came 
to the conclusion that a decree had 
been| drawn up by the trial Court in 
the doncerned suit and that a certified 
copy| of the same had also been filed 
by the executors before the High 
Court in their appeal No. R. A. 109 of 
1947-48. Regarding the second con- 
tention relating to lack of representa- 
tive kapanity of the executors when 
they | filed the appeal, the High Court 
camel to the conclusion that the estate 
was roperly represented by the exe- 
cutors in the appeal and therefore the 
decree of the High Court in. R. A. 
No. 109 of 1947-48 is valid and bind- 
ing on the estate. 


20. The same two contentions 
that were raised before the High Court 
have|been urged before us by Mr. B. 
Vedantha Iyangar, learned counsel for 
the appellant. 


. 2l. Mr. Somnatha tear, learn- 
ed edunse for the respondent has re- 
ferr us to various circumstances to 
-show!that the appellant had at no 
stage raised the contention that the 
appedl No. R. A. 109 of 1947-48 has 
been [filed without a certified copy of 
the decree in O. S. No. 61-A of 1947. 
The ¢dounsel also urged that the mem- 
bers pf the testator’s family including 
the a pellant who were all parties, to 
ious proceedings never challen- 
judgment of the 











contested before the Madras High 
only on the ground that it has 
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become coram non judice. Even 
the second contention that the execu- 
tor who filed the appeal did not have a 
representative capacity was not raised 
by the appellant who was a party to 
the appeal; nor by any member of the 
family. That contention is one relat- 
ing to the merits and it should have 
been raised at the time when the ap- 
peal was being disposed of by the 
Mysore High Court. None of these 
contentions, the counsel pointed out, 
was raised even before this Court in 
C. A. No. 277 of 1958. 


22. We are of the opinion that 
this appeal is totally devoid of merits. 
According to the appellant he had ap- 
plied on October 20, 1962 to the can- 
tonment Court for a certified copy of 
the decree in O. S. No. 61-A of 1947. 
The officer incharge had made a note 
that no decree is found to have been 
drawn up in the said suit. The actual 
note was as follows: 


“Since a common judgment was 
passed in O. S. No. 60 of 1947 and 
O. S. No. 61-A/47 a decree is found in 
O. S. No. 60/47 only and no decree is 
found to have been drawn up in O. S. 
No. 61-A/47.” ` 
The District Judge also on the basis of 
this office note passed the following 
order rejecting the copy application 
filed by the appellant. 


“Common judgment was passed in 
O. S. No. 60/47 and O. S. 61-A/47. No 
separate decree is drawn up in O. 5. 
No. 61-A/47. Hence application re- 
jected.” l 


23. It is really on the basis of 
the above office note and the order of 
the District Judge, referred to above, 
that the appellant filed I. A. No. 20 
seeking the reliefs mentioned earlier. 
The High Court has . declined to give 
much importance to this office note as 
well as the order of the District Judge 
on the ground that the District Judge, 
who made the endorsement was not 
the Presiding Officer in the Canton- 
ment Court in 1947 and that the Minis- 
terial Officer, who had put up the note 
did not have personal knowledge 
about what happened in 1947. This 
reasoning of the High Court is very 
strenuously attacked by Mr. Iyangar. 


24. It is pertinent to note that 
at no stage prior to the filing of this 
I. A. No. 20, the appellant has never 
pleaded that the Full Bench judgment 
of the Mysore High Court is a nullity 
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in view of the fact that no decree copy 
in O. S. No. 61-A of 1947 was filed 
along with the memorandum of appeal. 
There are several circumstances to 
show that this plea of the appellant is 
an afterthought and has absolutely 
no foundation whatever on facts. 


25. We will now briefly refer 
to the various circumstances which 
will clearly show that not only was a 
decree drawn up in O. S. No. 61-A of 
1947 and that a certified copy of the 
decree was also filed along with the 
appeal R. A. No. 109 of 1947-48. We 
have already pointed out that the ap- 
pellant never raised this plea in any 
of the proceedings, on the former oc- 
casions. His only attack against the 
judgment of the Full Bench of the 
Mysore High Court was that it has be- 
come coram non judice. 

26. In paragraph 14 of the 
memorandum of appeal in R. A- 
No. 109 of 1947-48, it was stated as 
follows: 

“Since a copy of the judgment, 
which is a common judgment for 
O. S. No. 60 of 1944 on the file of the 
District Judge, Civil Station, Banga- 
lore, and O. S. Na 56 of 1942-43 on 
the file of the District Judge, Banga- 
lore and numbered as O. S. No. 61 (A) 
of 1947, has been filed in this Hon’ble 
Court in R. A. No. 104 of 1947-48, only 
a decree copy separately drawn up for 
O. S. No. 61 (A) of 1947 is filed here- 
with.” 

27. Ground No. 
follows: i 

“The Decree is not in accordance 
with the Judgment.” 

28. The records in the above 
appeal, as well as the connected appeal 
No. 104 of 1947-48 were inspected by 
the learned Judges of the High Court 
and, they were satisfied that the above 
statements are contained in the 
memorandum of grounds accompany- 
ing the appeal. Paragraph 14 of the 
memorandum of appeal in R. A. 
No. 109 of 1947-48 clearly shows that 
though there was a common judgment 
in both the suits by the trial Court, a 
separate copy of the decree drawn up 
in O. S. No. 61-A of 1947 has been 
filed. That shows that as a fact, the 
certified copy of the decree in the said 
suit had been filed along with the 
appeal It would not have been pos- 
sible for the appellant therein to file 
a certified copy of the’ decree, unless 
the decree had been drawn up by the 


14-A was as 


R. Viswanathan v. R. Narayanaswami 
trial Court. The appellant, who was a 


[Prs. 24-31] S. C. 419 


party in the said appeal, and on whom 
a copy of the memorandum of appeal 
must have been served, should have 
known about this recital therein. Not- 
withstanding that, he never raised any 
objection before the Full Bench of the 
Mysore High Court, which heard the 
appeal that no decree copy has been 
filed. The further statement in 
ground No. 14-A, referred to above, 
could not have been taken unless a 
decree copy had been made available 
to the appellant therein and filed 
along with the appeal. The specific 
plea is that the decree as drawn up by 
the trial Court in O. S. No. 61-A of 
1947 is not in accordance with the 
judgment in the said suit. 


29. The High Court office did 


‘not return the appeal, which would 


have been the case, if a decree copy 
had not been filed. There is an en- 
dorsement, as noted by the High 
Court, in the memorandum of appeal 
made by the Receiving Clerk of the 
Mysore High Court that a court-fee 
of Re. 1/~ has been paid on the “copy”. 
The word “copy”, itis not controverted, 
refers to the decree copy on which 
a court fee of Re. 1/~ had to be affix- 
ed. There is also an additional cir- 
cumstance that in the Schedule of the 
costs attached to the decree in R. A. 
No. 109 of 1947-48, the sum of Re. 1/- 
paid on the decree copy has been made 
payable to the appellant therein, and 
it has also been included along with 
other items. 


30. There is also another cir- 
cumstanece to be noted. In the judg- 
ment of Ramaswami J., of thé Madras 
High Court, when exercising original 
jurisdiction in respect of the applica- 
tion for Probate and the suit filed by 
the members of the family, there is a 
reference to the Full Bench judgment 
of the Mysore High Court. It has been 
noted that though a common judgment 
has been delivered by the trial Court 
in the two suits, separate decrees have 
been drafted therein. This observa- 
tion clearly shows that even at that 
time it has been noted by the Madras 
High Court that a separate decree has 
been drawn up in O. S. No. 6l-A of: 
1947, 

31. All the above circumstances 
clearly show that a decree had been 
drafted in O. S. No. 61-A of 1947 and 
a certified copy of the same was filed 
by the Executors in R. A. No. 109 of 
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1947+48. Mere endorsement of the 
Ministerial Officer and the order of the 
District Judge relied on by the appel- 
do not, as rightly pointed out by 
High Court, afford any assistance 
e appellant excepting te create 
some confusion regarding the facts. 
We are in agreement with the finding 
of the learned Judges that the appeal 


` filed by the Executors, namely, R. A 


No. 109 of 1947-48 was accompanied ‘by 
a sa rer copy of the decree in O. S. 
No. 61-A of 1947 and therefore, the 
decree of the High Court cannot be 
treated as a nullity. 


ay The effect of non-filing of 
a certified copy of the decree jas well 
as the procedure to be adopted'in res- 
pect of such appeals, have been con- 
sidered by this Court in Jagat! Dhish 
ava v. Jawahar Lal Bhargava, 
SCR 918=(AIR 1961 SC 832), 
Phool Chand v. Gopal Lal, 1967-3 SCR 
153 = (AIR 1967 SC 1470) and Sha- 
kuntala Devi Jain v. Kuntal Kumari, 
1969-41 SCR 1006 = (AIR 1969 SC 
575).| As we have agreed with the 
findings of fact recorded by the High 
Court regarding the certified copy of 
cree of the trial Court, ‘having 
iled, along with the appeal R. A. 
9 of 1947-48, it is not necessary 
to deal in any great detail with 
ropositions laid down in the 














Regarding the second con- 
that there was no proper repre- 
sentation of the estate when the’ appeal 
No. 109 of 1947-48 was filed, in our 
opinion, this contention should not 
have been allowed to be raised by the 
appellant. This contention, eyen if 
accepted, is not one going to the root 
of the jurisdiction of the High: Court 
to entertain the appeal so as to make 
the decree in appeal a nullity as.claim- 
ed by) the appellant. On the: other 
hand, |this is really a matter relating to 
merits which should have been! raised 
during the hearing of the appeal. If 
the appeal was not maintainable, on 
ound available in law, the ap- 
who was a party to the said 
appeal before the Mysore High 'Court, 
should have raised it at the proper 
stage and invited a decision on the same. 
The said question requires investiga- 
tion imto various facts. No doubt, the 
High Court in the present judgment 
has dealt with that contention and re- 
jected|the same holding that the. estate 
lwas properly represented. As we are 
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of the view that such a questio 
should not have been N to bë 
raised, it is not necessary for us to 
paru this aspect further. 

3 In the result, the appeal 
fails and is dismissed. However, here 
will be no order as to costs. 


Appeal dismissed. 
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(V 59 C 82) 
(From: Allahabad)* 
K. S. HEGDE, A. N. GROVER AND 
H. R. A, JJ. 
1. The Director, Panchayat Raj, 
U. P. and another (In C. A. No. 1011 of 
1966); 2. The State of U. P. (In C. A. 
No. 1012 of 1966), Appellants v. 1. 
Babu Singh Gaur (In C. A. No. 1011 of 
1966); 2. Jugal Kishore Bhatt (In C. A. 
No. 1012 of 1966), Respondents. Mora- 
dhawaj Chauhan (In C. A. No. 1012 of 
1966) Intervener. 


Civil Appeals Nos. 1011 and 1012 
of 1966, D/- 18-11-1971. 


_ „Constitution of India, Art. 309 — 
Civil Services — A government ser- 
vant temporarily appointed does not 
get a right to the post merely because 
the post held by him is converted into 
a permanent post. Sp. Appeals 
Nos.. 298 of 1960 and 483 of 1962, D/- 
12-2-1965 and 10-11-1964, respectively, 
(All), Reversed. (X-Ref:— Art. 311). 


The respondents were appointed 
temporarily. At the time of their 
initial appointments the posts to which 
they were appointed were also tem- 
porary. Sometime after their appoint- 
ment their appointments though tem- 
porary were declared to be on sub- 
stantive capacity within the meaning of 
the order of the Governor regarding 
Fundamental Rule 26 (d) Financial 
Handbook Vol. II, Part If with retros- 
pective effect from the date of their 
first appointments to their posts. Subse- 
quently the temporary posts had been 
converted into permanent posts and 
the order which converted those tem- 
porary posts into permanent ‘posts 
specifically stated that “order regard- 
ing the confirmation of individual offi- 
cers in these posts will issue separate- 


*(Spl. Appeals Nos. 298 of 1960 and 
483 of 1962, D/- 12-2-1965 and 10- 
11-1964, respectively — All) 


LO/LO/F699/71/CWM/BNP 
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ly.” On the question whether the ser- 
vices of the respondents were validly 
terminated by the Government by 
giving one month’s notice as prescrib- 
re by. ae relevant rules framed under 


Held, that the terminations were 
valid. ATR 1958 SC 36 and AIR 1970 
SC 537 and 1969-2 SCA 124, Rel. on. 

(Para 18) 

It was clear from the Fundamen- 
tal Rule as well as the order of the 
Governor that they merely dealt with 
leave and increment. ‘That order had 
nothing to do with the nature of the 
appointment. The fact that for cer- 
tain specified purposes those tem- 
porary appointments were to be con~- 
sidered to be in a substantive capacity, 
did not mean that the appointées were 
holding the posts in question in a subs- 
tantive capacity for all purposes. For 
purposes other than mentioned in the 
order, their appointments continued to 
be temporary. (Para 10) 


It was clear from the order of 
conversion of the temporary posts in- 
to permanent posts that the Govern- 
ment wanted to separately consider the 
question as to who should he confirm- 
ed. (Para 11) 


. A temporary Government ser- 
vant does not become a permanent 
Government servant unless he gets 
that capacity either under some rule 
or he is declared or appointed by the 
Government as a permanent Govern- 
ment servant. There was no rule 
under which respondents could be 
considered as having been appointed 
either permanently or in a substantive 
capacity to permanent posts. All along 
they .continued to be temporary Gov- 
ernment servants whether the posts 
held by them were temporary posts or 
permanent posts. (Para 18) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 537 (V 57) 

= 1970 Lab IC 419, State of 

Nagaland v. G. Vasantha 
(1969) Civil Appeals Nos. 782 and 

783 of 1966, D/- 30-4-1969 = 

1969-2 SCA 124, State of 

U. P. v. Abdul Khaliq 
(1958) AIR 1958 SC 36 (V 45) 

=| 1958 SCR 828, Purshottam- 

Tal Dhingra v. Union of India 14 

Mr. G. N. Dixit, Senior Advocate, 
(Mr. O. P. Rana, Advocate, with him), 
for Appellants (In both the Appeals); 
Dr. W. S. Barlingay, Senior Advocate, 
(M/s. M. K. Pandey, S. K. Sabharwal 
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and Ganpat Rai, Advocates, with him), 
for Respondents (In both the Appeals’ 

M/s. J. P. Goyal and R. K. Bhatt, 
Advocates, for the Intervener (In. 
C. A. No. 1012 of 1966). 


The Judgment of the Court was 
delivered by 


. HEGDE, J.: These are appeals by 
special leave. A common question of law 
arises for decision in these two appeals. 
Hence it is convenient to consider them 
together, The material facts are more 
fully set out in Civil Appeal No. 1012 of 
1966. We shall set out those facts in 
detail. We shall refer to the facts of 
Civil Appeal No. 1011 of 1966 there- 
after, briefly. 


2. The respondent in Civil 
Appeal No. 1012 of 1966, Jugal Kishore 
Bhatt was appointed as the Sales-tax 
Officer on June 29, 1948 by the Gov- 
ernor of U. P. At the time of his 
appointment the posts of Sales-tax 
Officers -were temporary posts. He 
joined the service in the Sales-tax 
department at Bareilly on July 15, 
1948. His appointment was on tempo- 
rary basis. He continued to serve in 
that department as Sales-tax Officer 
until the year 1951 on temporary basis. 


. In that year the Government issued 


G. O. No. ST. 419/X-941, Paragraph 4 
of that order provided that as the posts 
detailed in the list annexed to the G. O. 
are likely to last for more than three 
years, the Governor is pleased to 
declare that the appointments made to 
those posts will be deemed to have been 
made in a substantive capacity and the 
incumbents thereof (shown in the list) 
other than those who are appointed to 
officiate in leave vacancies shall be 
treated as holders of those posts ina 
substantive capacity within the mean- 
ing of the order of the Governor regard- 
ing Fundamental Rule 26 (d) of the 
Financial Handbook, Volume I, Part IT 
with retrospective effect from the date 
of their first appointments to those 
posts. The respondent continued in 
the department as Sales-tax Officer 
until 1953. In that year the Governor 
of U. P. in exercise of the powers con- 
ferred upon him by the provisions of 
Article 309 of the Constitution made 
the following rule: 


(1) Notwithstanding anything to 
the contrary in any existing rules and 
orders on the subject, the services of 
a Government servant in temporary 
service shall be liable to termination 
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at any time by notice in writing given 
either by the Government servant to 
the ee ie authority or by the ap- 
pointing authority to the Government 
servant. 

(2) The period of such notice 
shall be one month given either by 
appginting authority to the Govern- 
ment servant, or by the Government 
servant to the appointing authority, 
provided that in the case of notice by 
the lappointing authority, the latter 
may substitute for the whole| or part 
of this period of notice, pay: in lieu 
thereof; provided further that! it shall 
be open to the appointing authority to 
relieve a Government servant! without 
any|notice or accept notice _for a 
shoyter period without requiring the 
Go 
ty in lieu of notice. 


(3) This rule shall take immediate 
effect and shall apply to all! persons 
wha are appointed hereafter in a civil 
post in connection with the affairs of 
Uttar Pradesh and who are under the 
rule making control of the Governor, 
but who do not hold a lien on any per- 
manent Government post. 
(4) In this rule “temporary ser- 
vice means officiating and substantive 
service in a temporary post, and offi- 
ciating service in a permanent post, 
under the U. P. Government. | 


(5) Nothing in this rule shall ap- 





ply Ito: 

(a) government servant |engaged 
on contract: i 

(b) government servant | not in 
whaletime employment; 

(c) government servant paid out 


of contingencies; 
(d) persons employed in 
charged establishments.” 


3. Sometime in February 1953, 
respondent was informed by the 
P. that 


work- 


the 
Commissioner of Sales-tax, U; 
his appointment would te ate on 
March 31, 1953; but he could: be re- 
loyed in the post but he | will be 
subject to the rule set out earlier. The 
respondent was asked to intimate to 
Government by March !23, 1953 
whether he was prepared to, be re- 
employed from April 1, 1953 on the 
said terms. The respondent signified 
his consent for re-appointment on the 
terms mentioned in the letter. There- 
after he continued in service up to 
March 31, 1954. Subsequently his ap- 
poirttment was extended for ia period 
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of one year from April 1, 1954 to 


o 31, 1955. 


Meanwhile by G. O. 
No. A 896/X-911 D/55 dated April 27, 
1955, the Governor was pleased to 
sanction the extension of the posts of 
Sales-tax Officers up to March 31, 
1956. 

5. On May 22, 1956, the Gov- 
ernor was pleased to issue G. O. 
No. ST-2562/X-911-A. This G. O. is 
important. Hence we shall quote the 
same in full: 

“G. O. No. ST-2562/X-911, Dated 
May 22, 1956 from the Deputy Secre- 
tary to Government to Commr. Sales 
Tax. 

Subject: Conversion of sixty one tem- 
porary posts of S. T. O. into perma- 
nent one. 

With reference to your letter No. 
E-1-Cant-13-13814/ST dated Feb. 13, 
1956, I am directed to convey the san- 
ction of the Governor to the conver- 
sion, w.e.f. April 1, 1955, of sixty one 
temporary posts of S.T.Os., in the scale 
of Rs. 250-25-600 sanctioned for the 
S.T. Department, the term of which 
was last extended upto March 31, 1956, 
in G. O. No. S. T. 896/X-911/55 Dated 
April 26, 1955 into permanent ones. 


.That G. ‘0. should be deemed to have 


been modified accordingly. Orders 
regarding the confirmation of indivi- 
dual officers in these posts will issue 
separately. 

The charge on the above account 
should be debited to the relevant pri- 
mary Units under the head “13—other 
taxes and Duties-C. Charges in connec- 
tion with the U. P. Sales Tax Act, 1948 
in the budget.” 

6. -On May 1, 1958, the State 
Government terminated the services of 
the respondent by giving him one 
month’s notice. The respondent repre- 
sented against the notice terminating 
his service but his representation was 
rejected. Thereafter he challenged the 
order of his termination before the 
Allahabad High Court by means of a 
writ petition under Art. 226 of the 
Constitution. His writ petition was ac- 
cepted by the learned single judge and 
the impugned order was set aside. That 
order was affirmed by a Division 
Bench. Aggrieved by that order, the 
government has brought this appeal. 

7. Now turning to the facts in 
Civil Appeal No. 1011 of 1966, the res- 
pondent therein was appointed as a 
temporary Panchayat Raj Inspector on 
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June 6, 1949. Officers appointed tem- 
porarily under the Panchayat Raj 
scheme were also declared to hold 
their temporary posts in a substantive 
capacity, within the meaning of the 
order of the Governor regarding Fun- 
damental Rule 26 (d) of the Financial 
Handbook Vol. II, Part I with retros- 
pective effect from the date of their 
first appointment to those posts. They 
were also made subject to the rule 
made under Art. 309 referred to ear- 
‘ier. The temporary pòsts under the 
Panchayat Raj Scheme were converted 
into permanent posts subsequently. 
The services of the respondent Babu 
Singh Gaur were terminated, by giv- 
ing him one month’s notice, on Sept- 
ember 12, 1958. Babu Singh Gaur also 
challenged his termination by means 
of a writ petition under Art. 226 of the 
Constitution before the Allahabad 
High Court. His writ petition was dis- 
missed by a single judge but in appeal 
the Letters Patent Bench allowed his 
plea and set aside the impugned order. 
The Government has appealed against 
that order. 

8. . It is admitted that the res- 
pondents in, both these appeals were 
appointed temporarily. At the time of 
their initial appointment, the posts to 
which they were appointed were also 
temporary. Sometime after their ap- 
pointment, their appointments though 
temporary were declared to be on sub- 
stantive capacity within the meaning 
of the order of the Governor regard- 
ing Fundamental Rule 26 (a) Financial 
Handbook VoL Il, Part O with retros- 
pective effect from the date of their 
first appointments to their posts. Fun- 
damental Rule 26 (d) says: 

“Tf a government servant’s tenure 
of a temporary post is interrupted by 
duty in another post or by leave other 
than extraordinary leave or by foreign 
service, such duty, leave or foreign 
service counts for increments in the 
time-scale applicable to the temporary 
post ifthe government servant returns 
to the temporary post; 

Provided that the Government 
may, in any case where they are satis- 
fied that the leave was taken on ac- 
count of illness or for any other cause 
beyond the government servants’ con- 
trol, direct that extraordinary leave 
shall be counted for increments under 
this clause.” 

9. The order of the Governor 
regarding rule 26 (d) reads thus: 
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“Under this rule if a government 
servant’s tenure of a temporary post 
is interrupted by leave, the leave counts 
for increments tothe time-scale appli- 
cable to the temporary post, but under 
clause (b) of this rule if a government 
servant officiating in a permanent post 
takes leave and returns to his officiat- 
ing tenure of that post on the expiry’ 
of the leave, the leave does not count 
for increments in the time-scale 
applicable to that post as during 
such leave he is treated as hav- 


ing reverted to his substantive 
post, if any. The difference in the 
treatment accorded to leave granted 
under similar circumstances arises 


from the fact that appointments to 
temporary posts, even of short dura- 
tion, are usually made in a substantive 
capacity. But neither the practice of 
making almost all appointments to 
temporary post in a substantive ‘capa- 
city nor the difference of treatment to 
which it gives rise is justified. There- 
fore, although these rules as they stand 
admit of both a substantive appoint- 
ments to temporary posts should be 
made only in a limited number of 
cases, as for example, when posts are 
to all intents and purposes quasi per- 
manent or when they have been sanc- 
tioned for a period of not less than 
three years, or there is reason to be- 
lieve that they will not terminate 
within that period. In all other cases, 
appointment to temporary posts should 
be made in an officiating capacity 
only.” 


10. It is clear from the rules as 
well as the order of the Governor that 
they merely dealt with leave and incre- 
ment. That order has nothing to do 
with the nature of the appointment. 
The fact that for certain specified pur- 
poses those temporary appointments 
were to be considered to be in a sub- 
stantive capacity, does not mean that 
the appointees were holding the posts 
in question in a substantive capacity 
for all purposes. For purposes other 
than mentioned in the order, their ap- 
pointments continue to be temporary. 


11. The learned judges of the 
Letters Patent Bench thought that as 
Babu Singh Gaur and Jugal Kishore 
Bhatt were holding their posts in a 
substantive capacity, though tem- 
porarily, after the posts held by them 
were made permanent, they must be 
held to have been holding those per- 
manent posts in a substantive capacity. 





Mea Ca M 


In ofr opinion this is an erroneous 
reasoning. The order which converted 
those temporary posts into permanent 
posts! specifically stated that “order 
regarding the confirmation of indivi- 
dual jofficers in these posts will issue 
separately”. At the time of the conver- 
„Sion jof temporary posts into: perma- 
nent | posts, the government ‘did not 
consider the question as to who all 
should be confirmed.. Obviously the 
government wanted to consider that 
question separately. 


2. The substantive capacity 
conferred on the officers holding tem- 
porary posts in the Sales-tax 'depart- 
ment as well as in the Panchayat Raj 
department was for a specific purpose 
i.e. counting leave for increment pur- 
pose, and for no other purpose. That 
order did not convert the appointments 
of the temporary government servants 
in those departments either into per- 
manent appointments or into, tempo- 
rary [appointments in substantive capa- 
city È permanent posts. i 
3 A temporary government 
pervant does not become a petmanent 
overnment servant unless he gets that 
capacity either under some rule or he 
is E or appointed by the gov- 
ernment as a permanent government 
servant. Our attention has not been 
invited to any rule under which res- 
pondents in-these appeals can be consi- 
dered as having been appointed either 
permanently or in a substantive capa- 
city. to permanent posts. All along they 
continued to be temporary government 
servants whether the posts ‘held by 
them were ‘temporary posts or: perma- 








nent} posts, i 
44, This Court in Purshottam 
Lal Dhingra v. The Union of India, 


1958 SCR 828 = (AIR 1958 SC 36) 
considered in detail the nature of posts 
held! by government servants. i Dealing 
with the question of substantive ap- 
poi ent of a person to a temporary 
post; this Court observed at pp. 842 
and |843 of the report: 


"The substantive appointment toa 
temporary post, under the rules, used 
to give the servant so appointed cer- 
tain) benefits regarding pay and leave, 
but was otherwise on the same footing 
as appointment to a temporary post on 
probation or on an officiating basis, 
that) is to say, terminable by notice 
except where under the rules ipromul- 
gated in 1949 to which reference will 
hereafter be made, his service had 
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ripened into what is called a quasi-per-. 
manent service.” 


15. It may be noted that in 
that case this Court was considering 
the effeet of Fundamental Rules. In 
these appeals also we are concerned 
with those Rules. After dealing with 
the nature of the various appointments 
this Court observed: 


“The position may, therefore, be 
summarised as follows: In the absence 
of any speciak contract the substantive 
appointment to a permanent post gives 
the servant so appointed a right to 
hold the post until, under the rules he 
attains the age of superannuation or 
is compulsorily retired after having 
put in the prescribed number of years’ 
service or the post is abolished and his 
service cannot be terminated except 
by way of punishment for misconduct, 
negligence, inefficiency or any other 
disqualification found against him on 
proper enquiry after due notice to him. 
An appointment to a temporary post 
for a certain specified period also gives 
the servant so appointed a right to 
hold the post for the entire period of 
his tenure and his tenure cannot be 
put an end to during that period un- 
less he is, by way of punishment, dis- 
missed or removed from the service. 
Except in these two cases, the appoint- 
ment to a post, permanent or tempo- 
rary, on probation or on an officiating 
basis or a substantive appointment to 
a temporary post gives to the servant 
so appointed no right to the post and 
his service may be terminated unless 
his service had ripened into. what is, 
in the service rules, called a quasi- 
permanent service.” 


16. In State of Nagaland v. G. 
Vasantha, AIR 1970 SC 537 this Court 
was called upon to decide the validity 
of termination of service of a govern- 
ment servant by giving him notice of 
termination as prescribed in the rele- 
vant Rules. Therein, the concerned 
government servant had been appoint- 
ed purely on a temporary basis. The 
post to which he was appointed was 
also a temporary first. Sometime after 
his appointment that post was convert- 
ed into a permanent post. But his ser- 
vices were terminated. The question 
was whether because of the conversion 
of the post into a permanent post, he 
ceased to be a temporary government 
servant. Reversing the decision of the 
High Court of Assam and Nagaland, 
this Court held that the fact that the 
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post which he was holding was convert- 
ed into a permanent post did not con- 
fer on him any additional right. His 
service was terminable by giving him 
the prescribed notice under the Rules. 


17. A question similar to the 
one before us came up for considera- 
tion before this Court in State of U. P. 
v. `Abdul Khalik, Civil Appeals Nos. 
782. and 783 of 1966 D/- 30-4-1969 (SC). 
The facts of that case were substan- 
tially similar to the facts in these ap- 
.peals, Therein this Court reversing the 
decision of the Allahabad High Court 
held that the service of the respondent 
therein was validly terminated by 
giving him one month’s notice. Speak- 
ing for the Court Sikri J. (our porani 
Chief Justice) observed: 


“The learned Counsel for the State 
contends that the plaintiff was a tem- 
porary servant and his services were 
liable to be terminated on a month’s 
notice and the fact that he was hold- 
ing appointment as temporary substan- 
tive does not make the plaintiff a per- 
manent government servant. There is 
force in this contention. The learned 
Counsel for the plaintiff was not able 
to point out any material to show that 
a person who is appointed temporary 
substantive can be equated with a per- 
manent government servant. It is 
clear from the order dated May 22, 
1956, that only certain posts were made 
permanent while by the order dated 
December 12, 1957, certain other per- 
sons were made permanent govern- 
ment servants. The plaintiff cannot 
claim to be a permanent government 
servant till he is declared or appointed 
as such,” 


18. In that case this Court had 


ratio of that decision completely covers 
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ly because the post held by him is con- 
verted into a permanent post. 


19. For the reasons mentioned 
above, we allow these appeals, set aside 
the orders of the High Court and dis- 
miss the writ petitions, but in the cir- 
cumstances of the case, we direct the 
parties to bear their own costs both in 
this Court as well as in the High Court. 


20. Before leaving these cases, - 
we would like to impress on the gov- 
ernment the hardship that is likely to 
be caused to the respondents in these 
appeals. Babu Singh Gaur was appoint- 
ed as far back as 1949 and Jugal Kish- 
ore Bhatt in the year 1948. They have 
served the government for avery long 
time. At this late stage in their lives, 
it would be very difficult for them to 
seek other employment. These are 
eminently fit cases where the govern- 
ment should find a way to absorb them 
in its service. 

Appeals allowed. 
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(From: Madras)* 

S. M. SIKRI, C. J., J. M. SHELAT, 
A. N. RAY, I. D. DUA, S. C. ROY, 
D. G. PALEKAR AND G. K. 
MITTER, JJ. 


L. Jagannath etc. Appellants v. 
The Authorised Officer, Land Reforms, 
Madurai and another. ete, Respondents 
S. B. Viswanatha Chettiar Lt. Col. 
Maharaj Himmat Singhji, Interveners. 


Attorney General for India. Advo- 
cate General for the State of West 
Bengal; Advocate General for the 
State of Uttar Pradesh; Advocate 
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entators like Willoughby and 
have great persuasive force, 
need not interpret. Indian Con- 


it necessary to scrutinise too 
the decisions wherein views ap- 


(Para 22) 
) Constitution of India, Art. 245 


to Constitution as amended by 
Constitution (Seventeenth Amend- 
ment); Act (1964) by including Madras 
Land |Reforms (Fixation of Ceiling on 
Land) Act (58 of 1961) in that Sche- 


dule have cured the defects of ‘consti- 


tutional invalidity in that Act since 
the date of its enactment and it is not 
mecessary for the State Legislature to 
reenact it. (X-Ref:—Art. 31-B and 
Schedule 9 Item 46). Case law discuss- 
ad. (Para 23) 


Article 31-B and the Ninth Sche- 


dule have cured the defect, if any, in 


the various Acts mentioned in the said 
Schedule as regards any unconstitu- 
‘tionality alleged on the ground of in- 
fringement of fundamental rights, and 
by the express words of Arts. 31-B 
such ¢uring of the defect took place 
with retrospective operation from the 
dates ion which the Acts were put on 
the statute book. These Acts even if 
void gr inoperative at the time when 
they were enacted by reason of infrin- 
gemerit of Art. 13 (2) of the Constitu- 
tion, assumed full force and vigour 
from the respective dates of their enact- 
ment | after their inclusion in the 
Ninth| Schedule read with Art. 31-B 
of the Constitution. The States cannot, 
at ri time, cure any defect arising 





from the violation of the provisions of 
Part of the Constitution and there- 
fore the objection that the Madras 
Ceilings Act should have been re- 
enacted by the Madras Legislature after 
the Seventeenth Constitutional Amend- 
ment came into force is meaningless. 

tee (Para 23) 
(C) Constitution of India, Sch. 7 
List 2 Entry 18 — Law in respect of 
rights |in or over land — Madras Land 
Refo (Fixation of Ceiling on Land) 
Act (S8 of 1961) is covered by entry 18 
of List 2 read with entry 42 of List 3 
and as such State Legislature is com- 
petent| to enact this law in order to 
‘acquire surplus land so as to give 
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A-L R, 


effect to policy in Art. 39, (X-Refs 
Art. 39, Sch. 7 List 3 Entry 42)—~ 
(X-Ref: Tenancy Laws—Madras Land 
Reforms (Fixation of Ceiling on Land) 
Act (58 of 1961), S. 5). Case law dis- 
cussed. 


` (Para 29) 


„_ Entry 18 of List 2 is meant to con- 
fer the Widest powers on the State 
Legislature with regard to rights in 
or over land and such rights are not to 
be measured by or limited to the rights: 
as between landlords and tenants or 
the collection of rents. The words 
which follow the expression “rights in 
or over land” are merely by way of 
illustration. If the State wants to en- 
force a measure of acquiring lands of 
people who hold areas over a certain 
ceiling limit so as to be able to distri- 
bute the same among the landless and 
other persons, to give effect to the 
directive principles in Art. 39 (b) and 
(c) such a measure does not transgress 
the limits of the legislative field be- 
cause it serves to remove the disparity 
in the ownership of land. Persons who 
lose the ownership of lands in excess 
of the ceiling imposed are compensat~ 
ed for the lands acquired by the State 
and distributed among others. Acqui- 
sition of Jand would not directly be 
covered by Entry 18 of List 2 but read - 
with Entry 42 in List 3 the State has 
the competence to acquire surplus 
land So as to give effect to the policy 
in Art. 39. (Para 29) 
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Chatterjee, Advocate of M/s. Sukumar 
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.... The Judgment of the Court was 
delivered by 


MITTER, J.: In all the above mat- 
ters there is a common attack on the 
validity of the Madras Land Reforms 
(Fixation of Ceiling on Land) Act, 
1961. The Act received the assent of 
the President on the 13th April, 1962 
and was published in the official gaze- 
tte on the 2nd May, 1962. It is styled 
“An Act to provide for fixation of 
ceiling on agricultural land holdings 
and for certain other matters connect- 
ed therewith in the State of Madras.” 
The preamble to the Act shows that it 
was passed. in furtherance of the 
directive principles of State policy as 
embodied in Art. 39 of the Constitu- 
tion and in particular, clauses (b) and 
(c) thereof, namely, that the ownership 
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- and control of the material resources 
of a community were to be so distri- 
buted as best to subserve the common 
' good! and that the operation of the 
erongune system did not result in the 
` concentration of wealth and means of 
, production to the common detriment. 
, The Act sought to achieve this by ac- 
quiring agricultural land from persons 
owning large holdings of it and distri- 
buting the same to the landless and 
other! persons so as to reduce the dis- 
parity in the ownership thereof. This 
was attempted to be brought about by 
fixing a ceiling on the holdings of 
_ agricultural land holdings so as to ren- 
. der the surplus available for distribu- 
tion. 
The scheme of the Act In a 
nut-shell is as follows. By Chapter II 
of the Act containing sections 5 to 18 
a ER is made for the fixation of 
ceili of land holdings, furnishing of 
re by persons holding land in ex- 
cess of the limits specified, prepara- 
tion and publication of draft statements 
as regards land in excess of the ceiling 
area, | exclusion of certain land from 
calculation of ceiling area and acquisi- 
‘tion of surplus land after the publica- 
tion of the final statement as envisag- 
ed in| the Chapter. In particular, S. 5 
fixes |the ceiling on holdings of land 
of every person and every family. Sec- 
ı tion 7iprovides that subject to the pro- 
‘visions of Chapter VIII no person shall 
be entitled to hold land in excess of 
‘the ceiling area. Sections 8 to 16 pro- 
vide for submission of return, obtain- 
ing of particulars and determination of 
the surplus land of a person. Section 18 
provides for publication: of notification 
by Government to the effect that 
the surplus land is required for a public 
purpose. 


i 3 Chapter III of the Act pro- 
| vides for ceiling on future acquisitions, 
enquiries into the bona fides and vali- 
dity of transfers between the date of 
the commencement of the Act and the 
notifi ation thereafter, and the effect 
of ce future transfers. Chapter VI 
‘provides for determination of compen- 
sation! for land acquired by Govern- 
ment under the provisions of the Act. 
Section 50 — the opening section in 
r VI — provides for payment 












ose Bo title and interest is 
ter TI. Section 55 provides for payment 


of compensation either in cash or in 
bonds or partly in cash and partly in 
bonds. Chapter IX provides for exem- 
ptions in certain cases from the provi- 
sions of the Act. Chapter XIII provi- 
des for disposal of the land acquired 
by the Government under the Act. 


4. Section 3 is the definition 
section. Under cl. (7) thereof ‘ceiling’ 
area means the extent of land which a 
person is entitled to hold under S. 5. 
By cl. (11) ‘the date of commencement 
of the Act’ was fixed as the 6th April, 
1960 Le. the date on which the Madras 
Land Reforms (Fixation of Ceiling on 


_ Land) Bill, 1960 was published in the 


official gazette. A “family” for the 
purpose of the Act is given an artifi- 
cial definition in cl. (14). It means in 
relation to any person, the wife or hus- 
band as the case may be, of such per- 
son and his or her— 

(i) minor sons and unmarried 
daughters, an 

(ii) minor grandsons and unmarri- 
ed grand-daughters in the male line, 
whose father and mother are dead. 
Under the Explanation to the clause 
‘minor sons’ and ‘minor grandsons’ are 
not to include sons or grandsons— 

(i) between whom and the other 
members of the family, a partition by 
means of a registered instrument, hag 
taken place; or 


(ii) in respect of whose family pro- 
perties a pre ary decree for parti- 
tion has been passed; before the com~ 
mencement of the Act. Under cl (19) 
‘to hold land’ means with its gram- 
matical variations and cognate expres- 
sions, to own land as owner or to pos- 
sess or enjoy land as possessory mort- 
gagee or as tenant or as intermediary 
or in one or more of those capacities. 
Under cl. (34) ‘person’ includes any 
trust, company, family, firm, society 
or association of individuals, whether 
incorporated or not. Under cl. (45) 
“surplus land” means the land held by 
@ person in excess of the ceiling area 
and declared to be surplus land under 
Ss. 12, 18 or 14 


5. The Act was challenged by 
writ petitions filed in this Court in 
1963 (A. P. Krishnaswamy Naidu 
v. State of Madras 1964-7 SCR 82= 
(AIR 1964 SC 1515) ) on the ground that 
its provisions violated Arts. 14, 19 and 
31 (2) of the Constitution. The first at- 
tack was at S. 5 of the Act laying down 
the ceiling area and the second at sec- 
tion 50 of the Act read with Schedule ’ 
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IO thereof which provided for com- 
pensation. It was urged that the Act 
was not protected under Art. 31-A of 
the Constitution relying on the judg- 
ment of this Court in Karimbil Kunhi- 
koman v. State of Kerala, 1962 Supp 
(1) SCR 829 = (AIR 1962 SC 723). This 
Court held that the definition of 
‘family’ in S. 3 (14) was artificial and 
resulted in discrimination between per- 
sons equally circumstanced thus violat- 
ing Art. 14. The Court also held that 
the provisions contained in S. 50 of the 
Act read with Schedule III with res- 
pect to compensation were also discri- 
minatory and these two sections viz., 
Ss. 5 and 50, being the pivotal provi- 
sions of the Act the whole Act had to 
be struck down as unconstitutional 
The judgment was rendered on 9th 
March, 1964. 

6. It appears that similar at- 
tacks had been made not only 
to the above Madras Act but to 
several Acts of other States im- 
posing ceilings on the holding of 
land and attempting to effect simi- 
Tar agrarian reforms. To shield these 
Acts against such attacks Parliament 
passed the Constitution (Seventeenth 
Amendment) Act on the 20th June 
1964. The Statement of Objects and 
Reasons for the Act shows that inas- 
much as 


“Several State Acts relating to 
land reform were struck down on the 
ground that the provisions of those 
Acts were violative of articles 14, 19 
and 31 of the Constitution and that the 
protection of article 31-A was not 
available to them” 
it was “proposed to amend the defini- 
tion of “estate” in article 31A of the 
Constitution by including therein lands 
held under ryotwari settlement as also 
other lands in respect of which provi- 
sions are normally made in: land re- 
form enactments” and it was also “pro- 
posed to amend the Ninth Schedule by 
including: therein certain State enact- 
ments relating to land reform in order 
to remove any uncertainty or doubt 
that may arise in regard to their vali- 
dity”. Accordingly Parliament passed 
the Seventeenth Amendment Act 
effecting change not only in Art. 31-A 
of the Constitution by adding a pro- 
viso after the existing proviso in cl. (1) 
but also substituting a new sub- 
clause (a) in clause (2) and including in 
the Ninth Schedule no less than forty- 
four Acts of different States of which 


item 46 was the Act struck down by 
this Court. : 

7. The Seventeenth Amend- 
ment Act was itself challenged in the 
case of Sajjan Singh v. State of Rajas- 
than, 1965-1 SCR 933 = (AIR 1965 SC 


845). A number of writ petitions were 


filed in this Court under Art. 32 of the 
Constitution in the year 1966, Golak- 
nath v. State of Punjab, 1967-2 SCR 
762=(AIR 1967-SC 1643), challenging 
not only the validity of the Constitu- 
tion Seventeenth Amendment Act of 
1964 but also Constitution Fourth 
Amendment Act, 1955 and Constitu- - 
tion First Amendment Act, 1951 in so 
far as they affected the petitioners’ 
fundamental rights. The first petition 
in that group of cases was filed by a 
group of persons against an order made 
by the Financial Commissioner, Punjab 
holding that an area of 418 standard 
acres was surplus in the hands of the 
petitioners under the provisions of the 
Punjab Security of Land Tenures Act 
X of 1953 read with S. 10-B thereof. 
Five learned Judges of this Court held 
all the amendments to be valid, while 
four others concurred in the judgment 
delivered by Subba Rao, C. J. holding 
that although the above Amendment 
Acts abridged the scope of the funda- 
mental rights thus violating article 13 
of the Constitution they could not be 
struck down because of the earlier 
decisions of this Court to the contrary. 
One learned Judge took the view that 
the fundamental rights were outside 
the amendatory process if the amend- 
ments sought to abridge or take away 
any of those rights: but the First, 
Fourth and Seventh Amendments be- 
ing part of the Constitution, by acqui- 
escence for a long time could not be 
challenged and they contained autho- 
rity for the Seventeenth Amendment. 
The judgments in Golaknath’s case 
(supra) were rendered on 27th Febru- 
ary, 1967. 


8. In the meanwhile a large 
number of writ petitions were filed in 
the Madras High Court in the years 
1964 and 1965 challenging the validity 
of the Madras Act of 1961 and the 
main attack on the Act was two-fold. 
It was urged that the Act having been 
struck down as invalid by this Court in 
Krishnaswami Naidu’s case, 1964-7 
SCR 82 = (AIR 1964 SC 1515) (supra) 
it was non est and was void ab initio 
and Art. 31-B could not validate it 
without a separate Validating Act 
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pang Pana by the Madras Legislature, 
and, secondly, the Act was incompetent 
for want of legislative power of the 
State. The second attack was levelled 
on a| wide front before the Madras 
High) Court, but before us learned 
counsel did not go so far in his chal- 
Jengd to the legislative competence of 
the State to pass the Act. 


On the first point, learned 
counsel’s contention may be surnmaris- 
ed as follows. He urged that this Court 
having declared the Ceiling Act of 1961 
void Junder the provisions of Art. 13 
- sub-cl. (2) of the Constitution we must 
proceed on the basis that the legisla- 
tion was void ab initio inasmuch as it 
did not lie within the power of the 
State to make any law which abridged 
the rights conferred by Part III of the 
Constitution. In other words, it was 
said born the measure was non est or 








still-born and any validating measure 
could not instil life therein. It was 
yd that the effect of the Act being 
struck down by this Court was as if it 
‘had been effaced from the statute book 
and to make any such Act operative, it 
was hecessary not only to give it the 
protection against violation of funda- 
mental rights as was sought to be done 
by 31-B but to get the State of 
Mad to re-enact the provisions 
thereof. Learned counsel drew our at- 
tention to several decisions of this 
Court in support of his argument and 
we shall take note of them in the order 
in which they were placed before us. 


10. The first case referred to 
ehram Khurshid Pesikaka v. The 
of Bombay, 1955-1 SCR 613 = 
(AIR 11955 SC 123). In this case the 
main question turned on the interpre- 
tation of the Bombay Prohibition Act 
XXV lof 1949 and the effect of striking 
down|some of the provisions therein by 
this Court in The State of Bombay v. 
F. N. [Balsara, 1951-1 SCR 682 = (AIR 
1951 SC 318). In Balsara’s case this 
Court had held that the provisions of 
the ‘er including clause (b) of S. 13 





was 
State 


in so far as they affected the consump- 
tion or use of liquid medicinal and 
toilet | preparations containing alcohol, 
were |invalid and save the provisions 
AGY mentioned the rest of the 
Act was valid. It was also held that the 
decision declaring some of the provi- 
sions pf the Act invalid did not affect 
the validity of the rest of the Act. The 
effecti of partial declaration of the in- 
validity of S. 13 (b) had to be consider- 





ed by a Constitution Bench of this 
Court in Pesikaka’s case (supra). Ac- 
cording to Mahajan C. J. who delivered 
oo of the majority Judges (see 
p. : 


“The constitutional invalidity of a 

part of section 13 (b) of the Bombay 
Prohibition Act having been declared 
by this Court, that part of the section 
ceased to have any legal effect in judg- 
ing cases of citizens and had to be 
regarded as null and void in determin- 
ing whether a citizen was guilty of an 
offence.” 
His Lordship also observed that in 
India there was no scope for the ap- 
plication of the American doctrine 
enunciated by Willoughby that the de- 
claration by a court of unconstitu- 
tionality of a statute which was 
in conflict with the Constitution 
affected the parties only and there 
was no judgment against the sta- 
tute. The American doctrine was 
held not to be applicable to India in 
view of Art. 14i of the Constitution 
under which the law declared by the 
Supreme Court is to be binding on all 
courts within the territory of India. 
According to his Lordship: 


t.. once a law has been struck 
down as unconstitutional law by a 
Court, no notice can be taken of that 
law by any Court, and in every case 
an accused person need not start pro- 
ving that the law is unconstitutional.” 
It is however to be noted that Das, J. 
(as he then was) took a different view 
and pointed out that the section ie. 
section 13, in its entirety was still en- 


forceable against all non-citizens. 
He found himself unable to ac- 
cept the proposition put forward 
by Field J. in Norton v, Shel- 


-by County, (1885-86) 30 L Ed 178 that 


a law declared to be unconstitutional 
was to be treated as inoperative as 
though it had never been passed. In 
particular he relied on the fact that the 
Bombay Act was a pre-Constitution 
Act and was certainly valid before the 
26th November, 1950. 


11. In Saghir Ahmad v. The 
State of U. P. 1955-1 SCR 707 = (AIR 
1954 SC 728) the second case referred 
to, this Court had to consider the effect 
of the amendment of Art. 19 (6) of the 
Constitution by the Constitution First 
Amendment Act of 1951 which enabl- 
ed the State to carry on any trade or 
business either by itself or through 
corporations owned and controlled by 
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the State to the exclusion of private 
citizens wholly or in part. It is to be 
noted that this provision of Art. 19 (6) 
which was introduced by the amend- 
ment of the Constitution in 1951 was 
not in existence when the U. P. Road 
Transport Act (Act II of 1951) was 
passed and it was held that the amend- 
ment of the Constitution which came 
later could not be invoked to validate 
an earlier legislation which must be 
regarded as unconstitutional when it 
was passed. In delivering the judg- 
ment of the Court, Mukherjea, J. re- 
marked (see at p. 728): 


“The amendment of the Constitu- 

tion which came later, cannot be in- 
voked to validate an earlier legislation 
which must be regarded as unconsti- 
tutional when it was passed.” 
Counsel relied particularly on the fol- 
lowing passage from Cooley’s Consti- 
tutional Limitations (Vol. I, p. 384 
note) quoted by Mukherjea, J.: 

ta statute void for unconstitu- 
tionality is dead and cannot be vitalis- 
ed by a subsequent amendment of the 
Constitution removing the constitu- 
sone objection but must be re-enact- 


12. Strong reliance was placed 
on certain observations of this Court 
in Deep Chand v. The State of Uttar 
Pradesh 1959 Supp (2) SCR 8 = (AIR 
1959 SC 648). In Deep Chand’s case 
the constitutionality of the U. P. Trans- 
port Service (Development) Act, .1965, 
the validity of the scheme of nationali- 
sation framed and the notifications 
issued by the State Government there- 
under were challenged. Subba Rao, J. 
(as he then was) who spoke for the 
Judges constituting the majority dis- 
cussed in detail the distribution of 
legislative powers under the Constitu- 
tion and the effect of any statute 
offending Art. 13. He posed the ques- 
tion: if Arts. 245 and 13 (2) define the 
ambit of the power to legislate, what 
is the effect of a law made in excess 
of that power? According to him the 
American Law gave a direct and defi- 
nite answer to this question. He quoted 
from Cooley in his “Constitutional 
Limitations” (Eighth Edition, Vol. I) 
at p. 382 where the learned author 
said: 

‘When a statute Is adjudged to be 
unconstitutional, it is as if it had never 
been... And what is true of an act 
void in toto is true also as to any part 
of an act which is found to be uncon- 


stitutional, and which, consequently, 
is to be regarded as having never, at 
any time, been possessed of any legal 
force.” 

The learned Judge also quoted from 
cree on Constitutional Law at 
p. 34: 

“The legal status of a legislative 

provision in so far as its application 
involves violation of constitutional pro- 
visions, must however be determined 
in the light of the theory on which 
Courts ignore it as law in the decision 
of cases in which its application pro- 
duces unconstitutional results. That 
theory implies that the legislative pro- 
visions never had legal force as appli- 
ed to cases within that clause.” 
The learned Judge analysed the deci- 
sions of this Court in a number of cases 
and summarised the result thereof in 
the following propositions (see at p. 40) 
; *(i) Whether the Constitution af- 
firmatively confers power on the legis- 
lature to make laws subject-wise or 
negatively prohibits it from infringing 
any fundamental right, they represent 
only two aspects of want of legislative 
power; 

(ii) ‘the Constitution in express 
terms makes the power of a legislature 
to make laws in regard to the entries 
in the Lists of the Seventh Schedule 
subject to the other provisions of the 
Constitution and thereby circumscribes 
or reduces the said power by the limi- 
tations laid down in Part III of the 
Constitution; 

(iii) it follows from the premises 


-that a law made in derogation or in 


excess of that power would be ab initio 
void wholly or to the extent of the 
contravention as the case may be; and 

(iv) the doctrine of eclipse can be 
invoked only in the case of a law valid 
when made but a shadow is cast on it 
by supervening constitutional inconsis- 
tency or supervening existing statu- 
tory inconsistency; when the shadow 
is removed, the impugned Act is freed 
from all blemish or infirmity.” 
Applying the aforesaid principles to 
the case before the Court the learned 
Judge held that the validity of the Act 
could not be tested on the basis of the 
Constitution (Fourth Amendment) 
Act, 1955 but only on the terms of the 
relevant articles as they existed prior 
to the amendment. 

13. It must be noted that Das, 
C. J. with whom Sinha J. concurred 
did not think fit to embark upon the 
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ssion of the question, namely, 
whether the provisions of Part III of 
-the Constitution enshrining the funda- 
mental rights were mere checks or limi- 
tations on the legislative competency 
| conferred on Parliament and whether 
| the Dein e of eclipse was applicable 
+ only |to preConstitution laws or those 
' which fell under Article 13 (2) of the 
Constitution. 


: 14. The Seventeenth Amend- 
; ment! Act, 1964 came up for considera- 
i tion in-the case of 1965-1 SCR 933 = 
| 1965 SC 845) (supra). Among 
, the points there canvassed in support 
, of ce petitions under Article 32 of 


' dise 





nstitution was one based on the 

at the Seventeenth Amendment 
| was 4 legislative measure in respect of 
land and since Parliament had no right 
to make a law in respect of a land, the 
| Act was invalid; and since the Act 
ped ir to set aside decisions of 
Cou f competent jurisdiction: it was 
; unco Mnaona, Although the Court 
| uphe T the validity of the amendment, 
a doubt was expressed by Mudholkar, 
15 as|to whether Parliament could 
‘validate a State law dealing with land. 
oe eee to the learned Judge only 
itbat lature has power to validate 
is law] hich has a power to enact the 
W. 


] 15. On behalf of some of the 
irespondents and the intervener, the 
ey of India, it was argu- 


ed that no re-enactment of the Act 
was ecessary. Our attention was 
dra to the wide scope of Art.. 31-B 
bok n) sought to cure the defect, if 


the Acts specified in the Ninth 
orale on the ground that any such 
Act or any provision thereof was in~ 
sonals ent with or took away or 
ed ‘ad e age rights con- 
$ ; ‘provisions of 
Part of ne Constitution. The. words 
31-B, it was argued, made 
am ly clear that this was sought to 
e not only prospectively but 
ectively by the use of the words 
None of the Acts..... shall be 
ideemed to be void or ever to have be- 
come void on the ground of the incon- 
mentioned.” The removal of 
the fhe ddbect was to have effect 
- “Notwithstanding any judgment, 
ape or order of any Court or tribu- 
toithe contrary.” 
z3 Ava words, this meant that if the 
defect in any such Act had been the 
subject matter of any decision. of a 











Court of law and any provision of the 
Act had been held to be void as being 
inconsistent with Part II of the Cons- 
titution such judgment, decree or order 
was not to be operative on the provi- 
sions of the Act. In effect, it was con- 
tended that the inclusion of an Act in 
the Ninth Schedule to the Constitution 
read with Art. 31-B overrode and . 
rectified’ all defects in the Act 
because of inconsistency of- any 
provision therein with any of: 
the fundamental rights confer- 
red by Part IJI of the Constitution, as 
from the date of the commencement of 
the. Constitution, no matter whether 
the defect had been pointed out in. any’ 
judgment of a Court of law and the 
Act held to be void on that ground. 


16. Counsel for the respondent 
and the interveners drew our atten- 
tion to the dicta of learned Judges of 
this Court in several decisions which 
according to them fortified their con- 
tention. The first case referred to by 
the learned Attorney-General was that 
of State of Maharashtra v. M. D. Patil, 
1968-3 SCR 712 = (AIR 1968 SC 1395) 
where the judgment of a. Bench of 
Seven Judges of this Court was deli- 
vered by our present Chief Justice. 
The Act impugned there was the 


- Maharashtra State Agricultural Lands 


(Ceiling on Holdings) Act, 1961 as 
amended by Act: 13 of 1962. The 
preamble to that Act is practically 
identical with that of the Madras Act 
which is, under consideration in this 
ease, It was contended on behalf of 
the appellants there that Art. 31-B did 
not protect from challenge on` the 
ground of violation of fundamental 
rights the provisions of the Acts 
amending Agricultural Lands (Ceiling ` 
on Holdings) Act, 1961 as_ originally 
enacted and that the Seventeenth 
Amendment Act in spite of the deci- 
sion in Golaknath’s case, 1967-2 SCR 
762 = (AIR 1967 SC 1643) (supra) was 
invalid. Negativing these contentions 
it was said (see at p. 719): 

eee the High Court was right 
in holding that Art. 31-B does protect 
the impugned Act from challenge on 
the ground of violation of fundamental 
rights. There is no doubt that Arti- 
cle 31-B should be interpreted strictly. 
But even interpreting it. strictly, the 
only requirement which is laid down 
by Art. 31-B is that the Act should be 
specified in the Ninth Schedule.” 
Section 28 of the Act which was the 


+ 
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main target of attack and which the 
High Court had originally found as 
violating Art. 14 of the Constitution 
was held to be protected under Arti- 
cle 31-B from the ground of attack 
based on infringement of Art. 14. . 


17. In Bhikaji Narain Dhakras 
v. The State of Madhya Pradesh, 1955- 
2 SCR 589 = (AIR 1955 SC 781) the 
petitioners who carried on their busi- 
ness as stage carriage operators of 
Madhya Pradesh for a number of years 
challenged the validity of the C. P. & 
Berar Motor Vehicles (Amendment) 
Act, 1947 which amended the Motor 
Vehicles Act, 1939 and conferred ex- 
tensive powers on the Provincial Gov- 
ernment including the power to create 
a monopoly of the motor transport 
business in its favour to the exclusion 
of all motor transport operators. In 
exercise of the powers conferred by 
the new Section 43 (1) (iv) a notifica- 
tion was issued on 4th February, 1955 
declaring the intention of the State 
Government to take up certain routes. 
The petitioners contended that with 
the commencement of the Constitution 
the Act became void under the provi- 
sions of Article 13 (1) and reliance was 
placed on the decision of 1955-1 SCR 
707 = (ATR 1954 SC 728) (Supra). The 
contention put forward on behalf of 
the respondents was that the Consti- 
tution (First Amendment) Act, 1951 
and the Constitution (Fourth Amend- 
ment) Act, 1955 had the effect of re- 
moving the inconsistency and the 
Amending Act II of 1948 became 
operative again. It was argued on 
behalf of the petitioners that the im- 
pugned Act being void under Art. 13 
(1) was dead and could not be revivifi- 
ed by any subsequent amendment of 
the Constitution but had to be re- 
enacted. This contention was turned 
down in the unanimous decision of 
this Court. It was said that the Act 
"did not become void independent- 
ly of the existence of the rights 
guaranteed by Part IN. In other 
words, on and after the commencement 
of the Constitution the existing law, as 
a result of its becoming inconsistent 
with the provisions of Article 19 (1) 
(g) read with Clause (6) as it then 
stood, could not be permitted to stand 
in the way of the exercise of that 
fundamental right. Article 13 (1) by 
teason of its language cannot be read 
as having obliterated the entire por- 
tion of the inconsistent law or having 
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wiped it out altogether from the sta- 
tute book. Such law existed for all 
past transactions and for enforcement 
of rights and liabilities accrued before 
the date of the Constitution, as was 
held in Keshavan Madhava Menon’s 
ere ate SCR 228 = (AIR 1951 SC 
It was also observed that the 


“American authorities can have no 
‘application to our Constitution. All 
Jaws, existing or future, which are in- 
consistent with the provisions of 
Part III of our Constitution are by the 
express provision of Article 13, render- 
ed void “to the extent of such incon- 
sistency.” Such laws were not dead 
for all purposes......... It is true that 
as _the amended Clause (6) (of 
Article 19) was not made retrospec- 
tive the impugned Act could have no 
operation as against citizens between 
the 26th January 1950 and the 18th 
June 1951 and no rights and obliga- 
tions could be founded on the provi- 
sions of the impugned Act during the 
said period whereas the amended 
clause (2) by reason of its being ex- 
pressly made retrospective had effect 
even during that period. But after 
the amendment of clause (6) the im- 
pugned Act immediately became fully 
operative even against citizens.” 

18. In M. P. V. Sundararamier 
& Co. v. The State of Andhra Pradesh, 
1958 SCR 1422 = (AIR 1958 SC 468), 
Venkatarama Aiyar, J. speaking for 
the majority of the Court discussed at 
some length the different aspects of 
the unconstitutionality of a statute. 
Speaking for the Court he said (at 
p. 1468): i 

“In a Federal Constitution where 
Iegislative powers are distributed be- 
tween different bodies, the competence 
of the legislature to enact a particular 
law must depend upon whether the 
topic of that legislation has been 
assigned by the Constitution Act to 
that legislature. Thus, a law of the 
State of an Entry in List I, Sch. VII of 
the Constitution would be wholly in- 
competent and void. But the law 
may be on a topic within its compe- 
tence, as for example, an Entry in 
List II, but it might infringe restric- 
tions imposed by the Constitution on 
the character of the law to be passed 
as for example, limitations enacted in 
Part II ofthe Constitution. Here also, 
the law to the extent of the repugn- 
ancy will be void. Thus, a legislation 


: they 









its competence but violative of 
itutional limitations have both 
e reckoning in a Court of law; 
are both of them unenforceable. 


' But does it follow from this that both 


com 


the laws are of the same quality and 
character, and stand on the same foot- 
me fbr all purposes? This question has 

een 
numerous decisions in the’ American 
Co , and the preponderance of 
authority is in favour of the view that 
while a law on a matter not within the 
tence of the legislature is a nul- 
lity, a law on a topic within its com- 


` peterice but repugnant to the consti- 


' tutio 


Jin 


_ brea 


legis. 
. quisite. 


' but its provisions 


al prohibitions is only unen- 
ble. This distinction has a 
ial bearing on the present dis- 
n. If a law is on a field not with- 

domain of the legislature, it is 
absolutely null and void, and a subse- 
quent cession of that field to the legis- 
lature will not have the effect of 
j life into what was a still- 
piece of legislation and a fresh 
tion on the subject would be re- 

But if the law is in respect of 
er assigned to the legislature 
disregard constitu- 
prohibitions, though the law 


force 
mate 
cussi 





born 


am 


tion 


' would be unenforceable by reason of 


' thos 


. loug 


` as th 


' the 


prohibitions, when once they 
emoved, the law will become 
ve without re-enactment.” 


9. The learned | Judge drew 









by on the Constitution of the 
United States, Vol. I, p. 11 and NN 


lity of the U. P. Land RA 
(Rehabilitation of Refugees) Act, 1948 
y of a writ petition to the High 
and though the Court dismissed 
the petition it held that two provisos 
to Section 11 of the Act were invalid 
y offended S. 299 (2) of the Gov- 
e nt of India Act. Subsequently 
the nstitution (Fourth Amendment) 
ct, 1955 included the U. P. Act in 
inth Schedule as item 15. The 


State| of U. P. contended that the in- 


. elusidn of this Act in the Ninth Sche- 


dule |protected it under Art. 31-B of 
the Constitution from any challenge 
under Section 299 (2) of the Govern- 





the subject of consideration in. 


ment of India Act. The Court turned 
down the argument on behalf of the 
respondent that the amendment of the 
Constitution which came after the de- 
cision of the Allahabad High Court 
could not validate the earlier legisla- 
tion which, at the time when it was 
passed was unconstitutional. Relying 
on the decision of this Court in 1955-1 
SCR 707 = (AIR 1954 SC 728) (supra) 
it was said that the provisions of the 
Act have been “specifically saved 
from any attack on their constitutiona- 
lity as a consequence of Art. 31-B read 
with the Ninth Schedule, the effect of 
which is that the Act cannot be deem- 


.ed to be void or ever to have become 


void on the ground of its being hit by 
the operation of the Government of 
India Act.” 


21. It has to be noted that al- 
though in Golaknath’s case, 1967-2 
SCR 762 = (AIR 1967 SC 1643) (supra) 
five learned Judges of this Court 
speaking through Subba Rao, C. J. 
were of the view that the Constitution 
Seventeenth Amendment Act infring- 
ed Art. 13°(2) of the Constitution, yet 
on the basis of the earlier decisions of 
this Court the same was held to be 
valid. It was said that: 


“As the Constitution (Seventeenth 
Amendment) Act holds the field, the 
validity of the two impugned Acts, 
namely, the Punjab Security of Land 
Tenures Act X of 1953, and the 
Mysore Land Reforms Act X of 1962, 
as amended by Act XIV of 1965, can- 
not be questioned on the ground that 
they offended Arts. 13, 14 or 31 of the 
Constitution.” 

The learned Chief Justice also made it 
clear (see at p. 814) that the 

“decision will not affect the vali- 
dity of the Constitution (Seventeenth 
Amendment) Act, 1964, or other 
amendments made to the Constitution 
taking away or abridging the funda- 
mental rights.” 

Wanchoo, J. (as he then was) speaking 
for himself and two other Judges ob- 
served that a Constitutional invalidity 
could not be cured by State Lepisla- 
tures in any way but could only be 
cured by Parliament by Constitutional 


“amendment. 


22. In our view, although de- 
cisions of the American Supreme 
Court and the comments of well known 
commentators like Willoughby and 
Cooley have great persuasive force, 
we need not interpret our Constitution 
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by too much reliance. on them. Nor is 
jit necessary to scrutinise too closely 
the decisions wherein views appear to 
have been expressed that a law which 
is void under Art. 13 (2) is to be treat- 
ed as still-born. Equally unfruitful 


would it be to consider the doctrine of. 


eclipse. ; 

23: Apart from the question as 
to whether fundamental rights origi- 
nally enshrined in the Constitution 
ere subject to the amendatory process 
of Article 368 it must now be held 


















tionality alleged on the ground ofin- 
fringement of fundamental rights, and 


such curing of the defect took place 
with retrospective operation from the 


States could not, at any time, cure any 
defect arising from the violation of the 
provisions of Part II of the Consti- 
tution and therefore the objection that 
the Madras Ceilings Act should have 
been re-enacted by the Madras Legis- 
lature after the Seventeenth Constitu- 
tional Amendment came into force can- 
ot be accepted. 


24. On the other point as to 
the competency of the State legisla- 
ture, Mr. Vedantachari drew our 
attention in particular to the follow- 
fing provisions in the Act:— 

“5. (1) (a) “Subject to the provi- 
gions of Chapter VIL, the ceiling area 
in the case of every person and, sub- 
ject to the provisions of sub-sec- 


tions (4) and (5) of Chapter VIII, the, 


ceiling area in the case of every 
family consisting of not more than 
five members, shall be 30 standard 
acres 


(b) The ceiling area in the case of 
every family consisting of more than 
five members shall, subject to the pro- 
visions of sub-sections (4) and (5) of 
Chapter VIIL be 30 standard acres to- 
gether with an additional 5 standard 


by the express words of Art. 31-B. 
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acres for every member of the family 
in excess of five. 


A (2) For the purposes of this sec- 
tion, all the lands held individually by 
the members of a family or jointly he 
some or all of the members of such 
family shall be deemed to be held by 
the family. TEF 

3 (a) In calculating the extent of 
land held by a member of a family or 
by an individual person, the share of 
the member of the family or of the 
individual person in the land held by 
an undivided Hindu family, a Maru- 
makkattayam tarward, an Aliyasan- 
thana family or a Nambudiri Dom 
shall be taken into account. 

(b) In calculating the extent of 
Jand held by a family or by an indivi- 
dual person, the share of the family or 
of the individual person in the land 
held by a firm, a society or association 
of individuals (whether incorporated 
or not) or by a company (other than a 


non-agricultural company) shall be 
taken into account. 
xx xx xx 
xx xx xx 
7. On. and from the date of the 


commencement of this Act, no person 
shall except as otherwise provided in 
this Act, but subject to the provisions 
of Chapter VIII, be entitled to hold 
land in excess of the ceiling area: 


Provided that in calculating the 

total extent of land held by any per- 
son, any extent in excess of the ceiling 
area and not exceeding half an acre in 
the case of wet land and one acre in 
the case of dry land shall, irrespective 
of the assessment of such land be ex- 
cluded.” 
He also drew our attention to Sec 
tion 8 which required every person 
who held land in excess of 30 stand- 
ard acres to furnish to the authorised 
officer a return containing the parti- 
culars specified in Section 10 which 
directed the authorised officer to pre- 
pare a draft statement in respect of 
each person owning or deemed to have 
held land in excess of the ceiling area. 
He argued that legislative measures of 
this type were not covered by Entry 18 
in List II, which runs as follows: 

“Land, that is to say, rights in or 
over land, land tenures, including the 
relation of landlord and tenant, and 
the collection of rents; transfer and 
alienation of agricultural land; land 
improvement and agricultural loans; 
colonization.” 


2 








el urged that the State could 
i e a law under which the hold- 

ing af two persons could be lumped up 
orking out the area which the 
said lpersons could be permitted to 


. ed tdgether for the purpose of acquisi- 
i tion py the State by resort to the fic- 
tion of “holding land”: in S. 3 (19) of 
the Act and in any event Entry 18 of 
| List did not comprehend such a 
pow He referred us to the Ameri- 
can decision in Hoeper v. Tax Com- 
; mission, (1931) 284 US 206 at p. 221, 
| where it was held that the husband 
could not, consistently. with the due 
process and equal protection clauses of 
the 14th Amendment, be taxed by a 
Stata on the combined total of his and 
his wife’s incomes as shown by se- 
parate returns, whether her income is 
her separate property and, by reason 
of the tax being graduated, its amount 
' exceeded the sum of the taxes which 
woul have been due had their se- 
parate incomes been separately assess- 
ed. 





be Counsel also referred us to 
| the: decision in Balaji .v. Income Tax 
' Officer, 43 ITR 393 = (AIR 1962 SC 
123) and the contention there put for- 
ward! that Entry 54 in the Federal 
legislative List of the Government of 
India| Act, 1935 did not confer on the 
‘ legislature any power ‘to tax (sic) (a) 
on the income of B. and therefore sub- 
s. (3)| of S. 16 of the Income-tax Act, 
1922 twas ultra vires the legislature. 


. .Jt is necessary to note that 
this dourt Jeft the question open as it 
' felt that the petition in this court under 
Article 32 of the Constitution could be 
satisfactorily disposed of on a narrow- 
er basis although the Court approved 
of the view expressed in Baldev Singh 
v. Commr. of Income-tax, Delhi and 
Aimer, 40 ITR 605 =. (AIR 1961 SC 











''736), that Entry 54 should be read not 
i only as authorising the imposition of a 
‘tex but also as authorising an enact- 


‘ment lwhich prevented the tax imposed 
: being) evaded. 


i T Counsel also referred to 
ithe case of Diamond Sugar Mills Ltd. 
v. as State of Uttar Pradesh, 1961-3 
‘SCR 242 = (AIR 1961 SC 652), where 
‘it wag held that the premises of a fac- 
itory was not a local area within the 





, me g of Entry 52 in List O of the 
i Seve Schedule and a law relating 
mes on the entry of goods into a 
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local area for consumption, use or sale 
therein” did not authorise the State 
to impose a cess on the entry of cane 
into the premises of a factory for such 
use, consumption etc. 


l - 28. The American decision is 
hardly in point and so far as the three 
Indian cases are concerned, they turn- 
ed on the scope of Entries with which 
we are not concerned in this case. We 
were also referred to the observations 
ofthis Courtin K. K. Kochuni v. States ` 
of Madras and Kerala, 1960-3 SCR 887 
at Pp. 927, 928 = (AIR 1960 SC 1080) 
that individual proprietary rights were 
ordinarily to be respected unless a 
clear case is made out for their ress 
triction. 

_ 29. In our. view, Entry -18 in 
List I like any other Entry in the 
three Lists only gives the outline of 
the subject matter of legislation and 
therefore the words in ‘the entry are to 
be construed in their widest ampli- 
tude. The field of legislation covered 
by the entry is not to be narrowed 
down in any way unless there is any- 
thing in the entry itself which defines 
the limits thereof. Entry 18 in our 
opinion is meant to confer the widest 
powers on the State Legislature with 
regard to rights in or over land andi . 
such rights are not to be measured by 
or limited to the rights as between 
landlords and tenants or the collec- 
tion of rents. The words which follow 
the expression “rights in or over 
land” are merely by way of illustra- 
tion. The specification itself shows 
that the genus of the rights mentioned 
is not the one which landlords have 
vis-a-vis their tenants or vice versa. 
All kinds of legislation regarding 
transfers and alienations of agricul- 
tural land which may affect the rights 
therein of landlords and tenants are 
envisaged by the entry as also im- 
provement of land and colonisation of 
such land. If the State Government 
seeks to enforce a measure by which 
the condition of barren or unproduc- 


. tive lands can be improved, it can do 


so even if the measure curtails the 
rights of landlords and tenants over 
them. If the State wants to enforce 
a measure of acquiring lands of people 
who hold areas over a certain ceiling 
limit so as to be. able to distribute the 
same among the landless and other 
persons, to give effect to the directive 
principles in Article 39 (b) and (c) of 
the Constitution, it is not possible to 
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he scope of Entry 18 in List II read 
with Entry 42 in List IOI. Such a 
measure can aptly be described as a 
measure of agrarian reform or land 
improvement in that. persons who 
have only small holdings and work on 
the lands themselves would be more 
likely to put in greater efforts to make 
the land productive than those who 
held large blocks of land and are only 
interested in getting a return without 
much effort. The measure does not 
transgress the limits of the legislative 
field because it serves to remove the 
disparity in the ownership of land. 
Persons who ‘lose the ownership of 
lands in excess of the ceiling imposed 
are compensated for the lands acquir~ 
ed by the State and distributed among 
others. Acquisition of land would not 
directly be covered by Entry 18 but 
read with Entry 42 in List I the 
State has the competence to acquire 
surplus land so as to give effect to the 
policy in Art. 39 of the Constitution. 


30. This is not the first occa- 
sion when a measure of such kind has 
been challenged before this Court. In 
Sri Ram Ram Narain Medhi v. The 
State of Bombay, 1959 Supp (1) SCR 
489 = (AIR 1959 SC 459), challenge 
was made to the vires of the Bombay 
Tenancy and Agricultural Lands 
(Amendment) Act, 1956 which was an 
Act further to amend the Bombay 
Tenancy and Agricultural Lands Act, 
1948. The preamble to the Act show- 
ed that it was a measure for ensuring 
full and efficient use of land for agri- 
cultural purposes rendered necessary 
on account of the neglect of a land- 
holder or disputes between a land- 
holder and his tenants to the prejudice 
of the cultivation of the landlord’s 
estate. The attack on the Act was 
made on the ground that it was be- 
yond the ambit of Article 31-A of the 
Constitution and was therefore vulner- 
able as infringing .the fundamental 
rights enshrined in Articles 14, 19 and 
31. It was contended on behalf of the 
State that it was a piece of legislation 
for extinguishment or modification of 
` rights in relation to an estate within 
the definition of Article 31-A of the 
Constitution. Referring to the prin- 
ciples laid down by the Federal Court 
in United Provinces v. Atiqa Begum, 
1940 FCR 110 at p. 134 = (AIR 1941 
FC 16), and by this Court in Navin- 
chandra Mafatlal v. Commr. of In- 


fz that the same would be outside 
t 


come-tax, Bombay, City, 1955-1 SCR 
829 = (AIR 1955 SC 58), it was ob- 
served by this Court that in constru- 
ing the words in a constitutional enact- 
ment conferring legislative power, the 
most liberal construction should be 
put upon words so that the same may 
have effect in their widest amplitude. 
It was held that having regard to the 
above principle of construction the 
impugned Act was covered by Entry 18 
in List II of the Seventh Schedule and 
was a legislation with reference to 
land within the competence of the 
State Legislature. 


31. In Atma Ram v. The State 
of Punjab, 1959 Supp (1) SCR 748 = 
(AIR 1959 SC 519), the petitioners 
challenged the constitutional validity 
of the Punjab Security of Land Tenure 
Act X of 1963 as amended by Act XI 
of 1955, providing for security of land 
tenure and other incidental matters. 
The impugned Act limited the area 
which might be held by a land owner 
for the purpose of self-cultivation and 
thereby rendering some area surplus 
to be utilised for resettling ejected 
tenants. Section 18 of the Act confer- 
red upon the tenants the right to pur- 
chase from the land-owners the lands 
held by them and thus themselves be- 
come the land-owners on prices which 
would be below the market value. It 
was held by this Court that “rights in 
or over land” and “land tenures” oc- 
curring in Entry 18 in List II were 
sufficiently comprehensive to include 


‘measures of land-tenure reforms, such 


as the impugned Act sought to achieve. 


32. The validity of the Assam 
Fixation of Ceiling on Land Holdings 
Act I of 1957 came up for considera- 
tion in Sonapur Tea Co. Ltd. v. Must. 
Mazirunnessa, 1962-1 SCR 724 = (AIR 
1962 SC 137). Section 4 of the Act 
prescribed a ceiling on -existing hold- 
ings and Section 5 empowered the ap- 
propriate authorities to call for sub- 
mission of returns by persons holding 
lands’ in excess of the ceiling. Section 8 
empowered the State Government to 
acquire such excess lands by publish- 
ing in the official gazette a notification 
to the effect that such lands were re- 
quired for public purpose, and such 
publication was to be conclusive evi- 
dence of the notice of acquisition to the 
person or persons holding such lands. 
It was contended on behalf of the 
appellants there that the pith and 
substance of the Act and its main 
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' objeet was to acquire the property and 


: tot 


dispése of it at a profit. Rejecting 
this contention it was observed by this 
Court (see p. 731) that: 


‘The whole object: of the Act 


| which is writ large in all its provisions 
| is td abolish the intermediaries 


and 
leave the lands either with the tiller 
or the cultivator.” 

It was also observed: ` 


I 

fThe State is paying compensation 
e persons dispossessed under the 
prindiples prescribed by Section 12; 
amongst the persons entitled to such 
compensation tenants. are included, 
and when the State proceeds to settle 
lands on tenants it expects them to pay 


: a fait amount of price for the land and 


puts la ceiling on this price and it shall 
never exceed the amount of compensa- 
tion payable in respect of the said 
land.| In our opinion this provision is 
very | fair and reasonable and it would 


egislation.” 
3. Lastly, reference may be 


' be idle to attack it as a' piece of colour- 
able 





| 


| made to the case of 1968-3.SCR 712 = 
(AIR 1968 SC 1395) (supra) which has 
been|already noted. There the Maha- 
. rashtra State. Agricultural Lands (Ceil- 
. ing Holdings) Act 1961 as amended 
' by Act 13 of 1962 was upheld on the 
ground that it was enacted for secur- 
‘ing the distribution of agricultural 
i land ito subserve the common good by 
1 that the. a ceiling and also ensuring 


: that the persons to whom surplus lands 
| had been granted after the same had 
. vested in the State Government should 
ı Supply sugarcane at fair prices. The 
' impugned Act, apart from Section 28 
! already referred to, was held to be 
| covered by Entry 18 in List IT and 

Section 28 was held as: within the am- 
bit of Entry 35 of List II dealing with 
“Works, lands and buildings vested in 
or in| the possession of: the State.” 


34. In the result, we hold that 
' as the “attacks on the vires of the 
i Madras Ceilings Act fail, the appeals 
i must |be dismissed but without any 
,costs.|_ In all cases where the Madras 
. High [Court did not fit to deal 
| with the merits of the icase as regards 


| the application of the Madras Ceilings 
' Act the particular facts of a case, it 
will open to the appellants to can- 
;vass the same before the appropriate 


ı forum. ‘ 
Appeals dismissed. 


er 
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C. A. VAIDIALINGAM, P. JAGAN- 
MOHAN REDDY AND K. K 
MATHEW, JJ. 

Prof. Khaidem Ibocha Singh. ete. 
Petitioners v. The State of Manipur 
(In all the Petitions), Respondent. 

Writ Petns. Nos. 289 to 295 of 
1971, D/- 8-10-1971. 

Constitution of India, Art. 22 (5)— 
Earliest opportunity of making a re- 
presentation against order of detention 
— Unexplained delay of 17 days in 
passing orders on representations 
made by detenus who are detained 
under S. 3 (1) (2) of Orissa Preventive 
Detention Act (1970) (as extended to 
Manipur) is by itself a sufficient 
ground for holding tbat the orders of 
their detention are illegal. (X-Ref: — 
Public Safety—Orissa Preventive De- 
tention Act (4 of 1970) (as extended 
to Manipur), S. 3 (1) (2)). 

(Paras 25, 8) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 675 (V 57)= 

(1970) 3 SCR 225, Jayanarayan. 

Sukul v. State of West Bengal 
(1970) Writ Petn. No. 514 of 1970 

D/- 18-12-1970 (SC), Prabhakar ~ 
Shankar Dhuri v. S. G. Pradhan 
(1969) Writ Petn. No. 246 of 1969, 
D/- 10-9-1969 (SC), Khairul 
Haque v. State of West Ben- 


23 


22 


gal 20 
(1969) Writ Petn. Nos. 198, 205, 

and 206 of 1969, D/~ 2-9-1969= 

1970 SCD 846, Durga Show v. 

State of West Bengal 19, 22 


Mr. S. C. Manchanda, Sr. Advo- 
cate, (Mr. O. P. Verma, Advocate, with 
him), (Petitioners were also present), 
for Petitioners (In all the Petitions): 
Mr. R. N. Sachthey, Advocate, for Res- 
pondent (In all the Petitions). i 

The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.: 
petitioners in these writ petitions 
under Art. 32 of the Constitution, 
challenge the validity of the orders of 


The seven 


detention dated January 31, 1971 pass- - 


ed against each of them by the Dis- 
trict Magistrate, Manipur (Central) 
under sub-s. (2) of S. 3 read with sub- 


section (1) of the Orissa Preventive De-- 


tention Act, 1970 (hereinafter referr- 
ed to as the Act) as extended to Mani- 


JO/KO/F61/71/GKC/BNP 
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pur. They seek relief for issue of a 
writ of Habeas Corpus and for direc- 
tions being issued to the respondent 
—the State of Manipur to release th 
from custody. 


2. The orders of detention 
state that they -have been passed with 
a view to preventing the petitioners 
from acting in any manner prejudicial 
to the maintenance of public order- 
The petitioners, in consequence of 
these orders, were taken into custody 
and detained. Along with the peti- 
tioners another person, Prof. Nandlal 
Sharma, was also detained. The 
grounds of detention, as required by 
S. 7 (1) of the Act were furnished to 
the detenus on the same day. The 
order of detention passed against Prof. 
Nandlal Sharma was later on revoked 
by the Lt. Governor and he was releas- 
e 

3. The petitioners in Writ peti- 
tions. Nos. 289, 290, 291 and 295 of 1971 
are either Masters of Arts (in Political 
Science) or Master of Arts, Education 
and are all Professors of Colleges of 
Moirang or Imphal. The petitioner in 
Writ Petition No 294 of 1971 holds 
M. Sc., B. Ed., degrees and is an Assis- 
tant Head Master in a High School in 
Imphal. The educational qualifications 
of the petitioner in Writ Petitions Nos. 
292 and 293 are not clear from the 
records but they claim to be social 
workers. : 

4. The District Magistrate made 
the necessary report to the Adminis- 
trator under sub-section (3) of S. 3 on 
February 10, 1971, the Administrator 
under S. 3 (3) approved the orders of 
detention passed by the District Magis- 
trate on January 31, 1971 and the 
orders of approval were also communi- 
cated to the detenus. 


5. All the petitioners made a 
joint representation on March 1, 1971, 
which was received by the Govern- 
ment on March 3, 1971. In the repre- 
sentation the petitioners had raised 
various grounds of attack against the 
order of detention. They had also very 
elaborately dealt with them and very 
strenuously refuted the various allega- 
tions contained in the grounds served 
on them, on the basis of which the 
orders of detention had been passed. 
The administrator considered the re- 
presentation received fromthe datenus 
and rejected the same on March 20, 
1971. The petitioners were informed 
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about the rejection of the representa- 
tion by communication dated March 
22, 1971. The cases. of the petitioners 
were referred to the Advisory Board 
on February 16, 1971 as required under 
S, 9 of the Act. The Advisory Board 
considered the matter and sent its 
report on April 18, 1971 expressing its 
opinion that the detention of the peti- 
tioners was justified. We may men- 
tion at this stage that the various 
dates given above are all taken from 
the counter-affidavit filed by the 
Secretary to the Government of Mani- 
pur, on behalf of the respóndent. We 
are mentioning this aspect because 
there is a slight discrepancy in the 
dates given by the petitioners. That is 
why we have chosen to adopt the dates 
given on behalf of the State itself 


6. On behalf of the petitioners 
Mr. S. C. Manchanda, has raised vari- 
ous grounds of attack against the 
orders of detention passed by the State 
Government. The counsel very strenu- 
ously urged that the matters mention- 
ed in the grounds furnished to the 
petitioners are absolutely false. Ac- 
cording to him the petitioners are all 
educated persons and that they have 
been only writing articles pleading for 
improving the lot of the people of 
Manipur and for giving due recogni- 
tion to the hopes and aspirations of 
the people of Manipur. The counsel 
has also urged that the grounds of de- 
tention are all vague and it was not 
possible for the detenus to make any ef- 
fective representation against such 
vague allegations. The counsel further 
urged that in any event, there has 
been an inordinate delay of 17 days in 
the Administrator disposing of the re- 
presentation made by the petitioners 
and as such there has been a violation 
of Art. 22 (5) of the Constitution 
Therefore, the detention orders will 
have to be struck down even on this 
short ground. 


T. On the other hand, accord- 
ing to the affidavit filed on behalf of 
the State, all the petitioners are active 
members of the Pan Manipuri Youth 
League which is “an Over-ground 
Organisation of the Underground in- 
surgents in Manipur.” The petitioners 
have been publishing various matters 
in books and pamphlets with a view to 
create an atmosphere of distrust, hatr- 
ed, disaffection and disloyalty in 
the minds of the people of Manipur. 
It is further urged that the petitioners, 
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along with others were having secret 
meetings and using their influence as 
Professors and Teachers to incite the 
students to indulge in violent activities 
and take up arms against the Govern- 
ment! The respondent also urged that 
full particulars regarding the date, 
time jand place, where the meetings 
were| held or violent activities took 
place! have all been very clearly given 
in the grounds of detention. As will be 
seen from the elaborate representation 
made by them, the petitioners can 
have|no grievance that the grounds 
were| vague. The representation deals 
with |jevery one of the matters men- 
tioned in the grounds. Even otherwise, 
if there was any vagueness in all or 
any of the grounds, it was open to the 
petitioners to have asked for further 
particulars, which they did not do. All 
these] circumstances, according to the 
respondent, clearly show that the 
grievance that the grounds were vague 
is absolutely unjustified. It is further 
pointed out by Mr. R. N. Sachthey, 
learned counsel for the State, that 
there) has been no delay on the part of 
the Government in considering the re- 
ehtation made by the petitioners 
and that there has been no violation 
of Ant. 22 (5) of the Constitution. In 
‘order| to enable the Administrator to 
‘properly dispose of the representation 
made| by the detenus, certain informa- 
tion had to be collected from other 
officials and after the information was 
made available, the representation was 
rejected. Even if there has been any 
delay] it has been properly explained 
'in the counter-affidavit filed on be- 
‘half af the State. Mr. Sachthey further 
contended that the respondent seeks 
to justify the orders of detention on 
the ground that they have been made 
view to prevent the petitioners 
hers from indulging in activi- 
ties prejudicial to the maintenance of 
publiq order. 


8 We are of the opinion that 
the contention of Mr. Manchanda that 
there lihas been a delay in the State in 
passing orders on the representation 
made|by the petitioners and that the 
said delay has not been properly ex- 
plained by the State, has, in the cir- 
cumstances of this case, to be accept- 
ed. In consequence, it follows that 
there has been a violation of the con- 
stitutional right guaranteed ` under 
Art. 2 (5) to the petitioners. We are 
further of the view that the detention 
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orders will have to be struck down on 
this short ground. In the above view, 
we do not think it necessary to refer 
in detail to the grounds of detention, 
which have no doubt been very 
severely attacked on behalf of the peti- 
tioners. However, we should say that 
prima facie we are satisfied that the 
grounds are neither vague nor devoid 
of particulars, nor can it be said that 
in this case there were no materials on 
the basis of which the detaining au~- 
thority could not have passed the 
orders of detention under S. 3 (2) read 
with S. 3 (1) of the Act for the pur- 
pose mentioned therein on the basis of 
the grounds furnished to the peti- 
tioners. However, as we are striking 
down the order for the reason men- 
tioned earlier, it is unnecessary to pur- 
sue this aspect further. 


9. In dealing with the question 
whether there has been any delay in 
disposing of the representation made 
by the petitioners, and if so, whether 
that delay has been properly explain- 
ed by the State, it may be relevant to 
note only one of the grounds for de- 
tention. In ground No. 4, it has been 
alleged that the petitioners and other 
Jeaders of the Pan Manpuri Youth 
League held a secret meeting on De- 
cember 13, 1970 between 7p.m. and 
9 p.m. wherein it was decided to boy- 
cott the Republic Day functions to be 
held on January 26, 1971 at Manipur 
and to disrupt the celebrations by vio- 
lent means. There is a further allega- 
tion that the petitioners along with 
other leaders of the league held 
another secret meeting on December 
16, 1970 between 6 p.m. and 10-30 p.m. 
wherein the decision taken at the 
meeting of December 13, 1970 was 
confirmed and it was further decided 
to incite the students and the mem- 
bers of the public to boycott the Re- 
public Day celebrations. It is further 
alleged that it was also decided at the 
said meeting to create an atmosphere 
of panic, confusion and public disorder 
by doing various acts referred to there- 
in. As a consequence of these decisions 
taken at the two meetings, it is alleged, 
that the various violent acts, referred 
to in the said ground No. 4 were com- 
mitted. 


10. We have already referred 
to the fact that along with the peti- 
tioner, one Prof. Nandlal Sharma, was 
also detained under the Act. The allega- 
tions in ground No. 4 related not only 
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tothe petitioners but also to the parti- 
cipation of the said Prof. Nandlal 
Sharma in the secret meetings held on 
the night of December 13, 1970 as well 
asof December 16, 1970. It is pertinent 
to note thatin the counter-affidavit 
filed on behalf of the State, it has been 
admitted that Prof.. Nandlal Sharma 
was arrestedon December 4, -1970 in 
case No. 427 (9) of 1970, Imphal Police 
Station under Ss. 124A/153A of the 
Indian Penal Code and that he was 
released on bail by the Court on De- 
cember 18, 1970. Therefore, it is clear 
even from the admission of the res- 
pondent that Prof. Nandlal Sharma 
was in Jail custody from December, 4, 
1970 till December 18, 1970 and as such 
he could not have attended the secret 


meetings held on December 13, 1970- 


and December 16, 1970, referred to in 
ground No. 4. 


11. There fis no controversy 
that ‘the joint representation made by 
the petitioners was sent to the State 
Government on March 1, 1971. 
said representation was received by. 
the State Government on March 3, 
1971, as admitted in the counter-affi- 
davit. Even according to the State, the 
representation was rejected only on 


March 20, 1971, though communicated ° 


to the detenus on March 22, 1971. Ac- 
cording to the petitioners the repre- 
sentation dated March 1, 1971 had 
reached the State on the same day, 
and that it was rejected only on March 
22, 1971 and that there has been a 
delay of about 20 days. But, even ac- 
cording to the dates given by the 
State, which we are accepting, there 
has been a gap of at least 17 days in 
disposing of the representation. In the 
writ petitions, the petitioners apart 
from challenging the orders of deten- 
tion on merits, have specifically plead- 
ed that there has been a long delay of 
merely 46 days In disposing of their 
representation. But specifically they 
have pleaded that there has been a 
delay of 17 days in the disposal by the 
State of their representation and 
hence there has been a violation 
of Article 22 (5) of the Consti- 
tution. The petitioners have fur- 
ther pleaded that any time that 
may have been taken to collect infor- 
mation about Prof. Nandlal Sharma 
cannot operate to the prejudice of the 
petitioners. They have also pleaded that 
even assuming that any information 
had to be collected by the Government, 
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the period of 17 days as stated by the. 
Government was not at all necessary 
and any information could have been 
got easily from the Jailor, Manipur 
Central Jail, Imphal, within a few 
minutes as the jail was located within 
a very short distance from the Secre- 
tariat. 

12. From what is stated above, 
it is clear that the State was fully 
aware ofthe fact that the petitioners 
were also .attacking the orders of de- 
tention as illegal on the ground of the 
above delay, which has resulted in 
violation of Art. 22 (5) of the Consti- 
tution. Under those circumstances, 
there was a duty on the part of the 
State to give proper reasons explain- 
ing satisfactorily the circumstances 
why the order on the representation 
made by the petitioners could not be 
passed earlier. The State and its Legal 
Advisers must have been well aware 
of the decisions rendered by this Court, 
to which we will immediately refer, 
wherein it has been held that an un- 
explained delay in disposing of the re- 
presentation made by-a detenu makes 
the order of detention illegal as being 
violative of the constitutional right 
guaranteed to such a person under 
Art. 22 (5) of the Constitution. 


13. In paragraph 13 of the 
counter-affidavit filed by the secre- 
tary to the Government, it is admitted 
that the representation dated March 1, 
1971 made by the petitioners was 
received by the Government on March 
3, 1971 and rejected by the Adminis- 
trator on March 20, 1971. The actual 
reasons given by the Secretary as to 
why it took 17 days for rejecting the 
representation can very well be set out 
as stated in the counter-affidavit, which 
is as follows: 


“It took 17 days for the represen- 
tation to be considered and decided 
because enquiries were sought from the 
Jail authorities through S. D. C. Head- 
quarters - regarding certain facts 
brought out as regards Nandlal Shar- 
ma. The Jailor Manipur Central Jail 
by his letter dated 18th March, 1971 
wrote to District Magistrate giving the 
requisite information. It was there- 
upon forwarded to the Chief Secretary 
who in his turn brought it to the notice 
of the Administrator. The Lt. Gover- 
nor revoked the order of detention of 
Nandial Sharma who was thereupon 
released. A true copy of the letter 
dated 18-3-1971 addressed by the 





J ailgr to the District Magistrate, Mani- 
pur Central Jail is annexed to this 
affidavit and marked as Annexure 
II. The detenus were informed accord- 
ingly on 22-3-1971”. 

14- From the above it will be 
seen|that the respondent seeks to offer 
an explanation for passing the order 
only on March 20, 1971 though the re- 
presentation was received on March 3, 
1971] The reason given is that enquiries 
were made from the Jail authorities 
' through the’ Sub-Deputy Collector, 
Headquarters about certain facts relat- 
ing to Prof. Nandlal 

respect of the same a letter 


Sharma and in 
of the 


Jailor, Manipur Central Jail dated 
March 18, 1971 has been referred to 
and filed along with the counter-affi- 


18, 1971 referred to in the coun- 

idavit is as follows: 

“Government of Manipur 
ae Central Jail, hal 

No. 145/J/T1/Orissa/P. D. T Im- 

phal ithe 18th March, 1971. 

To. 


e District Magistrate, 

anipur Central, Imphal 

Subject: Quarry on the stay of 
Sbri Nandlal Sharma in 
Jail in December, 1970. 


Si 
Fi have the honour to state that: 


It is learnt -that it was enquired 
by the S. D. C. Head Quarter whether 
Nandlal Sharma was in Jail on 
and 16th of December, 1970, in 
_ reply the assistant dealing prisoners’ 
section reported negative on the inter- 
pretation that the quarry was not 


Mard The letter of the Jailor dated 





me if Sharma was in jail on 13th 
and 16th December, 1970, and that the 
qu was meant if Sharma was ad- 
mitted in this Jail particularly on 13 
or 16 December, 1970. 

aving received this information 
I beg your pardonance to correct as 
follows: that Shri Nandlal Sharma was 
in t Jail for the period from 4-12- 


70 in| connection with F. I. R. No. 427 
(9) 70 0f I. P. S- u/s. 124-A/153-A I. P. C. 
under the orders of the A. D. M. and 
relented on 18-12-70 on bail. 
a. for favour of necessary 
correction. 

: Yours faithfully, 
Sd/Nadiya Chand Singh, 
Tailor, Manipur Central Jail, 
Imphal”. 

15. The language of this letter 
is very unhappy. We do not know whe- 
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ther the above letter was in English 
or whether it is a translation. Any 
how we have given the full extract of 
the letter as it is in the record. At this 
stage we may also mention that there 
is no affidavit filed by the Jailor as 
to when enquiries were made by the 
Sub-Deputy Collector and whether the 
enquiry was in writing or oral. There 
is also no affidavit by him as to how 
he learnt that enquiries were made by 
the Sub-Deputy Collector regarding 
Prof. Nandlal Sharma. 


16. From the extract quoted 
above from the counter-affidavit, it is 
clear that the respondent does not 
state what all steps were taken from 
March 3, 1971 till March 20, 1971, ex- 
cepting making a very bald statement 
that .enquiries were sought from Jail 
authorities through Sub-Deputy Col- 
lector, Headquarters and that the Jail 
authority sent a letter on March 18, 
1971. There is no averment in the 
counter-affidavit that the enquiries, 
referred to therein, were made orally- 
In the absence of such averment, it is 
reasonable to presume that being an 
official matter, the Sub-Deputy Col- 
lector would have been desired by lat- 
ter to collect information from the 
Jail authorities and the Sub-Deputy 
Collector should have also addressed a 
communication to the Jailor asking for 
the necessary information. No details 
as to when or how the Sub-Deputy 
Collector was asked to make the en- 
quiries nor any details as to how the 
latter made enquiries from the Jailor 
are given. There is no reference to any 
correspondence that may have passed 
between the Secretary and the Sub- 
Deputy Collector on the one hand and 
the Sub-Deputy Collector, the Dis- 
trict Magistrate and the Jailor on the 
other. Even assuming there has been 
some correspondence, particulars are 
not given. 


17. Then turning to the letter 
of the Jailor, which has been quoted 
above, it is rather significant that 
there is absolutely no reference to any 
communication having been, received 
by him from the Sub-Deputy: Collec- 
tor, excepting a bald statement that 
“it is learnt that it was enquired by 
the S. D. C. Headquarters...” Nor- 
mally, in an official correspondence 
when a reply is sent to a communica- 
tion, there will be a reference to that 
letter in the reply itself. Even the let- 
ter of the Jailor does not indicate whe- 
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ther the enquiry made by the Sub-De- 
puty Collector was oral or by a letter. 
Admittedly the Sub-Deputy Collector 
has not filed any supporting affidavit 
to the effect that he was asked by the 
Administrator or any other officer to 
make enquiries from the Jail authori- 
ties and that he collected the neces- 
sary information from the latter. We 
are fully aware that the question whe- 
ther there is a delay in disposing of 
the representation made by a detenu 
and if so, whether that delay has been 
properly explained by the State will 
have to be gathered from all the facts 
and circumstances of a particular case. 
In the absence of the various parti- 
culars, referred to earlier, explaining 
the circumstances under which the 
order came to be passed only on March 
20, 1971, it must be held that there 
has been an unexplained delay of 17 
days in this case in the Government 
disposing of the representation of the 
detenus. Mr. Sachthey, learned coun- 
sel for the State, tried his very best to 
convince us that delay, if any, of 17 
days, has been properly explained, but 
this contention cannot be accepted. 


18. Then the question is what 
is the effect of this unexplained delay 
of 17 days regarding the validity of 
the orders of detention passed against 
the petitioners? According to the peti- 
tioners the constitutional right given 
to them under Art. 22 (5) that the 
detenus shall be afforded the earliest 
opportunity of making a representa- 
tion against the order, has been violat- 
ed by this inordinate delay and as 
such the orders of detention have to 
be set aside on this sole ground. 


19. If, as a matter of fact, 
there has been an unexplained delay 
of 17 days, Mr. Sachthey,. also could 
not controvert the legal position that 
Article 22(5) is violated under such 
circumstances. In fact, he cannot 
argue to the contrary in view of the 
decision of this Court. In Durga Show 
v. State of West Bengal, (1969) Writ 


Petn. Nos. 198, 205, and 206 of 1969,. 


D/- 2-9-1969 (SC), this Court had to 
consider the effect, on the order of 
detention of a delay between the re- 
ceipt of the representation from the 
detenu and its consideration and re- 
jection by the Government. In parti- 
cular, in one of the Writ Petitions 
therein, namely, Writ Petition No. 206 
of 1969, the representation was re- 
ceived on June 28, 1969 and was con- 
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sidered and rejected on July 14, 1969, 
which means there was a delay of 16 
days. In the other two petitions, the 
delay was very much more. This 
Court held that the unexplained de- 
lay of 16 days, which is the minimum, 
out of the three cases, is a long de- 
lay where a person is being detained 
without trial under special law relat- 
ing to Preventive Detention. After 
referring to the previous decisions of 
this Court, it was emphasised that it 
was necessarily implicit in the langu- 
age of Art. 22 (5) the State Govern- 
ment, to whom the representation is 
made, should properly consider the 
representation as expeditiously as 
possible. It was also stressed that the 
constitution of an Advisory Board 
does not relieve the State Government 
from the legal obligation to consider 
the representation of the detenu as 
soon as it is received by it. On this 
basis, this Court ultimately held that 
the requirement of Article 22 (5) has 
not been satisfied as the State Gov- 
ernment had failed to consider and 
dispose of the representations made 


. by the detenus as expeditiously as 


possible and, in consequence, the de- 
tention of the petitioners therein was 
held to be illegal. 


20. In Khairul Haque v. State 
of West Bengal, (1969) Writ Petn. 
No. 246 of 1969, D/- 10-9-1969 (SC), 
this Court had to consider the effect 
of a delay in the Government con- 
sidering the representations with re- 
gard to the orders of detention. This 
Court again reiterated that under Arti- 
cle 22 (5) of the Constitution, there 
was a dual obligation on the appro- 
priate Government and a dual right in 
favour of a detenu, namely, (1) to 
have his representation, irrespective 
of the length of detention, considered 
by the appropriate Government; and 
(2) to have once again that represen- 
tation in the light of the circumstances 
of the case considered by the Advisory 
Board before it gave its opinion. It 
was emphasised that the two obliga- 
tions of the Government to refer the 
case of the detenu to the Advisory 
Board and to obtain its report on the 
one hand and to give an earliest op- 
portunity to the detenu to make a re- 
presentation and consider the repre- 
sentation on the other, are two dis- 
tinct obligations, independent of each 
other. It was further observed as fol- 
lows: 








1 me 





(SC) 
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“The fact that Article 22 (5) en- 
joins upon the detairiing authority to 
afford to the detenu the earliest oppor- 
funy to make a representation must 
implicitly mean that such representa- 
must, when made, be considered 
disposed of as expeditiously as 
possible, otherwise, it: is obvious that 
the jobligation to furnish the earliest 
oppertunity to make ‘a representation 
loses both its purpose and meaning.” 
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In this case also, ultimate- 
ty this Court held that in view of the 
lay {n the o and unaccounted for de- 


1. 


lay the consideration of the repre- 
sentation by the Government, results 
in halding that there has been a viola- 
tion of Article 22 (5) which, in conse- 
quence entitles, the detenu to be set 
at liberty. ; 

2. In Prabhakar Shankar 
Dhuri v. S. G. Pradhan, (1970) Writ 
Petna. No. 514 of 1970! D/- 18-12-1970 
it was again emphasised that 
a representation has been made 
by a detenu, it was the duty of the 
Government to dispose of that repre- 
sentation without undue delay. The 
decision in (1969) Writ Petn. Nos. 198, 
205 and 206 of 1969, D/- 2-9-1969 (SC), 
was quoted with approval and it was 
held|that when there is an unexplain- 
ed delay in considering and disposing 
of a|representation made by a person 
who lis detained without trial under a 
special law relating to preventive de- 





wheh 





i tentipn, that by itself would be a suff- 


cient ground for releasing a detenu. No 







ent explaining the delay. 
3. In its recent decision in 


ons Ray J, ne for the 
, has observed as follows: 


it is established beyond any 
e of ‘doubt that'the appropriate 
authority is bound to! consider the 
representation of the detenu as early 
as possible. The appropriate Gov- 
itself is bound to consider 


nt 
' the jepresentation as expeditiously as 
ossi 


possible. The reason :for, immediate 
lage pare of the representation is 
too abvious to be stressed. The per- 
sonal] liberty of a person is at stake. 
Any delay would not only be an irres- 
ponsiple act on the part of the appro- 
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priate authority but also unconstitu- 
tional because the Constitution en- 
shrines the fundamental right of ade- 
tenu to have his representation con- 
sidered and it is imperative that when 
the liberty of a person is in peril im- 
mediate action should be taken by the 
relevant authorities. 


No definite time can be Jaid down 
within which a representation of a 
detenu should be dealt with save and 
except that it is a constitutional right 
of a detenu to have his representation 
considered as expeditiously as possi- 
ble. It will depend upon the facts and 
circumstances of each case whether 
the appropriate Government has dis- 
posed of the case as expeditiously as 
possible for otherwise in words of 
Shelat, J., who spoke for this Court in 
the case of Khairul Haque, are 
Writ Petn. No. 246 of 1969, D/- 10- 
9-1969 (SC), “it is obvious that the 
obligation to furnish the earliest op- 
portunity to make a representation 
loses both its purpose and meaning. 

Broadly stated, four principles are to 
be followed in regard to representation 
of detenus. First, the appropriate 
authority is bound to give an oppor- 
tunity to the detenu to make a repre- 
sentation and to consider the represen- 
tation of the detenu as early ‘as possi- 
ble. Secondly, the consideration of the 
representation of the detenu by the 
appropriate authority is entirely inde- 
pendent of any action by the Advisory 
Board including the consideration of 
the representation of the detenu by 
the Advisory Board. Thirdly, there 
should not be any delay in the matter 
of consideration. It is true that no 
hard and fast rule can be laid down 
as to the measure of time taken by the 
appropriate authority for consideration 
but it has to be remembered: that 
the Government has to be vigilant in 
the governance of the citizens. A 
citizen’s right raises a correlative’ duty 
of the State. Fourthly, the appro- 
priate Government is to exercise its 
opinion and judgment on the represen- 
tation before sending the case along 
with the detenu’s representation to 
the Advisory Board. If the appropriate - 
Government will release the detenu 
the Government will not send the 


matter to the Advisory Board. 
If however the Government will 
not release the detenu the Gov- 


ernment will send the case along with 
the detenu’s representation to the Ad- 
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visory Board. If thereafter the Ad- 
visory Board will express 
in favour of release of the detenu the 
Government will release the detenu. If 
the Advisory Board will express any 
opinion against the release of the de- 
tenu, the Government may still exer- 
cise the power to release the detenu.” 

24. Finally, it was held that 
the Government was guilty of infrac- 
tion of the constitutional provisions by 
an inordinate delay in the considera- 
tion of the representation and that 
there was no explanation offered for 
the inordinate delay. Ultimately, the 
detenu was directed to beset at liberty. 


25. The various decisions, re- 


ferred to above, no doubt deal with | 


detention under the Preventive De- 
tention Act, 1950, but the provisions of 
the Act, with which we are dealing, in 
all material respects, are substantially 
similar to the Preventive Detention 
Act, 1950. Hence the principles laid 
down by this Court in the above deci- 
sions apply on all fours to the matter 
on We have already held that 
there is an unexplained delay of 17 
days between the date when the re- 
presentation was received by the Ad- 
ministrator, namely, March 3, 1971 and 
when the latter considered the repre- 
sentation and passed the order reject- 
ing the same on March 20, 1971. H 
that is so, without anything more, that 
circumstance by itself is a sufficient 
ground for holding that the orders of 
detention of the petitioners are illegal 
and they are entitled to be released. 
26. We accordingly hold that 
the detention of the petitioners 1s ile- 
gal and make the rule issued in all 
these writ petitions absolute and 
direct the release of the petitioners 


forthwith unless they are required in, 


connection with any other case. 
Rule made absolute. 





AIR 1972 SUPREME COURT 445. 
(V 59 C 85) 


(From Calcutta: (1969) 39 Com. Cas. 
401) 


K. S. HEGDE AND A. N. GROVER, JJ. 
The Commissioner of Income-tax 
(Central) Calcutta, Appellant v. M/s. 
Associated Industrial Development Co. 
(P) Ltd., Calcutta, Respondent. 
« Civil Appeal No. 1929 of 1968, D/- 
7-9-1971. i 


JO/JO/E421/71/MKS/BNP 





L-T. Commr., Calcutta v. A. L D. Co. 


an opinion. 


‘as investment. 


[Prs. 23-26} S. C. 445 


Income-tax Act (1922), S. 66 — 
Nature of jurisdiction of High Court~ 
(1969) 39 Com. Cas. 401, Reversed. 


In a reference the High Court ex- 
ceeds its authority in returning an ans- 
wer in favour of the assessee by con- 
sidering a case depending on facts 
which was not set up by him before 
the Income-tax Authorities and the 
tribunal and in support of which no 
material was placed by him before 
them. (Para 3) 


Thus where the assessee contested 
the taxability of the profits from the 
sale of certain shares only on the 
ground that he cannot be considered a 
dealer because those shares did not 
form part of his stock-in-trade but the 
tribunal decided against him by taking 
into consideration the extensive deal- 
ings he had in shares and other facts 
and circumstances, the High Court can- 
not after affirming that decision return 
an answer in favour of the assessee by 
considering a new case which was not 
set up by him before the authorities, 
namely that even on the assumption - 
that he had become a dealer he had 
always treated those particular shares 
(Para 3) 


The matter in question does not 
rest purely on the technical question of 
onus which is’ initially on the revenue 
to prove: that a particular item of 
receipt is taxable. Whether a parti- 
cular holding of shares is by way of 
investment or forms part of the stock- 
in-trade is a matter which is within 
the knowledge of the assessee and it is 
for him to produce evidence from his 
record to show that he has maintain- 
ed a distinction between shares which 
are his stock-in-trade and those which 
are held as investment. (Para 3) 


The facts that the sale proceed of 
all shares had been paid by the asses- 
see into his overdraft account and such 
sales have not been very frequent are 
not sufficient to show that the shares 
were being held by way of investment. 
(Para 3) 


Even otherwise it is the appellate 
tribunal which should give decision on 
facts and since no such decision had 
been invited from it by the assessee it 
was not open to the High Court to 
give its finding on that question which 


. was essentially one of fact. (Para 3) 
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noe Judgment of the Court was showed that the assessee had been 
delivered by regularly purchasing and selling 


GROVER, J.:— This is an appeal 


by special leave from a judgment of 
the Galeutta High Court in an Income- 
tax Reference. f 


assessee is a private 
It acts as manag- 
ing agents of various companies in- 
cluding National Pipes and Tubes 
Company Ltd., Indian Conduit Pipes 
Ltd. and National Rolling and Steel 
Ltd. During the assessment year 
58 the accounting year being the 
cial year ending March 31, 1957 
sessee sold 20,000 shares of the 
company, 14,150 of the second 


. The 
limited company. 


the third company. The sale of the 
' shards of the first company resulted 
i profit of Rs. 1,29,401/- whereas 
le of the shares of the other two 
anies led to a loss of Rs. 3374/- 

there was a net profit of 
Rupees 1,26,027/- from the sale 
of shares of all the three com- 
panies. The total number of shares 
' in tHe first company acquired by the 
assessee during the years 1943 to 1953 
aggregated to 60,700 shares. Out of 
' this holding 10,700 shares were sold in 
1955! and 20,000 shares were sold 
during the year ending March 31, 1957. 
The profit that arose to the assessee on 
the g of 10,700 shares in 1955 was 





not subjected to tax as the income tax 
authorities held that the assessee was 
not d dealer in shares. As a matter of 
fact the assessee had never been treat- 


ed a dealer in shares in any of the 
past lassessments and its holdings in 
the various companies were treated as 


investment and not as stock in trade 
-of the assessee’s shares dealing busi- 
ness.| The assessee claimed that the 
net profit of Rs. 1,26,027/- on the sale 
of the aforesaid shares was capital 
gain.| The immediate necessity for the 
gale of the shares was stated to be the 
reduction of the bank overdraft with. 
entral Bank of India and the en- 
ale proceeds were deposited with 
ank. The Income-tax Officer, 
however, held that the profit was taxa- 
` ble ab the assessee was entitled under 
its Memorandum of Association to deal 
inshdres. The Appellate Assistant 
Commissioner was of the view that 
the profit resulting from the sale 

ds was revenue receipt as 

urchases were made in seve- 
past 


ots and the records 





any and 10 Preference shares of ° 


shares mostly of those companies of 
which it or its associated concerns 
were the managing agents. When the 
appeal was taken to the ‘Tribunal it 
was pointed out by the departmental 
representative that the profit from the 
sale of shares in question had been 
credited to the profit and loss account. 
There was a difference of opinion be- 
tween the Judicial Member and the 
Accountant Member of the Tribunal 
The Judicial Member held that the as- 
sessee was trading in shares whereas 
the Accountant Member took the con- 
trary view and held that the depart- 
ment had failed to bring on record any 
evidence to show that the purchase of 
shares in managed companies had been 
made with an intention of selling them 
at a profit. Ultimately the case was 
referred to the President of the Tribu- 
nal under S. 5A (7) of the Income-tax 
Act 1922. The question which was 
referred to him was whether the asses- 
see was or was not a dealer in shares 
during the relevant accounting period. 
The President of the Tribunal agreed 
with the Judicial Member that the as- 
sessee was a dealer in shares which 
were confined to the shares of the 
managed companies. Ultimately on the 
Tribunal being moved the following 
question of law was referred to the 
High Court: 


“Whether on the facts and in the 
circumstances of the case, the Tribunal 
was justified in holding that the pro- 
fit of Rs. 1,26,027/- arose to the assessee 
in the course of its business as a dealer 
in shares and as such was liable to be 
assessed as a revenue profit?” 

The High Court upheld the majority 
view of the Tribunal that the assessee 
was a dealer in shares. It, however, 
proceeded to consider the question 
from an entirely new angle. Its ap- 
proach was like this. The facts that 
part of the shares were subscribed for 
the purpose of acquiring the managing 
agency of the National Pipe and Tubes 
Co. and that subsequently large blocks 
of shares were purchased and held for 
long period without sale and further 
that the shares were sold not in small 
blocks but in big blocks to reduce the 
assessee’s liability to the Central Bank 
of India in its overdraft account show- 
ed that these shares were held by the 
assessee as a part of its investment. It, 
therefore, proceeded to hold that the 
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profit of Rs. 1,26.027 did not arise to 
the assessee in the course of its busi- 
ness as a dealer in shares. It was thus 
found to be a capital and not a reve- 
nue receipt. The question was ans- 
wered in favour of the assessee. 


3. It seems to us that the High 
ourt went beyond the matters which 
were the subject matter of controversy 
before the departmental authorities 
and the Appellate Tribunal. It was 
never the case of the assessee at any 
stage that although it was a dealer in 
shares those shares which were the 
subject matter of sale were held by 
way of investment. It had maintained 
throughout that all the shares were 
held by it as an investor and that it 
could not be regarded as a dealer be- 
cause the shares did not form its stock- 
in-trade. That case of the assessee was 
negatived because of the extensive 
dealings and other facts and circum- 
stances which were taken into con- 
sideration. The figure of purchases 
and sales as also of the profits relat- 
ing to the years 1954 to 1957 which 
were set out in the order of the Presi- 
dent of the Tribunal justified the view 
that although up to a certain point of 
time it had been assessed as an inves- 
tor but the multiplicity of the transac- 
tions occurring successively over the 
years supported the departmental 
stand that the assessee had ceased to 
be an investor and had become a deal- 
er. Before the Tribunal it was open 
to the assessee to contend that even on 
the assumption that it had become a 
dealer and was no longer an investor 
in shares the particular holdings which 
had been cleared and the sales of 
which had resulted in the profit in 
question had always been treated by 
it as an investment. It can hardly be 





the knowledge of the assessee who 
holds the shares and it should, in nor- 


are its stock-in-trade and those which 
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are held by way of investment. The 
assessee, in the present case, made no 
attempt whatsoever to make out a case 
that the shares which had been sold 
were a part of its capital investment. 
Nor did it place any material from 
which it could be established that 
those shares had been treated in its 
books differently from other shares 
held by it. The mere fact that the sale 
proceeds were paid into the overdraft 
account in which admittedly proceeds 
of sale of all the shares held by the 
assessee were being credited as and 
when the sales were made and that 
these shares had not been sold with 
any amount of frequency could not be 
regarded as sufficient to establish that 
these shares had been held by way of 
investment. Even otherwise it was for 
the Appellate Tribunal to give its deci- 
sion on facts and since no decision was 
invited from the Tribunal as to whe- 
ther the shares in question had been 
held by way of investment it was not 
open to the High Court to give its 
finding on that question which was es- 
sentially one of fact and which it was 
within the jurisdiction of the Tribunal 
to determine. - 

4. In the result the appeal suc- 
ceeds and is allowed with costs. Instead 
of the answer returned by the High 
Court the question is answered in 
favour of the Revenue and against the 


assessee. 
Appeal allowed. 
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KA) (B)} A presumption of correct- 
ness of “acceptance or rejection of 
ballot papers” by the Returning Offi- 
cer has necessarily to be applied when 
tampering of ballot papers during ins- 
pection is established and it is not al- 
leged that tampering is carried out at 
the ance of or for the benefit of the 
returned candidate. In such case the 
court should not find out as to which 
candidate has obtained more valid 
votes. The directions given in the 
gecohd proviso to R. 56 (2) of the.Con- 
duct] of Election Rules do not autho- 
rise the Court to find out in whose 
favour each of the tampered ballot 
paper has been cast. AIR 1964 SC 1200, 
Relied on. Election Petn. No. 20 of 
1969| D/- 27-3-1970 (All) Reversed. 
(Paras 10, 12) 
Cas Referred: Chronological Paras 
(1964) AIR 1964 SC 1200 (V 51)= 

(1964) 6 SCR 54, Jabar Singh 

v.| Gendalal 12 


. M. C. Chagla, Sr. Advocate, 
(M/s| V. K. S. Chandy, K. N. Tripathi, 
V. P. Kohli, Parmod Sarup and S. 5. 
Khanduja, Advocates, with him), for 
Appellant; Mr. C. B. Agarwal, Sr. 
Advocate, (Miss Uma Mehta, Mr. S. K 
Bagga and Mrs. S. Bagga, Advocates, 
with! him), for Respondent. No. 1. 


The Judgment of the Court was 
delivered by 
HEGDE, J.:— This is an appeal 
under S. 116-A of the Representation 
of the People Act, 1951 (in short ‘the 
Act’) brought by the returned candi- 
date |whose election from the Mariahu 
constituency in the district of Jaunpur, 
in T last mid term election to the 
U. P. Legislative Assembly, has been 
set aside by the High Court of Allaha- 
bad in an election petition brought by 
the ee respondent in this appeal, who 
will hereinafter be referred to as the 
respondent. f 

2. The appellant, the respon- 
dent and five others contested from 
the oe constituency in the last 

erm election. Polling took place 
on February 5, 1969. The votes were 
counted on February 10, 1969 and the 
' result was declared on the same day. 
The Returning Officer declared the ap- 
pellant to be the successful candidate 
aş having secured 25,552 votes as 
against 25,483 secured by the respon- 
dent,| his nearest rival. Margin of dif- 
ferente between the two was 69 votes. 
After the counting was over, the res- 
pondent asked for recounting but that 
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was not granted by the Returning Offi- 
cer. Thereafter the respondent appli- 
ed to the Election Commission for ins- 
pection of the ballot papers. Inspec- 
tion asked for was granted and the 
ballot papers were inspected both by 
the appellant and the respondent for 
four days ie. between 2ist and 24th 
of March 1969. The election petition 
was filed on March 27, 1969. 


3. In the election petition, the 
respondent contended that some in- 
valid votes, some votes cast in his 
favour and some votes cast in favour 
of other candidates had been counted 
in favour of the appellant. The appel- 
lant denied all these allegations. In his 
turn he filed a recrimination petition 
wherein he also contended that some 
invalid votes, some votes cast in his 
favour and some votes cast in favour 
of other candidates had been counted 
in favour of the respondent. 


4. During the pendency of the 
election petition both the appellant as 
well as the respondent applied for re- 
inspection of the ballot papers. It is 
unfortunate that the learned trial 
judge allowed those petitions.: This led 
to serious developments as we shall 
presently see. There was no occasion 
for allowing re-inspection of ballot 
papers as the parties had already ins- 
pected the ballot papers. On Septem- 
ber 15, 1969, the court ordered sorting 
out of the ballot papers alleged, either 
by the appellant or the respondent, as 
having been wrongly accepted or 
counted. The sorting out process went 
on till the 17th of November, 1969. 
Meanwhile on September 22, 1969 the 
appellant applied for re-inspection of 
the ballot-papers. A similar prayer 
was made by the respondent on Sept- 
ember 26, 1969. As mentioned earlier 
those prayers were granted. The ins- 
pection of the ballot papers continued 
simultaneously with the sorting out of 
the ballot papers referred to earlier 
and it went on till October 30, 1969. 
On October 30, 1969, it is alleged that 
during the inspection, the Counsel for 
the appellant noticed certain facts 
from which he concluded that the bal- 
lot papers might have been tampered 
with. Procedure adopted at the time of 
inspection was that the advocates on 
either sides inspected each ballot paper 
and inspected ballot papers were put 
in different covers; those covers were 
closed and sealed and the label there- 
on was signed both by the appellants 


a 
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Counsel as well as by the respondent’s 
Counsel and at the close of the day 
those packets were put inside a box 
which was locked and sealed. Accord- 
ing to the appellant on October 30, 
- 1969, his Counsel Shri Misra noticed 
that the seal on the lock of box No. 3 
was missing and that the lock was 
open. Thereafter when the box was 
opened, it was found that the enve- 
lopes inside the box had been opened 
and their seals were missing. Their 
flaps remained unpasted and the labels 
that were attached on them were all 
missing. The same day, he made the 
following remarks in the daily sheet 
maintained by the staff: 
“Attended inspection table by 
10-30 A.M. Staff could come at 11 A.M. 
but the work started by 12-15. Ins- 
pection of only tendered B. Ps. (Mean- 
ing ballot papers) was allowed. No 
effort for searching out postal B.P. 
was made by the Staff. In the course 
of taking out bundle of tendered votes 
it was detected that packets of sorted 
out B. P. (whose sorting has. finished) 
are keptinaunsealed envelopes and a 
Box No. 3 was found unlocked with 
distorted seal. P.S. Inspection was 
finished by 4-00 p.m” 
In the same sheet respondent’s son 
who represented the respondent at the 
inspection made the following remarks: 


“Inspection finished at 3-00 p.m. 
After that the envelopes were sealed in 
my presence. Seal of the trunk No. 3 
was intact, but the lock was loose.” 


5. On the next day, the appel- 
lant filed an application before the 
court alleging that there are reasons 
to suspect that the ballot papers had 
been tampered with. He asked for a 
re-inspection of the ballot papers that 
had already been inspected but that 
prayer was rejected by the court. 
Before proceeding to narrate the other 
facts, it is necessary to mention one 
other circumstance. It appears that at 
the time of the inspection of the ballot 
papers, both the parties or their Coun- 
sel as well as the staff of the court 
were noting down the numbers of the 
ballot papers to which objections were 
taken by either of the parties. Accord- 
ing to the appellant, the sheets main- 
tained by the office were also tamper- 
ed with. On examination of those 
sheets, it was found that they contain- 
ed 268 more numbers than those found 
in register maintained on his behalf. 
He brought those facts to the notice 
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of the court by an application made on 
December 10, 1969 and to that appli- 
cation he attached a Schedule showing 
the numbers of ballot papers which 
according to him were -subsequently 
interpolated into the sheets maintain- 
ed by the office. 

6. The appellant’s allegation 
was that the tampering of ballot 
Papers was done by one Gopinath, a 
member of the staff of the High Court. 


: T. Dealing with the evidence of 
Sri Misra relating to the alleged tam- 


. pering with the lock of box No. 3 as 


well as the envelopes inside that box, 
this is what the learned trial judge 
observed: 


“Box No. 3, whose lock was noti- 
ced by him to be open, was in the mid- 
dle of the pile and it was removed 
first. In view of the above statement 
it could be argued that the lock of box 
No. 3 might have been opened and the 
sealed paper on it might have fallen 
off. But no positive conclusion can be 
drawn from the above circumstances 
because there are two facts which 
negative it. In the first place, Sri Shi- 
vaji Misra, who was actually removing 
the boxes, stated that it was not possi- 
ble that the seal got broken and the 
lock was opened in dragging and re- 
moving the boxes, from one place to 
another. His statement finds some 
support from the note Ex. D-158/2 
made by the son of the petitioner who 
seems to have made it in a guarded 
language. The lock having been loose 
in that note can be taken to imply that 
it was open. The second circumstance 
is the discovery of envelopes contain- 
ing sorted out ballot papers inside that 
box not to be sealed and their flaps 
also not pasted. The statement of Sri 
Shivaji Misra remained unshaken on 
this point. In my opinion, therefore, it 
cannot be doubted that the envelopes 
containing the sorted out ballot papers 
inside box No. 3 were found in open 
envelopes which were unsealed and 


_ whose flaps had also not been pasted. 


Sri Shivaji Misra further stated that 
all the boxes containing the ballot 
papers of this case were got opened and 
it was found that in all of them the 
sorted out ballot papers were kept in 
open envelopes which were new with- 
out their flaps either pasted or seals 
having been put on them or the signa- 
tures of the counsel for the respondent 
on them. On behalf of the petitioner it 
was urged that this part of his state- 
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ment was an impřovement and should 
not be believed because in his note Ex. 
D. 158 Sri Shivaji Misra had said this 
about Box No. 3 alone. The contention 
of ae petitioner’s counsel in this regard 
must prevail because the allegations in 
the note Ex. D. 158 are confined to 
Box/|No. 3 alone. Not only that, Sri 
Shivaji Misra himself admitted at two 
places on pages 17 and 20 of his cross- 
examination that the ‘seals and locks 
e other boxes were found intact. 
Therefore the allegations will have to 
be confined to Box No. 3 alone. To my 





mind, the circumstances given by Sri- 


Shivaji Misra were sufficient to raise 


. a suspicion that there had been inter- 


* oush 


 }was 


meddling with Box No. 3 and its con- 
tents.” : 

A From these . observations it 
is clear that the learned judge accept- 
e evidence of Sri Misra relating to 
the ¢ondition of the lock put on box 

$ as well as the' envelopes that 
inside that box when he saw 

on October 30, 1969. Sri Misra’s 
evidence which was accepted by the 
learned trial judge clearly indicates 
the possibility of tampering of the bal- 
lot papers inside box No. 3. But curi- 
enough even after accepting the 
evidence of Sri Misra, the learned 
Judge came to the conclusion that there 

o conclusive proof to show that 

the þallot papers were tampered with 
He High Court. We shall present- 
e that the learned judge came to 
conclusion that ' several ballot 
papers had been tampered with. But 
ypothesis is that they might have 
been| tampered with in the District 
Electoral Office and there might have 
been] only an attempt at tampering in 
the |High Court. His reasoning on 
this question is difficult to follow. 


9. The learned judge after 
scrutinizing some of the ballot papers 





- but not all of them, observed: 


‘While examining them I noticed 
that some appeared to be suspicious 
and looked as if they had been tamper- 
ed with. There was clear seal with the 
inst ent provided in the compart- 
ment of Respondent No. 1, but another 
seal was also to be found in the com- 


p ent of some other candidate. In 


some, the ink of the seal in the com- 
partments of other candidates was 
watery and had spread and was fainter 
than|that of the seal in the compart- 
ment of Respondent No. 1. Such bal- 
lot papers were also found in Sche- 
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dule 1-A of the amendment application 
of the. recriminatory petition. In some, 
the colour of the ink in the compart- 
ments of other candidates was different 
in colour than that of the seal in the 
compartment of Respondent No. 1. In 
some, the size of the seal in the com- 
partments of candidate was either 
smaller or bigger than the size of the 
seal in the compartment of Respondent 
No. 1. In some, not only the ink of the 
seal put in the compartments of other 
candidates: was fainter than that of the 
seal in the compartment of Respondent 
No. 1, but the seal was also different 
in form. All that goes to point that 
some ballot papers had been tampered 
with in which the above condition of 
the seal and ink was found.” 


10. From these findings, it fs 
reasonable to conclude that the ballot 
papers had been tampered with, in the 
High Court at the time of the inspec- 
tion. It is strange that even after com- 
ing to the conclusion that ballot papers 
had been tampered with, the learned 
judge thought that he could find out, 
in whose favour each of the tampered 
ballot paper had been cast. In attempt- 
ing to do so, he was clearly undertak-~ 
ing risky job. His reliance on the 
directions given in the second proviso 
to rule 56 (2) of the Conduct of Elec- 
tion Rules, 1961 to the Returning Offi- 
cers was misconceived. The said rule 
does not deal with tampered ballot 
The learned judge, in our opi- 

















was tampering with the ballot papers, 
he should have thought that there was 
no use in further inspecting the ‘ballot 
papers to find out whether they were 
properly accepted or counted. In the 
course of his ‘ judgment, the learned 
judge came to the conclusion that out 
of the ballot papers examined by him, 
he detected that 88 ballot papers had 
been tampered with. We have earlier 
mentioned that he had examined only 
some of the ballot papers and not all. 
Therefore the possibility of many more 
ballot papers having been tampere 
with cannot be ruled out. 


11. The learned trial judge fell 
into an error in thinking that in the 
schedule attached to the petition fil- 
ed on behalf of the appellant on De- 
cember 10, 1969, the respondent had 
mentioned the numbers of the tamper- 
ed ballot papers. Because of this er- 
roneous impression, he appears to have 
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focussed his attention only on those 
ballot papers and not others. He does 
not say anywhere in his judgment 
that he scrutinised all the ballot papers 
found in box No. 3. It is clear from his 
judgment that he merely scrutinized 
the 268 ballot papers mentioned in the 
schedule mentioned earlier. A reading 
of the petition to which that schedule 
was attached makes it clear that the 
ballot-papers mentioned therein do not 
refer to the tampered ballot papers. In 
fact, the appellant or his Counsel could 
not have found out at the time that 
schedule was filed into 
all ballot papers had been tampered 
with. After the 30th of October, 1969 
they were not permitted to re-examine 
the ballot papers that had already been 
examined. 


12. From an examination of the 
aterial on record, we are of opinion 
that there are grounds to believe that 
there was large scale tampering of bal- 
lot papers and it is most likely that 
the tampering in question was done in 
the High Court during the time of the 
examination of the ballot papers. It is 
no body’s case that the tampering was 
done at the instanceof or for the bene- 





circumstances the only proper course 
d on the basis that the 
Officer 


13. In the result this appeal is 
allowed and the order of the High 
Court is set aside, consequently the 
election petition stands dismissed. The 
election-petitioner shall pay the costs 
of the appellant both in this Court and 
in the High Court. 


Appeal allowed. 
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AIR 1972 SUPREME COURT 451 
(V 59 C 87) 
(From: Bombay)* 
S. M. SIKRI C. j., J. M. SHELAT 
I. D. DUA AND G. K. MITTER, JJ. 
R. B. Bansilal Abirchand Mills Co. 
Pvt. Ltd., Appellant v. The Labour 


Court, Nagpur and others ete., Respon- 
dents. 


Civil Appeals Nos. 2136 and 2295 
of 1966, D/- 25-11-1971. 

(A) Constitution of India Art. 133 
(1) (a) — Leave to appeal to Supreme 
Court — Fact that a point is not ex- 
pressly taken in the grounds for leave 
to appeal before the High Court is no 
bar for raising that point before the 
Supreme Court. (Para 12) 


(B) Industrial Disputes Act (1947), 
S. 33-C (2) — Application for lay-off 
compensation under S. 33-C (2) — 
Labour Court has jurisdiction to en- 
tertain — Mere plea denying work- 
men’s claim to computation of benefit 
in terms of money does not oust juris- 
diction of Labour Court — (X-Ref.: 
S. 25-C) — (X-Ref: S. 10 (1) (c).) 
(Para 23) 
The claim to compensation of 
every workman who is laid-off is one 
which arises under the statute itself 


and S. 25-C provides for a benefit to. 


the workman which is capable of be- 
ing computed in terms of money under 
S. 33-C (2) of the Act. The scheme of 
the Act being to enable a workman to 
approach a Labour Court for computa- 
tion of the compensation claimed by 
him in terms ofS. 25-C of the Act he 
is not required to see whether other 
co-workers will or will not adopt the 
same course. The mere fact that a 
large number of workers make a claim 
of the same nature against the em- 
ployer does not change the nature of 
the dispute so as to take it out of the 
pale of S. 7 of the Act and render the 
dispute one which can only be dealt 
with by an Industrial Tribunal to 
which reference can be made by the 
appropriate Government. (Para 19) 

(C) Constitution of India Art. 133 
(1) (a) — Leave to appeal to Supreme 
Court — New plea — Supreme Court 
will not entertain a point not canvass- 
ed before High Court. (Paras 24, 25) 


*(Spl. Civil Applns. Nos. 246 of 1964 
and 84 of 1963, D/- 2-2-1965—-Bom., 
Nagpur Bench) 
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) Industrial Disputes Act (1947) 
-C — Lay-off compensation — it 
is gdverned by provisions of chapter 
VA and not by standing orders by 
virtue of S. 25-3 —(X-Ref:— S. 25-J). 
+ (Para 26) 
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spondents (In Nos. 131 to 142, 
478, 480 to 488, 490 and 492 (in 
C. AJ No. 2136 of 1966). 

The Judgment of: the Court was 
delivered by 

ER, J.:— The main question 
in these two appeals by certificate is, 
whether the Labour Court had juris- 
diction to entertain the, application for 
compensation under S. 33-C 
(2) of the Industrial Disputes Act. The 
appellant in the first appeal is a limi- 
ted company which is now under liqui- 
while the appellant in the 
second is a partnership firm, the res- 
pondents in the two appeals being the 
Labour Court and different groups of 
workmen. 

2| The facts are as follows. In 
Hingdnghat there was a textile mill 
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Mills which used to employ about 1000 
men. The mill was owned by the firm, 
the appellant in the second appeal. A 
fire broke out in the mill on March 27, 
1959 doing appreciable damage to some 
of the machines. The employers put 
up a notice under their Standing 
Order No. 19 on March 28, 1959 to the 
effect that the 
night had caused heavy loss and exten- 
sive damage to the departments’ ren- 


dering the mill’s working impractica- . 


ble until necessary repairs and adjust- 


ments were carried out. The employees’. 
were however to note that the folding ' 


and workshop departments would con- 
tinue to work as usual and notice of 
resumption of mill’s working would 
be posted after necessary adjustments 
and repairs were carried out. This was 
followed by a second notice issued on 
April 2, 1959 tothe effect that the pre- 
liminary survey of the fire havoc in 
conjunction with the insurance compa- 
nies had shown that over 60 per ceng 
of the machines in the carding, fly 
frame and Ring frame departments 


‘had been damaged and that the damage 
6 to the bulk of these machines was . 


such that they might require com- 


- plete replacement. It was further an- 


nounced that in the circumstances the 
Management had no alternative but to 
declare stoppage of work of all the 


productive departments of the mills. _ 


3. Although it is. not possible 
to be precise as to the extent of the 
damage caused, a fair idea of it can be 
had from a letter of Hukumchand 
Insurance Company Ltd. dated August 
28, 1959 stating that the loss to build- 
ings, machinery and accessories. had 
been determined at Rs. 22,624/- by 
the surveyors. It appears that on 27th 
April 1960 the representatives of the 
insurance companies had agreed to re- 
assessment increasi the figure for 
repairs to Rs. 37,420/-. 

4, The third notice put up by 
the firm on April 29, 1960 gave no 
indication of the date of completion of 
the repairs. On September 13, 1960 
the firm notified that the departments 
of the mills which had remained un- 
productive since 28th March, 1959 
were expected to commence working 
on or about 30th September, 1960. 


5. The firm did not however 
work the mills in terms of the last 
notice but transferred the same to the 
company which had been incorporated 


fire of - the previous. 
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on 8th December, 1959. It appears 
that the consideration for the transfer 
-was Rs. 34,75,000/- made up of Rupees 
11,50,000/- being the value of the im- 
movable properties and Rs. 23,25,000/- 
being the value of movable properties. 
Compared to the second figure, the 
damage to the machinery as assessed 
by the insurance companies is insigni- 
ficant. , 

6. The first notice of 28th 
March, 1959 brings out the fact that 
the work in the mill as a whole was 
not brought to a stand still and that 
it was to continue as usual in`the fold- 
ing and workshop departments. Ac- 
cording. to the second notice, the pre~ 


Jiminary survey had shown that over 


60 per cent of the machines in only 
three departments, namely, Carding, 
fly frame and ring frame, had been 
damaged and that complete replace- 
ment of some of the above might be 
necessary. The notices do not make 
out the case that the damage was such 
that it was not possible to run the 
mills at all. 


7. Towards tħe end of 1961 
and the beginning of 1962, respon- 
dents 2 to 346 in Civil Appeal No. 2295 
of 1966 presented applications under 
S. 33-C (2) of the Industrial Disputes 
Act to the Labour Court at Nagpur 
claiming to have been laid-off from 
28th March 1959 to 30th September, 
1960, The appellants in the second ap- 
peal filed a written statement before 
the Labour Court contending inter alia 
that the Labour Court had no juris- 
diction under S. 33-C (2) and that the 
parties had to work out their rights 
within the four corners of the State 
Act ie. the C. P. and Berar Industrial 
Disputes Settlement Act, 
order dated 30th November, 1962 the 
preliminary objection as to jurisdiction 
of the employers was rejected by the 
Labour Court. On this, the appellants 
preferred an application under Ari- 
cle 226 of the Constitution of India 
before the Bombay High Court. Bya 
common judgment rendered on 25th 
August, 1962 the High Court rejected 
the contentions of the appellants that 
the claim under the Industrial Dis- 
putes Act was not maintainable be- 
cause of the operation of the State Act 
and further held that the Labour 


` Court was competent to adyudicate on 


the merits of the claim of the workers 
even where the employer disputed not 
only the jurisdiction of the said court 


1947. By. 


‘common judgment 
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but also disputed that there was any 
lay-off as claimed and that the appli- 
cants were not workmen within the 
meaning of the Act. The appellants 
who were petitioners before the High 
Court did not proceed further in the 
matter by applying for a certificate 
that the case was fit for appeal to this 
Court. By order dated November 30, 
1962 the Labour Court dismissed as 
barred by the principles of res judicata 
125 applications of some of the wor- 
kers who had previously applied to the 
Labour Court at Bombay and whose 
applications had been subsequently 
dismissed by the Labour Judge, Bom- 
bay on the ground of lack of jurisdic- 
tion under S. 33-C of the Industrial 
Disputes Act. The claims dismissed 
related to the period between March 
28, 1959 and May 2, 1960. The Labour 
Court allowed the claims relating to 
the period from May 3, 1960 to Sept- 
ember 30, 1960 and ordered the issue 
of certificates of recovery-under Sec- 
tion 33-C of the Act. 

8. Respondents 2 to 493 in Ap- 
peal No. 2136/1966 filed applications 
under S. 33-C in the Labour Court at 
Nagpur claiming lay-off compensation 
for the period 28th March, 1959 to 
September 30, 1960. The Labour Court 
held by order dated February 29, 1964 
that there had been a lay-off within 
the meaning of S, 2 (kkk) of the Indus- 
trial Disputes Act and that the em- 
ployees were entitled to compensation 
for the full period of 18 months but 
workers who were “badli” workers 
were not entitled to such compensa- 
tion. The appellants in both the ap- 
peals preferred writ petitions before 
the High Court of Bombay for quash- 
ing the order of the Labour Court. 

i The two writ petitions were 
High Court by a 
on February 2, 
1965. Before the High Court four 
main points were raised, namely: 

1. Whether having regard to tħe 
circumstances and the established facts 
there bad been a lay-off within the 
meaning of the expression in S. 2 
(kkk)? 

2. If there had been a lay-off, 
whether compensation under S. 25-C 
read with S. 25-E of the Act was pay- 
able to the workers, also whether the 
workers were not entitled to compen- 
sation because of non-fulfilment of 
conditions prescribed in S. 25-E? 

3. Whether badli workers were 
entitled to lay-off compensation? and 


disposed of by the 
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4. Whether the quantum of com- 
pensation would be governed by the 


first proviso to S. '25-C or whether 
S. p5-C (ii) would be applicable en- 
titling the workers . to compensation 


for the full period of the lay-off ie. 
28-3-59 to 30-9-1960? 
10. On the first question the 
High Court held that “by every indi- 
cation and circumstance and by ex- 
press declaration of its management 
it was a running industry’, meaning 
thereby that there was-no closure. On 
the!second question, `the High Court 
held that the Labour Court should 
have considered whether the work- 
meh had proved that they had present- 
ed themselves for ‘work or not in 
terms of S. 25-E to be able to claim 
eT nsation under S. 25-C, except- 
th regard to three workmen who 
gave clear evidence on the point. It 
alsa held that badli labour were not 
entitled to lay-off compensation. It 
ed down the contention that com- 
pengation was claimable only in terms 
of the Standing Orders of the Mill. In 
the|result the High Court remanded 
the |matters back to the Labour Court 
for recording fresh evidence on behalf 
of both the parties on the following 
issue: 
Do the applicants prove that they 
presented themselves: for work at the 
appointed time at least once a day 
within the meaning of S. 25-E (ii)? 


1i. On the application of the 
appłllants, the High Court granted 
certificates under Art. 133 (1) (a) of 
the |Constitution. 

12. Before us learned counsel 
for ithe respondents Mr. Bhandare 
sought to resist the main contention of 
appellants by urging that the deci- 
sion of the High Court in 1962 operated 
as tes judicata in the present appeals. 
He said that it was open to the appel- 
lants to challenge the conclusion of the 
High Court arrived at. in 1962 by mov- 
ing |the High Court by an application 
for the issue of a certificate of fitness 
for jappeal to this Court and in the 
event of refusal thereof, to ask for 
special leave of this Court. In the ab- 
sence of such applications the determi- 
nation of the High Court in 1962 had 
become final and the question as to 
j diction could not be canvassed 
pe We do not think it necessary 
to go into this question as the matter 
can|be disposed of even on the basis 
that it is open to the appellants to 


‘ 
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raise the question of jurisdiction before 
this Court although the point was not 
expressly taken in the grounds for 
leave to appeal to this Court before 
the High Court. 


13. The substantial 
Mr. Gupte appearing for one set of ap- 
pellants was that it being the case of 
the employers that there had been a 
closure of the mills the dispute could 
not be adjudicated upon by a Labour 
Court and was entertainable. only by 
an Industrial Tribunal under the pro- 
visions of S. 10 (1) (d) of the Act. Mr. 
Gupte drew our attention to various 
sections of the Act in support of his 
contention that an ‘industrial -dispute’ 
meant primarily a dispute or differ- 
ence between employers on the one 
hand and employees on the other con- 
nected with the employment or non- 
employment or the terms of empoly- 
ment etc. of any person. He urged that 
the basic underlying idea was that to 
be an industrial dispute the dispute 
had to be one which affected the 
employees as a class as pitted against 
their employers. He argued that indi- 
vidual workman could only approach 
the Labour Court for lay-off compen- 
sation when prima facie there was no 
question of closure of the industry by 
the employers and drew our attention 
to the definition of ‘lay-off’ in S. 2 
(kkk). According to him in a situation 
like the present where the inability 
on the part of the employer to give 
employment was not limited to a 
handful of persons but extended to 
the employees wholesale arising out 
of a calamity it could not be said that 
there had been a lay-off of the em- 
ployees. Although the word ‘closure’ 
is not defined in the Act, counsel argu- 
ed that the expression would aptly 
describe the 
the mills as a result of the fire on 
March 27, 1959. 


14. We find ourselves unable 
to accept Mr. Gupte’s contention. We 
may in this connection refer to the 
relevant provisions in the Act. The 
authorities under the Act are specifi- 
ed in different sections of Chapter II 
containing Ss. 3 to 9. Under S. 7 it 
is open to the appropriate Government 
by notification in the Official Gazette 
to constitute one or more Labour 
Courts for the adjudication of indus- 
trial disputes relating to any matters 
specified in the Second Schedule and 
for performing such other functions 


point of 


condition prevailing in `. 
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as may be assigned to them under the 
Act. Under S. 7-A the appropriate 
Government may, by notification, con- 
stitute one or more Industrial Tribu- 
nals for the adjudication of industrial 
disputes relating to any matter, whe- 
ther specified in the Second Schedule 
or the Third Schedule. In the Second 
Schedule are set forth certain matters 
in items 1 to 5 which are within the 
jurisdiction of a Labour Court and 
item 6 gives the Labour Court juris- 
diction to deal with “all matters other 
than those specified in the Third Sche- 
dule”. The Third Schedule contains 11 
items of which item 10 reads: 


“Retrenchment of workmen and 
closure of establishment”. 
Lay~off is not expressly covered by 
either of the two Schedules. It would 
therefore be a matter covered by the 
Second Schedule under item 6 thereof. 
Sec. 10 (1) (c) enables the appropri- 
ate Government when it is of opinion 
that an industrial dispute exists or is 
apprehended inter alia, to refer the 
dispute or any matter appearing to 
be connected with, or relevant to, the 
dispute, if it relates to any matter 
specified in the Second Schedule to a 
Labour Court for adjudication. So far 
as an Industrial Tribunal is concern- 
ed, the appropriate Government may 
under S. 10 (1) (d) make reference to 
it not only in cases covered by the 
Second Schedule but also those includ- 
ed in the Third Schedule except that 
when the dispute relates to any mat- 
ter in the Third Schedule and is not 
likely to affect more than one hundr- 
ed workmen, the appropriate Govern- 
ment may, if it thinks fit, make a 
reference to a Labour Court under 
cl. (c). 


15. According to Mr. Gupte, 
Chapter V-A of the Act introduced in 
the year 1953 providing for claims 
being preferred by individual work- 
men to compensation could only be 
resorted to when the dispute was such 
as would not call for a reference under 
Section 10 (1) (d). He urged fur- 
ther that it being open to the Central 
Government to amend the Second and 
the Third Schedules by issue of noti- 
fication under S. 40 of the Act, so long 
as the said Schedules stood unaltered, 
it should be presumed that the legis- 
lature did not intend a Labour Court 
to exercise its jurisdiction in cases 
where there was a serious question of 
closure of an establishment put for- 
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ward by the employers. All this, argu- 
ed counsel, went to show that if the 
essential nature of the dispute was a 
difference between the employer on 
the one hand and a very large body of 
workmen on the other, the employer 
making an assertion involving a mat- 
ter covered by the Third Schedule to 
the Act, it would not be open to the 
workmen to prefer claims individual- 
ly under S. 33-C. 

16. The ambit of S. 33-C has 
been examined by this Court on a 
number of occasions and reference 
may usefully be made to some of the 
authorities in this connection to find 
out whether the Labour Court was 
within its jurisdiction to entertain the 
applications which were followed by 
the writ petitions to the Bombay High 
Court. In Central Bank of India Ltd. 
v. P. S. Rajagopalan, (1964) 3 SCR 140 
=(AIR 1964 SC 743) the legislative 
history of S. 33-C was gone into at 
length and the conclusion of this Cour? 
on the scope thereof was as follows 
(see p. 150): 

“The legislative history to which 
we have just referred clearly indica- 
tes that having provided broadly for 
the investigation and settlement of 
industrial disputes on the basis of col- 
lective bargaining, the legislature 
recognised that individual workmen 
should be given a speedy remedy to 
enforce their existing individual rights, 
and so inserted S. 33-A in the Act in 
1950 and added S. 33-C in 1956. These 
two provisions illustrate the cases in 
which individual workmen can enforce 
their rights without having to take re- . 
course to S. 10 (1) of the Act, or with- 
out having to depend upon their Union 
to espouse their cause. Therefore, in 
construing S. 33-C we have to bear in 
mind two relevant considerations. The 
construction should not be so broad 
as to bring within the scope of S. 33-C 
cases which would fall under S. 10 
(1). Where industrial disputes arise be- 
tween employees acting collectively 
and their employers, they must be 
adjudicated upon in the manner pres- 
cribed by the Act, as for instance, by 
reference under S. 10 (1). These dis- 
putes cannot be brought within the 
purview of S. 33-C. Similarly, having 
regard to the fact that the policy of 
the Legislature in enacting S. 33-C is 
to provide aspeedy remedy to the indi- 
vidual workmen to enforce or execute 
their existing rights, it would not be 
reasonable to exclude from the scope 
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of this section cases of existing rights 
whith are sought to: be implemented 
by individual workmen.” 

Turning down the contention put for- 
ward on behalf of the employers there 
that] computation under S. 33-C (2) 
would only be possible where the right 
of the workman to receive the benefit 
not disputed, it was said: 

The claim under S. 33-C (2) 
clearly postulates that the determina- 
tion| of the question about computing 
the /benefit in terms:of money may, 
jn some cases, have to ‘be preceded by 
an énquiry into the existence of the 
right and such an enquiry might be 
heldi to be incidental ‘to the main de- 
termination which has been assigned 
to the Labour Court by sub-s. (2). As 
M ell has observed “where an Act 





confers jurisdiction, it impliedly also 
grants the power of doing all such 
acts, or employing such means, as are 


essentially necessary to its execution.” 

Accordingly it was held that S. 33-C 
(2) took “within the purview icases ‘of 
en who elaimed that the bene- 





fit which they are entitled should 
be computed in terms: of money, even 
tho the right to Ithe benefit on 
which their claim is based is disputed 
by their employers.” | 

LT. Following the above deci- 
sion, it was held in Mining Engineer 


v. Rameshwar, (1968) 1 SCR 140 = 


(AIR 1968 SC 218) that sub-s. (2) of 
S. 33-C was not confined to cases aris- 
ing der an awardi settlement or 


eyen under the provisions of Chapter 
V-A|of the Act and the benefit provid- 


ed in the bonus scheme under the Coal 
Mines Provident Fund and Bonus 
Schemes Act, 1948 would be ‘covered 
“by sub-s. (2). 

8. ‘Section 254c provides for 
the measure of compensation to be 
awarded in cases of lay-off of workers. 


Section 25-E of the Act however pro- 
videş inter alia that no compensation 
shalll be paid to a workman who has 
been! laid-off if he does not present 
himself for work at the establishment 
at the appointed time 'during the nor- 
mal working hours at least once a day. 


19. The claim to compensation 
of eyery workman who is laid-off is 
one which arises under the statute it- 
self and S. 25-C provides for a bene- 
fit to the workman which is capable 
of being computed in terms of money 
der S. 33-C (2) of: the Act. The 
eme of the Act being to enable a 
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workman to approach a Labour Court) 
for computation of the compensation 
claimed by him in terms of S. 25-C of 
the Act he is not concerned to see whe- 
ther other co-workers will or will not 
adopt the same course. The fact that 
a number of workers make claims of 
identical nature ie. to: compensation 
for lay-off, arising out of the same set 
of facts and circumstances 
make any difference to the individual 
workman who prefers the claim. The 
mere fact that a large number of per- 
sons makes a claim of the same nature 
against the employer, does not change 
the nature of the dispute 5o as to take 
it out of the pale of S. 7 of the Act 
and render the dispute one which can 
only be dealt with by an Industrial 
Tribunal to which reference can be 
made by the appropriate Government. 

20. Reference was however 
made to the decision of U. P. Electric 
Supply Co. v. R. K. Shukla, (1970) 1 
SCR 507 = (AIR 1970 SC 237) in aid of 


the contention for the appellants that - 


if the dispute touches a matter in the 
Third Schedule the Labour Court will 
not have. jurisdiction to deal with it. 
In this case the State Electricity Board 
U. P. took over the undertaking of. the 
company from September 16, 1964 in 
exercise of power under S. 6 of the 
Indian Electricity Act, 1910 and under 
the provisions of the appellants’ ‘licen~ 
ces. -As a result thereof, the company 
ceased to carry on the business of 
generation and distribution of electri- 
city thereafter. On September 16, 1964 
the Board issued letters of appoint- 
ment to the employees of the appellant 
in the posts and positions which they 
had previously held, According to the 
respondents they were not given cre- 
dit for their past services with the 
company. All the workmen of the two 
undertakings were taken over in the 
employment of the Board with effect 
from September 17, 1964, 443 work- 
men employed in the Allahabad under- 
taking filed applications before the 
Labour Court under S. 6-H (2) of the 
U. P. Industrial Disputes Act, 1947 for 
payment of retrenchment compensa- 
tion and salary in lieu of notice. The 
orders for payment. of retrenchment 
compensation were resisted by the 
company inter alia on the ground that 
the workmen were not in fact retren- 
ched and in any event since they were 
admitted to the service of the Board 
on terms not less favourable than 
those enjoyed before, the company 


cannot) | 
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was under no liability to pay retrench- 
ment compensation and the Labour 
Court was incompetent to entertain 
and decide the applications for award- 
ing such compensation. On the above 
facts the Court in the appeal by spe- 
cial leave observed “the Company had 
expressly raised a contention that they 
had not retrenched the workmen and 
that the workmen had voluntarily 
abandoned the Company’s service by 
seeking employment with the Board 
even before the Company clos- 
ed its working.” Reliance was 
however placed on certain passa- 
ges in the judgment at p. 513 and at 
p. 517 which according to counsel for 
the appellants went to show that when 
the factum of retrenchment is ques- 
tioned, there is a dispute which is 
exclusively within the competence ‘of 
the Industrial Tribunal. These observa- 
tions cannot be considered binding on 
us as all the aspects were not placed 
before the Court then. 

21. Reference was also made 
to the case of Ramakrishna Ramnath 
v. Presiding Officer, Nagpur, (1970) 2 
Lab LJ 306 (SC). In that case the ap- 
pellant had issued a notice in writing 
on the Ist July 1958 following the 
issue of a notification by the Govern- 
ment of Bombay under S. 5 (2) read 
with S. 5 (1) of the: Minimum Wages 
Act, 1948 to the effect that it had been 
forced to close its factory as from the 
Ist of July 1958 by the action of the 
Bombay Government in issuing the 
said notification inasmuch as minimum 
rates of wages made payable as from 
Ist July, 1958 were so excessive and 
unworkable that it was impossible for 
any employer to give effect to them 
and the notification had made the 
working of the business a financial 
impossibility. The workers were also 
informed that the closure of the busi- 
ness would continue as long as the 
notification dated 11th June 1958 con- 


‘tinued in force. The Government of 


Bombay withdrew the notification 
after some time and the appellants 
started to work the factory from 10th 
August, 1958 taking in all employees 
who were there before lst July. The 
respondent No. 2 put in an application 
before the Presiding Officer, Labour 
Court Nagpur on 5th November, 1963 
claiming Rs. 334-80 on account of 
retrenchment compensation and one 
month’s pay in lieu of notice. The ap- 
pellant put in its written statement, 
inter alia, contending that the said 
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respondent was not an employee but 
an independent contractor and that 
there had been no closure of the busi- 
ness to attract S. 25-FFF of the Act 
and that in any event the dispute 
could not be referred to a Labour 
Court. In the appeal by special leave 
to this Court it was contended, inter 
alia, (a) that the dispute did not fall 
within the jurisdiction of the Labour 
Court but within that of an Industrial 
Tribunal, (b) that there was really no 
closure of the appellant’s business but 
only a lock out or a temporary stop- 
page of work not attracting the opera- 
tion of S. 25-FFF and (c) that in order 
that the respondent could claim the 
benefit of S. 25-F it was obligatory on 
her to show that she had worked for 
240 days in each year of service for 
which the claim was made. This Court 
found that the appellant had not taken 
the plea in its written statement and 
that there had been a lay-off or a 
lock-out and that it had only submitt- 
ed that the closure in accordance with 
the notice did not fall within the scope 
of S. 25-FFF of the Act. By issues 6 
and 7 the appellant raised questions 
as to whether the closure had result- 
ed in the retrenchment of the appli- 
cant and whether the closure was 
beyond the control of the employer. 
No dispute was raised about the fac- 
tum of closure. Strangely enough it 
was urged before this Court that “there 
could be no closure because the appel- 
Iant was merely protesting against ir- 
responsible action of the Government 
and- had no intention to close 
the business permanently.” The Court 
found that the question of lock- 
out was not mooted when the issues 
were settled nor had any plea been 
taken that there had been a temporary 
cessation of work under Standing 
Order No. 11. In our view, the obser- 
vations in this case do not help ae 
appellants before us. 


22. i Sawatram Mils v. Bali- 
ram, (1966) 1 SCR 764 = (AIR 1966 
SC. 616) the claim of the workmen for 
lay-off during a certain period before 
the Second Labour Court Bombay was 
resisted inter alia on the ground that 
the said court had no jurisdiction as 
the dispute fell to be tried under the 
C. P. and Berar Industrial Disputes 
(Settlement) Act, 1947, and, secondly, 
the application under S. 33-C was in- 
competent because it was not a claim 
for money due and calculations had to 
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construction of the sections of 
ndustrial Disputes Act this Court 
‘ held! that: 


‘Compensation for lay-off could 
only|be determined under Chapter 
V-A lof the Industrial Dispute. Act and 
the workmen were ‘entitled under 
l S. 33-C (1) to go before the Second 
’ Labour Court to realise moneys dtie 

| their employers under Chapter 


be ie for ascertaining the sum due. 


| The Court also negatived the conten- 
hat the Industrial Disputes Act 
did not apply but the C. P. and Berar 
: Industrial Disputes (Settlement) Act 
! did as the State Act made no mention 
fof or compensation for lay-off. 

ther argument was rejected fol- 

lo the .judgment in Kays Con- 
struction Co. (P) Ltd. v. State of U. P. 
| 2 SCR 276 = {AIR 1965 SC 


23. In substance the point 
ged by the appellants was that if a 
claim! is made on the basis of a lay- 
off and the employer: contends that 
‘Ithere| was no lay-off but closure, it 
open to a labour court to enter- 
tain application under S. 33-C (2). 
The more so it was stated, when the 
dispute was not between a solitary 
wor. on the one jhand and the 
empldyer on the other but a whole 
body lof workmen ranged against their 
empldyer who was faced with nume- 
‘lpows applications before the Labour 












terms! of money. As has been said al- 
ready| the Labour Court must go into 
the matter and come to a decision as 
to whether there was really a closure 
ay-off. If it took the view that 
\there |was a lay-off without any clo- 
f the business it would be acting 
{within its jurisdiction if it awarded 
compensation in terms of the provi- 
isi f Chapter V-A. ‘In our opinion 
the High Court’s conclusion that 


T fact the business of this Com- 
as continuing. They in fact con- 
ag ee employ several employees. 
ir notices say that some portions of 
the mills would continue to work”. 
was |unexceptionable. ' The notices 
which| we have referred to can only 








lead | to the above conclusion- 
The {Labour Courts jurisdiction 
could | not be ousted by a mere 
tplea denying the workman’s claim 
to the computation of the bene- 
fit in terms of money; the Labour 


| 
{ 





JCourt! for computation of benefit in ` 
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Court had to go into the question and 
determine whether, on the facts, it had 
jurisdiction to make the computation. 
It could not however give itself juris- 
diction by a wrong decision on the 
jurisdictional plea. 

24. Appearing for the appe} 
lant in Civil Appeal No. 2136/66 Mr. 
Pai contended that his clients’ liability 
would only commence after the ist 
October, 1960 when it started to run 
the mill. This point had not been can- 
vassed before the High Court and con- 
sequently we cannot entertain it. 


25. In the second case Mr. 
Gupte. argued that although his client 
did not raise the question of liability 
before, there was no question of 
any concession and he should be 
allowed to contest his liability on the 
basis of the application preferred for 
urging additional grounds before this 
Court. As this point was not urged in 
the court below this application must 
be refused. 

26- The last point: urged . was 
that in view of Standing Orders 19 
and 21 the quantum of compensation 
had to be scaled down or measured in 
terms -of the Standing Orders. Under 
Standing Order 19 the employer could, 
in the event of fire, breakdown of 
machinery ete. stop any machine or 
machines or department or de 
partments wholly or partially or 
the whole or a part of the esta- 
blishment for any period, without 
notice and without compensation in 
lieu of notice. Under Standing Order 
21, any operative played (sic) off under 
Standing Order 19 was not to be con~ 
sidered as dismissed from service but 
as temporarily unemployed and was 
not to be entitled to wages during such 
unemployment except to the extent 
mentioned in Standing Order No. 19. 
The High Court rightly turned down 
the contention in view of S. 25-J of 
the Act under which the provisions of 
Chapter V-A are to have effect not- 
withstanding anything inconsistent 
therewith contained in any other law 
including Standing Orders made under 
the Industrial Employment (Standing 
Orders) Act, 1946. 

27. These appeals were origi- 
nally heard by a Bench of five Judges 
including S. C. Roy, J. who expired a 
few days back. The above judgment 
was concurred in by our late colleague. 
We however gave a further hearing to 
the parties at which nothing was ad- 
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dressed to us to make us change our 
opinion already formed. 

28. In the result, the appeals 
fail and are dismissed with costs. One 


set of hearing fee. 
Appeal dismissed. 
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Smt. Rohini Kumari, Appellant v- 
Narendra Singh, Respondent. 
Civil Appeal No. 35 of 1971, D/- 
2-12-1971. 
Hindu Marriage Act (1955), S. 10 
(1) (a) — Remarriage — Desertion — 
When proved. 
Desertion within the meaning of 
S. 10 (1) (a) of the Act read with the 
Explanation does not imply only a 
separate residence and separate living. 
It is also necessary that there must be 
a determination to put an end to mari- 
tal relation and cohabitation. Without 
animus deserendi there can be no des- 
ertion within the meaning of S. 10 (1) 
(a). The consideration that in case the 
husband remarries, the wife is entitl- 
ed to separate residence and mainten- 
ance under the Hindu Married Women’s 
Right to Separate Residence and Main- 
tenance Act, 1946 or any other enact- 
ment could not be utilised as a reason 
for coming to the conclusion that the 
fact of the remarriage of the husband 
must necessarily afford a reasonable 
cause for desertion. (Para 9) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 Mad 139 (V 52)= 
(1965) 1 Mad LJ 122, A. Annam- 
alai Mudaliar v. Perumayee 
Ammal 
(1964) AIR 1964 SC 40 (V 51)= 
(1964) 4 SCR 331, Lachman 
Utamchand Kirpalani v. Meena 5 
(1963) AIR 1963 Andh Pra_ 323 
(V 50) = (1962) 2 Andh WR 
452, Sirigiri Pullaiah v. Siri- 
giri Rushingamma 9 
(1957) AIR 1957 SC 176 (V 44)= 
1956 SCR 838, Bipin Chander 
Jaisinghbhai Shah v. Prabha- 
wati ` 5 
M/s. S. K. Gambhir and S. K. Dhin- 
gra, Advocates, for Appellant; Mr- 
C. K. Daphtary, Sr. Advocate, (M/s. 
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J. B. Dadachanji and S. S. Shukla, 
Advocates, with him), for Respondent- 

The Judgment of the Court was 
delivered by 

GROVER, J-:— This is an appeal 
from the judgment of the Allahabad 
High Court wherein special leaye was 
granted limited to the question of law 
as to the interpretation of S. 10 (1) (a) 
read with the Explanation of the Hindu 
Marriage Act 1955, hereinafter called 
the ‘Act’. 

2. The undisputed facts are 
that the parties got married in 1945 
and in February 1947 the wife went 
to Alirajpur her parental home. She 
never returned thereafter. In 1953 the 
husband, who was a-member of the 
Indian Foreign Service met a Dutch 
lady — Countess Rita — while he was 
posted abroad. He married her only 
a day before the Act came into force. 
In August 1955 the husband filed a 
petition in the court of a Munsif for 
judicial separation under S. 10 of the 
Act on the ground of the wife’s des- 
ertion. An ex parte degree was passed 
against the wife which was later on 
set aside. The wife also raised an objec- 
tion that the Munsif had no jurisdic- 
tion to grant the decree. That objec- 
tion was accepted and the plaint was 
returned for being presented to the 
proper court. In 1959 the husband 
divorced Countess Rita. The trial 
court delivered its judgment in July 
1964 allowing the husband’s petition 
for judicial separation and granting a 
decree for that relief. The matter was 
taken in appeal to the first appellate 
court which affirmed the decision of 
the trial court. A second appeal was 
filed to the High Court by the wife 
which was heard by a learned single 
judge but he referred the same to a 
division bench. The division bench 
dismissed the appeal but directed the 
husband to pay Rs. 150/- per month to 
the wife by way of maintenance. 

3. The concurrent findings of 
the trial court and the first appellate 
court which were not questioned 
before the High Court were these: 

(1) During her stay at Sarela (hus- 
band’s home) the wife was provided 
with decent accommodation, whole- 
some food and all such - amenities 
which were available at Sarela. 

(2) It was wrong that she was 
given inhuman treatment at Sarela 
during her stay there and that she had 
developed heart trouble as a result of 
it as alleged by the wife. 
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3) The wife had left Sarela for 


; her parental home (Alirajpur) with the 
' intention of permanently giving up her 


marital relation with the husband and 

not to return to Sarela or to her hus- 

ban ‘ 

4) The wife left her matrimonial 
without any reasonable cause 

without the consent of the hus- 


hom 
and 


' band and with the intention of bring- 


ing eohabitation to an end. 
with} Countess Rita did not have any 
such] impact on the mind of the wife 
that jit caused her to continue to live 
apart and to continue the desertion. 


4. Under Section 10 (1) (a) a 
= for. judicial separation can be 





granted on the ground that the other 
pa has deserted the petitioner fora 
continuous period of not less than two 
years immediately preceding the pre- 
sentation of the petition. According to 
Explanation ‘the expression. “deser- 
with its grammatical variation 


gnate expression means the des- 

ertion of the petitioner by the other 
pa to the marriage without reason- 

' able |cause and without the consent or 


' against the wish of such party and in- 


n 214, 


_ und 


cludes the wilful neglect of the peti- 
tioner by the other party to the mar- 
riage. The argument raised on behalf 
of the wife is that the husband had 
contracted a second marriage on May 
955. The petition for judicial 
separation was filed on August 8, 1955 
‘the Act which came into force 


on May 18, 1955. The burden under 


' the section was on the husband to esta- 


| blishi 


' presentation of the 
_ pres 
' not 


that the wife had deserted him 
for al continuous period of not less than 
two tyears immediately preceding the 
dn petition. In the 
nce of the Explanation it could 
e said on the date on which the 


' petition was filed that the wife had 


` Ray 
` with 
. tion. 


deserted the husband without reason- . 


cause because the latter had mar- 
Countess Rita and that must be 
ded as a reasonable cause for her 
g away from him. Our attention 
een invited to the statement in 
en on Divorce, 11th Edn. page 223 
regard to the elements of deser- 
According to that statement for 
ffence of desertion there must be 
ements present on the side of the 


able 
ried 
reg 
stayi 
has 


the 
two 


' deserting spouse, namely, the factum, 
' ie. physical separation and the ani- 


' MUS 


deserendi ie. the intention to 
bring cohabitation permanently to an 





(5) The marriage of the husband 
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end. The two elements present on the 
side of the deserted spouse should be 
absence of consent and absence of con- 
duct reasonably causing the deserting 
Spouse to form his or her intention to 
bring cohabitation to an end. The 
requirement that the deserting spouse 
must intend to bring cohabitation to 
an end must be understood to be sub- 
ject to the qualification that if with- 
out just cause or excuse a man persists 
in doing things which he knows his 
wife probably will not tolerate and 
which no ordinary woman would tole- 
Tate and then she leaves, he has deg- 
erted her whatever his desire or inten- 
tion may have been. The doctrine of 
“constructive desertion” is discussed at 
page 229. It is stated that desertion is 
not to be tested by merely ascertain- 
ing which party left the matrimonial 
home first. If one spouse is forced by 
the conduct of the other to leave home, 
it may be that the spouse responsible 
for the driving out is guilty of deser- 
tion. There is no substantial difference 
between the case of a man who in- 
tends to cease cohabitation and leaves 
the wife and the case of a man who 
with the same intention compels his 
wife by his conduct to leave him. 

5. In Lachman Utamchand Kir- 
palani v. Meena (1964) 4 SCR 331 = 
(AIR 1964 SC 40) this court had occa- 
sion to consider the true meaning and 
ambit of S. 10 (1) (a) of the Act read 
with the Explanation. Reference was 
made in the majority judgment to the 
earlier decision in Bipin Chander Jai- 
singhbhai Shah v. Prabhavati, 1956 
SCR 838 = (AIR 1957 SC 176) in which 
all the English decisions as also the 
statement contained in authoritative 
text books were considered. After 
referring to the two essential condi- 
tions, namely, the factum of physical 
separation and the animus deserendi 
which meant the intention to bring the 
cohabitation permanently to an end as 
also the two elements so far as the 
deserted spouse was concerned ie. (1) 
the absence of consent and (2) absence 
of conduct giving reasonable cause to 
the spouse leaving the matrimonial 
home to form the intention aforesaid, 
it was observed while examining how 
desertion might come to an end: 

“In the first place, there must be 
conduct on the part of the deserted 
spouse which affords just and rea- 
sonable cause for the deserting 
spouse not to seek reconciliation and 
which absolves her from her continu- 


Lo 
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ing obligation to return to the matri- 
monial home. In this one has to have 
Tegard to the conduct of the deserted 
spouse. But there is one other matter 


which is also of equal importance, that. 


is, that the conduct of the deserted 
spouse should have had such an impact 
on the mind of the deserting spouse 
that in fact it causes her to continue to 
live apart and thus continue the deser- 
tion. But where, however, on the facts 
it is clear that the conduct of the deser- 
ted spouse has had no such effect on 
the mind of the deserting spouse there 
is no rule of law that desertion termi- 
nates by reason of the conduct of the 
deserted spouse”. 


6. ` Now the sole question in the 
present case is whether during the 
statutory period of two years in terms 
of S. 10 (1) (a) the husband had, by 
word or conduct, provided a just cause 
to his wife to desist from making any 
attempt at reconciliation or resuming 
cohabitation. Ordinarily the fact that 
he had married Countess Rita on May 
17, 1955 would have furnished a just 
cause to the wife to desist from mak- 
ing any attempt at reconciliation or 
resuming cohabitation but this is sub- 
ject to a very important condition, 
namely, that the second marriage 
should have had such an impact on the 
mind of the wife so as to cause her to 
continue to live apart and continue the 
desertion. If the conduct of the hus- 
band has had no such effect on her 
mind it cannot be said that the deser- 
tion on her part terminated by reason 
of the conduct of the husband. The 
finding of the courts including the 
High Court is that the marriage of 
the husband with Countess Rita did 
not have any such impact on the mind 
of the wife as is contemplated by law. 
This finding together with the other 
findings would conclude the matter 
because it is quite clear that within the 
meaning of the Explanation to S. 10 
(1) (a) the desertion by the wife had 
been proved without reasonable cause 
and without the consent or against the 
wish of the husband. 


7. Although it is not necessary 
to go into the facts but we may reca- 
pitulate what has been proved, esta- 
blished or admitted. It was the wife 
who left her husband’s home in 1947 
and thereafter consistently refused to 
return to the husband notwithstanding 
the fact that she had been treated pro- 
perly when she lived with him. The 
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husband had been making persistent 
efforts to persuade the wife to return. 
After the husband joined the Foreign 
Service in August 1948 he was sent 
for training abroad to Cambridge 
where he remained till 1949. It is in 
evidence that while at Cambridge he 
wrote to his wife asking her to join 
him in England. In September 1951 he 
was posted as Second Secretary to the 
Indian Embassy at the Hegue in 
Holland. Even then the husband 
made efforts to persuade her to 
return to him. The husband sent 
a letter to the wife in October 
1953 saying that the existing state 
of affairs could not continue indefini- 
tely and that she should resume cohabi- 
tation. She was asked to disclose the 
reasons for her persistent refusal to 
come and live with the husband. The 
wife sent a reply on April 17, 1954 
through an advocate. Amongst other 
things she wrote that despite every- 
thing she wished him happiness. She 
expressed a desire for her Stridhan in- 
cluding her household effects, jewellery 
and presents of the value of Rs. 90,000/ 
which had been left at Sarela to be 
returned to her and for arrangements 
to be made for her separate mainten- 
ance and residence. The High Court 
has pointed out that although by that 
time the wife was aware of the friend- 
ship between her husband and Coun- 
tess Rita she never referred to that 
fact in her reply as a factor which 
would stand in her way to return ’'to 
him. We have no doubt, therefore, -that 
the High Court came to the correct 
conclusion that the subsequent mar- 
riage of the husband with Countess 
Rita in 1955 had no impact on the wife 
and she had left originally with the 
object of bringing cohabitation to an 
end and the desertion on her part con- 
tinued throughout without any reason- 
able cause. As a matter of fact during 
the pendency of the petition for grant 
of certificate to appeal to this court 
filed by the wife an effort was made 
by the husband, who had divorced 
Countess Rita by that time, to receive 
the wife back provided she was will- 
ing to live with him. Her counsel in- 
formed the court that she was not 
seen to living with him as his 
e. 


8. Before the High Court rel- 
ance was placed on certain decisions 
of the Andhra Pradesh High Court in 
support of the contention that owing 
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' was |without reasonable - 
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to the provisions contained in the Hindu 
Married Women’s Right to Separate 
Residence and Maintenance Act 1946 
as well as the Hindu Adoptions and 
Maintenance Act 1956 desertion could 
not be described as one without rea- 
sonable cause if the husband had mar- 


` ried again since that marriage afford- 





ed justifiable cause to.the wife to live 


from the husband. 










In Sirigiri Pullaiah v. Siri- 
giri Rushingamma AIR 1963 Andh Pra 
323 it was held that the effect of the 
two aforesaid Acts was that a wife was 
entitled to claim separate maintenance 
esidence from her husband if he 
d marry again. If the wife could 
maintenance on the ground that 
usband had remarried it could 


not be said that she had deserted her 
hus d without reasonable cause 
wi the meaning of S. 10 (1) (a) of 
' the Act. In that case a petition had 
. been! filed for judicial separation 
under S. 10 (1) (a) of the Act. The 


| husband had taken a second wife and 


she was entitled to live separately and 
claim maintenance. . The 
therefore, could not: claim judicial 
ation on the ground of desertion. 
husband had taken second wife 
sevetal years before starting proceed- 
ings|under the Act and some times 
after the wife had obtained a decree 
for maintenance. The High Court was 
of the view that the second marriage 
aoe husband was a good ground for 

wife to live separately and 
that iwas a justifiable reason for doing 
so. | There would thus be no 
scope for the argument that desertion 
cause within 
the meaning of S. 10 (1) (a) of the Act. 
Madras High Court, however, in 
A. Annamalai Mudaliar v. Perumayee 
ap uae AIR 1965 Mad 139 expressed 
the opinion that the right to live sepa- 


' rately from the husband given to the 





wife) under S. 18 (2) (d) of the Hindu 
tions and Maintenance Act 1956 
not be‘the same as a right of 

ial separation under S. 10 (2) of 
ct. The true principle behind 

(2) was that it should be open to 

the wife to claim to live separately 
from her husband in case he had got 
er wife living when the wife did 

not want to seek divorce or judicial 


sae ation. In the judgment under ap- 
‘ Ipeal 
‘ ition within the meaning of S. 10 (1) 


t has been pointed out that deser- 
(a) of the Act read with the Explana- 





. tal relation and cohabitation. Without! 


husband, 


A.I.R. 


tion does not imply only a separate 
residence and separate living. It is 
also necessary that there must be a 
determination to put an end to mari- 


animus deserendi there can be no 
desertion within the meaning of S. 10 
(1) (a). The consideration that in case 
the husband- remarries the wife is en- 
titled to separate residence and main- 
tenance under the Hindu Married 
Women’s Right to Separate Residence 
and Maintenance Act 1946 or any 
other enactment could not be utilised 
as a reason for coming to the conclu- 


sion that the fact of the remarriage ofi. 


the husband must necessarily afford 
reasonable cause for desertion. 


10. In our judgment the view 
of the Allahabad High Court in the 
present case must be upheld. The pre- 
amble of the Act describes it as one to 
amend and codify the law relating to 
marriage among Hindus. It is well 
known that when a particular branch 
of law is codified it is intended and 
the’ object essentially is that.on any 
matter specifically dealt with by that 
law it should be sought for in the codi- 
fied enactment alone when any ques- 
tion arises relating to that matter. 
Ordinarily when it has been expressly 
stated that an enactment is meant for 
codifying the law the court is not at 
liberty to look to any other law. The 
Act not only amends but also codified 
the law of marriage and it has made 
fundamental and material changes in 
the prior law. Section 4 of the Act 
gives overriding effect to its provi- 
sions. Therefore unless in any other 


enactment there is a provision which . 


abrogates any provision of the Act or 
repeals it expressly or by necessary 
implication the provisions of the Act 
alone will be applicable to matters 
dealt with or covered by the same. 
Sections 9 and 10 of the Act provide 
for restitution of conjugal rights and 
judicial separation. Section 10 deals 
with judicial separation and once a 
decree for judicial se) aration has 
been granted a decree for dissolution 
of marriage can be passed under sec- 
tion 13 (1A) provided there has been 
no resumption of cohabitation þe- 
tween the parties to the marriage for 
a period of two years or upwards 
after the passing of the decree for 
judicial separation. It may be men- 
tioned that S. 13 gives several grounds 
for dissolution of marriage by a 








a 
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decree of divorce and one of the 
grounds is the one contained in sub- 
s. (LA) of that section. The Hindu 
Adoptions and Maintenance Act 1956, 
hereinafter called the ‘Maintenance 
Act’ also amended and codified the 
law relating to adoptions.and mainten- 
ance among Hindus. Section 18 ‘ (2) 
provides inter alia, that the Hindu 
wife shall be entitled to live separate- 
ly from her husband without forfeit- 
ing her claim to maintenance if he is 
guilty of desertion, that is to say, of 
abandoning her without reasonable 
cause and without her consent or 
against her wish or of wilfully negle- 
cting her or if he has any other wife 
living. Indeed the last clause (g) of 
S. 18 (2) is very general i.e. if there 
is any other cause justifying her liv- 
ing separately. Section 10 of the Act 
and S. 18 of the Maintenance Act are 
quite distinct and one cannot be said 
to control the other. The former pro- 
vision deals with the matrimonial 
offences by either spouse which would 
justify the grant of a decree for judi- 
cial separation. Section 18 provides 
for grant of maintenance to wife alone. 
Sub-section (1) says that a Hindu wife 
shall be entitled to be maintained by 
her husband during her lifetime. Sub- 
s. (2) gives her a right to live separa- 
tely from her husband without forfeit- 
ing her claim to-maintenance provid- 
ed any of the conditions mentioned in 
clauses (a) to (g) exist or are specified. 
The essential ingredient of desertion, 
animus deserendi ie. intenfion on the 
part of the deserting spouse to remain 
separated permanently or to bring 
cohabitation to an end for ever need 
not exist in case of a wife who has 
been given the right to live separate- 
certain circumstances without 
forfeiting her claim to maintenance. 
The Act and the Maintenance Act pro- 
vide different remedies to a wife 
whose husband has been guilty of 
desertion. Under the Act she can sue 
for judicial separation if the conditions 
laid down in S. 10 (1) (a) of the Act read 
with the Explanation are satisfied. 
She can without: resorting to that 
remedy choose to live separately from 
her husband who would be bound to 
maintain her if it is proved that he 
has been guilty of desertion and the 
other conditions laid down in S. 18 (2) 
(a) are satisfied. It is significant that 
under S 13 (2) of the Act a wife may 
present a petition for dissolution of 
marriage by a decree of divorce on the 
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ground that the husband had married 
again before the commencement of the 
Act or that any other wife of the hus- 
hand married before such commence- 
ment was alive at the time of the solem- 
nization of the marriage of the peti- 
tioner. But this can be done only if 
the marriage with the petitioner was 
also solemnized before the commence- 
ment of the Act. For instance in the 
present case the wife could have asked 
for dissolution of her marriage under 
the aforesaid provisions because the 
marriage of the husband with Coun- 
tess Rita was performed before the Act 
came into force. If she, however, did 
not choose to resort to that remedy 
she could decide to live separately 
under S. 18 (2) (a) of the Mainten- 
ance Act. This shows the sharp con- 
trast in the provisions of the two 
enactments. When the wife chooses to 
live separately under S. 18 (2) (d) in 
the circumstances mentioned before 
she would be entitled to maintenance 
from the husband. He could not com- 
pel her to return to him so long as his 
marriage with the other wife is not 
dissolved but if that marriage is dis- 
solved the husband can call upon the 
wife to return to him and if she does 
not return it is very doubtful if she 
can still claim maintenance from him 
under S. 18 of the Maintenance Act- 
However, this is a matter on which we 
need express no final opinion. All that 
we are concerned with, in the present 
case, is whether the provisions of sec- 
tion 18 (2) of the Maintenance Act can 
affect the matters provided for by sec- 
tion 10 of the Act. It is quite obvious 
that S. 18 of the Maintenance Act does 
not amend or abrogate the provisions 
of S. 10 of the Act which alone must 
be looked at for the purpose of dispos- 
ing of the appeal before us. We have 
no hesitation, therefore, in upholding 
the view of the High Court with the 
result that the appeal fails and it is 
dismissed. The parties are left to bear 
their own costs in this court. 


Appeal dismissed. 
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(From: Patna)* 
P. JAGANMOHAN REDDY AND 
f D..G. PALEKAR, JJ. 
Baldeo Singh and others, Appel- 
Tantsi v. State of Bihar, Respondent. 
riminal Appeal No. 209 of 1970, 
-12-1971. i 
Evidence Act (1872), S. 3 — Ap- 
preciation of evidence — Credibility 
of  witnesses—Benetit of doubt. (X-Ref: 
al P.C. (1898) S. 367) — Govt- 
No. 20 of 1967, D/- 29-7-1970 
{(Pat.), Reversed. 
cases of group rivalries and 
enmities there is general tendency to 
rope in as many persons as possible as 
having participated inian assault. The 
Court should: therefore scrutinize evi- 
dencé carefully and if there arises any 
: doubt benefit should be given to ac- 
' cuse ; (Para 9) 
l a melee where several people 
. give |blows to the victim at one and 
the arise time it is impossible to parti- 











| cul e the blows. If any witness at- 
‘tempts to do it, his veracity is doubt- 
! ful. (Para 10) 
Where eye witnesses are not able 
_to give correct version'as to when the 
deceased was given lathi blows and 
their | evidence was seriously discre- 
pant on important point there is good 
reasoh to doubt their evidence. 
: (Para 10) 
Js. Nur-ud-din Ahmed, K. K. 
B. B. Sinha and S. K. Sinha 
Appellants; Mr. D. 
for Respondent 


Sinh 
; Advotates, for 
Goburdhun Advocate, 
and Gomplainant 


e following Judgment of the 
‚Court! was delivered by 

PALEKAR, J.:— This is an appeal 
by special leave by seven accused who 
have peen convicted by the High Court 
under section 302 r/w 149, I.P.C. and 








section 147, I.P.C. They are all sen- 
‘tenced to life imprisonment. In all 
‘nine persons were put up for trial 
‘beforg the Additional Sessions Judge, 


‘Monghyr. They included in the seven 





‘tion 302, I.P.C. and sentenced him to 
imprisonment for life. The other ac- 


*(Govt. Appeal No. 20 of 1967, D/- 
| 29-7-1970 — Pat.) 
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appellants, one Indradeo Singh and 
Babulal Singh. The ‘Sessions Court 
convicted Indradeo Singh under sec-’ 


x 
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cused were all acquitted. Indradeo 
Singh appealed to the High Court 
against his conviction and sentence. 
The State also appealed against the 
acquittal of the remaining eight in- 
cluding Babulal The High Court did 
not admit the appeal against Babulal 
but admitted 'the appeal against the 
appellants and after hearing, convict- 
ed the appellants as aforesaid. The 
appeal of Indradeo Singh .was dismiss- 
ed. The seven appellants -and Indradeo 
Singh applied for special leave to this 
court. Leave was granted to the appel- 
lants only. 

2. The incident out of which 
the case arises took place at about 
1.00 P.M. on Sunday the October 4, 
1964 in the village Belchhi within the 
jurisdiction of Halsi Police Station 
which is about ten miles away. A cou- 
ple of hours earlier there was a prior 
incident in which the deceased Dhotan 
Singh and the aforesaid Babulal Singh, 
were involved. It appears that the 
buffaloes belonging to the accused 
grazed in the paddy field jointly culti- 
vated by Dhotan Singh and his cousin 
Baleshwar Singh, P.W. 1. The paddy 
field was close to the Dalan of Babu- 
lal. On a protest made by Dhotan 
Singh to Babulal, there was an ex- 
change of abuse. The matter, however, 
ended there without any harm being 
done.. x ' 
3. At about 1.00 P.M. Balesh- 
war Singh, P. W. 1 and Dhotan Singh 
returned from their field to the vil- 
lage. This field was much further to 
the North of the village and it appears 
that Baleshwar Singh, P. W. 1 came 
to know from Dhotan Singh about the 
incident of grazing. As the two of 
them passed through the village lane 
on.their way to their houses, the pre- 
sent incident occurred. The two were 
coming from North to South. As they 
came near the Dalan of Babulal, it 
was noticed that. the 
referred to above were sitting in the 
Dalan. On seeing Dhotan Singh Babu- 
lal is supposed to have cried “the 
enemy has come, assault and kill him”. 
That was a signal for all the nine of 
them to come out of the Dalan into 
the lane. Indradeo Singh had a 'saif’, 
a kind of sharp double edged sword, 
in his hand while the other eight in- 
cluding the appellants and Babulal 
were armed with sticks. Immediately 
they came out, they surrounded dece- 
ased Dhotan Singh, and Indradeo 
pierced his saif into the chest of Dho- 


nine persons: 


nea 
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tan Singh. Baleshwar Singh, P. W. 1, 
who was following him about 8 or 10 
paces behind shouted “brother, run 
away.” Thereupon Dhotan Singh ran 
back to the North. The case is that all 
those accused who were armed with 
Jathis pursued him and assaulted him 
with the result that Dhotan Singh fell 
down some 67’ away from the original 
place of assault and shortly thereafter 
he died. The First Information Report 
was lodged by P. W. L that same after- 
noon at about 5.00 P.M. 

4. The defence was that all the 
nine accused had been falsely impli- 
cated. It was stated that there was a 
quarrel about the grazing of cattle be- 
tween one Kailash Singh and the dece- 
ased Dhotan Singh and Babulal had 
nothing to do with it. It was.during 
the course of this quarrel, somebody 
picked up a bamboo pole from the 
mandap of Harcharan Baba and at- 
tacked the deceased Dhotan Singh in 
the chest. - Dhotan Singh and the pro- 
secution witnesses belonged to one 
group and due to enmity and grudge 
all the nine accused who were close 
relatives were falsely implicated. 

The learned Sessions Judge 
after a careful scrutiny of the evidence 
accepted the story that there was an 
incident at about 10 O'clock. This in- 
cident concerned Dhotan Singh and 
Babulal. He also accepted the pro- 
secution story that at about 1.00 p.m. 
Indradeo Singh had struck Dhotan 
Singh near the Dalan of ‘Babulal with 
a ‘saif’. As regards the participation of 
the other accused, he felt a doubt and 
gave the benefit of doubt to the other 
~ eight accused. l 

6. The High Court accepted 
the story of the prosecution substan- 
tially. From the fact that the appeal 
against Babulal was not admitted, it 
is clear that the High Court was not 
satisfied about Babulal’s participation. 
But so far as the present appellants 
are concerned, the High Court found 
that they must have ‘been also present 
at the time of the assault along with 
Indradeo Singh and had participated 


in the incident by assaulting Dhotan | 


Singh with lathis. It, therefore, held 
that besides Indradeo Singh the pre- 
sent seven appellants were also liable 
to be convicted under section 302 r/w 
section 149, 1.P.C. Indradeo Singh’s ap- 
peal was, therefore, rejected by the 
High Court and the State appeal 
against the present seven appellants 
was allowed. 
1972 S.C./30 II G—15 
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7. It is contended before us 
on behalf of the appellants that the 
High Court was not justified in revers- 
ing-the order of acquittal by the Ses- 
sions Judge since the learned Sessions 
Judge had given good reasons for the 
acquittal. The High Court, it is sub- 
mitted, was not justified in reappre- 
ciating the evidence since the 
grounds given by the learned Sessions 
Judge were reasonable and cogent. On 
the other hand, it is: contended, the 
reasons given by the High Court for 
converting the acquittal into a convic- 
tion were liable to challenge on seve- 
ral grounds. 

8. The medical evidence show- 
ed that the deceased Dhotan Singh had 
in all six injuries. They are as follows: 

(1) One bruise 4” x 21/2” on the 
right temple with the swelling on the 
eyelids. 

(2) One penetrating wound 1” x 
1/2” x 3 1/2” on the left side of the chest 
between 2nd and 3rd ribs just by the 
side of the breast bone going down- 
wards and backwards with 5 abrasions 
1” x 1/4” each around it. 

(3) One bruise 2 1/2” x 1” on the 
right shoulder. 

(4) One abrasion 1 1/2” x 1” on 
the front of the left leg just below the 
knee with swelling around. 

(5) One swelling 2” x 1” on the 
back of the left elbow with an abra- 
sion 1/2” x 1/4” on it. `: 

(6) One swelling 2” x 2”-on the 

outer aspect of right arm. 
Out of these six injuries, injury No. 2, 
it is now established, is the injury ` 
caused by the ‘saif’. The other injuries, 
according to the prosecution, were 
caused by lathi blows, while the de- 
fence plea is that they might have been 
caused when Dhotan. Singh heavily 
fell on the ground after he ran from 
the place where he was first attacked 
by Indradeo Singh. The learned Ses- 
sions Judge was inclined to hold, es- 
pecially, in view of the unsatisfactory 
state of the evidence, that the injuries 
might have been caused by the fall. 
The High Court, on the other hand, 
thought that the injuries must have 
been caused by lathi blows. It is neces- 
sary to be stated that the suggestion 
that these injuries might be by a fall 
had been made at the very threshold 
of the case in the cross-examination 
of Baleshwar Singh, P. W. 1. 


9. The learned Sessions Judge 
duly noticed that the prosecution wit- 
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nesses belong to a group inimical to 
the| accused and, therefore, the evi- 
dence had to be closely scrutinized. As 
often happens in the! case of group 
rivalries and enmities, there is a general 
tendency to rope in as many persons 
as possible as- having participated in 
an ssa The courts, have, there- 
fore, to be very careful and if after a 
close scrutiny of the evidence, a rea- 
sonable doubt arises : with regard to 
the participation of any of those who 
been roped in, the courts would 
be dbliged to give the beriefit of doubt 
em. On a perusal.of the judgment 
e learned Sessions Judge, we 
find| that the necessary caution had 
beer) observed in his ‘approach to the 
evidence. 
LO. The appellants, who, as we 
have already stated, are close relations 
of Babulal have been: convicted prin- 
cipally on the evidence of the three 
eye witnesses Baleshwar Singh, P..W. 
1, Sadhu Saran Singh, P. W. 4 and 





| Pyare Singh, P. W. 10 and the medi- 







cal evidence. The learned Sessions 
Judge found that these three eye wit- 
ness¢s who claimed to have seen the 


| assault from beginning to end had not 


piven a satisfactory account as to how 
the appellants had participated in the 
assault. According ,to Baleshwar 
Singh, P. W. 1, on the, signal given by 


| Babulal, all nine accused came out of 


the Dalan into the lane.; They surround- 
ed deceased Dhotan Singh and then 
Indradeo Singh struck ‘the saif into 
his chest. So far as ‘Indradeo Singh 


articipation of the appellants. It 
that they were all armed with 
and with these lathis, they as- 
saulted the deceased Dhotan Singh. In 
his fxamination-in-chief, Baleshwar 
, Singh stated that when he shouted to 
his brother to run away, Dhotan Singh 
. began to run and as he began to run, 
| the appellants gave lathi blows to him. 


A 
ct 


_ 1 It is |to be remembered that the dis- 


i tance| between the place where the 
saif was used and the place where the 
‘deceased actually fell is described as 


has been found to be 67’. Baleshwar 
Singh, P. W. 1 was very close and he 
should be expected to know when and 
where the assault with Jathis took 
place.|Having said in his examination- 
in-chief that the appellants used their 
lathis as Dhotan Singhi started runn- 
ing away which would mean just near 








_Dhotan Singh 
about| 40 paces and, on measurement, 


the place where he was pierced with 
the saif, he stated in his cross-exami- 
nation that after the assault with the 
saif Dhotan Singh ran, the appellants 
chased him and when Dhotan Singh 
fell down after running a distance of 
40 to 42 cubits they assaulted him with 


lathis.. He said that he could not notice . 


if during the chase, Dhotan received 
any blows because he himself was run- 
ning away. In other words, according 
to Baleshwar Singh in his cross-exa~ 
mination he had seen the appellants 
giving Dhotan Singh lathi blows after 
he fell down. In the.. F.I.R.. he had 
stated that he was assaulted with lathis 
while he ran away. Indeed he does not 
say which of the appellants beat him 
and on which parts of the body. The 
High Court ‘appears to have been im- 
pressed by this because the witness 
did not show undue zeal to implicate 
any particular appellant by attribut- 
ing the lathi blows to any of them in 
particular. Indeed this is unexcep- 
tionable, because in a melee where 
several people are giving blows at one 
andthe same timeit will be impossi- 
ble to particularize the blows, and if 
any witness attempts to do it, he may 
excite grave suspicion with regard to 
his veracity. At the same time it can- 
not be forgotten that it is simpler to 
make an omnibus statement that all 
the accused assaulted with lathis be- 
cause that obviates close cross-exami- 
nation. Therefore, the point as to 
where and when the lathi assault: took 
place assumes considerable import- 
ance. It is clear from Baleshwar Singh’s 
evidence that he was not definite as 


to when the assault by lathis com- - 


menced. In one place he said that the 
assault by lathis was made immediate- 
ly after Dhotan Singh was pierced 
with the saif. In his cross-examination 
he changed the story and said that the 
assault with lathis was made after 
Dhotan Singh had run about 67’ and 
fell there. Itisto be remembered ‘that 
he fell on his face. So his head and 
back were exposed to lathi blows. If 
Baleshwar Singh is telling the truth, 
should have heal 
marks, bruise marks, swellings etc. on 
the head and also on the back. But the 
medical evidence does not disclose that 
he had any such injuries. This was an 
important point and due weight should 
have been given by the High Court to 
this circumstance before believing 
Baleshwar Singh, P. W. 1. 
contradictions on this score have been 


Several . 
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noticed by the High Court which also 
noted that the learned Sessions Judge 
had adversely commented on his 
demeanour as a witness. But all that 
has been brushed aside with the 
observation that the discrepancies in 
the evidence of P. W. 1 cannot be 
taken seriously. The other eye witness 
Sadhu Saran Singh, P. W. 4 gave a 
different account. He said that the ap- 
pellants chased Dhotan Singh as he 
ran, beat him with the lathis and so 
he fell down. Later he said that when 
Dhotan Singh was running away, he 
was not assaulted. At another place he 
said that Dhotan Singh was assaulted 
both from behind and in front and 
quickly corrected himself and said that 
Dhotan Singh received all the blows 
from behind. Then he added that he 
had received the blows before and 
after he fell down. In his statement 
before the police he had not said that 
anybody gave Dhotan Singh any blow 
after he fell down. The evidence of 
the third eye witness Payare Singh, 
P. W. 10 is not much better. He said 
that all the appellants attacked him 
with lathis at the very spot where he 
fell and that these lathi blows were 
given when he was standing and as a 
result of these blows, he fell down. In 
another place in his evidence he said 
that when Dhotan Singh fell, he was 
assaulted with lathis. In the Committ- 
ing Court, however, he had stated that 
Dhotan Singh had been assaulted with 
Jathis when he was running. It would 
be, therefore, seen from the evidence 
of these eye witnesses that they are 
not able to give a correct version as to 
when he was given lathi blows. Their 
evidence is seriously discrepant. The 
important point to be remembered, 
however, is whether Dhotan Singh 
could have escaped receiving a num- 
ber of blows on all parts of his body 
if he was set upon by seven persons 
with lathis in their hands, and whe- 
ther he would not have received even 
one blow on the head or the back or 
the legs from behind. It is quite clear 
from the absence of any such injuries 
on the back side that he must not have 
been beaten while being chased. 
Secondly, if he was attacked by all 
these persons just at the place near the 
Dalan where a deep thrust into the 
chest was made with the saif by In- 
dradeo Singh, it is impossible to con- 
ceive that Dhotan Singh would have 
been able to move even a few feet. As 
a matter of fact the eye witnesses 
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actually say that when Indradeo Singh 
was piercing Dhotan Singh with the 
saif, the appellants were surrounding 
him. Baleshwar Singh, P. W. 1 says 
that when the accused persons being 
armed with lathis and a saif ran to- 
wards Dhotan Singh, he could not run 
away. It appears to us that if about 
nine persons armed with lathis and a 
saif intended an attack in the narrow 
lane, he could hardly have been al- 
lowed to escape. The evidence of 
some of the witnesses that he was 
assaulted after he fell down 67’ away 
is equally absurd because the rear side 
of the body of Dhotan Singh being ex- 
posed, there should be many injuries 
visible on that part of the body. In 
our opinion, therefore, the learned 
Sessions Judge had very good and 
cogent reasons to doubt the evidence 
about the assault with lathis, especial- 
ly when we know that the parties 
were on inimical terms and there was 
every likelihood of as many relations of 
Babulal as possible being involved 
falsely in the incident. 


11. Out of the five injuries 
alleged to have been caused by lathis, 
four are definitely on the front side 
and the fifth is a bruise on the right 
shoulder. It cannot be definitely as- 
serted that this bruise on the right 
shoulder could not have been sustain- 
ed when Dhotan Singh heavily fell on 
the ground on his face when he was 
running after being pierced in the 
chest. The other injuries, in our opin- 
ion, were quite likely to be caused 
in the course of the fall. Much was 
made of the fact that the Medical 
Officer Dr. Biresh Narain Prasad, P. 
W. 6 was not asked in his cross-exa- 
mination as to whether these injuries 
could not have been caused by a fall. 
We do not think that in the circum- 
stances of the case much importance 
could be attached to this omission. 
That these injuries were caused in the 
course of the fall had been suggested 
at the earliest stage of the trial. That 
being the position, it would have been 
fair for the prosecution to eliminate 
this possibility by asking the Medical 
Officer Dr. Prasad whether those in- 
juries could have been received during 
the course of a fall. Dr. Prasad was 
careful in making his statement in his 
examination-in-chief. He did not want 
to be definite that these injuries must 
have been caused by Iathis. This is 
what he said “The penetrating wound 
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in the chest was caused by some sbarp 

weapon, may be ‘saif’.. The 
ee injuries were caused by 
some hard blunt substance, may be by 


path also”. Indeed it would have 
been safer for the defence to cross- 
examine the medical officer-in grea- 
ter detail with regard to these inju- 
ries, But it cannot be said that the 
Tearned cross~examiner was guilty of 
any |error in not pursuing the point 
seeing that, at an earlier stage, he had 
suggested that those injuries could 
have been caused during the course of 
a fall and still the prosecutor had not 
chosen to negative this suggestion by 
pang the possibility to the Medical 
Officer who was examined later. In 
any jevent it is quite clear that these 
| injuries could not have been the only 

injuries to be caused if the assault had 
place with lathis in the manner 
as alleged by the prosecution wit- 
nesses. In . these circumstances, we 
think that the learned Sessions Judge 
was |reasonably justified in coming to 

the foncion he did. 
i The appeal is, 





therefore, 


2 
allowed, the order of conviction and 
a is set aside and the appellants 
are 


cquitted. 
í Appeal allowed. 





AIR 1972 SUPREME COURT 468 
: (V 59 C. 90) 
! (From: Punjab and Haryana)* 
| A. N| RAY AND D. G., PALEKAR, JJ. 
am Kishan Singh, Appellant v. 


! Harmit Kaur and another, Respon- 


| D/- 9-12-1971. 
(A) Criminal P. c., Section 439 — 
Revision against acquittal — High 
: Court’s Power to direct retrial 
i (Para 9) 
ar ) Criminal P. C. Section 164 — 
| Statement recorded by Magistrate — 
' Evidentiary value of (Paras 8, 10) 


(A-B) As an appellate Court, the 
' High Court can set aside an order of 
: acquittal It'can also review the evi- 
| dence upon which itiis founded. In 
, doing so, however the High Court has 
| to keep in mind certain principles, 


-=C al Revn. No. 876 of 1968, D/- 
i 20-3-1970 — Punj & Har.) 


| LO/LD/G199/71/YPP/AGE 











dents. 
i riminal Appeal. No. 106 of 1970, 


A.I. R. 


which are, that the view of the trial 
Judge as to the credibility of the wit- 
nesses, the presumption of innocence 
of accused, the right of accused to 
the benefit of doubt. The High Court 
has also to give reasons that the acquit- 
tal was not justified. 


A statement under Section 164, 
Criminal P. C is not a substantive 
evidence. It can be used only to cor- 
roborate the statement of the wit- 
hess or to contradict him. © Merely 
because the Sessions Court has not 
taken into consideration the statement 
of a witness under Section 164, Cri- 
minal Procedure Code the High Court 
cannot’ direct retrial by setting aside 
the order of acquittal when that order 
of acquittal could not be said to be 
against the evidence, or in disregard 
of evidence, or in violation of the 
principles of criminal jurisdiction. 

(Para 8, 9, 10) 

. M/s. Nur-Ud-Din Ahmad and B. 

P. Singh, Advocates, for Appellant; 

Mr. Hardev Singh, Advocate, : (for No. 

1) and M/s. K. S. Chawla and R. N. 

Sachthey Advocates, (for No. 2), for 
Respondents. 


The following judgment of the 
Court was delivered by 

RAY, J-:— This an appeal by 
special leave against the judgment 
dated 20 March, 1970 of the High 
Court of Punjab and Haryana setting 
aside the acquittal of the appellant. 

2. The High Court passed the 
order on -a revision application under 
Section 439 of the Code of Criminal 
Procedure made by MHarmit Kaur 
widow of the deceased Bharpur Singh. 

3. The prosecution case was as 
follows: Gurdit Singh had two 
sons Hara Singh and MHazura 
Singh. Hazura Singh married twice. 
By Nihal Kaur Hazura Singh had 
two sons, the deceased Bharpur Singh 
and Mangal Singh and a daughter. By 
the other wife Narinder Kaur Hazura 
Singh had one son the appellant and 
four daughters. The family lived at 
a place called Gholia Khurd and culti- 
vated land. Hazura Singh had also 
land as Jalalabad. The land at Jalala- 
bad was given on ‘Batai’. Three years 
before the date of occurrence which 
was 11 September, 1967 Nihal Kaur 
with- her son Bharpur Singh and his 


“wife Harmit Kaur and her other son 


Mangal Singh shifted to Jalalabad. 
Hazura Singh remained at Gholia 
Khurd. Thereafter Narinder Kaur, 


per 
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the mother of the appellant died. The 
appellant quarrelled with his father 
Hazura Singh. The appellant started 

g. Hazura. Singh went to 
Jalalabad with the intention of shift- 
ing to that place. On 10 September, 
1967 Hazura Singh, Nihal Kaur and 
the deceased and his wife Harmit 
Kaur went to Gholia Khurd 
in order to pack the luggage of Hazura 
Singh There was some dispute. 
Parties went to eat at the house of 
Hara Singh and returned at about 
1l p. m. At about 5 a. m. ` on 11 
September, 1967 the appellant is alleg- 
ed to have murdered his brother 
Bharpur Singh. The murder was 
alleged to have been seen by Nihal 
Kaur. Harmit Kaur and MHazura 
‘Singh. Hara Singh is alleged to have 
been informed about the incident by 
Hazura Singh. 

4. The Sessions Judge dis- 
. believed Nihal Kaur and Harmit Kaur 
in regard to their evidence and came 
to the conclusion that they were not 
present. Hazura Singh was found to 
have been won over. Hara Singh was 
disbelieved. 

5. Harmit Kaur’ made an 
application under Section 439 of the 
Code of Criminal Procedure and ask- 
ed for retrial on the ground that the 
Sessions Judge had not taken into 
consideration the statement of Hazura 
Singh made under Section 164 of the 
Code of Criminal Procedure. The 
High Court held that the Sessions 
Judge erred in not taking into consi- 
deration the statement and directed 
retrial. 

6. There was a first informa- 
tion report Exhibit P. 3. Exhibit P. 4 
was a statement to the Police under 
Section 164 of the Code of Criminal 
Procedure. The trial Court consider- 
ed the first information report and the 
evidence of Hazura Singh. The trial 
Court found that Hazura Singh’s evi- 
dence was unacceptable and he was 
not a truthful witness and he had 
asked his brother Hara Singh not to 
give truthful ‘evidence. 


(f The first information report 
was found by the Sessions Judge not 
to be a truthful statement in spite of 
the fact that Hazura Singh repudiated 
having of his own accord made the 
first information report. The Sessions 
Judge found the untruthfulness of 
Nihal Kaur and Harmit Kaur who 
claimed to have been present at the 
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time of the occurrence. The Sessions 
Judge found in the facts and circum- 
stances of the case that the guilt of 


the appellant was not established. 


8. A statement under Sec- 
tion 164 of the Code of Criminal Pro- 
cedure is not substantive evidence. : It 
can be used to corroborate the state- 
ment of a witness. It can be used to 
contradict a witness. The first infor- 
mation report was considered by the 
Sessions Judge. Any special consi- 
deration of the statement of Hazura 
Singh under Section 164 of the Code 
of Criminal Procedure could not have 
produced a different result by reason 
of the conclusions of the Sessions 
Judge as to rejecting the oral evidence 
of Nihal Kaur, Harmit Kaur and 
Hazura Singh as unreliable, untruth- 
ful and unworthy of credence. 


9. It is true that the High 
Court as an appellate Court can set 
aside an order of acquittal. In doing 
so, the High Court has to review the 
evidence upon which ‘the order 
of acquittal is founded. The High 
Court is to consider the views of the 
trial Judge as to the credibility of the 
witnesses. The High Court is also to 
keep in view the presumption of in- 
nocence in favour of the accused and 
the right of the accused to the benefit 
of doubt. Finally the High Court is to 
give reasons that the acquittal was 
not justified. The 
Sessions Judge cannot be said to be 
against the evidence or in disregard of 
evidence. Nor can the acquittal be 
said to be in violation of the principles 
of criminal jurisdiction. 


- 10. The High Court in setting 
aside the acquittal said that the recult 


would have been different if the. 


Sessions Judge had taken into consi- 
deration the statement of MHazura 
Singh Exhibit P. 4 with which 
Hazura Singh had been confronted. 
In cross-examination Hazura Singh 
said that the statement before the 
Magistrate Exhibit P4 was made 
under threat and was a wrong state- 
ment. The Sessions Judge found that 
Hazura Singh made the same state- 
ment disowning the first information 
report. Hazura Singh was torn in 
his conscience between emotion for 
his son the appellant on the one hand 
and his wife Nihal Kaur and the de- 
ceased son Bharpur Singh on the 
other. 


acquittal by the} 
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i a The High Court was 
' wrong in setting aside the acquittal. 
' The appeal is allowed. The appellant 
| is set at liberty. 


` ‘Appeal allowed. 
AIR 1972 SUPREME COURT 470 
(V 59 C 91) 
(From: Calcutta)*. : 
| A. N| RAY AND D. G. PALEKAR, JJ. 
Rajendra Nath Mahato, Appellant 
!y, T.|Gangooly, Deputy Superinten- 
| dent Aes Police, Purulia and others, 
, Respon dents. 
See, Appeal No. 291 of 1968, 
12-1971: 
(A) Cr. P. C., S. 202 — Power of 
iCourt| to issue: process. ' (Para 8) 
: Œ) Cr.. P. C., S. 204 — Power of 
Magistrate taking cognizance to issue 
iprocess. (Para 8) 
| (A-B) The power of a Magistrate 
to issue process under S. 202 is not 
limited by the terms of S. 204. 
' (Para 8) 
(C) Cr. P. C, S. 204 — Process — 
Issue ` (Paras 9, 10) 
) Cr. P. C, S. 202 — Process — 
Assue of. p (Paras 9, w 


j 


' eri D) The issue of process is a 


'D/- 2 








matter for judicial. determination. Be- 
fore issuing ` process, the Magistrate 
has to examine the complainant and 
ence the issue of process has to be by 
the Magistrate who has taken cogni- 
ance or by one to whom. the case has 
een transferred. Thus' a Magistrate 
who neither taken cognizance nor 
is one| to whom case has been trans- 
ferred tes issue process. Crimi- 
hal Revision No. 159/1968, D/- 28-3- 
1968 (Cal). Affirmed. ' (Paras 9, 10) 


(E) Cr. P.C., S. 561-A — Inherent 
power |of High Court — Eaten 
; (Para 11) 
The. High Court can examine. whe- 
ere is any legal evidence justi- 
e conclusion of the lower court. 
(Para 11) 
Mr. P. K. Chatterjee, Advocate, 
pellant; Mr. P! K. Chakra- 
dvocate, for Respondent No. 1 


inal Revn. No. 159 of 1968, D/- 
968 — Cal.) 


Lo/LOÌG56/71/YPB/AGT" 
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The following Judgment of the 
Court was delivered by: 


RAY, J.: This is an appeal by spe- 
cial leave from the judgment dated 28 
March, 1968 of the High Court at Cal- 
cutta quashing the processes issued 
against the three accused persons. 

2; The appellant on 8 March, 
1966 filed a petition of complaint 
against the Block Development Officer 
Purulia the Officer~in-Charge. of the 
local Police Station and T. Ganguly, 
the Deputy Superintendent of Police, 
Purulia under section 395 of the Indian 
Penal Code on the allegation that 
during search of the appellant’s house 
they committed dacoity in the house. 
The Magistrate dismissed the com-_ 
plaint under section 203 of the Code. 
of Criminal Procedure on the ground 
that the complaint was incompetent 
without sanction as the accused were 
Government servants. 


3. The complainant thereafter ` 
moved the Sessions Judge, Purulia 
against the order of dismissal. A refer- 
ence was made to the Calcutta High 
Court. The learned Single Judge of 
the Calcutta High Court accepted the 
reference, set aside the order of the 
Magistrate and sent the case back for 
proceeding in accordance’ with’ law. ; 

4.° On 27 March, 1967 the 
Magistrate Shri S. K. Ganguly~ took 
cognizance of the case and fixed a date 
for holding judicial enquiry. The 
Magistrate on 22 November, 1967 came 
to the conclusion that a prima facie 
case under section 395 of. the Code of 
Criminal Procedure had been made’ out 
against the three accused and submit- 
ted a. report to the Sub-Divisional 
Magistrate, Purulia. The ‘Sub-Divi- 
sional Magistrate, Purulia on receipt of 
the report of the judicial enquiry pass- 
ed an order on 6 December, 1967 direct- 
ing the issue of process against all the 
three accused. This order forms the 
subject matter of the appeal. 


5. One of the accused there- 
after moved the High Court at Calcutta 
for quashing the process. The High 
Court at Calcutta said that cognizance 
of the offence was taken by the Magis- 
trate Shri S. K. Ganguly but process 
was issued by the Magistrate Shri S. 
Sarkar and held that Shri Sarkar not. 
having taken cognizance of the offence 
had no right to issue process under 
section 204 of the Code of Criminal 
Procedure. The High Court, therefore, 
quashed the process and observed that 
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the learned Magistrate who had taken 
cognizance of the offence if he was so 
advised would be at liberty to issue 
processes against the other two accus- 
ed persons. 

6. The question for considera- 
tion is whether Shri Sarkar could have 
issued process in the present case. Shri 
Ganguly was the Magistrate who took 
cognizance. Shri Sarkar was not the 
Magistrate who took cognizance. There- 
fore, under section 204 of the Code of 
Criminal Procedure the Magistrate who 
took cognizance of the case could issue 
process. 

7. Sections 191 and 192 of the 
Code of Criminal Procedure contem- 
plate transfer of cases by a Magistrate, 
who has taken cognizance of an offence. 
Section 191 of the Code of Criminal 
Procedure speaks of transfer of a case 
or commitment to the court of Ses- 
sion on the application of the accused. 
Section 192 of the Code of Criminal 
Procedure speaks of transfer of a case 
by a Magistrate who has taken cogni- 
zance to any Magistrate subordinate 
to him for enquiry or trial. 

8. In these cases where either 
the Magistrate has taken cognizance 
and is in seisin of the case or where 
a case is transferred by a Magistrate 
who has taken cognizance to another 
Magistrate subordinate to him the com- 
plainant is required to be examined 
under S. 200o0f the Code of Criminal 
Procedure. There are certain excep- 
tions with which we are not: concern- 
ed in the present appeal. The rele- 
vant section which confers power on 
the Magistrate to whom the case has 
been transferred to issue process is 
section 202 of the Code of Criminal 
Procedure. The language of S. 202 of 
the Code of Criminal Procedure is that 
the Magistrate may, for reasons to be 
recorded in writing, postpone the issue 
of process for compelling the attend- 
ance of the person complained against. 
Therefore, the power of the Magis- 
trate to issue process under S. 202 of 
the Code of Criminal Procedure is not 
limited by the terms of S. 204 of the 
Code of Criminal Procedure to issue 
process. 

9. Therefore, the two courses 
are: first, under section 204 of the 
Code of Criminal Procedure for the 
Magistrate taking cognizance to issue 
process or secondly under section 202 
of the Code of Criminal Procedure for 
a Magistrate to whom a case has been 
transferred to issue process. 
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10. In the present case there 
was no order of transfer of the case 
by Shri Ganguly to Shri Sarkar. The 
issue of process is a matter for judi- 
cial determination. Before issuing a 
process the Magistrate has to examine, 
the complainant. That is why the issue 
of process is by the Magistrate who 
has taken cognizance or the Magistrate 
to whom the case has been transfer- 
red. The High Court therefore correct- 
ly quashed the issue of process. 


11. It was contended on behalf 
of the appellant that the High Court 
should not have gone to the question 
as to whether a prima facie case 
was established or not. The High 
Court under Section 561-A of the 
Code of Criminal Procedure can 
go into the question as to whether 
there is any legal evidence. When the 
High Court said that the evidence in 
the present case came from tainted 
sources and was not reliable the High 
Court meant what can be described as 
‘no case to go to the jury’. 


12. The High Court correctly 
quashed the process against T. Gangu- 
ly. The appeal therefore fails and is 


dismissed. 
Appeal dismissed. 





AIR 1972 SUPREME COURT 471 
(V 59 C 92) 


(From: Award of National Industrial 
Tribunal, Calcutta)* 
C. A. VAIDIALINGAM AND K. K. 
MATHEW, JJ. 
Indian Oxygen Lid. ete., Appel- 


lants v. Their Workmen etc., Respon- 
dents. 


All India Trade Union Congress, 
Intervener. 


Civil Appeals Nos. 415, 813 and 
1302 of 1967, D/- 9-12-1971. 

(A) Payment of Bonus Act (1965), 

S. 6 (c) — Direct taxes — Computa- 

tion of — Payable bonus is not to be 
subtracted from gross profits. 

(Para 33) 

(B) Payment of Bonus Act (1965), 

S. 5 — Allocable surplus — Computa- 





tion — Relevant factors. (Para 34) 
*(Ref. No. NIT-1 of 1966, D/- 20-1- 


1967 — N.LT., Cal.) 
LO/LO/G198/71/DVT 
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A-B) The direct taxes are to be 
led out under Sec. 6 (c) on the 
profits worked out under S. 4, 
: less the prior charges allowable under 
| S. 6,| namely, depreciation and deve- 
lopment rebate, but without deducting 
- from| such balance the bonus payable 
by the Company in the particular ac- 
‘counting year. The amendment of the 
t Act ip -1969 has not altered this posi- 
, tion. Further, in calculating the alloca- 
' ble ebate $ the tax concession by way 


| wor 
, Bro 


of rebate that an employer will get 
under the Income-tax Act on the bonus 
found to be payable. need not be taken 
into donsideration. AIR' 1969 SC 612 
‘and R 1971 SC 1821 and AIR 1972 
'SC 299 Followed. (Paras 25, 32, 33) 


(C) Payment of Bonus Act (1965), 
S. 6 d) — Prior charges — Reserves 
— Computation of. (Paras 43, 45) 


a) Payment of Bonus Act (1965), 
‘Sched le DY Column 3 Cl. (iii) — 
‘Reserves shown at the commence- 
iment pf the accounting year” — Inter- 
(pretation. (Paras 43, 45) 


` (C-D) Once the Directors of a 
‘Comp pany decide to declare a particular 
amount as dividend for the previous 
d set apart the required amount 
he General Reserve, it relates 
the date of the commencement 


4 





of the! accounting year. Hence the 
amount subsequently declared as divi- 
dend jis deductible from Reserves 
though on the date of the commence- 
ment of the year no dividend was de- 
lared.) Strict interpretation of the 


SA ati “on the date of the com- 
mencement of the year” is not possible. 
(Paras 43, 45) 


“Altocabe a of Bonus Act (1965), 





| 
S. 5—Allocable surplus — Determina- 
tion—Amount shown as doubtful debts 
(and not as bad debts) is to be added 
back gross profits. AIR 1972 SC 299 
and dale 1960 SC 1025, Explained. 
| (Para 49) 
, (Fy Payment of Bonus Act (1965), 
. 5 + Allocable surplus — Capital 
expenditures —- Adding back to gross 


profits — Tilustrations. 
i - (Paras 51, 52 & 53) 
. Expenses incurred on Plant Trans- 


fer Charges, Patent fées and Rent 
paid for godown for storing goods for 
erectin a factory being of. capital 
nature are to be added: back to the 
gross profits for purpose of determin- 
ing allacable surplus. 


| (Paras 51, 52 & 53) 
| 
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Cases Referred: Chronological Paras 
(1972) AIR 1972 SC 299 (V 59) = 
(1971) 2 SCC 695, Delhi Cloth 
and General Mills Co. Ltd. v. 
Workmen 30, 31 
(1971) AIR 1971 SC 1821 (V 58)= 
(1971) 1 Lab LJ 503, The Work- 
men of William Jacks and Co. 
Ltd. Madras v. Management of 
William Jacks and Co. Ltd. 
Madras 28, 29, 31 
(1969) AIR 1969 SC 612 (V 56)= 
(1969) 1 SCR 750 = 1969 Lab 
IC 995, Metal Box Co. of India 


Ltd. v. Their Workmen 19, 20, 
z 24, 27, 28, 29, 30, 31, 
32, 33, 48 


(1960) AIR 1960 SC 1025 (V 47)= 
(1960) 2 Lab LJ 34, Textile 
Machinery Corporation Ltd. v. 
Their Workmen 48 

Mr. G. B. Pai, Sr. Advocate (Mr. 
D. N. Mukherjee, Advocate with him), — 
for Appellant (In C. A. No. 415 of 
1967) and Respondent No. 1 (In C. As. 
Nos. 813 and 1302 of 1967). Mr. 
Janardan Sharma and Miss Indira Jai- 
singh, Advocates, for Respondent No. 1 
(In C. A. No. 415 of 1967), Appellants. 
(In.C. A. No. 813 of 1967) and Respon- 
dent No. 2 (In C. A. No. 1302 of 1967), 
Mr. K. R. Chaudhuri Advocate, for 
Respondént No. 3 (In C. A. No. 415 of 
1967), M/s. C. L. Dudhia and C. G. 
Nadkarni, Advocates and M/s. K. L. 
Hathi and P. C. Kapur, Advocates of 
M/s. Hathi and Co., for Respondent 
No. 4 (In C. As. Nos. 415 and 813 of 
1967) and Appellants (In C. A. No. 1302 
of 1967). Mr. Janardan Sharma, Advo- 
cate, for Intervener. 

The following Judgment of the 
Court was delivered by 

VAIDIALINGAM, J.:— All these 
appeals, by special leave, are directed 
against the Award dated January 20, 
1967 of the National Industrial Tribu- 
nal, Calcutta in Reference No, NIT-1 
of 1966. Civil Appeal No. 415 of 1967 
is by the Company regarding the dis- 
allowance of certain items by the Tri- 
bunal for arriving at the available and 
allocable surplus for calculating bonus 
to be paid for the accounting year 
1964-65. 

2. Civil Appeals Nos. 813 and 
1302 of 1967 are by the two unions re- 
presenting the workmen, against that 
part of the Award rejecting the claim 
of the Unions for adding back certain 
items for the purposes of calculating 
the rate of bonus to be paid by the ap- 
pellant Company, 





Ie AE E a 


1972 


3. As mentioned earlier, the 
year of account is 1964-65, which is, 
October 1, 1964 and ending Septem- 
ber 30, 1965. The appellant Company 
was incorporated under the Indian 
Companies Act, in 1935 and was made 
into a public company in 1958. It isa 
venture of the British Oxygen Com- 
pany incorporated in England and the 
English Company still holds a little 
over 66% of the shares of the Indian 
Company. The main products of the 
Company are production of industrial 
gases like oxygen, dissolved acetylene, 
nitrogen and hydrogen and also elec- 
trodes and welding equipment and 
medical equipment, The Company has 
been paying bonus to its workmen 
from 1948 and since then it has been 
paving bonus by agreements with the 
union. The bonus, so paid, has been 
more or less at five months basic 
wages subject to a minimum and maxi- 
mum as per the agreement. For the 
year in question, 1964-65, there was no 
agreement, as the Payment of Bonus 
Act, 1965 (hereinafter to be referred 
as the Act) came into force. There is 
no controversy that this is the first ac- 
counting year, in respect of which the 
bonus is to be paid under the Act. 

The accounts of the Com- 
pany were passed at the Annual Gene- 
ral Meeting held on.February 12, 1966. 
The Company calculated bonus at the 
rate of 17.58% of the total annual 
wages or salary plus Dearness Allow- 
ance and declared the said amount 
payable by notice dated March 23, 
1966. The Company originally work- 
ed out the allocable surplus under the 
Act for the said year at Rs. 30,35,958. 
As the sum of Rs. 1,72,69,770 was the 
total salary and wages including Dear- 
ness Allowance payable for the said 
year, the allocable surplus worked out 
at 17.58% of the said total wage bill 
and hence bonus was declared at that 
rate. 

5. The Unions protested against 
the rate of bonus declared by the Com- 
pany and demanded a substantial in- 
crease in the quantum of bonus. The 
claim by the Indian Oxygen & Ace- 
tylene Employees’ Federation was for 
payment of bonus equal to eight 
months’ basic wages subject to a .mini- 
mum of Rs. 400/-. Another union, 
National Federation of Indian Oxygen 
Workmen, Jamshedpur, claimed bonus 
at the maximum rate of 20% provided 
under the Act. A third union, also the 
Bombay Labour Union, claimed bonus 
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at the maximum rate of 20%. A fourth 
union, Indian Oxygen Employees Union 
of Rajawadi, Bombay, demanded bonus 
at 25% of the total earnings or at six 
months basie wages, whichever was 
higher. 


, 6. As attempts at settlement 
failed, a strike notice was given by 
some of- the Unions. Originally, there 
was a reference of the dispute by the 
Government of West Bengal to a tri- 
bunal. Later on, this order of refer- 
ence by the State Government was 
cancelled and the Central Government 
by order dated July 7, 1966, referred 
the dispute for adjudication to the 
National Industrial Tribunal at Calcu- 
tta. The question referred was as fol- 
lows: 

“Whether the workmen are en- 
titled to a higher bonus than 17.5 per 
cent for the year 1964-65 as offered 
by the management? If so, what should 
be the quantum of bonus for the said 
year?” i 

T. Though the question referr- 
ed was regarding the claim for higher 
bonus than 17.5 percent, all parties 
were agreed that the appellant Com- 
pany had actually offered and paid as 
bonus for the said year at 17.58 per 
cent. It is on this basis that the dis- 
pute also was adjudicated by the 
National Industrial Tribunal. 


8. Though originally, the ap- 
pellant, as mentioned earlier, had 
calculated the allocable surplus in the 
sum of Rs. 30,35,958, during the pro- 
ceedings before the ‘Tribunal, they 
recomputed the amount and filed a 
revised statement Ex. 4, by which the 
allocable surplus was worked out at 
only Rs. 23,30,396. This reduced figure 
was explained by the appellant Com- 
pany as due to omission in the previ- 
ous statement, to add back certain 
items in computing the gross profits 
and higher figure for income-tax. 


9. All the Unions very strenu- 
ously contested both the calculations 
of the Companv. According to the 


unions, in the balance sheet and profit 
and loss accounts of the Company vari- 
ous items of expenses have been inflat- 
ed. Details of such inflation were given 
by them. The unions also contested the 
amount of direct taxes shown in the 
statement of the Company. It was the 
further case of the unions that if there 
is a proper computation, the allocable 
surplus would be very much higher 
than 50 lacs as against the figure of 


| extre 
Ulti 


| plus 


' loca 
< 20% 


| 


1 


i carri 


than” 





474|S. C.  [Prs. 9-17] 


Rs. |30,35,958 shown in ‘the original 
calculation and miserably reduced in 
the subsequent calculation Ex. 4. 


0. The National Industrial 
Tribunal, in its award has disallowed 
certain claims made by the appellant 
Company. It also disallowed certain 
me claims made by the unions. 
ately, it fixed the available sur- 
in the’ sum of Rs. 65,29,507. On 
this basis it fixed the' sum of ‘Rupees 
ing ob as the allocable surplus be- 





ing 60% of available surplus. As the al- 
e surplus so fixed was more than 
of the annual wage bill of 
72,69,770, the bonus was fixed 
e Tribunal at the; maximum rate 
It further gave a direction 
set on of Rs. 4;63,750 is to be 
d forward. In the end the Tri- 
bunal| made an Award Ithat the work- 
men hre entitled to a higher bonus 


Rs. 

by t 
of 20 
that: 


11964-65 and fixed the quantum of 
bonus! so payable at the: maximum rate 
‘of 20%, with a further direction that 
there |should be a set on to be carried 
forward -of Rs. 4,63,750.' 


1967, ¢ertain items which the Company 
claimed to be added back to the net 
profit,| shown in the profit and loss ac- 
count,|for arriving at the: gross-profits 





and ich have been rejected by the 
ibunal are in controversy. Further, 
ere is also a controversy, in the said 
appeal, regarding certain deductions 
sought to be made from ithe gross-pro- 
fits fot the purpose of arriving at the 
allocate surplus and which have not 
been allowed by the Tribunal. But the 
ajor item in controversy in the 
of the Company is regarding 

nner in which the calculation 
t taxes have to be made under 


l 
Though the . Unions sup- 
Hort th th n Award of the Tribunal in so 





far as it is against the Company, their 
grievante in their appeals Nos. 813 and 
1302 off 1967 relates to the Tribunal’s 
decli to add back certain further 
items in calculating the. gross-profits 


ahd permitting the Company to deduct 
from the gross-profits certain items 
for ora ae at the allocable surplus. 

There are several items, 
which, according to the Unions, should 
have been either added back to the 
gro se-prb it or should not have been 
deducted from the gross-profits to ar- 
rive at the allocable surplus. We are 








Indian Oxygen Ltd. v. Their Workmen 


17.58% for the accounting year. 


- calculated the taxes, after 


‘tive Finance. 


A.I. Re 


not referring in detail to the various 
items, referred to in the two appeals 
of the Unions, as their counsel have 


represented before us that if the claim . 


of the Company regarding the manner 
in which the computation of direct 
taxes, is accepted, by this Court, they 
are not pressing their appeals. 

14. In order to appreciate the 
points in controversy we are giving 
below the statement, which will show 
the calculations of the Company, as 
well as the computation. made in the 
Award. - 

(See Computation of Allocable sum 
plus on next page) 

415. In the Award, the Tribunal 

has given its computation as well as 


the manner in which direct taxes have- 


been calculated for the year 1964-65. 
16. At this stage we may indi- 
cate that while the Company compu- 
ted the direct taxes on the gross-pro- 
fits before deducting any amount on 
account of bonus, the Tribunal has 
deducting 
the amount of bonus from the gross- 


` profits. A decision on this really d 
' IÍ. In Civil Appeal No. 415 of - ages 


pends upon the construction of certain 
provisions of the Act, having due 
regard to the principles laid down by 


17. We have stated earlier that 
the claim for bonus is for the year 
1964-65, ie, from October 1, 1964 to 
September 30, 1965. There is no con- 
troversy that for this period bonus is 
to be calculated under the Act, which 
had become applicable. The Company 
worked out the allocable surplus under 
the Act and paid a sum of Rs. 30,35,958 
as bonus for the said year. If that 
calculation is correct, there is no con- 
troversy that the amount represents 
17.58% of the total wages earned by 
the eligible employees during the said 
accounting year. Later on, the ap- 
pellant Company in view of the provi- 
sions of the Finance Act, 1966 recom- 
puted the allocable surplus and fixed 
it in the sum .of Rs. 23,30,396. It is 
the claim of the Company that they 
paid bonus at a higher percentage 
than is warranted under the Act. 
There is also no controversy that the 
Annual Wage Bill of the employees 
throughout the Country was Rupees 
1,72,69,770. Though the claim of the 
Company was that they paid bonus at 
a higher percentage, its Chief Exe- 
P. W. 1 has given evi- 
dence to the effect that the Company 


sgt 
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- FOOMPUTATION OF ALLOGABLE SURPLUS FƏR THE YEAR ENDED 30 9 1985 


Appcllant Company’s 





Computation as per ` 








Computation, the Award, 
1, Net profit as par P. & L. Assount 87,74,815 87,74,315 
2. Add back 
‘ (a) Bonus for 64-65 80.00 000 80,00,000 
(b) Deprecation 70,44 600 70 44,600 
c) Direct taxes 1,04 00 000 1,04.00,000 
d) Development rebate 5,00 000 5,00, 00 
e) Other reserves provision for 
doubtful debts 2,09.44,600 55,127 2,09,99.727 
8. Add back also 
(a) Bonus paid for previous year 25,21,347 - 25,21,847 
(b) Donations in excess of incame-tax 4:589 / 4,569 
(0) Capital expenditure 
(1) Patent fees ep ee 10 000 
(i) Plant transfer charged 72,516 
(iii) Disallowable rent f 25,25,960 74,000 26,82.402 
4. Gross profits 38,02,44,831 8,04,56,474 
5. Less E 
(a) Depresiation 768,10,540 76,10.540 
(b) Development rebata 6,11,425 82,21,965 6,11,426 82,21,965 
2,20,42,866 9,22,84,509 
B. Less direct taxes 
(a) Incoms-tax at 55% of the balance 1,21-12.576 1,04,68.219 
(b) Sartax $ 14,867,238 9,39,~02 
(o) Additional income-tax 54,60 1,38,34,412 64 600 1,14,62 621 
f 838,88,454 1,07,71,888 
7. (a) Return on paid up capital st 8.5% 
on Rs. 8,64,00.000 80,94,000 80,94,000 
(b) Rewurn on raservea af 6% on 
Bs, 2,35,07,688 14,10,461 45,04,461 11,48, 481 42,42,881 
Balance 88 83,998 85,29,307 
8. Allocable Surplus 23,380,896 89,17 704 
9. Bonus at 20% on annual wages amount 
ing to Rs 172 69,770 84,538,054 
10. Set on to be carried forward 4,643,750” 


. would not seek to recover the excess 
amount paid. Before us also Mr. G. 
B. Pai, learned counsel for the appel- 
lant Company, represented, that even 
if.on the basis of the decision of this 
Court, it is found that bonus at a 
higher percentage has been paid to the 
employees, the appellant Company 
will not seek to recover any excess 
amount paid. That is, even if after 
accepting any of the contentions of the 
appellant Company, it is found that 
bonus is payable at a percentage lesser 
than the rate, at which it has been 
paid, the excess amount will not be 
recovered from the employees, nor 
adjusted in any other manner. 

18. From the chart, given 
above, the Tribunal has computed the 
allocable surplus in the sum of Rupees 
65,29,507 and fixed the bonus at the 
rate mentioned in the Award. The 
main controversy under this head 
centres round the question whether 
the Tribunal 
the amount of direct taxes on the 
balance of gross-profits as worked 


should have estimated. 


out under Sections 4 and 6 of the Act, 
but without deducting bonus, as con- 
tended by the appellant Company or 
whether the Tribunal was justified in 
deducting the amount of bonus from 
the gross~profits before calculating the 
tax as urged on behalf of the Unions. 


19. The contention of the ap- 
pellant Company in brief is as follows: 
The Scheme of the Act clearly in- 
dicates that gross-profits are first to 
be calculated and certain prior 
charges are to be deducted therefrom. 
One of the prior charges under Sec- 
tion 6 is “direct tax”. The tax is to 
be calculated by reference to the pro- 
fits as they emerge at the stage when 
deduction of prior charges begins. 
After the prior charges are deducted 
from the gross-profits, the balance 
left over is the available surplus. 60% 
of the available surplus represents 
the allocable surplus payable as bonus 
to the employees. At the stage of 
calculating the tax, bonus does not 
come into the picture as the same is 
















.C. [Prs. 19-23} 
ined after deducting the tax. 


' (c) of the Act, is erroneous. In 
i this econnection Mr. G. B. Pai, learned 
counsel for the appellant, has ‘referr- 
ed to certain provisions of the Act 
' and i particular to the decision of 
' thi al Box Co. of 
| India| Ltd. v. Their Workmen, (1969) 1 
50 = (AIR 1969 SC 612). : 

2p. According to the Unions 
for both the years 1963-64 and 
, 1964-65 included in the; profit and loss 








.  Dudhiya, 
the fourth respondent, 
whose contentions have; been accepted 





ponde ts, has urged that the decision 
in Metal Box Co., (1969) 1 SCR 750 = 
(AIR 1969 SC 612) has not considered 
several relevant matters, which, i 


dicate that the intention: of Parliament 
was that direct tax is to be computed 
after deducting the bonus payable for 
the. relevant accounting year. The 
counsel, therefore, urged that the de- 





cision pf this-Court in Metal Box Co. 
should| be reconsidered. | 
' 21 The National Tribunal 


¢onsiddred the question. whether the 
provision for bonus in question in the 
p Rupees 30,00,000 and the 

aid to the employees in res- 

-Jof the previous accounting 
year, namely, Rupees 25;21, 347, which 
have been added in the Company’s 
statement in computing the gross-pro-= 
ae der the Act: should or 
ould | not be deducted from the 
Bross-p fits before income-tax is 
computed. 
Tribundl that the bonus for the previ- 
ous accounting year 1963-64 is pay- 
able out of the profits of!the said pre- 
vious year and that amount cannot be 
deducted in calculating the Income- 
tax of the accounting year 1964-65. 
But it epted the contention of the 
Comp ‘that in order to'ascertain’ the 
gross-p fits, bonus which is found 
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- material date, 


learned counsel ‘for other res- 


taken jinto account, would clearly in-. 


It is the view of the: 


payable on the profits for the year 
1964-65 can be added back to the net 
profit shown in the Profit and - Loss 
Account, but rejected its contention 
that the tax liability is to be computed 
without deducting the said amount. 
The Tribunal has further held that it 
has to take into account the conces- 
sion by. way-of rebate which an 


- employer is entitled to get under the 


Income-tax Act on the amount of 
bonus paid to workmen. On this basis 
the Tribunal held that a rough cal~ 


culation shows that the allocable. sur- .- 


plus will exceed 20% of the Annual 
Wage Bill and that the maximum 
statutory bonus of 20% must be sub- 
tracted from the gross-profits before 
the Income-tax is calculated. It is 
now necessary to refer to the provi- 
sions of the Act, as it stood at the 

without the amend- 
ment effected to it in 1969. à 


22. Under Section 1 (4), the 
Act has effect in respect of the 
accounting year commencing on any 
day in the year 1964 and in respect of 
every subsequent accounting year. 
Section 2 contains definitions of vari- 
ous expressions. The expressions 
“allocable surplus”, “available sur- 


if plus” “direct tax” “gross-profits” and 


the “Income-tax Act” are defined in 
Clauses 4, 6, 12, 18, and 19 respectively. 
As the appellant Company is not a 
Banking Company, its gross-profits, 


in respect of any.- accounting year, is ° 


to be calculated under Section 4 (b) in 
the manner specified in the Second 
Schedule. The “available surplus” in 
respect of any accounting year, as pro- 
vided under Section 5, is the gross- 
profits for that year, after deducting 
therefrom the sums referred to in Sec- 
tion 6. Section 6 enumerates the 
various sums which are to be deducted 
from the gross~profits as prior charges. 
We are concerned with the relevant 
provisions in Clause (c) which is as fol~ 
lows :— 

“Section 6. The following sums 
shall be deducted from the gross ‘pro~ 
fits as prior charges, namely,:— 

x x x x x x 

(c) subject to the provisions of 
Section 7, any direct tax which the 
employer is liable to pay for the 
accounting year in respect of his in- 
come, profits and gains during that 
year.” 

23. Section 7 deals with the 
method of calculation of direct tax 
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payable by an employer “for the pur- 
pose of the Clause (c) of the Section 6”. 
Section 11 fixes the maximum 
amount of bonus at 20% of the salary 
or wage. Section 15 deals with 
set on and set off of allocable surplus 
in the circumstances mentioned there- 
in. Section 19 fixes the time limit for 
payment of bonus. 

24. As the entire scheme of 
the Act, as well as the principle to be 
adopted for ascertaining the direct 
tax, have been considered by this 
Court in certain decisions, to which 
we will refer presently, it is not neces- 
sary for us to cover the ground over 

again. In (1969) 1 SCR 750 = (AIR 
1969 SC 612), one of the questions 
that arose for consideration was the 


method of working out the direct 
taxes under the Act. The Company 
in that case claimed that direct 


taxes are to be worked out under Sec- 
tion 6 (c) on the gross-profits worked 
out under Section 4, less the prior 
charges allowable under Section 6, 
namely, depreciation and development 
rebate, but without deducting from 
such balance, the bonus payable by 
the Company in the particular 
accounting year. The Tribunal, in that 
case, had accepted the said claims of 
the Company. On behalf of the 
workmen it was contended before this 
Court that the said manner of calcula- 
tion of direct taxes was contrary to 
the scheme and provisions of the Act. 
According to the workmen, the Tri- 
bunal must start its calculation from 
the net profits shown in the Profit and 
Loss Account, which would have made 
provisions for direct taxes and then 
deduct from the gross-profits calculat- 
ed under Section 4 the prior charges 
permissible under Section 6. The 
provisions for direct taxes made in 
the Profit and Loss Account would 
have been computed after deducting 
from gross receipts, such deductions, 
allowances reliefs and rebates etc, 
as are permissible under the Income- 


tax Act. It was the further case 
of the workmen that the bonus 
amount payable during a particular 


year would have been deducted from 
the gross-receipts, as without such 
deduction, the Profit and Loss Account 
would not reflect the true net profit of 
an employer. 

25. In dealing with the above 
contentions this Court, in the above 
decision, has referred to the views ex- 
pressed by this Court on earlier 
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occasions that the deduction by way 
of Income-tax isnot the actual amount 
payable, but what would be notionally 
payable on the profits determined 
under the Full Bench Formula. This 
Court further considered the question 
whether the concept of notional tax 
liability adopted for a long time 
has been altered or given the go-bye 
by the Parliament in enacting Sec- 
tions 6 (c) and 7. After a very elabo- 
rate reference to the scheme of the 
Act and in particular to Sections 4 to 
7 read with the Second Schedule, this 
Court ultimately accepted the conten- 
tion of the Company that the tax lia~- 
bility is to be worked out by first 
working out the gross-profits and de- 
ducting therefrom the prior charges 
under Section 6, but not the bonus 
payable to the employees. This Court 
further observed as follows: 


“If Parliament intended to make 
a departure from the Rule laid down 
by Courts and Tribunals that the 
bonus amount should be calculated 
after provision for tax was 
made and not before, we would have 
expected an express provision to that 
a either in the Act or in the Sche- 

es.” 


26. This decision has categori- 
cally laid down that an employer is 
entitled to compute his tax liability, 
without deducting first the amount of 
bonus, he would be liable to pay, from 
and out of the amount computed 
under Sections 4 and 6. 


27. After the decision of this 
Court in Metal Box Co., (1969) 1 SCR 
750 = (AIR 1969 SC 612) Parliament 


enacted the Payment of Bonus 
(Amendment) Act, 1969. (hereinafter 
to be referred as the Amendment). 


Section 2 of the Amendment Act, add- 
ed a proviso to Section 5 of the Act. 
Similarly, Section 3 of the Amend- 
ment Act deleted in Section 7 of the 
Act, the opening words “for the pur- 
pose of Clause (c) of Section 6 any 
direct tax payable by the employer” 
and substituted the words “any direct 
tax payable by the employer.” 


28. In The Workmen of 
William Jacks and Co. Ltd, Madras 
v. Management of William Jacks and 
Co. Ltd., Madras, (1971) 1 Lab LJ 503= 
(AIR 1971 SC 1821) one of the ques- 
tions that arose for consideration 
related to the correctness of the 
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Company 
‘there i calculating the amount of In- 
icome-tax, without taking into account 
the banus which would be payable 
to the| workmen for the’ relevant year. 
Lt was urged on behalf of the Union 
that a Income-tax should be cal- 
culate after taking into account the 
`- bonus.| This contention ‘again was re- 
jected by this Court relying on its 
revious decision in Metal Box Co, 
(1969) 1 SCR 750 = (AIR 1969 SC 612). 
The principle laid down: in Metal Box 
Co, was approved and reiterated. That 
principle, we have already pointed 
ut, is|that the Income-tax liability is 
o be worked out by first working out 
the gTỌSS- -profits and deducting there- 
from |the prior charges under Sec- 
fon 6, ibut not the bonus payable to 
he em loyees in a relevant accounting 
year. It is significant to note that in 
William Jacks and Co. the Union re- 
ferred to., the Amendment Act and 
strongly urged that the iprinciple laid 
down by this Court in Metal Box Co. 
regarding the method 'of computing 
irect dee has: been moddified by the 
Lp aes This Court, in the said 
ecision referred to the ‘provisions of 
the Amendment Act, and observed 
that no amendment has been effected 
to Sectlon 6, and that the amendment 
in Section 7 is only to the effect that 
the principles laid down therein are to 
be applied not only in respect of Sec- 
: on 6 (ec) but also to. other Sections of 

he Act| It was ‘further: stated that 
‘ie change in Section 7 became neces- 





sary bețause of certain ' amendments. 


effected in S.5 by making certain ad- 
ditions which referred to direct taxes 
including Income-tax. It was further 
held that the amendment)in Section 5, 


has no bearing on the question whe- 


ther Income-tax, to be taken into 


aé¢count lin calculation, should be work- 
out jafter taking into account the 
bonus Pee under the Act or with- 





out having regard to it. Ultimately, 
this Co wound up the discussion on 
this point as follows: i 

tt a E T Consequently, 
there is no reason for us to differ 


from the view expressed by this 
y Metal Box Co., (1969) 1 SCR 
750 = (AIR 1969 SC 612)... 
of| challenge also, Merno fails”. 


i 29. Therefore, it will be noted 
that the principle laid down in Metal 
Box Co. (1969) 1 SCR 750 = (AIR 
1969 5C 612) regarding the manner 
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. This ground . 


A. J. R. 


of computation of direct tax has been 
reiterated and reaffirmed in William 


Jacks and Co., (1971) 1 Lab LJ 503 = - 
(AIR 1969 SC 1821) and it has also been. 


further pointed out that the Amend- 


ment Act had made no change what- l 


soever on this aspect. 


30. The same question again 
came up for consideration before this 
Court in Delhi Cloth and General 
Mills Co. Ltd. v. Workmen, 
SCC 695 = (AIR 1972 SC 299). The 
workmen therein again contended that 
many of the observations in Metal 
Box Co. (1969) 1 SCR 750 = (AIR 1969 
SC 612) were obiter and that the said 
decision should not be followed as a 
precedent for determination of ‘the 
question regarding the manner in 
which direct taxes have to be comput- 
ed. Again, after a very elaborate con- 


sideration of the scheme of the Act, 


this Court rejected the contention of 
the Union, and observed as follows: 


' “Strong reliance was placed by 
learned counsel for the appellant on 
the decision of this Court in (1969) 1 
SCR 750 = (AIR 1969 SC 612). Coun- 
sel for the respondents made valiant 
efforts to persuade us to hold that 
many of the observations therein weré 
obiter and as such the čase should 
either be distinguished or be not follow- 
ed as a precedent for the determina- 
tion of the question before us. While 
no doubt the dispute in that case was 
somewhat different from. the: one 
which we have to resolve and there 
are some distinguishing features in that 
case, namely, that the Court was not 
called upon to examine the computa- 
tion of the figures of gross profits, etc., 
for an establishment which came 
within the” proviso to Section: 3, the 
observations bearing on the question 
of the computation of direct tax under 
Section 6 (c) of the Act are certainly 
in Paak Te was pointed out there „at 
p. 77 


"What Section 7 really means is ` 
that the Tribunal has to compute the. 


direct taxes at the rates at which the 
income, gains and profits of the em- 
ployer are taxed under the Income-tax 
Act and other such Acts during the 
accounting year in question. That is 
the reason why Section 6 (c) has the 
words “is lable for” and the words 
“income, gains and profits’. These 
words do not, however, mean that the 
Tribunal while computing direct taxes 


(1971) 2 
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as a prior charge has to, assess the 
actual taxable incomé and the taxes 
thereon.” 


With respect, we entirely agree 
with the above observation and in our 
view no useful purpose will be served 
by -referring to the other observations 
bearing on a question with which we 
are not directly concerned”. 


This decision again reiterates the prin- 
ciple laid down in Metal Box Co. 


31. In view of the fact that the 
two later decisions, William . Jacks 
and Co. (1971) 1 Lab LJ 503 = (AIR 
1971 SC 1821) and Delhi Cloth and 
General Mills. Co. (1971) 2 SCC 695 = 
(AIR 1972 SC 299) have approved and 
adopted the principles laid down by 
this Court in Metal Box Co. (1969) 1 
SCR 750 = (AIR 1969.SC 612) that 
decision holds good and governs the 
principles. to be applied to the case on 
hand. We are not persuaded by the 
request made by Mr. Dudhiya that the 
decision in Metal Box Co. has to be 
reconsidered. In fact we have already 
pointed out that even the effect of the 
Amendment Act has been considered 
by this Court in William Jacks and Co. 
Ltd. and it has been held that the 
Amendment Act has made no change 
in the principles laid down by this 
Court in Metal Box Co. 


, . 32. It is rather significant to 
note that the Amendment Act was 
passed, after the decision of this Court 
in Metal Box Co. (1969) 1 SCR 750 = 
(AIR 1969 SC 612). Parliament at that 
time was fully aware of the principle 
laid down by this Court that the tax 
liability has to be worked out by first 
working out the gross-profits and 
deducting therefrom the prior charges 
under S. 6, but not the bonus payable 
to the employees. .Nevertheless, Par- 
liament did not make any change in 


the Act enacting that a different method’ 


is to be adopted for computing direct 
taxes. If the Parliament intended to 
make a departure from the principle 
laid down by this Court in Metal- Box 
Co., that bonus amount should be cal- 
culated, after a provision for tax was 
made and not before, a provision to 
that effect would have been incorporat- 
ed by the Amendment Act. That not 
having been done, the law as laid 
down by this Court in Metal Box Co. 
and reaffirmed by the two later deci- 
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sions, referred to above, still holds thel 
field. 


33. One must in fairness state 
that the National Tribunal in the case 
before us, was for the first time apply- 
ing the provisions of the Act and it 
did not have the benefit of the’ deci- 
sion of this Court in Metal Box Co. 
(1969) 1 SCR 750. = (AIR 1969 SC 
612). From ‘what is stated above. it 
follows that the view of the National 
Tribunal that bonus must be subtract- 
ed from the gross-profits before 
Income-tax is calculated, is not correct. 


34.‘ Before closing the discus- 


-sion on this aspect, it is necessary to 


point out that the view of the National 
Tribunal that the tax concession b 

way of rebate that an employer will 
get under the Income-tax Act on the 
bonus found to be payable has also to 
be taken into consideration in divid- 
ing the surplus between the workmen 
and the Company, is also erroneous in 
view of the fact that the Act, which 
is a self-contained Code has prescrib- 
ed the manner in which available sur- 
plus and the allocable surplus are te 
be calculated, 


35. The second claim made by 
the Company related to deduction of 
Rs. 14,10,461, from the gross-profits as 
Return on reserves at 6% on Rupees 
2,35,07,686. As against the amount 
claimed by the Company, the National 
Tribunal has allowed a sum of Rupees 
11,48,381. This claim of Returns on 
reserves made by the Company was 
based on S. 6, clause (d) read with 


‘Item 1 CL (iii) together with the mate- 


rial part of the Explanation to the 
Third Schedule of the Act. Section 6 
enumerates the various sums which 
are to be deducted from the gross-pro- 
fits as prior charges. Section 6 (d) runs 
as follows: ~ 
“Section 6: The following sums 
shall be deducted from the gross-pro- 
fits as prior charges, namely: 
XxX XX XX 
(d) such further sums as are spe- 
cified in respect of the employer in the 
Third Schedule.” ` 


36. In the Third Schedule there 
are three columns. As the appellant is 
a Company other than a Banking 
Company, the relevant item is Item 
No. 1, of Column I and clause (iii) of 
Column 3, which are as follows: 
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Further sums to be deducted. 


‘Item is ne of employer 
1 $ 2 


4. Company. other than a 
i banking company. 





—p eee n the previous accounting vear: 
3 The material part of the cording to him the essential require- 


Explanation in the Third Schedule is 
as follows: 

“The expression “reserves” occur- 
ring in column (3) against Item No.1 
(iii) x |x x shall not include any 
amount set apart for the purpose of: 


have been declared... ” 

We have already referred 
fact that the relevant account- 
ing year with which we are concern- 

detober 1, 1964 to Séptember 30, 

its balance-sheet as on Sept- 
30, 1964, the appellant had 
a sum of Rs. 2,35,07,686 as 

Similarly, in its balance 
on September 30, 1965, apart 
owing its reserves as on that 
date, itihad also shown a sum of Rupees 
86 as reserves at the com- 
mencement of the accounting year. In 
view of these circumstances the claim 
for Return at 6% -of this amount has 
been made by the Company. 

39 The National Tribunal, on 
hand, though accepting the 
correct, held that from the 
shown in the balance-sheet a 
Rs. 43,68,000. has been ear- 
and paid as dividend for the 





the other 
figure 

reserve 
sum of 
marked 


year ending September 30, 1964, and,. 


therefore, this amount will have to be 


deducted from the reserves shown at 
the co encement of the accounting 
year 1964-65. After so deducting this 


amount, the Tribunal fixed the reserve 
at the commencement of the account- 
ing year in the sum of Rs. 1,91,39,686. 
It, allowed 6% Return on this amount 


and thus arrived at the sum of Rupees 
13,48,381, as against the claim of the 
Company in the sum of Rs. 14,10,486. 

1 40. This method of approach 
by the attacked 


eae Tribunal is 
by’ Mr. G. B. Pai on the ground that 
it ‘is clearly contrary to the provisions 
referred;to above. According to him 
the amount claimed as reserve has 
been shawn in the balance-sheet “as 
at the commencement of the account- 
ing year? ie. October 1, 1965. So ac- 





XX XX xx 
(iil) payment of dividends which: 
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x x x x 

x X x x 

(iii) 6 per cent of its reserves shown 
in its balance-sheet as at the com- 
mencement of the accounting year, in- 
cluding any profits carried forward 











ment of cl. (iii) in Column 3 relating 
to Item No. 1. in the Third Schevtule 
is satisfied. In the said amount shown 
as reserve, the appellant Company 
will not be entitled to include any 
amount which is governed by the Ex- 
planation in the Third Schedule. So 
far as Item No. 1 (iii) of the Third 
Schedule is concerned, in order to 
attract the Explanation, the amount 
should have been set apart for the 
Purpose of payment of dividend which 
have been declared. 


_ 41. In this case, 
pointed out, no amount’ has been 
set apart for payment of dividend: nor 
has any payment of dividend been de~ 
clared as on October 1, 1964. There- 
fore going by the clear wordings of the 
relevant provision, the counsel criti- 
cised, the deduction by the Tribunal of 
the dividend declared for the year 
1963-64 some time during the account- 
ing year, 1964-65.. 


42. Mr. Dudhiya, learned coun- 
sel for the Unions, pointed out that 
the approach made by the Tribunal is 
correct. The counsel pointed out that 
on no occasion will dividend be declar- 
ed for the accounting year ending Sep- 
tember 30, 1964, on October 1, 1964, 
which is the beginning of the relevant 
accounting year now under considera- 
tion. The counsel referred us to the 
notices issued calling for the general 
meeting of the shareholders as well as 
the declaration made by the Directors 
regarding setting apart of the neces- 


„Sary amounts in the General Reserve 


for payment of dividend for the year 
1964-65. He further pointed out that 
though dividend for the year 1963-64 
was actually paid only some time in 
March, 1965, the appellant is not en- 
titled to claim Return on the entire 
amount shown as Reserve on October 
1, 1964, as it is from and out of that 
Reserve that the dividend for the pre- 
vious year has been paid. tss 


43. In our opinion, there is 


considerable force in the contention of | 


the counsel 


a a 
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Mr. Dudhiya. Going by a. very strict 
interpretation of the language of the 
provisions relied on by Mr. G. B. Pai, 
his argument, no doubt, looks attrac- 
‚tive. But from the other proceedings, 
jto which we will refer immediately. it 
(will be seen that the approach made 
by the Tribunal is correct. In the 
‘Schedule to the balance-sheet as on 
September 30, 1964, the appellant Com- 
pany has shown a sum of Rupees 
1,23,00,000. as General Reserve. It has 
further shown a sum of Rs. 43,68,000 
as, the amount transferred to appropri- 
ation account for payment of dividend 
subject to tax in respect of the previ- 
ous year, namely, 1962-63. It has also 
shown a sum of Rs. 63,00,000 as added 
to the General Reserve during the year 
ended September 30, 1964. On Decem- 
ber 5, 1964, a notice was issued regard- 
ing holding of the Annual General 
Meeting on February 12, 1965. One of 
the items in the agenda for the said 
meeting was to declare dividend. It 
is further stated in the said notice that 
the dividend to be declared at the 
meeting will be payable’on or before 
March 9, 1965, to those members whose 
names are on the Company’s Register 
of Members as on February 12, 1965. 
In the Directors’ Report accompany- 
ing the notice, it is stated that a sum 
of Rs. 43,68,000 has been appropriated 
“for payment of dividend for the pre- 
vious year” (paid during year). The 
reference to the “previous year obvi- 
ously is to the accounting year ended 
September 30, 1964. It is also clear 
that the amount so. appropriated for 
payment of dividend is to be paid 
“during the year” namely, 1964-65. It 
is also stated that this amount for pay- 
ment of dividend has been transferred 
from the General Reserve. The notice 
further states that the Directors re- 
commend payment of dividend for the 
year ended September 30, 1964 at 12% 
Subject to deduction of tax at the ap- 
propriate rate and that the said pay- 
ment will absorb Rs. 43,68,000, out of 
the General Reserve. 

44, It will be seen that from 
the notice calling for 
Meeting, the Directors’ Report and the 
balance-sheet, referred to above, that 
-.a sum of Rs. 43,68,000 out of the Gene- 
ral Reserve of Rs, 2,35,07,686 has been 
set apart andis tobe appropriated for 
‘payment of dividend for the previous 
year 1963-64. In no case will a Com- 
pany be able to declare a dividend for 
the year ending September 30, 1964 on 
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the morning of. October 1, 1964. There- 
fore, it is clear that from the Reserve 
shown at the commencement of the ac- 
counting year Le. - October 1, 1964, a 
sum of Rs. 43,68,000 has to be deduct- 
ed as per the Explanation to the Third 
Schedule, as the said amount must be © 
considered to have been set apart for 
payment of dividend. No doubt, Mr. 
Pai urged that the notice calling fora 
General Meeting on February 12, 1965 
was issued on December 5, 1964 and 
that the dividend was actually declar- 
ed only on a later date and in fact the 
dividend was paid only as late as 
March 9, 1965. Therefore, he pointed 


‘out that in any event it cannot be con- 


sidered that the said amount has been 
set apart for payment of dividend 
which have been declared. 


45. It is not possible to accept 
this contention of Mr. Pai. Once the 
Directors have, on the basis of the 
auditor’s report and other materials, 
decided to declare a particular amount 
as dividend and have set apart the 
required amount from the General 
Reserve, it must relate back to the 
date-of the commencement of the ac- 
counting year. The mere fact that 
dividend was actually paid only on 
March 9, 1965, in this view, is of no 
consequence. Therefore, the National 
Tribunal was perfectly justified in 
allowing interest at 6% only on the 
sum of Rs. 1,91,39,686. There is no con- 
troversy that 6% Return on this 
amount, as correctly stated in the 
Award, is the sum of Rs. 11,48,381. 


46- Another amount that has 
been added back by the Tribunal to 
the net profits shown in the Profit 
and Loss Account is the sum of Rupees 
55,127/-. According- to. the appellant 
this amount represents doubtful debts 
and as such the Tribunal should not 
have added back the same. In this con- 
nection Mr. G. B. Pai, learned ‘counsel 
for the appellant, drew our attention 
to S. 211 of the Companies Act, 1956, 
which provides for the form and con- 
tents of balance-sheet and Profit and 
Loss account. He also invited our at- 
tention to Part IL and Schedule Six 
of the same Act regarding the require- 
ments as to Profit and Loss Account 
as well as to Part III regarding the 
interpretation of the expressions con- 
tained in Parts I and H of the said 
Schedule. He has also referred us to 
the Auditors report for the year end- 
ing September 30, 1965 and also to 
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certain passages in Pickles and 
Dunkerley on Accountancy. 
47, All the above matters were 
relied on by the learned counsel tosup- 
port his contention that the doubtful 
debts have been properly excluded by 
the (Company in computing the gross- 
profits. Here again, it is not possible 
to accept the contention of Mr. Pai. In 
the [Profit and Loss Account for the 
yean ended September 30, 1965, the 
appellant underthe column Expenses, 
had | given one item as Miscellaneous. 
Under this heading it had shown a 
sum|of Rs. 71,71,072. Later on, under 
Ex. BD, the appellant gave a break up 
of this amount. In particular, it is 
only| necessary to note that it had 
referred to two separate items, name- 
ly, is 41,099 as bad debts and the 
sumjof Rs. 55,127 as doubtful debts. 
This|clearly shows that the appellant 
Company made a clear distinction be- 
tweeh bad debts and doubtful debts. 
The klaim of the appellant is that this 
amount of Rs. 55,127, shown as doubt- 
ful debts, is really a Provision and not 
a Reserve. 

8. Mr. Pai has referred us to 
the decision in Metal Box Co. (1969)1 
SCR|750 = (AIR 1969 SC 612) to show 
that doubtful debts have been treated 
as Reserve. We have gone through the 
said \decision. This Court had no oc- 
this p at all to express any opinion on 





this point as there appears to have 
no controversy between the par- 
ties therein. This Court in Textile 

ares Corporation Ltd. v. Their 
Workimen, (1960) 2 Lab LJ 34 = (AIR 
1960 SC 1025) did not accept the claim 
of the management therein regarding 
certain amount treating it as a Reserve 
to buns possible losses in future. The 





Tribunal added back the said amount 
for determining the gross-profits. This 
Court in rejecting the contention of 
the management that the Tribunal was 
in error in adding back the said amount 
obseryed as follows: 

t is true that some of the debts 
due to the appellant may not be fully 
realised but it is difficult to under- 
stand | how the appellant can create a 
reserve solely for the purpose of meet- 
ing y possible losses on- account of 
bad or irrecoverable debts and claim 
a deduction of this amount while de- 
TenF the available surplus. The 
creation of such a reserve is wholly 
inconsistent with the Full Bench for- 
mula tin question. There is, therefore, 
no substance in the argument that this 
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amount should not have been added 
back. 


49. No doubt, this Court was 
considering the question on the basis 
of the Full Bench formula; but in our 
opinion that principle applies with 
equal force to the case on hand even 
under the Act. In fact the above deci- 
sion also shows that creation of such 
an amount is really a reserve and not 
a Provision, as contended by the ap- 
pellant. Even apart from the above 
circumstances, there is a crucial fact 
that the appellant itself in its break up 
has distinguished bad debts from doubt- 
ful debts. The Tribunal had not added 
back the amount shown by the appel- 
lant in the break-up sheet under the 
heading “bad debts.” We may also refer 
to the evidence of Mr. Banerji, W. W 
1, who was a Chartered Accountant. In 
chief examination he has stated that 
under the Act the amount claimed 
the appellant as doubtful debts has to 
be added back for ascertaining the 
gross-profits. He has further stated 
that under the Income-tax Act, Provi- 
sion for doubtful debts cannot be 
deducted in computing the net profits. 
On this point, so far as we could see 
there is no cross-examination on be- 
half of the Company. The Tribunal 
was justified in holding that the appel- 
lant was not in order in deductinr 
Rs. 55,127 under the head “doubtful 
debts” as an item of expenditure. It 
was perfectly justified in adding back 
this amount in computing the gross- 
profits. 


58. The last point in contro- 
versy relates to three items shown as 
capital expenditure in Ex. 4. Those 
items are: (1) Patent fees Rs. 10,000; 
(2) Plant transfer charges Rs. 72,516; 
and (3) Disallowable rent Rs. 74,000. 
The above three items were claimed 
by the appellant as revenue expendi- 
ture and hence should not be added 
back for ascertaining the gross-profits. 


51. So far as Plant transfer 
charges of Rs. 72516/- is concerned. it 
is seen that though this was claimed as 
a revenue expenditure, Mr. K. B. 
Bose, appearing for the appellant, had 
conceded before the National Tribunal 
that this amount is an item of capital 
expenditure which should be added 
back. This concession has been record- 
ed in the Award and it has not been 
challenged before us on behalf of the 
appellant. Therefore, it follows that the 
Tribunal was justified in adding back 
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this amount for ascertaining the gross- 
profits 

52. Similarly, regarding Patent 
fees of Rs. 10,000, the appellants wit- 
ness Mr. Basu, M. W. 1 has admitted 
in cross~examination that Patent fee 
is also regarded as an item of capital 
expenditure. If that is so, the Tribu- 
nal was justified in adding back this 
amount alsa, 

53. The same witness has also 
admitted that rent paid for godown for 
storing capital goods in the process 
of erection of a factory is not allow- 
able as an item of revenue expenditure 
and that the Income-tax authorities 
would treat the same as part of capi- 
tal expenditure for erecting a factory- 
Therefore, from the evidence on the 
side of the appellant,. it is clear that 
this amount also is an item of capital 
expenditure and has to be added back 
in computing the gross-profits. 

54. Similarly, Mr. Banerji, Char- 
tered Accountant, who gave evidence 
on the side of the Union, as W. W. 1, 
has also stated that the appellant it- 
self originally added back in comput- 
ing gross-profits the amount under Pa- 
. tent Fees, Disallowable Rent and Plant 

Transfer Charges and that it was only 
at a later stage that it claimed these 
items as revenue expenditure. Under, 
those circumstances, the Tribunal was 
justified in adding back the amount of 
Rs. 74,000/- under the heading Dis- 
allowable Rent. 

. 55. So far as the calculation of 

Surtax is concerned, the Tribunal has 

‘held that the method of calculation 
made by the Company in Ex. 4 is cor- 
rect, but it has to be altered because 
the Income-tax calculated by it after 
deducting bonus was less. Now, that 
we are accepting the claim of the ap- 
pellant that bonus should not be dedu- 
‘ eted for calculating direct taxes, it 
follows that the view of the Tribunal 
in this respect is not correct. 

56. We have already pointed 
out that the National Tribunal has held 
that direct tax has to be calculated 
without taking into account the bonus 
paid for the year 1963-64 and the bonus 
payable for the accounting year 1964- 
65. So far as the bonus payable for the 
accounting year 1964-65 is concerned, 
we have already discussed the matter 
and held that the view of the Tribunal 
is erroneous. But, in our opinion, the 
Tribunal was justified in holding that 


in calculating direct taxes, the bonus . 
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for the accounting year 1963-64, though 
paid during the accounting year 1964- 
65 should not be taken into account, is 
correct. As the bonus year must be 
taken as a unit, bonus paid for the 
previous accounting year from and out 
of the profits of the said previous year 
does not come into the picture. 

5 From the discussion above, 
it follows that except the error com- 
mitted by the National Tribunal in the 
matter of computation of direct taxes 
after excluding bonus payable for the 
accounting year 1964-65, in all other 
respects it was justified in rejecting the 
various claims made by the Company. 
Even on the basis of the rejection of 
the claim of the appellant that the 
bonus paid for the previous account- 
ing year 1963-64 has also to be taken 
into account for purposes of calculation 
of direct taxes, there is no controversy 
that on a proper calculation, the bonus 
to which the workmen will be entitled, 
will be very much less than 17.58% 
already given by the Company. Hence 
it is not necessary for us to recompute 
the figure, as the appellant has agreed 
not to claim a refund or in any other 
manner adjust or collect the excess 
bonus that has been already paid. 

58. But it follows that the view 
of the Tribunal that the workmen are 
entitled to bonus at the maximum rate 
of 20% and the further direction 
regarding the set on to be carried for- 
ward, cannot be sustained. From the 
calculation given by us earlier, it will 
be seen that the National Tribunal had 
directed thatasum of Rs. 4,63,750 had 
tobe carried forward as setonin the 
succeeding year. This direction has 
been given on its finding that the al- 
locable surplus works out at more than 
20% of the Annual Wage Bill. If that 
finding is correct, the direction regard- 
ing set on will be justified under S. 15 
of the Act. But as we have already held 
that parties are agreed that on a pro- 
per computation, on the basis, indi- 
cated by us in the earlier part of the 
judgment, even the bonus already paid 
at 17.58%, will be on the high side, it 
follows that the direction of the Na- 
tional Tribunal regarding set on cannot 
be accepted. 

59. In the view that we have 
taken about the appellant’s claim 
regarding direct taxes, it has been re- 
presented by the counsel appearing for 
the various Unions that they are not 
pressing their appeals Nos. 813 and 
1302 of 1967. 
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60. In the result, the Award of 
the |National Tribunal is modified to 
the |extent indicated above and Civil 
Appeal No. 415 of 1967 allowed in 
part; In other respects the said appeal 
will |stand dismissed. Civil Appeals 
Nos.|813 and 1302 of 1967 are dismiss- 
ed as not pressed. There will be no 
order as to costs in all the appeals. 

Orders accordingly. 
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(From: Allahabad)* 
A. Ni RAY AND D. G. PALEKAR, JJ. 
azari Lal Gupta (In all the Ap- 
peals), Appellant v. Rameshwar Pra- 
sad and another (In Cr. A No. 110 of 
1971), Raghunath Prasad and another 
(In Cr. A. No. 111 of 1971), Bachchu 
Lal ahd another (In Cr. A. No. 112 of 
» 1971), Triloki Nath and another (In 
Cr. No. 113 of 1971), Respondents. 
iminal Appeals Nos. 110 to 113 
of 1971, D/- 2-12-1971. 
- (A) Cr. P. C. S. 561A — Section 
not controlled by Ss. 496, 497, 498. 








. 561A. 


B, C, D) — High Court while 
bail under 8. 561A to 





foreign country, can restrict his depar- 
ture ftom India by requiring him to 
surrender his passport. (Para 11) 

se tions 496, 497 and 498 are not 
exhaustive of powers of the Court in 
regard |to terms and conditions of bail. 
These terms and conditions thus do 
not fetter the inherent powers of the 
High Cour while granting bail under 
such power. - (Para 11) 

(E) Criminal P. C. (1898), S. 561-A 
— High Court in its powers under the 
section | will not interfere with the 
police investigation in a cognizable 
offence, ATR 1960 SC 866 and ATR 1963 
SC 447| Followed. (Para 12) 

(ŒE) Interference with such inves- 
- tigation! would be impeding investiga- 


tion and jurisdiction of statutory au- 


*(Cri al Misc. Petns. Nos. 2675 to 
2678 of 1970, D/- 22-3-1971 — AIL) 
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thorities to exercise power In accord- 


ance with Cr. P. C. (Para 12) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 447 (V 50)= 
(1963) 2 SCR 52 = 1963 
(1) Cri LJ 341, State of West 
Bengal v. S. N. Basak 
(1960) AIR 1960 SC 866 (V 47) = 
(1960) 3 SCR 388 = 1960 Cri 
LJ 1239, R. P. Kapur v. State 
of Punjab 

Mr. G. N. Dikshit, 
(Mr. S. K. Bisaria,. Advocate, with 
him), for Appellant (in all the Ap- 
peals); Mr. R. Bana, Advocate, (for 
No. 1) and Mr. O. P. Rana, Advocate, 
(for No. 2), for Respondents (In all the 
Appeals). 

The Judgment of the Court was 
delivered by 

RAY, J.:— These four appeals are 
by special leave against the order 
dated 22 March, 1971 of the High 
Court at Allahabad dismissing the ap- 
plications of the appellant under sec- 
tion 561-A of the Criminal Procedure 
Code for quashing the proceedings 
based upon first information report 
lodged against the appellant by the 
four respondents. 

2. The appellant has been liv- 
ing and doing business in the United 
Kingdom since the year 1963. The ap- 
pellant is one of the Directors of M/s 
H. Gupta (London) Limited and Orien- 
tal Wool Crafts Limited carrying on 
business in England. The company is 


Sr. Advocate, 


dealing in the business of carpets im- - 


ported from India. 

3. Sometime in the month of 
June, 1970 four complaints were lod- 
ged against the appellant. The com- 
plainants areresidents of Bhadohi in 
the District of Varanasi. The complain- 
ants are manufacturers of carpets. The 
complainants came in contact with the 
appellant in the year 1962. The com~ 
plainants and the appellant had deal- 
ings and transactions in carpets. In 
the year 1965 the appellant withheld 
payment of several bills representing 
the price of carpets sent by the com- 
plainants to the appellant. In the year 
1965 the appellant came to India. The 
complainants demanded money. The 
appellant said that he would send 
them payment from London. The com~ 
plainants did not receive any money. 
When the appellant came to India in 
1970 the complainants were kept in 
the dark about his visit to India. 


. Eventually, the complainants came ta 


y 
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know about it. The complainants on 
or about 4 July, 1970 lodged com- 
plainants against the appellant. N 

4. The appellant was there- 
after arrested for offences under sec- 
tions 406 and 420 of the Indian Penal 


Code on the first information report 
of the complainants. 
5. The Additional District 


Magistrate, Gyanpur refused bail. On 
13 July, 1970 the appellant applied 
for bail before the Sessions Judge, 
Varanasi in Uttar Pradesh. The ap- 
pellant was to be enlarged on bail and 
the sureties were to be two of Rupees 
40000 each in one case, two sureties 
of Rs. 30000 each in the second case 
and two sureties of Rs. 10000 each in 
third case and two sureties of Rs. 15000 
each in the fourth case and in each 
case there was to be a personal bond 
of the like amount. The appellant was 
also asked not to leave India without 
the permission of the court. The ap- 
pellant was unable to furnish the 
sureties. The appellant thereafter ap- 
plied to the High Court at Allahabad 
for modification of the order in res- 
pect of sureties. The High Court on 
21 July, 1970 was pleased to modify 
the order of the Sessions Judge- by 
reducing the amount of surety to 
Rs. 10,000/- in each case and a per- 
sonal bond of the like amount in each 
case. 

6. The complainants on coming 
to know of the order of the High Court 
in the month of July, 1970 made an 
application under section 
with section 561-A of the Criminal 
Procedure Code that the Additional 
District Magistrate at Varanasi should 
be directed to seize the passport of the 
appellant before enlarging him on bail 
on the ground that there was an ap- 
prehension that the appellant would 
jump his bail. The High Court at Al- 
lahabad on 21 August, 1970 passed 
orders directing the Additional Dis- 
trict Magistrate, Varanasi that there 
would be no harm if the appellant was 
further ordered to surrender his pass- 
port to the Additional District Magis- 
trate (Judicial), Varanasi. The appel- 
lant was thereafter released on bail on 
21 September, 1970 after furnishin 
the surety to the tune of Rs. 10,000/- 
in each case and after surrendering 
his passport to the Additional District 
Magistrate (Judicial), Varanasi. 


q7. The appellant on being 
released on bail.moved an application 
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under section 561-A of the Criminal 
Procedure Code in the High Court at 
Allahabad and prayed for three orders. 
These were: first, that the proceed- 
ings based upon first information 
report lodged by the complainants be 
quashed; secondly, that the ordér of 
the High Court of Allahabad dated 21 
August, 1970 directing the appellant 
to surrender the passport be modified 
and the appellant’s passport be releas- 
ed; and thirdly, that the restrictions 
imposed by the District Magistrate 
restricting the appellant not to leave 
India be cancelled. The High Court at 
Allahabad on 23 March, 1971 dismiss- 
ed the application of the appellant, 
The present appeals are against that 
order of the High Court dated 23 
March, 1971 refusing to quash the pro- 
ceedings and to modify the restric- 
tions imposed on the appellant. 


8. Counsel on behalf of the ap- 
pellant raised four contentions. First, 
that the proceedings should be quash- 
ed because there was no certificate by 
the High Commissioner for India in 
the United Kingdom under section 188 
of the Criminal Procedure Code that 
the charges against the appellant ought 
to be enquired into in India. Secondly, 
there was no sanction of the Director 
of Foreign Exchange for prosecution. 
Thirdly, the report under section 169 
of the Criminal Procedure Code of the 
Investigation Officer was not placed. 
Fourthly, there was no case against 
the appellant. 


9. The case against the appel- 
lant is in the course of investigation. 
Counsel on behalf of the State sub- 
mitted that investigation was practical- 
ly complete and the case would com- 
mence soon. It is not necessary to ex- 
press any opinion on the question as 
to whether certificate or sanction is 
necessary. If certificate or sanction 
will be necessary and if there will be 
no certificate or sanction it will be 
open to the appellant to canvass that- 
ground at the appropriate stage of 
trial, The report which the appellant 
characterises as one under section 169 
of the Criminal Procedure Code does 
not find any mention in the grounds. 
The affidavit filed by the Supervising 
Officer of the investigation is that de- 
tailed investigation was started and as 
yet there is no report under S. 169 of 
the Criminal Procedure Code. The 
appellant is not entitled to papers of 
the Investigation Officer. It is also not 
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desirable to express any opinion on 
the merits of the case at this stage. 


10. The contention of the ap- 
pellant in the forefront was that the 
passport of the appellant 
returned so that the appellant could 
return to England. On behalf of the 
appellant an affidavit was affirmed by 
Virendra Kumar Srivastava in the 
High Court at Allahabad in support of 
the application for modification of the 
order for sureties that the appellant 
was |prepared to give an undertaking 
that he would not leave India before 
the ease was finally decided and he 
was ther prepared to surrender his 
passport after release on bail. When 
the High Court at Allahabad passed 
an order on 21 July, 1970 reducing the 
sureties and thereafter on 21 August, 
1970| passed an order directing the ap- 
pellant to surrender his passport and 
the appellant complied with the orders 
and twas released on bail, the appel- 
lant |jcould not again come up under 
section 561-A of the Criminal Proce- 
dure| Code before the High Court at 
Allahabad for modifying and revising 
the orders passed by the High Court. 


11.: On behalf of the appellant 
it was said that sections 496, 497 and 
498 of the Criminal Procedure Code 
in rélation to bail did not confer any 
power on the court when granting bail 
to rastrict the departure of the appel- 
lant |from India by requiring the ap- 
pellant to surrender the passport. Sec- 
tions| 496, 497 and 498 of the Criminal 


powers of the court in regard to terms 
and |conditions of bail particularly 
when the High Court under S. 561-A 
of the Criminal Procedure Code deals 
with|cases of this type. The apprehen- 
sion |of the appellant jumping bail 
could not be brushed aside. If the ap- 
pellamt wanted to retain the passport 
the ou might not have granted the 
appellant any bail. Again, the reduc- 
tion of the surety was made in order 
to enable the appellant to be enlarged 
on bail. The reduction of surety was 
also ion the consideration that the ap- 
pellant would not leave India. 


12. The inherent power of the 
High! Court under section 561-A of the 
Criminal Procedure Code has been 
considered by this Court in R. P. 
Kapur v. State of Punjab, (1960) 3 SCR 
388 = (AIR 1960 SC 866) and State 
of West Bengal v. S. N, Basak (1963) 
2SCR 52 = (AIR 1963 SC 447). In 
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exercising jurisdiction under S. 561-A 
of the Criminal Procedure Cođe the 
High Court can quash proceedings if 
there is no legal evidence or if there 
is any impediment to the institution 
or continuance of proceedings but the 
High Court does not ordinarily en- 
quire as to whether the evidence is 
‘reliable or not”. Where again, inves- 
tigation into the circumstances of an 
alleged cognizable offence is carried 
on under the provisions of the Crimi- 
nal Procedure Code the High Court 
does not interfere with such investi- 
gation because it would then be im- 
peding investigation and jurisdiction 
of statutory authorities to exercise 
power in accordance with the provi- 
sions of the Criminal Procedure Code. 
The High Court was correct in dis- 
missing the applications under sec- 
tion 561-A of the Criminal Procedure 
Code. The appeals are therefore dis- 
missed. 


13. Counsel on behalf of the 
State stated that the cases against the 
appellant would commence soon. The 
State should keep that in view parti- 
cularly because long time has been 
taken for investigation. 

Appeals dismissed. 
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(From Orissa: ILR (1967) Cut 333) 
S. M. SIKRI, C. J„ J. M. SHELAT, 
L D. DUA, S. C. ROY AND G. K. 
MITTER, JJ. 

Chandra Sekhar Singh Bhoi ete, 
Appellants v. The State of Orissa ete., 
Respondents. 

Civil Appeals Nos. 854, 1028, 1033 
and 1097 of 1968, 1865 to 1867 and 
2487 of 1969, D/- 5-11-1971. 

(A) Constitution of India, Arts. 226, 
32 — The Courts should not ordinari- 
ly go into the question of the validity 
of an Act or a provision of an Act un- 
less it has been brought into force. The 
Supreme Court alone in exercise of its 
advisory jurisdiction can deal with 
such question. (X-Ref: Constitution of 
India, Art. 143). ILR (1967) Cut 333 
(Orissa), Reversed. (Para 9) 


(B) Tenancy Laws — Orissa Land 
Reforms Act (16 of 1960) (as amended 
by Act 13 of 1965), Ch. OI — Resump- 
tion of land for personal cultivation 


KO/KO/F451/71/RGC/BNP 
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— Ch. HI of the Act is valid. It is 
protected by Art. 31A (1) of the Con- 
stitution. AJR 1959 SC 519, Followed. 
(X-Ref: Constitution of India, Arti- 
cle 31A (1) ). ILR (1967). Cut .333 
(Orissa), Affirmed. (Para 15) 
Ch. III of the Act modifies the 
landlord’s substantive rights in vari- 
ous respects inasmuch as it enables 
the determination of resumable land 
which the land owner would be entitl- 
ed to cultivate himself and regarding 
the non resumable land the tenant is 
given the right to acquire it on pay- 
ment of compensation. This falls within 
protection given by Art. 31A (1). 
(Para 15) 
(C) Constitution of India, Art. 31A 
(1), Proviso 2 — “Land held by a per- 
son under his personal cultivation” — 
Bhagchar land cannot be said to be a 
land held by a person under his per- 
sonal cultivation. (Para 22) 
The essence of “personal cultiva- 
tion” is that the cultivation must be 
by or on behalf of the owner of the 
land. Under the tenure known as 
Bhagchar, the cultivator shares his 
crop with the owner. So when he 
grows the crop he grows it in his own 
right and not on behalf of any person. 
Therefore, it is difficult to hold that a 
crop sharer cultivates on behalf of the 
landlord. (Para 22) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 398 (V 57) = 
(1970) 1 SCR 593, State of Orissa 
vV, Chandrasekhar 3, 8, 9 
(1967) AIR 1967 SC 856 (V 54)= 
(1967) 2 SCR 143, Ajit Singh v. 
State of Punjab 17 
(1959) AIR 1959 SC 519 (V 46)= 
(1959) Supp (1) SCR 748, Atma 
Ram v. State of Punjab 13 
Mr. Somnath Chatterjee, Sr. Advo- 
cate, (Mr. G. S. Chatterjee Advocate, 
with him), for Appellant, (In C. A. 
No. 854 of 1968) and Respondent No. 2 
(In C. A. No. 1867 of 1969); Mr. C. B. 
Agarwala, Sr. Advocate, (Mr. S. P. 
Nayar, Advocate for Mr. R. N. Sach- 
they Advocate, with him), for Res- 


pondent (In C. A. No. 854 of 1968) and ` 


Appellant (In C. As. Nos. 1028, 1033 
and 1097 of 1968, 1865 to 1867 and 2487 
of 1969). 

The following Judgment of the 
Court was delivered by 

SIKRI, C. J:— The appellant, 
Chander Sekhar Singh Bhoi, in Civil 
Appeal No. 854 of 1968, filed a peti- 
tion under Art. 226 of the Constitution 
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(No. O. J. C. 329/1965) in the Orissa 
challenging the Orissa 
Land Reforms Act of 1960, hereinafter 
referred to as the Principal Act (Act 
XVI of 1960) as amended by the Orissa 
Land Reforms Act, 1965 (Act XIII of 
1965) hereinafter referred to as the 
Amending Act. He alleged that he 
owned about 220 acres of self-culti- 
vated land and that he had about 5 
acres of Bhag-char land. 

2 This petition owas heard 
along with anumber of other petitions 


© by the High Court, and the High Court 


by its common judgment dated 30th 
January, 1967 disposed of all these 
petitions. The High Court came to the 
conclusion that “Chapter IH of the 
Amending Act is a valid piece of legis- 
lation or in other words, it does not 
suffer from any invalidity; but Chap- 
ter IV of the Amending Act is uncon- 
stitutional and invalid and according- 
ly it is struck down.” The High Court 
accordingly allowed the petitions in 
part and directed the State not to give 
effect to the provisions of Chapter IV 
of the Amending Act. 

3. The State filed a number of 
appeals against that judgment and this 
Court (Shah and Vaidialingam, JJ.) al- 
lowed the appeals and set aside the 
order passed by the High Court de- 
claring Chapter IV of Act XIII of 1965 
amending Act XVI of 1960 ultra vires 
(State of Orissa v. Chandra Sekhar, 
(1970) 1 SCR 539=(AIR 1970 SC 398)) 
Civil Appeals Nos. 1028, 1033 and 
1097/1968, 1865-67 & 2487/1969 are by 
the State of Orissa (hereinafter refer- 
red to as the State appeals) but these 
could not be heard by this Court 
(Shah and Vaidialingam, JJ.). The pre- 
sent appeal (C. A. No. 854 of 1968) was 
also not heard with the other appeals. 

4. In Civil appeal No. 854 of 
1968 the appellant urged: 

(1) That the High Court erred in 
holding Chapter III of the Act as in- 
serted by Act XIII of 1965 in Act XVI 
of 1960 intra vires; and 

(2) That Chapter IV as inserted 
by Act XIII of 1965 in Act XVI of 1960 
is ultra vires the provisions of the 
second proviso to Art. 31-A (1) of the 
Constitution. 

5. In the other appeals the 
State urged that the previous decision 
be followed and the judgment of the 
High Court set aside. On behalf of the 
respondent in C. A. No. 1867 of 1969 
it is urged that the judgment of this 
Court is erroneous and needs reconsi- 
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deration. We may mention that the 
respondents in the other appeals have 
not [entered appearance. 


; 6. The Orissa Land Reforms 
Act,, 1960, received the assent of the 
President on October 17, 1960 and was 
published first in the extraordinary 
issue of the Orissa Gazette dated Nov- 
ember il, 1960. The object 
legislation is given in the preamble 
which rea 
it is necessary. to 
a progressive legislation relating 
to agrarian reforms and land tenures 
consé¢quent on the gradual abolition of 
intermediary interest; , 

AND WHEREAS it is expedient to 
confer better rights on agriculturists 


to ensure increase in food production- 


in the manner hereinafter appearing.” 
Section 1 (3) of the Act provides: 

‘It shall come into force in whole 
or in| part, on such date or dates as 

Governed may from time to 
time [by notification appoint; and dif- 
ferent dates may be appointed for dif- 
ferent provisions of this Act.” 
7 On June 20, 1964 by virtue 
of C itution (Seventeenth Amend- 
ment) Act, 1964, the Orissa Land Re- 
forms! Act, 1960 was included in the 
9th Sthedule to the Constitution as 
entry|52. On August ‘11, 1965 the 
Land Reforms Amending Act 
ct XIII of 1965): received the 
assent; of the President and was first 
published’ in the extraordinary issue 





of the Orissa Gazette dated 17th Au- 
gust, 1965. By the ‘Amending Act 
various provisions of the. Principal Act 
were ended and in particular for 


the original Chapters IIT and IV of the 
Principal Act new Chapters Ul and - IV 
were substituted. | 


8. On September 25, 1965, a 
notification under Sec, 1 (3) of ‘the 
ae Act was issued bringing the 
Act into force except Chapters III and 
IV. A (further notification was issued 
ec. 1 (3) of the: Act. bringing 
III of the Act as amended into 
No notification has as yet been 
issued under Sec. 1 (3) of the Act 
bringing the provisions of Chapter IV 
into force. This fact was also noticed 
in the judgment of this Court in (1970) 
93=(AIR 1970 SC 398) but the 
evertheless went into the ques- 
tion of| validity of Chapter IV of the 
Act as| amended because the High 
Court had held Chapter IV to be ultra 
vires. 
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9. It seems to us that the 


Courts ordinarily ought not to go into] 


the question of the validity of an Act 
or a provision of an Act unless wa has 
been brought into force. Till then, 
such a question would be academic. 
Nobody can be aggrieved by a provi- 
sion of law which is dormant and 
which cannot be enforced. The Consti- 
tution has provided for an advisory 
opinion being given by the Supreme 
Court, when the question is of such a 
nature and of such public importance 
that it is expedient to obtain the opi- 
nion of the Supreme Court. The High 
Court should not have embarked upon 
an academic question. In view of this 
we are not inclined to go into the 
question whether the provisions of 
Chapter IV were rightly held to be 
intra vires by this Court. The respon- 
dents in the State appeals can raise 
this question if so advised when the 
notification is issued under Sec. '1 (3) 
of the Act bringing Chapter IV into 
force. However, the appellant Chan- 
der Shekhar Singh was a party to the 
decision in (1970) 1 SCR 593=(AIR 
1970 SC 398) and that judgment is 
binding on him. He cannot ask us to 
review the judgment in this manner. 


10. In order to appreciate the ~ 


contentions of the learned counsel on 
the question of the validity of the pro- 
visions of Chapter III of the Act it is 
necessary to notice the relevant provi- 
sions of the Act bearing on this ques- 
tion. The following definitions were 
brought to our notice: 

“2 (5) ‘Ceiling area’ means an ex- 
tent of land equivalent to twenty 
standard .acres;” : 

“2 (17) ‘Landlord’. means a person 
immediately under whom land is held 
by a raiyat or a tenant; 

Explanation =I—A raiyat or a tenant 
shall be deemed to be a landlord in 
relation to the tenant or tenants ‘im- 
mediately under him; 

Explanation Il—Government shall 
be deemed to be the landlord in res- 


pect of the lands held directly. under 


them either by a raiyat or a tempo- 
rary lessee or a tenant;” 
` “2 (22) ‘personal cultivation’ with 

its grammatical variations and cognate 
expressions means to cultivate on 
one’s own account — 

(a) by one’s own labour; or 

(b) by the labour of any member 
of ones family; or 

(c) by servants or hired labour on 
wages, payable in cash or in kind, but 
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not in crop share, under one’s perso- 
nal supervision or the personal super- 
vision of any member of one’s fami- 


*2 (30) ‘standard acre’ means the 
unit of measurement of land equiva- 
fent to one acre of -Class I land, or one 
acre and a half öf Class II land, or 
three acres of Class III land, or four 
acres of Class IV land;’ 


“2 (31) ‘tenant’ means a person 
who has no rights in the land of 
another but under the system general- 
fly known as Bhag, Sanja or Kata or 
such similar expression or under any 
other system, law, contract, custom or 
usage personally cultivates such land 
on payment of rent in cash or in kind 
or in both or on condition of delivery 
to that person— 

(a) either a share of the produce 
of such land; or 

(b) the estimated value of a por- 
tion of the crop raised on the land; or 

(c) a fixed quantity of produce 
frrespective of the yield from the land; 
or 
_ (d) produce or its estimated value 
partly in any of the ways described 
above and partly in another,” 


11. Chapter II deals with Rai- 
yats and Tenants. The heading of Cha- 
pter III is “Resumption of Land for 
Personal Cultivation.” Section 24 (1) 
gives a right to the landlord and the 
tenant to have the resumable and non- 
resumable lands determined in accord- 
ance with the provisions of the Cha- 
pter. The expression “resumable land’, 
by virtue of the Explanation, refers to 
land which can be resumed for perso- 
nal cultivation by a landlord from a 
tenant. We are not concerned with 
S. 24 (2). Section 25 fixes the extent of 
the resumable land which shall not 
be more than one-half of the lands in 
respect of each tenant, measured in 
standard acres only. Section 26 enables 
the landlord to make a selection under 
§. 25 and apply on the basis of the 
selection to the Revenue Officer in the 
prescribed manner and form. It also 
enables a tenant to apply to the Reve- 
nue Officer within the. period of three 
months in the prescribed form and 
manner, Under S. 27 the Revenue 
Officer. determines the particulars of 
the resumable lands and the non-re- 
gumable lands. Section 28 provides 
that while deciding matters under sec- 
tion 27 the Revenue Officer shall de- 
termine the compensation in respect 


Chandra Sekhar vy. State of Orissa 





[Prs, 10-11] S. C. 489 


of the non-resumable lands payable 
in the prescribed manner by the te- 
nant which shall be determined in ac- 


cordance with sub-ss. (2) and (3) of 


S. 28. Sub-section (2) enables the 
compensation to be fixed and paid in 
annual instalments mentioned therein. 
Sub-s. (3) provides for compensation 
for wells, tanks and structures of a 
permanent nature at the market value 
thereof to be paid along withthe com- 
pensation under sub-s. (2). Under sec- 
tion 29, after the disposal of appeal, 
if any, the Revenue Officer has to 
issue a certificate in the prescribed 
form to the landlord and also to the 
tenant specifying all matters to be de- 
termined under Ss. 27 and 28. He. is 
further directed to send a copy of 
such certificate to the authority com- 
petent. to maintain the record-of- 
rights. Section 30 provides that the te- 
nant shall with effect from the begin- 
ning of the year next following the 
date of the issue of the certificate 
under section 29 become a raiyat in 
respect of the land for which compen- 
sation has been determined under sec- 
tion 28.. Sub-section (2) provides that 
the instalments of the compensation 
amount together with interest due 
thereon shall remain a first charge on 


the land to which it relates and shall . 


be recoverable to the Revenue Officer 
by the person entitled thereto. Sec- 
tion 31 (1) deals with the persons en- 
titled to receive compensation, and 
under sub-s. (2), with effect from the 
date the tenant becomes a raiyat under 
S. 30, he holds the land free from all 
encumbrances, and the rights of all 
persons (not being Government or a 
landholder) mediately or immediately 
under whom the land was being held 
shall stand extinguished and the en- 
cumbrances, if any, created by such 
persons in respect of the land shall 
thereafter attach to the other lands of 
the landlord. Section 32 provides that 
the certificate issued under S. 29 shall 
be conclusive proof of the correctness 
of the contents thereof in respect of 
all disputes between the tenant and 
the persons whose rights stand extin- 
guished in pursuance of S. 31. Sec- 
tion 33 provides for determination of 
fair and equitable rent for non-resum- 

able land and the persons to whom it 
is payable. Section 34 provides that 
on the determination of the resumable 
lands the tenant on such land shall 
cease to have the right to continue in 
cultivation thereof with effect from 
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the idate of expiry of the year next 
following the date of issue of the cer- 
des for under S. 29. Section 35 provi- 


{Prs. 11-17} 


des for the contingency when both the 
landlord and the tenant in respect of 
any | land fail to apply in ac- 
cordance with the provisions of 
S. 24 and enables the Revenue Officer 
to determine resumable and non-re- 


sumdble lands and ` other matters 
required to be determined under sec- 
tions) 27 and 28. Section 36 provides 


for eviction of a landlord and a tenant 
who |fail to personally cultivate the 
land |without sufficient cause. 


The learned counsel chal- 

the provisions of Chapter III on 
round that they are not protect- 
the provisions of Art. 31A (1) 












He said that the creation of 
ar and identical right in another 


We see no force in this con- 
A similar argument was ad- 
to this Court in Atma Ram v. 


ourt was then dealing with the 
islons of the Punjab Security of 
enure Act, 1953. The provi- 
sions df the Punjab Act were summaris- 
ed by |this Court thus: 


“Tthus, the Act seeks to limit the 
area which may be held by a land- 
owner |for the purpose of self-cultiva- 
tion, FRATE releasing “surplus area” 
which may be utilized for the purpose 
of resettling ejected tenants, and af- 
fording an opportunity to the tenant 
ome the landowner himself. on 
t of the purchase-price which, 
ing, would be lesg than the 
value.” 


The ` AT. ‘addressed 
to us was answered by Sinha, J., as-he 
then | thus: 

this connection, it was further 
that extinguishment of a right 
mean substitution of another 
that right, but total annihi- 
that right. In our opinion, 
it is not necessary to discuss this 
rather metaphysical argument, be- 
cause, ih our opinion, it is enough for 


ere 
does n 
person 
lation of 
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the purpose of this case to hold that 
the provisions of the Act amount to 
modification of the landowner’s rights 
in the lands comprised in his “Estate” 
or “holding”. The Act modifies the 
land-owner’s substantive rights, parti- 
cularly, in three respects, as indicated 
above, namely, (1) it modifies his right 
of settling his lands on any terms and 
to any one he chooses; (2) it modifies, 


‘if it does not altogether extinguish, his 


right to cultivate the “surplus area’’ as 
understood under the Act; and (3) it 
modifies his right of transfer in so far 
as it obliges him to sell lands not at 
own price but at a price fixed 
under the statute, and not to any one 
but to specified persons, in accordance 
with the provisions of the Act, set out 
above. Thus, there cannot be the least 
doubt that the provisions of the Act, 
very substantially modify the land- 
owners rights to hold and dispose of 
his property in any estate or a por- 
tion thereof. It is, therefore, clear 
that the provisions of Art. 31A save 
the impugned Act from any attack | 


‘based on the provisions of Arts. 14, 19 


and 31 of the Constitution.” 


15. It seems to us that this Act 
also modifies the landlord’s substan- 
tive rights in various respects inas- 
much as it enables the determination 
of resumable land which the land- 
owner would be entitled to cultivate 
himself and regarding the non-resum-~- 
able land the tenant is given the right 
to acquire it on payment of compensa- 
tion. This falls within the protection 
given by Art. 31A (1). 

16. The learned counsel then 
referred to the second proviso to Arti- 
cle 31A (1) which reads: 


“Provided further that where any 
law makes any provision for the ac- 
quisition by the State of any estate and 
where any land comprised therein is 
held by a person under his. personal 
cultivation, it shall not be lawful for 
the State to acquire any portion of 
such land as is within the ceiling limit 
applicable to him under any law for 
the time being in force or any build- 
ing or structure standing thereon or 
appurtenant thereto, unless the law 
relating to the acquisition of such 
land, building or structure provides 
for payment of compensation at a rate 
which shall not be less than the mar- 
ket value thereof.” 


17. Relying on the majority 
judgment in Ajit Singh v. State of 
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Punjab, (1967) 2 SCR 143 = (AIR 1967 
SC 856) he said that the provisions of 
Chapter III amounted to acquisition 
and accordingly the market value was 
payable as compensation under the 


second proviso and not the compensa- . 


tion as fixed in S. 28. He urged that 
five acres of Bhagchar land are lands 
under his personal cultivation within 
the meaning of the words “personal 
cultivation” in the second proviso. He 
further said that although no notifica- 
tion under S. 1 (3) of the Act had been 
issued bringing the provisions of Cha- 
pter IV, which dealt with ceiling, the 
ceiling limit applicable to him would 
be the ceiling limit as provided in 
Chapter IV. 

18. It seems to us that there is 
no ceiling limit applicable to him 
within the meaning of the proviso be- 
cause till a notification under S. 1 (3) 
is issued it cannot be said that there 
is any ceiling. limit applicable to him 


under any law for the time being in. 


force. Further it does not seem to us 
that the 5 acres of land mentioned 
above are under his personal cultiva- 
tion. We have already set out the defi- 
nition of the words “personal cultiva- 
tion”. Mr. C. B. Agarwala has drawn 
our attention to similar definitions in 
various Acts. 

19. ln the United Provinces 
Tenancy Act, 1959 “Khudkasht” means 
land (other than Sir) cultivated by a 
Jandlord, as under-proprietor or a per- 
manent tenure-holder as such either 


himself or by servants or by hired 
labour. 
20. In the Delhi Land Reforms 


Act, 1954, ‘“KKhudkasht” has been de- 
fined thus: 

“'Khudkasht means land (other 
than Sir) cultivated by a proprietor 
either by himself or by servants or by 
hired labour, — 

(a) at the commencement - of this 
Act, or 

(b) at any time during the period 
of five years immediately before the 
commencement of this Act, whether or 
not it was so cultivated at such com- 
mencement, provided that it has not, 
at any time after having been so culti- 
vated, been let out to a tenant.” 


21. In the Bihar Land Reforms 
Act, 1950 “Khas possession” means: 

“Khas possession’ used with 
reference to the possession of a pro- 
prietor or to tenure holder of any 
land used for agricultural or horticul- 
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tural purposes means the possession of 
such proprietor or tenure-holder by 
cultivating such land or carrying on 
horticultural operations thereon him- 
self with his own stock or by his own 
servants or by hired labour or with 
hired stock.” 

22. In our view the words 
“personal cultivation” in the Second 
proviso to Art. 31A (1) must bear a 
similar meaning. The essence of “per- 
sonal cultivation seems to be cultiva- 
tion by or on behalf of the owner of 
the land. It is quite clear that under 
the tenure known as Bhagchar, the 
cultivator shares his crop with the 
owner. So, when he grows the crop he 
grows it in his own right and not on 
behalf of any person. Therefore, it is 
difficult to hold that a crop-sharer 
cultivates on behalf of the landlord. 

23. In the result we hold that 
the High Court was right in holding 
that Chapter III of the Act is valid. 
We further hold that the High Court 
should not have gone into the ques- 
tion of the validity of Chapter IV and 
we accordingly set aside that part of 
the judgment. : 

24, In the result, Civil Appeal 
No. 854 of 1968 is dismissed, but there 
will be no order as to costs. The other 
appeals are allowed, and the writ peti- 
tions filed by the respondents in the 
State appeals are dismissed. There will 
be no order as to costs in these ap- 
peals. 

Appeal partly allowed. 


AIR 1972 SUPREME COURT 4$1 
(V 59 C 95) - 

(From Kerala: AIR 1969 Ker. 300) 
K. S. HEGDE, A. N. GROVER AND 
H. R. KHANNA, JJ. 

The Commissioner of Income-tax, 
Kerala, Ernakulam (In both the Ap- 
peals), Appellant v. K. Srinivasan (In 
both the Appeals), Respondent. 

Civil Appeals Nos. . 1111 of 1969 
and 1415 of 1971, D/- 5-11-1971. 

(A) Income-tax Act (1961), S. 261 
— Certificate of fitness for appeal — 
The certificate must be supported by 
reasons, (Para 1) 

` (B) Finance Act (1964), S. 2 (2) (a) 
and (b) — Words “income-tax” — 
These words in S. 2 (2) (a) and (b) 
would include surcharge and additional 
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(2) ). (x- Ref: Constitution of 
Arts. 270, 271). AIR 1969 Ker. 
(Paras 7, 8, 9, 12) 


of surcharge is to 


may |be 


(iii) special 
rge and (iv) additional surcharge 
in the manner provided in 

Read in this way the 


a, Advocates, with him), for Ap- 
t (In both the Aa Mr. S. 
S. Bala- 
an, Advocate, amicus curiae, 
3), for Respondent (In both the 


Court was delivered by 
GROVER, J.:— This is an appeal 
by spécial leave from a judgment of 
the Kerala High Court in an Income- 
tax Reference. Originally C. A. 1111/69 
een brought by ‘certificate but 
e has been found to be defec-~ 
want of reasons and has, there- 


fore, to be revoked. Special leave was 


sought] and has been granted. 
2. The facts may, be succinctly 
stated.) The assessee’s main source of 


income was salary from a limited com- 
pany, (A. V. Thomas & Co. Ltd.). In 
the previous year ending on 30th 
March |1964 his total income from 
salary jamounted to Rs. 42,900/-. In 
making the assessment the Income-tax 
Officer) levied surcharge and additional 
surcharge in accordance with the rates 
prescribed by the Finarice Act 1963. 
The essee preferred an appeal to the 
Appellate Assistant Commissioner. It 
was contended before him on behalf 
of the lassessee that the provisions of 
the Fi ce Act 1964 did not permit 
the ladome-tax Officer to levy sur- 
charge and additional surcharge in ae- 
cordance with the provisions of Finance 
Act of 1963. In other words it was 
contended that under sub-s. (2) of S. 2 
of the ance Act of 1964 only income- 
tax wad payable in the piperee in 
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which the salary stood to the total 
income, the income-tax being worked 
out at the rates applicable under the 
Finance Act 1963. There being no 
mention of any surcharge in the sub- 
section income-tax was alone levia- 
ble which did not include surcharge. 
The Appellate Assistant Commissioner 
did not accede to these contentions. He 
was of the view that surcharge was 
only another form of income~tax, The 
matter was taken to the Appellate Tri- 
bunal which upheld the levy of the 
surcharge and the additional sur- 
charge. On a reference being sought 
the following guaran Ra jaw was 
referred to the High Co 


“Whether the words meee 
in the Finance Act of 1964 in sub-sec- 
tion (2) (a) and sub-s. (2) (b) of S. 2 
would include surcharge and addi- 
tional surcharge”. 

The High Court answered the ques- 
tion in the negative and in favour of 
the assessee, 


3. Section 2 of the Finance Act 
1964 which is headed as “income-tax 
and super tax” provides in sub-s. (1) 
that income-tax and super-tax shall be 
charged at the rates specified in Parts 
I and II of the First Schedule respec- 
tively and that in cases to which cer- 
tain paragraphs of those parts apply 
these taxes shall be increased by a 
surcharge for the purpose of the 
Union. According to sub-s. (2) where 
the total income of an assessee not be- 
ing a company includes any income 
chargeable under the head “salaries” 
income-tax and super tax payable by 
the assessee on the salary portion of 
the total income shall be the propor- 
tionate amount payable according to 
the rates provided in the Finance Act 
1963. Under S. 2 of the Finance Act 
1963 income-tax was to be charged at 
the rates specified in Part I of the 
First Schedule and super tax at the 
rates specified in Part Il ofthat Sche- 
dule. The income-tax was to be in- 
creased in cases mentioned by a sur- 
charge and additional surcharge for 
the purpose of the Union and a spe- 
cial surcharge. The super tax was, 
however, to be increased by a sur- 
charge for the purpose of the Union 
and a special surcharge. It will be 
noticed that S. 2 (2) of the Finance Act 
1964 did not contain mention of any 
of the surcharges. This led to the con- 
troversy which resulted in the refer- 
ence. 





iu.. 
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4. Before the High Court the 
assessee relied on Ss. 4 and 95 of the 
Income-tax Act 1961, hereinafter call- 
ed the ‘Act’, These sections provide 
for charge of income-tax’and super- 
tax. It was pointed out that surcharge 
was treated in the Finance Acts as a 
tax different from the income-tax and 
super-tax and that surcharge was levi- 
ed by the Finance Act while the income 
and super taxes were levied by the 
Act. Reference was made in this con- 
nection to the First Schedule to the 
Finance Act 1963. Part I of that Sche- 
dule dealt with “income-tax and sur- 
charge on income-tax.” Under that 
heading were given the rates of 
income-tax as also the rates of sur- 
charge. Similarly Part II of the Sche- 
dule dealt with super tax and sur- 
charge on super tax and under that 
heading the rates of super tax and the 
rates of surcharge on super tax were 
given. Among the surcharges in 
case of income-tax were men- 
tioned; (a) a surcharge for the pur- 
pose of the Union... .(b) a special 
surcharge and (c) an additional sur- 
charge. As regards the surcharge on 
super tax there was mention of (a) a 
surcharge for the purpose of the Union 
and (b) a special surcharge, The High 
Court examined the aforesaid provi- 
sions of the Finance Acts of 1963 and 
1964 and Arts. 270 and 271 of the Con- 
stitution apart from the legislative 
entry 82 in List I of the Seventh Sche- 
dule. It came to the conclusion that 
income-tax and super tax did not in- 
clude surcharge and that these were 
called by different nomenclature in 
all the statutory provisions. 

5. In order to determine the 
point before us, which is of considera~ 
ble complexity, it is necessary to trace 
the concept of surcharge in taxation 
laws in our country. The power to in- 
crease federal tax by surcharge by the 
federal legislature was recommended 


for the first time in the report of the ' 


committee on Indian Constitutional 
Reforms, Vol. I Part I. From para 141 
of the proposals it appears that the 
word “surcharge” was used compendi- 
ously for the special addition to taxes 
on income imposed in September 1931. 
The Government of India Act 1935, 
Part VII, contained provisions relating 
to finance, property, contracts and 
` guits, Sections 137 and 138 in Chap- 
ter I headed “finance” provided for 
levy and collection of certain succes- 
sion duties, stamp duties, terminal tax, 


taxes on fares and freights, and taxes 
on income respectively. In the proviso 
to S. 137 the federal legislature was 
empowered toincrease at any time any 
of the duties or taxes leviable under 
that section by a surcharge for federal 
purposes and the whole proceeds of 
any such surcharge were to form part 
of the revenues of the federation. Sub- 
section (3) of S. 131 which dealt with 
taxes on income related to imposition 
of a surcharge. Under the Government 
of India Act 1935 the surcharge was 
levied for the first time by the. Indian 
Finance Act, 1949. Section 3 (1) of 
that Act read: è 

“Subject to the provisions of this 

section the rates of income-tax and 
rates of super tax... imposed by 
sub-s. (1) of S. 7 of the Indian Finance 
Act, 1940 shall, in respect of the year 
beginning on the first day of April 
1940 be increased by a surcharge for 
the purpose of the Central Govern- 
ment...” 
Similar phraseology was employed in 
respect of surcharge on super tax. The 
provisions relating to surcharge were 
omitted in the Finance Acts of 1946 to 
1950. It was reintroduced in the Fi- 
nance Act of "1951 and the same has 
been continued in the Finance Acts of 
subsequent years. Special. surcharge 
came to be levied in the Finance Acts 
of 1958 to 1964 and 1966 to 1971 and 
the additional surcharge was levied 
only by the Finance Act of 1963. 

6. In the Finance Act of 1951, 
S. 2 relating to income-tax and‘ super 
tax provided that these taxes would 
be levied at the rates specified in Parts 
I and H of the First Schedule increas- 
ed in each case by a surcharge for the 
purpose of the Union. The Finance 
Act of 1952 was a short document and 
S. 2 thereof simply provided: 

“the provisions of S. 2 of and the 
First Schedule to, the Finance Act 
1951, shall apply in relation to income- . 
tax’ and super tax for the financial 
year 1952-53 as they apply in relation 
to income-tax and super tax for the 
financial year 1951-52... 7 
There was no specific mention whatso~ 
ever of surcharge in S. 2 nor was there 
any modification of the First Schedule 
to the Finance Act of 1951 which con- 
tained the rates ete. relating to the 
surcharge. Similar state of affairs 
existed with regard to Finance Acts of 
1953, 1954, 1957. Section 2 of the Fi- 
nance Act, 1971 isto the effect that the 
provisions of S. 2 and of the First 
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Schedule to the Finance Act. 1970 
shall| apply in relation to income-tax 
for the assessment year or as the case 
may |be the financial year commencing 
on the first day of April 1971 as they 
apply in relation to income-tax for the 
assessment year commencing on first 
day of April 1970 with certain modifi- 
cations set out in the section. The First 
Schedule to the Finance Act of 1970 
was modified and the Schedule so 
modified contains provisions for a sur- 
charge on income-tax. It is significant 
that 5..2 of the Finance Act of 1971 
speaks only of income-tax and not of 
any surcharge. It is only in the modi- 
fications made in the Schedule to the 
Finance Act of 1970 that there is pro- 
vision for a surcharge. 


J. The above legislative his- 
tory of the Finance Acts, as also the 

ce, would appear to indicate that 

erm “income-tax” as employed 
in S.| 2 includes surcharge as also the 
special and the additional surcharge 
whenever provided which are also sur- 
charges within the meaning of Art. 271 
of the Constitution. The phraseology 
employed in the Finance Acts of 1940 
and 1041 showed that only the rates 
of intome tax and super.tax were to 
be increased by a surcharge for the 
purpose of the Central Government. 
In the Finance Act of 1958 the language 
used jshowed that income-tax which 
was to be charged was to be increas- 
ed by a surcharge for the purpose of 
the Union. The word “surcharge” has 
thus been used to either increase the 
rates|of income-tax and super tax or 
to intrease these taxes. The scheme 
of the Finance Act of 1971 appears to 
leave} no room for doubt that the term 
‘Income-tax’ as used in 8S. 2 includes 
surcharge. 


: According to Article 271 
notwithstanding anything in Arts. 269 
and 270 Parliament may at any time 
increase any of the duties or taxes 
chara to in those Articles by a sur- 





char for the purpose of the Union 
and the whole proceeds of any such 
surcharge shall form part of the Con- 
solidated Fund of India. Article 270 
provides for taxes levied and collect- 
ed by the Union and distributed þe- 
tween the Union and the States. 
lause (1) says that tax on income other 
than agricultural income shall be levi- 
ed and collected by the Government of 
India|and distributed between the 
Union and the States in the manner 
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provided in clause (2). Article 269 deals 
with taxes levied and collected by the 


‘Union but assigned to the States. The 


provisions of Article 268 which is the 
first one under the heading “distribu- 
tion of revenue between the Union and 
the States” relate to -duties levied by 
the Union but collected and appropri- 
ated by the States. Thus these Arti- 
cles deal with the levy, collection and 
distribution of the proceeds of the 
taxes and duties mentioned therein be- 
tween the Union and the States. The 
legislative power of Parliament to 
levy taxes and duties is contained in 


Arts. 245 and 246 (1) read with the 


relevant entries in List I of the 
seventh Schedule. 

š As mentioned before the 
legislative entry 82 in List I relates to 
faxes on income other than agricultu- 
ral income tax, super tax and sur- 
charge would all fall under this entry. 
It is in exercise of the legislative 
power conferred by that entry that the 
Union Parliament: enacts the provision 
in the Finance Act each year relating 
to them. It is that Act which autho- 
rises these taxes to be charged and 
prescribes the rates at which they can 
be charged. Section 4 of the Act 
simply provides that where any Cen- 
tral Act enacts that income-tax shall 
be charged for any assessment year 
at any rate or rates income-tax at that 
rate or those rates shall be charged in 
accordance thereto and subject to the 
provisions of the Act. Section 95 which 
was omitted by the Finance Act of 
1965 contained similar provision with 
regard to super tax. Although under 
the Act S. 4 is the charging section but 
income-tax can be charged only where 
the Central Act which, in the present 
case, will be the Finance Act enacts 
that income shall be charged for any 
assessment year at the rate or rates 
specified therein. The distinction made 
by the High Court that the surcharges 


‘are: levied only under the Finance Act 


and income-tax under the Act may not 
hold good if the above view which has 
been pressed on behalf of the Reve- 
nue were to be accepted. In our judg- 
ment it is unnecessary to express any 
opinion in the matter because the 
essential point for determination is 
whether surcharge is an additional 
mode or rate for charging income-tax. 

10. The meaning of the word 
“surcharge” as given inthe Webster’s 
New International Dictionary includes 
among others “to charge (one) too 
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much or in addition...” also “addi- 
tional tax” Thus the meaning of sur- 
charge is to charge in addition or to 
subject to an additional or extra charge. - 
If that meaning is applied to S. 2 of 
the Finance Act 1963 it would lead to 
the result that income-tax and super 
tax were to be charged in four dif- 
ferent ways or at four different rates 
which may be described as (i) the 
basic charge or rate (In Part I of the 
First Schedule); (ii) surcharge: (iii) 
special surcharge and (iv) additional 
surcharge calculated in the manner 
provided in the Schedule.. Read in this 
way the additional charges form a 
part of the income-tax and super tax. 
It is possible to argue and that argu- 
ment has been commended on behalf 
of the Revenue that the word “sur- 
charge” has been used in Art. 271 for 
the purpose of separating it from the 
basic charge of a tax or duty for the 
purpose of distributing the proceeds of 
the same between the Union and the 
States. The proceeds of the surcharge 
are exclusively assigned to the Union. 
Even in the. Finance Act itself it is ex- 
pressly stated that the surcharge is 
meant for the purpose of the Union. 


11. It would appear that since 
the Finance Act 1943 upto the Finance 
Act 1967 a provision was made for 
taxing the income under the head 
“salaries” according to the provisions 
of the Finance Act of the preceding 
year rather than of the current year 
if the assessee had any income in ad- 
dition to his income by way of salary. 
According to the Tribunal this was 
done because if the income under the 
“salaries” was to be assessed at the 
rates fixed by the Finance Act enact- 
ed for the current year it would 
entail considerable administrative 
work in the form of refund or collec- 
tion in the final assessment. Since by 
the Finance Act of 1967 this method 
or procedure was dropped we do not 
consider that much significance can be 
attached to this aspect. 

12. In the result we are un- 
able to sustain the view of the High 
Court. The question that was refer- 
red must be answered in the affirma- 
tive and in favour of the Revenue. In 
view of the nature of the point involv- 
ed the parties are left to bear their 
own costs in this court. The appeal by 
certificate is dismissed. 

13. We wish to acknowledge 
with thankfulness the valuable assis- 
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tance rendered as amicus curiae at our 
request by Mr. S. T. Desai, Sr. Advo- 
cate, and Mr. Balakrishnan, Advocate 
as the respondent was unrepresented. 

Order accordingly. 


AIR 1972 SUPREME COURT 495 
(V 59 C 96) 
(From: Madhya Pradesh)* 
A. N. RAY AND D. G. PALEKAR, JJ. 


Nabi Bux and others, Appellants 
v. The State of Madhya Pradesh, Res- 
pondent. 


Criminal Appeal No. 63 of 1971, 
D/- 5-11-1971. 

Constitution of India, Art. 136 — 
Appeal by special leave — Criminal 


case — The Supreme Court will not 
interfere with the enhancement of sen- 
tence passed by the High Court unless 
it is shown that the enhancement is 
manifestly harsh and unjust. (X-Ref: 
Criminal P. C. (1898), S. 423 (1A)). 
Criminal Appeal No. 94 of 1970, D/- 
10-12-1970 (Madh Pra), Affirmed; AIR 
1871 SC 803, Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 803 (V 58)= 
Criminal Appeal No. 225 of 
1970 D/- 12-2-1971 = 1971 Cri 
LJ 668, Surta v. State of Har- 
yana 


M/s. Nur-ud-din Ahmed and U. P. 
Singh, Advocates, for Appellants; Mr. 
R. P. Kapur, Advocate for Mr. I. N. 
Shroff, Advocate, for Respondent. 

The following Judgment .of the 
Court was delivered by ; 

RAY, J.:— This is an appeal by 
special leave limited only to the ques- 
tion whether the High Court was justi- 
fied in enhancing the sentences. 


2. The appellants Nabi Bux, 
Noor Mohammad and Ismail Khan 
were tried by the Additional Sessions 
Judge, Rajgarh on charges under sec- 
tion 307 read with section 34 of the 
Indian Penal Code for attempting to 
commit the murder of Bapu in further- 
ance of their common intention and 
also under section 325 read with sec- 
tion 34 of the Indian Penal Code for 
causing grievous hurt to Chunia in 
furtherance. of their common intention. 


94/1970, D/- 
Pra, Indore 





*(Criminal Appeal No. 
10-12-1970 — Madhya 
Bench) 
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The lappellants were acquitted on the 





charge under section 307/34 of the 
Indian Penal Code. They were convict- 
ed oh two charges under section 325/ 
34 of the Indian Penal Code for caus- 
ing grievous hurt to Bapu and. Chunia. 
They were sentenced. to undergo 
imprisonment for six months each and 


a of Rs. 500/- each with six months 
rigorous imprisonment in default. - 
: The High Court on appeal 
intained the conviction and in exer- 
cise lof powers under ‘section 423 (1A) 
of the Code of Criminal Procedure en- 
hanced the sentence to rigorous impri- 


sonment for two years. The High 
Co said that the learned trial Judge 
had taken a lenient view in awarding 


the sentences to the appellants. Bapu 
whol was one of the victims sustained 
three fractures on his left temporal, 
parietal and occipital bones and total- 
ly lost his power of speech. The High 
.Co said that for such serious offen- 
ces committed by the appellants they 
were awarded a sentence of six months 
oe us imprisonment only | by the 
learned trial Judge. 

4. Counsel for the Silan 
submitted that by the end of the month 
of October, 1971 the ‘appellants would 
have served sentence for 10 months 
and/this Court in the facts and circum- 
stances of the case would reduce the 
sentence to the period already under- 
gone. or 

5. The High Court in consider- 
githe question of sentence exercised 
powers with reference to the facts and 
circumstances of the case. The exer- 
cise| of this power cannot be said to 
suffer from any infirmity or lack of 
appreciation of facts: Nor can it be 
id that the High Court was not justi- 
in observing that the sentence 
ed by the trial court was lenient 













d be wrong to interfere with the 
ence passed by the High Court. 

ion mae has to be supported 
by 


sai 
fi 
pas 
in 
wo 
sen 





nistration of justice.’ The ruling of 
Court on the question of sentence 
he recent decision in Surta v. State 
aryana (Criminal Appeal No. 225 
. of £970 D/- 12-2-1971, (reported in 
1971 SC 803)) is as follows: 


“This Court interferes with sen- 
tente only when it is established that 
thel sentence is harsh or unjust in the 
fa and circumstances of the case. 
Sometimes consideration of age has 
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he circumstances of the case. It 


es and principles in the admi-- 


`- with the public 
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also occasioned interference. There are 
instances of interference in sentences 
in cases of violation of statutory offen- 
ces. In the present case, the Sessions 
Court and the High Court both consi- 
dered the question of sentence. There 
is nothing on record to suggest that 


‘the sentence passed is unjust or harsh”. 


: The appeal therefore fails 
and is dismissed. 
Appeal dismissed. 


AIR 1972 SUPREME COURT 496 
(V 59 C 97) 
(From: Kerala)” 
P. JAGANMOHAN REDDY AND 
D. G. PALEKAR, JJ. 

M. N. Sankaranarayanan Nair, 
Appellant v. P. V. Balakrishnan and 
others, Respondents. 

Criminal Appeal No. 12 of 1969, 
D/- 26-11-1971. 

(A) Criminal P.C. (1898), S. 494— 
Withdrawal from prosecution by 
Public Prosecutor. 

The Public Prosecutor can be ask- 
ed by the State Government to consi- 
der the filing of a petition for obtain- 
ing permission of the Court to with- 
draw from the prosecution. He can if 

is of opinion that the prosecution 
ought not to proceed get the consent of 
the Government to file such a peti- 
tion. (Point conceded) (Para 5) 

(B) Criminal P. C. (1898), S. 494—. 
Withdrawal from prosecution — Con- 


sent of Court — Grounds. (X-Ref: 
S. 333). f 
The power contained in S. 494 


gives a general executive direction to 
withdraw from the prosecution subject 
to the consent of the Court which may 
be determined on, many possible 
grounds and is therefore wide and un- 
controlled by any other provision in 
the Code. It is in pari materia with 
Sec. 333. (Para 5) 

The section does not, however, in- 
dicate the reasons: which should weigh 
Prosecutor to move 
the Court nor the grounds on which 
the Court will grant or refuse permis- 
sion Though the Section is in gene- 
ral terms and does not circumscribe 
the the powers of the Public Prosecutor to 


“(Cri M. P. Nos. 175, 177 and 179 of 
1968, D/- 25-6-1968 — -Ker.) 
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seek permission to withdraw from the 
prosecution the essential consideration 
which is implicit in the grant of the 
power is that it should be`in the in- 
terest of administration of justice 
which may be either that it will not 
be able to produce sufficient evidence 
to sustain the charge or that subse- 
quent information before prosecuting 
agency would falsify the prosecution 
evidence or any other similar circums- 
tances which it is difficult to predicate 
. as they are dependent entirely on the 
facts and circumstances of each case. 
Nonetheless it is the duty of the Court 
also to see in furtherance of justice 
that the permission is not sought on 
grounds extraneous to the interest of 
justice or that offences which are of- 
fences against the State go unpunish- 
ed merely because the Government as 
a matter of general policy or expedi- 
ency unconnected with its duty to pro- 
secute offenders under the law, directs 
the public prosecutor to withdraw 
from the prosecution and the Public 
Prosecutor merely does so at its behest. 
(Paras 5, 8) 
Held on facts that none of the 
grounds or even the cumulative effect 
ofall of them could justify the grant- 
ing of permission to withdraw from 
the prosecution. Criminal M. P. Nos. 
175, 177 and 179 of 1968, D/- 25-6- 
1968 (Ker.), Reversed. Case law dis- 
cussed. (Paras 9, 11) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Ker 158 (V 57) = 
1970 Cri LJ 966 (FB), Dy. Ac- 
countant General, Kerala v. 
State of Kerala 
(1965) AIR 1965 SC 1248 (V 52)= 
(1965) 2 SCR 283 = (1965) 2 
Cri LJ 253, Ranchhodlal v. 
` State of Madhya Pradesh 2 
{1964) AIR 1964 SC 949 (V 51)= 
(1964) 5 SCR 1064 = (1964) 2 
Cri LJ 44, Ramnarayan Mor v. 
State of Maharashtra 2 
(1957) AIR 1957 SC 389 (V 44)= 
1957 SCR 279 = 1957 Cri LJ 
567, State of Bihar v. Ram- 
naresh Pandey 7 
11949) AIR 1949 Pat 222 (V 36)= 
50 Cr LJ 474 (FB), King v. Par- 
manand 6 
(1939) AIR 1939 Cal 220 (V 26)= 
40 Cr LJ 349 (SB). Devendra 
Kumar v. Yar Bakht Chau- 
dhury 6 
Mr. A. Sreedharan Nambiar, Advo- 
cate, for Appellant: Miss Lily Tho- 
mas, Advocate (for No. 2) and Mr. A 
1972 S.C./32 II G—2 


G. Pudissery, Advocate (for No. 3), for 
Respondents. 


The Judgment of the Court was 
delivered by 


P. JAGANMOHAN REDDY; J.:-— 
Respondent 1 and Respondent 2 were 
committed on 15th June 1965 by the 
Second Class Magistrate, Cannanore to 
stand trial before the Assistant Sessions 
Judge, Tellicherry, the former for of- 
fences under Sections 467, 478 and 420 
read with Section 109 of the Indian 
Penal Code while the latter under Sec- 
tions 467 read with 109, 471 and 420. 
While the case was pending before the 
Assistant Sessions Judge, the Public 
Prosecutor of ‘Tellicherry filed a 
Memo on 30-11-67 under Section 494 
of the Criminal Procedure Code for 
permission to withdraw from the pro- 
secution which permission was accord- 
ed by the Assistant Sessions Judge on 
2-12-67. The Appellant who was the 
Managing Partner of Shree Narayana 
Transport Company, Calicut filed a 
Criminal Miscellaneous Petition on 19- 
2-68 in the High Court of Kerala 
against the order of the Assistant Ses- 
sions Judge according permission to 
the Public Prosecutor for withdrawing 
from the prosecution. The High Court 
held that the Public Prosecutor was 
justified when he applied for the with- 
drawal of the case and accordingly 
dismissed the petition against which 
this appeal comes up before us by Spe- 
cial Leave. 


2. The Ist Respondent was the 
Agent of Shree Narayana Transport 
Company of one of its Branches name- 
ly at Baliapattom and in that capacitv 
it was one of his duties to accept goods 
from the Public for transporting them 
by lorry service of the Company and 
issue Way Bills. These Way Bills con- 
tained an undertaking that in the 
event of any of the Banks discounting 
them and if goods are lost or damaged 
during transport, the Transport Com- 
pany will be responsible to the Bank. 
It is alleged that the lst Respondent 
issued nine Way Bills on different 
dates in favour of the 2nd Respondent, 
as if the goods were received but in 
fact no such goods were accepted for 
transport nor were any such goods 
despatched. These Way Bills were 
duly discounted by the second Respon- 
dent the consigner who drew about 
Rs. 84,000/- against them from his 
Bank. This fraud was detected on a 
check made by the General Manager 
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of Shree Narayana Transport Co., 
Kozhikode and it appears that the 1st 
accused (Ist Respondent) executed an 
agreement in favour of the Transport 
pany undertaking to make good 
oss suffered by it, after which he 
was|suspended on 10-4-63. On the 
same day a complaint was filed before 
Baliapattom Police and a case was ac- 
cordingly registered against both Ac- 
cused 1 and Accused 2. After investi- 
gation the Sub Inspector of Police, Bali- 
apattom filed a chargesheet. The 
Magistrate on the material disclosed 
in the report under Sec. 173 committ- 
ed the accused to stand trial before 
the eee Sessions Court on 15-6- 
65 against which a Revision was filed 
in the High Court of Kerala on 9-7-65. 
It was contended before the High Court 
that] the committal was illegal as no 
evidence had been adduced in the case, 
as such it would be premature at that 
stage to say whether any and if so. 
what offence could be disclosed. The 
High Court dismissed this Revision 
Petition on 20-10-66 holding that the 
prodedure adopted in the committal 
proceedings instituted on a Police 
repdrt is prescribed in Sec. 207-A of 
the |Criminal Procedure Code under 
which the Magistrate had the power to 
commit even without recording the 
evidences of witnesses. The High Court 
drew support for this conclusion from 
a decision of this Court in Ramnara- 
yan| Mor v. State of Maharashtra, 
(1964) 5 SCR 1064 = (AIR 1964 SC 
949), where it was held that though 
normally in a criminal trial, the Court 
can| proceed on documents which are 
duly proved, or by the rules of evi- 
dente made admissible without formal 
proof, the Legislature had under the 
amended code in Sec. 207-A prescrib- 
ed a special procedure for commitment 
of the accused. The record under the 
said provision consists of the oral evi- 
dente recorded under sub-s. (4) of Sec- 
tion 173, and it would be difficult to 
regard only those documents which 
are duly proved for which are admis- 
sible without proof as “evidence” 
within the meaning of Cl. (6) and not 
thejrest. On this view it was observ- 
ed that there was no legal impediment 
in the Magistrate using the case diary 
for |the purpose of deciding whether 
there was a case for committal and ac- 
poe reas dismissed the Revision Peti- 
tio After this Revision was disposed 
of the Assistant Sessions Judge to 
whom the case stood committed order- 
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ed the splitting up the charges into 8 
cases against which the second res- 
pondent filed a Revision in the High 
Court under Sec. 561-A, Criminal Pro- 
cedure Code where it was contended 
that all the 8 charges should have been 
consolidated into one case as other- 
wise there would be 8 distinct offen- 
ces leading to multiplicity of trials. 
The High Conrt by its J udgment dated 
30-10-67, following a decision of this 
Court in Ranchhodlal v. State of 
Madhya Pradesh, (1965) 2 SCR 283 = 
(AIR 1965 SC 1248), said that the order 
of the Magistrate splitting up the 
charge into 8 cases was proper and 
while it does not call for any inter- 
ference, it left it open for the prosecu- 
tion as provided under Sec. 240 Crimi- 
nal Procedure Code to withdraw the 
other charges if one of the trials should 
end in a conviction. 


3. After this petition was dis- 
missed the Respondents seem to have 
moved the State Government to with- 
draw the prosecution and accordingly, 
as would appear from the Memo. fil- 
ed by the Public Prosecutor on 30-11- 
67, the Government passed an order 
G. O. Rt. No. 1589/67 Home(B) dated 
22-11-67 directing the withdrawal of 
the case with the sanction of the Court, 
in the interest of public policy as also 
because there was no likelihood of the 
case being pursued to a successful 
issue. It was stated in the Memo fil- 
ed by the Public Prosecutor that the 
alleged offences charged against the 
accused arose out of a contract agreed 
to between the accused and the de fa- 
cto complainant viz, the General 
Manager, Shree Narayana Transport; 
that the subject matter of the case had 
been decided by the Subordinate Jud- 
ge’s Court, Calicut in a Civil suit: that 
the case was registered as early as 
1963 and the trial has not yet begun; 
that the witnesses from far off places 
such as Bombay and Calcutta are cited 
and the securing of their evidence 
would involve heavy expenses for the 
State and that the case is one of Civil 
nature. 


4, It is contended before us 
that under Sec. 494 Criminal Proce- 
dure Code it is the Public Prosecutor 
and the Public Prosecutor alone who 
should make up his mind to withdraw 
from the prosecution without any- 
reference to the State Government, 
that it was the State Government 
which directed the Public Prosecutor 
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to seek permission as such the Public 
Prosecutor has:not adverted his mind 
nor did he exercise his independent 
judgment in deciding whether the case 
is one in which permission of the Court 
to withdraw from the prosecution 
ought to have been asked for. In any 
case it is submitted on the grounds dis- 
closed in the Memo filed by the Public 
Prosecutor that no permission ought 
to have been given as even prior to 
the filing of the said Memo, the High 
Court had said that there was a prima 
facie case for the trial to go on and 
therefore the present order directing 
the Public Prosecutor to withdraw 
from the prosecution is manifestly con- 
trary to the views earlier expressed 
by it. 
5. The Appellant’s Advocate 
` flater during the course of the argu- 
ent conceded that there is no force 
in the first of his contentions namely 
that the Public Prosecutor cannot 
either be asked by the State Govern- 
ment to consider the filing of a peti- 
tion under Sec. 494 nor would it be 







the prosecution. Section 494 which em- 
powers the Public Prosecutor with the 
` consent of the Court to withdraw from 
the prosecution is as follows: 

“Any Publie Prosecutor may, with 
the consent of the Court, in cases tried 
by jury before the return of the ver- 
dict, and in other cases before the 
judgment is pronounced, withdraw 
from the prosecution of any person 
either generally or in respect of any 
one or more of the offences for which 
he is tried; and, upon such withdra- 
wal, —— 

(a) if it is made before a charge 
has been framed, the accused shall be 
discharged in respect of such offence 
or offences; 

(b) if it is made after a charge 
has been framed, or when under this 
Code no charge is required, he shall 
be acquitted in respect of such offence 
or offences”. . 

he power contained in the Section 
gives a general executive direction to 
withdraw from the prosecution sub- 
ject to the consent of the Court which 
may be determined on many 
possible grounds and is therefore wide 
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and uncontrolled by any other provi- 
sion in the Code nor isitin pari mate- 
ria with Sec. 333 which enables the 
Advocate General at any stage in a 
Trial by the High Court and before 
the return of the verdict to inform the 
Court if he thinks fit on behalf of the 
Government that he will not further 
prosecute the Defendant upon the 
charge and on such information being 
given the case against the accused 
comes to an end. This power of enter- 
ing a nolle prosecui under Sec. 333 Cri- 
minal Procedure Code is not depen- 
dent upon any permission of the Court. 
A reading of Sec. 494 would show that 
it is the Public Prosecutor who is in- 
charge of the case that must ask for 
permission of the Court to withdraw 
from the prosecution of any person 
either generally or in respect of one or 
more of the offences for which he is 
tried. This permission can be sough 
by him at any stage either during the 
enquiry or after committal or ever, 
Judgment is pronounced. 
The section does not, however, indicate 
the reasons which should weigh with 
the Public Prosecutor to move the 
Court for permission nor the grounds 
on which the Court will grant or refuse 
permission. Though the Section is in 
general terms and does not circums- 
cribe the powers of the Public Prose- 
cutor to seek permission to withdraw 
from the prosecution the essential con- 
sideration which is implicit in the 
grant of the power is that it should be 
in the interest of administration of 
justice which may be either that it will 
not be able to produce sufficient evi- 
dence to sustain the charge or that 
subsequent information before prose- 
cuting agency would falsify the pro- 
secution evidence or any other similar 
circumstances which it is difficult to 
predicate as they are dependent en- 
tirely on the facts and circumstances 
of each case. Nonetheless it is the duty 
of the Court also to see in furtherance 
of justice that the permission is not 
sought on grounds extraneous to the 





interest of justice or that offences 
which are offences against the 
State go unpunished merely be- 
cause the Government as‘a mat- 


ter of general policy or expediency 
unconnected with its duty to prosecute} 
offenders under the law, directs the 
public prosecutor to withdraw from 
the prosecution and the Public Prose- 
cutor merely does so at its behest. A 
large number of cases have been referr 








ed to but it is unnecessary to consider 
them except for a few as typifying the 
approach in cases where permission to 
withdraw from the prosecution was 
sought on grounds extraneous to and 
not germane to the maintenance and 
enforcement of the law and which 
permission though given by the Trial 
Court was quashed by the High Court. 
6. A Special Bench of the Cal- 
cutta High Court in Devendra Kumar 
v. Yar Bakht Chaudhury, AIR 1939 
Cal |220 (SB) was considering the vali- 
dity| of the permission granted by the 
Magistrate to the Government Pleader 
to withdraw from the prosecution in a 
case| where the accused were charged 
with offences under Sections 193, 467, 
477,|109 and 120-A of the Penal Code. 
The} prosecution had been started and 
after some evidence had been record- 
ed, the record of the case was called 
for by the Government which having 
kept it for six months returned it to 
.the (Government Pleader who filed a 
petition for withdrawal from the pro- 
secution under Section- 494 Criminal 
Procedure Code on certain grounds 
whieh were not substantial namely 
that} the original complainant had with- 
dra from the prosecution; that on 
an a dependent examination of the 
records of the Provincial Government 
mi 





idered that the evidence was in- 
cient to warrant further proceed- 
with the case; and that the Provin- 
Government would not in view of 
uncertainty of a successful prose- 
cution be justified in incurring heavy 
expenses in the fees, the travelling 
allowances of the handwriting expert 
and/in lawyers’ expenses. The Magis- 
trate though considering that these 
grounds are not sufficient for not com- 
mitting the accused persons but on the 
other hand was of the view that there 
was} ample substantial evidence to 
show that serious offences were actu- 
ally; committed, nonetheless granted 
permission to the Government Pleader 
to withdraw from the prosecution. It 
was! held by the High Court that the 
consent of the Trying Magistrate for 
the |discharge had not been properly 
given and therefore quashed the pro- 
ceedings. It also appeared that some 
of the accused in the case were related 
to gne of the Ministers as found pro- 
ved! by the High Court and the action 
of the Government in calling for the 
record of the case from the Magistrate 
white it was still proceeding and re- 
taining it. for six months was quite il- 
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legal and utterly improper. A Full 
Bench of the Patna High Court in 
King v. Parmanand, AIR 1949 Pat 222 
(FB). also held that there was no 
justification whatever for the view 
that the Prime Minister or any other 
Minister or executive officer has the 
power to usurp the functions of the 
Court or to take the case out 
of the seisin of the Magistrate 
before whom it is pending for 
trial and that where the Trying 
Magistrate makes no attempt to exer- 
cise his discretion at all and permits 
the withdrawal of the prosecution 
merely in consequence of the order of 
the Government the High Court will 
interfere. At the same time it was 
observed that the High Court would 
be reluctant to direct the prosecution 
of persons against whom Government 
does not desire to proceed, unless there 
is evidence which requires judicial 
consideration. The permission granted 
by the Magistrate in that case was held 
to be wrong, so also was the action of 
the Government in a case which is 
subjudice irrespective of the question 
whether the prosecution is likely to 
end in conviction as interfering with 
the even and ordinary course of jus- . 
tice, by usurping the function of the 
Court and taking it out of its seisin. 
T. In a recent case the Full 
Bench of the Kerala High Court in Dy. 
Accountant General, Kerala v. State 
of Kerala, AIR 1970 Ker 158 (FB), was 
considering the application for with- 
drawal filed by the Public Prosecutor 
under the directions of the Govern- 
ment to withdraw from the prosecu- 
tion against the strikers for offences 
under Ss.4&5of the Essential Ser- 
vices Maintenance Ordinance, 1968 and 
other laws such as the Penal Code and 
Telegraph Act mentioning: as a ground 
the withdrawal order of the State 
Government which stated, that consis- 
tent with the Policy of the Govern- 
ment in relation to mass agitation and 
strike it has been decided to withdraw 
with the leave of the Court, the cases 
registered in connection with the Cen- 
tral Government Employees strike on 
the 19th September, 1968 except those 
involving serious personal violence or 
destruction ef property. It was held 
that the policy set out therein 
being a policy opposed tothe law could 
not be taken into consideration. 
Apart from the order being, in 
disregard of the duty and the res- 
ponsibility of the State Government 
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sanction of the competent authority 
on public ground to be recorded in 
writing. But there was a prohibition 
regarding retention of such a railway 
servant after the age of 60 years ex- 
cept in very special circumstances. 
Clause (2) of the said rule, which deals 
with a ministerial railway servant, 
under which category the respondent 
falls, at the time of amalgamation was 
.as follows: 


"2046 (2) (a) A ministerial servant, 
who isnot governed by sub-clause (b) 
may be required to retire at the age of 
55 years, but should ordinarily be re- 
tained in service, if he continues 
efficient up to the age of 60 years. He 
must not be retained after that age 
except in very special circumstances 
which must be recorded in writing, 
and with the sanction of the com- 
petent authority. 

(b) A ministerial servant — 

(i) who has entered Government 
service on or after the Ist April, 1938, 
or 

(ii) who being in Government 
service on the 3lst March, 1938 did 
not hold a lien or a suspended lien on 
a permanent post on that date: 

Shall ordinarily be required to 
retire at the age of 55 years. He 
must not be retained after that age 
except on public grounds which must 
be recorded in writing, and with the 
sanction of the competent authority 
and he must not be retained after the 
age of 60 years except in very special 
circumstances.” 


4. It will be noted that under 
sub-clause ` (a) quoted above, a 
ministerial servant, who is not govern- 
ed by sub-clause (b) may be required 
to retire at the age of 55 years, but if 
he continues to be efficient, he should 
ordinarily be retained in service up- 
to the date of 60 years. Retention in 
service after the age of 60 years can 
only be under very special circum- 
stances, to be recorded in writing and 
with the sanction of the competent 
authority. There owas a further 
special provision made under Clause (b) 
in respect of a ministerial servant who 
had entered in Government service on 
or after April 1, 1938 or being in 
Government service on that date, did 
not hold a lien or a suspended lienona 
permanent post ori that date. 


5. On December 5, 1962, the 
Railway Board addressed a communi- 
cation to the General Managers of 
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All Indian Railways that the Govern- 
ment were considering the question 
for some time whether the age of 
compulsory retirement of railway 
servants should be raised above 55 
years. It is further stated that the 
President is pleased to direct that the 
age of compulsory retirement of rail- 
way servants should be 58 years sub- 
ject to the three exceptions mentioned 
in the order. The only relevant ex- 
ception is Exception No. 1 relating to 
ministerial railway servants, which 
was as follows: 

“(1) The existing Rule 2046 (F. R. 
56) (2)(a) — R-II under which minis- 
terial railway servants who held a lien 
or suspended lien on a permanent 
post on 31st March, 1938 are to be re- 
tained in service up to the age of 60 
years subject to their continuing to be 
efficient and physically fit after at- 
taining the age of 55 years, will re- 
main in ae 

x x ” 

6. It ‘will be a from the de- 
cision of the Government, as commu- 
nicated in the above letter, that the 
age of retirement of railway servants 
was raised from 55 to 58 years. But 
this was subjéct to the restriction re- 
garding the continuance of a minis- 
terial servant after 55 years upto the 
age of 60 years as provided for under 
sub-clause (b) of Clause (2) of Rule 
2046. 

7. On January 11, 1967, the old 
Rule 2046 as amended in 1962 was 
substituted by the new rule. The new 
rule consisted of four clauses; but we 
are not concerned with Clauses (c) and 
(d). The material part of the said 
rule relevant to be noted are Clauses 
(a) and (b) together with the Note to 
Clause (b) which ran as follows: 

“2046 (FR. 56) — (a) Except as 
otherwise provided in this rule, every 
railway servant shall retire on the day 
he attains the age of fifty-eight years. 

(b) A ministerial railway servant 
who entered - Government service on 
or before the 31st March, 1938 and 
held on that date — 

(i) a lien. or a suspended lien on 
a permanent post, or 

Gi) a permanent post ina pro- 
visional substantive capacity under 
Clause (d) of the Rule 2008 and con- 
tinued to hold the same without in- 
terruption until he was confirmed in 
that post. 
shall be retained in service till the 
day he attains the age of sixty years. 
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Note :—For the purpose of this 
Clause, the expression “Government 
Service” includes service rendered in 
ex-company, and ex-State Railways, 
and i former Provincial Govern- 
ment.’ 


from the above new rule: (a). every 
ministerial railway servant who had 
entered Government service on or be- 
fore March 31, 1938 and who satisfied 
the conditions mentioned in sub-cl. (i) 
or (ii) of clause (b) had a right 
to continue in service till he attain- 
ed the age of sixty years and (b) under 
the Npte the expression “Government 
Service” in Clause (b) takes in service 
rendered in ex-company, ex- -State 
Railways and in former provincial 
Government. There is no controversy 
that the respondent held a permanent 
post lin the Company on March 31. 
1938. | Therefore, under this new rule, 
he wauld be entitled to continue in 
service till he attained the age of sixty 
years,| as provided in Clause (b) read 
with the Note thereto. 


9 On December 12, 1967, the 
Note to Clause (b) of Rule 2046 defin- 
ing |the expression “Government 
Service” as per the order dated 
January 11, 1967 was deleted, and a 
new Note was substituted in its place. 
The [order dated December 238, 1967 
together with the new Note is as fol- 
lows: 


i Two aspects broadly emerge 





or the existing note, substitute 
Llowing: 
or the purpose of this clause the 







rendered in a, former 
and i ex- 
te 


tion of “the expression “Govern- 
was changed. The 
effect of the new Note, so far as the 
respondent is concerned, is that where- 
as he was entitled to continue in ser- 
upto 60 years, as per Clause (b) 
with the Note thereto under 
2046 as substituted on January 
967, now he can get service upto 
60 years only if the Company had a 
provision similar to Clause (b) of 
Rule 2046. There is no dispute that 
under the service conditions applicable 

e respondent, when he was an 
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employee of the Company, he had 
no right to continue in service till he 
attained the age of sixty years. On 
the other hand, under the service 
conditions of the Company he had to 
retire at the age of 55 years. 


11. It appears that after the 
introduction of the new Rule 2046 on 
January 11, 1967, the Divisional 


Accounts Officer, Hubli passed an 
order on March 31, 1967 that the res- 
pondent was entitled to continue in 
office till he attained the age of 60 
years. But after the new Note to 
Clause (b) to Rule 2046 was substitut- 
ed on December 23, 1967, the Divi- 
sional Accounts Officer, Hubli, passed 
an order on January 17, 1968 to the 
effect that the respondent is to retire 
from service on April 14, 1968 on 
which date he would be attaining the 
age of 58 years. The said order also 
states that this action was being taken 
in view of the new Note substituted 
on December 23, 1967 to Clause (b) of 
Rule 2046. 3 


12. The respondent filed on 
March 6, 1968 in the Mysore High 
Court, Writ Petition No. 657 of 1968 
challenging the legality and validity 
of the order dated January 17, 1968 
retiring him from service with effect 
from April 4, 1968. In the writ peti- 
tion he had referred to his previous 
service in the Company and to the 
latter being amalgamated with the 
Indian Railway Administration in 
1947. According to him, after such 
amalgamation he has become a 
ministerial railway servant under the 
Indian Railway Administration and all 
the rules applicable to the employees 
of the latter became applicable to him. 
In particular, he pleaded that he was 
entitled to continue in service, until 
he attained the age of sixty years, as 
per the new Rule 2046 introduced on 
January 11, 1967, as he satisfies all the 
conditions prescribed under Clause (b) 
thereof. He particularly attack- 
ed the new Note to Clause (b) 
substituted on December 23, 1967 as 
discriminatory and violative of Arti- 
cle 14 of the Constitution. According to 
him, the members of the Indian Rail- 
way Service similarly situated like 
him, will be entitled to continue in 
service till 60 years, whereas that 
right has been denied to persons like 
him under the new Note. He also re- 
ferred to the order passed on March 
31, 1967 by the Divisional Accounts 
Officer, Hubli in and by which it was 
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directed that he was entitled to con- 
tinue in service till 60 years. Accord- 
ing to the respondent, the Railway 
Administration was not entitled to go 
back on this order. -© On these grounds, 
the respondent challenged the validity 
of the order directing him to retire 
on the basis of the new Note. 


13. The appellant contested 
the writ petition on the ground that 
the order dated March 31, 1967 was 
passed on the basis of the Rule 2046 
read with the Note, as it existed on 
January 11, 1967. But the position 
was changed by the deletion of the 


original Note to Clause {(b) and its 
substitution by the new Note on 
December 23, 1967. The appellant 


claimed that the service conditions of 
persons, like the respondent, have 
always been different from those 
serving under the Railway Administra- 
tion and that by the introduction 
of the new Note, no discrimination 
has been practised on any officer. 
On the other hand, according to the 
appellant, the new Note only gave 
effect to the conditions of service, 
which obtained in the Company, 
where the respondent originally join- 
ed service. The appellant further 
pleaded that the new Note does not 
violate Article 14 of the Constitution. 


14, The High Court, by its 
judgment and order dated October 8, 
1968 has accepted the contentions of 
the respondent and held that the new 
Note substituted to Clause (b) of 
Rule 2046 on December 23, 1967 is 
discriminatory and violative of Arti- 
cle 14 of the Constitution. In this 
view, the said Note was struck down. 
In consequence, the High Court set 
aside the order dated January 17, 1968 
and gave a declaration that the res- 
pondent was entitled to continue in 
service till he attained the age of 
sixty years. 

15. Mr. M. C. Setalvad, learn- 
ed counsel for the appellant, Railway 
Board, has strenuously attacked the 
finding of the High Court that the new 
Note, substituted on December 23, 
1967 to Clause (b), is discriminatory 
and violative of Article 14 of the Con- 
stitution. On the other hand, he urg- 
ed that a distinction has always been 
made in the case of ministerial railway 
servant who is governed by Clause (b) 


and those who are not so governed bv- 


that clause of Rule 2046. Different 
provisions regarding the age of retire- 





Railway Board v. A. Pitchumani 





(Prs. 12-18] S. C. 511 


ment have been provided in respect of 
those two classes of ministerial rail- 
way servants. The new Note, Mr. 
Setalvad pointed out only gives re- 
cognition to the practice that has been 
obtaining in respect of the. ministerial 
railway servants under their previous 
employers. He further pointed out 
that the Note to Clause (b) of Rule 2046 
incorporated on January 11, 1967 gave 
the benefit of the expression “Govern- 
ment Service” to persons, like the res- 
pondent, who have previously been 
working in ex-Company, Provincia) 
Government or ex-State Railways. 
The new Note keeps the same cate- 
gories of employees within the expres- 
sion “Government Service’, but adds 
a qualification that in order to have 
the benefit of a longer period of ser- 
vice, they should have had such bene- 
fit under their previous employers. 

16. Mr. Setalvad further poin- 
ted out that a government servant has 
no right to continue in service till the 
age of 60 years and that the option to 
so continue him upto that age, vests 
exclusively within the discretion of 
the authority concerned. For this 
proposition the counsel relied on the 
decision of this Court in Kailash 
Chandra v. Union of India, (1962) 1 
SCR 374 = (AIR 1961 SC 1346) in- 
terpreting Clause (2)ofR. 2046 as it 
existed prior to the amendment in 
1962. In any event, Mr. Setalvad 
pointed out, that the officers who had 
worked under a former Provincial 
Government, Ex-Company or Ex-State 
Railways and who have been dealt 
with under the new Note substituted 
on December 23, 1967 form a class by 
themselves and therefore there is a 
reasonable classification of such offi- 
cers, and that satisfies the requirement 
of Art. 14 of the Constitution. On all 
these grounds, Mr. Setalvad urged that 
the new Note is not discriminatory 
and it does not violate Art. 14 of the 
Constitution. 

17. Mr. R. B. Datar, learned 
counsel for the respondent and M/s 
M. K. Ramamurthi and J. Ramamur- 
thi, who appeared for the two inter- 
veners have supported the reasoning 
of the High Court for holding that 
Art. 14 is violated by the new Note to 
cL (b) of rule 2046. 

18. We are of the opinion that 
the contentions of Mr. Setalvad can- 
not be accepted. No doubt, the coun- 


sel is justified in his contention only . 
to this limited 


extent, namely, that 
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under cl. (2) of rule 2046, as it existed 
priot to its amendment on January 11, 
1967| that ministerial - railway: servant 
falling under that clause, has no right 
to continue in service beyondithe age 
of 55 and that the appropriate autho- 
rity jhas the option to continue him in 
. service after his attaining the age of 
55 years, subject to the ‘condition that 
the iservant continues to be efficient. 
This! Court in Kailash Chandra’s case, 
(1962) 1 SCR 374=(AIR 1961 SC 1346) 
had jan occasion to consider rule 2046 
(2) (a) as it originally stood.|; It was 
held! that the ministerial railway ser- 
vants falling under the said clause 
may] be compulsorily retired on attain- 
ing the age of 55 years. But when the 
servant is between the age of 55 and 
60 years, the option to continue him 
in service, subject to 'the servant con- 
tinuing to be efficient, exclusively 
with the appropriate authority. 
It was further laid down that the au- 
thority is not bound to retain a railway 
seryant after the age of 55 years, even 
continues tobe efficient. It was 














decision, had no . occasion a consider 
the problem that now arises, by vir- 
tue! of the new Note added to cl. (b) 
of rule 2046. There is no controversy 
` that after the amalgamation] of the 
Company with the Indian Raiļway Ad- 
ministration, the respondent 'has be- 
come an employee of the latter. If so, 
in our opinion, the respondent is en- 
titled to be given the same rights and 
Bror N that are available to the 
other employees employed ! by the 
Indian Railway Administration. That 
exactly was the position under the 
rule 2046, as it originally stood; after 
its amendment on December 5, 1962 
increasing the age of retirement to 58 
years; as also under the new rule 2046, 
incorporated on January 11, 11967. All 
these rules upto and inclusive of 
J ary 11, 1967 treated ' the for- 
me employees of the 
pany, Ex-State Railways and for- 
mer Provincial Governments, who 
wete amalgamated with the Indian 
Railway Administration in 1947, on a 
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par with the other origina] employees 


of the Indian Railway Administration. . 


In fact, the Note to cl. (b) of rule 2046 
incorporated on January 11, 1967, re- 
inforced this position, by making it 
clear that the expression “Government 


Service” in cl. (b) will include service: 


under the various employers referred 
to therein. 

20. Mr. 
ance on the fact that rule 2046, as it 
existed upto and inclusive of January 


11, 1967, dealt differently with the age . 


of retirement in respect of: (i) a rail- 
way servant coming under cl. (a) and 
(ii) a ministerial railway servant com- 
ing under cl. (b). He further pointed 
out that even in respect of a ministe- 
rial railway servant coming under 


.cl. (b), the latter, in order to be eligi- 


ble to have a longér age of retirement 
should be one who complies with the 
conditions mentioned therein. Those 
conditions are as per cl. (b)- existing 
on January 11, 1967, that the officer 
should have entered .government ser- 
vice on or before March 31, 1938. The 
said officer should also have the one 
or the other of the qualifications men- 
tioned in sub-clauses (i) and (ii). That 
is, according to the learned counsel, if 
a ministerial railway servant has not 
entered government service before 
March 31, 1938, he will not be eligible 
for the longer age of retirement. These 
circumstances will clearly ‘show, ac- 
cording to Mr. Setalvad that the rule 
has been throughout maintaining a 
distinction, even amongst the ministe- 
rial railway servants working under 
the Indian Railway Administration. 
This argument, may on the face of it 
appear to be attractive; but in our opi- 
nion, it cannot be accepted. The point 
to be noted is that though a distinc- 
tion has been made in the rule between 
a railway servant coming under cl. (a) 
and a ministerial railway servant com- 
ing under cl. (b), those clauses will ap- 
ply uniformly to all members of the 
Indian Railway Administration depend- 
ing upon whether they are railway ser- 
vants coming under cl. (a) or a minis- 

terial railway servant coming under 
cl. (b), as the case may be. To all rail- 
way servants coming under cl. (a) the 
age of retirement is the same. Simi- 
larly to all ministerial railway servants 
coming under cl. (b), the age of retire- 
ment is again the same. Further if a 
ministerial railway servant does not 
satisfy the requirements of cl. (b) he 
will not be eligible to get the extend- 
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ed period of retirement. That again 
will apply to all ministerial railway 
servants, who do not satisfy the requ- 
frements of cL (b). We are emphasis- 
ing this aspect to show that no-distin- 


ction has been made either in cl (a). 


or cl. (b) regarding the uniform appli- 
cation in respect of the age of retire- 
ment to the officers mentioned therein 
and who are governed by those clauses. 
That is, there is no inter se distinction 
made. The distinction made in cl. (b) 
regarding the ministerial railway ser- 
vants who entered government ser- 
vice on or before March 31, 1938 is 
again of uniform application. That rule 
only makes a broad distinction between 
the ministerial railway servants who 
entered government service on or 
before March 31, 1938 and who enter- 
ed government service after that date. 
As per the Note to cL (b) to rule 2046, 
incorporated on January 11, 1967, the 
respondent is-a person who has enter- 
ed government service on or before 
March 31, 1938 and satisfies also _ the 
requirements ‘under sub-cl. (ii) of 
cL (b). Similarly, another railway 
servant may have entered government 
service under the Indian Railway Ad- 
ministration on or before March 31, 
1938. He also, under cl. (b) will be a 
ministerial railway servant who has 
entered government service on or be- 
fore March 31, 1938 and if he satisfies 
one or other of the conditions mention- 
edin sub-clauses (i) and (ii) of cl (b) 
he will be entitled to continue in ser- 
vice till 60 years. That means both per- 
sons, like the respondent, and the offi- 
cers who have straight joined the ser- 
vice under the Indian Railway Admi- 
nistration, prior to March 31, 1938 and 
who satisfy the requirements under 
sub-clause (i) or sub-clause (ii) of clause 
(b) will be equally entitled to continue 
in service till they attain the age of 60 
years. These facts clearly show that 
cls. (a) and (b) of rule 2046 had uni- 
form application. to all the employees 
of the Indian Railway Administration. 


21. Coming to the new rule 
2046 incorporated on January 11, 1967, 
the conditions of service of persons, 
like the respondent, have been better 
crystallised. Read with the Note, under 
cl. (b), the respondent is a ministerial 
Tailway servant, who had entered gov- 
ernment service on or before March 31, 
1938. By virtue of cl. (b), he was en- 


` titled to be retained in service till he 


attains the age of 60 years. It is to be 
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-a right to a railway servant to 


-order dated March 31, 


Railway Board v. Pitchumani (Vaidialingam J.) (Prs. 20-22] S. C. 513 


noted that there is no option left with 
the employer, but to retain such a 
ministerial railway servant upto 60 
years. In other words, if the ministe- 


. rial railway servant satisfies the requ- 


irements of cl. (b), he is, as of right, 
entitled to be in service, till he attains 
the age of 60 years. Similarly, cl (a) 
introduced on January 11, 1967, gives 
con- 
tinue in office, till he attains the age 
of 58 years. Here again, there is no 
option vested with the authorities ex- 
cept to continue him till that age. The 
option to extend the period of service 
of the officers mentioned in cls: (a) and 
(b) is dealt with under sub-clauses (d) 
and (c) respectively, which we have 
not quoted. Sub-clauses’ (c) and (d) 
deal with the granting of extension of 
service beyond the period mentioned 
in sub-clauses (b) and (a). The option 
to extend the service beyond the 
period mentioned in sub-clauses (a) 
and (b) may be with the authorities: 
but they have no voice in a railway 
servant coming under cl (b). continu- 
ing upto 60 years. 


22. That the authorities also 
understood the position in the manner 
mentioned above, is clear from the 


Divisional Accounts Officer. Hubli de- 
claring the right of the respondent to 
continue in service upto 60 years. In 
fact, this order was passed in conse- 
quence of the new rule 2046 substitut- 
ed on January 11, 1967. Therefore, 


- from what is stated above, it is clear 


that upto and inclusive of January 
11, 1967, no distinction inter se 
apart from that made by clauses 
(a) and (b), between the officers 
of the Indian Railway Adminis- 
tration, from whatever source they 
may have come, was made. Even at 
the risk of repetition, we may state 
that under cl (b) of rule 2046, as in- 
troduced on January 11, 1967, the ori- 
ginal employees of the Indian Railway 
Administration, as well as persons, 
like the respondent, who came into the 
Indian Railway Administration in 1947, 
were both entitled, as of right, to con- 
tinue in service till they attained the 
age of 60 years. This position admit- 
tedly has been changed, by altering 
the definition of the expression “Gov- 


_ ernment Service” by the new Note to 


cl. (b) introduced on December 23, 
1967. Under that Note, it cannot be 
gainsaid, that « distinction has been 
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made between the original employees 
of the Indian Railway A ration, 
and the new employees, who were 
amalgamated with the Indian Railway 
Administration in 1947, butj who had 
. their previous service, wt either a 
former provincial Government, or an 
Ex;+Company or Ex-State Railways. In 
the case of such employees, the benefit 
of the extended age of retirernent, that 
has been given to the other imployees 
of the Indian Railway Administration, 
was made available, only if the new em- 


ployees had the same benefit under 
th previous employers. erefore, 
er De- 


the position is that on and 
cember 23, 1967, though all the em- 
pores are under the Indian Railway 
A nistration, there will bel two sets 
of rules relating to the age of retire- 
ment, depending upon the fact whether 
they were in the original employment 
of the Indian Railway Ad ation 
or jon the fact of their coming from 
ong or the other of the employers men- 
tioned in the new Note. It is|in conse- 
quence of the new Note, that the order 
dated January 17,1968 was issued by 
the Divisional Accounts Officer, Hubli, 
that the respondent has to retire at the 
age of 58 years, on April 14, 1968. 


23. The question is: whether 
the distinction made:under the new 
Note to cl. (b) substituted on Decem- 
bey 23. 1967 valid? In’ our opinion, such 
a e, which makes’ a distinction be- 
tween the employees 





- working under 
the) same Indian Railway A 
tion is not valid. The position, after 
the new Note was added, is: that the 









n service 
till he attains the age of 60 years; 
whereas: the persons, like the respon~ 
dent, who are also the employees of 
the Indian Railway Administration, but 
whose previous services were| with the 
Company, will have to retire at the 
age of 58 years, because a provision 
similar to cl. (b) did’ not ars in the 
Jse ice conditions of the 4 ompany- 
j inati iof it, is 
large in the new Note, which is 
er challenge. 


24. Mr. Setalvad, no doubt, 
urged that the ministerial railway ser- 
br who was originally employee of 
a Company, Ex-State Railway or a 
former Provincial Government dealt 
-with under the new Note are a class 
by themselves, and, therefore! there is 
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a reasonable classification. Once the 
employees dealt with under the new 
Note, have taken up service under the 
Indian Railway Administration and 
have been treated alike upto January 
11, 1967, it follows, in our opinion tha 
they cannot again be classified separa- 
tely from the other employees of the 
Indian Railway Administration. There- 
fore, we are not inclined to accept the 
contention that the classification of 
these officers, under the new Note, is 
a reasonable classification and satis- 
fies one of the essential requisites of 
Art. 14 of the Constitution, as inter- 
preted by this Court. 


25. We will assume, that In 
dealing with the types of employees 
under the new Note, there is a reason- 
able classification. Nevertheless, the 
further question arises whether the 
reasonable classification, with the ad- 
ded condition in the Note incorporated 


. On December 23, 1967, can be said to 


have a nexus or a relation to the object 
sought to be achieved by cl. (b) of 
rule 2046? The object of rule 2046 it- 
self is to provide for the age of retire- 
ment of the two types of officers com- 
ing under cls. (a) and (b). Where there 
is no indication that any further dis- 
tinction inter se is sought to be made 
amongst the officers mentioned in 
cls. (a) and (b) and when a uniform 
age of retirement has also been fixed 
in respect of the officers coming under 
these two clauses, the classification, 
carving cut the ex-employees of the 
three authorities mentioned therein, 
with the added condition that the rules 
of the Company or the State should 
have a provision similar to clause (b), 
has, in our opinion, no nexus or rela 
tion to the object of the rule. 


26. For the reasons given 
above, we are of the view that the 
High Court was justified in striking 
down the order of the Divisional Ac- 
counts Officer, Hubli, dated January 
17, 1968 directing the respondent to 
retire from service on April 14, 1968, 
on which date he will attain the age of 
58 years. However, it is not clear from 
the judgment of the High Court whe- 
ther the entire new Note substituted 
under cl. (b) of rule 2046 on December 
23, 1967 has been struck down or whe- 
ther it has struck down only the new 
condition incorporated in the said Note. 
Even as per the Note under cl (b), in» 
corporated along with the new R. 2046 
on January 11, 1967, the expression 
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“Government Service” included ser- 
vice rendered in Ex-Company, Ex- 
State Railways and in a former pro- 
vincial Government, and such a pro- 
vision is beneficial to the employees 
like the respondent. 

27. In the new substituted 
Note dated December 23, 1967, the 
first part of the Note including in “gov- 
ernment service” any service render- 
ed in a former provincial Government, 
Ex-Company and Ex-State Railways 
is more or less identical with the ori- 
ginal Note of January 11, 1967, though 
fn the new Note the order of the for- 
mer employees has been slightly chan- 
ged. In our opinion, that part of the 
new rule providing that for the pur- 
pose of cl. (b) the expression “Govern- 
ment Service” includes service render- 
ed in a former provincial Government 
and in a Ex-Company and Ex-State 
Railways can be allowed to stand to 
this extent. Therefore, the offending 
part in the new Note are the further 
words “if the rules of the Company or 
the State had a provision similar to 
Clause (b) above”. This offending part 
can be deleted, without doing violence 
to the definition of the expression 
“Government Service” even under the 


ew Note. Therefore, it is only neces-_ 


sary to strike down the offending part 
the Note, namely, “if the rules of 
the Company or the State had a provi- 
n similar to Clause (b) above” and 
is part of the Note alone is struck 
down as discriminatory and violative 
f Art. 14 of.the Constitution. 
28. Subject to the above direc- 
tions, the judgment and order of the 
High Court are confirmed and this ap- 


peal dismissed. Special leave to appeal 


has been granted on August 7, 1969 
subject to the condition that the appel- 
Fant is to pay the costs of the respon- 
dent in any event. The respondent, 
accordingly, will be entitled to his 
oosts in the appeal 

Appeal dismissed. 
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Civil Appeal No. 129 of 1971. D/- 


7-12-1971. 


(A) Representation of the People 
Act (1951), Ss. 83 and 123 (7) — Cor- 
rupt practice — Seeking assistance of 
Government servants for furthering . 
election prospects of a candidate—Elec- 
tion petition must contain material 
facts and full necessary particulars — 
Absence of — Petition is not maintain- 
able. Elec. Peto. No. 1 of 1970 D/- 24- 
12-1970 (Punj & Har), Reversed. 


An election petition which mere- 
ly alleges corrupt practice against suc- 
cessful candidate “of obtaining and 
procuring or attempting to obtain and 
procure the assistance of certain nam- 
ed Government servants for the fur- 
therance of the prospects of his elec- 
tion” by writing letters under his own 
signature without giving the material 
facts and the necessary particulars as 
to the nature of the assistance, the 
time and place where it was sought 
from each of the persons mentioned, 
does not furnish any cause of action 
and it is no election petition in the eye 
of law. As such it is not. maintainable. 
The gravamen. of the charge of corrupt. 
practice within the meaning of S. 123 
(7) of the Act is obtaining or procuring 
or abetting or attempting to obtain 
or procure any assistance other than 
the giving of vote. In the absence of 
any suggestion as to what that assist- 
ance was the election petition is lack- 
ing in the most vital and essential 
material fact to furnish a cause of 
action. AIR 1969 SC 1201 and AIR 
1969 SC 734 and AIR 1957 SC 444 Rel. 
on. Ele. Petn. No. 1 of 1970, D/- 24- 
12-1970 (Punj & Har), Reversed. 

(Paras 20, 22) 


Since the allegations against the 
respondent-appellant were in relation 
to six persons, it was essential and 
imperative for the election petitioner 
to set out with exactitude and preci- 
sion the type of assistance as also the 
manner in which assistance was obtain- 
ed or procured from each person. The 
time, the date and the place of the 
assistance were also required to be set 
out in the particulars. Thus it had to 
be alleged as the material facts as to 
what assistance the appellant obtained 
or procured or abetted or attempted 
to obtain or procure from which per- - 
son and how the assistance furthered 
the prospects of the appellant’s elec- 
tion. If all the four variants and in- 
gredients were to be charged against 





Bea aera these had to be set out 
as statements of material facts in rela- 
tion to each person. . (Para 18) 
(B) Representation of the People 
Act (1951), S. 87 — Dismissal of elec- 
tion petition — Election petition which 
dogs not set out material facts and 
particulars. of corrupt practice so as to 
h a cause of action can be dismis- 
ed by virtue of S. 87'though not under 
S. 86. (X-Ref: S. 86). (X-Ref: Civil P.C. 
(1908), O. 7 R. 11). > (Para 23) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC .734 (V 56)= 
(1969) 3 SCR 217, Manubhai 
andlal Amersey v. Popatial 
anilal Joshi 20 
(1969) AIR 1969 SC 1201 (Vv ea 
(1969) 3 SCR 603,' Samant N 
elekcshaes v. George Fernan- 


(1987) AIR 1957 SC 444 (V 44)= 
12 Ele LR 461, Harish Chandra 
ajpai v. Triloki Singh | 21 
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Appellant in person; Mr. Anand 
Swaroop, Sr. Advocate, (M/s. Janar- 
dan Sharma and S. K. Nandy, Advo- 


cates, with him), for Respondent. 


The following Judgment of the 
Court was delivered iby 
RAY, J.: This is;an appeal under 
S. 116-A_ of the Representatidn of the 
People Act (hereinafter referred to as 
the |Act) from the judgment and order 
datéd 24 December, 1970 of the High 
Co of Punjab and. Haryana setting 
aside the election of the appellant. 
2. The appellant was i declared 
ele to the Haryana apislative 
vin mbly from Bahadurgarh mstitu- 
. The polling took place on 7 June, 
1970. The result was declared on 8 
June, 1970. The appellant jobtained 
pani votes. The respondent obtained 
0 votes. 
3. The respondent challenged 
appellants election on numerous 
grounds. 
4. The election petition was 
fled on 23 July, 1970. The written 
197g. Sev was filed on 2 September, 








1970. Seven issues were framed at the 
trial on various allegations as to 
corrupt practice. After the conclusion 
of levidence the petitioner igave up 
pleas giving rise to issues: Nos.!1 and 2. 
Tess No. 3 (i), (iv) and (vi 

‘ alsoigiven up. Issues No. 3 (ii), 3 (iii) 
3(v)| and 3 (vii) were pressed 
pte decided the entire issue No. 3 
t the election petitioner! Issues 
Nos! 4 (a) and (b) were decided against 


i 
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the election petitioner. Issue No. 5 
was held to be proved only relating to 
Chand Ram Rathi and remaining is- 
sues weré found not to be proved. Is- 
sue No. 6 was consequential on issue 
No. 5 and inasmuch as the election 
petitioner called: in question only the 
election of the appellant and did not 
claim any declaration either that the 
petitioner or any other candidate had 
been elected, no question of declara- 
tion under. Section 101 of the Act 
arose. Issue No. 7 was answered by 
holding that the appellant was guilty 
of commission of corrupt practice 
under Section 123 (7) of the Act. The 
High Court, therefore, declared the 
election of the appellant to be void 
and held the appellant guilty of the 
commission of corrupt practice under 
Section 123 (7) of the Act and award- 
ed costs amounting to Rs. 2000/-. 

5. The election petition succeed- 
ed only on issue No. 5. Issue No. 7 
was the consequential relief. Issue 
No. 5 related to Paragraph 16 of the 
petition and allegations as to corrupt - 
practice within the meaning of Sec- 
tion 123 (7) of the Act. 

6. The only question for de- 
termination in this appeal is whether 
the election petition was maintainable 
in regard to allegations against the ap- 
pellant under Section 123 (7) of the 
Act, which were comprised in issue 
No. 5. 

T- The allegations In Para- 
graph 16 of the petition were as fol- 
lows: “That the respondent committed 


- the corrupt practice of obtaining and 


procuring or attempting to obtain and 
procure the assistance for the fur- 
therance of the prospects of his elec- 
tion from the following persons who 
are in the service of the Government 
and belong to the prohibited classes 
within the meaning of Section 123 (7) 
of the Act: 


1. Shri Chand Ram Rathi, Lec- 
turer in Political Science, Government 
College, Gurgaon. . 

2. Shri Gulab Singh, B. A, B. Ed, 
Government High Court (School?} 
Jaharsa (Gurgaon). 

3. Pt. Bhim Singh, Assistant Sub- 
Inspector, Police Security Lines, Lyt- 
ton Road, New, Delhi. 

4. Ch. Chhattar Singh, M. A., B.T. 
Teacher V` and P. O. Bharai via 
Bahadurgarh. District Rohtak. 

5. Ch. Mukhtiar Singh, Inspector 
of Police, Delhi. 
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6. Ch. Raghbir Singh, M. A. B. T. 
Bahadurgarh. 


The respondent has written letters 
under his own signatures to the above 
Government servants soliciting their 
help and ‘assistance in furtherance of 
the prospects of his election.” 


8-9. The appellant submitted 
preliminary objections. These were 
inter alia that Paragraph 16 of the 
petition was liable to expunction “for 
it does not give the necessary parti- 
culars about the nature of assistance 
and the place and the date where and 
when such assistance was sought or 
received from the persons named in 
-the petition”. The appellant further 
dealt with Paragraph 16 by cone 
the allegations. 


10. The High Court by an 
order dated 11 September, 1970 dealt 
with the preliminary objection: As to 
allegations in Paragraph 16 of the 
election petition the High Court said 
that in form BB filed by the election 
petitioner particulars of letters written 
by the appellant to the various per- 
sons mentioned therein had been 
given at Serial Numbers 3 to 8. Dates 
of the letters and the script in which 
they were written and the persons to 
whom they were addressed had been 
mentioned in those items. Counsel on 
behalf of the appellant contended be- 
fore the High Court that the letters 
should either be produced or details 
of their contents should be disclosed 
so as to enable the appellant to find 
out whether or not the assistance alleg- 
ed to have been sought from the ad- 
dressees of those letters was or was 
not sought for the furtherance of the 
prospects of the appellant in election. 
The High Court said that the election 
petitioner could not be expected to be 
in possession of letters and in the 
nature of things it would not be pos- 
sible for the election petitioner to 
change the contents of letters and if 
and when the letters were produced or 
admitted or proved, it would be a 
mere matter of argument whether the 
writing of the letters did or didnot 
fall within the corrupt practice defin- 
ed in Section 123 (7) of the Act. The 
High Court declined to allow further 
or better particulars asked for by the 
appellant. 

11. At the trial Chand Ram 
Rathi whose name was mentioned in 
item No. 8 in form BB annexed to the 
petition as one of the persons to whom 
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the appellant had written a letter was 
examined on behalf of the election 
petitioner on 3 December, 1970. The 
election petitioner was also examined 
on 3 December, 1970. The oral 
evidence of the election petitioner was 
concluded on 4 December, 1970. On 
the same day, the appellant was ex- 
amined, by the Court under Order 12%, 
Rule 3 (a) of the Code of Civil Pro- 
cedure as to whether the appellant 
had written the letter marked Ex. 
P. W. 34/1 to Chand Ram Rathi, On 
the same day, the appellant asked for 
an order to recall Chand Ram Rathi. 
One of the grounds given by the ap- 
pellant to recall the witness was to 
put a letter dated 27 May, 1970 writ- 
ten by Chand Ram Rathi to the appel- 
Jant. The High Court declined to 
accede to the prayer of the appellant 
on the ground that recalling the wit- 
ness for proving the letter dated 27 
May, 1970 written by Chand Ram 
Rathi to the appellant would be to 
contradict the statement of Chand 
Ram Rathi and to show that he was 
not a truthful witness. 


12. The High Court relied on 
the oral evidence of Chand Ram Rathi 
to whom the appellant had written a 
letter and held that the appellant was 
guilty of corrupt practice within the 
meaning of Section 123 (7) of the Act. 


13. The appellant appeared in 
person in this Court. The appellant 
raised these contentions. Paragraph 16 
of the election petition did not con- 
tain statement of material facts to 
amount to any allegation of corrupt 
practice against the appellant. The 
High Court declined to order parti- 
culars.. The High Court allowed oral 
evidence to be adduced by the elec- 
tion petitioner in the absence of any 
pleading of material facts alleging 
corrupt practice within the meaning 
of Section 123 (7) of the Act. There- 
fore, the appellant contended that 
first there was no pleading, 
particulars were not allowed to give 
the appellant an opportunity of 
knowing the case; and, thirdly, the 
High Court allowed proof of matters 
of which there was uo foundation in 
the pleadings. 

14, Counsel on behalf of the 
election petitioner on the other hand 
contended that the allegations were 
that the appellant had sought assis- 
tance from Government servants for 
the furtherance of the prospects of 


secondly . 





K 
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the | appellant's election and parti- 
culars of letters were given and there- 
fore| the election petitioner: alleged 
material facts and proved the same in 
support of the allegations. 

15. Under Sec. .83 of the Act an 
een petition (a) shall contain a 
concise statement of the material facts 
on which the petitioner relies, (b) 
shall set forth full particulars of any 
corrupt practice that the petitioner 
En including as full a statement 





as possible of the names of the parties 
alleged to have committed such cor- 
rupt| practice and the date ahd place 
of the commission of each such prac- 
fice.| It is manifest that the! election 
petifion shall not only contain material 

but also set forth particulars of 


corrupt practice. 

L6. Section 123 (7) ofi the Act 
ts ag follows :— 

“The obtaining or procuring or 


abetting or attempting to obtain or 
procure by a candidate or his 
agent or by any other person with 
the consent of a candidate or his elec- 
tion] agent, any assistance (other than 
ote of vote) for the furtherance 








of the prospects of that candidate’s 
election from any person in the ser- 
vice| of the Government and belonging 
to any of the following suet name- 


ty: 

Clauses (a) to (g) which need not 
be get out here”. 
It E to be noticed that the \different 
exp. ions obtaining, procuring, abet 
ting} or attempting to obtaini or pro- 
are various forms of ; corrupt 
practices. It has to be found as to 
whether the allegation of obtaining as- 
sistance amounts to an allegation of 
fact, It is well settled that general ex- 
predsions like ‘fraudulently’, ‘negli- 
gently’ or ‘maliciously’ in pleadings do 
not| amount to any allegation of fact. 
A fact is after all not a mere word. 
17. The provisions | of the 
aforesaid section indicate these heads 
of corrupt practice. First, the obtain- 
fngiby a candidate or his agent or by 
any other person any assistance (other 
than the giving of vote) for the fur- 
thefance of the prospects of that can- 
didate’s election from any person in 
the) service of the. Government as 
mentioned in the section. Second, the 
pro g by a candidate or his agent 
or by any other person with' the con- 
or f of the election petitioner any as- 
sistance (other than the giving of 


h. 
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vote) for the furtherance of the pro- 
spects of that candidates election- 
Third the abetting by a candidate or 
his agent or by any other person with 
the consent of the candidate or his 
election agent any assistance (other 
than the giving of vote) for the fur- 
therance of the prospects of that can- 
didate’s election as mentioned. Fourth, 
the attempting to obtain or- procure 
by a candidate or his agent, or by any 
other person with 
candidate or his election agent any ' 
assistance (other than the giving of 
vote) for the furtherance of the pro- 
spects of that candidate’s election 
Fifth, the assistance that is forbidden 
or prohibited by the statute fis any 
assistance other than the giving of 
vote. It is clear that the four different 
heads of corrupt practices are (a) 
obtaining, (b) procuring, (c) abetting 
and (d) attempting to obtain or pro- 
cure assistance. 


18. Therefore, material facts 
are to be alleged as to whether the 
candidate obtained or procured or 
abetted or attempted to obtain or pro- 
cure any assistance other than the 
giving of vote. In Paragraph ‘16 of 
the election petition: it Is alleged that 
the appellant committed the corrupt 
practice of obtaining and procuring 
or attempting to obtain and procure 
assistance for the furtherance of the 
prospects of his election from the per- 
sons mentioned there. Reading Para- 
graph 16 of the election petition one 
will search in vain to find out as to 
whether the allegations past the 
appellant are in regard to the as- 
sistance under both heads or either 
head from each of the six persons 
mentioned there. One will speculate 
as to whether the appellant obtained 
and procured or attempted to obtain 
and procure assistance from each or 
some of the persons mentioned there. 
Obtaining or procuring or attempt- 
ing to obtain or procure assistance 
are separate and independent forms 
of corrupt practice. One will guess 
as to whether the allegations are that 
the appellant committed all or one or 
more of the corrupt practices of obtain- 
ing, procuring, attempting to obtain 
or procure assistance from each of the 
persons mentioned there. One will 
also conjecture and hazard as to 
what assistance was obtained or pro- 
cured or attempted to obtain or pro- 
cue from each of the persons men- 





the consent of a , 
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tioned there, for the furtherance of 
the prospects of that candidate’s elec- 
tion. The giving of vote is not with- 
in the mischief of corrupt practice. 
It cannot be understood from the peti- 
tioner whether the giving of vote is 
the assistance alleged. It is, therefore, 
apparent that the appellant who was 
charged by the election petitioner 
with corrupt practice should be told in 
the election petition as to what assis- 
ce be sought. The type of assis- 
the manner of assistance, 
of assistance, the per- 
sought 












and the way in which the assistance 
was rendered. The allegations against 
the appellant were in relation to six 
persons. Therefore, it was essential 
and imperative for the election peti- 
tioner to set out with exactitude and 
precision the type of assistance as 
also the manner in which assistance 
was obtained or procured from each 
person. The time, the date and the 
place of the assistance were also re- 
quired to be set out in the parti- 
culars. Thus it had to be alleged as 
the material facts as to what assis- 
tance the appellant obtained or pro- 
cured or abetted or attempted to obtain 
or procure from which person and 
how the assistance furthered the pro- 
appellant’s election. tf 


ents of material facts in relation to 
each person. 

- 19. The requirements In an 
election petition as to material facts 
and the consequences of lack of such 
allegation of material facts came up 
for consideration in this Court in the 
recent decision in Samant N. Bala- 
krishnan v. Goorge Fernandes, (1969) 
3.SCR 603 = (AIR 1969 SC 1201). In 
that case reference was made to Sec- 
tions 81, 83 and 86 of the Act as the 
procedure provisions of election peti- 
tion. Sec. 81 deals with presentation of 
petitions. Sec. 83 deals with contents of 
petitions. Section 86 deals with 


‘facts will mention 


* and place. 
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trial of petitions. Hidayatullah, C. J. 
speaking for the Court laid down these 
Propositions. First, Section 83 of the 
Act is mandatory and requires first a 
concise statement of material facts 
and then requires the fullest possible 
particulars. Second, omission of a 
Single material fact leads to an incom- 
plete cause of action and the state- 
ment of claim becomes.bad. Third, 
the function of particulars is to pre- 
sent in full a picture of the cause of 
action to make the opposite party 
understand the case he will have to 
meet. Fourth, material facts and parti- 
culars are distinct matters. Material 
statements of 
fact and particulars will set out the 
names of persons with the date, time 
Fifth, material facts will 
show the ground of corrupt practice 
and the complete cause of action and 
the particulars will give the necessary 
information to present a full picture 
of the cause of action. Sixth. in stat- 
ing the material facts it will not do 
merely to quote the words of the sec- 
tion because then the efficacy of the 
material facts will be lost. The fact 
which constitutes a corrupt practice 
must be stated and the fact must be 
correlated to one of the heads of 
corrupt practice. Seventh, an elec- 
tion petition without the material facts 
relating to a corrupt practice is no 
election petition at all A petition 
which merely cites the sections cannot 
be said to disclose a cause of action 
where the allegation is the obtaining 
or procuring of assistance unless the 
exact type and form of assistance and 
the person from whom it is sought 
and the manner in which the assis- 
tance is to further the prospects of 
the election are alleged as statements 
of facts. 


20. The importance of material 
facts and the distinction between the 
material facts and particulars was also 
brought out in another recent decision 
of this Court in Manubhai Nandlal 
Amersey v. Popatlal Manilal Joshi 
(1969) 3 SCR 217 = (AIR 1969 SC 734). 
In that case a charge in the petition 
was that several persons with the con- 
sent of the appellant or his election 
agents induced or attempted to induce 
the electors to believe that if they 
voted for the Congress party candidate 
they would become the objects of 
divine displeasure and spiritual censure. 
At a late stage of the trial the High 
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Co gave leave to the election peti- 
tioner to amend the petition by, adding 
fresh particulars of the corrupt prac- 
tice. | Bachawat, J. speaking |for the 
Court said that Section 83 of ithe Act 


was | mandatory and. particulars of 
corrupt practice were to be set out in 
full.| It was said in that case that no 
amendment in the shape of particulars 
of corrupt practice was permissible if 
orrupt practice ‘was not previ- 

alleged in the; petition, The 
ipus need not be stressed. It is that 
ection petition has the effect of 
declaring an election void.j It is a 
seridus remedy. It is therefore, vital 
that} the corrupt practice icharged 
agai the respondent should be a 
full} and complete’ statement of 
material facts to clothe the petitioner 
with a complete cause of action and 
to give an equal and ‘full opportunity 





to the respondent to meet the case 
and to ‘defend the charges. , Merely, 
alleging that the respondent obtained 


or procured or attempted to obtain or 
' produre assistance are jextracting words 

trom the statute which will'have no 
meaning unless and ' until facts are 
stated to show what that assistance is 
and|how the prospect of election is 
furthered by such assistance.: In the 
present case, it was not eveni alleged 
` that| assistance obtained or ; procur- 
ed ie other than the giving of vote. 

a 








- It was said by counsel for the respon- 
dent that because the statute did not 
render the giving of vote 4 corrupt 
practice the words ‘any assistance’ 
were full statement ‘of material fact. 
The submission is 

ren ig reason that the matter!/of assis- 

e, the mode of assistance, the 

a er of assistance,‘ the méasure of 





assistance are all various, aspects 
of | fact to clothe’ the ‘| petition 
with a cause of action which 


will call for an answer. Material facts 
are |facts which if established would 
r the petitioner the relief asked for. 





If the respondent had not ŇWppeared 
could the Court have, . given a verdict 
in favour of the election petitioner. 
The answer is in the'negative because 
the | allegations in the petition did not 


disclose any cause of action. 


1 


- 21. The AE of clear and 
preçise allegations to support a plea of 
corrupt practice was emphasised by 
this} Court in Harish Chandra Bajpai v- 
Triloki Singh 12 Election Law Re- 
po 461 = (AIR 1957 Te 444). 


i 





fallacious for the 
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Venkatarama Ayyar, J. speaking for 
the Court in dealing with the powers 
of the Court to allow amendment in 
respect of illegal or corrupt practice said 
that where the allegation in the elec- 
tion petition in regard to the corrupt 
practice was that the respondeénts 
could in furtherance of their election 
enlist the support of Government ser- 
vants, the words ‘could ‘enlist’: did not 
amount to an averment that in fact 
they enlisted their support. In other 
words, it was observed that the words 
‘could enlist’ did not allege a fact 
which happened. Therefore, the hap- 
pening of a fact as well as the fact it- 
self is material. Judged by that test in 
the present case there is no allega- 
tion which will amount to any aver- 
ment of any assistance as a fact in the 
absence of the kind of assistance being 
set out as a fact. 


22. The allegations in para- 
graph 16 of the election petition do 
not amount to any statement of mate- 
rial fact of corrupt practice. It is not 
stated as to what kind or form of assis- 


` tance was obtained or procured or 


attempted to obtain or procure. It is 
not stated from whom the particular 
type of assistance was obtained or 
procured or attempted to obtain or 
procure. It is not stated in what man- 
ner the assistance was for the fur- 
therance of the prospects of the elec- 
tion. The gravamen of the charge of 
corrupt practice within the meaning 
of section 123 (7) of the Act is obtain- 
ing or procuring or abetting or attem- 


“pting to obtain or procure ‘any assis- 


tance other than the giving of vote. In 
the absence of any suggestion as to 
what that assistance was the election 
petition is lacking in the most vital and 
essential material fact to furnish a 
cause of action. ' 


23. Counsel on. behalf of the 
respondent submitted that an election 
petition could not be dismissed by tea- 
son of want of material facts because 
section 86 of the Act conferred power 
on the High Court to dismiss the elec- 
tion petition which did not comply 
with the provisions of section 81, or 
section 82 or section 117 of the Act. ` 
It was emphasized that section 83 did 
not find place in section 86. Under 


-section 87 of the Act every election 


petition shall be tried by the High 
Court as nearly as may be in accord- 
ance with the . procedure applicable 
under the Code of Civil Procedure, 
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1908 to the trial of suits. A suit which 

does. not furnish cause of action can be 
ismissed. 


24. In tħe present case, it is 
not necessary to go to the question as 
to whether the High Court was justi- 
fied in disallowing the particulars and 
‘in refusing to recall the witnesses for 
` the reasons given in the order, because 
paragraph 16 of the election petition 
on which the High Court relied to de- 
clare the election of the appellant void 
does not amount to an election peti- 
tion on the grounds mentioned in sec- 
tion 123 (7) of the Act. 

25. For these reasons the judg- 
ment of the High Court is set aside. 
The appeal is allowed. The election 
petition shall stand dismissed. The 
parties will pay and bear their costs 


in this appeal 
Appeal allowed. 


AIR 1972- SUPREME COURT 521 
(V 59 C 102) 
(From: Bombay)* 
AN. RAY AND D. G. PALEKAR, JJ. 

Rasul Mohammed Hanif Gulandaj, 
‘Appellant v. The State of Maharash- 
tra, Respondent. 

Criminal Appeal No. 252 of 1968, 
D/- 25-11-1971. 

Penal Code (1860), S. 477-A—Falsi- 
fication of account — Accused charged 
with breach of trust and falsification 
of accounts — Document alleged to 
bave been falsified missing from office 
record — Accused held could not be 
convicted under Ss. 477-A and 409. 
(X-Ref: S. 409) Cr. A. No. 1568 of 1967 
D/- 21-12-1967 (Bom.) Reversed. 

The accused a Head Clerk in a 
centre of the Employees’ State Insur- 
ance withdrew a certain sum from the 
treasury for payment towards rent of 
the building. A receipt from the 
owner was alleged to have been sent 
along with the contingency bill to the 
A G’s. Office in the normal course 
after its verification by the head of 
the centre. The head had also check- 
ed the Cash book on that date. The al- 
fleged receipt was detected to be miss- 
ing in the A G’s Office after a lapse 
of few months though there was no 


entry in the “Objection Book” about | 


"(Criminal Appeal No. 1568 of 1967, 
D/- 21-12-1967 — Bom.) 


LO/LO/F979/71/MVJ/BNP 





. owned by the 
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this missing document while normally 
such an entry was to be made within 
a week’s time after it was received by 
the Office. The Head Clerk of the 
owner had admitted that there was 
payment of rent for the subsequent 
period leaving a gap of the period in 
controversy. 

Held, that in the absence of the 
original receipt it could not be said 
that the accused committed criminal 
breach of trust and since there was no 
criminal breach of trust the charge for 
falsification of accounts also failed. 

(Para 8) 

From the mere fact that the docu- 
ment was missing from the Office of 
the Accountant General, it would not 
be possible to reach the conclusion that 
the original receipt must not have 
been sent to that office at all 

(Para 8) 

Mr. P. N. Tewari, Advocate, ami- 
cus curiae, for Appellant; Mr. M. C 
Bhandare, Sr. Advocate, (Mr. B. D. 
Sharma, Advocate, with him). for Res- 


_ pondent. 


The Judgment of the Court was 
delivered by 

PALEKAR, :— This is an appeal 
by special leave from an order of the 
High Court of Bombay summarily dis- 
missing the appeal filed by the appel- 
lant from the order of conviction and 
sentence passed by the learned Addi- 
tional Sessions Judge, Sholapur. The 
appellant was found guilty of the of- 
fence under Sections 409 and 477-A of 
the Indian Penal Code and was sen- 
tenced to rigorous imprisonment for 
three years and a fine of Rs. 1,000/-. 

2 - The appellant .was the Head 
Clerk in the Office of the Diagnostic 
Centre (hereinafter called the Centre) 
Employees’ State Insurance Scheme, 
Sholapur, The in-charge of the Cen- 
tre was Dr. Gajanan Dattatraya Jogle- 
kar who was the Medical Officer. The 
Office was situated in the building 
Dhanrajgirji Hospital, 
Sholapur and the Centre had to pay 
monthly rent to the managing trustee 
of the Hospital. 

3. On 24-9-1964 the appelant 
prepared Abstract Bill No. 16 for 
Rs: 827.42 n.p. forthe payment of rent 
due to the Hospital from 16-1-1964 to 
30-6-1964. The Abstract Bill was sent 
to the’ Treasury and on 7-11-1964 which 
was a Saturday the amount was with- 
drawn from the Treasury by the ap- 
pellant. On 9-11-1964 the amount was 
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shown as received from the Treasury 
and on the same date a debit entry 
was made to the effect that it was paid 
to the Hospital by way of rent. The 
Cash Book was checked and signed by 
Dr. Joglekar and Dr. Joglekar/has ad- 
mitted that he had séen and {verified 
on 9-11-1964 that a receipt for the 
amount had been received from the 
Hospital for the amount paid, to it. 


3 On 31-5-1965 the appellant 
ed detailed Contingency Bills 
6 to 10 for .being sent to 
Accountant General, Bombay. 
rules required that these! Contin- 
gency Bills should contain | all the 
aa and disbursements made 


prep 
Nos 





e Office ànd must be supported 
e Abstract Bills and the! receipt 
vouchers in the original. Accord- 


ingly, the original receipt weceived 
from the Hospital in pone sete? with 
the payment of the above rent had 


‘also lto be sent along with theldetailed 
Contingency Bill. Detailed Contingency 
Bill |No. 6 made reference to this Abs- 
tract Bill No. 16 and it is the case of 
the appellant that in due course of 
official business this original: receipt 
for fs accompanied that” particular 





Contingency Bill. At the time when 
these bills were sent to the Accountant 
ral, Bombay ie. on 31-5-1965 Dr. 
kar was on leave but one Dr. Miss 
hikar was holding the charge of 
Centre. Dr: Shirshikar, admits 
at the time when these | Contin- 
gency Bills were sent, a true copy of 
the trent receipt had been prepared by 
appellant for being keptin the Of- 
record and that she had ı checked 
this| true copy with original rent receipt 
which had to be sent to the Accountant 
General. Office routine in the Ac- 


Gen 


coumtant General’s Office requires that’ 


if any objection is raised with regard 
to the detailed Contingency Bills which 
been received by the Accountant 
eral’s Office, the same is to be im- 
iately noted in what is known as 
“Objection Book”. If vouchers 
whith should accompany thej detailed 
ntingency Bills are not sent along 
the bills, objections would be 
raised forthwith and the concerned 
office intimated about the same. 


5. It appears that some five 
months later, an internal audit party 
came to audit the accounts ' in the 
Office of the Centre. It is not clear 
frorn the evidence how Dr. |Joglekar 
came to know that this particular rent 
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had not been paid. He says that some- 
body in the audit party told him about 
it. But that does not appear to be 
correct because the audit party could 
have no reason to suspect anythi 

because the Cash Book showed the 
amount of the payment on 9-11-1964 
and there was the true copy of the. 
receipt from the Hospital. But it isa 
fact that on 1-11-1965 Dr. Joglekar 
wrote to the Managing Trustee of the 
Hospital, Dr. Mulay, and asked him 
whether he had received the amount of 
rent for the period already referred 
to. Dr. Mulay replied that the amount 
had not been received. So Dr. Jogle- 
kar wrote to the Office of the Ac- 
countant General on 4-11-1965 if they 
had the original receipt of rent with 
them. The Accountant General’s Office 
informed him on 7-11-1965 that they 
had not received any stamped receipt. 


6. Dr. Joglekar, on these facts 
filed his complaint with the Police and 
the appellant was in due course com- 
mitted to the Sessions Court to stand 


. his trial. The appellant pleaded not 


guilty. He insisted that he had made 
the payment to Joshi, the Head Clerk 
of the Hospital on 9-11-1964 and that 
Joshi had given a receipt for the 
amount and that this receipt was sent. 
to the Accountant General in due 
course of official business on 31-5-1965 
along with detailed contingency bill 
No. 6. The learned Additional Ses- 
sions Judge did not accept the state- 
ment of the appellant. He held that 
Joshi, the Head Clerk of the Hospital 
must not have received any payment 
and, therefore, there was no question 
of any receipt being given by him He 
also held that no original receipt must 
have been sent to the Accountant 
General as alleged by the appelant, 
the fact being that the appellant him- 
self must have misappropriated the 
amount. Since he had also made a 
false entry showing a debit for the 
amount of rent on 9-11-1964, the 
learned Additional Sessions Judge con- 
victed the appellant under Sections 
409 and 477-A, 


7. Head Clerk Joshi of the 
Hospital has been examined in this 
case for the prosecution and he stated 
that the appellant had not paid him 
rent for the period 16-1-1964 to 30-6- 
1964 and, therefore, there was no ques- 
tion of issuing any receipt therefor. 
He ‘produced his Books of Accounts and 
the Receipt Book to show that no such 
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payment had been made. It was, how- 
ever, admitted that rent for subsequent 
months had been duly received from 
the appellant and the same was enter- 
ed in due course in the books of ac- 
count. It is rather strange that when 
subsequently payment was made to 

by way of rent, he should not 
have appropriated the rent against the 
months for which arrears were due but 
should have appropriated it against 
subsequent months keeping a gap for 
the period 16-1-1964 to 30-6-1964. TIt 
may be that the appellant told him 
that the rent was for the subsequent 
period. But that would not bind the 
fandlord. Joshi, the Head Clerk of 
the landlord would be expected nor- 
mally to appropriate the amount recef- 
ved by him against the rent due for 
the previous months. Apart from this 
it is an admitted fact that there was a 
receipt for the amount paid on 9-11- 
1964. Dr. Joglekar has clearly ad- 
mitted that when he checked the Cash 
Book for the day, he had noticed that 
a debit entry for the rent had been 
made and that entry had been support- 
ed by a duly executed receipt. Then 
again Dr. Shirshikar has admitted that 
when the detailed contingency bills 
were sent by the appellant on 31-5- 
1965, the appellant had produced the 
original receipt along with a true copy 
thereof and that in token of the cor- 
rectness cf the same, she had signed 
the true copy and the same was kept 
in the office record. It is hence seen 
that there was an original receipt for 
the amount of the rent paid to the 
Hospital. On the one hand, therefore, 
there is the evidence of Head Clerk 
Joshi of the Hospital that no payment 
had been received by him and he had 
not issued any receipt for the rent and, 
on the other hand, there is the evidence 
of Drs. Joglekar and Shirshikar which 
clearly shows that there was a docu- 
ment in the Office which purported to 
be a rent receipt issued by the Hospi- 
tal. The simplest way, therefore, of 
establishing the truth of the matter 
would be to obtain the original receipt 
from the Accountant General’s Office. 
If it wasagenuine receipt issued by 
the Hospital, it would only show that 
Head Clerk Joshi must have misap- 
propriated the amount after issuing the 
receipt. On the other hand, if it was 
not a genuine receipt given by Joshi 
on behalf of the Hospital, the case 
against the appellant would automati- 
cally stand proved. 
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8. Unfortunately that original 
receipt which purports to have been 
sent along with the Contingency Bills 
on 31-5-1965 is not forth coming. Mr. 
Patil from the Accountant General’s 
Office states that the receipt is not 
available in the Office. After Dr. 
Joglekar wrote to the Accountant 
General’s Office on 4-11-1965 to send 
the original receipt, a search was made 
there. At that time they did not find 
the receipt. Therefore, if appears, an 
objection was raised and that was en- 
tered in the “Objection Book”. Fro 
the mere fact that the document is 
missing from the Office of the Accoun- 
tant General, it will not be possible to 
reach the conclusion that the original! 
must not have been sent to that Office 
at all. The document had been sent, 
according to the appellant, along with 
the detailed Contingency Bill No. 6 on 
31-5-1965 and if such an important 
voucher was missing, objection would 
have been noted immediately and inti- 
mation sent to the Office of the Cen- 
tre. The Objection Book itself was 
not produced before the Court and 
there is nothing to show that within 
a reasonable time after the receipt of 
the Contingency Bills, the non-receipt 
of the voucher as per the Abstract Bilt 
No. 16 had been intimated to the Cen- 
tre. We are informed that such objec- 
tions are to be noted in the Objection 
Book within a week of the receipt of 
the Contingency Bills. In any event, 
it is clear from the evidence that till 
Dr. Joglekar wrote to the Accountant 
General’s Office five months later, the 
Accountant General’s Office had not 
informed the Centre that the original 
voucher for the Abstract Bill No. 16 
had not been received in the Office. It 
is quite likely that the original docu- 
ment might not have been sent at all 
by the appellant. But it is equall 


probable that it might have been sent 


and the same is missing. In the ab- 
sence of a very important document 
which alone could tell us whether 
Head Clerk Joshi of the Hospital is 
telling the truth or the appellant is 
telling the truth, it will be impossible 
to hold that the appellant committed 
criminal breach of trust. And if there 
is no criminal breach of trust, then the 
charge for falsification of accounts 
also fails i 

9. The result, therefore, is that 
the benefit of doubt must go to the 
appellant in this case. The appeal is 
allowed, the order of conviction and 
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“sentence is set aside and the appellant 
is acquitted. Fine, if paid, shall be 


re ded. 1 
a Appeal allowed. 
| 
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M/s. Ellerman Lines Ltd) (In alf 
the Appeals), Appeliant v. Commis- 
sioner of Income-tax, ; West Bengal 1, 
Calcutta, (In all the Appeals), Respon- 
dent} 
; ivil Appeals Nos. 2459 and 2460 
68 and Nos. 1161 and 1162'of 1971, 
22-10-1971. 
(A) Income-tax Act (1922), S. 10 
(2) (wib) — Development rebate — As- 
sess¢e non-resident British Shipping 
Company — I. T. Officer’ following 
second basis in R. 33 of the Income-tax 
Rules and not taking ‘into account in- 
v ent allowance granted in U. K- 
assessments — Instructions given by 
Central Board of Revenue also| not fol- 


lowed — Assessment is invalid. 
m assessee was a nonresident 





of 1 
D/- 





h Shipping Company whose ship 
in waters all over the world in- 
ing the Indian waters. |For the 
assessment years the Income-tax Offi- 
cer computed its total income taxable 
under the Act by taking into’ account 
the |ratio certificates! issued, by the 
Chief Inspector of Taxes U. K. which 
were based on the assessments made 
he assessee in U. K. 
ant period there was in U. K- 
estment . allowance” corr nding 
development rebate” under the 
A The certificates: issued: by the 
Chief Inspector contained the percen- 
tage ratio of the total world profits of 
the 
similarly the percentage ratio of the 
wed and téar allowance and the in- 
estment allowance to its total world 
earnings. In making: the assessment 
the |Income-tax officer proceeded under 
R. 33 of the Income Tax R iles and 
computed the income on the second of 
the three bases mentioned in the rule. 
Heldid not take into accdunt the 
investment allowance granted to the 
pre aoe in its U. K. assessments. 
Held, that the authority in follow- 
ing|the second basis mentioned in R. 33 
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ing the . 


assessee to its world earnings and. 


A. I. R- 


of the Income Tax Rules and in not 
taking into account investment allow- 
ance had committed an error and the 
decision of the Tribunal determining 
the tax due on the basis of the ratio 
certificate given by the U. K. authori- 
ties which was also in accord with the 
instructions given by the Central 
Board of Revenue was reasonable. 
(X-Ref: S. 5 (8) — Income Tax Rules 
(1922), R. 33). (1969) 1 ITJ 465 (Cal) 
Reversed. l (Para 15) 
The instructións contained in the 
notification dated 
Central Board of Revenue under Sec- 
tion 5 (8) of the Act which lay down 
the principles to be applied by the as- 
sessing authorities 
foreign shipping companies were bind- 
ing on the authorities. AIR 1965 SC 
1375, Followed. 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1375 (V 52)= 
56 ITR 198, Navnit Lal C. ._ 
Javeri v. K. K. Sen Appellate ` 
Asstt. Commr., of Income-tax, 
Bombay 18 
Mr. N. A. Palkhivala, Sr. Advo- 
cate, (M/s. T. A. Ramachandran and D. 


©- N. Gupta, Advocates with him), for 


Appellant (in all the Appeals); Mr. 
Jagadish Swarup, Solicitor-General of 
India, (M/s. B. B. Ahuja, R. N. Sach- 
they and B. D. Sharma, Advocates with 
=a for Respondent (In all the Ap- 
peals). 


The following Judgment of the 
Court was delivered by 


HEGDE, J.:— The first two appeals 
have been brought by certificate and 
the other two by special leave. The 
later two appeals came to be filed be- 
cause the. certificates on the basis of 
which the earlier appeals were brought 
were found to be defective inasmuch 
as the High Court had not given any 
reason in support of those certificates. 
Hence it is sufficient, if we deal with 
the later two appeals. 

2. The appellant is a non-resi- 


dent British Shipping Co. whose ships. 


ply in waters all over the world in- 
cluding the Indian waters. For the as- 
sessment years 1960-61, and 1961-62 
(the relevant accounting years being 
calendar years 1959 and 1960), the 
Income-tax Officer computed its total 
income taxable under the Indian 
Income-tax Act, 1922 (which will here- 
inafter be referred to as the Act) by 
taking into account the ratio certifi- 
cates issued by the Chief Inspector of 





10-2-1942 of tbe 


in assessing the. 


(Para 19). 


— 
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Taxes, U. K. which were based on the 
assessments made on the appellant in 
U. K. During the relevant period, there 
was in U. K. “investment allowance” 
corresponding to “development rebate” 
under the Act. The certificates issu- 
ed by the Chief Inspector contained 
the percentage ratio of the total world 
profits of the appellant to its world 
earnings and similarly the percentage 
ratio of the wear and tear allowance 
and the investment allowance to its 
total world earnings. In making - the 
assessment, the Income-tax Officer 
purported to proceed on the basis of 
rule 33 of the Indian Income-tax Rules 
1922. The said rule reads: 


"Tn any case in which the Income- 
tax Officer is of opinion that the actual 
amount of the income, profits or gains 
accruing or arising to any person resid- 
ing out of the taxable territories whe- 
ther directly or indirectly through or 
from any business connection in the 
taxable territories, or through or from 
any property in the taxable territories 
or through or from any asset or source 
of income in the taxable territories, or 
through or from any money lent at in- 
terest and brought into the taxable 
territories in cash or in kind cannot be 
ascertained, the amount of such income 
profits or gains for the purposes of as- 
sessment to income-tax may be calcu- 
lated on such percentage of the turn- 
over so accruing or arising as the 
Income-tax Officer may consider to 
be reasonable, or on an amount which 
bears the same proportion to the total 
profits of the business of such person 
(such profits being computed in accord- 
ance with the provisions of the Indian 
Income-tax Act), as the receipts so ac- 
cruing or arising bear to the total 
receipt of the business, or in such other 
manner as the Income-tax Officer may 
deem suitable.” 

3. The Income-tax Officer pro- 
ceeded to assess the appellant-assessee 
on the second of the three bases men- 
tioned in rule 33; but in computing 
Indian earnings, he did not include the 
destination earnings received in India 
Le. freight received in Indian ports in 


respect of cargo loaded at non-Indian - 


ports nor did he take into account the 
investment allowance pranted to the 
appellant in its U. K. assessments. 


4. Agegrieved by the order of 
the Income-tax Officer, the assessee 
took up the matter in appeal to the 
Appellate Assistant Commissioner. The 


ee 


i 
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Appellate Assistant Commissioner ac- 
cepted the contention of the assessee 
as regards the inclusion of the destina- | 
tion earnings in the computation of 
the Indian earnings of the assessee but 
rejected its contention as regards| the 
investment allowance. Aggrieved by 
the order of the Appellate Assistant 
Commissioner both the assessee as well . 
as the Revenue appealed to the Income- 
tax Appellate Tribunal. The Tribunal 
allowed the appeal of the assessee and 
dismissed that of the Revenue. There- 
after at the instance of the Révenue, 
the following two questions of law were 
referred to the High Court under sec- 
tion 66 (1) of the Act. 

' “1. Whether, on the facts and In 
the circumstances of the case, the Tri- 
bunal was right in holding that the 
destination earnings collected in India 
should be considered as part of the 
Indian earnings in determining the as- 
sessee’s Indian income under Rule 33 
of the Income-tax Rules? 


2. Whether, on the facts and in 
the circumstances of the case, the. Tri- 
bunal was right in allowing the claim 
of the assessee for the investment al- 
lowance under the U. K. Act (corres- 
ponding to the development rebate 
under the Indian Income-tax Act, 
1922) in the computation of its total 
world income for the-purpose of deter- 
mining the assessee’s Indian income 
yar rule 33 of the Income-tax Hules, 
1922?” 


5. The High Court answered 
the first question in favour of the as- 
sessee and the second in favour of the 
Revenue. Hence these appeals by the 
assessee. The Revenue has not ap- 
pealed against the decision of the. High 
Court as regards Question No. 1. Hence 
we have only to consider whether the 
decision of the High Court relating to 
Question No. 2 is in accordance with 
law. 

6" At the commencement of his 
arguments Mr. Palkhivala, learned 
Counsel for the assessee indicated that 
rule 33 may not be applicable to: the 
facts of the case; but he said that for 
the purpose of this case. he was pre- 
pared to proceed on the basis that. the 
said rule is the governing provision. 
The authorities under the Act as well 
as the High Court have examined the 
facts of this case on the basis of rule 
33. The second question referred to 
the High Court requires the High 
Court to express its opinion whe- 
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ther pn the facts and in the cir- 
cumstances of the case, the Tribunal 
was right in allowing the claim of the 
assessee for the investment allowance 
the U. K. Act in the computa- 
the ‘total world income for the 
purpose of determining, the ‘essee’s 
Indian income under rule 33. Under 
these circumstances, it would not be 
appropriate for us at this stage to 
ignor the earlier proceedings and exa- 
mine the case afresh on a wholly dif- 
ferent basis. Hence we have not gone 
into the question whether rule 33 is 
applicable to the facts of the case. We 
are proceeding on the assumption that 
ft applies. | 

As mentioned earliér, the 
is a non-resident. Its liabi- 
lity to pay tax arises under Ss. 
of the Act. The total income that arose 
or actrued or deemed to have) arisen 
or accrued to it in this: country, in the 
relevant previous years is liable to be 
taxed] in this country. Section, 10 (2) 
provides for certain allowances to be 
deducted while computing the able 
income. Section 10 (2) (vib) deals with 
the development rebate. The material 
part a that section reads: | 


respect of a new ship jacquir- 









ed ot new machinery or plant jinstall- 
ed after the 31st day ‘of March, 1954 
which is wholly used for the p ses 


of the business carried on by the asses- 
see, a sum by way of development re- 
bate lin respect of the year of acquisi- 


tion of the ship or of the installation 
of the machinery or plant. equivalent 


to, -l 
K: in the case of a sħip acquired 
after the 31st day of December, 1957, 
forty per cent of the actual cost of the 
ship ito assessee, and 

y in the case of'a ship sauteed 
before the Ist day of January, 1958 
-and jin the case of any machinery or 
plant, twenty-five per cent! of the 
actual cost of the in, or machinery or 
plant to the assessee.” 


The proviso to that clause 











RAYS 
"Provided that no ‘allowante under 
Mis clause shall be made unless— 

a) the particulars prescribed for 
the purpose of clause (vi) have been 


meani 
Act,| 1948 (54 of 1948), or ity (eu the 


and 4. 


- A.L B- 


ship has been acquired or the machi- 
nery or plant has been installed before 
the Ist day of January, 1948 an amount 
equal to seventy-five per cent of the 
development rebate to be actually al- 
lowed is debited to the profit and Toss 
account of the relevant previous year 
and credited to a reserve account to be 
utilised by him during a period of ten 
years next following for the purposes 
of the business of the undertaking ex- 
cept — 

(i) for distribution by way of divi- 
dends or profits, or , 

(ii) for remittance outside India as 
profits or for the creation of any asseli 
outside India, 


and if any such ship, machinery, or 
plant is sold or otherwise transferred 
by the assessee to any person other 
than the Government at any time | 
before the expiry of ten years from 

the end of the year in which it was 
acquired or installed, any allowance 

made under this clause shall be deem- 
ed to have been wrongly allowed for we 
the purposes of this Act.” 


9. It may be noted that in the 
ease of a shipping company like the 
appellant before us, whose ships ply 
all over the world, it may not be pos- 
sible to strictly comply with the pro- 
visions contained in S. 4 and S. 10 (2). 
The provisions dealing with the levy 
of Income-tax are not identical in alb 
countries. It may well nigh be impos- 
sible for a shipping company like the 
appellant to rigidly comply with the 
requirements of the laws in force in 
the numerous countries where it can 
be said to have earned income. Possi- 
bly to get over such a difficulty rule 33~ | 
was enacted. That is how the Reve- | 
nue had proceeded in assessing the ap- 
pellant. , 

10. Evidently in exercise of its 
powers under S. 5 (8) of the Act, which 
says that “all officers and persons em- 
ployed in the execution of this Act 
shall observe and follow the orders, 
instructions and directions of the Cen- 
tral Board of Revenue...”, the Cen- 
tral Board of Revenue had issued the - 
notification dated February 10, 1942. 
Under that notification instructions 
had been issued to the assessing autho- ~ 
rities laying down the principles to be 
applied in assessing the foreign shipp- 
ing companies. As regards the British 
Shipping Companies, they were direct- 
ed to permit those companies “to elect 
to be assessed on the basis of a ratia 


< 
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certificate granted by the U. K. autho- 
rities regarding the income or loss and 
the wear and tear allowance.” 

I. At the time that notifica- 
fion was issued the Act did not provide 
for a development rebate. Therefore 
that notification does not refer to any 
development rebate. But it is made 
clear by that notification that a British 
Shipping Company can elect to be as- 
sessed on the basis of a ratio certifi- 
cate granted by the U. K. authorities 
regarding the income or loss which 
means the net income or net loss. 
During the relevant previous years, 
the Act provided for deduction of the 
development rebate in the computa- 
tion of the taxable income. During 
these years the U. K. Income-tax 
Act provided for a similar allowance; 
but that allowance was known as in- 
vestment allowance. We were in- 
formed at the bar that in those years, 
the percentage of development rebate 
allowed under the Act was the same 
as that allowed under the U. K law 
as investment allowance.. 

12. In about the beginning of 
1964, M/s. Turner Morrison and Co. 
which was the agent of several 
British Shipping Companies in India 
appears to have written to the Board 
of Revenue seeking its advice as to 
how the British Shipping Companies 
could claim development rebate. In 
reply to that letter, the Board of Re- 
venue wrote to them as follows: 

“Sub:— Assessment of British 
Shipping Companies on the basis of 
ratio certificates—Treatment of invest- 
ment allowance granted-in the U. K- 


I am directed to reply your letter 
dated 8th February 1957 on the above 
subject and to state that as the de- 
velopment rebate which corresponds 
_to the investment allowance granted in 

the U. K. is allowed under the Indian 
Income-tax Act from the assessment 
year 1956-57, there is no objection to 
allow the investment allowance for 
the purpose of the computation of the 
Indian Income of British Shipping 
Companies. This would, however be 
subject to the condition: that the in- 
vestment allowance would be permit- 
ted as a deduction only to the extent 
to which the rate of the allowance 
graned in the U. K. is not greater than 
the rate of development rebate allow- 
ed under the Indian Income-tax Act.” 

13. We were informed that 
the copies of that letter were sent to 
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the Income-tax Commissioners in the 
various States. From this letter, it is 
clear that the Board of Revenue had 
instructed the taxing authorities to 
take into consideraion the investment 
allowance granted by the U. K. autho- 
rities in computing the taxable in- 
come of the British Shipping Com- 
panies. At this stage, it is necessary 
to mention that the proviso to Cl. (vib) 
of Section 10 (2) referred to earlier 
was incorporated into the Act some- 
time after the above instructions were 
issued by the Board of Revenue. 


14. The authorities under the 
Act have proceeded on the basis that. 
the computation of the income of the 
assessee has to be made on the second 
of the three bases mentioned in R. 33. 
This assumption appears to be in- 
correct. Admittedly the profits of the 
assessee company were not computed 
in accordance with the provisions of 
the Act. That being so, the second 
basis mentioned in Rule 33 cannot be 
applied. This aspect was brought to 
the notice of the High Court. But the 
High Court refused to consider the 
same on the ground that both the Re- 
venue as well as the assessee had pro- 
ceeded before the authorities under the 
Act on the assumption that the second 
basis mentioned in Rule 33 is the re- 
levant basis. In our opinion the High 
Court erred in adopting that approach 
The fact that the authorities under the 
Act as well as the parties were under 
a mistaken impression cannot alter the 
true position in law. It is obvious that 
that basis could not have been applied. 
That being so the computation of the 
appellant's income had to be made 
either under the first basis viz. the 
calculation of the profits and gains on 
such percentage of the turnover accru- 
ing or arising as the Income-tax Officer 
may consider to be reasonable or on 
the third basis ie ‘in such other 
manner as the Income-tax Officer may 
deem suitable’. 


15. From the assessment orders 
made by the Income-tax Officer, it 
does not appear that in computing the 
taxable income of the assessee, he ad- 
opted the first basis. The most appro- 
priate basis under which he could 
have computed the income was the 
last basis viz. “in such other manner 
as the Income-tax Officer may deem 
suitable.” While adopting that basis, 
the Income-tax Officer is not required 
to rigidly apply the various conditions 
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prescribed in the Act in the matter of 
granting one or the other of the 
pe ible allowances. He may ad- 
opt dny equitable basis so long as that 
basis| does not . conflict either with 
Rule) 33 or with the instructions or 
directions given by the Board of Re- 
venue. The power given to|the In- 
come-tax Officer under that basis is a 
very 'wide power. That power is avail- 
able mot only to the Income-tax Offi- 









certificate given! by the 
` authorities, it cannot |be said 
e decision reached by the Tri- 





decision accords with the 
ctions given by: the Board of 


The fact that the proviso 
fo Seetion 10 (2) (vib) was incorporat- 
ed into the Act after the Board! issued 


its instructions cannot affect either the 
of Rule 33 or the forcei of the 
ctions issued by, the Board of 
Reverlue because neither Rule 33 nor 
the a issued were strictly in 
accordance with Section 10 (2).' They 
methops of down certain just and fair 





meth of approach to.a difficult pro- 
blem. i 

14. The Jearned Solicitor- 
Gener appearing for; the Revenue 


at onej stage of his arguments contend- 
ed that the instructions issued by the 
Board of Revenue cannot haye any 
binding effect and those moen 
cannot! abrogate or modify the ‘provi- 
sions df the Act. But he did not con- 
tend that Rule 33 is ultra vires the 
Act. he instructions: in question 
merely lay down the manner of apply- 
ing Rule 33. 

18; Now coming . ' to the ques- 
tion as to the effect of instructions is- 
sued under. Section 5 (8) of the Act, 
this Court observed in 'Navnit Lal C. 
Javerilv. A. K. Sen, Abpellate 'Asstt. 
SD el of Income-tax, Bombay, 
56 I 198 = (AIR 1965 SC 1375): 

“Tt is clear that a circular of the 
kind mich was issued by the Board 
would be binding on all officers and 
persons employed in the excution of 
the Act under Section 5 (8) of the Act. 
This [thet pointed out to all the 








officers that it was likely that some of 
the companies might have advanced 
loans to their shareholders as a result 


l 
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of genuine transactions of Joans, and 
the idea was not to affect such trans- 
actions and not to bring them within 
the mischief of the new provision.” 


19. The directions given in 
that circular clearly deviated from the 
provisions of the Act, yet this Court 
held that the circular was binding on 
the Income-tax Officer. 


20. For the reasons mentioned 
above, Civil Appeals Nos. 1161 and 
1162 of 1971 are allowed and in sub- 
stitution of the answer given by the 
High Court to question No. 2, we an- 
swer that question in the affirmative 
and in favour of the assessee. The as- 
sessee is entitled to its costs in those 
appeals both in this Court as well as 
in the High Court — costs one set. 
Civil Appeals Nos. 2459 and 2460 
of 1968 are dismissed as being not 
Maintainable. In those appeals. there 
will be no order as to costs. 


Appeals allowed. 
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Govinder Singh Verma and an- 
other, Appellants v. Mrs. Bachubhai 
T. Pestonji and another, Respondents- 


Criminal Appeal No. 244 of 1968, 
D/- 21-10-1971. 


Criminal P. C. (1898), Sec. 117 (3) 
and Proviso — In a complaint under 
Section 107 the Magistrate, after pass- 
ing an order under Sec. 112 to show 
cause, can direct the accused to ex- 
ecute surety bonds under Sec. 117 (3) 
for keeping peace. (Para 8) 

The order passed under Sec- 
tion 117 (3) on complaint under Sec- 
tion 107 does not amount to interim 
bond within proviso to Section 117 (3). 
Nor does it amount to furnishing bail. 
Criminal Revn. Appla. No. 48 of 1968, 
D/- 10-6-1968 (Bom), Affirmed. 

(Paras 6, 7, 9,) 

Mr. S. Ajit Singh Johar, Advocate, 
M/s. S. K. Mehta and K. L. Mehta, 
Advocates of M/s. K. L. Mehta and 
Co., for Appellants: Mr. H. R. Khanna, 
Advocate, for Respondent No. 2. 


*(Cri. Revn. Appin. No. 48 of 1968, D/- 
10-6-1968 — Bom.) 
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The 
Court was delivered by 


RAY, J.:—This is an appeal by. 


special leave from the judgment dated 
10 June, 1968 of the High Court at 
Bombay refusing to set aside the order 
dated 11 December, 1967 passed by 
the Sub-Divisional Magistrate, Poona. 


2. The order of the Sub-Divi-. 


- gional Magistrate’ came to be passed 
under the following circumstances. 
On 3 March, 1967 the respondent Mrs. 
Pestonji filed an application and lodg- 
ed a complaint in the Court of the 
Sub-Divisional Magistrate, Poona 
under Section 107 of the Code of 
Criminal Procedure alleging that the 
appellants had threatened to kill the 
son of the respondent Mrs. Pestonji 
and threatened to endanger the safety 
of the members of the respondent’s 
family. On 10 May, 1967 a notice was 
issued by the Magistrate requiring the 
appellants to appear in the Court of 
Sub-Divisional Magistrate, Poona and 
to show cause why they should -not be 
asked to furnish a surety and a -per- 
sonal bond for a sum of Rupees 1000/- 
each for a period of one year for 
ensuring non-committal of any act on 
the part of the appellants in future 
that might result in a breach of the 
peace. On 10 May, 1967 the appellant 
Govinder Singh appeared before the 
Magistrate and his statement was re- 
corded. The appellant Govinder Singh 
said that he was not ready to give in 
writing any surety or any bond. The 
appellant Narinder Singh was also 
examined by the Magistrate on 10 
May, 1967. He also said that he was 
not willing to give in writing . any 
surety or any bond. The case was ad- 
journed from time to time until 3 
August, 1967. On that date, the Sub- 
Inspector of Ghorpadi Police Station 
was examined. On 11 November, 1967 
the appellant Narinder Singh was not 
present in Court. The. case was ad- 
journed till 23 November, 1967. On 
that date the appellants attended the 
Court. 


3. On 11 December, 1967 the 


Sub-Divisional Magistrate, Poona pass-. 


ed an order as follows :— 

“This is a case under Section 107, 
Criminal P. C. against two opponents 
Govinder Singh Verma, Narinder 
Singh Virdi and D. D. Zagade. There 
is sufficient evidence on record to 
show that there is a quarrel, threat, 
given to the applicant Bachubhai T. 
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following Judgment of the. 
- No. 1 Jarauddin Hamifuddin Sheikh 


-ing the order. 
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Pestonji. The statement of witness 


Police Sub-Inspector recorded on 3-8- 
67 clearly shows -that there is likeli- 
hood of a breach of peace and in order 
to prevent quarrel, thereafter anda 
cognizable offence being committed 
by the opponents, I order that the- 
opponents should ` execute a bond of 
Rupees 1000/- each with one surety 
of the like amount for their appear- 
ance in this Court under Section 91 
of Criminal P. C.” 

4.- The -appellants then made 
an application under Section 435 of 
the Code of Criminal Procedure in the 
Court of the Additional Collector and 
the Additional District Magistrate, 
Poona against the order of the Sub- 
Divisional Magistrate passed on 11 
December, 1967. The Collector on 19 
December, 1967 upheld the order as 
one under Section 117 (3) of the Code 
of Criminal Procedure and found that 
the Sub-Divisional Magistrate wrong- 
ly mentioned Section 91 of the Code 
of Criminal Procedure in place of Sec- 
tion 117 (3) of the Code of Criminal 
Procedure. . 

5. On 16 January, 1968 the ap- 
pellants made an application in revi- 
sion to , the High Court at Bombay 
against the order of the Collector. By 
an order dated 10 June, 1968 the High 
Court found that the additional Col- 
lector rightly held that the order of 
the Sub-Divisional Magistrate was 
wrongly stated to be under Section 91 
of the. Code of Criminal Procedure 
and that the Additional Collector had 
confirmed the findings of the Sub- 
Divisional Magistrate by holding that 
the order was under Section 117 (3) of 
the Code of Criminal Procedure. The 
High Court held that the bonds in the 
present -case were directed to be exe- 
cuted for keeping the peace. 

6. Counsel for . the appellants 
contended that the surety bonds in 
the present case would amount to fur- 
nishing bail. That is totally misread- 
The Additional Col- 
lector and thereafter the High Court 
both correctly held that the surety 
bonds were directed for keeping the 


- peace. 


T. It was next said on behalf of 
the appellants that even under Sec- 
tion 117 (3) of the Code of Criminal 
Procedure interim bonds can be direct- 
ed. onlyifthere is.a case under Sec- 
tion 108 or Section 109 or Section 110 
of the Code of Criminal Procedure. It 





















Submitted that in a case under 


d. The proviso to Sectioh 117 (3) 
of cases under Section 108 or 
ion 109 or Section 110 of pi Code 


ing good behaviour can e asked 
The present case is . not covered 
e proviso to Section 117 '(3) of the 
of Criminal Procedure. ; 
8. Section 117 (3) of the Code 


on ithe Magistrate ‘ to direct the 
person in respect of whom order 
under Section 112 of the ,Code of 
Crirninal Procedure ihag been made 
to |execute a bond for | keeping 
the | peace. The respondent: lodged 
a complaint under ‘Section |107 of 
hé | Code of Criminal. Procedure. 
The| Magistrate examined the appel- 
Maris and the Sub-Inspector. The 
rate has also passed an order 
Section 112. of the |Code of 
inal Procedure requiring each of 
the appellants to show cause 'why he 
should not be asked to furnish a 
surety and a personal bond for main- 
ining the peace. 
iy The High Court correctly 
held|that the bonds which the appel- 
lants| were directed to execute for keep- 
‘ling ithe peace were valid orders.. For 
dism reasons, the appeal fails and is 


ed. 
Appeal dismissed. 


l 
AIR 1972 SUPREME COURT 534 
7 (V 59 C 105) | i 
(From: Calcutta) ' 
A. Ni RAY AND D. G.: PALEKAR, JJ. 
Debu Ghose and others! Peti- 


tioners v. The State of West Bengal, 
Rendina 


rit Petns. Nos. 202, 208 and 210 
of 1971, D/- 15-10-1971. 

(A) Public Safety '— W. B. 
vention of Violent ' Activities) Act 
(Pr ent’s Act 19 of 1970), Sec. 8 — 
Grounds of detention — Vagueness ~= 
Wher sufficient particulars i.e. time 
and place of occurrence and names of 

tenu’s associates as also' ' actual 
act committed by the 











are given in 


the ground to enable him to make his - 


representations the ground cannot be 
reared as vague. (Paras 7, 10, 13) 
KO/K0/F190/71/YPB/BNP 
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of |Criminal Procedure confers power . 





ALE, 


Grounds are given to the detenu 
to enable him to make an effective re- 
presentation to the State Government 


and such grounds would. be regarded . 


as vague, if they do not contain suffi- 
cient particulars to enable the detenu 
to make a proper representation. 
(Para 7) 
Held the fact that in the case of 
one of the detenus. the names of his 
associates were not specified was not 
a defect in the circumstances of the 
case. (Para 10) 
(B) Public Safety — W. B. (Pre- 
vention of Violent Activities) Act 
(President’s Act 19 of 1970), Sec- 
tion 3 (2) (d) — “Act prejudicial to the 
maintenance of public order” — 
Where the detenu along with his. asso« 
ciates committed crimes of violence by 
throwing bombs at a shop he clearly 
disturbed public order and therefore 
he acted-in a manner prejudicial to 
the public order within Section 3 (2) —~ 
AIR 1971 SC 2486, Rel. on. 
(Paras 7, 10, 12) 
(C) Public Safety — W. B. (Pre- 
vention of Violent Activities) Act 


(President’s Act 19 of 1970), Section 3 


=- Mala fide — Where there is ba | 
to show that the authorities coul 
have obtained sufficient evidence 
against the detenus for successfally 
prosecuting 
course it cannot be said that their de- 
tention is mala fide as no prosecution 
was launched against them. 

(Para 11) 


(D) Public Safety — W. B. (Pre- 
vention of Violent Activities) Act (Pre- 
sident’s Act 19 of 1970), Section 3 —= 
Validity of order of detention — An 
order of detention can be passed even 
if a prosecution was launched against 
the detenue but was withdrawn before 
the order was made — AIR 1966 SC 
340, Followed. (Para 12} 
Cases Referred: Chronological Parag 
(1971) ATR 1971 SC 2486 (V 58) = 
(1970) 3 SCC 746, Madhu 
Limaye v. 
Magistrate, Monghyr 

11966) AIR 1966 SC 340 (V 53)= 
(1966) 1 SCR 313, Sahib Singħ 
Dugal v. Union of India 

The following Judgment of tħe 
Court was delivered by 

PALEKAR J.:— These are peti- 
tions for an order in the nature of 
habeas corpus filed by Debu Ghose, 
Aswini. Kumar Das and Manick 
Chandra Roy who have been detained 


them in the ordinary ` 


Sub-Divisional | i p 





w 
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by orders of District Magistrates under 
the provisions of the West Bengal 
{Prevention of Violent Activities) Act, 
a being President’s Act No..19 of 


2. Section 3 (1) of that Act pro- 
vides that the State Government may, 
if satisfied with respect to any person 
that with a view to 
from acting in any manner prejudicial 
to the security of the State or the 
maintenance of public order, it is 
necessary so to do, make an order 
directing that such person be detain- 
ed. Sub-section (2) defines the ex- 
pression “acting in any manner preju- 
dicial to the security of the State or 
the maintenance of public order’ for 
the purpose of sub-section (1). Sub- 
section (3) empowers certain authori- 
ties including the District Magistrate 
to pass orders under sub-section (1). 
When an order of detention is made 
by the District Magistrate, he is requir- 
ed by sub-section (4) to forthwith 
report the fact to the State Govern- 
ment together with the grounds on 
which the order has been made. Under 
sub-section (5) the State Government 
is required to report the fact of deten- 
tion to the Central Government if the 
order is made by itself or approved by 
ft when made by the District Magis- 
trate. Under section 8 (1) when a per- 
son is detained in pursuance of a de- 
tention order, the authority making 
the order shall, as soon as may be, but 
not later than five days from the date 
of detention, communicate to him the 
grounds on which the order has been 
made, and shall afford him the ear- 
liest opportunity of making a repre- 
sentation against the order to the State 
Government. Under section 9 the State 
Government is required to constitute 
an Advisory Board and under S. 10 
the State Government is required 
within 30 days from the date of deten- 
tion to place before the Advisory 
Board the grounds on which the order 
has been made and the representation, 
if any, made by the person affected by 
the order and in case where the order 
has been made by an officer like a 
District Magistrate, also the report 
made by such officer under sub-sec- 
tion (4) of section 3. Under Section 11 
the Advisory Board is required to sub- 
mit its report to the State Govern- 
ment within ten weeks from the date 
of detention specifying in a sepa- 
rate part thereof the opinion of 
the Advisory Board as to whe- 


preventing him. 
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ther or not there is sufficient 
cause for the detention of the person 
concerned. Under section 12 the State 
Government may confirm the deten- 
tion order and continue the detention 
of the person concerned for such 
period as it thinks fit in all cases in 
which the Advisory Board has report- 
ed that there is, in its opinion, suffici- 
ent cause for the detention of the per- 
son. Section 13 provides that the 
maximum period for which any per- 
son may be detained in pursuance of 
any detention order which has been 
confirmed under section 12 shall be 
twelve months from the date of deten- 
tion. - 


3. Mr. Sharma, hie appeared 
on behalf of Manick Chandra Roy in 
Writ Petition No. 210 of 1971 and was 
good enough to argue as amicus curiae 
on behalf of the other two detenus, 
raised a common point challenging the 
legality of the continued detention. He 
pointed out that in all these three cases 
the confirmation order required to be 
made under section 12 had not been 
made by the State Government within 
three months of the date of detention 
and, therefore, the continued deten- 
tion of the petitioners after three 
months of the date of detention was il- 
legal After some discussion, how- 
ever, Mr. Sharma did not press the 
point because admittedly the vires of 
the relevant provisions of the Act had 
not been challenged before us. 


4. We will now deal with each 
of the petitioners separately. 


Writ Petition No. 202 of 1971. 


5. The petitioner Debu alias Deba 
Prasad Ghosh was detained by an order 
of the District Magistrate. Howrah, 
dated December 23. 1970. The order 
was as follows: 


"Whereas I am satisfied with res- 
pect to the person known as Shri Debu 
alias Deba Prasad Ghosh son of late Ju- 
gal Krishna Ghosh of 39, Ram Kamal 
Bose Lane, P. S. Golabari, Dis- 
trict Howrah, that with a view 
to preventing him from acting in 


any manner prejudicial to the main-. 


tenance of public order, it is neces- 
sary so to do,'I therefore in exer- 
cise of the powers conferred by 
sub-section (1) read with sub-section 
(3) of Section 3 of the West Bengal 
(Prevention of Violent Activities) Act, 
1970 (Presidents Act No. 19 of 1970), 
make this order directing that the said 
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Shri Debu alias Daba Prasad tas be 
detained.” 


Orn ithe same day the District Magis- 
trate made his report to the: Govern- 
ment. In pursuance of the order, the 
petitioner was arrested on December 
29, 1970 and on his arrest, was served 
with the order containing the ground 
for making the order of detention. The 
ment was approved by the |Govern- 
ment on 2-1-1971 andion the same day 

ort was sent by the Governor to 
ae entral Government as required 
undér the Act. On 15-1-1971 the peti- 
tioner’s representation! against! his de- 
sulin was received.by the State Gov- 
e ent and the sameiwas rejected on 
18-141971. On 27-1-1971 the relevant 
papers were placed before the Advi- 
sory | Board which made its report on 
1-3-1971 holding that there was suffi- 
cient} cause for the detention of 'the said 





Debu Ghosh. The State Govérnment 
confitmed the order on 28-5-1971 and 
continued the detention of the peti- 
tioner. 

It was argued by Mr. Sharma 
that the first place the ground on 
which the detention was ordered was 
. vague and secondly that the ‘ground 
‘was not one which could be regarded 


as involving an act “prejudicial| to the 
‘maintenance of public. order” The 
ground on which the detention order 
‘was passed reads as follows: 
“(1) That on 7-12-70 :at 17.30 hours, 
„you and your associates Fela, Rajaram, 
Sitaram, Bulu, Guru, Gopal and {others 
being armed with bombs, Khojali, dag- 
ger formed an unlawful assembly 
near ‘alitala at Kshetra Mitral Lane 
and hurled bombs towards the sweet- 
meat shop of Tincowri Ghosh & Sons 
causing damage to the shop and injury 
customer. Consequently the 
eople became panicky and fled 
om Kalitala. A a i 












regarded as vague, if they did not con- 
tain sufficient particulars to enbi the 


are ` chatty 
; the names: of the petitioner's 


have `~ been given an¢ the 


_ Magistrate, 


ALR 
tioner to make his representation and, 


therefore, the ground cannot be regard~ 


ed as vague. 

T As to whether the ground, if 
believed to be true, involved “an act 
prejudicial to the maintenance of 


public order” we have to go to the defi- . . 


nition givenin sub-section (2)of S. 3. 
One of such acts coming under the 
definition of that expression is found 
in clause (d) of that sub-section which 
reads as follows: ' 

“(d) committing, or instigating any 
person to commit any offence punish- 
able with death or imprisonment for 
life or imprisonment for a term extend- 
ing to seven years or more or any 
offence under the Arms Act, 1959 (54 
of 1959) or the Explosive Substances 
Act, 1908, (6 of 1908) where the com- 
mission of such offence disturbs, or is 
likely to disturb public order.” 











jury to one customer, an offence under 
the Explosive Substances 


away from Kalitala, the commission 
of the offence disturbed public order. 
The expression “public order” has 
been explained at length by this court 
in Madhu Limaye v. Sub Divisional 
Monghyr, (1970) 3 SCC 
746 = (AIR 1971 SC 2486) and includes 
generally absence of all acts which are 


a danger to the security of the State| — 


and also acts which are comprehended 
by the expression ‘ordre publique’ 
which means the absence of insurrect- 
ee riot turbulence, or crimes of vio- 
ence” 


8. Therefore, there is no sub- 
stance in the two points raised by Mr. 
Sharma on behalf of this petitioner. - 

Writ Petition No. 208 of 1971. 

9. The petitioner Aswini Kumar 
Das was detained in pursuance of the 
order passed by the District Magistrate 
24 Parganas, on 29-12-1970. The order 
reads as follows: 

“Whereas I am satisfied with res- 
pect-to the person known as Shri 
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Aswini Kumar Das @ Arun son of 
Late Akshey Kumar Das of 40, Kumar 
Para Lane, P. S. Jadhavpur, District 
24 Parganas that with a view to pre- 
venting him from acting in any man- 
ner prejudicial to the maintenance of 
public order, it is necessary so to do, I 
therefore in exercise of the powers 
conferred by sub-section (1) read with 
sub-section (3) of section 3 of the West 
Bengal (Prevention of Violent Activi- 
ties) Act, 1970- (President’s Act No. -19 
of 1970), make this order directing that 
the said Shri Aswini Kumar Das @ 
Arun be detained”. 

The petitioner was arrested on Decem- 
ber 31, 1970. He was also served with 
the grounds on which the detention 
had been ordered. On 2-1-1971 the 
District Magistrate made his report to 
the State Government and the deten- 
tion was approved by the Governor on 
9-1-1971. -On the same day, a report 
was made to the Central Government, 
as required under the Act. The peti- 
tioner represented against the deten- 
tion order on 29-1-1971 but the same 
was rejected. The ‘Advisory Board 
made its report on 28-2-1971 and the 
finding of the Advisory Board was 
that there was sufficient cause for the 
detention of the petitioner. 

10. The points raised by Mr. 
Sharma in this case were the same as 
were raised in the petition discussed 
earlier. The grounds communicated 
by the Magistrate to the petitioner are 
as follows: 

(1) On 7-8-70, you and your asso- 
ciates being armed with bombs, swords 
and other lethal weapons attacked the 
members of a’procession which was 
organised by some local people at B. 
B. Chatterjee Road, P. S. Jadavpur. 
You also exploded bombs causing in- 
juries .to 
You created panic and scare. You, 
therefore, disturbed the public order. 


(2) On 20-8-70 you and your asso- 
ciates being armed with bombs and 
other explosives attacked the inhabi- 
tants of Uttarpara. You exploded 
bombs causing . injuries to two chil- 


dren. You created-panic in the locality - 


which was likely to disturb the. public 
order. 

(3) On 27-11-70 you and your as- 
sociates being armed with bombs and 
other explosives attacked some men of 
a party while they were fixing pos- 
ters at B. B. Chatterjee Road, P. S. 
Jadhavpur. You exploded high ex- 


some of the processionists.- ` 
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Dlosive bombs and created terror and 
panic in the area which was likely to 
disturb the public order.” 

We do not think that the grounds 
vague. In each of the grounds, suffi- 
cient partieulars have been given 
which would enable the petitioner to 
make effective representation. The 
dates of the three occurrences, their 
Place, and the manner in which the 
acts were committed have been speci- 
fied. A grievance was made that the 
names of the petitioner’s 






order as already discussed. 


11. ` It was faintly argued that 


after the authorities were satisfied that 
offences of violence like the above had 
been committed by the detenus, they 
could have been properly prosecuted 
in a court of law and since no prosecu- 
tion was launched against them, the 
detention was mala fide. There is no 
substance in this argument. In the 
first place, we do not know whether 
the authorities could have obtained 
sufficient evidence against the peti- 
tioners for’ successfully prosecuting 
them in the ordinary course. There 
are decided cases in which the deten- 
tion order has been unheld even after 
a prosecution was launched but was 
withdrawn before the detention was 
made. It has been held that a mere 


. decision to drop a prosecution before 


passing an order of detention cannot 
be regarded -as mala fide. See: Sahib 
Singh Dugal v. Union of India, (1966) 
1 SCR 313 = (AIR 1966 SC 340). It 
was observed at page 317: 


“It may very well be that 
the executive authorities felt that 
it was not possible to obtain a 


conviction for a particular offence 
under the Official Secrets Act; at the 


‘same time they could reasonably come 
to the conclusion that the activities of 


the petitioners which had been watch- 
ed for over two years before the order 
of detention was passed were of such 
a nature as to justify the order of de- 
tention.” 

Writ Petition No. 210 of 1971., 

12. The petitioner in this case is 
Manick Chandra Roy and the order of 
his detention was passed by the Dis- 
trict Magistrate, Burdwan, on 5-1- 











1971. On the same day the detention 
was reported to the State Government. 
n 7-1-1971, the petitioner was arrest- 
and the grounds were'served on 
The detention was approved by 

e State Government on| 14-1-1971 
d the report was sent to the Central 
vernment on the same day. On 20- 
1-1971 the petitioner made a repre- 
sentation to the State Gove ent but 
e same was rejected on | 30-1-1971. 

e papers were’ placed before the 
visory Board on: 3-2-1971 and on 
considering his ‘case, the Advi- 
sory Board made, its report on 6-3- 
1971 holding that there was sufficient 
eduse for the detention of the peti- 
alter The detention order was there- 





er confirmed bythe State Govern- 
nt on 8-7-1971 and the petitioner 
was continued in detention. The 
grounds for his detention were as fol- 


lows: 

“(1) That on 8-3-70 you, Manik 
Roy and, your associates! assembl- 
in an abandoned quarter at 
- Damodar Railway’ Colony, P. S. 
apur, in Burdwan District and 
were preparing bombs th a view 
to| using the same in the com- 

sion of theft from railway wa- 
gohs in case any resistance be offered 
in|the operation and thereby acted in 
a manner disrupting public ‘order. On 
refeiot of this information,’ Hirapur 
police conducted raid in the afore- 
said quarter on 8-3-70 between 13.30 
and 14.00 hours when sixteen live 
bombs, 400 grams of rivet, 200 grams 
of |jute string, 
and other incriminating articles for 
preparing bombs were ecovered 
from there and on getting scent 
of | Police you and your associates 


‘fled away and you and eight of 
yo associates could be recognised 
by Police. Reference Hirapur P. S. 


Cage No. 5 dated 8-3-70 u/s. 143 I.P.C./ 
6 (3) Indian Explosives Act. | 
(2). That on 6th December 1970, at 


about 18.15 hours you acted in a man- . 


prejudicial to the. maintenance of 
public peace, safety and tranquillity 
by httempting to murder one (Chhabila 

h, whom you mistook to be of the 
Cri al Investigation Department 
(Police), who was’ present near 
Damodar Radhanagar Railway cross- 
ing iP. S. Hirapur, district Burdwan, 
where you with your associates had 
been loading materials obtained by 
breaking wagons in a truck being arm- 


ner 


ed with lethal weapons bombs, pips — 





j 
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detention order, 


some yellow papers , 


a aa = 


A.I. R. 


guns, pistols and iron rods but lucki- 
ly he (Chhabila Singh) escaped. This 
refers to Hirapur P. S. Case No. 5 
dated 6-12-1970 u/s. 148/149/141 I.P.C. 
and Section 3/5 Explosive Substances 
Act/25 (1) (a)/27 Indian Arms Act. 

It appears that on some of the facts in 
ground No. 1 a prosecution was con- 
templated but a few weeks before the 
the prosecution was 
dropped. That, however, did not prevent 
the authority as already shown from 
passing an order of detention. It is 
true that the first ground refers to an 
incident which took place on 8-2-1970 
— many months before the detention 
order was passed. But that ground 
has great relevance to the second 
ground which describes an incident on 
6th December, 1970. The two grounds 
read together go to show that the peti- 
tioner and his associates had indulged 
in manufacturing bombs with a view 
to facilitate breaking of wagons and 
terrorizing the public, should resist- 
ance be offered. As a matter of fact 
on December 6, 1970 the petitioner and 
his associates who were assembled with 
lethal weapons like bombs, pipe guns, 
pistols and iron rods for their opera- 
tion of breaking wagons and loading 
the looted material in a truck near 
Damodar Radhanagar Railway Cross- 
ing attempted to murder one Chhabila 
Singh who was nearby under the im- 
pression that he was a member of the 
police force. The activity of manufac- 
turing bombs had a definite object 
namely to facilitate, openly and in the 
view of the public, the breaking of 
railway wagons and looting them. The 
public were held at bay by the peti- 
tioner and his associates with their 
bombs, pipe guns, pistols, iron rods 
etc. There can be no doubt, therefore,} 
that the grounds on which the deten- 
tion order was passed disclosed that 
the petitioner and his-associates were 
acting in a manner prejudicial to the 
maintenance of public order. 

13. We do not consider that 
the grounds given for detention are 
vague. In fact the petitioner had made 
a lengthy representation against these 
grounds and there was no grievance in 
his representation that the grounds 
were vague. 


14 On the whole, therefore, 

there is no substance in the petitions. 

The petitions are therefore rejected. 
Petitions dismissed. 


—_—_—_——— 
— 
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AIR 1972 SUPREME COURT 535 
(V 59 C 106) 


(From: Madhya Pradesh)* 
A. N. RAY AND D. G. PALEKAR, JJ. 


Parichhat and others, Appellants 
v. The State of Madhya Pradesh, Res- 
pondent. 


Criminal Appeal No. 
D/- 14-10-1971. 
(A) Criminal P. C. (1898), S. 34 — 
Nature of examination of accused — 
Under the section a duty is cast upon 
the Courts to question the accused pro- 
perly and fairly so that the exact case 
that the accused will have to meet is 
brought home to the accused in clear 
words and thereby an opportunity is 
given to the accused to explain any 
such point. (Para 18) 
(B) Penal Code (1860), S: 34 — 
Common intention within the meaning 
of S. 34 implies pre-arranged plan. 
(Para 20) 
In absence of any evidence of a 
prior meeting of minds and any pre- 
arranged plan or of participation of ac- 
cused persons in the fight in question 
they cannot be convicted with the aid 
of S. 34. Prosecution must prove that 
the criminal act has been done in con- 
cert pursuant to the pre-arranged plan. 
Mere proof that some accused persons 
were with the main accused who in- 
flicted fatal injury on the deceased at 
the time of cutting of crops on the 
field will not attract the applicability 
of S. 34. (Paras 20, 22) 
(C) Penal Code (1860), S. 97 — 
Right of private defence of body and 
of property — When at the time of ac- 
cused’s cutting the crops on the field 
the deceased struck lathi blow on the 
father of the accused and in order to 
‘defend his father the accused struck 
fatal blow on the chest of deceased 
with his ballam, in such a situation it 
could not be said that accused had no 
right of private defence, but he exceed- 
ed this right when there could be no 
apprehension of grievous hurt or death 
in absence of use of any sharp weapon 
and when the injury on head of ac- 
cused’s father ‘was simple. (Para 23) 
@) Probation of Offenders Act 
{(1958),- S. 6—Restrictions on imprison- 
ment of offender under 21 years of age 
—Benefit of section is not available toa 
person who is found guilty of offence 


*(Cri. Appeals Nos. 272 and 358 of 
1965, D/- 31-8-1968 — Madh Pra.) 
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under S. 304 Part I of LP.C. as the said 
offence is punishable with imprison- 
ment for life. (Para 24) 


Mr. B. D. Sharma, Advocate, for 
Appellants: Mr. R. P. Kapur, Advocate 
for Mr. I. N. Shroff, Advocate, for Res- 
pondent. : 


The following Judgment of tħe 
Court was delivered by 

RAY, J.:— This is an appeal by 
special leave from the judgment dated 
31 August, 1968 of the High Court of 
Madhya Pradesh. The High Court 
dismissed the appeal of the appellant 
Gangu and accepted the appeal of the 
State against the judgment dated 31 
March, 1965 of the Additional Sessions 
Judge, Tikamgarh. The High Court 
maintained the conviction of the ap- 
pellant Gangu and the sentence of 7 
years’ rigorous imprisonment passed 
against him under section 304 Part I 
of the Indian Penal Code. The High 
Court set aside the acquittal of the ap- 
pellants, Parichhat, Sunnu and Sita- 
ram under sections 147 and 302 read 
with section 149 and under section 447 
read with section 149 of the Indian 
Penal Code and sentenced each of them 
to rigorous imprisonment for 5 years 
under section 326 read with section 34 
of the Indian Penal Code. 

2. Each of the appellants Pari- 
chhat, Ram Sahai, Sunnu and two 
other accused Sitaram and Durji was 
charged on three counts. First that 
each was member of an unlawful 
assembly on 26 October, 1964 and in 
prosecution of the common object of 
such assembly, viz., in forcibly cutting 
the Tilli crop of Damrulal standing 


‘in the field plot No. 559 and in taking 


possession of that plot, committed the 
offence of rioting punishable under 
section 147 of the Indian Penal Code. 
Secondly, each on the said date com- 
mitted criminal trespass by entering 
into the field plot No. 559 of Damrulal 
with intent to cut the Tilli crop stand- 
ingin the field and thereby committed 
an offence punishable under section 
447 of the Indian Penal Code. Thirdly, 
each was member of an unlawful 
assembly in prosecution of the com- 
mon object of which viz. in forcibly 
cutting the Tilli crop of Damrulal 
standing in the field plot No. 559, and 
in taking possession of that plot, one 
of the members Gangu committed mur- 
intentionally or knowingly 
causing the death of Kashiram and 
each was charged under section 149 





- Rashi 


o the Indian Penal Code' of causing 
e murder of Kashiram, ‘an offence 
punishable under section #02 of the 
Indian Penal Code., 


sla were similar to those of the 
other appellants. The third, count was 
that Gangu on 26 October, 1964 did 
it murder by: intentionally or 
knowingly causing the death of Kashi- 
ram, and thereby committed |an offence 
punishable under section 302 of the 
Indian Penal Code.; _- | 


4. The prosecution ‘case was 
this. The relationship between Damru 
and his brother Kashiram the deceas- 
ed and the appellant Parichhat was 
ed for some time with! regard to 
possession of Khasra’! No. 559! of village 
Simra The patta of the Khasra was 
given to Damru P. W. 1 on 8 October, 
Paik Parichhat made efforts to have 

is patta cancelled. Parichhat was un- 
successful in obtaining . cancellation of 
the patta granted to Damru. Parichhat 
decided to cut forcibly the‘ standing 
crop of Tilli sown by Damru' over the 
‘land, of plot No. 559: Parichhat went 
with labourers on the field on 26 Oct- 
ober, 1964. Damru, requested the 
labourers not to cut, the crop. The 
labourers went away: Parichhat open- 
ed the attack by a lathi blow on Kashi- 

- Kashiram warded «off on his 

lathi and returned the blow 'to Pari- 
chhat with lathi. Sitaram and Ram 
Sahai thereupon exhorted i Gangu. 
G ‘thrust his ballam in the chest 
of Kashiram who after giving lathi 
blows on Sunnu and Sitaram, fell on 
. the ground. Damru beat S u and 
Sitaram with lathi All the; accused 
thereafter ran away. ' Kashiram, died 
when he was taken to the police sta- 
tion.; Damru made the First Informa- 
_ tion | Report. 

5. ` The accused pleaded not 
guilty to the charge. The defence of 
Pari¢hhat was that he was in! posses- 
sion lof the field and had sown Tüli 
therdon. His further defence v was that 
he was assaulted by lathi by :Damru, 
am and others: Gangu, Ram 
Sahaj and Mst. Durji pleaded that they 
were| not present at the place of occur- 
rence, The rest of the accused plead- 
ed a they were falsely implicated. 








the land in dispute was in the | posses- 
sion of the appellants and Gangu had 
a ght of private defence of property 


| 
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3. The appellant Cn was- 
charged on three counts. The first two. 


The Sessions Judge héld that . 


A. L. R. 


as well as of person of his father Pari- 
chhat on whose head deceased Kashi- 
ram had lifted and aimed his stick 
second time to strike but Gangu had 
exceeded his right of private defence 
and therefore Gangu was 
under section 304 Part I of the Indian 
Penal Code. 
cluding the three appellants, Parichhat, 
Sunnu and Sitaram were acquitted by 
the Sessions Judge. 


7. The High Court held that: 


the possession of the land in dispute 
was with Damru who had sown and 
frown the crop. Even if Damru’s 
title over the field was not established 
by the prosecution because the patta 
was not validly granted Damru stood 
in a better position than Parichhat by 


virtue of his cultivation over the field. > 


The High Court held that the cultiva- 
tion would establish Damru’s posses- 
sion and on that reasoning Damru 
would resist Parichhat and his party. 
Therefore, the High Court held that 
the accused being aggressors, they had 
no right of private defénce. 


8. The High Court therefore 
maintained the conviction of the ap- 
pellant Gangu to rigorous imprison- 
ment for 7 years under section 304 
Part I of the Indian Penal Code and 
set aside the acquittal of the appellants 
Parichhat, Sunnu and Sitaram and 


convicted them under section 326 read 


with section 34 of the Indian Penal 
Code and sentenced each of them to 
rigorous imprisonment for 5 years. 

9. Counsel on behalf of the ar- 
pellants raised these contentions. The 


High Court was wrong in setting aside 


the acquittal of the appellants Pari- 
chhat, Sunnu and Sitaram without evi- 


dence and without giving considera- 


tion to reasons for acquittal given by 
the Sessions Judge. The High Court 
misread the documentary and the oral 
evidence and thereby failed to appre- 
ciate the plea of private defence. The 
High Gourt acted illegally in applying 
section 34 of the Indian Penal Code 
to the appellants Parichhat, Sunnu and 
Sitaram. Gangu was convicted with- 
out considering his right of private 
defence and since Gangu was 19 years 
in age section 6 (1) of the Probation of 
Offenders Act should have been appli- 
ed. 

10. The Sessions. Judge held 
that there was no reliable evidence on 
record to hold that Damru, P. W. 1 
was in possession on the date of oc- 


convicted. 


The other 5 accused in-. 
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currence and Parichhat and others had 
rightfully entered the field in ques- 
tion and thus committed no offence 


punishable under section 447 of the. 


Indian Penal Code. The Sessions Judge 
also held that the prosecution failed to 
prove that the accused had formed an 
unlawful assembly. The High Court 
on the contrary arrived at these find- 
ings. The possession of field No. 559 
was handed over to Damru in 1963 and 
the patta in favour of Damru was not 
cancelled. The land belonged to Gov- 
ernment and Parichhat was a trespas- 
ser, There were orders for evicting 
Parichhat. Parichhat _ was evicted 
from the land. Exhibit D-14 would 
show that Parichhat was evicted and 
fined. Exhibit P. 10 dated 28 October, 
1964 would show possession of Damru 
on the land in dispute and that tilli 
crop was sown by him on the land. — 


11. The most important ques- 


‘ tion is therefore to find out what the 
evidence was as to who was in pos- 
session of plot No. 559 on the date of 
occurrence, viz., 26 October, 1964. It 
will appear from Exhibit D-15 dated 8 
September, 1962 that Parichhat and 
Shyam Sunder son of Sitaram were in 
possession of the disputed land. The 
khasra entry dated 8 September, 1962. 
also showed that the Naib Tehsildar 
had on 17 August, 1962 ordered the 
dispossession of Parichhat and Shyam 
Sunder and fined them Rs. 100 each. 
On 23 January, 
order of the Sub-Divisional Officer in 
appeal No. 14 of 1962-63 setting aside 
the order of the Naib Tehsildar dated 
17 August, 1962 of the imposition of 
fine of Rs. 100 each and dispossession 
of Shyam Sunder and Parichhat. On 
9 May, 1963 Babu Lal Patwari, P. W. 


11 reported to the Sub-Divisional Off- . 


cer as will appear from exhibit D-14 
that Parichhat and Shyam Sunder 
were still in possession and they had 
not obeyed the order of the Naib 
Yehsildar for dispossession. On’ 22 
September, 1963 there was a receipt 
Exhibit D-16 given by Babu Lal 
Patwari. P. W. 11 for Rupees 54.58 as 
fand revenue for the disputed land re- 
ceived from Shyam Sunder and 
Parichhat. On 8 October, 1963 the 
Naib Tehsildar in Exhibit P-1 made 
an order granting patta of the disput- 
ed land in favcar of Damru P. W. 1 
on the basis of a note of the Collector 
dated 24 August, 1963 treating-the 
game as an order by the Collector 
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`- August, 


1963 there was an. 


_the land and 
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under Section 162 of the Madhya Pra- 
desh Land Revenue Code, 1959. ' On 1 
February, 1964 the Collector in Ex- 
hibit D-1 held that his note dated 24 
1963 was only a comment in 
an Administrative matter and was not 
an order under the Madhya Pradesh 
Land Revenue Code and the Naib 
Tehsildar had no authority to grant 
patta on the basis thereof and only 
the Tehsildar was empowered to grant 
patta and the order of the -Naib 
Tehsildar dated 8 October, 1963 in Ex- 
hibit P-1 was declared a nullity. On 
22 February, 1964 the Sub-Divisional 
Officer in Exhibit P-2 in ignorance of 
the order of-the Collector dated 1 
February, 1964, held in appeal, that 
the Naib Tehsildar had passed orders 
on the basis of the Collector’s note 
dated 24 August, 1963 and the Sub- 
Divisional. Officer had no jurisdiction 
to hear appeal from and set aside the 
order of the Collector dated 24 August, 
1963. On 4 July, 1964 there was an 
order of the Sub-Divisional Officer 
in Exhibit D-2 that the order of the 
Collector dated 1 February, 1964 in 
Exhibit D-1 declaring that the patta 
Exhibit P-1 was a nullity had not 
been. brought to his notice and in view 
of the order of the Collector, the Naib 
Tehsildar had no power to grant patta 
and therefore his own previous order 
dated 22 February, 1964 became in- 
valid in view of the Collector’s order 
dated 1 February, 1964. 


12. The documentary evidence 
points to one conclusion that the appel- 
lant Parichhat was in possession of 
the grant of patta in 
favour of Damru was declared by the 
Collector to be a nullity. The ‘High 
Court completely ignored these docu- 
ments. The incident occurred on 26 
October, 1964. There is a significant 
piece of documentary evidence dated 
28 October, 1964. The High Court re- 
lied on that document. That is Khasra 
entry drawn by Babu Lal Patwari P. 
W. 11 after the incident showing 
Damru ~- complainant as pattadar 
tenant. This is directly opposed to the 
Collector’s order dated 1 February. 
1964. Khasra entry dated 28 Octo- 
ber, 1964 further shows that Damru 
had shown. tilli crop on the land 
Babu Lal Patwari; P. W. 11 in his 
oral evidence said that the order of 
Naib Tehsildar dated 17 August, 1962 
ordering dispossession of. Parichhat 
and Shyam. Sunder son of Sitaram 
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from the property in question amount- 
ed| to dispossession of Parichhat. 
Babu Lal Patwari’s evidencé is con- 
trary to the order of the Sub-Divi- 


oal Officer dated 23: Jaunary, 1963 
setting aside the order of Naib 
Tehsildar dated 17 August, |1962 and 
als the order of the Naib Mehsildar 


himiself dated 8 October, 1963' granting 
a patta of the land to Damru which 
order was declared unauthorised and 
nullity by the Collector’s order dated 
-1 February. 1964. The High Court did 
not|notice these pieces of documentary 
evidence. T 


13. The other documents 
which the High Court did not notice 
are |Exhibit D-14, dated 9 May, 1963 
which was a report by Paa Lal 
Patwari, P. W. 11 that Parichhat and 
others had taken unlawful possession 
and|had not’ vacated possession exhibit 
D-16 dated 22 September, 1963 being 

ipt of revenue paid by Parichhat. 

bit D-3 dated 26 April, 1964 was 
‘also| not noticed by the’ High Court. 
t exhibit relates' to information 
of | non-cognizable offence ¡by the 
Polite. The date of information is 26 
April, 1964. Parichhat was the com- 
plainant. Damru and'his son Mukundi 
were the alleged co-accused. : The in- 
formation given by Parichhat was that 
D and his son Mukundi arrived 
on the field with lathis. Parichhat was 
grazing buffaloes on the field. 
Parichhat prevented Damru and his 
son | who broke the fence of |the hut. 
This| was the gist of the information 
These documents indicate that Pari- 
chhat was in possession. 


14. ‘Babu Lal .Patwari in his 
oral {evidence said that Parichhat had 
poss¢ssion over the land till iSamvat 
2017+18 and that the possession was 
unauthorised. Babu Lal Patwari fur- 
ther|said that -Parichhat and’ Shyam 
Sunder were dispossessed ftom the 
land|in Samvat 2018 and Samvat 2019 
and the land was then lying vacant. In 
Samyat 2020 the land! was allotted to 





Damru. The High Court relied on the 
oral | evidence of Babu Lal atwari 
i contrary to all do- 


whic was 
camentary evidence. The order of 
the Naib Tehsildar dated 17 ‘August, 
1962 ordering dispossession of Pari- 
chhat which was relied on'by the 
High) Court to support the finding of 
possession of land by .Damru was set 
aside! by the Sub-Divisional Officer on 
23 January, 1963 as will appear from 
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Exhibit D-26. Again, the order of the 
Naib Tehsildar dated 8 September, 
1962 granting patta of the land to 
Damru was also declared a nullity by 
the Collector’s order dated 1 February 
1964. Entry. dated 28 October, 1964 
which was relied on by the High Court 
showing possession of land by Damru 
came into existence two days after the 
date of occurrence. It was written by 
Babu Lal. Patwari who supported 
Damru. Therefore the entry dated 
28 October, 1964 is precarious and un~- 
worthy in character. 


15. The High Court relied 
on Exhibits D-14, D-15 and D-16 
and the evidence of Babu Lal 
Patwari to show dispossession of 
Parichhat and Shyam Sunder.’ Ex- 
hibit D-14 is the report dated 9 
May, 1963 by Babu Lal Patwari to 
the effect that in spite of the order of 
the Naib Tehisldar for dispossession 
Shyam Sunder and Parichhat were 
still in possession in Samvat 2017 and 
2018. The report itself contains the 
remarks “still they have not given 
over -possession.” Exhibit D-15 dated 
8 September, 1962'is a copy of Khasra. 
Five plots including plot No. 559 were 
mentioned there. Sitaram, Brindavan 
father of Sitaram, Pyarelal father of 
Parichhat, Parichhat, Shyam Sunder 
son of Parichhat are shown to be in 
possession. There is a note to Exhibit 
D-15 by Babu Lal Patwari dated 8 
September, 1962 to the effect that the 
Tehsildar has dispossessed Sitaram 
and Parichhat by order dated 17 July 


1962 (sic) meaning 17 August, 1962 by: 


imposing a fine and ordering payment 
of double land revenue. Exhibit D-16 
is the receipt dated 22 September, 
1963 of revenue from Shyam Sunder 
and Parichhat. These exhibits D-14, 
D-15 and D-16 show that land was in 
possession of fParichhat and not of 
Damru and the High Court: totally 
misread the documents. 


16. The High Court did nof 
notice the order of the Collector dated 
1 February, 1964 declaring the patta 
in favour of Damru a nullity and the 
order dated 4 July, 1964 of the Sub- 
Divisional Officer that the order of the 
Sub-Divisional Officer dated 22 Febru- 
ary, 1964 stood vacated in view of the 
order of the Collector dated 1 Febru- 
ary, 1964. These documents totally 
repel the erroneous reading of the 
evidence by the High Court that the 
patta in favour of Damru had nof 
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been cancelled. The documents esta- 
blish that Parichhat was in possession 
of the disputed land. 


17. Exhibit P. 10 dated 28 
October, 1964 on which the High Court 
relied in support of the finding that 
tilli crop had been sown and grown 
by Damru does not support. the find- 
ing. The prosecution case was that 
tilli crop had not been cut on the date 
of the occurrence 26 October, 1964 
The High Court said that if the crop 
had been sown and grown by Pari- 
chhat he would never have made any 
efforts to cut the same in green and 
unripe condition. The evidence of 
Mukundi son of Damru was that when 
Parichhat and the labourers arrived for 
cutting the crop on the date of the 
occurrence Kashiram said that the tilli 
crop could not be cut and, Damru said 
that the tilli was grown and it should 
not be cut. It was never put to Pari- 
chhat in the statement under S. 342 of 
the Criminal Procedure Code whether 
Parichhat had cut the tilli crop in 
green and unripe condition. The High 
Court was therefore wrong in holding 
that Parichhat would not have cut the 
tilli in green and unripe condition if 
tilli crop had been sown by him. No 
such question was put to Babu Lal 
Patwari or to any other witness whe- 
ther tilli crop was unripe. It was 
never alleged in the first information 
report nor in evidence that the tilli 
crop on the land was unripe and that 
it was not mature for cutting. There- 
fore, as the prosecution case was that 
tilli crop was not cut on 26 October, 
1964 the date of occurrence the entry of 
Babu Lal Patwari on 28 October, 1964 
that Damru had sown and grown tilli 
crop had become totally unworthy. 
The entry made by Babu Lal Patwari 
on 28 October, 1964 appears to be 
brought into existence to bolster the 
plea of possession of land by Damru. 


18. The real importance of sec- 
ion 342 of the Criminal Procedure 
e is that there is a duty cast upon 
he courts to question the accused pro- 







mity is given to the accused to ex- 
plain any such point. The High Court 
being under the impression that ~ the 
tilli was in green and unripe condi- 
tion held that if Parichhat had 
and grown the crop he would have 
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preserved and protected the crop and 
not cut the same. This finding is tota- 
ly inconsistent with the other finding 
of the High Court that Damru was in 
possession of the land. If Damru had 
been in possession -Parichhat would 
not have sown tilli crop. If, on the 
other hand, Parichhat had been in pos- 
session and had sown and grown the 
crop it should have been clearly put 
to Parichhat that tilli crop was green 
and unripe. If Parichhat had sown 
and grown the crop, the entire prose- 
cution case fails. 


19. The High Court convicted 
the appellants Parichhat, Sunnu and 
Sitaram under section 326 read with 
section 34 of the Indian Penal Code. 
The prosecution was required to prove 
first the common intention on the part 
of the appellants to cause the death of 
Kashiram which presupposed a pre- 
arranged plan and prior meeting of the 
minds to achieve that intention and 
secondly participation in action by 
each of the appellants for the achieve- 
ment of that intention, Le, committing 
the murder of Kashiram. The prosecu- 
tion case was this. Gangu gave a 


“blow with the spear to Kashiram on 


his chest as a result of which he died. 
Parichhat opened the attack by weild- 
ing his lathi on Kashiram. Kashiram 
warded it off by taking the same on 
his lathi Kashiram did not strike any 
blow after that. Sunnu and Sitaram 
instigated Gangu to use his spear on 
Kashiram and did nothing else. Damru 
said that only Parichhat gave a lathi 
blow. Lalnaju P. W. 2 a cultivator 
said that before the balam injury 
Kashiram had struck Parichhat alone 
and none of the accused had given 
lathi blow before the balam injury 
nor had any accused beaten the Sun- 
ars after the ballam injury. By Sunars 
Lalnaju meant Kashiram Sunar and 
Damru Sunar. P. W. 3 Ajudhi also said 


that out of the accused Gangu alone ; 


gave a spear blow. 


20. The Sessions Court dis- 
believed that the appellants Sunnu 
and Sitaram had instigated the appel- 
lant Gangu to give a ballam blow to 
Kashiram. The appellants Parichhat, 
Sunnu and Sitaram did not beat or 
strike anyone. Common. intention 
within the meaning of section 34 of 
the Indian Penal Code implies pre- 
arranged plan. There 
dence of a prior meeting of minds and 


any pre-arranged plan or of participa-} | 





being no evi-|: 





they could not be convicted with ‘the 
aid| of section 34 of the Indian Penal 
neue Parichhat could not be said to 
have common intention with Gangu to 
cae the death of Kashiram and Pari- 

at could not be convicted'with the 
aid| of section 34 of ithe Indian Penal 
Code. If they wanted to dispossess 
D and if they went there to dis- 
possess Damru and ‘if Gangu killed 
Kashiram the appellants Parichhat, 


ee of Sunnu and Sitaram in the fight 


Sunnu and Sitaram could not be. 


brought within the common intention 
of killing Kashiram. “No such pre-ar- 
ranged plan has been proved It has 
‘lalsq not been proved that any crimi- 
. inal lact has been done in concert pur- 
suant to the pre-arranged plan. Seve- 
ral [persons can simultaneously attack 
a a and each can have the ‘same 













intention, namely, the intention to kill 
each can individually flict a 
separate fatal blow and yet none would 

È the common intention required 
by section 34 of the Indian Penal eae 
because there was no prior meeting of 
minds to form a pre-arranged | plan. In 
a case like that, each ‘would be indivi- 
dually lable for whatever injury he 
caused but none could be vicariously 
icted for the act’ of any of the 
; and if the prosecution: cannot 
prove that his separate blow: was a 
one he ‘cannot be convicted of 










Dharam ° Ballabh was the 


am Lakhan: Sharma were \friends. 
Accused Durji was occupying ‘a room 
. house of accused Sitaram as a 

t. Durji on 21 July, 1964 sent a 
written complaint to the Superinten- 
dent lof Police that when she had gone 
lect gold and silver ornaments 
ited by her with Dharam Ballabh 
the = assaulted her and the head 





constable at Simra refused to: record 
her teport, Ram Lakhan Sharma was 
deputed by the Superintendent of 
Police to enquire into that matter. Ram 
Lakhhn Sharma went to village Simra 
July, 1964. The appellants Sita- 
ram, |Pariehhat and accused sent a 
letter to the: Superintendent of; Police 
on 3 August, 1964 narrating that Ram 
Lakhan Sharma the investigating offi- 


Balla village Simra. 


cer ua accepted atl vl from Dharam : 


h the Sabhapati o 





pears | 
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It also transpired from the evidence 
that Damru and Ajudhi and Jaggu two 
prosecution witnesses were all tenants 
of Dharam Ballabh in respect of agri- 
cultural lands. -Sitaram and Sunnu 
were agriculturists having adjoining 
lands. Parichhat and his son Gangu 
were in possession of ‘plot No. 559. 
Dharam Ballabh recommended grant 
of patta in favour of Damru. It is in 
this context that the Sessions Court 
had found that the Sub-Inspector of 
Police with the aid of Dharam Ballabh 
implicated Parichhat, Sitaram and 
Durji so that Durji might abandon the 
case against Dharam Ballabh. The High 
Court did not consider these aspects 


‘at all. It is also in evidence that inves- 


tigation was made by Ram Lakhan 
Sharma the Station Officer and Dha- 
ram Ballabh against whom allegations 
had been made by the appellants and 
against whom the case instituted by 
Durji was pending and against whom 
allegations were made by Parichhat 
and Sunnu and Sitaram was , brought 
as a panch witness in the investigation. 
Apart from the inimical relations -be- 
tween Dharam Ballabh and Parichhat, 
the investigation with the aid of Dha- 
ram Ballabh as the panch witness þe- 
came tainted and controversial. Ina 
criminal trial courts have to be cau- 
ne and chary of such course of ac~ 
on 


22. Section 34 of the Indian 
Penal Code will not be attracted un- 
less first it is established that a crimi- 
nal act was done by several persons, 
second, that there was a common inten- 
tion and a pre-arranged plan to com- 
mit an offence and third that there was 
participation in the commission of the 
offence in furtherance of that common 
intention. The High Court was wrong 
in convicting the appellants Parichhat, 
Sunnu and Sitaram under section 326 
read with section 34 of the Indian 
Penal Code. Their convictions are set 
aside. The High Court in setting aside 
the acquittal of Parichhat, Sunnu and 
Sitaram should have considered the 
enmity between Dharam Ballabh and 


Parichhat, the case instituted by Durji. 


against Dharam Ballabh, the allega- 
tions made by Parichhat against Dha- 


-ram Ballabh, the hostile and unsympa-~ ` 


thetic attitude of Ram Lakhan Sharma 
in investigating the complaint. of Dur- 
ji against Dharam Ballabh. ` If the ap- 
pellants could not be convicted under 
sections. 147, 447 and 302 read with 
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section 149 of the Indian Penal Code 
and they were acquitted the acquittal 
could not be set aside by the High 
Court unless the Sessions Court in 
acquitting the accused, was palpably 
wrong or took an erroneous view or 
committed grave injustice. The setting 
aside of the acquittal by the High 
Court was itself erroneous and wrong. 
The High Court was also wrong in con- 
victing the appellants under S. 326 
read with section 34 of the Indian 
Penal Code. Merely remaining with 
Gangu at the time of cutting the crop 
will not justify any application of sec- 
tion 34 of the Indian Penal Code with 
regard to the murder of Kashiram. 


23. As to Gangu it was 
that he defended his father Parichhat’s 
person against the immediately im- 
pending second lathi blow by’ Kashi- 
ram on the head of Parichhat and that 
was sufficient to cause a reasonable 
apprehension of grievous hurt and 

even of the death of Parichhat. It is 
true that if the threat to the person or 
property which the accused was en- 
titled to defend was real and immedi- 
ate he was not required to weigh in 


olden scales the kind of instrument 


and the force which he used at the 


spur of the moment. The High Court: 


held that no right of private defence 
was available to Gangu. The High 
Court was wrong in holding that the 
right of private defence was not avail- 
able to Gangu. Gangu however ex- 
ceeded the right of private defence. 
There could be no apprehension in his 
mind of grievous hurt because no sharp 

eapon was used. Secondly, there 
ould be no reasonable apprehension 
of grievous hurt or death. Parichhat 
had only one simple injury on his head. 
The medical evidence was that the in- 
jury on the head of Parichhat was on 
the back. That would indicate that 
Parichhat was beaten when he had his 


back to Kashiram. Gangu exceeded ` 


the right of private defence and caused 
the death-of Kashiram without pre- 
meditation and without any intention 
of doing more harm than was neces- 
sary for the purpose of defence. The 
conviction of Gangu under section 304 
(Part I) of the Indian Penal Code by 
the High Court is upheld. 


24. It was contended on behalf 
of the appellant Gangu that he was 
under 21 years of age and therefore 
he should have the benefit of S..6 of 
the Probation of Offenders Act, 1958, 





said 
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Section 6 of the Probation of Offen- 
ders Act is applicable where a person 
under 21 years of age is found guilty 
of having committed an offence puni- 
shable with imprisonment but not with 
imprisonment for life. In the present 
case Gangu has been found guilty 
under section 304 (Part I) of the Indian 
Penal Code and the offence is punish- 
able with imprisonment for life. There- 
fore, section 6 of the Probation of Of- 
fenders Act is not attracted. It was 
then submitted that the punishment of 
Gangu should be under section 304 
(Part ID of the Indian Penal 
Code in order to attract the pro- 
visions of section 6 of the Probation of 
Offenders Act. That is impermissible 
now. -The Sessions Court passed the 
sentence of 7 years rigorous imprison- 
ment in the case of Gangu. The High 
Court upheld the conviction and con- 
firmed the sentence. Gangu will serve 
out the sentence. 


25. For these reasons, the ap- 
pellants Parichhat, Sunnu and Sita- 
ram are acquitted and the conviction 
of Gangu is maintained. 

Order accordingly. 


AIR 1972 SUPREME COURT 541 
(V 59 C 107) 
& S. HEGDE, A. N. GROVER AND 
H R. KHANNA, JJ. 
Commissioner of Income Tax West 
Bengal, IT Calcutta, Appellant v. Coal 
Shipment (P) Ltd., Respondent. 
Civil Appeals Nos. 2341-2345 of 
1968, D/- 14-10-1971. 
Constitution of India, Art. 133 — 
A Certificate granted without stating 
reasons is liable to be revoked by the 
Supreme Court. (Para 1) 
- The Judgment of the Court was 
delivered by 
' KHANNA, J.:— As the certificates 
granted by the High Court in these ap- 
peals are not supported by any reason, 
the certificates are revoked. Hence, 
these appeals are dismissed as not 
maintainable. There shall be no order 
as to costs in these appeals. 


Appeals dismissed. 
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1972 SUPREME: COURT 542 
(V 59 C 108) ; 


(From: Calcutta)" : 
K. $. HEGDE AND A! N. GROVER, JJ. 


Padam Kumar Agarwalla, Appel- 
Tant v. The Additional Collector of 
oms, Calcutta and others,: Respon- 


Civil Appeal No. 1556 of 1970, D/- 
1-1971. - 
(A) Customs Act (1962), S. 113 (d) 
ort of goods contrary! to any 
— Coniravention must be proved 
~- Appeal No. 76 of 1970 D/- ‘9- -7-1970 
Reversed. 
The accused a citizen of Nepal 
carried on business there. His ‘busi- 
ness, consisted entirely ‘In exporting 
rice, dal and other products from Nepal 
ather countries. The accused con- 
tracted with a firm iù Cairo for ship- 
ment of'dal through Calcutta. After 
the product reached Calcutta the con- 
signment was seized and penal action 
taken against the accused for attempt- 
ing to re-export the dal that had been 
exported from India, to Nepal since 
rina oe export was in ‘contravention of 
the terms of the Treaty entered into 
between India and Nepal in 1960. 
eld (i) that there was absolute- 
ly basis for the conclusion of the 
a officer that _ the dal in 
ion was of Indian origin. 
fe that Nepal had not undertaken 





o re-export the goods imported 
India and hence! there was no 
basig for coming to the conclusion that 
any pf the terms of the treaty jor even 
the assurances exchanged between the 
two countries had been contravened. 
(Paras 7, 12) 
) Constitution of India - 226 
~— Mandamus — Property seize ed by 
customs authorities in- possession of 
Port (Commissioners —; Mandamus can- 
not issue to Port Commissioners since 
they bave lien over goods for rent and 
other charges due to them — No Man- 
damus can issue also to customs autho- 
rities| to deliver. possession of those 
son since they do not possess the 
£00 (Para 14) 
Bo. Sen, Sr. ‘Advoonte (M/s. 


Mrs. Rama Pal Advocates with him), 
for Appellant; Mr. O. P. Malhotra, Sr. 








al.) 


LO/LO/F828/71/MVJ/AGT 
; eek, 14 


Gupta, O. P. Khaitan and. 


A.LE. 


with him), (for Nos. 1 to 7) and Mr. 
D. N. Mukherjee, Advocate, (for No. 8) 
for Respondents. 


The Judgment of the Court was ` 


delivered by . 
HEGDE, J.:— This appeal by cer- 
tificate arises from a writ petition fil- 


ed by the appellant in the High Court 
of Calcutta. 


2. The appellant is a citizen of 
Nepal. He carries on business in Nepal. 
His business consists entirely in ex- 
porting rice, dal and other products 
from Nepal to other countries. He 
entered into a contract with a firm in 
Cairo on November 24, 1968 to export 
250 M. T. of split lentils (masur dal), 
the shipment whereof was to be com- 
pleted within three months from the 
date of opening of the letter of credit. 
That letter of credit was duly opened. 
Thereafter the appellant obtained an 
export licence from the Government 
of Nepal for exporting masur dal in 
accordance with the agreement enter- 
ed into by him with the Cairo firm. A 
copy of this licence was sent to the 
Collector of Customs, Calcutta and the 
Border Customs Posts at Nepalganj 
and at Birganj. The dalin question 
was sent to Calcutta éither through 
Rupadiah from Nepalganj or through 
Raxaul from Birganj. The concerned 
invoices were verified and certified by 


the Nepal Customs Officers at Birganj ` 


and Nepalganj and by the Indian Cus- 
toms Officers at Rupadiah and Raxaul. 
After the dal reached Calcutta and 
when it was about to be shipped, the 
appellant . was served with a notice 
to show. cause by the Assistant 
Collector of Customs as to why 
the entire consignment should not 
be confiscated and penal action taken 
against the appellant for having re- 
exported the dal that had been export- 
ed from India to Nepal, in contraven- 
tion of the terms of the treaty entered 
into between India and Nepal in 1960. 
The appellant pleaded that the dal in 
question was not of Indian origin and 
further even if it is found to be a dal 
of Indian ‘origin, by exporting the 
same, he had not contravened any of 


the terms of the trade and transit trea-: 


ty entered into between India ana 
Nepal in 1960." 


3. The adjudicating officer 
rejected the contention of the appel- 
lant and came to the conclusion that 
the dal in question was of Indian ori- 
gin. He further came to the conclu- 


$ 
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sion that by exporting the same, the 
appellant contravened the terms of the’ 
treaty between India and Nepal. He 
accordingly ordered confiscation of the 
dal sought to be exported to Cairo. 
The dal seized was kept in the custody 
of Port Commissioners of Calcutta. 
The appellant challenged the legality 
of the order passed by the Customs 
authorities by means of a writ petition 
in the High Court of Calcutta. That 
writ petition was allowed by a single 
judge of the High Court. He came to 
the conclusion that on the material on 
record, the conclusion that the dal in 
guestion was of Indian origin is a 
wholly unsustainable conclusion. He 
also accepted the contention of the ap- 
pellant that re-exporting of any dal 
exported from India to Nepal, does not 
amount to a contravention of the trea- 
ty referred to earlier. In the result he 
allowed the writ petition of the ap- 
pellant and made the rule issued abso- 
lute. He quashed the order passed by 
the adjudicating officer by issuing’a 
writ of certiorari and further issued a 


writ in the nature of mandamus direct- 


ing the respondent to forthwith release 
250 M. T. masur dal to the appellant 
which was the subject matter of the 
impugned order of confiscation. 


4. As against that order, the 
Customs authorities went up in appeal 
to the appellate bench of the Calcutta 
High Court. 


5. The appeal was heard by a 
bench consisting of Mitra and Sen JJ. 
Mitra J. differing from the conclusions 
reached by the learned single judge 
came to the conclusion that the adju- 
dicating officer’s conclusion that the 


dal in question was of Indian origin is 


a sustainable conclusion and further 
by attempting to export that dal to 
Cairo, the appellant contravened the 
terms of the treaty entered into be- 
tween India and Nepal As a result of 
those conclusions he allowed the ap- 
peal and dismissed the -writ petition. 
Sen J..agreed with the conclusion 
reached by the learned single judge 
that the dal is not proved to-be of 
Indian origin and that by exporting 
the same from Nepal, the appellant had 
not contravened the terms of the trea- 
ty between India and Nepal; but all 
the same he agreed with the order 
made by Mitra J. dismissing the writ 
petition on the ground that as the Port 
Commissioners had a lien over the dal 
in question, no writ of mandamus 
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could be issued as prayed for by 
the appellant. It is not clear from his 
judgment why he did not agree with 
the learned single judge in quashing 
the order: of the adjudicating officer. 


6. Primarily two questions 
arise for decision viz. (1) whether on 
the material before the adjudicating 
officer any reasonable person could 
have come to the conclusion that the 
dal in question was of Indian origin 
and (2) assuming that.the dal was of 
Indian origin, did the appellant con- 
travene the terms of the treaty be- 
tween India and Nepal. As, in our 
Opinion, the conclusions reached by 
the learned single judge on these points 
are correct and that reached by Mitra 
J... are unsustainable, we refrain 
from going to the larger question whe- 
ther -the contravention of the provi- 
sions. of a treaty entered into between 
two High Contracting Parties can it- 
self be made a ground for taking penal 
action against the contravener. 


T: In order to establish ‘that 
the dal in question was of Indian ori- 
gin, the customs authorities examined 
three witnesses. All of them frankly 
conceded -that it was not possible for 
them to say definitely that the dal in 
question was of Indian origin. They 
deposed that they. were unable to dis- 
tinguish between Indian dal and the 
Nepalese dal Hence the adjudicating 
officer could not rely on any oral evi- 
dence for reaching the conclusion that 
the dal was of Indian origin. He sole- 
ly relied on a booklet published by 
the National Trading Co. of Nepal 
This booklet indicated that the Nepal’s 
total exportable surplus of dal was 
about 500 M. T. On the basis of that 
information the adjudicating officer 
jumped to the conclusions that as 
more than 500 M. T. of Nepalese dal 
had been exported from Nepal in 
1968 by various exporters the dal 
exported by the appellant should 
be considered as being of Indian 
origin. These conclusions are with- 
out any basis. From the material 
on record, it is clear that Nepal 
was both exporting and importing 


.dal to and from India. Hence the 


fact that the exportable surplus of 
Nepal was only 500 M T. is not a posi- 
tive proof to show that if more than 
500 M. T. dal was exported from Nepal, 
the part of the exported dal must be 
of Indian origin. The dal imported 
from India might have been consumed 





and| Nepalese dal might have been ex- 
por ed. That apart, there is no mate- 
on the basis of which one could 
Serine come to the conclusion that 
250 M. T. dal which the appellant was 
king to export tò Cairo| was not 
Nepalese dal. In our opinion, there was 
absolutely no basis for the conclusion 
f the adjudicating officer that the dal 
in question was of Indian origin. 


8. Now coming. to the|terms of 


the |treaty between Iridia and |Nepal, it- 


is a| treaty for trade and transit. In this 
treaty, reliance was placed by the cus- 
toms authorities only: on Art. 
relates to trade and not transit. 
Article reads: 


“The Contracting Partibs shall 
promote the expansion of muthal trade 
in To originating in the two coun- 
tries and shall to this end endeavour 
to make available to'each other com- 
modities which one country needs from 
the jother. The Contracting} parties 
shall further take care to avoid to the 


That 





maximum extent practicable diversion. 


ae mmercial traffic or deflection of 
9. This article deals with trade 
Po. It does. not prohibit the re-ex- 
portation of goods imported by Nepal 
from India. We fail ‘to see how this 
clause could afford a'basis for coming 
to the conclusion that the treaty has 
rohibited the r jortation of the 
goods imported to Nepal from India. 
Art. 7 of the treaty provides: , 

“Goods intended ‘for’ import into 
or rt from the territories of either 
Contracting Party from or to a third 
country shall be accorded fréedom of 
transit through the territories of the 
other party. No distinction shall be 
made which is based: on the flag of 
vessels, the place of origin, departure, 








entry, exit, destination or ownership 
of goods.” 
10. This Article aes provided 


that] in the matter of transit, the con- 
tracting parties should not show any 
distinction based on the place lof origin 
of the goods in transit. This clause runs 
counter to the argument advanced on 
behalf of the customs authorities. Reli- 
was placed on behalf of the cus- 
to authorities on the letters exchan- 
etween the Ministry of Commerce 
Industry, Nepal and the: Indian 
Ambassador to Nepal for proving that 
the [High Contracting Parties had 
agreed not to re-export goods! import- 
ed by their country from cues coun- 
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try. In this connection “reliance was 
placed on paragraph 3 of the letter 
written by the Nepalese Government 
to the Indian Ambassador on Septem- 
ber 11, 1960. That part of the letter 
reads: 

“In regard to clause (e) of Arti- 
cle IN, it is understood that either 
Party may, in agreement take measu- 
res, if that becomes necessary, to 
secure a balance in mutual payments, 
to prevent the smuggling of their cyr- 
rencies from or to third countries,” to 
prevent the re-entry into its territory 
of goods passed in transit or to pre- 
vent the re-export of goods exported 
to the territory of the other.” . 

11. This part of the letter does 
not show that Nepal had undertaken 
not to re-export the goods imported 
from ‘India. It -merely contemplates 
that if it becomes necessary — 

(1) to secure a balance in mutual 
payments; _ i 

(2) to prevent the smuggling of 
their currencies from or to third coun- 
tries; - 
(3) to prevent ‘the re-entry into 
Tts territory of goods in transit and 

(4) to prevent the re-export of 
goods exported to the territory of the 
other, 
the High Contracting Parties may take 
appropriate measures by mutual agree- 
ment. k 
` 12. The customs authorities 
have not placed any material before 
the court to show that the govern- 
ments concerned have taken any mea- 
sure for the purposes mentioned 
above. Hence there is no basis for com- 
ing to the conclusion that any of the 
terms of the treaty or even the assur- 
ances ‘given by means of letters exchan- 
ged between them had been contraven- 
ed. 


13. In the result, it is clear 


that the order of the adjudicating offi- 


cer was without the authority of law 
and was wholly invalid. We accord- 
ingly allow this ‘appeal, quash the 
order of the customs authorities con- 
fiscating the dal in question. - 

1 Now coming to the ques- 
tion of issuing a writ of mandamus 
directing the respondents or any of. 
them to deliver possession of the seiz- 
ed dal, we would have found no diffi- 
culty in issuing the mandamus asked 
for if the seized goods had been in the 
possession of the customs authorities. 
But admittedly those goods are in the 
possession of the Port Commissioners. ` 
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In law they have a lien over the goods 
for the rent and other charges due to 
them. Some-one has to pay those char- 
ges before taking possession of the 
goods. Consequently we cannot issue 
a writ of mandamus to the Port Com- 
missioners to deliver the goods in ques- 
tion nor can we issue a writ to the 
other respondents to deliver possession 
of those goods as they are not in pos- 
session of the same. This is undoubt- 
edly a hard case. The appellant has 
been unlawfully deprived of the pos- 
session of his valuable goods because 
of the illegal action of the customs au- 
thorities and thereby he could not ful- 
fil the terms of his contract with the 
Cairo firm as a result of which he 
must have suffered considerable loss. 
In addition, he cannot now take pos- 
session of the goods which were seiz- 
ed from him without paying the char- 
ges due to the Port Commissioners. 
We were given to understand that the 
charges due to the Port Commissioners 
amount to more than the value of the 
- goods themselves. It is only fair and 
just that the customs authorities who 
are responsible for this situation should 
bear the burden; but in this writ peti- 
tion we cannot give any relief in that 
regard. We can only leave the matter 
to the good sense of the customs au- 
thorities to take the appropriate steps 
and avoid possible further litigation. _ 
15. In the result we allow this 
appeal in part and quash the order 
made by the adjudicating officer but 
we decline to grant the writ of man- 
damus asked for. Respondents 1 to 7 
in the writ petition shall pay the costs 
of the appellant in this Court as well 

as -in the High Court. 
i Appeal partly allowed. 


SUPREME COURT 545 
(V 59 C 109) 


(From Bombay: ee 72 Bom. L. R. 
585 


AIR 1972 


J. M. SHELAT, I D. DUA AND S. C. 
ROY, JJ. 
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C. S. & Mfg. Co. v. State of Maharashtra (Dua J.) 





[Pr. 1} S. C. 545 
Criminal P.C. (1898), S. 251 (A) 
(2) — Scope — Sub-s, (2) has to be 


read along with sub-sec. (3). Reading 
the two sub-sections together it clearly 
means that if there is no ground for 
presuming that the accused has com- 
mitted an offence, the charges must be 
considered to be groundless, which is 
the same thing as saying that there is 
no ground for framing the charges. 
This necessarily depends on the facts 
and circumstances of each case and the 
Magistrate is entitled and indeed hasa 
duty to consider the entire material 
referred to in sub-s. (2). ` (Para 15) 
It cannot be said that the Court at 
the stage of framing the charges, has 
not to apply. its judicial mind for con- 
sidering whether or not there is a 
ground for presuming the commission 
of the offence by the accused. The 
order framing the charges does subst- 
antially affect the person’s liberty and 
it cannot be said that the court must 
automatically frame the charge mere- 
ly because the prosecuting authorities 
by relying on the documents referred 
to.in S. 173 consider it proper to insti- 
tute the case. The responsibility of 
framing the charges is that of the court 
and it has to judicially consider the 
question of doing so. Without fully 
adverting to the material on the record 
it must not blindly adopt the decision 
of the prosecution. (Para 16) 
Held that the trial court rightly 
came to the conclusion that the pro- 
secution for the offence charged was 
groundless. Order of discharge made 
by him was eminently just and fair 
order. The High Court therefore was 
in error in reversing that order, (1970) 
72 Bom. L. R. 585, Reversed. 
. (Paras 21, 22) 
Cases Referred: Chronological Paras 
(1968) Cri. Appeal No. 38 of 1968, ~ 
D/- 26-11-1968 (SC), Deokaran 
Das v. State of Bihar 11 
(1966) AIR 1966 SC 43 (V. 53)= 
1966 Cri LJ 71, Nathulal v. State 
of M. P. : 11 
The following Judgment of the 
Court was delivered by 
DUA, J.: These two appeals by 
special leave are directed against the 
order of a learned single Judge of the 
Bombay High Court dated February 
26, 1970 setting aside the order of dis- 
charge dated April 29, 1969 made by 
the Chief Presidency Magistrate, Bom- 
bay in case No. 121/P of 1969 under 
S. 120-B, I P.C. read with S. 7, Essen- 
tial Commodities Act and S. 7 of the 



















said Act against the appellants. In the 
trial court there were four accused, 
(accused no. 1 being Messrs. Century 
inning -and Manufacturing Co., Ltd., 
ombay, running textile 


Executive | | Committee of the 
ills who is A oes charge of pro- 
duction, the Vice-President (Works) 
cdntrolling the production | of cloth 
manufactured by the mills and autho- 
ised to sign statutory retu requir- 
to be submitted by the 
Textile Commissioner and other autho- 
.Tifies, and the Resident (Executive) of 
the two companies |(M/s. Udyog Ser- 
vices Ltd., and M/s.| Shree Services & 
i oa Co). which ‘were working asa 

on agency between. the textile 
mills, the first accused, and: the Tex- 
tile Commissioner at!the material time, 
i.e}, between October, 20, 1964 and June 
20] 1965. Of these two appeals one has 
been presented by the Century Spinn- 
i A & Manufacturing Co, Ltd., and the 
other by the remaining ‘three accused 
persons. The Company runs textile 

ls and as in the correspondence with 
the Textile Commissioner it e pi hee 
ly described .as the Mills, we here- 
Ti r call the appellant no. 1 as the 





2. The’ material facts ecessary 
our purpose lie in a narrow com- 
pass. In the opinion of the Chief Presi- 
denry Magistrate they were:'mostly a 
.matter of common ‘ground | between 
the |parties. In this ‘Court, ‘however, 
certain differences did appear! between 
the rival versions given at thej bar, but 


for 





bei on minor points they, do not 
aff the broad material features of 
the icase. The relevant facts necessary 
for understanding the! real controversy 
may briefly be stated: 

3. The mill manufactures, inter 
alia,|dhotis of a brand [known as Param 


Sukh and it is admittedly governed by 
the provisions of the ‘Essential . Com- 
' modities Act, 1955 (hereafter called 


cluded within the definition of 
tial Commodities’ as contained 
2 of: the Act. Section 3 \(1) em- 
ars the Central Government, if it 
opinion: that it is necessary or 
ient so to do, for maintaining or 
asing the supplies | of any essential 


' the bet Cotton and -woollen | textiles 
are 





for, „regulating or 
ibiting the production, supply and 
ibution thereof and trade and 


Poe 
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ills to the . 


_ retail prices inter 
to be calculated. The term dhoti was . 
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commerce therein. Sub-section 2 (a) 


‘of S. 3 authorises the Central-Govern= 
- ment by an order made under sub-sec~- 


tion (1), to regulate the production or 
manufacture of any essential commo- 
dity. i 

4. In 1946, the Essential Sup- 
plies (Temporary. Powers) Act, 1946 
(XXIV of 1946) was enacted. to provide 
for the continuance, during. a limited 
period, of powers to control. .the pro- 
duction, supply and distribution of, 
and trade and commerce in, certain 
commodities. Under S. 3 of this Act 
the Central Government, so far as it 
considered necessary or expedient for 
maintaining or increasing the supplies 
in any - essential commodity or for 
securing their equitable distribution 
and availability at fair prices; was em- 
powered by order.to provide for regu- 
lating or prohibiting the production, 
supply or distribution thereof. and 
trade and commerce. therein. The 
Central Government under this sec- 
tion, made an- Order called the 
Cotton Textile (Control) Order 1948, 


which it is not disputed, has been con- 


tinued in ‘force under . the subse- 
quent. statutory enactment replac- 
ing the said Act. The last statu- 


tory enactment: continuing that Order 
Act- 


is the Essential Commodities 
Clause 20: of the“ Order empowers 
the: Textile Commissioner from time to 
time to issue directions in writing to 
any manufacturer or class of manu- 
facturers generally, -inter alia, regard- 
ing class or speċifications of cloth or 
yarn which they are to produce , and 
such manufacturers are enjoined - to 
comply with such directions. Clause 22 
of that Order empowers the Textile 
Commissioner to specify the maximum 


prices or the principles on which maxi- | 


mum prices are to be determined and 
the markings to be made. by the manu- 
facturer of specified. class of cloth or 
yarn. In exercise of the powers con- 
ferred upon the Textile Commissioner 
by the said Order, by a Notification 
No. S. C. 3656 dated October 13, 1964, 
he specified the principles upon which 
the maximum ex-factory as well as 
-alia of dhotis were 


defined ‘as meaning any type of .blea- 
ched cloth, whether, mercerised or not, 
of plain weave which complied with 
certain specifications mentioned there- 
in one of which was that it must have 
a width ranging between 71 cm. and 
137 cm. By another notification No. 


i 
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cl. 20. of the said Order, the Textile 
Commissioner laid down that no pro- 
ducer should produce, inter alia, any 
dhoti or saree which did not ‘conform 
to the specification laid down in Sche- 
dule 11-A annexed thereto and item 
94 in that schedule provided that in the 
production of dhotis of superfine varie- 
ty (with which the court is concerned 
in the present case) the yarn used in 
the warp was to be of 100 counts in 
the weft of 120 counts and reeds and 
picks to be 88 and 80 respectively. By 
a third Notification No. S. O. 3658 also 
of the same date in exercise of powers 
conferred -upon him by cl. (22) of the 
said Order, the Textile Commissioner 
directed that each piece of cloth the 
ex-factory price in ‘respect of which 
had been specified must be stamped in 
a particular manner, containing, inter 
alia, the words ‘controlled cloth’ in red 
colour. These notifications, it is not 
disputed, though dated October 13, 
' 1964 were to take effect from October 
20, 1964. Within a few days after the 
date of these three notifications it was 
realised by the office of the, Textile 
Commissioner that they would work 
hardship in respect of yarn which was 
already on beams in the various mills 
manufacturing dhotis, sarees and long 
cloth, The Textile Commissioner, 
therefore, by his circular letter dated 
October 30, 1964 granted temporary 


relaxation from the notifications nos. . 


-S. O. 3656 and 3657 permitting all mills 
holding stocks of yarn on beams to 
manufacture dhotis out of such beams 
against their control obligations even 


though the varieties so manufactured . 


did not conform to the notified specifi- 
cation, provided that no production of 
the varieties not specified in the said 
notifications (Nos. S. O. -3656 and 3657) 


should take place-on or after Novem-. 


ber 10; 1964 without the specific pèr- 
mission of the Textile Commissioner. 
A few days later the office of the Tex- 
tile Commissioner seems ‘to have rea- 
lised another hardship occasioned to 
the textile mills as a result of.the three 
notifications. The Textile Commis- 


sioner, thereupon, by a circular letter. 


dated November 2, 1964 ‘directed as 
per paragraph 17 (i) that where a mill 
had been manufacturing any dhoti of 
constructional particulars not falling 
strictly within the specifications pres- 
cribed in the control order, the Tex- 
tile Commissionér would permit the 


sioner with full 
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S. O. 3657: of the’ same. date, in exer. f 
cise of powers:conferred upon him by. 


mill, on application, to continue to 
manufacture such varieties provided 
that the mill had been. traditionally 
manufacturing the same for a period 
of not less than three years continu- 
ously, prior to October 1964. It was 
added in‘ that letter. that the mills 
could apply to. the Textile Commis- 
details for approval 
and issue of Deviation Orders. 


5. The appellant mill, in reply 
to a letter dated December 3, 1964 
written by the office of the Textile 
Commissioner seeking information on 
some points regarding certain sorts or 
varieties of textile product stated on 
December 7, 1964 that the variety of 
their Param Sukh dhoti was under 


. production at that time but the same 


would stop as soon as the stock of 
existing beams was exhausted. It. was 
added. in that letter that the mill had 
already started manufacturing dhotis 
of. constructional particulars in confor- 
mity with those provided by the Tex- 
tile Commissioner which would replace 
the said: Param Sukh dhoti. According 
to. the High Court, it is common ground 
that the. mill.went on manufacturing 
Param Sukh dhotis which did not com- 
ply with the specifications notified by 
the Textile Commissioner even after 
Si stock of beams had been exhaust- 


6. On February 11,- 1965 the 
mill by writing signed by the second 
accused applied to the Textile Com- 
missioner for .the necessary Deviation 
Order pursuant to the circular letter 
of November 2, 1964. On 7/11th March, 
1965 the office of the Textile Commis- 
sioner asked the appellant mill for in- 
formation regarding the 
figures of dhotis for. the preceding 
three years for examining its claim. 
On March 13, 1965 the necessary pro- 
duction ‘figures for 1962, 1963 and 1964 
were furnished and a request was made 
for early grant of the necessary Devia- 


. tion Order. On April 12, 1965 the mill 


sent to the office of the” Textile Com- 
missioner a statement showing month- 
wise production of Param Sukh dhotis 


during the preceding three years end-- 


ing with December, 1964. On May 28, 


“1965 the fourth accused wrote to the 


Textile Commissioner that from per- 
sonal discussion between the repre- 
sentative of the mill and the officers 
of the Textile Commissioners Office 
there appeared to be some misunder- 
standing that Param Sukh dhotis were 


a a 


production: 













ing manufactured by the mill during 


ted that as a . matter of fact the 
ill has manufactured these Param 
dhotis up to December, 1964 and 
the first quarter, of 1965, they had 
arted the manufacture of a new 
quality known as Sukh Data. It was 
rther added that the mill; had start- 
production of the old specification 
otis for which a. request had been 
de to the Textile Commissioner’s 
Office for the grant of Deviation Order. 
T. . As per letter despatched on 
y 31, 1965 the mill was called upon 
to} intimate the office of|the Tex- 
i Commissioner. the quantity of 
Param -Sukh‘dhotis of the construc- 
tidnal Pattern (100 warp, 120 waft, 
88) reed and 84| picks) | produced 
mọnthwise and packed after October 
20| 1964. The mill, it. appears, had ʻa 
personal discussion, . through accused 
No. 4 and pursuant thereto has already 
ished the necessary information 
April 12, 1965. Thereafter on June 
25, 1965 the Textile Commissioner is- 
sued the Deviation! Order for which 
prayer had been made on February 11, 
1965 permitting the manufacture of 
Param Sukh dhotis! of the aforesaid 
constructional particulars. 'A warn- 
ing letter of the same date was, how- 
ever, also sent to the mill along with 
Deviation Order. As the Deviation 
er dated 25-6 didnot mention that 
mill was permitted to mahufacture 
Param Sukh dhotis-‘of the aforemen- 
tioned constructional: particulars with 
a width of 140 cms. 'the mill] on June 
30, 11965 asked for this variation in the 
Deviation Order and the .Textile Com- 
mistioner issued oes Devia- 
tion Order dated 23/26 Jv 
permitting the mill .to manufacture 
Param Sukh ‘dhotis of the aforesaid 
constructional particulars. having a 
widh of 140 cms. In view of these two 
Deviation Orders the prohibition on the 
production of Param !Sukh dhotis ap- 
to have stood removed.-with re- 


on 












moved with effect from June i 
when the first Deviation Order! was is- 
sued} and the mill had contravened 


notification No. S. ©. 3657 between 
October 20, 1964 when the statutory 
control was imposed and June 25, 1965 


ufacturing Param Sukh dhotis 


t 





y, 1965 


25, 1965 
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with the aforementioned constructional 
particulars which did not tonform to 
Schedule TI-A to the said notification 
and also by stamping them as con- 
trolled cloth. It is further the prosecu- 
tion case that the mill had contraven- 
ed notification No. S. O. 3658 read with 
notification No. S. O. 3656 between the 
aforesaid . dates by manufacturing 
Param Sukh dhotis with the width of 
140 ems. and by stamping them as 
controlled cloth. All the four accused 
persons were, therefore, charged with 
criminal conspiracy under Sec. 120-B 
Indian Penal Code read with Section 7 
of the Act and also for the substantive 
offence under Section 7. 


8. There is no dispute that the 
mill did not stop the manufacture of 
Param Sukh dhotis of the aforesaid 
constructional particulars with a width ` 
of 140 cms. between October 20, 1964 
and June 25, 1965. It was, however, 
contended on behalf of the appellants 
that the exemption granted to the 
mill by the Deviation Order was re- 


$n 


trospective in nature and related back ~“ 


to the date of imposition of statutory 
control and, therefore, no offence was 
committed by them. 


9. The other pleas taken by 
the accused and canvassed at the bar 
of this Court were — (i) that the Tex- 
tile Commissioner had: condoned the 
offence, if any committed, as per Devia- 
tion Order dated June 25, 1965 in 
which only a warning was given to the 
mills, and (ii) that there was no mens. 
rea on the part of the accused. We 
are not referring to the points raised 
in the Courts below and not pressed 
before us. i 


10. The trial Magistrate took 
the view that the Deviation Orders is- 
sued in favour of the mill clearly 
stated that it was exempted from 
compliance with the. directions con- 
tained in Para 8-A read with Sche- 
dule II-A of the notification dated 
September 22, 1949 with the result 
that it must be held that as far as the 


‘mill is concerned those directions had 


not at all been ‘issued with respect to 
Param Sukh dhotis of 140 cms. and 
having constructional -particulars in 
question “were concerned. On this 
view the mill could not be said to have 


contravened the three notifications 
imposing the statutory control, by 
manufacturing the disputed varieties 


of Param Sukh dhotis from October 20, 
1964 to June 25, 1965. Therefore, 
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none of the accused persons could be 
held to have committed the- offence 
complained of. f 

11. The.Court did not consider 
it necessary to deal with the other 
contentions raised by .the parties- 
But-as those points had been argued, 
the Court deemed it proper to record 
its findings thereon. The contention 
that’the defaults committed by the 
mill were condoned by the warning is- 
sued with the first Deviation Order 
dated June 25, 1965 was accepted: by 
the trial Court which, after a brief 
discussion, came to the conclusion that 
the Textile Commissioner’s office was 
never misled on any ans and as 
dropped the matter er giving . 
warning about future defaults. This 
condonation in the view of the Court 
rendered the prosecution ` unsustain- 
able, even if the Deviation Orders 


could not be taken to have permitted . 


the continuous production from the 
date of the imposition of the statutory 
control. The contention of the pro- 


secution that the Textile Commis- 


sioner’s Office was incompetent to 
condone the default was not accepted. 
The argument on behalf of the accus- 
ed that the mill had made no profit by 
the commission of the alleged offence 
and that there was, therefore, no mens 
rea was next considered by the Court- 
The contention of the prosecution that 
profit motive is irrelevant for consider- 
ing the contravention of the control: 
orders appeared prima facie attrac- 
tive but in view of the decisions of 
this Court in Nathulal v. State of M. 
P., AIR 1966 SC 43 and in the case 
of Deokaran Das v. State of Bihar, 
Criminal Appeal No. 38 of 1968, D/- 
26-11-1968 (SC) (unreported) the trial 
Court held, to quote its own words: 
“the mill must be deemed not to have 
committed ány offence for any part 
of the relevant period, if the operation 
of the Deviation Orders is taken to re- 
late back to the’ date of imposition of 
the statutory control, while it- should 
be taken to have committed no offence 
- from the date of his application, if the 
Deviation Orders are not deemed ‘to 
be retrospective in their operation. 

if the accused had a bona fide belief 
that they were entitled to the Devia- 


tion Order and, therefore entitled to. 


manufacture the dhotis then there 
being no gulity mind or intention to 
contravene the provisions of. the con- 
trol order they could not be held 
Viable. The last.point on the question 





. charge, 


es e UU p 
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whether the three notificattions were 
Taid before both the Houses of Parlia- 
ment does not concern us now, be- 
cause at the bar this point was not 
pressed on behalf of the appelant. 


‘The trial Court discharged. all the 


accused on the aforesaid conclusions. 
The trial Court, it may incidentally 
be mentioned, was also impressed by 
the contention on behalf of the accus- 
ed Nos. 3 and 4 that the contravention, 
if any, was committed by the mill and 
not by them, there being no material 
that these two accused persons were 
also controlling the production of tex- 
tiles along with the accused No. 2 or 
were otherwise responsible for the 
manufacture of the traditional variety 
of Param Sukh dhotis. As far as accus~ 
ed No. 4 is concerned the trial Court 
observed that there was no evidence to 
show that Messrs Shri Services and 
Trading Co., were in any way concern- 
ed with the production of cloth in the 
mill or had any hand in controlling its 
manufacture. In the absence of such 
evidence accused No.4 as resident ex- 


. ecutive of the liaison agency could not 


be taken to have any connection with 
the production or the manufacture of 


.the dhotis in question. The argument 


that accused No. 4 had some per- 
sonal discussions with the officers in 
the Textile Commissioner’s Office did 
not induce the Court to hold that he 
had any connection with the manufac- 
ture or production of the dhotis in 
question. i 


12. On revision by the State of 
Maharashtra against. the order of dis- 
the High Court set aside that 
order and directed the Magistrate to 
frame charges against the accused 
under Section 120-B, Indian Penal 
ries as well as under Section 7 of the 

ct. 


At the outset, the High Court ex- 
pressed its clear view that the Textile 
Commissioner’s Office was not desir- 
ous of pursuing the matter of the alleg- 
ed irregularities of the appellant in 
continuing to manufacture Param Sukh 
dhotis which did not comply with the 
notified: specifications even after 
October 20, 1964. That - office was, 
according to the High Court, satisfied 
with the warning it had issued on 
June 25, 1965 and this matter was 
raked up almost two years later when 
the Police filed the charge-sheet dated 
June 30, 1965. But the charge-sheet 
having been filed and criminal pro- 
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ceedings initiated, in the view of the 
Hi : a the law, had .to| take its 
co 

13. The High Court then consi- 
tion 251-A, Criminali P. C.. After ad- 
verting to some reported cases and 
peed cae that section with Sec- 
207-A and 209,; Criminal P. C. 
3 took the view ‘that under Sec- 
tion! 251-A (2) the accused could only 
be discharged if, to quote its own words 
tho |reasonable persons could jcome’ to 








the | conclusion that; there was any 
ground whatsoever to sustain the 
charge against the accused.” The High 
Cou concluded that the , charge 
agai the accused in this case could 
not be said to be groundless if it took 


the counsel five days to convince the 
trial| Magistrate that it was SO, and it 
took two and a half days for the' counsel 
to attempt to’ convince} the High Court 
that. the charge was groundless. That 
, however, did not base its deci- 
In its opin- 
l the - documents referred to in 
Section 207-A, Criminal P. Č. were 
the Magistrate who. had,jafter a 
written a ‘lengthy 

















judgrhent, but without discussing the 
staternents of. witnesses recorded by 
the Police under Sec. 161,' Criminal `P- 
"C. is was considered to be one in- 
firmity which exposed the order of 
dischdrge to attack on revision. 

‘the High Court the counsel for the 


accused did not submit that the Devia- 
retrospective lin the 
at it condoned the offence: that 
was contended to! be. retrospec- 
cause the mill jwas told that 
‘exemption would be granted if cer- 
tain jconditions:. were: satisfied and 
there was, therefore, no offence com- 
mitted Though the High, Court : did 
not consider this submission ,to be 
ed aside, or liable to bellightly brush- 


‘sense 
order 
tive. 


ed asi that Court was equally un- 
able tg hold that no reasonable per- 
son could - possibly take a contrary 
view: |This was one of the grounds on 
which the High Court did not agree 
with the order of discharge. The, High 
Court er observed that the} trial 

as i called upon at ha i 

a the aE o ecide 
finally whether on a tru construction 
notification, the circular letter 
' correspondence, |, there would, 
ain ‘conditions being satisfied, 
exemption from the operation 
of the control order and T would 





dered the -scope and effecti i of Sec-. 


itial, 


A-I. BR. 


therefore, be no offence at all. This 
question, according to the High Court, 
required a full argument atthe hearing 
of the case, after the framing of the 
charge. In expressing a final opinion 
at that stage the Magistrate .had, in 
the view of the High Court, exceeded 


-his jurisdiction under Sec, 251-A (2). 


Similarly, on the question of mens 
rea also a contrary view was consider- 
ed by the High Court to be not only 
possible but highly probable and for 
this reason it did not agree with the 
learned Magistrate’s conclusion that 
the charge was groundless. That 
Court finally observed that hay- 
ing regard to the documents refer- 
red to in Section 173, Criminal P. C. 
there appeared a-certain consistency 
of conduct or even collaboration 
amongst the accused persons so far as 
the alleged contravention of the con- 
trol order is concerned and under the 
circumstances it could not be said that 
the charge of conspiracy was ground- 
less. It was on this reasoning that the 
order of discharge was set aside and 
the case remanded to the Court of the 
Chief Presidency Magistrate. These 


appeals’ have been., presented under 
- Article 136. | 
14. * In this Court we have been 


taken through the relevant material 


‘on the record and it is strongly con- 


tended on behalf of the appellants that 
the High Court has. taken an errone- 
ous view of law and has also exceed- 
ed its power under revisional jurisdic- 
tion and that'the judgment under ap- 
peal has resulted in failure of justice. 


15. We may first dispose of 
the argument on the meaning and 
scope of Section 251-4, Criminal P. C. 
This section reads:: 

."(1) When, . in any case instituted 
on a Police report, the accused appears 
or is brought before a Magistrate at 
the commencement of the trial, such 
Magistrate shall satisfy himself that 
the .documents referred to in Sec- 
tion 173 have -been furnished to the 
accused, and: if he finds that:the accus- - 
ed has not been furnished with such 
documents or any of them, he shall 
cause them to be so furnished. 

(2) If, upon consideration of all 
the documents referred to in Sec- 
tion 173 and making such examination, 
if any, of the accused as the Magis- 
trate thinks necessary and after giving 
the prosecution and the accused an 
opportunity of being heard, the Magis- 
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trate - considers the charge against the 
accused to be groundless, he shall dis- 
charge him. ` 

(3) If,- upon such documents Being 
considered; such examination, if any, 
being ‘made and the prosecution and 
the accused: being given an opportu- 
nity of being heard, the Magistrate is 
of opinion that there is ground: for 
presuming that the. accused has com- 
mitted an offence triable under this 
Chapter,. which such “Magistrate is 
competent to try, and which, in his 
opinion, could be adequately punished 
by him, he shall frame in writing _ a 
charge against the accused. 


(4) The charge shall. then be read | 


and explained to the accused and he 
shall be asked whether he is guilty or 
claims to be tried. .. 


(5) If the accused pleads guilty, 
the Magistrate shall récord the-plea 
and may, in his discretion, convict him 
thereon. 

(6) If the accused refusés to plead, 
or does. not’ plead, or claims’ to be 
tried,. the magistrate shall fix a date 
for the examination of witnesses. 

(7) On the date so fixed the 
Magistrate shall proceed to take: all 
such evidence as may be produced i in 
support of the prosecution: ; 

Provided that the Magistrate may 
permit the cross-examination of any 
witness to be deferred until any other 
witness or 
mined, or recall any witness for fur- 
ther cross-examination. ` 

(8) The accused .shall then be 
called upon to enter upon his defence 
and produce his evidence: and if the 
accused puts in any written statement, 
the Magistrate shall file it with the re- 
cord. 

(9) If the avcliced: after he has 
entered upon his defence, applies to 
the Magistrate to issue any process for 
compelling - the attendance of any 
witness for -the purpose of exa- 
- mination or  cross-examination or 
the production. of any documents 
or other thing, the Magistrate shall 
issue such process unless he con- 
siders that such. application should be 
refused on the ground that it is made 
for the purpose of _ vexation or delay 


or for defeating the ends of justice. 


Such ground shall be recorded by him 
in writing: i 

, Provided that, alian the kened 
has cross-examined or had : 


witnesses have been exa-. 


the 
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opportunity of cross-examining any 
witness after the charge is framed, 
the attendance of such witness shall 
not be compelled under this section, 
unless the Magistrate-is satisfied that 
it is necessary for the purpose of 
justice. ; 
(10) The Magistrate may, before 
summoning any witness on such ap- 
plication under sub-section (9), re- 
quire that his reasonable expenses in- 
curred in attending for the purpose of 


the trial be deposited in Court. 


(11) If-in any case under this sec- 
tion in which a charge has been fram- 
ed, the Magistrate finds the accused 
not guilty he shall record an order of 
acquittal. 

(12) Where in any case under this 
section, the Magistrate does not pro- 
ceed in. accordance with the provisions 
of Section 349 or Section 562, he 
shall, if he finds the accused guilty, 
oe sentence upon (him) according to 
aw 

(13) Ina case ‘where a previous 


‘conviction is charged under the provi- 


sions of . Section :221, sub-section (7), 
and the accused does not admit that he 
has been previously convicted as 
alleged inthe charge, the Magistrate 
may, after he has convicted the said 


accused under sub-section (5) or sub- 


section (12), take evidence in respect 
of the alleged previous conviction, 
and shall record a finding thereon.” 

Though at the bar of this Court as 
also in the High Court considerable 
arguments and discussion centered 
round this point, in our opinion, the 
construction and meaning of this sec- 
tion so far as relevant for our purpose 
does not present any difficulty. Under 
sub-section (2), if upon consideration 
of all the documents referred to in 
Section. 173, Criminal P. C. and exa- 
mining the accused, if considered 
necessary by the Magistrate and also 
after hearing both sides, the Magis- 
trate considers the charge to be 
groundless, he must. discharge the 
accused. This sub-section has to be 


read along with sub-section (3), accord-| 


ing to which, if after considering the 
documents and hearing’ the accused, 
the Magistrate thinks that there is 
ground for presuming that the accus- 
ed has committed an offence triable 


‘under Chapter XXI of the Code with- 


in the Magistrates competence and 
for.which he can punish adequately, 
he has to frame in writing a charge 
against the accused. Reading the 
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sub-sections together, it clearly 
me that if there is no ground for 
presuming that the accused has com- 
mitted an offence, the charges must be 
cohs$idered to be groundless, | which is 

e| same thing as saying that there 
is no ground for framing the charges. 
This necessarily depends on the facts 
and| circumstances of each case and 
the] Magistrate is entitled and indeed 
basia duty to consider fhe entire 
material referred to in sub-section (2). 
On hot view that we have taken, we 

















do not consider it necessary to re- 
fer to the various decided cases cited 
at the bar of this Court or discussed 
in the judgment of the High Court. 


16. Coming now to the facts 
of this case, in our view, the |question 
principally depends on the scope and 
effe¢t of the notification dated 'Septem- 
ber 22, 1949, the circular dated Novem- 
ber |2, 1964 and the' Deviation Order 
dat June 25, 1965. If, on this 
sal the Court comes to the con- 

on that there is; no ground for 
presuming that the accused has com- 
mitted an offence, then it can appro- 
priately consider the charge to be 
groundless and discharge the ‘accused. 
Thej argument that the Court at the 
stage of framing the | charges! has not 


to apply. its judicial; mind for -con- 
a whether ori not there isa 











d for presuming the commission 
e offence by the! accused, is not 
supportable either on the plain langu- 
pi the section or on its judicial in- 
etation or on any other recognis- 


i charges does subst 
possib the person’s liberty and it is not 





ible to countenance the view that 
ourt must automatically: frame 
e charge merely because the prose- 
i authorities, by! relying: on the 
ents . referred to| in Section 173, 
consider it proper to institute the case. 
The | responsibility of t and f the 









he |material on thej record it must 
„not [blindly adopt thei eal of the 


T. Having cleared the 'ground 
legal position under Sec- 
tion 251-A, Criminal P. C. we now 
proceed to consider the effect of the 
relevant notifications and’ other| orders 
emanating from the office of the Tex- 
tile |Commissioner. The notification 


| 


+! 
ł 
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2, 1964, so far as 
our purpose, reads as 


dated November 
relevant for 
under :— 

“17. Constructional particulars off 
dhotis and sarees. 

(i) Some mills have represented 
that they have been manufacturing 
certain types of dhoties and sarees 
which do not fall strictly within the 
constructional particulars prescribed 
in the Control Order. Where a mill 
has been manufacturing any dhoti 
or saree of constructional particulars 
not falling within the _ specifications 
given in the Control Orders, the Tex- 
tile Commissioner will permit the mill 
on application to continue to manufac- 


ture such varieties provided the mill © 


has been traditionally manufacturing 
the same varieties of dhoties and/or 
sarees for a period not less than three 
years continuously prior to October, 
1964. Mills may apply to the Tex- 
tile Commissioner with full details for 
approval and issue of deviation 
orders,” l l 

This order clearly permits the mill in 
question to continue to manufacture 
Param Sukh variety of dhotis if it had 
been traditionally manufacturing the 
same for a period of not less than 
three years continuously prior to 


October, 1964. The mill was, however, 


required to apply to the Textile 
Commissioner with full details for ap- 
proval and issue of Deviation Orders. 
The right to continue to manufacture, 
in our opinion, was expressly confer- 
red by this order and the application 
with details for approval and issue of 
Deviation Orders was merely a pro- 
cedure prescribed for the convenience 
of the authorities to check up that the 
Tight thus conferred was being correct- 
ly exercised by the mill concerned. 
The Textile Commissioner was not 
vested with any choice or discretion to 
refuse permission if the condition was 
satisfied. 

18. On October 30, 1964 the 
Textile. Commissioner’s Office has is- 
sued a circular addressed to all com- 
posite mills, in which, after making a 
reference to the notifications Nos. S. O. 
3656 and 3657 of October 13, 1964, and. 
to D. O. No. CER/1164 of the same date, 
it was stated that it had been brought 
to the notice of that office that some 
mills were having some stocks of yarn 
on ready beams which did not conform 
to the specifications laid down for 
dhotis, sarees and long cloth. In view 
of this situation the earlier orders were 


tx 





1972 


temporarily relaxed. The circular 
said, to quote its. ‘own words: “In 
temporary relaxation of.the above 
order it has, therefore, been -decided 
to permit all mills holding such stocks 
of yarn on beams, to manufacture 
Dhotis, Sarees and Long Cloth out of 
such beams and adjust the same 
` against their control obligations, even 
though the varieties so manufactured 
are not ‘conforming to the required 
` specification; provided that no produc- 
tion of varieties not specified in the 
above notifications takes place’ on or 
after the 10th November, 1964 with- 
out specific permission of the under- 
signed. This circular concluded with 
the direction that the, specifications 
and quantities of - Dhotis, Sarees and 
Long Cloth so produced upto Novem- 
ber 10, 1964, should be communicated 
to the Textile Commissioner’s Office 
by 25th November, 1964. It is note- 
worthy that before the 10th Novem- 
ber, the notification of 2nd November 
had permitted the mills traditionally 
_-manufacturing dhotis or sarees’ of 

different constructional particulars to 
. do so provided the traditional manufac- 
ture could be traced back to a period 
of three years continuously prior to 
October, 1964. 

19. The appellant mill claims 
to have been traditionally so manufac- 
turing Param Sukh dhotis and, there- 
fore, according to the submission urg- 
ed on its behalf, the appellant mill 
was entitled to continue to manufac- 
ture Param Sukh dhotis. It may be 
recalled that on February 11, 1965 
the appellant had actually applied to 
the Textile Commissioner for a 
Deviation Order which was issued on 
„June 25, 1965. It is no doubt true 
” that on the same day the office of the 
Textile Commissioner had also written 
to the mill that the manufacture of 
dhotis sort Param Sukh having the 
particulars viz: 100s-120s, 88-84 with- 
out obtaining the necessary Deviation 
Order was a violation of the Cotton 
Textile (Control) Order, 1948: but in 
the same communication it was added 
that since the said sort was a traditional 
one; being continuously under manu- 
facture by the mill for three years prior 
_ to October 20, 1964 a D. O. was being 
” separately issued. Though the mill 
was cautioned against repetition of 
such irregularity it nevertheless indi- 
cates that this irregularity was not 
considered sufficiently serious to call 
for prosecution. j material 
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we have no hesitation in holding that 
the Textile Commissioner had felt ful- 
ly satisfied that there was no cogent 
ground for prosecuting the appellant 
for any alleged violation of the noti- 
fications issued on October 13, 1964. 


- 20. Tt was contended before 
us on behalf of the respondent that 
the contravention of the notification 
being a cognizable offence, the fact 
that the Textile Commissioner did not 
consider it proper to prosecute the 
accused person was wholly irrelevant 
for considering the legality of the in- 
stitution of criminal proceedings by 
the Police and that if there was actual- 
ly an offence, then the Police was ful- 
ly justified in instituting the present 
proceedings even though more than 
two years had elapsed since the viola- 
tion of the notifications. 


` 21.. We agree that the Police 
authorities are not bound by the de- 
cision of the Textile Commissioner not 
to take steps to prosecute the appel- 
lant company and even after the ex- 
piry of more than two .years the 
Police could technically initiate the 
present proceedings, there being no 
legal bar. We are, however, inclined 
to think that the Textile Commissioner 
having felt satisfied that. the appel- 
lants’ case fell within the notification 
of November 2, 1964 ‘as is clear from 
the Deviation ‘Order actually issued 
by this office, the appellant must be 
held not to have violated any provi- 
sions of the notification dated October 
13, 1964 with any guilty mind assum- 
ing there was technical violation there- 
of. We are unable to hold that there 
was any mens rea on the part of the 
appellant. mill with the result that the 
prosecution for the offence charged 
must be considered to be groundless. 
In other words, there was no ground 
for presuming the appellant company 
to be guilty of the criminal offence 
charged. The learned -Chief Presi- 
dency Magistrate, in our opinion, right- 
ly came :to this conclusion on the 
material on the record and he did not 
exceed his jurisdiction in doing so. 
That, for .an offence violating the 
Essential Commodities Act, mens rea 
is necessary, has been decided by this 
Court in Nathulal’s case (supra) and 
no argument to the contrary was ad- 
dressed at the bar. It may be borne 
in mind that in this case there. is no 
question of any further evidence be- 
ing led for bringing home the charge 








Ie the appellants. If on the existing 
aterial there is no ground for pre- 
uming them to be guilty then: there 
gan hardly be any point in framing 
harges and going through! the forma- 
ity of a trial and then acquitting 
em. Such a course would merely 
esult in unnecessary hardssment to the 
appellants without serving the cause 
f justice. 
22. The order of, discharge 
made by the Chief Presidéncy Magis- 
ae did not suffer from ‘any serious 
legal infirmity and it was eminently 
ee and fair order. The High Court 
as, therefore,- clearly in error in re- 
versing that order on revision and the 
reasons given by it in support thereof 
re unsustainable. The impugned 
iieement will cause grave ‘injustice to 
the anpellants. 
23. The result, therefore, is 
that these appeals must succeed and 
lowing the same we set aside the 
der of the High Court and restore 
at of the learned Chief, Presidency 
agistrate discharging the. appellants. 
Appeals allowed. 
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ri M. SIKRI, C. J., J. M. SHELAT, 
N. RAY, I. D. DUA, D. G. PALE- 
KAR AND G. K. MITTER, JJ. 

P. R. Nayak, Appellant v. Union 
of India, Respondent. 

Civil Appeal No. 875 of 1971, D/- 
7-12-1971. 

Civil Services — All India Servi- 
ces (Discipline and Appeal) Rules 

969), R. 3 (1) — Suspension of the 

ember of the service — Initiation of 

ciplinary proceedings is, condition 

ecedent. AIR 1971 S.C. 823 Over- 

led; 1971 Ser LR,508 (Delhi) Revers- 
ef AIR 1967 SC 1274, Explained. 
(Paras 15, 18, 19) 

{Per Majority — A. N. Ray and 
= K. Mitter, JJ. Contra.):—:-An order 
of suspension of the delinquent mem- 
ber of the service made before the 
attual initiation or commencement of 
disciplinary proceedings, is bad being 
violative of R. 3 (1). The operation of 
3 (1) is restricted only to'those cases 
which the Government concerned is 


possessed of sufficient material whe- 
er after preliminary investigation or 
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otherwise and the disciplinary pro- 
ceedings have in fact commenced and 
not merely. when they are contemplat- 
ed. (Paras 15, 18, 19) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 823 (V 58)=: 
1971 Lab IC 487, Govt. of India, 
Ministry of Home Affairs v. 
Tarak Nath Ghosh 15, 16, 17, 
19, 63 
(1970) AIR 1970 SC 214 (V 57)= 


(1970) 2 SCR 657 = 1970 Lab 
IC 271, State of Punjab v. 
Khemi Ram 70 


(1967) AIR 1967 SC 1274 (V 54)= 
(1967) 2 SCR 566, S. Govinda 
Menon v. Union of India 15, 16, 

H 17, 62 

(1967) ATR 1967 Pat 81 (V 54)= 
ILR 45 Pat 749, Tarak Nath 
Ghosh v. Govt. of India, Minis- 
try of Home Affairs New Delhi 19 

(1964)) AIR 1964 SC 787 (V 51)= 
(1964) 5 SCR 431, R. P. Kapur 
v. Union of India 

(1964) AIR 1964 SC 1854 (V 51)= 
(1964) 5 SCR 190, Champaklal 
Chimanlal Shah v. Union of 
India 


M/s. C. K. Daphtary and B. R. L. 
Iyengar, Sr. Advocates, (M/s. J. C. Tal- 
war, S. C. Patel and Bishamber Lal, 
Advocates, with them), for Appellant; 
Mr. Niren De, Attorney-General for 
India, and Mr. O. P. Malhotra, Sr. 
Advocate, (M/s. Ram Panjwani and 
S. P. Nayar, Advocates, with them), 
for Respondent. 

The Judgment of the Court was 
delivered by 


DUA, J.: (for himself and on be- 
half of S. M. Sikri, J. M. Shelat and 
D. G. Palekar, JJ.): This appeal on 
certificate of fitness granted by a Divi- 
sion Bench of the High Court of Delhi 
under Art. 133 (1) (ec) of the Constitu- 
tion is directed against its judgment 
and order dated May 6, 1971 dismiss- 
ing the appellant’s writ petition under 
Art. 226 of the Constitution. 


2. The appellant joined the 


- Indian Civil Service after being select- ` 


ed pursuant to his success at the com- 
petitive examination held in London 
in 1934. He underwent the necessary 
period of probation and was thereafter 


duly admitted to the said Service. He © 


signed the necessary covenant with 
the then Secretary of State for India. 
He arrived in India on November 25, 
1935. Itisnot disputed before us that 
according to Fundamental Rule 56 (f} 
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Oil Corporation and : 
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the appellant. as a member ‘of the 


Indian Civil Service had to retire after. 


35 years of service counted from the 
date of his arrival in India subject to 
the proviso that if he 
of 35 years service. held his post for 
less. than five. years, he might, with 
the sanction of the President of India 
be permitted to: retain his post until 
he had held it for five years. The ap- 
pellant’s date of retirement in the nor- 
mal course would thus be November 
25, 1970 and this is not controverted 
this Court. 

3. The appellant was appoint- 
ed as Managing Director of the Indian 
Refineries- Ltd., a Public Sector under- 
taking’ in October, ‘1963: He was appoin- 


ted as Chairman and Managing Director , 


of the said undertaking and he continu- 
ed to hold that office till August, 1964 
when he was appointed as Chairman 
of the Oil and Natural Gas Commis- 
sion. In January, 1965 he was ap- 
pointed as-Secretary to the. Govern- 
ment of India in the Ministry of Petro- 
„ieum and Chemicals and. in February, 
a he -was appointed as Secretary in 

the Ministry of Works, Housing and 


Urban Development. In the meantime `` 


in June, 1967 reference was made to 
Shri S. N. Rao, the Central Vigilance 
Commissioner, to inquire into the cir- 
cumstances necessitating change in the 
alignment of the pipeline of the Indian 


Oil Corporation in the coal-field areas - 


of Bihar and West Bengal. The report 
submitted by Shri S. N. Rao in April, 
1970 did not contain any finding ad- 
verse-to the appellant. It appears that 
the Parliamentary Committee on 
Public Undertakings had also examin- 
ed the Pipeline Division of the Indian 
submitted its 
report to Parliament on April 30, 1970. 
As in this report there were some 
findings adverse to the appellant the 
Government framed 9 charges against 
him and referred them for. advice to 
Shri S. Dutt, the Central‘ Vigilance 
Commissioner, who, for certain per- 
sonal reasons, declined to give any 
advice. In the meanwhile the Govern- 
ment had in August, 1970 appointed a 
one’ man Commission . consisting of 
Shri J. N. Takru, a retired Judge of 


a the Allahabad ‘High Court under the 


Commissions of Enquiries Act,. 1952; 
for enquiring into several matters aris- 
ing out of the report of the Parliamen- 
tary Committee on Public Undertak- 
ings. When Shri S. Dutt déclined to 
give his advice the Government in the 
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-had at the end 


‘ember 16, 


‘Pipeline -projects 
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Ministry of Petroleum and Chemicals 
in October, 1970 referred to the Takru 
Commission for advice, the question 


_ whether prima facie charges had been 


made out against the appellant. ‘The 
charge-sheet containing nine charges 


. against. the appellant were also for- 


warded to- that’ Commission. On No- 
vember 7, 1970 the - „Government of 
India intimated Shri’ J. N. Takru that 
he was further required to suggest if 
any other charge or charges appeared 
to him to have been prima facie made 
out against the appellant. The Takru 
Commission examined 14 charges 


. against the. appellant and before start- 


ing the enquiry required him on Nov- 
1970 to submit his writ- 
ten statement in defence. The ap- 
pellant submitted ‘his explanation 
in more communications than one. 
They were dated 7th and 19th 
December, 1970. and 5th January, 
1971. Shri Takru submitted to the 
Government’ an interim report on 
January 13, 1971 im. which prima 
facie case against the appellant in res- 
pect. of majority of the charges was 
stated to havé been established. It was 
in. these circumstances that it was 
decided to hold disciplinary proceed- 
ings against the appellant and with 
that end in view an order’ suspending 
him was. passed.on March 23, 1971. 


4, In the meantime, on Novem- 
ber 3, 1970 the appellant had written 
to Shri B. Sivaraman, Cabinet Secre- 
tary the following letter: 


“Shri J. N. Takru is enquiring into 
certain matters: connected with the 
of the .Indian Oil 
Corporation, on which the Public 
Undertakings Committee of Parliament 
had made a report in April. 1970: These 
matters cover certain allegations 
against me, in respect of which I have 
not so far had an opportunity of hav- 
ing my say. I understand that Shri 
Takru has been requested to advise 
Government within the next few 
months on whether there is any prima 
facie basis for these ‘allegations. In 
doing so, he will give me an opportu- 
nity to explain my point of view, 
where necessary. On the basis of Shri 
Takru’s report, Government will take 
a decision on what further. action, if 
any, is needed. To facilitate such a 
course, I am willing to accept an ex- 
tension of service by about 4 months 
from the 25th November, 1970, the 
date of my retirement otherwise, 
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hould, government decide to grant 
ch extension.” 


5. On November i 1970 the 


resident of India passed the follow- . 


ing order extending the appellants 
rvice upto March 25, 19771: i 
“The President is pleaşed to order 
der the proviso to F. R- 56 (f) that 
e services of Shri P. R; Nayak, a 
ember of the Indian Civil Service, 
ho completed 35 years of service on 
e 25th November, 1970, shall be ex- 
nded upto the 25th Marċh, 1971.” 
e order of suspension dated March 
3, 1971 reads as under: | 
‘Whereas disciplinary ‘proceedings 
. against Shri P. R. Nayak, ICS are con- 
templated; . 
AND WHEREAS the! President, 
dfter carefully considering the availa- 
le material, and having regard to the 
ature of the charges against him and 
e circumstances of the case, is satis- 
ied that it is necessary and desirable 
place the said {Shri P. R- Nayak 
under suspension: 
NOW THEREFORE the President, 
-in exercise of the powers conferred by 
ies (a) of sub-rule (1) of rule 3 of 








e All India Services (Discipline and 
ppeal) Rules, 1969 all other 
powers enabling him in ithat behalf 
nder places the said Shri P. R. Nayak 


and 


der suspension’ with | immediate 
ffect until further orders.' 
It is further ordered that during 
e period that this order c remain 
in force, tbe saidi Shri R. Nayak 
all be paid such subsistence allow- 
ance as is admissible under the rules 
nd his headquarters shal be New 
Delhi which he shall not leave without 
btaining the previous permission of 
the Central. Government. a 
6. It was under these circum- 
ances that the appellant approached 
e High Court of! Delhi with a peti- 
on under Art. 226 of the Constitution 
raying for quashing the order of sus- 
ension and for a declaration that the 
pellant had retired from) service on 
arch 25, 1971 and was entitled to full 
enefits of retirement permissible 
der the covenant and the rules as 
aranteed by the Constitution. It was 
er prayed that F. R. i 56 (ff) be 
eclared as ultra vires the Constitu- 
on. 




















T. The High čana dismissed 
e writ petition. It held that . when 
the appellant was. permitted by the 
esident under the proviso to F. R. 


i 





56 (f) to continue to hold the post held 
by him at the end of 35 years of his 
service, he continued to hold that post 
as a member. of the Indian Civil Ser- 
vice and not in any other capacity. He 


.could be permitted to hold that post 


for .a period not exceeding five years 
as contemplated by the said proviso. 


According to the High. Court even the + 


appellant had understood this to be 
the correct meaning and scope of cl. (f) 
of F. R. 56 as he had himself prayed in 
the writ petition for a declaration that’ 
he had retired from service on March 
25, 1971. The argument that an order 
of suspension under R. 3 (1) (a) of All 
India Services (Discipline and Appeal) 
Rules, 1969 could only be made. against 


_the appellant after the initiation of 
‘disciplinary proceedings was also not 


accepted by the High Court. Accord- 
ing to that Court it was enough if there 
were accusations or imputations against 
the appellant which called for an en- 
quiry and the Government felt satisfi- 
ed that it was necessary in the circum- 
stances to suspend him. The 'conten- ,, 
tion that F. R. 56 (ff) was violative of 
the rule of -equality guaranteed by 
Art. 14 of the Constitution was also 
repelled and it was observed by the 
High Court that: members of the Indian 
Administrative Service who were ear- 
lier members of the Indian Civil Ser- 
vice constituted .a class distinct from 
the other members of the Indian Ad- 
ministrative Service and further that 
F. R. 56 (ff) merely reintroduced in 
October, 1970 the old cl. (d) of F. R. 56 
which had been deleted in August, 


A. IB: 


¢ 
| 





1962. By restoring the old position, ac- _ 


cording to the High Court, no new 
liability was imposed on the: former 
members of the Indian Civil Service. 

8. In this Court a number of 
points were raised on behalf of the ap- 
pellant and elaborate arguments were 
addressed-on both sides. We, however, 
do not consider it necessary to deal 
with them' at length and express our 
considered opinion on all of them be- 
cause in our view this appeal can be 
disposed of on the short point that the 
order suspending the appellant is bad, 
being violative . of the relevant statu- 
tory rule. 

$. usaarnental Rules, to regu- 
late the conditions of service of civil 
servants’ in India, were made by the 
Secretary of State in Council in exer- 
cise of the powers conferred upon him 
by S. 96-B of the Government of India 
Act as amended in 1919. They came 


a 


| 
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into force with effect from January, 
1922 replacing the substantive rules in 
Civil Service Regulations except in 
respect of pensions. Article 565 of the 
Civil Services Regulations (replaced by 
the Fundamental Rules in 1922) deal- 
ing with “compulsory. retirement” so 
as relevant provided: 

“565 (a) After 
Service, counting from the date of his 
arrival in India, an officer shall not, ex- 
cept for special reasons, and with the 
Sanction of the Secretary of State 
retain his office or be appointed to any 
new office: . 

Provided that, if such an officer 
has held his office for less than five 
years, he may, for special reasons, 
with the sanction of the Government 
of India, be permitted to retain his 
office until he has held it for five 
years. The term “office” in this arti- 
cle includes an officiating appointment. 

Note.-—(This rule does not: apply 
to an officer holding the appointment 


of a Judge of a Chief Court. Such an- 


officer is required to vacate his ap- 


pointment on attaining the age of 60. 


years.) 

(b) The period of five years be- 
gins to run from the date on which the 
officer first takes up the office, “whe- 
ther substantively or temporarily, pro~ 
vided that, if temporary, he is confirm- 
ed without reverting to his substantive 
appointment; but the currency of the 
period is not interrupted by any subse- 
quent temporary promotion to a high- 
er appointment. 

Note.—(The term “office” as used 

in this Article does not include any 
office held under direct appointment 
by his Majesty the King Emperor ` of 
India, but the retention of such an 
office should be subject to the condi- 
tion prescribed in Article 563.) . 
F. R. 56 (f) and (ff) which provide for 
the retirement, and retention in ser- 
vice, when under suspension, of a mem- 
ber of the Indian Civil Service, occur 
in Chapter IX of the Fundamental 
Rules, headed “Retirement”. The head- 
ing of this chapter before June 26, 1970 
used to be compulsory retirement”. Ac- 
cording to the learned Attorney Gene- 
ral the word “compulsory” was re- 
moved from the heading because of the 
substitution of the new clause (k) in 
F. P. 56 which enables certain catego- 
ries of Government servants, subject 
to certain conditions to -voluntarily 
retire by giving three months’ notice 
in writing, 


P. R. Nayak v. Union of India (Dua J.) 


thirty-five years’ 


[Prs. 9-11] S. C. 55% 


10. F. R. 56 (f) and (ff) read: 
. “56 (f) A member of the Indian 
Civil Service shall retire after thirty- 
five years’ service counted from the 
date-of his arrival in India.. 

Provided that-if he has at the end 

of thirty-five years’ service held his 
post for less than five years he may, 
with the sanction of the President, be 
‘permitted to retain his post until he 
has held it for five years. 
. Note: For the purpose of this cla- 
use, officiating tenure of a post shall 
be included in calculating the period of 
five years. 

(ff) Notwithstanding anything con- 
tained in clauses (a), (d) and (f) 
where an officer who is member of the 
Indian Administrative Service or the 
Indian Police Service and who before 
becoming such member was a member 
of the Indian Civil Service or the 
Indian Police, is under suspension ona 
charge of misconduct, he shall not be 
required- or permitted to retire on 
reaching the date of compulsory retire- 
ment, but shall be retained in service 
until the inquiry into the charge is 
concluded and a final order is passed 


‘thereon by the competent authority’. 


11. Clause (ff) was inserted on 
October 6, 1970. Clause (d) of F. R. 56 
as it existed between November 1946 
when it was added and August 1962 
when it was deleted reads: 

‘(d) Notwithstanding anything 
contained in clauses (a), (b) and (c), a 
Government servant under suspension 
on a charge of misconduct shall not be 
required or permitted, to retire on | 
reaching the date of compulsory retire- 
ment, but shall be retained in service 
until the enquiry into the charge is 
concluded and a final order is passed 
thereon by competent authority.” 

This clause as is obvious was not con- 
fined to members of thé Indian Civil 
Service but was applicable to all Gov- 
ernment servants. With the deletion of 
this clause in August, 1962 and upto 
October, 1970, when cl. (ff) was in- 
troduced, there was no provision simi- 
lar to cl. (d) of 1946 or to el. (ff) of 
1970 applicable to those officers who 
formerly belonged to the Indian Civil 


-Service. In August, 1962 a new Civil 


Service Regulation 351-A was substi- 
tuted for the old one, which, so far as 
relevant, reads: 
“351 A. The President further 
reserves to himself the right of with- 
holding or withdrawing a pension or 
any part of it, whether permanently 
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_or for a specified period and the right 
of ordering the recovery from a pen- 
sion of the whole or part of any, pecu- 
niary 
.a dep 
the pensioner is found guilty o 


rtmental or judicial proceeding, 
grave 


period of his service, including service 
rendered upon. re-employment after 
retirement: À 
Provided that — 





m 


. ) such departmental: proceeding, 
‘if instituted while the officer was in 
service, me before! his retirement 
or oe his re-employment, shall, 
a eee retirement of the offi- 
ae eae to be a proceeding 
this article and shall bel conti- 
and concluded by the authority 
ich it was commenced iin the 
same manner as if the officer had con- 
ed in seca 
of All India Services, (Discipline 
ppeal) Rules, 1969 which provi- 
r suspension during disciplinary 
ree St reads: i 





Suspension during disciplinary 
dings-——` 


-_~ 
my 


a ) If, having regard to the nature 
‘of the charges and the circumstances 
ease the Government | which 

: any disciplinary proceedings 
is pmi that it is necessary’ on desir- 
able place under suspension the 
‘member of the Service, Pran whom 
such proceedings are started, that Gov- 
ernment may =— 
; (a) if the member" ‘of the Service 
lis serying under it, pass, an order plac- 

. ing him under suspension, ‘or 
(b) if the member iof the Service 
‘ig serving under another Government, 
request that Government to place him 
under suspension, pending the conclu- 
assing of 








'sion of the inquiry and' the p 

the final order in the case: 

ovided that, in cases where there 
‘Is a. erence of opinion between two 
State |Governments, the matter shall 


be referred to the Central Government 
for its „decision. 
3 hg 
( ) A BE of me Service in 
resp of, or against, whom an inves- 
tigati n, inquiry or trial relating to a 
al charge is pending may,| at the 
uation of the Government | under 
which! he -is serving, be placed | under 
suspension until the termination of all 





proce relating to ‘that charge, if 
the ge is connected: with his posi- 
tion psa Government | servant) or is 
likely}to embarrass him in the dis- 


i 





i 
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oss caused to Government, if, in 


period of or negligence during the. 
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charge of his duties ` or involves moral 
turpitude. 

(4) A-member of the Service shall 
be deemed to have been placed under 
Suspension with effect from the date 
of conviction if, in the event of convie- 
tion for a criminal offence, he is not 
forthwith dismissed or removed or 
compulsorily retired consequent on 


‘such conviction, provided that the 


conviction carries a sentence of impri- 
sonment exceeding forty-eight hours. 

(5) Where a penalty of dismissal, 
removal or compulsory ` retirement 
from service imposed upon a member 
of the service: under suspension is set 
aside in appeal or on review under 
these rules and the case ‘is remitted 
for further inquiry or. action or with 
any other directions, the order of his 
suspension shall be deemed to have. 
continued in force on and from the 
date of the original order of dismissal, 
removal or compulsory retirement and 
shall remain in force until further 


-(6) Where a penalty of dismissal, 
removal or compulsory retirement 
from service imposed upon a member 
of the service is set aside or declared 
or rendered void in consequence of or 
by a decision of a court of law, and the . 
disciplinary authority, on a considera- 
tion of the circumstances of the case, 
decides to hold further inquiry against 
him on the allegations on which the 
penalty of dismissal, removal or com- 
pulsory retirement was originally im- 
posed, the member of the Service shall 
be deemed to have been placed under 
suspension by the Central Government 
from the date of the original order of 
dismissal, removal or compulsory 
retirement and shall continue to re- 
main under suspension until further 
orders. 

(7). (a) An order of suspension made 
or deemed to have been made under 
this rule shall continue to remain in 
force until it is modified or revoked 
by the authority competent to do so; 

(b) Where a member. of the Ser- 
vice is suspended or is deemed to have 
been suspended, whether in connec- 
tion with any disciplinary proceeding 
or otherwise, and any other disciplinary 
proceeding is commenced against him 
during the continuance of that suspen- 
sion, the authority competent to place 
him under suspension may, for reasons 
to be recorded by him in writing, 
direct that the member of the Service 
shall continue to be under suspension 


. orders. 





1972 
till the termination of all or any of 
such proceedings; - 

(c) An order of suspension made 
or deemed to have been-made under 


this rule may. at any time be modified 
or revoked’ by the. authority which 


‘made or’ is deemed: to have made the 


order.” 

Sub-rule (1) of this rule is a reprodtic- 
tion of sub-r. (1) of R. 7 of the A L S. 
(D & A) Rules, .1956. 


12. It may be recalled that the 
appellant was appointed as Secretary 
in the Ministry of Petroleum and Che- 
micals in January, 1965 and he was 
appointed as Secretary, Works, Hous- 
ing and Urban Development in Febru- 
ary, 1969. The first argument urged 
on behalf of the appellant was that 
under F. R.. 56 (f) the appellant had to 
retire after 35 years’ service counted 
from the date of his arrival in India. 


` This date of retirement, according to` 


the appellant’s counsel, is fixed and 


rigid and. is in nro circumstances 
capable of being postponed. In 
other words, the period of ser- 
vice of the appellant could on 


no account be extended beyond the 
period of 35 years counted from the 
date of his arrival in India. His reten- 
tion in the post held by him after that 
date could only mean his re-employ- 
ment and not extension or continua- 
tion of his original service as a mem- 
ber of the Indian Civil Service. It, was 
further contended that the - appellant 
could be permitted to retain: his post 
under the proviso to F. R. 56 (f) only 
if he had held the post for less than 
five years on the date of his compul- 


sory retirement. As he had held the’ 


post of a Secretary to the Government 
of India since January, 1965 it could 
not be said that he had held the post 
of such Secretary for a period of less 
than five years on November 23, 1970. 
He could, therefore, not be retained in 
Indian Civil Service after the date of 
compulsory retirement, namely, Nov- 
ember 25, 1970. In this connection 
reference was also made to the defini- 
tion of the expression “permanent post” 
contained in F. R. 9 (22): This expres- 
sion is defined there to mean a post 
carrying a definite rate of pay sanc- 
tioned without limit of time. Accord- 
ing to Mr. Daphtary’s argument the ap- 
pellant held the post of a Secretary to 
the Government of India and the office 
of the Secretary, Works, Housing and 
Urban Development on November 23, 
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.1970 thereby emphasising the differ- — 
ence between “post” and “office”. In the - 
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alternative it was submitted that if the 
proviso to F. R. 56. (f) were to be con- 
strued as referring to the post of the 


Secretary, Works, Housing & Urban ` 


Development held by the appellant 


‘since February, 1969 and not that of a 


Secretary to the Government of India, 


. then, his retention to that post should 
-have been for the full period of five. 


years beginning from February, 1969 
and his service could not be extended 
for a period less than five years: in 
other words, it could not be extended 
only upto March 25, -1971, as was 
ordered by the President on Novem- 


ber 23, 1970. According to the appel- 


lant’s contention if a member of the 


service exercises his choice under the- 


proviso, then he must be permitted to 
hold that post to complete five years 
in that post. 

13. The next argument press- 
ed before us on behalf of the appel- 
lant was that under R. 3 of the All 
India Services (D & A) Rules, 1969 the 
appellant could be placed under sus- 
pension only after disciplinary proceed- 
ings with respect to a definite charge or 
charges against him were actually ini- 
tiated or started and not merely when 
they were in contemplation, as the 
impugned order of the President dated 
March 23, 1971 expressly purports to 
do. Reference to Takru Commission, 
according to this argument, 
no means be considered to be the initia- 
tion or commencement of disciplinary 
proceedings. The language of R. 3, ac- 
cording to the learned counsel, is clear 
and unambiguous and it is not per- 
missible on plain reading of sub-r. (1) 
to order the appellant’s suspension 
merely because there are some accusa- 
tions or imputations against him which 
call for. an enquiry: in the guise of 
interpretation Courts cannot rewrite a 
rule to accord with their view of what 
it should be. The order of suspension 
dated March 23, 1971, argued the coun- 


sel, must, therefore, be held to be il-: 


legal and liable to be quashed. 

“44. The third contention raised 
on behalf of the appellant emphasised 
a legal defect in the order of suspen- 
sion and it was argued that the order 
of- suspension must. also have denied 
the appellant’s request to retire on 
March 25, 1971. Without expressly 
prohibiting the appellant from retiring 
on March 25, 1971, the order of sus- 
pension could not so operate as to de- 


could by- 





Mary proceedings. Sub-rule (1 
, Gove 
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prive him of his right to retire on 


March 25, 1971 in accordance with the 
rules pf his service read with the order 
extending his service upto March 25, 
1971. ! 


18 In our view, the second 
tion possesses’ merit and; deser- 
ves tọ be upheld. In case we uphold 
contention it would be unneces- 
or us to express ‘any considered 





sary 


.opinign either way on jthe other con- 


tentions. Rule 3 of the, All India Ser- 
vices (D & A) Rules, 1969, which has 
already been set out in extenso, pro- 
vides | for suspension during discipli- 
) iof this 
rule on its plain reading empower the 

ee which initiates any dis- 
ciplinary proceedings, on being ‘satisfi- 
ed, having regard to the nature of the 


charges and the circumstances, | 1 of the 
necessity or desirability of placing 
under suspension, the member! of the 


Service against whom: such proceed- 
Ings i 


re started, to pass an order plac- 
ing him under suspension or i he is 


serving under another ;Gove nent to 
request that Government to suspend 
him. |(emphasis supplied). It does not 
suggdst that suspension can be 
ordered merely when disciplinary 
proceedings are contemplated. The 
language used in sub-rr. (4) to (7) also 
suggests that these rules do not autho- 





rise order of suspension of the delin- 
quent member of the 'Service! i merely 
þeca - disciplinary, proceedings 


against him are contemplated. Suspen- 
sion der those sub-rules may. be 
ordered only either after conviction 
(deeming provision under Me 4) or 
when criminal proceedings are! actual- 
Sy in| progress (sub-r. 5) oe when after 
enalty imposed ‘on having 
been! set aside, the pacman autho- 
ecides to hold further enquiry 


(de provision under sub-r. 6). 
a (b) of sub-r. (7) similarly pro- 





vided for continuation ‘of order; of sus- 
pension, if any other disciplinary pro- 
cee is commenced against the delin- 
quent member of the; service,! during 
the continuance of the earlier jsuspen- 
ion-+~actual or deemed. The legislative 
e underlying r. 3 is thus| clearly 
tive of the intention of the rule 
aking authority to restrict its opera- 
i only to those cases in which the 
inment concerned is possessed of 
itient material whether atc pre- 
inary investigation or otherwise 
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and the disciplinary proceedings have 
in fact commenced and not merely 
when they are contemplated. An order 
of suspension before the actual initia- 
tion or commencement of disciplinary 
proceedings appears to us, therefore, 
to be. clearly outside the ambit of r. 3 
and we find no cogent ‘ground for 
straining the plain language of r. 3 (1) 
so as to extend it to cases in which dis- 
ciplinary proceedings are merely con- 
templated and not actually initiated or 
commenced. It is no doubt true that 
this Court (G. K. -Mitter and A. N. 
Ray JJ.) has in Government of India, 
Ministry of Home Affairs v. Tarak 
Nath Ghosh, AIR 1971 SC 823 express- 
ed the view that under r. 7 (1) of the 
All India Services (D & A) Rules, 1955 
(replaced in 1969 by R. 3 (1) with 
which we are concerned) the Govern- 
ment is entitled to place an officer 
under suspension even before definite 
charges are communicated to him when 
preliminary investigation has been 
made into his conduct following allega- 
tions of corrupt or.malpractice levell- 
ed against him. In support of this view, 
reliance in that decision was placed on 
S. Govinda Menon v. Union of India, 
(1967) 2 SCR 566=(AIR 1967 SC 1274) 
an earlier decision by a bench of two 
Judges. After referring to the facts 
and the decision in S. Govinda Menon’s 
case (supra) it was observed in the 
case of Tarak Nath Ghosh’s case (supra) 
as follows: 

“It was urged before us that the 
order of suspension there was dif- 


ferent from the one before us. While ` 


there is no doubt that the order against 
the appellant in the above case was far 
more detailed both with regard to -the 
nature of the charges and to the neces- 
sity of placing him under suspension, 
in..substance there is little difference 
for the purpose of R. 7 of the Service 
Rules. The order in this case dated 
31st July, 1964 shows that serious al- 
legations of corruption and malprac- 
tices had been made against the res- 
pondent and he was also reported to 
have contravened the provisions of the 
All India Service Conduct Rules and 
enquiries made by the Government of 
Bihar into the allegations had. reveal- 
ed that there was a prima facie case 
made out against him.. Merely because 
the, order mentioned that disciplinary 
proceedings were contemplated against 
the respondent, as’ compared to Rule 7 
which contains phrases like ‘the initia- 
tion of disciplinary proceedings’ and 
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the ‘starting of such proceedings’ we 
cannot hold that the situation in the 
present case had not reached a stage 
which called for an order of suspen- 
sion. In substance .disciplinary pro- 
ceedings can be said to` be started 
against an officer when complaints 
about his integrity or honesty are en- 
tertained and followed by a prelimi- 
nary enquiry into them culminating in 
the satisfaction of the Government that 
a prima facie case has been made out 
against him for the framing of char- 
ges. When the order of suspension it- 
self shows that Government was of the 
view that such a prima facie case for 
departmental proceedings has been 
made out the fact that the order also 


mentions that such proceedings were 


contemplated. makes no difference. 
Again the fact that in other rules of 
service an order of suspension may be 
made when ‘disciplinary proceedings 
were contemplated’ should not lead us 
to take the view that a member of an 
All India Service should be dealt with 
differently. The reputation of an offi- 
cer is equally valuable no matter whe- 
ther he belongs to the All India Ser- 
vices or to one of the humble cadre. It 
is the exigency of the conditions of 
service which requires or calls for an 
order of suspension and there can be 
no difference in regard to this matter 
as between a member of an All India 
Service and a member of a State Ser- 
vice or a Railway Service.” 

16. The Court in Tarak Nath 
Ghosh’s case, AIR 1971 SC 823 (supra) 
considered the dictionary meaning of 
the word ‘suspension’ and what is said 
in Art. 389, Vol. 25 of Halsbury’s Laws 
of England at p. 589, namely that in 
the absence of an express or implied 
term to the contrary the master can- 
not punish a servant for alleged mis- 
conduct by suspending him from em- 
ployment and stopping his wages for 
the period of suspension. 
. Meaning was considered to be applica- 
ble only when suspension is resorted 
to by way of punishment. Rule 7 in 
that case, on the other hand, merely 
provided for suspension of a Govern- 
ment servant for the purpose of disci- 
plinary proceedings and could, there- 
fore, in the opinion of the Court, be 
invoked when serious allegations of 
misconduct are imputed. In the case of 
S. Govinda Menon, (1967) 2 SCR 566= 
(ATR 1967 SC 1274) (supra) the argu- 
ment raised both in the High Court 


and in this Court was that till charges. 
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are framed under R. 5 (2) of All India 
Services (D & A) Rules,:1955 R. 7 could 
not be utilised for suspension because 
the word ‘charges’ as used in R. 7 (1) 
must be understood to mean definite 
charge or charges framed under R. 5 
(2). This contention was repelled by 
this Court with the following observa- 
tions: ‘ 

“It was pointed out that definite 
charges were.framed on June 6, 1963 
and the Government had no authority 
to suspend the appellant before the 
date of framing charges. Reference 


was made to Rule 5 (2) which states: 


_,3 (2) The grounds on which it is 
proposed to take action shall be re- 
duced to the form of a definite charge 
or charges, which shall be communicat- 
ed to the member of the Service charg- 
ed together with a statement of the 
allegations on which each charge is 
based and of any other circumstances 
which it is proposed to take into con- 
sideration in passing orders on the 
case.’ 


It was argued by the appellant 
that the word ‘charges’ which occurs» 
in Rule 5 (2) and Rule 7 should be 
given the same meaning and no order 
of suspension could be passed under 
Rule 7 before the charges are framed 
under Rule 5 (2) against the appel- 
lant. We do not think there is any 
substance in this argument. Rule 5 (2) 
prescribes that the grounds on which 
it is proposed to take action shall be 
reduced to the form of a ° definite 
charge or charges. Under Rule 5 (3) 
a member of the Service is required to 
submit. a written statement of his de- 
fence to the charge or charges. The 
framing of the charge under Rule 5 (2) 
is necessary to enable the member of 
Service to meet the case against him. 
The language of Rule 7 (1) is however 
different and that rule provides that 
the Government may place a member 
of the Service under suspension 
‘having regard to the nature of the 
charge/charges and the circumstances 
in any case’ if the Government is satis- 
fied that it is necessary to place him 
under suspension. In view of the 
difference of language in Rule 5 (2) 
and Rule 7 we are of the opinion that 
the word ‘charges’ in Rule 7 (1) should 
be given a wider meaning as denoting 
the accusations or imputations against 
the member of the Service. We 
accordingly reject the argument òf the 
appellant on this aspect of the case.” 
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47. ` It is, however, noteworthy 
that}; in that case this Court had a 
an earlier come to a positive find- 
ing that disciplinary proceedings had 
been actually initiated against the 
appellant. This is what the Court said: 


«A perusal of the order! of the 
Government, Ex. P-1, would itself in- 
dicate that disciplinary proceedings 
had| been initiated against the appel- 
lant} Exhibit P-1 reads as follows: 


‘The Government have received 
several petitions containing; serious 
allegations of official misconduct 
agai Shri S. Govinda Menon, L A 
S. i Member, Board of Revenue, 








and} formerly Commissioner. Hindu 
Reli ious and Charitable Endowments 
(A tration). Preliminary enqui- 


ries|caused to be conducted !into the 
allegations have shown p facie, 
that; the officer is guilty of corruption, 
nepotism and other irregularities of a 
prave nature. The Kerala High Court 
had|also occasion to comment on the 
conduct of the officer in their judg- 
ment in O. P. 2306/62 delivered on 
12th February, 1963. The judgment 
begins with the observations that ‘this 
case, if it has served little else, has 
served to expose a disquieting state of 
affairs regarding the disposaljof valu- 
able forest lands belonging to a reli- 
gious institution known as the Sree 
Pulapally Devaswom of which I trust 
duej notice will-be taken by the com- 
petent authority in the interests of the 
public administration and the preser- 
vation of our forest wealth;no less 
t in the interests of this particular 
institution.’ 


The judgment in the above case 
and| the preliminary report of the X- 
Branch Police have disclosed the 
following grave charges of serious 
irregularity and official ge on 
the| part of the accused officer. 
The detailed enquiry into. the 
es by the X-~-Branch is in pro- 





. The evidence in the: case has 
e collected from a large number 
of officers who are subordinate to the 
ances officer in his capacity as First 

ber of the Board of Revenue, In 
the] interest of the proper conduct of 
tbe enquiry it is necessary | that the 
officer should not be allowed to con- 
tinue in that post. Having regard to 
the} nature of the charges against the 
officer and the circumstances the pro- 
pez course would be to place him 


| 





pending disciplinary proceedings can 


A.LR. 


under suspension. Shri S. Govinda 
Menon, I. A. S. First Member, Board 
of Revenue, is therefore placed under 
suspension under Rule 7 of the AN 
India Services (Discipline and Appeal) 
Rules, 1955 till the disciplinary pro- 
ceedings initiated against him are 
completed.’ 

A perusal of this document shows 

that the Government had accepted the 
proceedings taken in the matter uptill 
that date and had decided to go for- 
ward with the disciplinary proceed- 
ings. In our opinion, there is no 
formal order necessary to initiate dis- 
ciplinary proceedings under Rule 4 (1) 
of the Rules and the order of the State 
Government under Ex. P-1 must be 
deemed to be an order under Rule 4 (1) 
of the Rules initiating disciplinary pro- 
ceedings.” 
In S. Govinda Menon’s case, (1967) 2 
SCR 566 = (AIR 1967 SC 1274) 
(supra), therefore, the order of sus- 
pension was held also to be the order 
initiating the disciplinary proceedings. 
No question was raised in that case 
about the legality of the composite 
order both initiating disciplinary pro- 
ceedings and suspending Govinda 
Menon. But be that as it may, we find 
ourselves with all respect unable to 
agree with the view taken in Tarak 
Nath Ghosh’s case, AIR 1971 SC 823 
(supra). 

18. . There is no gainsaying that 
there is no inherent power of suspen- 
sion postulated by the Fundamental 
Rules or any other rule governing the 
appellant’s conditions of service. Ex- 
cept for Rule 3 of the A. L S. (D & A) 
Rules, 1969 no other rule nor any in- 





on which the appellant’s suspension 


be founded, does not postulate an 
order of suspension before the initia- 


ceedings 


anaes ar TE must be held to 
_be outside this rule. The impu; 
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order of suspension, it may be point- 
ed out, is not like an order of suspen- 
sion which without adversely affecting 
the rights and privileges of the sus- 
pended Government servant merely 
prohibits or restrains him from dis- 
charging his official duties of obliga- 
tions. An order of that nature may 
perhaps be within the general in- 
herent competence of an appointing 
authority when dealing with the Gov- 
ernment servant. The impugned order 
made under Rule 3 of A. L S. (D & A) 
Rules, 1969 on the other hand serious- 
ly affects some of the appellant’s 
rights and privileges vesting in him 
under his conditions of service. To 
mention some of the disabilities result- 
îng from his suspension, he is not entitl- 
ed to get his full salary during suspen- 
sion, but is only to be paid subsistence 
allowance and in certain circumstances 
some other allowances: in order to be 
entitled to the subsistence allowance 
he is prohibited from engaging in any 
other employment, business, profes- 
sion or vocation (vide Rule 4): the ap- 
pellant is not permitted to retire dur- 
ing the period of suspension: indeed, 
the impugned order specifically pro- 
hibits the appellant even from leaving 
New Delhi during the period of sus- 
pension, without obtaining the previ- 
ous permission of the Central Govern- 
ment. The fact that these prejudicial 
consequences automatically flow from 
the impugned order under the rules 
also lends support to our view that the 
clear and explicit language of Rule 3 
must not be so strained to the appel- 
lant’s prejudice as to authorise an 
order of suspension on the mere ground 
that disciplinary proceedings against 
him are contemplated. The precise 
words of Rule 3 are unambiguous and 
must be construed in their ordinary 
sense. The draftsman must be pre- 
sumed to have used the clearest langu- 
age to express the legislative intention, 
the meaning being plain Courts cannot 
scan its wisdom or policy. 

19. In Tarak ‘Nath Ghosh’s 
ease, AIR 1971 SC 823 (supra) this 
Court’s attention was also drawn to 
Rule 12 of the Central Civil Services 
(Classification, Control and Appeal) 
Rules, 1957 made by the President 
under the Proviso to Article 309 of the 
Constitution which in express terms 
provided for suspension of the Govern- 
ment servant concerned when, inter 
alia, “adisciplinary proceeding against 
him is contemplated or is pending.” 
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This Court did not consider that rule 
to be of much assistance in constru- 
ing Rule 7 of the A. L S. (D. & A) 
Rules, 1955 which rules were held to 
constitute a complete code. In our 
view the difference in the language 
used in the relevant rules dealing with 
suspension in the two sets of rules, 
namely, C. C. S. (C. C. & A.) Rules and 
A I. S. (D. & A) Rules may not be 
considered to be wholly irrelevant and 
unhelpful for discovering the intention 
of the draftsman in adopting different 
phraseology while dealing with the 
same subject of suspension of Govern- 
ment servants of different categories. 
Rule 12 (1) (a) and (b) of C. C. S. (C. 
C& A) Rules, 1957 is now replaced by 
Rule 10 (1) (a) and (b) of C. C. S. (C. 
C. & A.) Rules, 1965 without any 
change in the language. Rule 12 (1) (a) 
and (b) reads: 


“12. Suspension:— (1) The Ap- 
pointing Authority or any authority to 
which it is subordinate or any other 
authority empowered by the President 
in’ that behalf may place a Govern- 
ment servant under suspension — 


(a) where a disciplinary proceed- 
fag against him is contemplated or is 
pending, or 

(b) where a case against him in 
respect of any Criminal Offence is 
under investigation or trial. P 
wee ove eee coe woe wee 
Just as the phraseology of Rule 12 deal- 
ing with suspension in C. C. S. (C. C. 
& A.) Rules, 1957 has been retained in 
the corresponding rule of 1965, the 
phraseology of Rule 7 (1) (a) and (b) 
dealing with suspension during dis- 
ciplinary proceedings in A. L S. D. & 
A-) Rules, 1955 has similarly been. re- 
tained in the corresponding R. 3 (1) (a) 
and (b) of 1969. This retention of 
different phraseology in both these 
sets of rules does not appear to us to 
be wholly unintentional: on the other 
hand. it suggests consistency of purpose 
and continuity of regulation, tending 
to reflect the different legislative inten- 
tions on the question of scope and 
effect of the rules dealing with sus- 
pension in the .two sets-of rules. 
Courts may legitimately presume that 
the draftsman framing Rule 3 (1) (a) 
and (b) of the 1969 rules which con- 
cern us, was aware of-the existence of 
different phraseology used in the 
rules dealing with suspension in C. C. 
S. (C. C. & A) Rules, 1957 and 1965. 
Similarly the draftsman framing the 
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C. C| S. (C. C. & A) Rules ea 
mately be fixed with the knowledge of 
the different language used in|the re- 
Jevant rule contained in A. I. S. (D. & 
A.) Rules, 1955. If -with this know- 
ledge the draftsman stuck to the diffe- 
rent | phraseology in these respective 
rules| then can the Court not fairly 
assure. that the actual words jused in 
the different sets of rules were pur- 
posely selected with the obj of ex- 
pressing the legislative intention in 
the clearest and most precise manner? 
But | independently of this considera- 
tion we think that the plain language 
of Rule 3 (1) (a) and (b) which con- 
ce us does not authorise suspen- 
sion when disciplinary proceedings 
have! not been initiated but are only 
contemplated. Incidentally, it may be 
pointed out that the Patna High Court, 
dealing’) with Taraki Nath 





p. 7 (AIR 1967 Pat 81) also notic- 
ed Rule 1706 (1) (a) and (b)/dealing 
with) suspension of railway servants 
(in al Guide to Discipline and, Appeal 
Rules) which is in identical terms as 
Rule] 12 (1) (a) and (b) of the C. C. S. 
(C. & A.) Rules, 1957. Needless to 
add hat we are also aware of janother 
statutory rule (Rule 40 (1) (a) 
of Railway Protection Force 
(1959) made by the Central Govern- 
ment under S: 21 of the Railway Pro- 
tectidbn Force Act, 1957 (23 of 1957) 
provides for suspensicn of a 
(a) ere an 
investigation into charges a 

is contemplated or pending Tor (b) 
where a case against him in respect of 
any | Criminal Offence is der in- 
vestigation or trial.” The existence of 
such} rules ‘only serves to. further 
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on ‘the plain language used in 
Rule 3 (1) (a) and (b) which is by no 
mea obscure or ambiguo ` The 
different phraseology, in our wiew, is 
designedly used to express different 
legislative intention. 


20. We have already da that 
on the view that we take it is unneces- 
sary to consider the other points rais- 
ed on behalf of the appellant. We 
may|only add that the contention of 
the Jearned Attorney General that the 
appellant should be held to be estop- 
ped |from urging that the date of his 
retirement could not be postponed 
ash tea eto a rig as he had 
expressly agree to the extension of 
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whe 
Ghosts case, (1966) TLR 45 Pat 749 at 


our opinion already expressed’ 
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that date upto March 25, 1971 also 
need not be considered by us. 

21. In the final result this ap- 
peal must succeed and allowing the 
same we allow the writ petition and 
quash the suspension order. In the 
circumstances of this case there would 
be no order as to costs.. 

- RAY, J.: (for himself and G. K. 
MITTER, J.) :— 

22. This appeal is by certi~ 
ficate from the judgment dated 6 May 
1971 of the High Court of Delhi dis- 
missing ‘the appellants application 
under Article. 226 of the Constitution- 

23. The appellant asked for a 
writ, order, direction in the nature of 
mandamus quashing the order of sus- 
pension dated 23 March, 1971 and a 
declaration that the appellant retired 
from service on 25 March, 1971 and 
further declaring the appellant as 
immune against any action by the 
Government and for further writs, 
orders, directions directing the respon- 
dent not to act in any manner under or 
in furtherance of the order of suspen- 
sion dated 23 March, 1971 and for a 
further declaration that Fundamental 
Rule 56 (ff) is void and ultra vires. 

24. The appellant joined the 
Indian Civil Service on 24 November, 
1935. In 1960 the appellant became 
the Managing Director of Indian Re- 
fineries'Ltd. In the month of October, 
1963 the appellant was. the Chairman 
and Managing director of the Indian 
Refineries Ltd. In the month of 
January, 1965 the. appellant became 
Secretary in the - Ministry of Petro-. 
leum and Chemicals. On 22 Febru- 
ary, 1969 the appellant became Secre- 
tary, Ministry of Works, Housing and 
Urban Development. 

25. The appellant after join- 
ing the Indian Civil Service arrived in 
India on 25 November, 1935 and was 
to complete 35 years of service on 24 
November, 1970. The completion of 


35 years of service was under the rules - 


the date of retirement of members of 
Indian Civil Service. On 23 Novem- 
ber, 1970 the Central Government 
made an order extending the service 
of the appellant up to 25 March, 1971. 
On 23 March, 1971 there was an order 
of the Central Government suspend- 
ing the appellant. This order was 
challenged in the application in the 
igh Court. 

26. The facts preceding the 

order of suspension are as follows. In 


l 
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the Month of August, 1968 an enquiry 
into certain matters connected with 
the laying down of the Haldia-Barauni 
pipeline through the coal fields of 
West Bengal was entrusted to Shri 
N. S. Rao, Central Vigilance Commis- 
sioner. The appellant on 20 August, 
1968 wrote to Shri Rao that though the 
latter would lay down his office on 
23 August, 1968 he had offered to con- 
tinue and complete the report of the 
enquiry in an honorary capacity and 
that the Government accepted the 
offer of Shri Rao with thanks. The 
letter was sent by the appellant after 
obtaining the prior approval of the 
Minister of Petroleum On 21 August, 
1968 Shri N. S. Rao wrote a letter to 
the appellant that he would complete 


the work in his individual capacity . 


even after he had laid down his office 
as Central Vigilance Commissioner if 
the Government wanted him to do so. 
Shri Rao, therefore, suggested that it 
would be better for the Government 
to say that he agreed to the Govern- 
ment request to complete the work. 
On 23 August, 1968 the appellant 
wrote to Shri Rao confirming that the 
appellant was in agreement with the 
position as explained by Shri Rao. It 


may be stated here that with the ex-. 


ception of the first letter the entire 


correspondence between the appellant | 


and Shri Rao did not bear any stamp 
of approval of the Minister. On 16 
April, 1970 Shri N. S. Rao made a re- 
port and he did not give any finding 
adverse to the appellant. 


27. Meanwhile the Parlia- 
mentary Committee on Public Under- 
takings had examined the Pipeline 
Division of the Indian Oil Corporation 
and submitted its report to Parliament 
on 30 April, 1970. The Committee 
found first that the appellant who was 
at the material time the Managing 
Director of the Indian Refineries Ltd. 
showed more concern for the con- 
tractor Bechtel’s interest than for the 
Haldia-Barauni-Kanpur Pipeline pro- 
ject. Bechtel, Corporation was an 


American firm of Consultants who 


were supervising the project. The 


second finding was that the appellant - 


was acting on his own in his dealing 
with the construction contractors as 
well as the American consultants 
supervising the project in vital matters 
concerning the capacity of the pipe- 
lines, thus bypassing the authority of 
the Board of Directors and Govern- 
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ment. The third finding’ was that in 
several instances the appellant had 
exceeded his authority available to 


28. - Consequent on the report 
of the Parliamentary Committee on 
Public Undertakings the Government 
of India decided to set up a one-man 
Commission under the Commissions of 
Inquiry Act, 1952 headed by Shri J. 
N. Takru, a retired Judge of the 
Alahabad High Court. The terms of 
reference were set out in the resolu- 
tion dated 22 August, 1970 setting up 
the commission. Broadly stated, the 
terms of reference included whether 
any payment to Bechtel was made in 
excess of the amount sanctioned by 
the Government; whether the induc- 
tion of Bechtel into the project was 
mala fide; whether Bechtel was shown 


‘undue favour, whether the appellant 


acted on his own by-passing the Board 
of Directors in his dealings with Snam 
and Bechtel in vital matters concern- 
ing the capacity of the Haldia-Barauni- 
Kanpur pipeline; whether the General 
Manager and the Managing Director 
of the Indian Refineries Ltd. were per- 
functory and casual in dealing with an 
important communication dated 26 
September, 1963 from Bechtels to 
Indian Refineries Ltd. mentioning the 
design capacity. of Haldia-Barauni 
pipeline; and also to determine whe- 
ther there was loss’ to the public in- 
terest; whether there was any careless- 
ness and negligence in discharge of 
responsibilities by Government and 
the officials. The resolution of the 
Government appointing the Commis- 
sion stated that the Commission was to 
submit its report within a period of 
six months. ` 

29. In the month of October, 
1970 the Government of India in the 
Ministry of Petroleum and Chemicals 
referred the matter to the Takru Com- 
mission for advice on (1) whether, 
and if so what, prima facie charges 
might be made against the appellant 
in connection with the report of the 
Parliamentary Committee on Public 
Undertakings; and (2) whether any 
other officer appeared to be involved 
in any of the charges which might be 
found as prima facie established. 
Prior to the communication by the 
Government of India on 17 October, 
1970 to Shri J. N. Takru the Govern- 
ment had on 26 September, 1970 
given a copy of the charge-sheet com- 
prising 9 charges drawn up against 
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the appellant by the Ministry of Petro- 
leum! and Chemicals. On 7 Novem- 
ber, | 1970 the Government of India 
intimated to Shri Takru that his task 
was hot limited to an examinaion of 
the charges handed over to him! by the 
Government on 26 September, 1970 
but He was also to suggest to Govern- 





ment| whether as a result |of the 
ex ation of the report any other 
charge or charges appeared to be 


prima facie made out for departmental 
actio against the appellant. The 
original time fixed for tendering the 


report was the middle of the: month 
of February, 1971 but subsequently 
the e was ‘advanced to the 'middle 


of the month of January, eles, 


30. Thereafter the Takru Com- 
mission embarked upon an enquiry 
into the charges against the appellant. 
arges were sent to the appellant 

November, 1970 and he was 
time till 30 November, 1970 to 
t his ue The time was ex- 

till 7 December, 1970. ‘The ap- 
t submitteda written statement 
in de efence to those charges. By a let- 
ter dated 7 December, 1970 the| appel- 
lant submitted a detailed explanation 
_and replies to the Memorandum of 
charges served on him by the, Takru 

Camiiscion, By another letter dated 
19/21|December, 1970 the appellant 
gave | his supplementary replies to 
some jof the allegations and again on 


5 January, 1971 submitted to Shri 

T another representation. The ap- 

en T was heard in person on 4 Janu- 
971. 


1. On 13 January, 1971 Shri 
Takry submitted an interim report to 
th vernment recording his dings 
on th question as to whether there 
was any prima facie case against the 
appellant for a departmental enquiry 
into charges framed against him. In 
the report Shri Takru came to the con- 
eat that barring Part A of Charge 
II Charge XIII, all the remaining 
charges against the appellant : were 
rok facie’ established. 
: On 23 March, 1971 the 
Gove ent of India passed an order 
of suspension The order is set out 
der: í 
“Whereas disciplinary proceed- 
ainst Shri P. R. Nayak, ICS are 
plated: 
WHEREAS the President) after 
y considering the available 
and having regard ‘to the 


fings 
conte 
AND 
eare 
mate 











A. I. Re 


nature of the charges against him and 
the circumstances of the case, is satis- 
fied that it is necessary and desirable 
to place the a Shri P. R. Nayak 
under suspensi 
NOW THEREFORE, the President in 
exercise of the powers conferred by 
clause (a) of sub-rule (1) of rule 3 of 
the All India Services (Disciplines and 
Appeal) Rules, 1969 and all other 
powers enabling. him in that behalf 
hereby place the said Shri P. R. Nayak 
under suspension with immediate 
effect until further orders; 
It is further ordered that during the 
period that this Order shall remain in 
force, the said Shri P. R. Nayak shall 
be paid such subsistence allowance as 
is admissible under the rules and his 
headquarters shall be New Delhi which 
he shall not leave without obtaining 
the previous permission of the Central 
Government. 
By order and in the name of the 
President 
Sd/- B. B. Lal 
Secretary to the Government of 
India”. 
(383. The appellant filed an ap- 
plication under Article 226 of the Con- 
stitution in the Delhi High Court on 
24 March, 1971. The appellant filed 
an amended petition on 30 March, 1971. 
The appellant prayed for a writ quash- 
ing the order of suspension and a de- 
claration that the appellant retired 
from service on 25 March, 1971 anda 
further declaration that the appellant 
is immune thereafter against any 
action taken by the Government as 
there is no authority therefor under 
the applicable rules. The further reliefs 
that the appellant prayed for were to 
give the appellant full benefits of 
retirement from service available 
under the covenants and the Rules as 
guaranteed by Article 314. The appel- 
lant also prayed for a declaration that 
Fundamental Rule 56 (ff) is void and 
ultra vires the Constitution. 


34. In the petition the appellant 
made these allegations. The appellant | 
is an officer of the Indian Civil Ser- 
vice and is ‘at present working as 
Secretary to the Government of India, 
Ministry of Works, Housing and Urban 
Development’, According to Funda- 
mental Rule 56 (f) the date of compul- 
sory retirement of the appellant from 
the Indian Civil Service was 24 Nov- 
ember, 1970. The appellant agreed to 
accept an extension of service by four 
months from 25 November, 1970. Ac- 
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cording to the order dated 23 Novem- 
ber, 1970 the: appellant is to retire 
from service on 25 March, 1971. The 
appellant offered to the Government 
of India to continue him in service for 
a further period till after the receipt 
of the report of the Commission of 
Inquiry set up by the Government of 
India. The offer of the appellant was 
not accepted. On the contrary, the 
order of suspension dated 23 March, 
1971 was served on the appellant. 

35-6 On these allegations the ap- 
pellant raised these contentions in the 
petition. First, the Government acted 
under Fundamental Rule 56 (ff) and 
there was no order of suspension in 
existence on the date of compulsory 
retirement of the appellant. A member 
of the Indian Civil Service cannot be 
proceeded against in any disciplinary 
proceeding after the date of his com- 
pulsory retirement from service. 
Second, the order of suspension passed 
after the expiry of the date of compul- 
sory retirement cannot prevent the 
appellant from retiring on 25 March, 
1971. The order of suspension is 
repugnant to law. Third, no discipli- 
nary proceedings namely, inquiry had 
been initiated against the appellant. 
The order of suspension from service 
can be passed only in terms of Rule 3 
of the All India Services (Discipline 
and Appeal) Rules, 1969. The provi- 
sions of Rule 3 (1) (a) contemplate sus- 
pension of an officer against whom 
Government initiates any disciplinary 
proceedings. The order of suspension 
merely stated that proceedings are 
contemplated. Therefore, the order is 
bad. Fourth, Fundamental Rule 56 
(ff) is discriminatory in character and 
violative of Article 14 of the Consti- 
tution. 

36. The High Court held that 
an officer of the Indian Civil Service 
could with the sanction of the Presi- 
dent be allowed to continue to retain 
the post he was holding at the date 
of compulsory retirement for the 
maximum period of 5 years. As to the 
order of suspension the High Court 
relying on the decisions of this Court 
which will be dealt with hereafter 
held that an order of suspension could 
be passed even before definite charges 
‘were communicated. The appellant’s 
contention that Fundamental Rule 56 
(ff) which permitted an officer under 
suspension from retiring violated Arti- 
cle 14 was not accepted. by the High 
Court. 
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37. The appellant in this Court 
repeated the submissions advanced in 
the High Court and raised additional 


„contentions which were neither found- 


ed in the petition nor argued in the 
High Court. These additional conten- 
tions were first, that the date of com- 
pulsory retirement of the appellant was 
fixed under Fundamental Rule 56 (f) 
and therefore there could not be an 
extension of service beyond the date 
of compulsory retirement. Second, as- 
suming there was an extension there 
was in fact no order of extension of 
service for 5 years in accordance with 
the provisions of Fundamental Rule 56 
(£). Third, the Government placed the 
appellant under suspension by an order 
dated 23 March, 1971. The order of 
suspension is bad inasmuch as there 
was no order under Fundamental R. 56 
(ff). retaining the appellant in service 
while making the order of suspension. 


38. These new contentions do 


not appear in the pleadings. Those 
contentions were not raised in the 
High Court. Ordinarily, this Court 


does not allow a party to canvass points 
which are not mentioned in the plead- 
ings or in the judgment. The reasons 
behind this practice are two-fold. First, 
the opposite party is deprived of meet- 
ing such a case in the pleadings. 
Secondly, this Court is deprived of the 
benefit of a considered judgment of the 
High Court. In view of the fact that 
the appellant was allowed to make his 
submissions these will have to be con- 
sidered. 

. 39. Broadly stated, four ques- 
tions fall for consideration. First, can 
there be an extension of service of an 
officer of the Indian Civil Service be- 
yond the date of compulsory retire- 
ment? Second, if there is an extension 
of service does such an extension of 
service under Fundamental Rule 56 (f) 
have to be for a period of five years. 
Third, could there be an order of sus- 
pension inthe facts and circumstances 
of the case under Rule 3 of the All 
India Services (Discipline and Appeal) 
Rules, 1969 when disciplinary proceed- 
ings had not been initiated and did not 
commence. Fourth, is any order of 
retention in service necessary within 
the meaning of Fundamental Rule 56 
(ff) at the time of passing of the order 
of suspension? 


40. The appellant’s contentions 
on the first question as to whether 
there could be an extension of service 
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beyond the date of compulsory’ retire- 
ment| were these. First the ‘date of 
compulsory retirement is a fixed and 
. Irrevocable date which cannot be chan-, 
ged. |The compulsory retirement of the’ 
appelfant was fixed under Fundamen- 
tal Rule 56 (f) to be 35 years from the 
date bi his arrival in India. He arrived 
fn India on 25 November, 1935., There- 
fore, there could not be an extension 
o Caie beyond the date of compul- 
etirement under Fundamental 
Rule 6 (f). Secondly, assuming there 
-could| be an order of extension under 
the proviso to Fundamental Rule 56 (f) 
there was in fact no order under the 
proviso. It was said that wo separate 
. Rule 56 (f) consists of two s 
parts.| The first part speaks 
-date T compulsory retirement. 
proviso which is the second an 
pendent part speaks of extension of 
E sanctioning retention ‘ono for 
five years. 
490A. The order dated 23 Novy- 
embe ef, 1970 was as follows: 
“The President is pleased to order 
under| the proviso to F. R. 56 (f) that 
the services of Shri P. R. Nayak, a 
member of the Indian ‘Civil Service, 
who completed 35 years of service on 
the 25th November, 1970 shall 
sende upto the 25th March, 1971”. 
; In order to appreci te tħe 
nt’s contentions it is necessary 


56 (8. 








ee 
to Hai to Fundamental Rule 
Fundamental Rule 56 (f) in the present 
form came into force with effect from 
21 July, 1965. The previous corres- 
ponding Rule was Fundamental 
56 (c) which came into force on 1| Janu- 
ary, 1922. Prior to 1922 ‘engi of 
the Civil Service Regulations s the 
relevant regulation. Article 65 (a) 
stated; that after 35 years’ service 
counting from the date of'his arrival 
fn India, an officer shall not, except 
for special reasons, and with the sanc- 
tion of the Secretary of State retain 
his office or be appointed to any new 
office; |provided that, if such an officer 
has held his office for less than five 
years, he may, for special reasons, with 
the sahction of the Government of 
India, be permitted to retain his |office 
until he has held it for five years! Arti- 
cle 563 of the Civil Service Regula- 





tions was repealed by Fundamental 
Rules on 1 January, 1922. Fundamen- 
tal Rule 56 (c) (i) which ‘came in| place 


of Article 565 was this: 
“A member of the Indian `| Civil 
Service, who is not a judge of a |Chief 








be ex~ 


Rule 





A.I. R 


Court, must retire after 35 years’ ser- 
vice counted from the date of his arri- 


val in India provided that if he has 


held his post for less than five years, 
he may, with the sanction of the 


' Governor-General in Council be per- 
mitted to retain it until he has held it 


for that period”. 

The present Fundamental Rule 56 (f) 
was introduced in 1965 in place of the 
previous Fundamental Rule 56 (c) (i), 
Fundamental Rule 56 (f) is as follows: 

“(f). A member of the Indian Civil 
Service shall retire after thirty-five 
years’ - service counted from the date 
of his arrival in India; 

Provided that if he has at the end 
of thirty-five years service held his 
_ post for less than five years, he may, 
with the sanction of the President, be 


permitted to retain his post until he 


has held it for five years”. 


42. The contention on behalf 
of the appellant that a member of the 
Indian Civil Service on completion of 
35 years’ service from the date of his 
arrival in India retires .compulsorily 
and there cannot be any extension of 
service is opposed to the language of 
Fundamental Rule 56 (f) itself and is 
utterly inconsistent with the practice 
and procedure of exigencies of service 
on which Fundamental Rule 56 (f) is 
based. Historically Civil Service Regu- 
lation 565 (a), Fundamental Rule 56 
(c) (i) and the present Fundamental 
Rule 56 (f) all indicate that a member 
of the Indian Civil Service may have 
an extension of service beyond the 
date.of compulsory retirement. Under 
Fundamental Rule 56 (f) a member of 
the Indian Civil Service may with the 
sanction of the President be permitted 
to retain his post- 

43. Sanction of retention of 
post at the end of thirty- five years 
which is mentioned in Fundamental 
Rule 56 .(f) contains intrinsic authority 
for extension of service. The extension 
of service at the end of thirty- five 
years’ service is inherent in Funda- 
mental Rule 56 (f). The appellant could 
not show any rule or authority other 
than Fundamental Rule 56 (f) for ex- 
tension of service after thirty-five 
years’ service. ‘The order of the ap- 
pellant’s extension of service is not a 
case of new employment after retire- 
ment. Nor is it a case of fresh contract 
of service. Any valid contract of em- 


- ployment after the date of compulsory 


retirement is to be in compliance with 
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Article 299 of the Constitution. That 
is neither the case nor the rule. It is 
a simple case of: extension of service 
under Fundamental Rule 56 (f). There 
fs no authority for saying ‘that at the 
end of 35 years’ 
retirement has happened and is com- 
plete and there can be no extension of 
service. It is incomprehensible as to 
how one can be permitted to retain the 
post one was holding at the end of.35 
years’ service if one has already retir- 
ed ‘compulsorily’ at the the end of 35 
ears’ service. 


44. It was said on behalf of the 
appellant that ‘Fundamental Rule 56 
(f) consists of two separate and inde- 
pendent parts with the result that 
under the first part a member of the 
Indian Civil Service retired after 35 
years of service and the proviso accord- 
ing to the appellant was the second and 
independent part which dealt with 
sanction of the President permitting 
the officer to retain his post for five 
years. The proviso cannot be truncated 
as a separate part of Fundamental R. 56 
(f). The proviso and the preceding 
part hang together. Fundamental R. 56 
(f) is to be read in‘its entirety as an 
integrated whole. The proviso to 
Fundamental Rule 56 (f) speaks of end 
of thirty-five years. Thirty-five years’ 
service is the subject-matter of the 
entire Fundamental Rule 56 (f). 


45. Fundamental Rule 56 (f) 
means this. The Government has the- 
right to retire a member of the Indian 
Civil Service at the end of 35 years’ 
service. A member of the Indian Civil 
Service has also the right to retire 
after 35 years’ service. The Govern- 
ment however has the right to retain 
an officer after 35 years’ service. The 
date of retirement is then extended. 
(here is in fact no retirement of the 
officer from service. He still re- 
mains a member of the Indian Civil Ser- 
vice. The appellant’s contention that the 
date of retirement is irrevocably fix- 
ed is reading new content to Funda- 
mental Rule 56 (f). It is correct that 
the date of retirement is 35 years 
from the date of arrival in India of a 
member of the Indian Civil Service. 
The Government in certain cases may 
permit an officer to retain his post 
beyond that date. In those cases in 
spite of the stated date of retirement it 
does not take place. It was said on be- 
half of the appellant that there is no 
provision for postponing the date of 


service compulsory ` 


_tension of service. 
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retirement. What is postponed is retire- 
ment and not the date. That is because 
after the date of retirement an officer 
is permitted to retain his post. The two 
parts of Fundamental Rule 56 (f) name- 
ly- the first part and the proviso draw 
sustenance from each other. The two 
are indissolubly connected. If the two 
are separated as independent provisi- 
ons their meaning is lost and their ap- 
plicability becomes impossible. 

46. It was said on behalf of the 
appellant that the service of an officer 
after the date of retirement is not on 
a par with service before that date. 
This was illustrated first with refer- 
ence to entitlement to leave under 
Fundamental Rule 86 not being the 
same, secondly, lapse of leave on the 
date of retirement, and, thirdly, that 
an officer after the date of retirement 
could not have any promotion and 
therefore it would not be a continuous 
employment because the conditions of 
service would not be the same. There 
cannot be any question of promotion of 
an officer who is retained in a post 
after 35 years’ service. Nor can it be 
said that lapse of leave or entitlement 
to leave will rob the officer of an ex- 
The extension of 
service or sanction permitting an offi- 
cer to retain his post at the end of 35 
years is a special feature in the rule. It 
is not that an officer at that stage will 
have to look forward to promotion. As 
for leave whatever the leave rules will 
permit he will be entitled to. Funda- 
mental Rule 86 speaks of leave in rela- 
tion to the period before the date of 
retirement and the period of being 
retained in service after the date of 
retirement. 

47. It cannot be said that the 
extension of service of the appellant 
was anew appointment or a special 
contract apart from Fundamental R. 56 
(f). The appellant remained a mem- 
ber of the service. That is the allegation 
of the appellant in the petition. The 
appellant enjoyed the benefits of ser- 
vice. The appellant himself asked for 
extension. The Government is right 
in the contention that the appellant is 
estopped from challenging the exten- 
sion. On behalf of the appellant it 
was said that the appellant’s agree- 
ment to extension would not estop him 
from questioning: the order because 
the Government did not indicate in 
what regard it acted to its disadvan- 
tage and further that the Government 
could not have suspended the appellant 


z 
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in the month of November, 1970 be- 
cause the Government had nojevidence 
at that time. The appellant agreed to 
and) took advantage of the extension. 
The Government acted upon that. The 
affidavit evidence on behalf ofthe Gov- 
e ent is that the appellant wrote 
a letter on 3 November, 1970 to the 
Cabinet Secretary stating that 
the jappellant was willing to accept an 
S of service for about four 
months from 25 November, 1970. The 
Government decided to grant .such an 
extension. The order of the Government 
dated 23 November, 1970 is alleged in 
the |affidavit to be made pursuant to 
the letter dated 3 November, 1970. The 
appellant cannot be allowed to appro- 
bate] and reprobate. 


48. The extension was asked 
for by the appellant to facilitate the 
enquiry by Shri Takru. The appellant 
in letter stated there were allega- 
tions against him in respect of which 
he had not an opportunity of havinga 
The appellant wanted ar oppor- 
ay to explain his point of view and 

ed an extension to facilitate such 
caus¢. The appellant having! invited 
vernment to grant an extension 
and fa be permitted to turn : around 





ay that the extension is bad. The 
lant has furthermore not ques- 
ee the extension in the petition. On 
ontrary, the appellant has pro- 

i on the basis’ of extension and 
as 
lant retires from service on 25, March, 
The Attorney General made it 
clear that the estoppel which the 
ent wanted to raise |against 
ppellant was only with regard to 
on Rules 56 (f) and ‘56 (ff). 





The estoppel rightly raised against the 
a ant in regard to Fundamental 
order of suspension was passed at a 
time |when the appellant was in ser- 
vice ‘as a result of being permitted by 
the Hresident to be retained in 'service 
for a period of four months pursuant 
to the appellant’s agreement to:an ex= 
tension. i 


49. The contention on; behalf 
of the appellant is that under Funda- 
men Rule 56 (ff) an officer ‘who is 
under suspension on a charge of mis- 
conduct shall not be required or per- 
mitted to retire on reaching the date 
of compulsory retirement and: inas- 
muchas the date of Peuremnent OF the 





for a declaration that the appel- - 


56 (f) and 56 (ff) is that the 


A.I K 


appellant expired. on 25 November, 
1970 the order of suspension dated 23 
March, 1971 could not be passed under 
Fundamental Rule 56 (ff). Fundamen- 
tal Rule 56 (ff) is as follows: 

“Notwithstanding anything con- 
tained in clauses (a), (d) and (f) where 
an officer who is a member of the 
Indian Administrative Service or the 
Indian Police Service and who before 
becoming such member was a member 
of the Indian Civil Service or the 
Indian Police, is under suspension on 
a charge of misconduct, he shall not 
be required or permitted to retire on 
reaching the date of compulsory reti- 
rement, but shall be retained in ser- 
vice until the inquiry into the charge 
îs concluded and a final order is pass- 
eo by the competent autho- 
rity”. 


50. The submission on behalf 
of the appellant is that Fundamental 
Rule 56 (ff) can only be applicable 
before the date of compulsory retire- 
ment. The words ‘date of compulsory 
retirement’ occurring in Fundamental 
Rule 56 (ff) are not used in any of the 
sub-rules in Fundamental Rule 56. The 
date of compulsory retirement relates 
to the end of 35 years of service from 
the date of arrival in India of an offi- 
cer of the Indian Civil Service as men- 
tioned in Fundamental Rule 56 (f). Ib 
is, only because in Fundamental Rule 
56 (f) it is said that a member of the 
Indian Civil Service shall retire after 
35 years of service counted from the 
date of his arrival in India that the 
words ‘date of compulsory retirement’ 
are used in Fundamental Rule 56 (ff). 

51. The question which there- 
fore arises is whether the case of a 
member of the Indian Civil Service 
being permitted with the sanction of 
the President to retain the post after 
35 years of service can be brought 
within the scope of Fundamental R. 56 
(ff). When there is an extension of 
service as a result of the sanction by 
the President under Fundamental R. 56 
(f) there is no retirement. The service 
is continuous with such adjustments 
as to leave or promotion or posting as 
are permissible or possible. To accede 
to the contention on behalf of the ap- 
pellant is to hold that a member of the 


Indian Civil Service cannot be placed | 


under suspension during the period of 
extension of service. The fallacy of 
the appellant’s contention lies in not 
appreciating that the suspension is mot 
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under Fundamental Rule 56 = (ff). 
Fundamental Rule 56 (ff) is the conse- 
quence of an order of suspension. It 
will be illogical to hold that a member 
of the Indian Civil Service will not be 


permitted to retire because the order 


of suspension is before the date of com- 
pulsory retirement whereas a member 
of the Indian Civil Service who is on 
extension of service can be permitted 
to retire even when an order of sus- 
pension has been passed. This is 
on the assumption that the order of 
suspension is otherwise valid. The 
authority and power of the Govern- 
ment to suspend the appellant in the 
present case will be dealt with here- 
inafter. The date of compulsory re- 
tirement mentioned in Fundamental 
Rule 56 (ff) is to receive a meaning in 
harmony with the various sub-rules of 
Fundamental Rule 56, on a reading of 
the entire rule it is apparent that when 
the date of compulsory retirement is 
. allowed to pass by an extension of 
service the words ‘reaching the date of 
compulsory retirement?’ in Funda- 
mental Rule 56 (ff) will apply to the 
postponed date of retirement because 
the actual date of retirement is shifted. 
A member of the Indian Civil Service 
receiving an extension has not in fact 
retired inasmuch as the Rules indicate 
that a member of the Indian Civil 
Service has to resign and apply for 
annuity at retirement. A member of 
the Indian Civil Service does not 
cease to be a member of the service 
during the period of extension of 
service. Therefore, Fundamental 
Rule 56 (ff) will apply to a member of 
the Indian Civil Service during the 
period of extension of his service. The 
contention of the Government is 
correct that the appellant is estopped 
from questioning the extension of 
service asked for by him and sanction- 
ed by the President. It, therefore, 
follows that if the order of suspension 
is validly passed during the period of 
extension in service Fundamental 
Rule 56 (ff) will apply. As to whe- 
ther an order of retention of the ap- 
pellant in service is required under 
Fundamental Rule 56 (ff) during the 
period of suspension will be dealt 
with later on. 
52. The second question is if 
, there is an extension of service under 
Fundamental Rule 56 (f) what will 
be the pericd for such extension. 
Fundamental Rule 56 (£) states in the 
proviso that if a member of the Indian 
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five years’ held - his post for less than 
five years, he may, with the sanction 
of the President, be permitted to re- 
tain his post until he has held it for 
five years. The appellant became 
‘Secretary in the Ministry of Petro- 
leum and Chemicals in the month of 
January, 1965. On 22 February, 1969 
the appellant became Secretary, 
Ministry of Works, Housing and Urban 
Development. Therefore the conten- 
tion of the appellant was that his ex- 
tension should have been for a period 
of five years upto 21 February, 1974 
fo enable him ‘to retain that post’. 
With regard to the order passed on 23 
November, 1970 whereby the services 
ofthe appellant were extended upon 25 
March, 1971 it was said first that the 
order did not state as to what post the 
appellant held and secondly the order 
did not say that he was permitted to 
retain the post until he had held it for 
five years. It was thus contended that 
the order was bad. 


53. Fundamental Rule 56 (f) 
which speaks of retention of post with 
the sanction of the President is not a 
matter of right. As far as a member 
of the Indian Civil Service is concern- 
ed it is a matter of discretion with the 
Government as to who will be allow- 
ed to retain his post and for what 
period. The imminent idea in Funda- 
mental Rule 56 (f) is that in cases 
where a member of the Indian Civil 
Service at the end of 35 years’ service 
has held his post for less than five 
years the Government may permit 
him to retain his post until he has 
held it for five years. The word 
‘post?’ means in effect office. Funda- 
mental Rule 56 (c) (i) which corres- 
ponded to Fundamental Rule 56 (f) 
used the expression ‘post’ and Arti- 
cle 565 of the Civil Service Regula- 
tions which was in existence prior to 
the coming into force of Fundamental 
Rules in 1922 spoke of ‘office’. Funda- 
mental Rule 56 (f) does not refer to a 
tenure post. There are no cadres in 
the Centre. Each State has cadre posts 
and for each State there are senior 
posts under the Central Government. 
The appellant did not hold a tenure 
post. The services of the appellant 
were extended for four months with 
the result that he was permitted to re- 
tain the post he was holding. 


54. In view of the fact that 


the appellant was permitted by the 





i Sae on 1 January, 
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ident to retain his post the only 
question is as to the period for which 
he dould be asked to retain his post. 
The| Attorney General gave instances 
where members of the Indian Civil 
Service who on completion of 35 years’ 


service were given extension. All these © 


instances illustrate that the! period 
for | which extension of service was 
grarited’ ranged ‘from 1 month and 
22 days to 1 year and six- months. 
These instances further indicate that 
the total period for which these offi- 
cers|held the post inclusive | of the 
period for which extension was given 
ranged from 1 year and 11 pate Aha 
4 ydars 10 months and 27 da 

. Bajpai was appointed Shelia 
General of try of External 








was|given an extension for one year 
and jsix months and held that post for 
4 years 10 months and 27 days. Shri 


: Vishnu Sahay who was appointed 


Cabinet Secretary, Government of 
India on 25 August, 1958 completed 
35 years’ service on 6 December, 1960. 
as given an extension for one year 
4 mpnths and 10 days with je result 


Secretary for 3 years 7° ‘months and 
22 days. Shri G. R. Kamath who was 
appginted Secretary,: Planning Com- 
ion. Government of India on” 22 
, 1965 -completed 35 years’ ser- 
vice on: 20 November, 1966. , He was 
an extension of service for 7 
months and 11 days’ with the result 
that| he retained the post for,2 years 
2 onths and 9 days. Shri N. N. 
Wanchoo, who was appointed Secretary 
to the Government of India, Ministry 
of jIndustrial Development . on 13 
1967 completed 35; years’ 
service -on 23 November, 
was| given an extension of service for 
1 month and 22 days with the result 
that] he retained that post for! 2 years 
10 months and 2 days. Shri B. Siva- 
raman who was appointed i Cabinet 
1969 com- 
d 35 years’ service on 30| Novem- 
.|1969. He was given an extension 
of service for 1 year with the result 
that| he retained the post for 1 year 
and|11 months. Shri'B. B. Paymaster 
who was appointed Chief Secretary 
to the Government of Maharashtra on 
5 September, 1967 completed 35 years’ 
service on 24 November, 1970. He 
wasi given an extension of service for 











1969. He- 
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6 months with the result that he re~' 


tained the post_for 3 years 8 months 
and 20 days. The appellant who was 
appointed Secretary, Ministry of Works 
Housing. and Urban Develop~ 
ment on 22 February, 1969 completed 
35 years’ service on 25 November, 
1970. He was given an extension off 
service for four months with the re- 
sult that he was permitted to retain 
oe post for 2 years 1 month and 4 
days. 


55. The various instances of 
extension of service of the members of 


the Indian Civil Service on which the 


Government relied indicate these fea- 
tures. First, the order of extension is 
of the same pattern. A typical ex- 
ample of the order of extension of 
service is to the effect that the Presi- 
dent is pleased to order. under the 
proviso to Fundamental Rule 56 (f) 
that the services of a member of the 
Indian Civil Service who completes 35 
years’ service On ...........+. .... Shall be 
extended for a period upto............ 

Therefore, the order does not indicate 
that the person concerned is mention- 
ed with reference to a particular post. 
Secondly, these instances. further 
established that the extension of ser- 
vice is in no case for five years. On 
the contrary, the total period of 
service inclusive of the period of 
extension in no case exceeds five years. 
Therefore, it follows that under Funda~ 
mental Rule 56 (ff) the extension can 
in fact be for any period with the re- 
sult that the total period inclusive of 


the extension does not exceed five 


years. 


56. Article 565 (a) of the Civil 


Service Regulations spoke of ‘office’ 
and thereafter Fundamental R. 56 (c) (i) 
and Fundamental Rule 56 (f) spoke of 
‘post’. The word ‘post’ and its previ- 
ous counterpart the word ‘office’ mean 
position in service. In the Indian Ad- 
ministrative Service (Cadre) Rules, 
1954 cadre post means any of the posts 
specified under item 1 of each cadre 
in the’ Schedule to the Indian Ad- 
ministrative Service (Fixation of Cadre 
Strength) Regulations, 1955. In the 
1955 Regulations posts are mentioned 
for each State. In the Centre there 
is no cadre. There are senior posts. 
The members of the Indian Civil 
Service come and occupy senior posts 
under the Government of India. Such 
officers of the Indian Civil Service who 
come and occupy posts in the Central 
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Government. move from one Ministry 
to another. ‘Therefore, at the end of 
35 years’ service when the services of 
a member of the Indian Civil Service 
are extended normally he’ assumes or 
retains that post. Post here will 
therefore mean the place and position 
in service held by him. The words 
‘retains his post’ mean first that he re- 
mains a member of the Indian Civil 
Service, and secondly, he is kept in 
that place or position and is allowed 
to remain there in service- 

57. The contention of the ap- 
pellant that the appellant was entitled 
to an extension for five years is against 
the terms of the rules. The extension 
can be for any time but it should not 
in any event allow a member of the 
Indian Civil Service to hold a post 
more than the period of 5 years in- 
clusive of the period of extension. 
The appellant’s contention will mean 
that every extension will be for 5 
years. That is against the term and 


spirit of the rule and against the prac- - 


tice and precedents in the service. 
Therefore, the second contention of 
the appellant fails. 

58. The third contention of the 
appellant is that the order of suspen- 
sion is bad because no disciplinary 
proceedings by way of inquiry were 
commenced prior to the order of sus- 
pension. Rule 3 (1) (a) of the All 
India Services (Discipline and Appeal) 
Rules, 1969 is as follows:— . 

“3. Suspension during Disciplinary 
Proceedings :— (1) If, having regard 
to the nature of the charges and the 
circumstances in any case, the Govern- 
ment which initiates any disciplinary 
proceedings is satisfied that it is neces- 
sary or desirable to place under sus- 
pension the member of the Service 
against whom such proceedings are 
started, that Government may — 

(a) if the member of the Service 
is serving under it, pass an order plac- 
ing him under suspension”. 

The three features of the rule are these. 
The first is the authority which places 
a member of the service. under sus- 
pension. ‘The ie tir 
when such order is made. The third 
is the person against whom the order 
is made. The authority under 
Rule 3 (1) (a) for placing a member 
under suspension is the Government 
which initiates any disciplinary pro- 
ceedings. The words ‘which initiates any 
disciplinary proceedings’ are descri- 
ptive of the word ‘Government’. The 


second is the time. 
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time when such an order is passed is 
when the Government is satisfied that 
it is necessary or desirable to place 


“under suspension the member of the 


service. It is not that the Government 
can pass an order of suspension 
against anyone. The person against 
whom an order can be made is a 
member of the service against whom 
such proceedings are started. Here 
again, the words ‘against whom such 
proceedings are started’ are descrip- 
tive of the words ‘member of the ser- 
vice’ There is no restriction on the 
power to suspend by making it depen- 
dent on the condition precedent of the 
commencement of inquiry into Arti- 
cles of charge against the Govern- 
ment servant. 

59. Counsel on behalf of the 
appellant contended that if the 
Government would have power to place 
a member of the service under suspen- 
sion in the absence of commencement 
or initiation of disciplinary proceed- 
ings by inquiry the power would. be 
arbitrarily used by the Government 
against an officer who was for some 


reason or other not in the good books - 


of the Government or liked by the 
Government. This contention cannot 
be a consideration to interpret a pro- 
vision by approaching the content of 
the power with the fear that power 
might be abused. There are remedies 
for abuse of powers by any authority. 
The person against whom power is used 
arbitrarily or mala fidewill always 
have the right to come to a Court of 
law for redress of his grievances. The 
Courts of Jaw will in the administra- 
tion of justice protect a person against 
any arbitrary action of the authorities. 
It was also submitted on behalf of the 
appellant that the order of suspension 
was made to humiliate the appellant. 
It was not alleged that the order was 
made mala fide. -The fact that the ap- 
pellant happens to be a member of the 
Indian Civil Service will have no re- 
levance in considering the extent of 
the power or exercise of the power of 
suspension. As a matter of fact in the 
present case there are serious charges 
and allegations against the appellant. 
The Takru Commission has given a 
report that a prima facie case is esta- 
blished against the appellant. The re~ 
port was made early in the year 1971. 
It was submitted on behalf of the 
appellant that the order of suspension 
against the appellant was made by the 
Government without taking into con- 
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sideration the affidavit filed by the 
Government before the Takru Commis- 
sion.| In the affidavit filed by the ap- 
pellant in the High Court it was alleg- 
ed i in Paragraph 27 that in the affidavit 
filed! before the Commission the 
Government upheld the decision taken 


by the authorities and therefore the. 


order of suspension against the appel- 
lant did not have any basis. There 
was no allegation that the Government 
had not considered the affidavit. No 
opinion need be expressed on the 
merits and demerits of the rival cases 
contdined in the affidavit evidence be- 
fore the Takru Commission. Those 
allegations and defences are within the 
province of the inquiry. The affidavit 
appellen in the petition filed by the 





appellant is that the Government con- 
sidered the matter. The order dated 
arch, 1971 indicates that the 
President after carefully considering 
the available material and having re- 
gard| to the nature of the charges 
against the appellant and the circum- 
stances of the case is satisfied that it is 
necessary and desirable to place the 
appellant under suspension. There- 
fore, the satisfaction of the President 
is ab eai by objective considera- 
tion of the materials. 
0. Counsel on` behalf of the 
appellant contended that the power of 
suspension was in aid of disciplinary 
proceedings and therefore suspension 
could be only after initiation and dur- 
ing the pendency of disciplinary pro- 
It was said that disci- 
proceedings were initiated and 
enced only by giving the Govern- 








Rule 8 of the All India Services (Dis- 
cipline and Appeal) Rules, 1969. 
Rule 3 of the All India Services (Dis- 
cipline and Appeal) Rules, 1969 is under 
the | general heading of suspension 
during disciplinary proceedings. There 
are seven sub-rules in Rule 3. Under 
the first sub-rule which forms the 
subject matter of the present appeal 
the ni which initiates any 
disciplinary proceedings may pass an 
order placing a member under sus- 
pension when the Government is satis- 
fied that it is necessary to place under 
suspension the member against whom 
such] proceedings are started. There 
are two other sub-rules in Rule 3 to 
show that when criminal charges and 
investigations or trial are ‘pending 
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against a Government servant or when 
he is detained in official custody for 
more than 48 hours he will be deemed 
to be under suspension. These sub- 
rules established that the power of 
suspension is exercisable in instances 
other than inquiry under Rule 8. A 
criminal trial comes later on. But 
suspension takes place earlier than the 
trial during the investigation It is 
really the gravity of the charge which 
will weigh in ordering suspension. 
Rule 3 (1) (a) does not say that the 
Government which has initiated dis- 
ciplinary proceedings may pass an 
order of suspension. Rule 3 (1) (a) 
does not say that a member against 
whom such proceedings have been 
started can be placed under suspen- 
sion. On the contrary the words 
‘which initiates any disciplinary pro- 
ceedings’, in relation to the Govern- 
ment and the words ‘against whom 
such proceedings are started’ in re- 
lation to a member of the Service in- 
dicate that the initiation of discipli- 
nary proceedings in the form of in- 
quiry into charges is not the pre-re- 
quisite of an order of suspension. 


61. Under Rule 3 (1) (a) the 
power of the Government is to place 
a member under suspension when it is 
satisfied that it is necessary or desir- 
able to place a member under sus- 
pension. A prima facie case has been 
established as a result of the ' report 
of the Takru Commission. The 
Government has considered that. Dis- 
ciplinary proceedings are contemplat- 
ed. That is the basis of the order of 
suspension. In Rule 3 it is said that 
‘having regard to the nature of the 
charges and the circumstances in any 
case’ the Government may pass an 
order. The words ‘nature of the 
charges and the circumstances in any 
case’ in Rule 3 are different from the 
procedure laid down in Rule 8 of the 
All India Services (Discipline and Ap- 
peal) Rules, 1969 for imposing major 
penalties. Under Rule 8 when it is 
proposed to hold an inquiry the disci- 
plinary authority shall draw up the 
substance of the imputation of mis- 
conduct or misbehaviour into definite 
and distinct articles of charge and a 
statement of the imputation of mis- 
conduct or misbehaviour in support of 
each article of charge is also to be 
drawn up. A copy of the article of 
the charge is to be delivered to the 
member. It was said by counsel for 
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the appellant that the words ‘nature of 
the charges’ in Rule 3 and ‘articles 
of charge’ in Rule 8 mean the same 
thing. Rule 3 is of much wider ampli- 
tude inasmuch as the words used in 
Rule 3 ‘nature of the charge and the 
circumstances in any case’ show that 
the area is more ample. The two 
qualifying words ‘nature’ and ‘circum- 
stances’ accentuate the difference be- 
tween Rules 3 and 8 in regard to the 
time and the manner of their 
operation. The case that is 
contemplated in Rule 3 is the prima 
facie case and the nature of charges 
in that case. The explanation to 
Rule 6 of the All India Services 
(Death-cum-Retirement Benefit) Rules 
1958 states that a disciplinary proceed- 
ing shall be’ deemed to be instituted 
when the charges framed against the 
pensioner are issued to him, or if he 
has been placed under suspension from 
an earlier date, on such date. It was 
said that Rule 6 which speaks of re- 
covery from pension on any pecuniary 
loss caused to the Central or the State 
Government from a pensioner was not 
applicable to members of the Indian 
Civil Service. But Rule 6 applies to 
Government servants who can be plac- 
ed under suspension under Rule 3. 
lt will be illogical and incongruous to 
hold that in case of other Govern- 
ment servant disciplinary proceedings 
commenced when he is placed under 
suspension but it will be not so in the 
case of a member of the Indian Civil 
Service. Disciplinary proceedings are 
wider in import than inquiry by a 
Board for finding facts and ascertain- 
ing the truth. That is why suspension 
is an interim measure in aid of dis- 
ciplinary proceedings and is in itself 
a disciplinary matter so that the off- 
cer concerned does not gain custody 
or control of papers or take any ad- 
vantage of position or power in ser 


vice. 

62. In (1967} 2 SCR 566 = 
(AIR 1967 SC 1274) allegations were 
made against a member of the Board 
of Revenue. The State Government 
placed him under suspension under 
Rule 7 of the All India Services (Dis- 
cipline and Appeal) Rules, 1955. The 
present Rule 3 of the All India Services 
(Discipline and Appeal) Rules, 1969 
came into existence in place of Rule 7 
of the All India Services (Discipline 
and Appeal) Rules, 1955. Rule 3 is in 
identical language. In Govinda Menon’s 
ease it was contended that the order 
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of suspension was bad because there 
was no formal order of the Govern- 
ment for instituting disciplinary pro- 
ceedings. The order of suspension 
stated that preliminary inquiries had 
shown prima facie that the officer is 
guilty of corruption, nepotism and 
other irregularities of grave nature. 
The order further indicated these 
features. The detailed enquiry into 
the charges was in progress. The evi- 
dence was to be collected. In the in- 
terest of the proper conduct of the 
enquiry it was necessary that the 
officer should not be allowed to con- 
tinue in that post. “The offcer is 
suspended till the disciplinary proceed- 
ings initiated against him are com- 
pleted”. This Court on reading the 
order of suspension held that it show- 
ed that the Government had accepted 
the poceedings and had decided to go 
forward with the disciplinary proceed- 
ings and there was no formal order 
necessary to initiate disciplinary pro- 
ceedings. This Court also held in 
Govinda Menon’s case that the word 
‘charges’ occurring in Rules 5 (2) and 7 
of the 1955 Rules corresponding to 
Rules 8 and 3 of the All India Services 
(Discipline and Appeal) Rules, 1969 
did not have the same meaning. The 
word ‘charges’ in Rule 5 (2) of the 
1955 Rules corresponding to Rule 8 of 
the 1969 Rules refers to definite 
charge or charges which are reduced 
into writing where as the words 
‘having regard to the nature of the 
charges and the circumstances in any 
case’ occurring in the present Rule 3 
and the corresponding Rule 7 of the 
1955 Rules have a wider meaning de- 
noting accusation or imputations. 
The ruling in Govinda Menon’s 
ease is that there is power 
of the Government to suspend a 
member when disciplinary proceed- 
ings in the shape of inquiry are con- 
templated and the order of suspension 
In the background of charges and 
circumstances amounts to initiation of 
disciplinary proceeding. 


63 In the case of AIR 1971 SC 
823 this Court had to consider whe- 
ther suspension of a member of the 
Service would only be ordered after 
definite charges had been communicat~ 
ed in terms of the old Rule 5 (2) which 
corresponds to the present Rule 8 or 
whether the Government was entitled 
to place an officer under suspension 
even before that.stage had been reached 
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after 
had 
office 


the preliminary investigation 
een made into the conduct of the 
concerned following allegations 
of corrupt practice levelled! against 
him. | The earlier decisions of this 
Court were referred to and thereafter 


it was said “Merely because the. order 
mentioned that disciplin proceed- 
ings were contemplated against the 


respondent, as eel to' Rule 7 
which contains phrases like ‘the initia- 
tion of disciplinary proceedings’ and 
the ‘starting of such proceedings’ we 
cannot hold that the ‘situation in the 
t case had not reached ‘a stage 
‘called for an order of suspen- 
In substance disciplinary pro- 
ceedings can be said to be ‘started 
agai an officer when complaints 
about his integrity or honesty are 
entertained and followed by a preli- 
min enquiry into them culminating 
in satisfaction of the Government 
that a prima facie case has been made 
out yes. him for the framing of 





charges. When the order of suspen- 
sion itself shows that Government was 
of the view that such a prima facie 
case [for departmental proceedings’ had 
been} made out the fact the order also 
mentions that such proceedings were 
ee makes no difference. 
Again the fact that in other rules of 
service an order of suspension may be 
made when ‘disciplinary proceedings 
were) contemplated’ should not lead 
us td take the view that a member of 
an All India Sérvice should be dealt 
with] differently. The reputation of an 
officer is equally valuable no, matter 
er he belongs to All India Ser- 
vice jor to one of a humbler cadre. It 
is the exigency of the conditions of 
service which. requires or calls for an 
of suspension and there can be 
no difference in regard to this matter as 
between a member of an All India 
Service and a member of a State 
Service or a Railway Service.” 

4. These decisions ‘indicate 





the reasons for suspension of ajmember 
ofthe Service against whom ‘discipli- 
n proceedings are contemplated- 


The linstitution of inquiry proceedings 
and |the imposition of . penalty are 
dealt with in separate Rules in the 
All |India Services (Discip line and 
. Appeal) Rules, 1969. Rule 7 thereof 
pal te of authority to institute pro- 
ceedings and to impose _ penalty. 


Rule 8 speaks of procedure of inquiry 
for Imposing major penalties: Rule 9 
spe 





f action on the lets re- 


port. Then there are Rules with re- 
gard to orders in the light of the 
enquiry and appeals from such orders. 
These provisions and in particular 
Rule 3 indicate the different stages of 
disciplinary proceedings. There is no 
formal order necessary for initiation 
of disciplinary proceedings. The order 
of suspension in the context of 
preliminary investigation and a prima 
facie case against the Government ser- 
vant is appropriately an initiation of 
disciplinary proceedings and is a step 
in aid of formal inquiry which will be 
held for imposition of penalty. 


65. In Champaklal Chimanlal 
Shah v. Union of India (1964) 5 SCR 
190 = (AIR 1964 SC 1854) this Court 
made certain observations on the mean- 
ing of disciplinary proceedings and said 
that where it is intended to take action 
by way of punishment what usually 
happens is that a preliminary enquiry 
is first held in connection with the al- 
leged misconduct. In the preliminary 
enquiry the explanation of the Gov- 
ernment servant is taken and docu- 
mentary and even oral evidence is 
considered. When such a preliminary 
enquiry makes out a prima facie case 
against the servant concerned, charges 
are then framed against him and he is 


asked. to show cause why disciplinary . 


action should not be taken against 
him. The Enquiry Officer is appoint- 
ed. This is known as the formal de- 
partmental enquiry into the conduct of 
a public servant. When the enquiry 
is over the Enquiry Officer makes a 
report. The Government makes up its 
mind on the enquiry report. The Gov- 
ernment then communicates a copy of 
the enquiry officers report and its 
own conclusion. It, therefore, follows 
that after there is a prima facie case 
against the servant concerned as a 
result of a preliminary enquiry he is 
asked to show cause. In the present 
case the Takru Commission made the 
preliminary enquiry. The Takru Com- 
mission gave the report. The Govern- 
ment considered the report. The ap- 
pellant appeared before the Takru 
Commission. The appellant made sub- 
missions. The Government considered 
the nature of the charges and the cir- 
cumstances of the case and placed the 
appellant under suspension. Therefore 
there is a preliminary enquiry. Disci- 
plinary proceedings are under R. 6 


-of the All India Services (Death-cum- 


Retirement Benefit) Rules, 1958 also 
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deemed to be initiated by placing a 
Government servant under suspension. 
Rule 6 apart, the order of suspension 
set in motion disciplinary proceedings 
which have different. stages. 


66. Again, in the case of R: P. 
Kapur v. Union of India (1964) 5 SCR 
431 = (AIR 1964 SC 787) tbis Court 
considered the suspension of a Govern- 
ment servant on the ground that a eri- 
minal case was pending against him. It 
was contended in that case that sus- 
pension pending a criminal proceeding 
could not be said to be a disciplinary 
matter. That argument was not accept- 
ed. It was said that suspension is of 
two kinds. It is either a punishment 
or an interim measure pending a de- 
partmental enquiry or pending a cri- 
minal proceeding. Suspension as a 
punishment is a disciplinary matter. 
Suspension pending a departmental en- 
quiry or pending a criminal proceed- 
ing was also held to be comprised 
within the words ‘disciplinary mat- 
ters’ within the meaning of Article 
314. It was then said “Take the case 
of suspension pending a departmental 
enquiry. The purpose of such suspen- 
sion is generally to facilitate a depart- 
mental enquiry and to ensure that 
while such enquiry is going on—it may 
relate to serious lapses on the part of 
apublic service,—he is not in a posi- 
tion to misuse his authority in the 
game way in which he might have been 
charged to have done so in the en- 
quiry. In such a case suspension -pend- 
ing a departmental enquiry cannot be 
but a matter intimately related to dis- 
ciplinary matters’. 


67. In the case of a member of 
the Indian Civil Service. there cannot 
be any departmental proceedings after 
retirement whereas in the case of 
other Government servants there can 
be. But that is not the reason for an 
order of suspension. This is only to 
show that when the appellant wanted 
an extension he wanted an opportu- 
nity to defend ‘himself ‘against the 
charge. When counsel for the appel- 
lant submitted ‘that the appellant felt 
humiliated at the order’ of: suspension 
it has to be said that if the appellant 
could have been punished during the 
priod of extension of service there 
could equally have been an order of 
suspension to facilitate an enquiry. It 
cannut be brushed aside that a Com- 
mission headed by a Retired High 
Court Judge was set up to enquire into 
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serious charges against the appellant- 
The Commission found that not only 
charges which had been levelled by 
the Government against the appellant 
but also other charges as a result of | 
the preliminary enquiry were prima 
facie established against the appellant. 
7 68. ‘First disciplinary proceed- 
ings are not defined in the Rules. The 
Government is the disciplinary autho- 
rity. The Government is the autho- 
rity which initiates disciplinary pro- 
ceedings. When charges of miscon- 
duct are made against a Government 
servant the Government makes a pre- 
liminary inquiry. If the Government is 
satisfied that there is a prima facie case 
the Government cannot then remove 
the Government servant from service. 
There will have to be an inquiry. Be- 
fore the inquiry is started the Govern- 
ment may find it necessary in the cir- 
cumstances of cases to place a Govern- 
ment servant under suspension. Hav- 
ing regard to the charges the presence 
of the Government servant in the De- 
partment where he worked may em- 
barrass and impede the full investiga- 
tion and collection of evidence. In 
these circumstances of a case the Gov- 
ernment may suspend a Government 
servant. The inquiry will take place 
afterwards. But till then an order of 
suspension may become necessary. The 
entire gamut of disciplinary proceed- 
ings will therefore embrace the preli- 
minary inquiry into allegations, a prima 
facie opinion of the Government as a 
result thereof and the formal enquiry 
giving the Government servant full 
opportunity to defend against the arti- 
cles of charge. Secondly, disciplinary 
proceedings cover the entire range of 
proceedings from the preliminary in- 
vestigation into complaints against the 
honesty and conduct of a Government 
servant to the final order of punish- 

ment after inquiry under Rule 8. 
Thirdly, no formal order of initiation 
of disciplinary proceedings is contem- 
plated in the Rules nor is a formal 
order necessary when the overt act of 
order of. suspension establishes the, 
initiation of disciplinary proceedings 
in the entire context of facts. Fourth- 
ly, suspension is not an inscrutable 
matter. It speaks, it acts andit affects. 

It is a disciplinary matter. It is a part 
of disciplinary proceedings. Fifthly, 

there can be suspension of a Govern- 
ment servant after a preliminary in- 
vestigation when disciplinary proceed- 
ings in the form of departmental in- 








ceedings. Suspension is ordered to 
ate free investigation and collec- 
cae evidence. It may be that the 
Government may not after suspension 
ee a departmental inquiry if there 
is not adequate evidence. Again, where 
suspension takes place during investi- 
gation of a criminal case there may be 
a departmental enquiry even after 
conviction or acquittal. The depart- 
mental enquiry is for inflicting punish- 
ment. Suspension is not so. That is 
why jif there is favourable report after 
a departmental inquiry the Govern- 
ment servant may obtain restoration 
of pea of pay during the period 
of suspension. Departmental proceed- 
ings,| disciplinary proceedings, prelimi- 
nary|enquiries for setting up an autho- 
rity under the provisions of the Public 
Servant Inquiry Act 1950 are all vari- 
ants |of disciplinary proceedings. 


9. Therefore, in the facts and 

tances of the present case the 
of suspension was properly and 
validly made. Disciplinary proceedings 
start| when the Government decides to 
go ahead with holding ‘an enquiry. The 
Government set up a Commission 
headed by Shri Takru. The suspension 
was express act on the part.of the 
Government in the wake of the preli- 
minary enquiry and the report made 
by Shri Takru. - : 


0. The fourth contention on 
beh of the appellant was that the 
order of suspension was bad inasmuch 
as there was no order under Funda- 
mental Rule 56 (ff) requiring the ap- 
ix not to retire. At the outset it 


cire 
orde 





has to be borne in mind that the order 
of suspension is not under Fundamen- 
tal Rule 56 (ff). The order of suspen- 
sion lis under Rule 3 of the All India 
Services (Discipline and Appeal) Rules, 
1969; Fundamental Rule 56 (ff) is a 
Rule laying down the consequences of 
an order of suspension. When a valid 
order of suspension has been made as 
“in E present case during the period 
of extension ofthe services ofthe ap- 
pellant it could not in the same breath 
be said that he is not permitted to 
retire. That is the concomitant of the 
order of suspension. Furthermore, the 
language of Fundamental Rule 56 (ff) 
is that notwithstanding anything con- 
tained in clauses (a), (d) and (f) a mem- 
ber of the Indian Civil Service who is 
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qui are contemplated. This suspen- 
sion is not a punishment but a discipli- 
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under suspension shall not be requir- — 
ed or permitted to retire. Therefore, 
Fundamental Rule 56 (ff) itself con- 
tains the words forbidding retirement 
of a member placed under suspension. 
Fundamental Rule 56 (ff) means these 
things. First, Fundamental Rule 56 
(f) is deleted from coming into opera- 
tion during the period of suspension 
inasmuch as the words used are ‘not- 
withstanding anything contained in 
clause (f)’. Secondly, the language of 
Fundamental Rule 56 (ff) is that he 
shall not be required or permitted to 
retire. The language is not that he 
shall be required not to retire. In other 
words, retirement is negatived by the 
positive effect of suspension. Thirdly, 
the entire consequence of Fundamen- 
tal Rule 56 (ff) is that the member 
shall be retained in service until the 
enquiry into the charges is concluded 
and the final order is passed. This 
Court in State of Punjab v. Khemi 
Ram (1970) 2 SCR 657 = (AIR 1970 
SC 214) stressed the importance of 
passing an order of suspension where 
a disciplinary enquiry could not be 
concluded before the date of retire- 
ment. In short the order of suspen- 
sion means that he is in service but his 
services are temporarily suspended 
and no retirement can therefore: take 
place. 

71. It was said on behalf of 
the appellant that Fundamental R. 56 
(ff) occurred in a Chapter headed 
‘Compulsory retirement’ and the word 
‘compulsory was removed sometime 
in 1969. It was therefore said that 
Fundamental Rule 56 (ff) which did 
not permit a Government servant plac- 
ed under suspension to retire was in 
the nature of punishment. The dele- 
tion of the word ‘compulsory’ was 
necessitated inasmuch as Fundamental 
Rule 56 regulated not only cases of 
compulsory retirement of Government 
servants in public interest prior to the 
attaining of the age of superannuation 
but also of Government servants after 
attaining the age of 50/55 years or 
rendering 30 years’ service as the case 


might be. That is why the heading 
became ‘Retirement’ instead of ‘com~ 
pulsory Retirement’ to be a correct 


reflection of the provisions. Therefore, 
when an order of suspension was made 
the mandate of Fundamental Rule 56 
(ff) became effective and placed an em- 
bargo on retirement. If an order of 
suspension were made before the ap- 
pellant completed 35 years of service 
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the order-of suspension could a fortiori 
be made while the appellant was in 
the enjoyment of an extension of ser~ 
vice. The result of the order of sus- 
pension is to suspend the retirement. 
The prohibition against retirement is 
embedded in Fundamental Rule 56 (ff). 
Therefore, no separate order is requir- 
ed or necessary to the effect that the 
appellant shall not be required or per- 
mitted to retire could be made under 
Fundamental Rule 56 (ff). 


72. The last contention on be- 
half of the appellant was that Funda- 
mental Rule 56 (ff) infringed Art. 14. 
The counterpart of Fundamental R. 56 
(ff) was Rule 56 (d). Fundamental 
Rule 56 (d) came into existence in the 
month of November, 1946. The gist of 
Fundamental Rule 56 (d) is that not- 
withstanding anything contained in 
clauses (a), (b) and (c) a Government 
servant under suspension on a charge 
of misconduct shall not be required or 
permitted to retire on reaching the 
date of compulsory retirement but 
shall be retained in service until the 
enquiry into the charge is concluded 
and a final order is passed thereon by 
competent authority. In 1962 Funda- 
mental Rule 56 (d) was omitted. In 
1970 Fundamental Rule 56 (ff) came 
into existence. It is in the same lan- 
guage as the previous Fundamental 
Rule 56 (d) as far as members of the 
Indian Civil Service are concerned. It 
was said on behalf of the appellant that 
comparison of Article 351A of the 
Civil Service Regulations and Funda- 
mental Rule 56 (ff) indicated that Fun- 
damental Rule 56 (ff) offended Arti- 
cle 14. There is fallacy in the appel- 
lant’s contention. The members of the 
Indian Civil Service are governed by 
their Regulations and under Art. 314 
of the Constitution it is impermissible 
to deprive them of their special privi- 
leges, Article 351A of the Civil Ser- 
vice Regulations was relied on by the 
appellant to show that there was dis- 
erimination against the members of 
the Indian Civil Service inasmuch as 
under Civil Service Regulations 351A 
a Government servant against whom 
disciplinary proceedings were pending 
could be permitted to retire. Funda- 
mental Rule 56 (d) applied to the mem- 
bers of the Indian Civil Service prior 
to the Constitution and was a rule upto 
1962 when it was deleted. Fundamen- 
tal Rule 56 (d) was not in existence 
upto 1970. All that happened in 1970 
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was to restore Fundamental Rule 56 
(d). There are no rules under which 
departmental proceedings can be insti- 
tuted against the members of the Indian 
Civil Service after their compulsory 
retirement. The members of the Indian 
Civil Service have other rights and 


. privileges which are not available to 


members of the Indian Administrative 
Service. The restoration of Fundamen- 
tal Rule 56 (d) by inserting Fundamen- 
tal Rule 56 (ff) cannot be said to be 
an infraction of Article 14. That Rule 
governed the members of the Indian 
Civil Service upto 1962. For ‘some rea- 
son or other the rule was not in use. 
Fundamental Rule 56 (ff) was a mere 
restoration of the rule, 


73. Another contention which 
was advanced on behalf of the appel- 
lant was that under Rule 6 of the All 
India Services (Death-cum-Retirement 
Benefit) Rules, 1958 an officer to whom 
the rule applied was merely subjected 
to a loss of pension whereas the appel- 
lant was prevented from retiring and 
was not permitted to leave his head- 
quarters and he could also be dismiss- 
ed or removed from service whereas 
the other officers governed by the All 
India Services (Death-cum-Retirement 
Benefit) Rules, 1958 could not suffer 
such disability. There are some differ- 
ences between the members of the 
Indian Civil Service and the members 
of the All India Services. The differ- 
ences also indicate that there are spe- 
cial rights and privileges of the mem- 
bers of the Indian Civil Service. They 
are treated separately in many res- 
pects. The appellant’s insistence on the 
right to retire will completely nullify 
any disciplinary proceedings once the 
retirement takes into effect. That is 
why the appellant was placed under 
Suspension. There is no violation of 
Article 14. 

74. The contentions of the ap- 
pellant fail. The appeal is therefore 
dismissed. Parties will pay and bear 
their own costs. 


ORDER 


75. In accordance with the 
opinion of the majority, the Appeal is 
allowed and the suspension order is 
quashed. There will be no order as to 


costs. 
Appeal allowed. 
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AIR 1972 SUPREME COURT 580 
: (V 59 C 111) 1 
(From: Patna)* ; 
K. S. HEGDE AND A. N. 
GROVER, JJ. i 
j. Ram Awadesh Singh (In C. 
No. 1384 of 1970), 2. Smt Sumitra DA 
(In C. 
v. 1. 
C. A 
Awa 
No. 


Smt. Sumitra Devi and others (In 

No. 1384 of 1970); 2. Ram 
esh Singh and others (In C. A. 
584 of 1970), Respondents.” 


of 1970, D/- 3-12-1971. 


(A) _Representation “ot the’ People 
Act |(1951), Section 36 (4) — Nomina- 
tion 
electoral roll number” not a material 
defect — Ele. Petn. No. 2 of 1969 D/- 
22-5-1970 (Pat.), Reversed. |! 
: (Paras 13, 15) 
5 ) Representation, of the | People 
Act (1951), Section 33! (4), Proviso — 
No ation paper — Mis-description 
as to electoral roll: number not a 
material defect — Election Petition No. 
2 of 1969, D/- 22-5-1970.(Pat-) Re- 
versed. (Paras; 13, 15) 
&B) A misdescription ,as_ to 
electoral roll number of the candidate 
or ofi the proposer in nomination paper 
is nat material defect. The informa- 
tion relates to the proof as to the re- 
quired qualifications of the candidate 
and is not a matter of substantial im- 
portance. (Case law discussed). - 
(Paras 13, 15) 


) Representation of the People 
i 1951), Section 116-A —' Appeal 
un 





— Charges of corrupt practices 
bas on oral evidence only | — The 
Supreme Court does not ordinarily 


reappreciate oral evidence. (Para 28) 


) Representation. of the People 
Act (1951), Section 123 — Corrupt 
practice — Proof. (Para 28) 


Each instance of a corrupt prac- 
tice | pleaded has to be established in- 
dependently. If every one of them are 
not proved, all of them put together 
SEAN be accepted as true because of 
the volume of evidence. (Para 28) 
Cc Referred: Chronological Paras 
(1970) ATR 1970 SC 110 (V 57),.= 
(1970) 1 SCR 530, Ram Dayal 
v. |Brijraj Singh , 





22 








A. No. 1584 of 1970), Appellants - 


ivil Appeals Nos: 1384 and 1584 — 


paper — Mis-description: as to . 
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(1968) ATR 1969 SC 395 (V 56) = 
(1968) 1 SCR 499, Narbada Prasad 
v. Chhaganlal 21 

(1964) AIR 1964 Bom 137 (V 51) = 
ILR (1964) Bom 114,. Namdeo 
Chimnaji Tapre v. Govinddas 
Ratanlal Bhatia > 

(1962) AIR 1962 SC 1248 (V 49)= 
(1962) 2 SCR 401, Rangilal 


Choudhury v. Dahu Sao ` 1% 
(1961) AIR 1961 SC 1125 (V. 48) = 

21 Ele LR 459, Dev Kanta i 

Barooah v. Kusharam Nath 18 


(1960) AIR 1960 SC 1049 (V 47) = 
(1960) 3 SCR 650, Brijendra- 
lal Gupta v. Jwalaprasad 23 
(1955) AIR 1955 NUC (SC) 5796. 
(V 42) = 10 Ele LR 189, 
Karnail Singh v. ‘Election Tri- 


bunal Hissar 16 
(1954) AIR 1954 SC 513 (V 41) = 

(1955) 1 SCR 509, Vashist 

Narain Sharma v Dev 

Chandra 26 


M/s. J. P. Goyal, Subhagmal Jain, 
S. P. Mukerjee, Pranab Chatterjee and 
G. P. Roy, Advocates, for Appellant 
(In C. A. No. 1384 of 1970) and for Res- 
pondent No. 1 (In C. A. No. 1584 of 
1970); Mr. V. M. Tarkunde, Sr. Advo- 
cate, (Mr. P. N. Tiwari, Advocate, and 
M/s. O. C. Mathur, Ravinder Narain 
and J. B. Dadachanji, ` Advocates of 
M/s. J. B. Dadachanji, and Co, with 
him), for Respondent No. 1-(In C. A. 
No. 1384 of 1970) and for Appellant 
(In C. A. 1584 of 1970). 

The following: Judgment of the 
Court was delivered by 


HEGDE, J.:— These are cross- 
appeals - under Section 116-A of the 
Representation of the People Act, 1951 
(to be hereinafter referred to as the 
Act) arising from an election petition 
filed by the first respondent (who for 
the sake of convenience will herein- 
after be referred to as the respondent), 
before the High Court of Patna. 

2. During the last mid term 
election for the Bihar Legislative As- 
sembly held in the beginning of 1969, 
the appellant, the respondent and 11 
others contested from the Arrah 
Assembly Constituency. The last 
date for filing the nomination was 
January 8, 1969 and the date of 
scrutiny was January 9, 1969. The 
poll took place on February 9, 1969 
the votes were counted on the next 
day. The appellant was declared 
elected as having obtained the highest _ 
number of votes ie. 13,556. His 
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nearest rival was the respondent 
who secured 12,278 votes. The appel- 
Jant was the nominee of the Socialist 
party and the respondent was the 
nominee of the Congress Party. 

3. After the publication of the 
results in the official gazette, the ‘res- 
pondent filed the 
challenging the validity of the appel- 
lant’s election on various grounds. The 
principal ground taken by her was that 
the result of the election had been 
materially affected by the improper 
acceptance of the appellant’s nomina- 
tion papers. She also charged the 
appellant with the commission of vari- 


ous corrupt practices to which reference- 


will be made at a later stage. The 
learned trial Judge accepted the con- 
tention of the respondent that the 
result of the election had been 
materially affected by the improper 
acceptance of the appellant’s nomina- 
tion. He accordingly set aside the 
election of the appellant; but he re- 
jected the contention of the respon- 
dent that the appellant was guilty of 
any corrupt practice. Aggrieved by 
the decision of the High Court, the ap- 
pellant has filed Civil Appeal No. 
1384 of 1970 and the respondent has 
filed Civil Appeal No. 1584 of 1970. 

4, The principal questions that 
arise for decision are: (1) whether the 
defects found in the nomination paper 
of the appellant are of “substantial 
character” within the meaning of that 
expression in Section 36 (4) of the Act 
and (2) whether it is established that 
the acceptance of the nomination of 
the appellant had materially affected 
the result of the election. _ 


5. After dealing with these 
questions, we shall proceed to con- 


sider the appeal of the respon- 
dent . challenging the conclusion 
of the trial Court regarding the 


corrupt practices alleged to have been 
committed by the appellant. 

6.. Before proceeding to con- 
sider the relevant provisions in the 
Act, it is necessary to set out a few 
more facts. The appellant has been 
contesting from the Arrah constituency 
from about the year 1962. He repre- 
sented that constituency before the 
dissolution of the . Bihar. Legislative 
Assembly. He was registered as an 
elector in the Sandesh Assembly Con- 
stituency of the Bihar State. His 
name continued to be on the electoral 
roll of that constituency even at the 


election petition 


constituency, and 


‘ship of a 
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time he filed his nomination from the 
Arrah constituency on January 6, 1969 
ie, two days before the last date for 
filing the nomination. It appears that 
in 1968, his name was also entered in 
the electoral roll of Arrah constituency 
But later on, evidently because his 
name stood entered in the Sandesh 
constituency, the same was deleted 
from the Arrah constituency. But this 
deletion was done without notice to 
the appellant. The deletion was shown 
in a separate supplementary list. In 
the main electoral roll, his name con- 
tinued to be shown in the Arrah con- 
stituency. According to the appellant 
when he came to file his nomination 
paper, he was not aware of the fact 
that his name was entered in the 
electoral roll of the Arrah consti- 
tuency. Therefore he had brought 
with him a certified copy of the elec- 
toral roll of the Sandesh constituency. 
But in the morning of January 6, 1969 
he came to know that his name was 
also in the Arrah constituency. At 
that time he did not notice the deletion 
of his name which was in a separate 
list. Therefore. in his nomination 


paper, he entered his electoral 
roll number as shown in the elec- 
toral roll of Arrah constituency. 


But at the same time he show- 
ed to the Returning Officer the 
certified copy of the Sandesh con- 
stituency wherein his name had 
been entered. The Returning Officer 
supports this version of the appellant. 
After checking the name of the appel- 
lant as well as his electoral number 
as found in the electoral roll of Arrah 
also the names and 
electoral roll numbers of his proposers, 
the Returning Officer received the no- 
mination paper filed by him. At the 
time of the scrutiny, no one objected 
to the nomination of the appellant. 
The ‘Returning Officer accepted his 
nomination as a valid nomination. 
The objection to the acceptance of 
the. ‘nomination of the appellant was 
put forward for the first time in the 
election ` petition. We have now to 
consider whether the appellant was 
validly nominated. 

7. Section 5 of the Act pres- 
eribes the qualifications for member- 
Legislative Assembly. It 
says that: — i 

“A person shall not be qualified 
to be chosen to fill a seat in the Legis- 
lative Assembly ofa State unless: 
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a) x x x x x x 
) x x x x x x 
c)-in the case of any other seat, 
he is an elector for any Assembly con- 
stituency in that State”. l 

x x x X X = 

It is not denied that the 
appellant possesses all the qualifica- 
prescribed either under the Con- 
stitution or under the Act and! further 
that Ihe “has none of the disqualifica- 
tions) mentioned either under the 
Constitution or under the Act. All 
that is said against his nomination is 
that his nomination paper was not pro- 
the h filled in. The law requires that 







the prescribed form and among 
others it should contain the name of 
the person nominated, his proposer’s 
name as well as the electoral roll num- 
bers of the candidate and his proposer. 
Sub-cl (4) of S. 33 provides that: 


"On the presentation of a nomina- 
tion |paper, the returning officer shall 
satisfy himself that the names and 
el ral roll numbers of the. candi- 
date|and his proposer as entered in the 
nomination paper are the same as 
those entered in the electoral rolls: 
Provided that no misnomer or in- 
accurate description or clerical, techni- 
cal or printing error in regard to the 
name of the candidate or his pro- 
eel or any other person, or in 
regard to any place, mentioned in the 
electoral roll or the nomination paper 
and jno clerical, technical or printing 
error in regard to the electoral roll 
numbers of any such person in the 

mae War? roll or the nomination paper 
sh affect the full operation of the 
' electoral roll or the nomination paper 
with) respect to such person or 
Place in any case where the des- 
cription in regard to the name 
of The person or place'is such as to be 
CO: only understood; and thei return- 
ing Officer shall permit any such mis- 
nomer or inaccurate description or 
` eleri ee technical or printing error to 

be eprrected and where necessary, 
ae that any such misnomer, inac- 
curate description, clerical, technical 
or printing error in the electoral roll 
or “i the none paper shall be 
overlook 


9. Sub-s. (5) of S. 33 ee 
that|where a candidate is an elector of 

a arate constituency, a copy of the 
el al roll of that constituency or of 
the relevant part thereof or a certified 
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copy of the relevant entries in such 
rol shall unless it has been filed along 
with the nomination paper be produc- 
ed before the Returning Officer at the 
time of the scrutiny. 

10. Section 36 of the Act pres- 
eribes the mode of scrutiny of the 
nomination. Sub-s. (2) of that sec- 
tion says: 

“The returning officer shall then 
examine the nomination papers and 
shall decide all objections which may.. 
be made to any nomination and mav. 
either on such objection or on his own 
motion, after such summary enquiry if 
any, as he thinks necessary, reject any 
nomination on any of the following 
grounds: 

(a) that on the date fixed for the 
scrutiny of nomination the candidate 
either is not qualified or is disqualifi- 
ed for being chosen to fill the seat 
under any of the following provisions 
that may be applicable namely: 
Articles 84, 102, 173 and 191: 


XX XX ©- XX 

(b) that there has been a failure to 
comply with any of the provisions of 
section 33 or section 34; or 

(c) that the signature of the can- 
didate or the proposer on the nomina- 
tion paper is not genuine.” 


11, Sub-s. (4) of that section 
commands the Returning Officer not 
to reject any nomination paper:on the 
ground of any defect which is not of © 
a substantial character. Sub-s. (6) of © 
that section prescribes that: 

“The returning officer shall en- 
dorse on each nomination paper his - 
decision accepting or rejecting the 
same and, if the nomination paper is 
rejected, shall record in writing a brief 
statement of his reasons for such rejec- 
tion”. 


12. The only other relevant 


‘provision which we need consider is 


sub-s. (1) of S. 100 which prescribes 
the grounds for declaring election to 
be void. That section reads: 

“Subject to the provisions of sub- 
section (2) if the High Court is of opi- 
nion: 

(a) that on the date of his election 
a returned candidate was not qualifi- 
ed, or was disqualified, to be chosen to 
fill the seat under the Constitution or 
this Act or the Government of Union 
Territories Act, 1963; or 

(b) that any corrupt practice has 
been committed by a returned candi- 
date or his election agent or by any 
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other person with the consent of a 
returned candidate or his election 
agent; or 


(e) that any nomination has been - 


improperly rejected; or 

(d) that the result of the election, 
in so far as it concerns a returned can- 
didate, has been materially affected: 

(i) by the improper acceptance of 
any nomination, or 

(ii) by any corrupt practice com- 
mitted in the interests of the return- 

‘ed candidate by an agent other than 
his election agent or 

(iii) by the improper reception, 
refusal or rejection of any vote or the 
reception of any vote which is void, 
or 

(iv) by any non-compliance with 
the provisions of the Constitution or 
of this Act or of any rules or orders 
made under this Act. 
the High Court shall declare the elec- 
tion of the returned candidate. to be 
void.” 

13. The first question that we 
have got to decide is whether the 
defects found in the nomination paper 
of the appellant are of substantial cha- 

. acter. As mentioned earlier, the ap- 
pellant was fully qualified to be nomi- 
nated for the election. The only thing 
said against his nomination is that his 
nomination paper was not properly fil- 
ed in. We have earlier seen that a duty 
is imposed on the Returning Officer 
by sub-s. (4) of S. 33 to look into the 
nomination paper when it is presented 
and to satisfy himself that the names 
and the electoral roll numbers of the 
candidate and that of the proposer as 
entered in the nomination paper are 
the same as those entered in the elec- 
trol roll. In this case it is proved that 
the Returning Officer did look into 
the nomination paper but unfortu- 
nately he also did not notice that 
the name of the appellant had 
been removed from the electoral roll 
of Arrah constituency. If he had noticed 
that fact, he would have asked the ap- 
pellant either to correct the mistake or 
to file a fresh nomination paper. We 
have earlier noticed that the appel- 
Jant filed his nomination paper on the 
6th of January 1969 and the last date 
for filing the nomination paper was the 
8th of that month. That being so, there 
would have been no difficulty for him 
either to correct the nomination paper 
filed or to file a fresh nomination paper. 
We have earlier noticed that the ap- 
pellant bad with him a certified copy 


Returning Officer 


.paper is only to satisfy the Returning 


of the electoral roll of the Sandesh 
Constituency and he had shown the 
Same to the Returning Officer. Mis- 
takes complained of occurred because 
both the appellant as well as the 
Returning Officer merely looked into 
the main voters’ list but overlooked the 
deletion noted in a separate list. But 
the implication of Section 33 (4) 
is that a wrong entry in a nomina- 
tion paper as regards the name 
of the candidate or the proposer or 
their electoral roll numbers is not a 
matter of substantial importance. That 
is why the legislature requires the 
to look.into them 
and if there are any mistakes to get 
them -corrected. What is of importance 
in an election is that the candidate 
should possess all the prescribed quali- 
fications and that he should not have 
incurred any of the disqualifications 
mentioned either in the Constitution or 
in the Act. The other information 
required to be given in the nomination 


Officer that the candidate possesses 

the prescribed qualification and that 

he is not otherwise disqualified. In 

other words those informations relate 

2 the proof of the required qualifica- 
ons. 


14. It may also be noted that 
the legislature itself has made distinc- 
tion between the acceptance of a nomi- 
nation and the rejection of a nomina- 
tion. The Returning Officer is required 
to give reasons for rejecting a nomi- 
nation whereas he is not required to 
give reasons for accepting a nomina- 
tion. Further sub-s. (2) of S. 36 says 
that “he may reject the nomination 
paper”. It is further seen that the pro- 
viso fo sub-s. (4) of S. 33 says that no 
inaccurate description in regard to the 
name of the candidate or his proposer 
or in regard to any place mentioned in 
the nomination paper shall affect the 
full operation of the nomination. 


15. From a combined reading 
of Ss. 33 and 36, it is clear that a mis- 
description as to electoral roll number 
of the candidate or of the proposer in 
the nomination paper is not to be con- 
sidered as a material defect in the 
nomination paper. 


16. In Karnail Singh v. Elec- 
tion Tribunal Hissar, 10 Ele LR 189 = 
(AIR 1955 NUC (SC) 5796), the tribu- 
nal held that the nomination paper of 
one of the candidates was wrongly 
rejected on the ground that column 








t 
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No. 8 in the nomination paper was not 
duly! filled up. The only defect’ pointed 
out was that the name ,of the 
sub-division was not stated; there- 
in. |But ‘on the evidence it was 
quit clear that there was no 
difficulty in identifying the candi- 
date jand the candidate himself’ pointed 
out to the returning officer the entry 
` of his name in the electoral roll. Agree- 
ing with the tribunal this Court held 
that |the defect in those circumstances 
was la technical one and the tribunal 
was ek right in ‘holding that the 





defect was not of a substantial! charac- 
d that the nomination paper 
d not have been rejected! . 


17. In Rangilal Choudhury v. 
Dahu Sao, (1962) 2 SCR 401 = (AIR 
1962| SC 1248), this Court held that the 
fact that the name of the constituency 
was (wrongly mentioned as ‘Bihar in- 
stead of ‘Dhanbad’ in the -- nomination 
paper did not vitiate the nomination 
as it was clear from a reading of the 
entire nomination paper that the res- 
pondent was seeking election from the 
Dhanbad constituency. In reaching 
that conclusion this court referred -to 
the and G) Ae of S. 33 (4), S. 36 (2) 


sho 


nd (4). After referring to those 
ions this Court observed; 


The result of these provisions is 
that |the proposer and the candidate 
are Pxpected to file the nomination 
papers complete in all respects in ac- 
n with the prescribed form; but 





even if there ïs some. defect ,in the 
nomination paper in regard to either 
the names or the electoral roll num- 
bers, it is the duty of the returning 
officer to satisfy himself at the time 
of the presentation of the nomination 
paper about them and if necessary. to 
allow them to be corrected, in order 
to bring them into conformity with the 
corresponding entries in the electoral 
roll.| Thereafter on scrutiny the return- 
ing officer has the power to reject the 
no ation paper on the ground of 
failure to comply with any of the pro- 
-visions of S. 33 subijéct however to this 
that| no nomination paper shall be 
rejected on the ground of any defect 


which is not of a substantial ' charac- 
ter”. 
In |Namdeo Chimnaji Tapre_ v. 


Govinddas Ratanlal Bhatia, ILR (1964) 
Bom 114 = (AIR 1964 Bom 137), the 
High Court of Bombay held that as the 
identity of the candidate was not in 





dispute, the rejection of the nomina- : 





tion paper by the Returning Officer 

was not valid having regard to the 

provisions in S. 33 and S. 36 of the 
ct. 


15, “ta Dev Ranta. Barooak v: 


‘Kusharam Nath, 21 Ele LR 459 = 


(ATR 1961 SC 1125), a nomination 
paper for the Nowgong constituency 
of ‘the Assam Legislative Assembly 
contained a recital in the heading that 
the respondent was thereby nominated 
as a candidate for election “from the 
Nowgong Assembly constituency’, but 
against column No. 2 of the nomina- 
tion paper relating to the electoral roll 


number: of the proposer and column. 


No. 5 relating to the electoral roll num- 
ber of the candidate, the entry was 
“Assam Legislative Assembly Consti- 
tuency, Part No. 10 of the Electoral 
Roll of village Phulaniati, Mouza Hati- 
chung, Police Station Sadar Nowgong 
Poll No....” The Returning Officer 


rejected the nomination paper on the © 


ground that the name of the constitu- 
ency to which the electoral roll related 
was not mentioned in columns 2 and 5 
as required by section 33 (4) of the 


“Act. This Court agreeing with the tri- 


bunal and the High Court held that 
the rejection of the’ nomination was 
improper. 


19. Our attention has not been 
Invited to any decision either of this 
Court or of any High Court or even of 
a tribunal where the Returning Offi- 
cer had accepted the nomination paper 
of a qualified candidate, the same was 
found to be improper because of some 
defect in the nomination paper. The 
case of rejection of a nomination paper 
by the ‘Returning Officer stands on a 
footing different from that of an ac- 
ceptance of a nomination paper. In the 
latter case the main though not the 
only question, to be considered is whe- 
ther the candidate is qualified to be a 
candidate. 
requires the Returning Officer to look 
into the nomination paper, when filed 
and get any mistake regarding the 
name or electoral number of the can- 
didate or his proposer corrected shows 
that the mistake regarding them is not 
a material defect. 


20. Learned Counsel for the 
respondent has sought to place reliance 
on some decisions of this Court in sup- 
port of his contention that the appel- 
lant’s nomination paper was improper- 
ly accepted. We shall now refer to 
the decisions relied on by him.. i 


ALB 


The very fact that the law 
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21. In Narbada Prasad. v. 
Chhagan Lal, (1969) 1 SCR 499 = (AIR 
1969 SC 395), a candidate's nomina- 
tion paper was rejected by the Return- 
ing Officer on the ground that he.did 


not produce the proof required. under . 


S. 33 (5) of the Act. :That rejection 
was upheld by this Court. We fail to 
see how that decision lends any sup- 
port to the respondent’s case. Without 
the required proof, the Returning Offi- 
cer could not satisfy himself that the 
candidate was qualified to seek elec- 
tion. 

22. Reliance was next placed 
on the decision of this Court in Ram 
Dayal v. Brijraj Singh, (1970) 1 SCR 
530 = (AIR 1970 SC 110). Therein the 
proposer of the candidate was an illi- 
terate person. He had not got authen- 
ticated or attested the mark put by 
him in the nomination paper by one 
of the designated officers as required 
by the relevant provisions of the Act 
and the rules framed thereunder. Hence 
the nomination paper was rejected by 
the Returning Officer. That rejection 
was upheld both by the High Court as 
well as by this Court. No nomination 
can be held to be valid unless the can- 
didate is duly proposed. If the mark 
put by the proposer is not authenticat- 
ed in the manner required by law, it 
cannot be said that the candidate has 
been properly nominated. 


23. In Brijendralal Gupta v. 
Jwalaprasad, (1960) 3 SCR 650 = (AIR 
1960 SC 1049) this Court observed that 
the word ‘defect’ in S. 36 (4) included 
an omission to satisfy the details pres- 
cribed in the nomination. . It further 
observed that the distinction laid down 
in English cases between “omission” 
and “inaccurate description” depended 
on the specific provisions of the En- 
glish statute which did not obtain 
under the Indian law. This decision, 
again has no bearing on the point in 

e. . 

24. For the reasons mentioned 
above we are of the opinion that the 
defect in the appellants nomination. 
paper was not a substantial defect- 
Hence the High Court was not justifi- 
ed in allowing the election petition on 
the ground that his nomination was 
improperly accepted. 

25. In view of the conclusion 
reached above, it is not necessary for 
us to go into the question as to 
the true interpretation of Section 100 
(i) (d). We shall merely notice 
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the arguments advanced on either 
side on that question. According 
to the appellant the legislature has 
made a clear distinction between im- 
proper rejection and improper accept- 
ance of a nomination. In the case of 
improper rejection, the High Court 
shall declare the election of the return- 
ed candidate to be void but in the case 
of improper acceptance before the 
election of the returned candidate can 
be declared void, the election petitioner 
will have to establish that the result 


of the election in so far. as it concerns 


the returned candidate has been mate- 
rially affected. At this stage we may 
notice that prior to the amendment of 


the Act in 1956, improper rejection and 


improper acceptance were placed in 


the same category. Clause (c) of S. 100 


(1) as it stood then read: 
If the Tribunal is of opinion......... 


x x x 
(c) that the result of the election 
has been materially affected by’ the 
improper acceptance or rejection of 
any nomination, 
the Tribunal shall declare the election 
to be wholly void”. 
26. This Court in Vashist Narain 
Sharma v. Dev Chandra, (1955) 1 SCR 


_509=(AIR 1954 SC 513) observed in 
the course of its judgment that where . 


the person whose nomination has been 
improperly accepted is the returned 
candidate himself, it may be readily 
conceded that his nomination has mate- 
rially affected the result of the elec- 
tion. This observation was not the 
ratio of. that decision. That apart, after 
this observation was made, the Parlia- 
ment has amended the relevant provi- 
sion and has made a distinction be- 
tween improper rejection and impro- 
per acceptance of a nomination. It 
was urged on behalf of the. appellant 
that in view of the amendment the 
observation made- by this Court in 
Vashist Narain Sharma’s case (supra) 
can no more govern the point in issue. 
According to the learned Counsel, 


clause (d) of S. 100 (1) as it now stands - 


definitely requires that in the case of 
improper acceptance of any nomina- 
tion, the election petitioner must esta- 
blish that the result of the election in 
so far as it concerns the returned can- 
didate has been -materially affected. 
He urged that the word ‘any’ in S. 100 
(1) (d) (D) means every nomination. On 
the other hand it was urged on be- 
half of the respondent that the amend- 
ment S. 100 (1) did not affect the 
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correctness of the observation made 
by this Court and that observation had 
been quoted by this Court in two cases 
arising under the amended provision. 
In view of our earlier finding about 
the validity of the appellant’s nomina- 
tion, it is not necessary to decide the 
controversy relating to the interpreta- 
tion lof S. 100 (1) (d). 

RT. For the reasons mentioned 
above, differing from the view taken by 
the learned trial judge, we have come 
to the conclusion that the nomination of 
the appellant was properly accepted. 


28. This takes us to the appeal 
filed by the respondent. As mention- 
ed earlier, the High Court has reject- 
ed the charges of corrupt practices 
apnea by the respondent against the 





appellant. Those charges were sought 
to established only by oral evidence. 
The |learned trial judge was unable to 
accept the evidence adduced in support 
of the alleged corrupt practices. Ordi- 
narily this Court does not reappreciate 
oral|evidence. Our attention has not 
been! invited to any exceptional circum- 
stante in this case requiring us to go 
into|the evidence afresh. It is well 
known that the factious feelings gene- 
rated during elections continue even 
_ after the election and hence the con- 
testing parties are able to produce 
before court large number of witnesses, 
some of whom may be seemingly dis- 
interested. But that by itself is no 
guarantee of the truth of the evidence 
adduced. Mr. Tarkunde, learned Coun- 
sel for the respondent put ‘forward 
three, broad contentions in support of 
the appeal preferred by the respondent. 
They are: (1) that the High Court fail- 
ed to take an overall view of the evi- 
ta adduced; it merely contented it- 
self by examining evidence relating to 
eachi one of the instances. (2) The High 
Court erred in not relying on the evi- 
dence relating to an instance when the 
«Jis spoken to by a single witness 
3) the High Court erred in reject- 
ing the testimony of some of the wit- 
nesses on the ground that they were 
chance witnesses. None of these con- 










Eac instance of a corrupt practice 
pleaded had to be established separate- 
ly every one of those instances are 


proved, all of them put together 
t be accepted as true because of 
olume of evidence. 

9. Now coming to the instan- 
ces sought to be proved by the evidence 


Jagtar Singh v. State of Punjab 


AIR 


of a single witness, the learned trial 
judge observed in the course of his 
judgment that those instances were 


not seriously pressed by the Counsel ` 


for the respondent. Evidently those 
charges were.given up. In appreciating 
evidence of the witnesses, the courts 
have to take into consideration the 
probability of their being present at 
the time of the alleged ‘incident. Courts 
have always viewed with suspicion the 
evidence of chance witnesses. There 
was nothing wrong in the learned 
judge not being able to place much 
reliance on the evidence of chance wit- 
nesses. Hence we see no merit in the 
appeal filed by the respondent. 


30. For the reasons mentioned 
above we allow Civil Appeal 1384 of 
1970 and dismiss Civil Appeal No. 1584 
of 1970. In the result the election peti- 
tion stands dismissed with costs both 
in the High Court as well as in this 
Court—in this court the appellant is 
entitled to only one hearing fee. 


Order accordingly. 
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Jagtar Singh and others, Appel- 
Tants v. The State ‘of Punjab and 
others, Respondents. 


Civil Appeal No. 1039 of 1971, D/- 
3-12-1971. 


States Reorganisation Act (1956), 
S. 117 — Directions of Central Govern- 
ment — Nature of. (Para 7) 


Directions given by Central Gov- 
ernment under S. 117 are binding on 
the State.in the matter of integration 
of services. When the integration of 
services in question are not complete, 
even the promotion made on basis of 
directions issued under Punjab Services 
Integration Rules (1957) ought to be 
reviewed in the light of the directive 
of the Central Government under S. 117. 
AIR 1968 Andh. Pra. 5 and AIR 1968 
Punj. 47, Approved; C. W. No. 3321 of 
1970, D/- 14-12-1970 (Punj & Har), 
Reversed. (Para 7) 


*(Civil Writ No. 3321 of 1970, D/- 14- 
12-1970 — Punj & Har.) 
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(1969) AIR 1969 Punj 34 (V 56)= 
ILR (1968) 1 Punj 204, K. C. 
Gupta v. Union of India 7 

{1968) AIR 1968 SC 850 (V 55)= 
(1968) 2 SCR, 186, Union of India 

ov. P. Roy 

(1968) AIR 1968 Andh Pra 5 
(V 55) = (1967) 1 Andh WR 
102, Dr. N. Desaiah v. Govt. 

_ of Andhra Pradesh ; 7 

(1968) AIR 1968 Punj 47 (V 55)= 
1966 Cur LJ 848, Roshan Lal 

_ Sharma v. Union of India 7 

(1965) AIR 1965 Guj 23 (V 52)= ` 
ILR (1963) Guj 1204 (FB), A. J. 
Patel v. State of Gujarat 7 

{1961) AIR 1961 Mys 210 (V 48), 

M. A. Jaleel v. State of Mysore 7 
Mr. V. C. Mahajan, Mrs. Urmila 

Kapoor, Miss Kamlesh Bansal and Mr. 

M. R. Agnihotri Advocates, for Appel- 

lants: Mr. Harbans Singh, Advocate 

for Mr. R. N. Sachthey, Advocate (for 

Nos. 1 and 2) and M/s. S. C. Agarwala 

and R. K. Garg, Advocates 

Ramamurthi and Co, and Mr. V. J. 


Francis, Advocate, (for No. 3) for Res- 


pondents. 
The following Judgment of the 
Court was delivered by 


MATHEW, J.:— This is an appeal, 
by special leave, from the judgment of 
the High Court of Punjab and Haryana 
dismissing Civil Writ No. 3321/1970 
filed by the appellants praying for a 
direction to implement Clause 4 of the 
directive of the Union Government 
dated April 18, 1965, issued under Sec- 
tion 117 of the States Reorganisation 
Act and allowing the writ petitions 
filed by the third respondent and others 
praying for an order quashing the final 
integrated gradation list published on 
March 11, 1966, in so far as it concern- 
ed Clerks and that issued on March 20, 
1970, in so far as it concerned Assis- 
tant/Head Clerk of the Cooperative 
Department of the State of Punjab. 

2. In view of the impending 
merger of the two States of Punjab 
and Pepsu with effect from November 
1, 1956, it was decided on October 26, 
1956, by the Joint Integration Council, 
that the offices of the Deputy Regis- 
trars of Co-operative Societies, Pepsu 
area, will form a separate division on 
the basis of the pattern obtaining in 
Punjab. In the erstwhile Punjab 
State, the staff of the Senior and Junior 
Clerks in the offices of the Deputy 
Registrars and Assistant Registrars in- 
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cluding Camp Clerks to Inspectors and 
Sub-Inspectors were placed on divi- 
sional cadre in December, 1949, by an 
order of the Governor of Punjab and 
there were two such divisions in Pun- 
jab viz., Ambala and Jullundur and the 
rules applicable to the service were 
the Punjab Cooperative Subordinate 
Service Rules, 1936. The result was 
that after the appointed day ie. Nov- 
ember 1, 1956, the staff of Junior and 
Senior Clerks of each of the three divi- 
sions of the composite state of Punjab 
continued to be organised as a sepa- 
rate cadre and the officers serving in 
the office of the Registrar of Co-opera- 
tive Societies formed a different cadre. 
In the light of certain observations of 
the Subordinate Judge, Jullundur, in 
the judgment dated August 2, 1957, on 
the basis of a suit filed by some of the 
Clerks of the Office of the Registrar of 
Co-operative Societies, the Govern- 
ment of Punjab decided 

(i) that a joint- seniority list must 
be prepared on State-wise basis instead 
of divisional basis, in accordance with 
the Punjab Services Integration Rules, 
1957; and 

(ii) that pending preparation of 
the joint seniority list, promotions to 
the posts of Inspectors should be pro- 
visional. 
On October 13, 1962, the Registrar of 
Co-operative Societies, Punjab, ap- 
parently with the approval of the Gov- 
issued a directive to all 
gazetted officers in the -Co-operation 
Department with regard to the proce- 
dure to be followed for promotion of 
Clerks to the post of Assistants/Head 
Clerks on the basis of State-wise joint 
seniority list. A joint seniority list was 
drawn up on March 1, 1963. The list 
was passed on to the Services Integra- 
tion Department as it involved the in- 
tegration of the services of the Co- 


- operative Departments of the erstwhile 


States of Punjab and Pepsu. The Inte- 
gration Department issued a provi- 
sional joint seniority list on March 9, 

1964, which was circulated to all the 
members of the staff and representa- 
tions were invited. After considering 
the representations received, the final 
gradation list was drawn up; it was 
approved by the Central Government 
and was issued by the Governor of 
Punjab by the notification dated Fe- 
bruary 11, 1966. The notification was 
published in the Punjab Gazette on 
March 11, 1966. In the meanwhile, 

the Government of India issued a 
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i ive dated April 18, 1965, to the 
Punjab Government under Section 117 - 


of the States Reorganisation Act, 1956. 
The terms of the directive were: 
1. Promotions made before 27th 
February, 1961, on the ` basis of the 
Provisional ‘Gradation Lists shall not 
be turbed. Provided that the claims 
of officers for future promotions on the 
basis of seniority determined- in ac- 
cordance with the principles set out 
hereafter shall not be prejudiced. . 
42. Promotions made after 27th 
February, 1961, on the basis of the 
Provisional Gradation | Lists shall be 
revidwed to the extent necessary to 
give|effect to the claims of officers 
wholare senior in the Final Gradation 
Lists to the officers who have been 
promoted. 
‘3. The seniority (of an officer 
who|would have been promoted if the 
Final Gradation Lists had been avail- 





able lon 1st November, 1956) should be’ 


counted from the .date on . which an 
officer junior to him has started. con- 
tinuous officiation in :the higher post 
because of his promotion under the 
Provisional Gradation ' Lists. 
"4. The pay òf an: ‘officer, whose 
promotion and seniority is determined 
in a¢cordance with clauses (2) and (3) 
shall be fixed at a stage which he 
ala have attained ih the time scale 
e higher post had he been promot- 
ed tọ that post on the date set out in 


shall: not be 





Clause (3): 

rovided that he 
entitled to arrears of pay for the 
peridd prior to the date of his' actual 
promotion, 


Action as aforesaid may be taken with- 
out prejudice to the principles: of pro- 
motipn on merit wherever applicable”. 
; The final integrated grada- 
tion |list published on March 11, 1966, 
showed the ranks of all personnel from 
Cler 

Clerks to after, a joint seniority list 
of Assistants/Head Clerks as.on March 
1, 1966, depicting the positioniin the 
promoted rank, was issued by the Gov- 
ernment of Punjab on May 20, 1966. 
The jcorrectness of this list was chal- 
in C. W. No. 1821/1966 before 
the High Court: the prayer in the writ 
petition was for an order or direction 
to implement the directive of the Gov- 


e ent of India dated April 18, 1965. 
cre basis of the concession by the 
un] 





istrar. of Co-operative Societies, 
b, that the seniority will be 
modified in accordance with final gra- 





to Superintendents as on 1-11- . 


dation list, the writ petition was dis- 
posed of. Thereafter a tentative joint 
seniority list of Head Clerks and Assis- 
tants was circulated for objections, 
After considering the objections, the 
final joint ‘seniority list, was issued on 
March 20, 1970. 

4. - The prayer of the appellants 
in the writ petition filed by them was 
that the Government of Punjab should 
be directed to implement Clause 4 of 
the directive of the Central Goveérn- 
ment. The third respondent in his 
writ petition, .on the other hand, con- 
tended that the final gradation list 
published on March 11, 1966, as well 
as the one published on March 20, 
1970, should be quashed as they were 
not drawn up in accordance with the 
provisions of the Punjab Services In- 
tegration Rules, 1957, and the directive 
of the Registrar of Co-operative Socie- 
ties dated October 13, 1962, issued 
with the approval of the Government 
of Punjab which, among other things. 
provided that promotions made up to 
April 12, 1962, would not be reviewed. 

5. As already indicated, High 
Court dismissed the writ petition fil- 
ed by the appellants and allowed the 
writ petition filed by the third res- 
pondent and quashed the list publish- 
ed on March 11, 1966, and also that 
published on March -20, : 1970. The 
High Court found that the directive 
issued by the Central Government on 
April 18, 1965, was not applicable as 
the integration of the services had be- 
come complete even before the issue 
of the directive, and also for the rea- 
son that Clauses l.and 2 of the direc- 
tive will apply only to promotions 
made on the basis of provisional gra- 
dation lists and that no persons were 
promoted on the basis of any provi- 
sional gradation list. The Court said 
that there was no necessity of inte- 
grating the cadres of Junior and Senior 
Clerks in all the three divisions as on 
the date of merger of the erstwhile 
States of Punjab and Pepsu, namely 
on November 1, 1956, and after referr- 
ing to Rules 3, 14, 15 and 16 of the 
Punjab Services Integration Rules, 
1957, held that the junior and senior 
Clerks in Pepsu could be left out as 
they were not required to be integra- 
ted into one group, particularly in 
view of the fact that this group of ser- 
vice was being maintained on divi- 
sional basis, and not on State-wise 
basis, and therefore, no provisional 
joint seniority list was required to be 
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drawn up soon after the merger. The 
High Court also held that the decision 
to constitute a single cadre of Junior 
and Senior Clerks in divisional offices 
as well as of the office of the Regis- 
trar of Cooperative Societies was taken 
only in 1962, and that the decision was 


not taken under the provisions of Pun- ` 


jab Services: Integration Rules, 1957, 
nor under the provisions of the States 
Reorganisation Act, 1956, but by way 
of re-organisation of the clerical ser- 
vices of the Department as an admin- 
istrative measure. The High Court 
said that the basis on which the -Pun- 
jab Government drew up the Senio- 
rity List was that promotions of Clerks 
as Assistants up to 12-4-1962 in officiat- 


ing arrangements on the basis of sepa- . 
rate cadres of Head Office and sub-. 


offices will remain undisturbed sub- 
ject to the condition that all unqualifi- 
ed Assistants will have to revert, that 
the joint State-wise seniority list was 
to be given effect from April 12, 1962, 
and that there was no necessity for 
issuing a joint seniority list as on No- 
vember 1, 1956. 

6. We think that the approach 
of the High Court to the question was 
totally misconceived- There was no in- 
tegration of the services by the creation 
of divisional cadre of junior and senior 
Clerks in the Pepsu area or by the 
continuance of the Divisional pattern in 
the two integrating units after Nov- 
ember 1, 1956. The High Court went 
wrong in assuming that the decision of 
the Government to constitute a single 
cadre of Junior and Senior Clerks in 
divisional offices as well as in the 
Office of the Registrar of Cooperative 
Societies was not taken under the Pun- 
jab Services Integration Rules, 1957, 
and under the States Reorganisation 
Act, but by way of re-organisation of 
the clerical services of the department 
as an administrative measure. If this 
argument is correct, it is difficult to 
understand why the Joint Seniority 
List issued on March 1, 1963, in pursu- 


ance of the directive of ‘the Registrar’ 


of Co-operative Societies dated October 
13, 1962, was passed on tothe Services 
Integration Department. The fact of 
the matter is that there was no inte- 
gration by reason of the creation of the 
Divisional Cadre of Clerks and Head 
Clerks in the Pepsu State or by the 
continuance of the Divisional pattern 
in the two integrating units after Nov- 
ember 1, 1956. The integration of the 
services in question of the two States 
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was attempted to be effected only by 
drawing up the joint seniority list 


issued on March 1, 1963. Apropos the 


joint seniority list prepared on March 
1, 1963, the High Court itself has said 
in narrating the facts of the case 
“Thereafter a joint seniority list 
seems to have been prepared and 
passed on to ‘the Services Integra- 
tion Department because of the 
reason that it involved the inte- 
gration of the services of the erst- 
while States of Punjab and Pepsu. This 


point has been made clear by four let- - 


ters, issued by the Integration Depart- 
ment to the Co-operation Department, 
which are dated July 20, 1963, August 
24, 1963, February 21, 1964, and Febru- 
ary 25, 1964.” 

This is also made clear by the fact 
that appeals and representations 
against the list were directed to be 
made to the tegration Council. 


{T It was argued on behalf of 
the third respondent that the State of 
Punjab had concurrent authority with 
the Central Government to integrate 
the two services, and that when by the 
Punjab Services Integration Rules, 
1957, which had been approved by the 
Central Government, integration had 
already been effected on the lines laid 
down in the directive of the Registrar 
of Co-operative Societies dated October 
13, 1962, followed up by the joint 
seniority list as published on March 1, 
1963, the Central Government had no 
authority to issue the directive so as 
to affect the list already drawn up or 
the principles on which it was drawn 
up. Counsel for the third respondent 
referred to the decisions in A. J. Patel 
v. State of Gujarat, AIR 1965 Guj 23, 
and K. C. Gupta v. Union of India, 
AIR 1969 Punj 34 in. support of the 
contention that the State Government 
had concurrent power to integrate the 
services of the two States. In M. A. 
Jaleel v. State of Mysore, AIR 1961 Mys 
210 the High Court of Mysore took the 
view that the Central Government 
alone has authority to integrate the 


' services of States on their re-organi- 


sation under the States Reorganisation 
Act, 1956. This Court, after noting the 
conflict of opinion on the point among 
the High Courts in Union of India v. 
P. K. Roy, (1968) 2 SCR 186 = (AIR 
1968 SC 850) left open the question. 
We do not think that on the facts of 
this case it is necessary to resolve the 
conflict, as the State Government had 
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e that they were not bound by 
irective of the Central Govern- 


noc 
the 


ment in the matter of the integration’ 


of services here. Counsel for the State 
of Punjab brought to our attention the 
contents of the return ` filed: by the 
Stata in Civil Writ 2896/1965 where 
the Punjab Services Integration Rules, 
1957,) were challenged as recited in the 
judgment of the Punjab High Court in 
AIR 1969 Puni 34. There the State of 
Punjab contended that these rules 
were| made in accordance with the ad- 


- vice of the Central Government and 


that in applying the Rules the State 
Government was subject to the direc- 
tions; which the Government of India 
might issue under Section 117 of the 
Act. | Quite apart from this, Section 117 
of the States Reorganisation Act, 
1956,] seems to us to be aunts clear. The 
section reads 


+117. Power of Central Govern- 
ment to give directions: The Central 
Gov ent may at any time before 
or after the appointed day give such 
directions to any State Government as 
may |appear to it to be necessary for 
the purpose of giving effect to the 
foreyoing provisions of this Part and 
the State Government shall comply 
with|such directions”. 

In a N. Desaiah v. Government of 
An Pradesh, AIR 1968 Andh Pra 
5 it held that the direction given 
by the Central Government under Sec- 
tion 1117 of the States Reorganisation 
Act was binding on the State Govern- 
ment in the matter of integration of 
servites. See also Roshan Lal Sharma 
v. Union of India, AIR 1968 Punj 47, 
where the same view was taken. So 
we hold that the directive of thé Cen- 
tral Government was binding on the 
State Government in the matter of 
ee the two services and the 





State of Punjab or the Registrar of Co- 
operative Societies of that State could 
not have said that they will mot re- 
view| the promotions made before 12th 
April 1962 as the directive of the Cen- 

vernment required that all 
otions after February 27, 1961, 
should be reviewed. 


The third respondent who 
complained that - he was shown as 
to the appellants in the lists 
hed on 11-3-1966 and 20-3-1970 
as as a matter of fact he was 
senior to them, never filed any objec- 
tion lor representation to the provisi- 
onal |gradation list issued by the Ser- 


i 
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vices Integration Department on 9-3- 
1964. The explanation given by him 
for not filing any objection to the list, 
namely, that the Registrar of Co-opera~ 
tive Societies in his communication 
dated 7-12-1964 did not insist upon 
objections being filed to the list, does 
not carry conviction as by the com- 
munication dated 9-3-1964, the Regis- 
trar had required that representations 
should be filed within one month of 
the publication of the Provisional Gra- 
dation List. That time had already ex- 
pired when the. Registrar issued the 
communication dated 7-12-1964. In 
these circumstances we do not think the 
High Court was justified in quashing 
the lists published on 11-3-1966 and 
20-3-1970 on the basis of the provi- 
sional integrated gradation list publi- 


shed by the Integration Department 
on 9-3-1964. 
9. The appellants’ prayer in 


their writ petition was for a direction 


to the State of Punjab and the Regis- ` 


trar of Co-operative Secieties, Respon- 
dents 1 and 2, to implement Clause 4 
of the directive of the Central Gov- 
ernment ‘issued on 18-4-1965. In effect 
their prayer was that their pay should 
be fixed at the stage which they would 
have attained in the time scale of 
higher posts had they been promoted 
to those posts on the date set out in 
Clause 3 of the directive; Clause 3 
stated that their seniority should be 
counted from the date on which their 
juniors started continuous officiation 
in the higher posts because of their 
promotion under provisional gradation 
lists. As already stated, the High 
Court had no occasion to consider the 
question whether this prayer could be 
granted, as it held that the directive of 
the Central Government had no con- 
trolling operation in respect of the in- 
tegration of the services in question. 
We see no reason to deny the appellants 
the benefit of Clause 4 of the direc- 
tive. But we have no material before 
us to show when the third respondent 
or the other juniors of the appellants. 
were promoted on the basis of 
provisional gradation list. We would, 
in the circumstances, direct the Ist 
respondent, the State of Punjab, to 
implement cl. 4ofthe directive ofthe 
Central Government‘ dated April 18, 
1965, after considering the factual posi- 
tion ofeachofthe appellants whether 
he was qualified to the benefit of the 
clause. The judgment of the High Court 
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is set aside and the appeal allowed. In 
the circumstances we make no order 


as to costs. 
Appeal allowed, 


AIR 1972 SUPREME COURT 591 
(V 59 C 113) 


(Erom: Andhra Pradesh)* 


S. M. SIKRI C. J., J. M. SHELAT, 
I. D. DUA, H. R. KHANNA AND: 
G. K. MITTER, JJ. i 


The Barium Chemicals Ltd. and 
another (in both appeals), Appellants 
v. A. J. Rana and others, (in both ap- 
peals), Respondents. 

Civil Appeals Nos. 1452 and 1453 
of 1971, D/- 7-12-1971. 

(A) Foreign Exchange Regulation 
Act (1947) S. 19 (2) — Order requisi- 
tioning documents for examination 
some of which have no connection 
with the purpose for which documents 
would be called under S. 19 (2) is in- 
valid. (Paras 19, 20) 

Mind has to be applied with regard 
to the necessity to obtain and examine 
all the documents mentioned in the 
order. An application of the mind 
with regard to the necessity to obtain 
and examine only a few of the many 
documents mentioned in the order, 
while there has been no such applica- 
tion of mind in respect of the remain- 
ing documents, would not be suffi- 
cient compliance with the require- 
ments of the statute. (Para 16) 

) Foreign Exchange: Regulation 
Act (1947), S. 19 (2) — Order requisi- 
tioning documents ete. for examina- 
tion — Particulars of the document in- 
formation ete. must be stated in the 
order. (Paras 17, 18) 

The language of section 19 (2) of 
the Act points to the conclusion that 
while an order under it may be made 
with respect to ‘any information’ book 
or other document, it is essential that 
such information, book or other docu- 
ment should be specified in the order. 
The word ‘such’ in the concluding part 


` of sub-sec. (2) of S. 19 points to the- 


necessity of specifying the information, 
book or other document in the order. 
(Para 17) 


"(Writ Petn. No. 924 of 1966, D/- 29- 
9-1970 and Leave Petn. No. 121 of 
1971, D/- 16-7-1971 — Andh Pra.) 
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The fact that penal consequences 
follow from non-compliance with an 
order made under sub-section (2) of 


Section 19 also highlights the import- 


ance of specifying the information, 


© book or other document in the order. 


For compliance with such an order, it 
is imperative that the person against 
whom the order is directed should be 
left in no doubt with regard to the 
precise information, book or other 
document which is required to be fur- 
nished by him. (Para 18) 


Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 292 (V 57)= 
(1970) 1 SCR 601, Income-tax 
Officer, Special Investigation 
Circle B Meerut v. Seth ` 
Brothers 22 


(1966) AIR 1966 SC 1209 (V 53)= 
(1966) 2 SCR 991, Seth Durga 
Prasad v. H. R. Gomes 21 

(1954) AIR 1954 SC 300 (V 41)= 
1954 SCR 1077, M. P. Sharma 
v. Satish Chandra, Dist. Magis- 

- trate, Delhi 22 


Mr. S. Sorabjee, Sr. Advocate, (M/s 
B. Datta, and D. Bharucha, Advocates 
and M/s. J. B. Dadachanji, O. C. 
Mathur and Ravinder Narain, Advo~ 
cates of M/s. J. B. Dadachanji and Co. 
with him), for Appellants (In both Ap- 
peals); M/s. M. C. Chagla, and Porus A. 
Mehta Sr. Advocates (Mr. S. P. Nayar, 
Advocate with them) (for Nos. 1 to 3) 
and Mr. Porus A. Mehta, Sr. Advocate, 
(Mr. S. P. Nayar; Advocate -with him), 
(for No. 4) for Respondents (In both 
Appeals). 


The following Judgment of the 
Court was delivered by 


KHANNA, J.: This judgment would 
dispose of two Civil Appeals Nos. 1452 
and 1453 of 1971 which have been fil- 
ed by special leave by the Barium 
Chemicals Ltd. and its Managing Direc- 
ctor, Shri P. N. Balasubramanian, Ap- 
peal No. 1452 is directed against the 
judgment of the Andhra Pradesh High 
Court whereby the appellants’ peti- 
tion under Art. 226 of the Constitution 
of India for the issuance of a writ to 
quash order dated May 22, 1966 under 
section 19 (2) of the Foreign Exchange 
Regulation Act, 1947 (Act VII of 1947) 
(hereinafter referred to as the Act) and 
other consequential reliefs was dis- 
missed. The other appeal is directed 
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agai the order of the High Court 
refusing to certify the case to be fit for 
appeal to the Supreme Court under 
Articles 132 and 133 of the Constitu- 
against the aforesaid judgment. 
espondents impleaded are (1) 
A. J. Rana, Deputy Director, 
Enforcement Directorate, Ministry of 
Finance, (2) Shri R. C. Dutt, Secretary 
to Government of India, Ministry 
of Finance, (3) Shri M. L. Wadhwa, 
Enforcement Officer, Enforcement 
Directorate and (4) Union of India, 
through the Secretary of Finance. 


: The first appellant was 
registered as a public limited company 
in 1961 with its registered office at 
Ramavaram in Andhra Pradesh. The 
second appellant, who'is the sole pro- 
prietor of a concern named Transworld 
Trades, was appointed the Managing 
Director of the appellant company. On 
May 19, 1965, an order was issued on 
behalf of the Company Law Board 
under clause (b) of section 237 of the 
Companies Act, 1956 appointing four 
persons as inspectors to investigate the 
affairs of the appellant company on 
the ground that the Board was of the 
opinibn that there were. circumstances 
suggesting that the business of,the ap- 
pellant company was. being conducted 
with|intent to defraud its creditors, 
mempb ers or other persons and that the 
pers ans concerned in the management 
of the affairs of the company ` had in 
connection therewith been guilty of 
fraud, misfeasance and other miscon- 
duct towards the company or its mem- 
bers.| The above order was: made on 
behalf of the Board by Shri Dutt res- 
pondént, who was at that time the 
Chairman of the Company Law Board. 


3. In pursuance of the above 
order, searches were: conducted at 
Hyderabad, -Ramavaram, New Delhi 
and Wellington and a number of docu- 
ments were seized. ‘The appellants 
challenged the legality of the above 
order of the Company Law Board by 
the Go of a petition under Art.: 226 of 





onstitution of India in the Pun- 


taken by the appellants.in that peti- 
i pi that the impugned order had 
been |issued mala fide at the instance 
of Shri T. T. “Krishnamacharj, who was 
then [Finance Minister and who, ac- 
cording -to the appellants, had: a bias 
ag: t appellant No. 2. The : second 
ground on which the order of the Com- 





igh Court. One of the grounds 


A.I. R. 


pany Law Board was assailed was that 
there was no material on the basis of 


‘which such an order could have been 


made. Some other grounds were also 
taken but we are not concerned with 


‘them. The above petition was dis- 


missed by the Punjab High Court and 
thereupon the appellants came up in 
appeal to this Court. It was held by 
this Court that the appellants had fail- 
ed to show that the impugned order 
had been passed mala fide. The impu- 


“gned order, however, was set aside by 


the majority on the ground that the 
facts mentioned in the affidavit filed 
on behalf of the respondents:could not 
reasonably suggest that the business of 
the appellant company was being con- 


_ducted to defraud the creditors, mem- 


bers or other persons or that the 
Management was guilty of fraud to- 
wards the company or any of its mem- 
bers. As the facts. mentioned in the 
said affidavit were found to be extra- 
neous to the ‘matters mentioned in 
clause (b) of section 237 of the Com- 
panies. Act, the impugned order was 
held to be ‘ultra vires that section. 


4. The above judgment of this 
Court was pronounced on 4th of Mav. 
1966. On 6th May 1966, the appeal 
was posted for directions ‘in respect of 
the documents which had been seized. 
This Court then passed an order that 
“the respondents (1 & 3-7) will deposit 
in this Court all the books, papers and 
other documents that they have seiz- 
ed under the order that has been qua- 
shed by our judgment in this case, 
within ten days from today. They also 
give an undertaking that they will not 
inspect those papers while in their 


` possession, and after a fortnight from 


today, the appellants will be entitled 
to receive them from. the custody of 
this Court without further orders.” 


5. In pursuance of the above 
order, the seized documents were de- 
posited on 19th of May 1966 with the 
Registrar of this Court. An application 
thereafter was filed in this Court by 
Shri P. R. Krishnan, Assistant Direc- . 
tor in the Enforcement Directorate. 
praying .for a direction to the 
Registrar of the Court to accept ser- 
vice of an order under section 19 (2) of 
the Act and to hand over the docu- 
ments in the custody of the Registrar 
to the Enforcement Directorate. The 
said application was disposed of with- 
out any specific orders. On 22nd of 


| 


f 
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May 1966, the following order was 
issued by respondent No. 1: 


“No. V(358)/65 (Part File) (i) 


ENFORCEMENT DIRECTORATE 
- MINISTRY OF FINANCE 


Department of Revenue & Insurance 
Government of India 


Grams: ‘DIRENFERA’ | 
HEeHEve Bank Building, 
2nd Floor no 
New Delhi-1. 


WHEREAS for the purposes of the 
Foreign Exchange Regulation Act, the 
Central Government considers it neces- 
sary to obtain and examine certain 
papers and documents belonging to 
Shri P. N. Balasubramanian, The 
Barium Chemicals Ltd., and the Trans- 
world Trades and documents and 
papers pertaining to the aforesaid con- 
cerns including the documents specifi- 
ed in the schedule hereunder. 


AND WHEREAS, the documents 
specified in the schedule are at present 
in the custody of the Registrar of the 
Supreme Court of India under an 
order dated 6th May, 1966 passed by 
the Hon’ble Supreme Court in Civil 
Appeal No. 381 of 1966 (Barium 
Chemicals Limited v. Company Law 
Board). 


AND WHEREAS, the aforesaid do- 
cuments are likely to be handed over 
to M/s. The Barium Chemicals Ltd., 
and/or Shri P. N. Balasubramanian by 
the Registrar of the Supreme Court of 
India under the aforesaid order of the 
Supreme Court dated 6th May, 1966. 


AND WHEREAS, Shri P. N. Bala- 
subramanian is in control of the 
Barium Chemicals Ltd., and Trans- 
world Trades and is in a position to 
obtain and furnish the aforesaid docu- 
ments. 


NOW THEREFORE, in exercise of 
the powers under Section 19 (2) 
of the Foreign Exchange Regula- 
tion Act, 1947, the Central Gov- 
ernment hereby requires the said 
Shri P. N. Balasubramanian and/or 
the Barium Chemicals Ltd, to 
furnish to Shri M. I. Wadhwa, En- 
forcement Officer, Enforcement Direc- 
torate, Ministry of Finance, Depart- 
ment of Revenue and Insurance, New 
Delhi, the said documents (as per sche~ 
dule attached to this order) on obtain- 
ing the same from the Registrar of the 
Supreme Court. 

1972 S.C./38 TTT G—8 
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Dated at New Delhi this 22nd day 
of etl One thousand nine hundred 
and sixty six. 

(A. J. Rana) 


Deputy Director 
Enforcement Directorate, 
Ministry of Finance, 
Department of Revenue & Insurance, 
Government of India”. 


‘Attached to the order was the follow- 
ing schedule :— 

“I. Letter sent by Bank of Scot- 
Tand, Piccadilly, Circus Branch 16-18, 
Piccadily London W. I in February, 
1964 to Mr. P. N. Balasubramanian 
The Barium Chemicals Ltd. 


; 2. Letter dated 20-5-1965 from L 
A. Mitchell Ltd. Chemical Engineers, 


. Harvester House, 37 Peter Street, 


Manchester-2 to Mr. P. N. Balasubra- 
manian,- The Barium Chemicals Ltd. 

3. Letter dated 28-5-1962 from 
Mr. P. N. Balasubramanian to Sir 
Charles Chominglan Kt. 93, Iverna 
Court London WG. 

4. Letter dated 21-11-1961 from 

Transworld Trades signed by L. A 
Shandero, Director of Agencies to L. A. 
Mitchell Ltd., Harvester House, 37, 
Peter Street, Manchester-2. 
5. Copy of telegram dated 24-7-61 
from P. N. Balasubramanian, 186-Golf 
Links, New Delhi-3 to Lt. Mitchell, In- 
spection Manchester England booked 
at C. T. O. New Delhi. - 

6. Letter dated 30-6-1961 from 
L. A Mitchell Ltd, Chemical 
Engineers, Harvester House, 37, Peter 


Street, Manchester-2 to Mr. P. No 


Balasubramanian, Transworld Trades, 
186 Golf Links, New Delhi-3. 

7. All other books, papers and 
other documents relating to Shri P. N. 
Balasubramanian Transworld Trades 
and the Barium Chemicals Ltd., in the 
possession of the Registrar of the 
Supreme Court of India under an order 
dated 6th May 1966 passed by Hon’ble 
Supreme Court of India in Civil Ap- 
peal No. 381 of 1966 (Barium Chemi- 
cals Ltd. v. Company Law Board and 
others).” 


6. The order was addressed to 
the appellant company. Another copy 
of the order was addressed to appel- 
lant No. 2. f 

7e The appellants thereupon 
filed petition under Article 226 of the 
Constitution of India in the Andhra 
Pradesh High Court for the issuance 
of a writ, as mentioned earlier, to 





594)S. C. [Prs. 7-10] 


quash the order dated May 22, 1966 
andi other consequential reliefs. One of 
the |grounds taken by the appellants for 
assailing the impugned order was that 
the |order had been passed mala fide 
at the instance of Shri Dutt respon- 
dent, who was previously Chairman of 
the Company Law Board and was at 
the {time of the passing of the impugn- 
ed order Secretary to the Government 
of India, Ministry of Finance, Depart- 
me of Revenue and Insurance. It 
wasistated that Shri Dutt in conspiracy 
with his subordinates wanted to wreak 
vengeance against the appellants asthe 
earlier order made by him under 
oe (b) of Section 237 of the Com- 
panies Act had been quashed by the 
Supreme Court. Shri Dutt was also 
stated to be inimical to the appellants 
because of publication of certain arti- 
cles| against him. Another ground 
taken by the appellants was that Shri 
Rana, respondent No. 1, was not com- 
petent to make. the impugned order 
and ithe same was not in conformity 
with Article 77 of the Constitution. 
The lorder was also stated to be ultra 
vires Section 19 (2) of the Act, as the 
conditions precedent to the making of 
the order were non-existent. Ground 
further was taken that the provisions 
of Section 19 (2) of the Act were viola- 
tive |of Articles 14, 19 (1) (f) and (g) 
and 20 (3) of the Constitution. 


B. The above grounds were 
controverted by the respondents and 
affidavits of Shri Rana and Shri Dutt 
respondents asalsothose of Shri Jasjit 
Sin Joint Secretary in the Ministry 
of Finance (Department of Revenue 
and Insurance), Shri Venkataraman, 
Director of Enforcement and Shri T. P. 
Singh, Secretary of the Ministry of 
Finance were filed in opposition to the 
petition. According to the case of 
the pepe Shri Dutt had nothing 
to do with the issuance of the impugn- 
ed order and he was never consulted 
by Shri Rana or the Joint Secretary 
concerned or any other officer in that 
connection. It was further stated that 
the impugned order was the result of 
consultation which the Director of 
Enforcement 
had with the then Finance Minister, 
Shri (Sachindra Choudhury. There was 
no legal infirmity, according to the 
respondents, in the impugned order. 
order was it was ad- 
ded,| in conformity with the re- 
quirements of Section 19 (2) of the 
d Article 77 of the Constitution. 
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and Shri Jasjit Singh. 
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9. The learned Judges of the 
High Court held that the charge of 
mala fide against Shri Dutt must fail 
as he had nothing to do with the is- 
suing of the impugned order. It was 
further held that necessary material 
had been placed before the Finance 
Minister with a view to enable him 
to form an independent opinion as to 
the necessity of issuing the impugned 
order under Section 19 (2) of the Act. 
The contention that the impugned 
order was not in conformity with Sec- 
tion 19 (2) of the Act was repelled. 
Shri Rana respondent, it was further 
held, was authorised to sign on be-- 
half of the President. The impugned 
order as such was found to be in con- 
formity with Article 77 of the Con- 
stitution. The appellant did not press 
the ground that Section 19 (2) of the 
Act was violative of Articles 14, 
19 (1) (£) and (g) and 20 (3) of the Con- 
stitution in view of an earlier decision 
of this Court but reserved the right 
to agitate the question in appeal in 
this Court. The High . Court also 
overruled an objection taken on be- 
half of the respondents relating to 
territorial jurisdiction. In the result, 
the petition, as stated earlier, was dis- 
missed. 

10. Before proceeding further, 
it may be mentioned that the Act was 
enacted, as according to its preamble, 
“it is expedient in the economic and 
financial interests of India to provide 
for the regulations of certain pay- 
ments, dealings in foreign exchange 
and securities and the import and ex- 
port of currency and bullion.” Sec- 
tion 19 of the Act confers power to 
call for information. Sub-section (2) 
of that section, with which we are 
concerned, reads as under :— 


“2. Where for the purpose of this 
Act the Central Government or the 
Reserve Bank considers it necessary 
or expedient to obtain and examine 
any information, book or other docu- 
ment in the possession of any person 
or which in the opinion of the Central 
Government or the Reserve Bank it is 
possible for such person to obtain and 
furnish, the Central Government or, 
as the case may be, the Reserve Bank 


may, by order in writing, re- 
quire any such person (whose 
name shall be specified in the 


order) to furnish, or to obtain and fur- 
nish, to the Central Government or the 
Reserve Bank or any person specified 
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fn the order with such information, 
book or other document.” 

_ I4. Various contentions have 
been advanced in appeal by Mr. 
Sorabji on behalf of the appellants 
but it is not necessary to deal with all 
of them, as in our opinion, the impugn- 
ed order is liable to be quashed on the 
short ground that it does not satisfy 
the requirements of Section 19 (2) of 
the Act. 

12. Sub-section (2) of Sec- 
tion 19 of the Act has been reproduc- 
ed above and its perusal shows that 
the sub-section consists of two parts. 
The first part mentions the occasion 
or the circumstance in which an order 
under the sub-section can be made, 
while the second part deals with two 
contingencies and provides for the 
form and mode of the order in which 
it should be made to suit each cont- 
ingency. The two parts of the sub- 
section are: 

1. Where for the purpose of the 
Act the Central Government or the 
Reserve Bank considers it necessary 
or expedient to obtain and examine 
any information, book or other docu- 
ment. 

2 (a). In case the said information, 
book or document is in the possession 
of any person, the Central Govern- 
ment or as the case may be, the 
Reserve Bank may, by order in writ- 
ing, require such person to furnish to 
the Central . Government or the 
Reserve Bank or any person specified 
in the order such information, book or 
other document. . 

(b). In case, however the informa- 
tion, book or document is not in the 
possession of the person to whom the 
order is addressed, but it is possible in 
the opinion of the Central Govern- 
ment or the Reserve Bank, for such 
person to obtain and furnish that in- 
formation, book or other document, 
the Central Government or the Re- 
serve Bank may, by order in writing 
require such person to obtain and 
furnish to the Central Government or 
the Reserve Bank or any person speci- 
fied in the order such information, 
book or other document. 

13. It would, therefore, follow 
that the power under the above provi- 
sion can be exercised either by the 
Central Government or by the Reserve 
Bank. The occasion for the exercise 
of this power would arise when 
either of them, viz, the Central 
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Government or the Reserve Bank, con- 
siders it mecessary or expedient for 
the purpose of the Act to obtain and 
examine any information, book or 
document. It is only when the said 
requirement is satisfied that the 
Central Government or the Reserve 
Bank, as the case may be, can proceed 
in the manner indicated above in 
Clause 2 (a) or 2 (b). 


14. We are in the present case 
not concerned with the Reserve Bank 
nor with the situation wherein it was 
considered expedient to obtain and ex- 
amine any information, book or other 
document. The impugned order pur- 
ports to have been made by the Central 
Government because, according to it, 
the Central Government considered it 
necessary for the purpose of the Act 
to obtain and examine the papers and 
documents specified in the schedule at- 
tached to the order. The question 
for determination is 
whether the authority concerned ap- 
plied its mind so as to show that the 
Central Government considered it 
necessary for the purpose of the Act to 
obtain and examine the papers and 
documents specified in the schedule. 


15. The words ‘considers it 
necessary’ postulate that the autho- 
rity concerned has thought over the 
matter deliberately and with care and 
it has been found necessary as a result 
of such thinking to pass the order. 
The dictionary meaning of the word 
‘consider’ is ‘to view attentively, to 
survey, examine, inspect (arch), to look 
attentively, to contemplate mentally, 
to think over, meditate on, give heed 
to, take note of, to think deliberately, 
bethink oneself, to reflect’ (vide 
Shorter Oxford Dictionary). Accord- 
ing to Words and Phrases — Per- 
manent Edn: Vol. 8-A to ‘consider’ 
means to think with care. It is also 
mentioned that to ‘consider’ is to fix 
the mind upon with a view to careful 
examination; to ponder; study; medi- 
tate upon, think or reflect with care. 
It is, therefore, manifest that careful 
thinking or due application of the 
mind regarding the necessity to obtain 
and examine the documents in question 
in sine qua non for the making of 
the order. If the impugned order 
were to show that there has been no 
careful thinking or proper application 
of the mind as to the necessity of 
obtaining and examining the docu- 
ments specified in the order, the 











essential requisite to the making of the 
bane would be held to be non-existent. 
16. A necessary corollary of 
what has been observed above is that 

has to be applied with regard to 
|the Inecesity to obtain and jexamine 
all the documents mentioned in the 
order. An application of the mind with 
regard to the necessity to obtain and 
ex e only a few of the many docu- 
mentioned in the order, while 
has been no such application of 
in respect. of the remaining do- 
cuments, would not be sufficient com- 
pliance with the requirements of the 
statute. If, ‘however, there has been 
aie of the matter regarding 















ecessity to obtain and lexamine 
he documents ‘and an order is 
passed thereafter, the Court would 
stay) its hand in the matter arid would 
bstitute its own opinion! for that 
of the authority concerned regarding 
the necessity to obtain the documents 
in question. j 

17. . The Ianguage of Sec. 19 (2) 
of the Act points to the conclusion that 
while an order under. it may be made 





with respect to ‘any information, 
book or other document’, it is essen- 
tial that such information, Ibook or 


other document should be specified in 
the order. This is apparent from the 
concluding part of the said sub-section 
wherein there is reference to ‘such 
information, book or other document’. 

e word ‘such’ points to the necessity 
of specifying the information, 'book or 
other document in ;the order. It is, 
no doubt, true that the order! can re- 
late Ito a large number of books, docu- 
ments or informations,. it is} all the 
sam¢ imperative that the same should 
be pees in the order. | Accord- 
to sub-section (1-A) of Section 23 of 
the Act, if any person contravenes any 
of the provisions of this Act of any 
direction or order made there- 
undér, for the contravention of which 
enalty is expressly provided, he 
upon conviction by a Court, be 














punishable with imprisonment for’ a 
t which may extend to two years, 
or with fine, or with both. e fact 


that; penal consequences follow from . 
ompliance with an order made 


sub-section (2) of Section 19 
hlights the .importdnce of 
ing the ‘information, [book or 
other document in the order. , 

The order under the above 
ions of law is addressed to the 
n who is either in possession’ of 
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document or is, in the opinion of the 
authority concerned, able to obťain 


and furnish such information, book or- 


other document. For compliance with 
such an order, it is imperative that the 
person -against- whom the order is 
directed should. be left in no doubt 
with regard to the precise information, 
book or other document which is re- 
quired to be furnished by him. It, 
therefore, becomes essential that the 
requisite information, book or other 
document should be specified in the 
order. 

19. In the light of. what hag 
been stated above, let us examine the 
impugned. order in the present case. 
The appellants -have been directed by 
the impugned order to obtain and 
furnish the documents mentioned in 
the schedule attached to the order. The 
first six items in the schedule relate to 
5 letters and one telegram while the 7th 
item mentions other books, papers and 
documents relating to the appellants 
in the possession of the Registrar of this 
Court under order dated 6th May; 1966 
passed by this Court. The list of those 


_ documents is on the file of this case and 


its perusal shows that hundreds of 
documents and files are in the custody 
of the Registrar relating to the appel- 
lants. Some of those documents have 
not even the remotest connection with 
the matters for which information, 
book or other document may be obtain- 
ed under Section 19 (2) of the Act. 
One of the documents is a. Memorandum 
submitted by the appellant company 
to the Minister for Finance and Indus- 
try, Government of Andhra Pradesh. 
Some other documents contain agenda 
for the meetings of the Board of Direc- 
tors. Still another document is des- 
cribed ‘as “one confidential typed pam- 
phlet ‘of five papers heading ‘The 
Empire of T. T. K. and Company’ 


found in the personal brief case of the 


Managing Director.” There are also 
files relating to the Memoranda sub- 
mitted to -the Minister for Heavy 


Engineering as also copies of letters — 


addressed to the Chief Controller of 
Imports and Exports.. Some sheets of 


-papers contain chemical formulae re- 


lating to the preparation of certain 
barium compounds. A number of 
certificates of the appel- 
lant company in the name of: the 
appellant, his wife and minor child are 
also in the custody of the Registrar. 
we are ata loss to understand as to 
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how it was considered necessary for 
the purpose of the Act to obtain and 
examine any of the above mentioned 
documents. It cannot be gainsaid that 
there has to be some nexus between 
the documents sought to be obtained 
and the purpose of the Act. Where 
such a nexus is missing and the docu- 
ment has no relevance for the purpose 
of. the Act, the condition precedent to 
the making of an order under Sec- 
tion 19 (2) must be held to be non- 
existent. 


20. The fact that an omnibus 
rder was made in respect of all docu- 
ents relating to the appellants, which 
were in the custody of the Registrar 
under the orders of this Court, includ- 
ing some of the documents which have 
not even the remotest bearing on the 
matters covered by the Act, goes to 
show that there was no due applica- 
tion of the mind by the authority con- 
cerned. As mentioned earlier an 
essential condition precedent to the 
making of an order under Sec. 19 (2) 
is that the authority concerned should 
have considered it necessary to obtain 
and examine for the purpose of the 
Act the specified information, - book 
or other document. The element of 
due care and attention which is an 
essential ingredient of the phrase 
‘considers it necessary’ is lacking in 
this case. As such, the impugned order 
should be held to be not in conformity 
with the sub-section (2) of Section 19 
of the Act. 


21. Mr. Chagla on behalf of - 


the respondents has referred to the 
case of Seth Durgaprasad v. H. R. 
Gomes, (1966) 2 SCR 991 = (AIR 1966 
sc 1209) where it was held that the 
power to search granted under Sec- 
tion 105 of the Customs Act is a power 
of general. search and it is not 
necessary for its exercise that the 
authority should specify the’ documents 
for which search is to be made. The 
above case, in our opinion, cannot be of 
much assistance to the respondents. 
The power to search contemplated by 
Section 105 of the Customs — Act - is 
similar to that _ conferred under Sec- 
tion 19-D of the Foreign Exchange 
Regulation Act, which also relates to 
search for and seizure of.useful and re- 
Jevant documents secreted in any place. 
The authorisation for search contempla- 
ted by the above two provisions need 
not specify the documents for which 


search is to be made because in a vast s 
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majority of cases, the authority con- 
cerned might not be aware of the pre- 
cise nature of the secreted documents- 
The same reasoning would not, how- 
ever, hold good in case an order is 
made under Section 19 (2) for obtain- 
ing specified documents. 


22. Reference has also been 
made by Mr. Chagla to the cases of 
M. P. Sharma v. Satish Chandra, Dist. 
Magistrate, Delhi, 1954 SCR 1077 = 


_ (ATR 1954 SC 300) and Income-tax Offi- 


cer, Special Investigation Circle-B 
Meerut v. Seth Brothers, (1970) 1 SCR 
601 = (AIR 1970 SC 292). The first of 
these cases deals with the question as 
to whether search warrant issued 
under Section 96 of the Code of Cri- 
minal Procedure offends Art. 19 (1) (f) 
of the Constitution and whether com- 
pelled production of incriminating do- 
cuments by a person against whom a 
first information report has been made 
is testimonial compulsion within the 
meaning of the Article 20 (3) of the 
Constitution. None of these questions 
arises for consideration in the present 
case and as such the cited authority 
cannot be of much help to the respon- 
dents. The other case of Seth 
Brothers dealt with the power of 
search and seizure under Section 132 
of the Indian Income-tax Act. The 
question «involved in. that case was 
essentially different from that which 
arises for determination in the present _ 
case. As such the said decision can 
also be of not much avail to the res- 
pondents. 

The impugned order for the rea- 
sons stated above is liable ‘to be 
quashed. It would, however, be open 


. to the authority concerned to make a ` 


fresh order in due compliance with 
the requirements of Section 19 (2) of 

the Act. We, therefore, allow appeal 
No. 1452 of 1971, set aside the judg- 
ment of the High Court and quash the 
impugned order. The appellants shall 
be entitled to the costs of this appeal 
as well as of the High Court. Appeal 
No. 1453 of 1971 in the circumstances 
has become -infructuous and as such 
is dismissed with no order as to costs- 


23. The records in question, 
in the custody of the Registrar, will be 
returned to the appellants after a 
month unless'an other order has been 
made under Section 19 (2) of the Act 
or other provision of law. i 

: : Order accordingly: 
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K. S| HEGDE AND A N. GROVER, JJ. 


ishorilal Hans (In C. A. No. 2123 
of 1969) and Raja Ram Singh (In C. A. 
No. 2237 of 1969, Appellants v. Raja 


Ram 

2123 
_ othe 
pond 


Singh and others, (In C. A. No. 
969) and Kishorilal Hans and 

, (In C. A. No. 2237 of 1969), Res- 
nts. 


ivil Appeals Nos. 2123 and 2237 
9, Di, 30-11-1971. 

presentation of the People Act 
(1951), S. 5 (a) — Membership of a 
Legiskative Assembly for seat reserved 
for Scheduled Caste — Qualifications 
for. (Para 4) 

Condition precedent for contesting 
electipn to a constituency reserved for 
scheduled caste is that the caste of the 
eg cee must have been recognised 
as a scheduled caste in a constituency 
in which his name is entered in elec- 
toral |roll. The fact that his caste is 
constiuen as scheduled caste in the 


of 19 





constituency in which he is contesting 
election is of no avail. {Para 4) 


Referred: Chronological Paras 


AIR 1965 SC 1269 (V 52)= 

5) 1 SCR 316, Basavalinga- 

v. Munichinnap pa 

(963) ATR 1965 SC 1557 v 52)=3 
(1965) 2 SCR 877, Bhaiya Lal v. 

pao Singh 12, 13 


r. Rameshwar Nath, Advocate 
of M/s. Rajinder Narain and Co. for Ap- 
pellant (In C. A. No. 2123 of 1969) and 
for Respondent No. 1 Gn C. A. No. 2237 

969); Mr. A. K. Sen, Sr. Advocate, 
(M/s. |G. L. Sanghi and K. P. ‘Gupta, 
Advođates, with him) for Respondent 
No. 1| (In C. A. No. 2123 of 1969) and 
the Appellant (mn C. A. No. 2237 of 
1969). 


The following Judgment of the 
Court) was delivered by, 


cals roma J.:— These are two cross 


Cases 


(1965) 
“(19 
13 


appeals from a judgment of the Madhya 
Pradesh High Court. We shall give the 
facts of C. A. No. 2123/69 which arises 
from election petition filed by the 
respondent Rajaram Singh an unsuc- 
cessful candidate in the High: Court 
under |S. 81 of the Representation: of the 
aa Act 1951, hereinafter „called the 
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ed in February 1967 from the Bhan- 
der Assembly Constituency of the 
State of Madhya Pradesh a seat which 
was reserved for a scheduled caste 
candidate. 


2. The last date for filing the 
nomination papers was January 20, 
1967, the date of scrutiny was January 
21, 1967. The poll took place on Fe- 
bruary 20, 1967. The result of the 
election was declared on February 21, 
1967. The appellant obtained 24,549 
votes whereas respondent No. 1 obtain- 
ed 8096 votes. A number of allega- 
tions were raised in the election peti- 
tion and as many as 12 issues were 
framed with a number of sub-issues. 
On all the issues the allegations of res- 
pondent No. 1 were negatived with the 
‘exception of issue No. 1. That issue was 
as follows: 


(1) (a) Whether respondent No. 1 
Shri Kishorilal belongs to the Jatav 
caste as alleged by the petitioner. 


(b) Whether, therefore, respon- 
dent No. 1 does not belong to the sche- 
duled caste and, therefore, does not 
possess the necessary qualifications of 
a scheduled caste candidate for the 
Bhander Assembly Constituency in 
question which is a reserved seat for 
scheduled caste candidate only, as al-' 
leged by the petitioner? 


(c) Whether Jatav caste is one of 
the sub-castes of Chamar as alleged by 
respondent No. 1? 


(d) Assuming that ‘Jatav’ is a 
separate caste then whether ‘Jatav’ is 
recorded as scheduled caste for the 
purpose of Bhander Assembly Consti- 
tuency in question as alleged by res~ 
pondent Na, 1? 


(e) Whether, therefore, on this 
ground he was entitled to contest the 
election as a scheduled caste candidate 
from the Bhander Assembly Constitu- 
ency, although he is a permanent resi- 
dent of village Bargavan within the 
Seondha Assembly Constituency in 
which he is recorded as a voter as al- 
leged by him? 

The High Court found sub-issue (a) in 
the affirmative and held that the ap- 
pellant belonged to the ‘Jatav’ caste. 
On sub-issue (b) it was held that the 
appellant did not possess the necessary 
qualifications and was, therefore, un- 
qualified to fill the seat in question. 
On sub-issue (c) the court was of the 
opinion that no inquiry could be made 
into the question whether the ‘Jatav? 
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caste is one of the sub-castes of Cha- 
mar. Sub-issue (d) was answered in 
the affirmative and (e) in the negative. 


3. - The only question which 
now survives for consideration is whe- 
ther the High Court was right in hold- 
ing that the appellant was not a mem- 
ber of the scheduled caste and was, 
therefore, disqualified to stand for a 
seat reserved for a scheduled caste. We 
may refer to the pleadings of the par- 
ties on the point. In the election peti- 
tion it was alleged in para 6 that the 
name of the appellant before us, who 
will hereafter be referred to. as the 
“returned candidate” was not entered 
in the electoral roll for legislative as- 
sembly constituency no. 2 Seondha, 
district Datia in part No. 81, village 
Bargawan on serial No. 154. He was 
` a permanent resident of that village 
within the aforesaid assembly Consti- 
tuency.. The returned candidate be- 
longed to the ‘Jatav’ caste which was 
not a scheduled caste declared for the 
purpose of election for Datia district. 
He had fraudulently concealed his 
jatav caste and representing himself to 
be a Chamar he had stood as a candi~ 
date for the Bhander Assembly Consti- 
tuency. Under the Constitution (Sche- 
duled Castes) Order 1950 and the Sche- 
duled Castes and Scheduled Tribes 
Lists (Modification) Order 1956 the 
President of India had declared in 
respect of District Datia the various 
castes which were to be recognised as 
scheduled caste. Item 3 thereof was 
as follows: 


“Chamar, Ahirwar, Chamar Man- 
gam, Mochi or Riadas”. It was assert- 
ed that Jatav caste had not been recog- 
nised as a scheduled caste by the Pre- 
sident in the district of Datia as the 
social level of development of that 
community was of such a high degree 
that it did not require any such protec- 
tion or recognition or privilege. It was 
further added that there were thous- 
ands of families of Jatavs in Datia dis- 
trictin the erstwhile State of Vindhya 
Pradesh but Jatav caste was not recog- 
nised as a scheduled caste. In his writ- 
ten statement the returned candidate 
admitted that his name was entered as 
alleged in the election petition and that 
he was a resident of village Bargawan, 
district Datia. It was denied that he 
belonged to Jatav caste as alleged in 
the petition. It was claimed that he 
belonged to the Chamar caste and 
Jatav caste was one of the sub-castes 
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of Chamar. Ib was denied that Cha- 
mar caste was not recognised as sche- 
duled caste for the purpose of election 
to the Bhander Constituency. It was 
also denied that the returned candidate 
did not fraudulently conceal his real! 
Jatav caste and represented himself to 
be a Chamar. Without prejudice to 
what has been pleaded before us was 
claimed that even if ‘Jatav’ was treat- 
ed as a separate caste and not a sub- ` 
caste of the Chamar caste ‘Jatav? was 
recorded as a scheduled caste for the 
purpose of Bhander assembly constitu- 
ency from which the returned candi- 
date contested the election. It was im- 
material, according to him, whether 
Jatav as a separate caste was recorded 
or not in the Datia district in which 

is name was entered in the electoral 
roll. Other assertions in the election 
petition on the point were not admitt- 
ed. It was ultimately maintained that 
there was no difference between Jatav 
and Chamar castes and it was reiterat- 
ed that Jatav was only a sub-caste of 
Chamar. 


4, According to the Presiden- 
tial Order Jatav was not one of the 
castes mentioned in it so far as Datia 
district of the Madhya Pradesh State 
was concerned in which the returned 
candidate was enrolled as an elector. 
In the area comprising the Bhander 
Constituency from where the returned 
candidate stood for election Jatav was 
one of the castes which was included 
in the aforesaid order. But it is not 
claimed, and rightly so, that that fact 
could be of any avail, to the returned 
candidate. If he was a Jatav by caste 





a member of the scheduled caste. 


5. Before us it has been argu- 
ed on behalf of the returned candidate 
that he belonged to the Chamar caste 
which was admittedly one of the castes 
included in the Order even for Datia 
district. It is asserted that he was not 
a Jatav and that certain section of the 
Chamars in that district was anxious 
to be called by the name of Jatav be- 
cause it had given up the profession of 
making shoes and did not wish to be 
called Chamar since that word smack- 
ed of inferior status. In other words, 
the caste to which the returned candi- 
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date belonged was, in fact, the Chamar 
caste| and it did not make any’ differ- 
ence lif he along with several others 
from |that caste made attempts at vari- 
ous stages to be called by the name of 
Jatav, The other contention that has 
been sought to be pressed is that all 
the Jatavs in Datia district are|in fact 


`. Chamars and therefore the mention of 


the Chamar caste was sufficient, for the 
e of including them in that caste 
and it was not necessary to mention 
Jatav) separately. Thirdly it has been 
submitted that even on the assumption 
he returned candidate belonged 
to the Jatav caste he could not be held 
to h ave been disqualified to fill in the 
seat |reserved for a scheduled caste 
keeping in view the provisions of S. 5 
of the Act. | 


must first be determined is whether 
the returned ‘candidate was a Chamar 
by caste or he belonged’ to the Jatav 
there was such a caste in exis- 
tence |in the Datia district. The High 
Court| considered the oral evidence and 
relied/a good deal on some pamphlets 
which had been issued by certain orga- 
nisations of the Jatav ‘caste in! which 
the returned candidate was an office- 
bearer. Reference may be made. in 
particular, to three pamphlets : Exhs. 
P-16,| P-17 and P. 18 which were 
print and published. These: pam- 
phlets related to Jatav Sammelans 
which were held in certain places in 
tehsil|Datia etc. In Ext. P-16 the 
returned candidate was shown as one of 
the convenersin Ext. P-17 also he was 
sho as one of the conveners. eee 
P. 18 it was mentioned that the teturn- 
ed candidate, .who “was the Mantri 
(Seerdtary) of ‘the Jatav Sabha Datia 
expected to attend the Jatav 
Sammelan Barchouli in tehsil ' Bhan- 
der. noticed by the High Court the 
subst 
P. 16 land P. 17 was that a deputation 
consisting of the representatives: of the 
Provi cial. Jatav Sabha under 
leadership of Atamdas President of 
that Sabha waited upon the Collector 
of Datia district on January 12! 1961. 
One the grievances which was 
brought to the notice of the Collector 
was that some of the officers ahd the 
cleri staff did not record thé caste 
of Jatav community as Jatav; even 
though the members of the said com- 
munity told them that their e was 
Collector had issued an 
| 
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6! The crucial question; which. 


ce of these pamphlets | Exhs.. 
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order to all his subordinates to:record 
Jatav as the caste of the -persons be- 
longing to the Jatav community. By 
these pamphlets Jatavs were advised 
to record their true caste ie. ‘Jatav’ in 
the Census operations which were to 
commence in February 1961. Exh. P-18 
was a pamphlet. The substance of 
which was that a big Sammelan of the 


Jatay community and other depressed. 
' classes would be held on January 26, 


1960 at Mouza Barchouli in which vari- 


ous difficulties which were being ex- 


perienced by the Jatav community 
would be considered. As mentioned 
earlier it was stated in Exh. P-18 that 
the returned candidate who was, des- 
cribed as the Secretary of the Jatav 
Sabha, Datia was also expected to 
attend that Sammelan. Another docu- 
ment Exh. P-60 which was a resolu- 
tion passed at a Jatav Sammelan held 
at Tharet on October 24, 1963 showed 
that a demand had been made that 
scholarships should be given to the 
students belonging to the Jatav com- 
munity exactly in the same manner as 


‘such scholarships were being awarded 


to students belonging to the scheduled 
castes. The name of the person who 
is shown as having seconded this reso- 
lution which was proposed by one Lalu 
Ram Jatav is that of the returned can- 
didate. Certain criminal proceedings 
were started against the returned can- 
didate in 1964. From the record of the 
criminal case it appeared that in the 
personal bond Exh. P-10 dated May 6, 
1964 the returned candidate had given 
his caste as Jatav. There were other 
similar documents i.e. Exh.. P-55 which 
was a personal bond and the security 
bond Exh. P-56. According to the 
High Court all these’ documents from 
1960 to 1964 showed that the returned 
candidate was a Jatav by caste and in 


his capacity as Secretary of Jatav ` 


Sabha, district Datia he organised vari- 
ous Jatav Sammelans to get the grie- 
vances of the members of the Jatav 
caste redressed. In none of these docu- 
ments it was mentioned that he was a 
Chamar nor was there the remotest 
indication to show that these Sam- 
melans had been organised by the 
returned candidate in his capacity as 
a Chamar. The High Court referred 
to the oral evidence also but it will be 
wholly futile to refer to the entire evi- 


‘dence except the statement of the 


returned candidate himself and of some 
of the material witnesses produced by 
both sides, if necessary, 





— amum 


1972 





ooo ge a ae ea 


7. There were certain other 
documents also which. had been filed 
by Hari Narain Ken P. W. 20 who was 
the General Secretary, Jatav Sabha, 
Madhya Bharat and the then Madhya 


Pradesh since 1948. It will be useful at: 


this stage to refer to the original Presi- 
dential Order and the changes which 
were made in it subsequently. Accord- 
nz to the Constitution (Scheduled 
Caste) Order 1950 which was promul- 
gated in exercise of the powers con- 
ferred by clause (1) of Art. 341 of the 


» Constitution soon after it came into 


force, Jatavs were not shown among 
the scheduled castes in Madhya Pra- 
desh and Madhya Bharat. Among the 
other castes Chamar was mentioned. 
Similarly in the Constitution (Schedul- 
ed Castes) Part C States Order 1951 
only Chamar was shown. among the 
scheduled castes in Vindhya Pradesh. 
A Bill No. 8 of 1956 was introduced in 
the Lok Sabha which appeared in 
Gazette Extraordinary of. April 6, 
1956. This Bill was to provide for the 


Inclusion in and exclusion from the ' 


list of scheduled castes and of schedul- 
ed tribes of certain castes and tribes. 
The entries proposed which are rele- 
vant for our purposes in the then three 


States of Madhya Pradesh, Madhya’ 


Bharat and Vindhya Pradesh were as 
follows: . jj adik 
Madhya Pradesh. 

“Chamar, Chamari, Mochi, Nona, 
Rohidas, Ramnami, Satnami, Surjya- 
banshi or Surjyaramnami.” 

Madhya Bharat. 


“Chamar, Bairwa, Bhambi, . etay; 
Mochi or Regar.” 
Vindhya Pradesh. i. 


"Chamar, Ahirwar, Chamar Man- 
gam, Mochi or Raidas”. 
On September 25, 1956 the Scheduled 
Castes & Scheduled - Tribes Order’s 
Amendment Act 1956 received the 
assent of the President. The Act fol- 
lowed the same scheme which was to 
be found in the Bill In other words 


In Vindhya Pradesh in entry 3 apart- 


from Chamar, Ahirwar, Chamar Man- 
gam, Mochi or Raidas were included. 
It is noteworthy that upto this stage 
Jatav caste was not included in the 
erstwhile States of Madhya Pradesh 
and Vindhya Pradesh but were includ- 
ed only in Madhya -Bharat. After the 
States Reorganisation Act came to be 
enacted the Scheduled Castes and 
Scheduled Tribes © List 
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(Modification) © 
Order 1956 was promulgated pursuant - 


[Prs. 7-8} S. c. 601 
to-Section 41 of the said Act. Madhya 


. Bharat and Vindhya Pradesh ceas- 


ed to be separate States and the 
territories of Madhya Bharat with 
a few exceptions and Vindhya Pra- 
desh became part of the State of 
Madhya Pradesh. In the district of 
Bhind etc. in item 9 Jatav was includ- 
ed in the entry beginning with Cha- 
mar. However in several other dis- 
tricts Jatavs were not included and in 
particular in the districts which for- 
merly formed part of Vindhya Pradesh 
including Datia. 


8. It appears that when the 
Bill referred to before was Introduced 
in the Parliament prior to the enact- 
ment of the States Reorganisation Act 
1956 a memorial dated July 17, 1956 
was sent by the President the Jatav 
Sabha to the Government of India. In 
that memorial Exh. P-57 a protest was 
made for not recognising the Jatav 
caste as a separate caste and a strong 
case was made out for recognising 
Jatav as a distinct caste. It was pointed 
out in that memorial that the Govern- 
ment of India, prior to the coming into 
force of the Constitution, had regard- 
ed Jatav as a depressed class but the 
same had been excluded from the list 


.of scheduled castes in some States ie. 


Madhya Bharat, Bhopal and Madhya 
Pradesh ete. without any rhyme or 
reason. It was further stated: 

: “Now an Amendment Bill of the 
Scheduled Castes which has been sub- 
mitted by you in the Lok Sabha on 
6th April 1956, therein the Jatav com- 
munity has been illegally and unjustly . 
proposed to be included in other Sche- 

duled Castes with which we have no 

endogamous connection. I have the 

honour to point out here that Jatavs 

did never wish to leave the fold of the . 
Scheduled Castes. But we desire to 

remain under a Separate Column as a 

separate caste in the list of Scheduled 

castes”. 

Among the demands set out in the 

memorial were the following: (1) the 

Jatav caste should be included in the 

list of scheduled caste in the States of 

Madhya Pradesh and Vindhya Pradesh. 

It was added that in Vindhya Pradesh 

Jatavs were included in the list in the 

Presidential Order 1950; but it was 

urged that they should be separately 

mentioned and not grouped with the 

other castes. It was pointed out that 

in the following States Jatavs were in- 

cluded in the list of scheduled castes. 
but were grouped with Chamar, Reghar 
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or Mochi etc. and that they shouldbe 
separately mentioned as a scheduled 


Madhya Bharat, Bhopal, Uttar 
Pradesh, Rajasthan, Ajmer, Delhi”. 
i It is apparent that repeated 
pts were being made by the re- 
presentatives of the Jatav caste to have 
their caste included in the list of Sche- 
duled Castes wherever they were not 
included and to have that caste sepa- 
rated from Chamar, Regar or Mochi 
etc. and not be grouped with these cas- 
tes in those areas where they were so 
beet It is obvious that after the re- 
the $ehedul of the States in 1956 when 


atte 


cheduled Castes and Scheduled 
List (Modification) Order 1956 
promulgated Jatavs were not in- 
d among scheduled castes in the 
districts including Datia which com- 
prised the erstwhile State of Vindhya 
Pradesh. If the case of the returned 
candidate had been, right from the 
beginning, that whatever representa- 
tions 
pa the object was to get a certain 
section of the Chamars who had start- 
ed following different avocations desi- 
gnated by the name of Jatavs and in- 
cluddd under that name among the 
scheduled castes the position might 
have| been different; but all the pam- 
phlets etc. and the activities of the 
returned candidate showed that he was 
a Jatav and that caste was quite dif- 
ferent from that of Chamars. Indeed 
no such case was raised in the written 
statement and even in his own state- 
menti the returned candidate did not 
make out such a case. He started by 
saying in examination-~in-chief that he 
was a Chamar by caste but then he 
proceeded to say that Jatav is a sub- 
castel of Chamar. He did not explain 
how He came to be associated with the 
various activities of the Jatav organi- 
gation where his name was shown pro- 
minently as one of the office-bearers, 
partidularly with reference to the 
branch of the Jatav Organisation ‘in 
Datia] He denied in cross-examina-~ 
tion that he attended any Jatav Sam- 
melan in Pichhod tehsil He admitted, 
however, that in Bhander tehsil he 
visited Jatav Sammelan twice. On 
one otcasion he went to the Sammelan 
at Mouza Barchoili It appears that 
he did not have any clear idea about 
the caste to which he belonged. The 
following questions and answers will 
show the complete confusion in his own 
mind jas to whether Jatavs and Cha- 
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mars formed one caste or whether 
datav was a sub-caste of. Chamar: 

“Q. I put it to you whether you 
are a ‘Jatav Chamar’? 

- A. I am a Chamar (Mai Chamar 

Hoon). 

Q. Whether ‘Jatav’ and ‘Chamar’ 
is one and the same thing? 

A. Yes, Chamar and Jatav is one 
and the same caste. 

Q. Whether ‘Jatav’ is a sub-caste 
of ‘Chamar’? 

A. It is true that the ‘Jatav’ is a 
sub-caste of ‘Chamar’. 

Q. Whether you are a Jatav or 
not? 


A. I am a Chamar. 
I am not a Jatav. As a Jatav Chamar 
I did not organise any Sammelan in 
Bhander and Pichhor tehsils. I did 
that as a Chamar. Those Sammelans 
used to be known by the name of 
‘Jatav’ Sammelan”. 


The only attempt which appears to 
have been made to develop a case that 
the Chamars of Datia district wanted to 
be called Jatavs and so included in the 
list of scheduled caste was in the cross- 
examination of Rajaram P. W. 23. The 
following part of his cross-examination 
may be reproduced in this connection: 


“Aherwar, Dohar, Raidas and 
‘JATAV’ are not of ‘CHAMAR caste. 
They are all separate castes. It is not 
true that because the word ‘CHAMAR! 
srnacks of inferiority complex, there- 
fore they started calling themselves 
‘JATAVS’. 


Q. I put it to you that because the 
Chamars prepare shoes and therefore, 
this is not liked by people and on this 
account they want to be called 
ie What have you to say to 


A. This is not correct. CHAMARS 

do prepare shoes, but Chamar is a dif- 
ferent caste from 'JATAV’ ”. 
In our judgment it will not be in ac~ 
cord with the correct principles either 
of the law of pleadings or otherwise to 
allow the returned candidate to 
now make outa case for which no 
proper foundation was laid either in 
the written statement or even in the 
evidence. 

10. Coming back to the ques- 
tion whether the returned candidate 
belonged to the Jatav or the Chamar 
caste itis difficult to disagree with the 
High Court that he had failed to prove 
that he was a Chamar and not a Jatav. 
It is true that right from the beginning 
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all the entries in the revenue records 
relating to the castes of the ancestors 
of the returned candidate including his 
close relations which have been fully 
referred to by the High Court showed 
that these persons were described as 
belonging to the Chamar caste. The 
High Court considered the weight of 
the evidence of these entries and point- 
ed out that the entries had presump- 
tive weight only and the same had 
been rebutted by the other evidence 
and, in particular, the various repre- 
sentations which were being made to 
the authorities concerned that persons 
belonging to the Jatav community 
were not being entered as Jatav but 
were being entered as Chamar. The 
Collector had, from time to time, pass- 
ed orders and directed his subordinates 
to record the caste of these people as 
Jatav, if they stated that to be their 
caste. All this shows that in Datia 
district the members of the Jatav caste 
fn spite of their persistent assertion 
and claim that they formed a caste 
separate and distinct from that of 
Chamars was not being entered in the 
official records by the authorities con- 
cerned. It is somewhat difficult to ac- 
cept as was the evidence of some of 
the witnesses that Jatav and Chamar 
were the same castes. Ved Prakash P. 
W. 19 on whom reliance was placed on 
behalf of the returned candidate stated 
that Chamar caste and Jatav caste were 
one andthe same. The evidence of 
Sham Saxena P. W. 15 was to the same 
effect. Harinarain Ken P. W. 20 stated 
that there was an All India Jatav Sabha 
‘and he was the Secretary of the 
Madhya Pradesh Jatav Sabha since 
1948. He proved the memorandum to 
which reference has already been made 
which was submitted on behalf of the 
Jatav caste for recognising it as a dis- 
tinct caste. He was quite certain that 
Jatay caste did not form part of the 
Chamar caste. The evidence of Dhani 
Ram R. W. 1, who is a close relation 
of the returned candidate, was that 
Jalav and Chamar was one and the 
same caste. R. W. 11 an uncle of the 
returned candidate claimed that he be- 
longed to the Chamar caste but in 
cross-examination stated that he wasa 
Jatav Chamar. From the entire evi- 
dence to which it is unnecessary to 
refer there seems to be little room for 
doubt that although at one time Jatavs 
might have been Chamars but they 
became a distinct caste or came to be 
recognised as a separate caste several 
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years ago. The fact that they were 
shown separately as a caste in the 
Madhya Bharat and several other 
States in the Scheduled Caste and 
Scheduled Tribes Order (Amendment) 
Act 1956 shows that the existence of 
Jatav caste was recognised. A caste, 
it is well-known, cannot spring up or 
develop ina short period of time. It 
is unnecessary to go into the question 
of the origin of a caste but it cannot 
be gainsaid that a caste must be in ex- 
istence before it can be recognis- 
ed as such. The fact of recogni- 
tion of Jatav caste as a caste 
in the statutory provisions and Orders 
mentioned before though confined to 
certain States and parts of those 
States cannot be ignored. It cannot, 
therefore, be said that Jatav and 
Chamar was one and the same. The 
only question is whether there was 
any Jatav caste in Datia District. The 
evidence in the form of representa- 
tions made by the members of Jatav 
community including the returned can- 
didate himself apart from other oral 
evidence established the existence of 
Jatav Caste even in Datia District but 
it so happened that it was not included 
either in the Act of 1956 or the Presi- 
dential Order among the Scheduled 
castes. This position appears to be 
highly anomalous. Ordinarily if Jatav 
caste was. included so far as the old 
State of Madhya Bharat was concern- 
ed and was also included in the Dis- 
tricts which constituted the erstwhile 
State of Madhya Bharat even after its 
merger in the Madhya Pradesh after 
the States Reorganisation Act there 
seems to be no reason or justification 
for excluding the Jatavs of Datia 
District. Their exclusion apparently 
was due to the fact that in the erst- 
while State of Vindhya Pradesh of 
which Datia District formed a part 
Jatav caste was not included in the list 
of Scheduled caste. 


11. In order to find out why in 
the Presidential Order issued in 1950 
pattern of which was followed in 
latter statutory provisions and Orders 
certain castes were recognised as 
Scheduled castes in other parts of the 
same State one has to go back to the 
Government of India (Scheduled 
Caste) Order 1936. By certain pro- 
visions in the First, Fifth and Sixth 
Schedules to the Government of India 
Act 1935; His Majesty in Council was 
empowered to ‘specify the caste, race 
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a tribe or parts of or groups within 
e caste, race or tribes which were to 
Pe treated as Scheduled caste. Part II 
of the aforesaid Order of 1936 which 
as issued in exercise of; the power 
Tonie by the aforesaid provisions 
was as follows :— 
“Subject to the Hoas of this 
ae for the purposes of the First, 
h and Sixth ; Schedules to the 
Gbvernment of India Act, 1935, the 
castes, races or tribes, or parts of or 
ioen within castes, races or tribes 
specified in Parts I to IX of the Sche- 
, dule to this Order shall, in! the Pro- 
ces to which those Parts respec- 
tively relate, be deemed to be Sche- 
duled castes so far ds regards members 
thereof resident in the localities speci- 
fięd in relation to them respectively 
ini those Parts of that Schedule.” 
the Schedule certain castes were 
mentioned as Scheduled caste for the 
whole of a particular Province or 
part thereof. While issuing, the Presi- 
dential Orders under Article 341 -of the 
Constitution the same pattern was 
adopted and the scheme was to speci~ 
Scheduled castes throughout a parti- 
ar State or the Union territory as 
well as parts of that State or Union 
territory, as the case may be, in rela- 
tidn to the locality in which the 
members of these castes etc. were 
residing. This test of residence leads 
tolhighly anomalous and unjust re- 
sults which ‘can be illustrated by a 
ple example. If there are two 
brothers belonging to Jatav caste who 
are equally qualified to be lemployed 
inla particular service or post in res- 
peet of which reservation is provided 
for the members of the Scheduled caste 
one living in District A in the State of 
Madhya Pradesh can avail of that -be- 
nefit whereas the other who lives in 
an jadjoining District B for which that 
Sa is not included in the Order 
would be deprived of the benefit of 
that reservation which is: for the 
whole State even though there 
be no difference !in the 
socio-economic condition ‘ of. the 
caste to which the brothers be- 
long in the Districts where they reside. 
S 



















cause it is only a member of a caste 
which is included in the istatutory 
provisions or the Orders mentioned 
before who can take advantage of the 
benefits conferred by the ‘constitu- 
tional provisions. Article 341 of the 
Constitution provides for specification 
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of caste, race or tribes ete. for the pur- 
pose of the Constitution in relation 
to that State or Union territory, as 
the case may be. In the Twelfth 
Report of the Commission for 
Scheduled caste and Scheduled 
Tribes 1962-63 it has been pointed 
out at page 12 that a person may be- 
long to a caste or tribe declared to be 
a Scheduled caste in his originating 
State but who may have been residing 
for a long time in another State (say, 
for the sake of service or business} 

where his caste/tribe is not recognised 
as a Scheduled Caste/Tribe. In the re~ 
levant statutory provisions and Orders 
such a person would be denied the be- 
nefits under the Constitution even 
though he may actually continue to 
suffer from the effects of the disabili- 
ties resulting from the practice of un- 
touchability. The Commissioner sug- 
gested that they should be treated as 
eligible for benefits made available- 
to the Scheduled Castes/Tribes in the 
home State etc. 


12. If the . matter were res 
integra we would have felt a good 
deal of difficulty in reconciling with 
the — constitutional provisions the 
scheme followed in the statute and the 
Orders concerned by which the same 
caste has been included in some Dis- 
tricts of the same State and excluded 
in the other Districts. This Court, 
however, has in Bhaiyalal v. Hari- 
kishan Singh, (1965) 2 SCR 877 = 
(ATR 1965 - SC 1557) made observa- 
tions repelling the contention that 
under Article 341 of the Constitution 
the President was not authorised to 
Timit the notification to parts of a 
State. The reason given was that 
while specifying caste, race or tribe 
the President may well come to the 
conclusion that not the whole caste, 
race or tribe but part of or groups 
within them should be specified. This 
would be so where the President is 
satisfied -that the examination of the 
social and educational backwardness 
of the race, caste or tribe justifies 
such specification. It would appear 
from the Tenth Report of the Commis- 
sioner for Scheduled Castes and Sche- 
duled Tribes 1960-1961 page 22 that 
two factors have been mainly taken 
into account for including a particular 
caste, race or tribe in the list of Sehe- 
duled Castes and Scheduled Tribes ie. 
socio-economic conditions and popu- 
lation figures, 


J 
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13. In Bhaiyalal’s case, (1965) 


2 SCR 877 = (AIR 1965 SC 1557) 


(supra) the appellant’s elec- 
tion had been challenged on the 
ground that he belonged to the Dohar 
caste which was not recognised as a 
Scheduled Caste for the District in 
question and so his declaration that 
he belonged to the Chamar caste 
which was a Scheduled Caste was 
improperly and illegally accepted by 
the Returning Officer. It was held 
that the plea that though the appel- 
lant was not a Chamar as such he 
could claim the same status by reason 
of the fact that he belonged to Dohar 
caste which is a sub-caste of the 
Chamar caste could not be accepted. 
An inquiry of that kind would not be 
permissible having regard to the pro- 
visions contained in Article 341 of the 
Constitution. The case of Basava- 
lingappa v. Munichinnappa, (1965) 1 
SCR 316 = (AIR 1965 SC 1269) was 
referred to. In that case it was laid 
down that generally speaking it was 
not open to any person to lead evi- 
dence to establish that his caste in- 
cludes or is the same as another caste 
which is notified in the Order. Follow- 
ing these two decisions it must be held 
that the returned candidate, in the 
present case, was not entitled to 
establish that Jatav caste was the 
same as Chamar. In this view of the 
matter nothing else survives for con- 
sideration or decision. 
14. In the result the appeal 
(C. A. 2123/69) fails and is dismissed. 
The other appeal (C. A. 2237/69) not 
having been pressed is also dismissed. 
Taking into consideration the entire 


circumstances we leave the parties to: 


bear their own costs in this Court. 
Appeals dismissed- 
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(A) Minimum Wages Act (1948), 
S. 3 (2-A) — Fixation of minimum 
wages of employees. (Paras 10, 13) 
An Industrial Tribunal, adjudicat- 


ing a dispute relating to wages pay- 


able to the employees in a Scheduled 
employment, is not bound by the fixa- 
tion of minimum rates of wages by the 
Government under S. 3, during the 
pendency of the proceedings. 
(Paras 10, 13) 
(B) Minium Wages Act (1948), 
S. 3 (2-A) — Consideration in fixing 
minimum rates of wage. AIR 1962 SC 
12, Rel. on. (Para 11) 
The minimum wage can provide 
not only for the bare sustenance of 
life but also for the preservation of the 
efficiency of the worker. (Para 11) 


The capacity of the industry to 
pay is not a relevant consideration 
when the rates of minimum wages as 
distinguished from fair wages are be- 
ing fixed by the Industrial Tribunal. 
(Para 11) 

Cases Referred: ‘Chronological Paras 
(1962) AIR 1962 SC 12 (V 49)= 
(1962) 1 SCR 946, U. Unichoyi 
v. State of Kerala 11, 12 

Mr. L N. Shroff - Advocate, for 
Appellant. 

The Judgment of the Court was 
delivered by 

MATHEW, J.:— This appeal, by 
special leave, is from an award passed 
by the Industrial Tribunal, Maharash- 
tra, Bombay, on March 3, 1967. 

2. The Government of Maha- 
rashtra referred to the Tribunal on 
December 31, 1965, under section 10 
(i) (d) of the Industrial Disputes Act, 
1947, the industrial dispute between 
M/s. Jaydip Industries, Thana, and the 
workmen employed under them, aris- 
ing out of the following demands made 
by the workmen: 

(A) Following monthiy scales of 
pay should be introduced for all cate- 
gories of workmen: 


Unskilled 150-5.00-200.00 
Semi-skilled 175-7.50-250.00 
Skilled 225-10.00-325.00 


Highly skilled 350-25.00-600.00 

(B) The above scales of pay are 
consolidated and are on the basis of 
Bombay Working Class Cost of Living 
Index Number 480. In case if index 
number move above 480 for every 
point rise in Index Number, workmen 
should be paid ten paise per day as 
dearness allowance. 
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(C) The above rates of pay should 
be eee effective from list February 
1965. 

(D) For the conversion of present 
daily rates into monthly rates, the pre- 
sent, rate should be multiplied by 
thirty. The amount should then be 
fitted in the above grades. If the 
amount falls short of minimum of 
Grades demanded the same should be 
brought up to the minimum. 

(E) After making adjustment in 
the above manner, adjustment incre- 
ments at the rate of one for every one 
year of service or part thereof in ex- 
cess|of six months should be added to 
the pay: 


ship 
ners 
man 


. The employer is a partner- 
concern consisting of five part- 
and is carrying on the business of 
facturing “paper-board”, at its 
factory situated in Majiwade within 
the | limits of the Panchayat of that 
village. The partnership was started 
in the year 1959, on a capital of Rupees 
1,50,000/~. The capital has since then 
been| increased and it was Rs. 2 lakhs 
in 1965. The number of workmen em- 
ployed in the concern, at the time of 
the teference, was about 150. The 
workmen were being paid fixed conso- 
lidated wages. 

The employer contended be- 
fore tthe Tribunal, by its written state- 
ment| dated February 8, 1966, that it 
has no financial capacity to pay any 
additional wages, as it has been suffer- 
ing heavy losses year after year. 

je During the pendency of the 
dispute before the Tribunal, the Gov- 
ernment of Maharashtra fixed the 
um rates of wages for the 









employees employed in scheduled 
employments including the paper 
(Contd. on Col. 2) 
Daily-rated 
U: ed Rs. 4.50 
i-skilled Rs. 6.00 
Ski $ Rs. 7.50 
ighly-skilled Rs. 9.50 
and said that 
“he above wage rates shall be 
deemed to be fixed as at Bombay Con- 


sumer Price Index figure 660. Fora 


rise every ten points in the Index 
Figure the workmen shall be given an 
increase in the wages at the rate of 


seven |paise per day. And for a fall of 
every| ten points in the Index Figure 
there shall be a reduction in the wages 
at the rate of seven paise per day.” 

The ibunal also held that wages it 
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and paper-board manufacturing in- 
dustry under Section 3 of the, 
the Minimum Wages Act, 1948, herein- 
after called the Act, by a notification 
published in the Maharashtra Gov- 
ernment Gazette dated August 4, 1966. 
In implementation of the notification, 
the wages of the workmen concerned 
were raised with effect from October, 
1966. The workmen were being paid 
wages at the following rates, before 
the date of the award, in pursuance of 
the notification: 


Unskilled Rs. 90 per month 
Semi-skilled Rs. 100 per month 
Skilled-B Rs. 115 per month 
Skilled-A Rs. 130 per montħ 


6. The Tribunal considered in 
detail the financial capacity of the em- 
ployer on the basis of the balance 
sheets and profit and loss accounts of 
the employer for the years 1960 to 
1965 and found that its total loss for 
those years amounted to Rs. 78,000/-, 
and on that basis its annual average 
loss worked out to Rs. 13,000/- and so 
the concern was not financially stable. 
The Tribunal then came to the conclu- 
sion, on the basis of the minimum rates 
of wages fixed by it in the awards in 
the case of M/s. Kondivitta Paper and 
Board Mills (Private) Limited, Bom- 
bay, published in Maharashtra Govern- 
ment Gazette, dated November 14, 
1963, (page 3750), in the case of Bom- 
bay Metal Factory, published in the 
Maharashtra Government Gazette 
dated May 27, 1965 (page 1963), and in 
the case of Ratan Industries, Bombay, 
published in Maharashtra Government 
Gazette dated June 23, 1966 (page 1974) 
that the rates of wages for the work- 
men employed in the concern in ques- 
tion should be fixed at the following 
rates: 


Monthly-rated 
Un-skilled Rs. 117.00 
Semi-skilled _ Rs. 156.00 
Skilled e Rs. 195.00 
Highly-skilled Rs. 247.00 
fixed were the minimum rates of 


wages for the workmen in question 
and, therefore, the capacity of the em- 
ployer to pay was irrelevant. 

è It was argued for the appel- 
lant that the Tribunal was wrong in 
fixing minimum wages at higher rates 
than those fixed‘ by the Government 
under section 3 of the Act without tak- 
ing into account the financial capacity 
of the employer to pay. In other words, 
the argument was that when once the 
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appropriate Government has fixed 
minimum rates of wages in the employ- 
ment under S. 3 of the Act, it was not 
open to the Tribunal to fix higher rates 
of wages as minimum wages and, 
therefore, the rates of wages fixed by 
. the Tribunal were not minimum wages, 
but fair wages, or at any rate wages 
bordering on fair wages, and so, the 
financial capacity of the employer ‘to 
bear the additional burden should 
have been taken into account. 


8. The short question for con- 
sideration, therefore, is whether the 
Tribunal was right in fixing wages at 
rates higher than the rates fixed by 
the Government under section 3 of the 
Act, and whether what was fixed by 
the Tribunal were minimum wages. 


9. Section 3 (1) of the Act pro- 
vides that the appropriate Govern- 
ment may fix the minimum rates of 
wages payable to employees employed 
in employments specified in Part I or 
Part II of the Schedule thereof and in 
any employment added to either part 
by notification under section 27. By 
clause (b) of section 3 (1), the appropri- 
ate Government is given power to 
review at such intervals as it may 
think fit, such intervals not exceeding 
five vears, the minimum rates of wages 
so fixed and revise the minimum rates, 
if necessary. Sub-section (2A) of sec- 
_ tion 3 provides: 

*(24) — Where in respect of an 
industrial dispute relating to the rates 
of wages payable to any of the em- 
ployees employed in a scheduled em- 
ployment, any proceeding is pending 
before a Tribunal or National Tribu- 
nal under the Industrial Disputes Act, 
1947, or before any like authority 
under any other law for the time be- 
ing in force, or an award made by any 
Tribunal, National Tribunal or such 
authority is in operation, and a notifi- 
cation fixing or revising the minimum 
rates of wages in respect of the sche- 
duled employment is issued during the 
pendency of such proceeding or the 
operation of the award, then, notwith- 
standing anything contained in this 
Act, the minimum rates of wages so 
fixed or so revised shall not apply to 
those employees during the period in 
which the proceeding is pending and 
the award made therein is in opera- 
tion, or, as the case may be, where the 
notification is issued during the period 
of operation of an award, during that 
period; and where such proceeding or 
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award relates to the rates of wages 
payable to all the employees in the 


scheduled employment, no minimum 
rates of wages shall be fixed or revis- 
ed in respect of that employment 
during the said period.” 

10. ; It may be recalled that it 
was during the pendency of the pro- 
ceedings before the Tribunal that the 
notification by the Maharashtra Gov- 
ernment fixing minimum rates of wa- 
ges came into operation. The sub-sec- 
tion would make it clear that even 
after the fixation of minimum rates of 
wages by the appropriate Government 
under section 3 of the Act, it is open 
to an Industrial Tribunal adjudicating 
an industrial dispute relating to wages 
payable to the employees in a sche- 
duled employment to fix minimum wa- 
ges at higher or lower rates, if the dis- 
pute was pending at the time of fixa- 
tion of minimum wages under S. 3 of 
the Act. So it was open to the Tri- 
bunal to fix rates of minimum wages 
at rates higher than the rates fixed by 
the Government under section 3 of the 
Act. In other words the Tribunal was 
not bound by the fixation of the mini- 
mum rates of wages by the Govern- 
ment under the provisions of S. 3 of 
the Act and could fix higher rates as 
minimum wages in its award. 

11. In considering the question 
what are the component elements of 
minimum wages, this ,Court observed 
as follows in U. Unichoyi v. State of 
Kerala, (1962) 1 SCR 946 at p. 957 = 
(AIR 1962 SC 12 at p. 17): 

“Sometimes the minimum wage is 
described as a bare minimum wage in 
order to distinguish it from the wage 
structure which is ‘subsistence plus’ or 
fair wage, but too much emphasis on 
the adjective ‘bare’ in relation to the 
minimum wage is apt to lead to the 
erroneous assumption that the main- 
tenance wage is a wage which enables 
the worker to cover his bare physical 
needs and keep himself just above 
starvation. That clearly is not intended 
by the concept of minimum wage. On 
the other hand, since the capacity of 
the employer to pay is treated as ir- 
relevant, it is but right that no addi- 
tion should be made to the components 
of the minimum wage which would 
take the minimum wage near the lower 
level of the fair wage, but the con- 
tents of this concept must ensure for 
the employee not only his subsistence 
and that of his family but must also 
preserve his efficiency as a worker. 
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The Act contemplates that minimum 
wage rates should be fixed in the sche- 
duled industries with the dual object 
of providing sustenance and mainten- 
ance of the worker and his family and 
reserving his efficiency as a worker.” 
It is, therefore, clear that the minimum 
me e can provide not,only for the bare 
mance of life but also for the 
preservation of the efficiency: of the 
er. We do not think that the rates 
of wages fixed by the Tribunal were 
fair| wages or wages bordering on fair 
. wages. The Tribunal has referred to 
the [minimum rates of wages fixed in 
the iseveral awards passed by it from 
1962 onwards, and also considered the 
` Tise lin the cost of living. In particular, 
the |Tribunal was careful to take into 
‘account the Consumer Price Index for 
the month of December, 1966, and that 
for the month of January, 1967, for 
coming to the conclusion that rates 
higher than those specified in the noti- 
fication published by Government 
should be fixed as minimum wages. As 
the rates fixed by the Tribunal were 
nice um rates of wages as explained 
in the case of (1962) 1 SCR 946: = (AIR 
: 1962 SC 12) we-do not think that the 
capacity of the industry to pay was a 
relevant consideration. 
12. There was also no material 
the Tribunal to come to the con- 
n that the Government, in fixing 
um rates of wages, took into 
deration all. the components in 
ixation of minimum wages as ež- 
ed by this Court in (1962) 1 SCR 
(AIR 1962 SC 12). 


13. In the light of .the provi- 
sions of séction 3 (2A) of the ‘Act, we 
that the Tribunal was not bound 
e rates of minimum wages fixed 
e Government under section 3 of 
ct and that it was open to the 
ibunal to fix rates of minimum 
ages to be paid to the workmen con- 
d in the dispute at figures higher 
an those fixed by the Government. 

14. It was contended on behalf 
of the appellant that the employer has 
his place of business outside the city 
of nhay, and that in the city of 
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ay, the wages for workmen are 

y higher than those outside the 
and therefore, the Tribunal went 
in taking the minimum rates of 
wages fixed in the various awards for 
workmen in the city of Bombay as 
gai for‘ fixing the minimum wages 
for workmen outside the city. The Tri- 
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bunal considered this question and held 
that the rates of minimum wages fix- 
ed by the Government for the city of 
Bombay, the town of Thana and also 
for the village of Majiwade, where the 
appellant’s factory is situate, are the 
same and so, the rates of wages at: 
Majiwade are not lower than the wage 
rates obtaining in the city of Bombay 
and Thana. We do not, therefore, 
think that the Tribunal went wrong 
in, taking into account the rates of 
minimum wages fixed in the several 
awards for the workmen employed in 
the city of Bombay as affording cri- 
teria for fixing minimum rates of wa- 
ges with suitable modification for the 
Pomen employed under the appel- 
ant. 3 

15. We dismiss the appeal buf, 
since there is no appearance for the 
respondent, we make no order as to 


costs. 
Appeal dismissed, 
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K. S. HEGDE, A. N. GROVER AND 
A. N. RAY, JJ. 
P. C. Purushothama Reddiar, Ap- 
pellant v. S. Perumal, Respondent. 
Civil Appeal No. 1239 of 1970, D/- 
2-12-1971. 


(A) Representation of the People 
Act (1951), S. 123 (6) — Corrupt prac- 
tice of incurring expenditure more 
iban the prescribed limit. (Para 9) 

The. incurring or authorising the 
expenditure more than the limit pres- 
cribed under S. 77 is one single corrupt 
practice within S. 123 (6). It is errone- 
ous therefore to hold that each item 
of expenditure is a separate corrupt 
practice by itself Election Petition 
No. 1 of 1969 D/- 13-2-1970 (Mad) Re- 
versed. (Para 9) 


(B) Representation of the People 
Act (1951), S. 83 — Election petition 
alleging corrupt practice of incurring 
expenditure more than prescribed 
limit — Amendment. (Para 9) 

The particulars of a corrupt prac- 
tice falling under S. 123 (6) may in an 
appropriate case be introduced by 


*(Ele. Petn. No. 1 of 1969, D/- 13-2- 
1970 — Mad.) 
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amendment. By doing so no additional 
ground of corrupt practice can be said 
to have been introduced. Elec. Petn. 
No. 1 of 1969 D/- 13-2-1970 (Mad) Re- 
versed. (Para 9) 

(C) Representation of the People 
Act (1951), S. 98 — Election petition— 
Oral evidence—Appreciation. (Para 11) 

In election cases, though the oral 
evidence has to be appreciated with 
great deal of care, the Courts should 
not reject the -oral. evidence which is 
highly probable and is corroborated by 
unimpeachable documentary evidence. 
Election Petition No. 1 of 1969 D/- 13- 
2-1970 (Mad) Reversed. (Para 11) 

(D) Evidence Act (1872), S. 64 — 
Objection to admissibility of docu- 
ments. (Para 18) 

It is not open to a party to object 
to the admissibility of documents which 
are marked as exhibits without any 
objection from such party. AIR 1929 
P.C. 110 Relied on. (Para 18) 

(ŒE) Evidence Act (1872), S. 64 — 
Admission of document and its con- 
tents. (Para 19) 

Once a document is properly ad- 
mitted the contents of that document 


are also admitted in evidence though. 


those contents may not be conclusive 
evidence. (Para 18) 

(F) Evidence Act (1872), S. 35 First 
Part — Applicability. (Para 21) 

(G) Representation of the People 
Act (1951), S. 98 — Election petition— 
Police reports of. election meetings — 
Relevancy. (Para 21) 

(F-G) In an issue whether the 
returned candidate has arranged cer- 
tain election meetings on certain dates, 
the reports made by the police officers, 
who have been deputed by their supe- 
riors to cover the meetings in question, 
are extremely relevant and in the ab- 
sence of anything to show that the 
officials are inimically disposed to- 
wards the candidate or his party the 
reports carry greatest possible weight. 
AIR 1918 Mad 889. Approved. 

(Paras 21, 24) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1477 (V 57)= 
(1971) 1 SER 8, D. P. Mishra 
v. Kamal Narayan Sharma . 9 
(1940) AIR 1940 PC 153 (V 27)= 
1940 All LJ 671, Arjuno Naiko : 
v. Modonomohono Naiko 23 
(1929) AIR 1929 PC 110 (V 16)= 
116 Ind Cas 394, Bhagat Ram 
v. Khetu Ram 18 
1972 S.C./39 IO G—9 
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(1918) AIR 1918 Mad 889 (V 5) = 
ILR 40 Mad 871, 
Navaneetha Krishna Thevar v. 
Ramaswami Pandia Thalaver 21 
(1874) 1 Ind App 209 = 3 Sar 344, 
. Rajah Muttu Ramalinga Setu- 
. pati v. Perianayagum Pillai 21 
- M/s. K. K. Venugopal, R. Gopala- 
krishnan and T. L. Garg, Advocates, for 
Appellant; Mr. M. K. Ramam j 
Sr. Advocate, (M/s.° Vineet Kumar, 
S. S. Khanduja and N. Natarajan, 
Advocates, with him), for Respondent. 
The Judgment of the Court was 
delivered by i j 
HEGDE, J.:— This is an election 
appeal arising from a judgment of the 
Madras High Court. It relates to the 
Election to the Ariyankuppam Ass- 


.embly constituency of the Pondicherry 


Legislative Assembly. The said elec- 
tion was held on March 9, 1969. In 
that election, the appellant as well as 
the respondent contested. The appellant 
was the Congress nominee and the res- 
pondent was the nominee of the D. M. 
K. After the counting of votes, the 
respondent was declared elécted as 
having obtained 3774 votes as against 
3758 obtained by the appellant. The 
appellant challenged the validity of 
the election of the respondent on vari- 
ous grounds. In his election petition 
he alleged that the respondent was 
guilty of canvassing votes on the basis 
of his caste, that he had bribed the 
voters, that the election was not con- 
ducted properly, that there was im- 
proper reception of void votes and 
lastly that he had incurred expendi- 
ture more than the prescribed limit. 
The charge of bribery was not pressed 
at the time of the trial. The other 
frounds pleaded on behalf of the ap- 
pellant were rejected by the High 
Court and the election petition was 
dismissed. i 


2. After ħearing the Counsel 
for the parties regarding the allegation 
relating to the contravention of S. 123 
(6) of the Representation of the People 
Act, 1951 (to be hereinafter referred 
to as the Act), we have come to the 
conclusion that the respondent was 
guilty of an offence falling within that 
section as he is proved to have incurr- 
ed expenditure more than the prescri- 
bed limit. We therefore thought that 
it was not necessary to go into the 
other charges.levelled against the res- 
pondent. The limit of expenditure 
prescribed for the constituency was 
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Rs. 2,000/-. In his election return, the 
respondent had stated that he had in- 
curred an expenditure of Rs. 1865/59 
P. The trial court came to the conclu- 
sion, which conclusion was not chal- 
lenged before us, that he had incurred 
a further expenditure of Rs. 20/50 P. 


Hence if the appellant is able to esta- 
blish that the respondent had incurr- 
ed at least a further expenditure of 


Rs. 113/92 P., then the election of the 
aaa will have to be set aside 
der S. 100 (1) (b) of the Act on the 
ground that the respondent was guilty 
of| the corrupt practice falling under 
S.|123 (6). 
3. The appellant had alleged 
in |his election petition that the respon- 
cot had suppressed in the return sub- 
itted by him expenditure incurred 
under various heads such as; expendi- 
aa incurred in connection with, the 
holding of election meetings, hire paid 
for the cars used in connection with 
the elections as well as for the price 
of petrol used for the cars used in that 
connection. 


4. We shall first take up the 
question of expenditure said to have 
been incurred in connection with the 
holding of meetings. The allegation as 
regards the same is found in Para- 
graph 8 (v) of the election petition 
The material portion of that allegation 
reads: 

“The total expenditure incurred 
or authorised by the respondent here- 
in jinconnection with the election ex- 
ceeded the limit prescribed under the 
Act and the Rules made thereunder. 
The accounts submitted by the respon- 
dent to the Special Officer (Election), 
_Pondicherry showing a sum of Rupees 
1 865/59 are false and unrelated to the 
actual expenditure incurred or autho- 
rised by the respondent for his pur- 
poses. In his election account the res- 
porident has failed to show the follow- 
ing! items of expenditure: 

kK - xX x x x x 
(v) The respondent held a large 
nurpber of election meetings and all 
these election meetings were conduct- 
ed a pandal where a dias was con- 
structed for the speakers. All these 
meetings were installed with loud- 
speakers, tube-lights and other electri- 
cal fittings were also provided. The con- 
struction of the pandal and dias and 


the| installation of loudspeakers and 
other electrical equipment such as 
lights etc: would have at least cost 
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Rupees 100/- for each meeting except 
for the meeting at Ariyankuppam on 
5-3-69 at 7.30 p. m. when Shri V. R. 
Nedunchezian presided in which meet- . 
ing several loudspeakers and extra 
light fittings were provided costing 
over Rupees 200. The dates, the time 
and the place of the meetings are as 
follows: 


(i) On 5-3-1969 at about 8.30 p. m. 
at Poornamukuppam. 

(üi) On 6-3- Tae at about 10-00 
p. m. at Nonamkupp 

(iii) On 28-2-69 a aD 8-00 p. m. 
at Manaveli. 

(iv) On 5-3-69 at about 9-00 p.m. 
at Manaveli. 

(v) On 27-2-1969 at about 7-30 
p. m. at Ariyankuppam. . 

Three other election meetings at 
Ariyankuppam and one meeting at 
Periaveerampatinam were also held 
at the instance of the respondent. 

(vii) On 23-2-1969 at about 8-00 p. 
m. at Ariyankuppam. 

(viii) On a4 2-1969 at about 8-00 
p. m. at Ariyankuppam. 

(ix) On 26-2-1969 at about 8-00 p. 
m. at Veerampattinam.” (sic). 


5. The respondent’s plea re- 
Tating to those allegations is found in 
paragraph 17 of his written statement. 
Therein he averred: 


“The allegations made in para- 
graph 8 of the petition are totally 
false and they are hereby denied. 
Every one of the allegations made 
therein are factually incorrect and 
false. None of the expenditure alleg- 
ed therein was incurred by the Res- 
pondent or under his authority.” 


6. This igs a general denial 
The respondent did not deal with the 
various facts stated in the election 
petition. From those averments, it is 
clear that the respondent denied hav- 
ing arranged any of the meeting men- 
tioned in the election petition. 


T. After the respondent filed 
his written statement, the appellant 
applied for and obtained permission of 
the Court to amend certain clerical 
mistakes that had crept into the elec- 
tion petition. After those amendments 
were carried out, the respondent filed 
an additional written statement. In 
Paragraph 3 of that statement he 
averred thus: 

“I state that no public meeting 
took place either on 27-2-1969 or on 
28-2-1969 in the manner as alleged by 


-A 
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the petitioner in Paragraph 4 (iii) and 
4 (iv) of the Election Petition. Con- 
Bequently, the allegations as amended 
in Paragraph 8 (v) (iii) and 8 (v) (v) 


are also not correct. I further state that . 


no meeting took place on 5-3-69 at 
Ariyankuppam in the manner as alleg- 
ed by the petitioner in the amendment 
application No.. 2204 of 1969.” 


8. On October 13, 1969, the 
appellant applied for amendment, of 
the election petition by giving some 
more particulars of the meetings held 
by the respondent. By that applica- 
tion he sought to give particulars of 
about six other meetings in addition 
to what he had already stated in his 
election petition, said to have been 
arranged by the respondent. The 
Court rejected that application on the 
ground that by that application, addi- 


tional grounds of corrupt practice were. 


sought to be included in the election 
petition and the same cannot be per- 
mitted to be done after the period 
prescribed for filing the election peti- 
tion was over. It may be noted that 
the trial of the case started on January 
9, 1970. In the order rejecting the 
amendment application though the 
Court referred to the delay in filing 
the application, it did not reject it on 
the ground of laches; nor did it reject 
the application on the ground that it 
was not a bona fide one. The sole 
ground on which it was rejected was 
that it-was not maintainable as it 
sought to include additional grounds of 
corrupt practice. 


9. In our opinion, the High 
Court was wholly wrong in coming 
to the conclusion that the amendment 
application moved on behalf of the 
appellant sought to add any new 
orrupt practice. The incurring or 
authorising of an expenditure in con- 
travention of Section 77 of the Act is 





tice by itself. This position is obvious 
from the language of the section itself. 
This Court had occasion to go into that 
question in D. P. Mishra v. Kamal 
Narayan Sharma, (1971) 1 SCR 8 = 
(AIR 1970 SC 1477). In that case this 


. witnesses 
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Court came to the conclusion that the 
particulars of a corrupt practice fall- 
ing under Section 123 (6) may in an 
appropriate case be introduced by 
amendment. By doing so, no additional . 
ground of corrupt practice can be said 
to have been introduced. If it had 
been necessary for the case, we would 
have allowed that amendment applica- 
tion and sent back the case for further 
trial. But for the reasons to be pre~ 
sently stated, we have thought it un- 
necessary to do so. 


w. In dealing with the expen- 
diture incurred in connection with the 
election meetings, the first and the 
Important question that has to be de- 
cided is as to when the election cam- 
paign of the respondent commenced. 
According to the appellant, it com- 
menced on February 23, 1969. But 
according to the respondent it com- 
menced on February 27, 1969. Deci- 
sion on this question has great bearing 
on the other points arising for deci- 
sion. Hence we shall first address our- 
selves to that question. The learned 
trial Judge did not give any positive 
finding on this question. In the course 
of his judgment he doubted the evi- 
dence of the respondent on this point 
but by taking a facile view of the 
evidence on record, he just rejected 
the evidence of the appellant as un- 
acceptable and wholly accepted the 
evidence of the respondent as regards 
the number of meetings held though 
he felt that the respondent has not 
come forward with a truthful version. 


11. It is true that in election 
cases oral evidence has to be examin- 
ed with great deal of care because of 
the partisan atmosphere continuing 
even after the election. But it will 
be wrong on the part of Courts to just 
brush aside the oral evidence even 
when the evidence is highly probable 
and the same is corroborated by unim- 
peachable documentary evidence. As 
mentioned earlier, according to the ap- 
pellant, the respondent started his 
election campaign with a well attend- 
ed meeting on February 23, 1969 at 
Ariyankuppam. In support of that 
version he examined P. Ws. 3, 4, 7, 13, 
16 and 19. Their evidence was corro- 
borated by Exhts. P. 15 and P-35. 
But the learned trial judge rejected 
this evidence without examining them. 
He came to the conclusion that the 
examined are partisan 
witnesses. Therefore much reliance 


` 
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cannot be placed on their testimony. 
But he failed to attach sufficient im- 
portance to the tell-tale. evidence 

orded by Exhts. P-15 and P-35. Ex. 
- P15 isan application made by the res- 
pondent to the Inspector of Police, ‘C’ 
Circle, Pondicherry.. Therein the res- 
pondent stated; 


“Please grant me permission to 
hold a public meeting at Ariyankuppam 
Cuddalore Road in front of market, on 
the occasion of inauguaration of my 
electoral office on 23-2-1969 from 9 to 
12)a.m. and to make use of loud- 
speakers.” 


12. The permission sought for 
was granted by the Inspector. The In- 
spector. P. W. 24 deposed that he de- 
puted a Head-constable to cover that 
meeting and report about the same. 
it ts gathered from the evidence of P. 
W. 24, that in Pondicherry, before 
holding a meeting, permission of the 
Police will have to be obtained and it 
is the usual practice there to, depute a 
Police Officer to cover the meetings and 
report about the speeches made by the 
spdakers. P. W. 24, further says that 
he |deputed a Head-constable to cover 
Hag moeting to be held in connection 

the inauguration of the election 
campaign of the respondent and in 
that cannection the Head-constable in 
question submitted to him the report 
Exh. P-35. The report in question was 
through the Inspector without any 
objection. The report says, that the 
election campaign of the respondent 
wag inaugurated by holding, a public 
meeting on February 23, 1969! and that 
cet m was addressed by as: many as 





eight persons in addition to the res- 
pondent. This report was received by 
the! Inspector on the 25th of February. 
Despite this clinching evidence afford- 
ed by Exhts. P-15 and’ P-35; the res- 
pondent made bold to deny the factum 
of having held a meeting on the 23rd. 
In yiew of this documentary evidence, 
the|learned trial Judge was unable to 
accept the evidence of the: respon- 
dent. All the same he opined that it 
was immaterial whether the election 
campaign was inaugurated on:the 23rd 
or on the 27th, since he was inclined 
to accept the evidence of the respon- 
dent that he had held only seven 
meetings and not more This, in our 
opinion, is an erroneous approach. As 
seen earlier, the respondent has denied 
asna held any meeting oh`Febru- 


ary|23. But this denial cannot be 
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accepted as true. For the reasons 
already mentioned we feel satisfied 


that the respondent’s election campaign 
commenced on the 23rd February 1969 


.and in that connection a meeting was 


held in Ariyankuppam on that date. 


13. Before proceeding further 
we may at this stage mention that 
though in his written statement res- 
pondent denied having held any meet- 
ing at all — a statement which on the 
face of it cannot be true — in his evi- 
dence he admitted having arranged 
seven meetings. This he had to ad- 
mit in view of the receipts that he had 
produced along with his return. In 
his evidence he admitted that he held 
meetings on February 27, 1969. March 
5, 1969 and March 6, 1969 at Ariyan- 
kuppam. He also admitted that he 
held a meeting on March 5, 1969 at 
‘Poornamukuppam and on March 6, 
1969 at Manaveli and again on the 
same day at Veerampatanam. Hence 
admittedly he held seven meetings. 
Let us now proceed to see whether the 
appellant has satisfactorily proved 
that the respondent had. held any more 
meetings. We have earlier come to 
the conclusion that he had held a 
meeting at Ariyankuppam on Febru- 
ary 23, 1969. 


14, The appellant alleged that 
the respondent had held one more 
meeting at Ariyankuppam on Febru- 
ary 24, 1969. To prove this fact he 
had examined P. Ws. 3 and 4. Their 
evidence is corroborated by Exht. P. 
16, an application admittedly given by 
the respondent to the Police for per- 
mission for holding a meeting on that 
day and Ex. P. 36, the Police report 
sent in that connection. The learned 
trial Judge did not accept the conten- 
tion of the respondent that he did not 
hold a meeting at Ariyankuppam on 
February 24, 1969. Then we come to 


the meeting alleged to have been held. 


on February 26, 1969 at Veerampati- 
nam. On this question the trial Court 
has . come to the conclusion that the 
respondent had held a meeting at 
Veerampattinam on February 26, 1969. 


On this point the oral evidence adduc-. 


ed by the appellant is corroborated by 
Ex. P 15, the application made by the 
respondent to the Police for permission 
to hold that meeting and‘ P. 35, the 
report made by the Police. Then we 
come to the meeting said to have been 
held at Manaveli on February 28, 1969. 
The respondent himself admitted in 


ei, Senay 
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his evidence that he did arrange a 
meeting at Manaveli on that date. 


_ 15. In his evidence the respon- 
dent admitted as having arranged a 
meeting at Aryankuppam on March 6, 
1969. According to him he arranged 
that meeting but curiously the learned 
trial Judge came to the conclusion, 
despite that -admission of the respon- 
dent that P. W. 6 arranged that meet- 
ing as that witness. in his evidence 
claimed that he arranged that meeting 
and spent for the same. The learned 
trial Judge overlooked the fact that no 
such plea was taken by the respon- 
dent in his written statement nor was 
it his case in his evidence that that 
meeting was arranged for P. W. 6. . 


16. For the reasons mentioned 
above, we are satisfied that in addi- 
tion to the seven election meetings 
which the respondent admitted having 
arranged, the appellant has been able 
to satisfactorily prove that the respon- 
dent had arranged at least four more 
meetings. 


17. Now- coming to the ques- 
tion as to the expenditure incurred in 
connection with those meetings, it is 
no doubt for the appellant to prove 
the same. According to the respondent 
he had not maintained any accounts 
in connection with his election. The 
expenditure incurred for his election 
is specially within the knowledge of 
the respondent. He has not adduced 
any evidence in that connection. He 
has totally denied having held those 
meetings. That denial for the reasons 
already mentioned cannot be accepted. 
Therefore we have now to find out 
what would -have been the reasonable 
expenditure incurred in connection 
with those meetings. - Even according 
to the respondent for the seven meet- 
ings held by him, he incurred an ex- 
penditure of more than Rupees 225/-. 
That means on an average he had in- 
curred an expense of. about Rupees 
32/- per meeting. This is clearly an 
underestimate. But even if we accept 
that to be correct, for the four meet- 


ings referred to earlier, he would have 


incurred an expenditure of Rupees 
128/-. If this exbense is added to the 
sum of Rupees 1886.9 P., referred to 
earlier, the total expenditure incurred 
exceeds the prescribed limit of Rupees 
2,000/-. Hence the respondent is clear- 
ly guilty of the corrupt practice men- 
tioned in Section 123 (6). 





-were marked without any objection. 


`- again unacceptable. 
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Before leaving this case it 
Is necessary to refer to one of the con- 








evidence as the Head Constables who 
covered those meetings have not been 
examined in the case. Those reports 


Hence it is not open to the respondent! 
now to object to their admissibility 
see Bhagat Ram v. Khetu Ram, AIR 
1929 PC 110. 


19. It was next urged that even 
if the reports in question are admissible 
we cannot look into the contents of 
those documents. This contention i 
Once a document 
is properly admitted, the contents of 
that document are also admitted in 
evidence though those contents may 
not -be conclusive evidence. 


19-A. It was lastly contended that 
the evidence afforded by the police 
reports is not relevant. This again is 
untenable contention. Reports in ques- 
tion were made by - government offi- 
cials in the discharge of their official 
duties. Those officers had been de- 
puted by their superiors to cover the 
meetings in question. Obviously they . 
were deputed in connection with the 
maintenance of law and order which 
is the special responsibility of the 
police. Hence, the question whether 
those reports: were made in compliance 
with any particular provision of law 
is irrelevant. 

20. The first part of S. 35 of 
the Evidence Act says that an entry 
in any public record stating a fact in 
issue or relevant fact and made by a 
public servant in the discharge of his 
official duty is relevant evidence. Quite 
clearly the reports in question were 
made by public servants in discharge 
of their official duty. 

.21. The issue before the court 
is whether the respondent had arrang- 
ed certain election meetings on certain 
dates. The police reports in question 
are extremely relevant to establish 
that fact. Hence they come within the 
ambit of the lst part of S. 35, of the 
Evidence Act. In this connection we 
would like to refer to the decision of 


‘the Madras High Court in Navaneetha 


Krishna Thevar v. Ramaswami Pandia 
Thelavar, ILR 40 Mad 871 at pp. 878, 
879 = (AIR 1918 Mad 889). Therein 


the learned judges observed thus: 
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“As however the case may not stop 
here, we think it right to allow the 
petitioners in Civil Miscellaneous Peti- 
Nos. 845 and 1655 of 1915 for the 
on of certain documents reject- 
by the Subordinate Judge, namely 
) the decree of the Zilah ' Court of 
Tinnevelly, dated 31st May 1859 in 
riginal Suit No. 4 of 1859, (2) the 
akid of the Collector to the Muzum- 
on the death of the raja in 1850, 
the reply of the Muzumdar and (4) 
Collector’s Takid in 1853 on the 
plaint of the zamindar’s, widow as 
the conduct of Maruthappa Thevar 
o according to the plaintiffs case 
the father of Gndnapurani’s 
ther. They will accordingly be 
tked as Exhibits XXXIV, 

XVI and XXXVII ‘respectively and 
intorporated in the record. The learned 
Advocate-General did not stipport the 
exclusion of -the last three on the 
ground that the copies of correspond- 
A kept in the Collector’s and taluk 


© © eh 
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offices were not signed but contended 
that they were not admisible” under 
section 35 of the Indian Evidence Act. 
We think however that copies of actual 
letters made in registers of- official 
correspondence kept for reference and 
re¢ord are admissible under section 35 
as |jreports and records of acts done by 
public officers in the course of their 
official duty and of stateménts made 
to them, and that in the words of their 
Sera in Rajah Muttu Ramalinga 





Setupati v. Periyanayagum Pillai, 
(1874) 1 Ind App 209 at p. 238, they 
arg entitled to great, consideration in 
so far as they. supply information of 
material facts and also in so far as 
they are relevant to the conduct and 
acts of the parties in relation to the 
proceedings of Government: founded 
upon them.” 


22. We are in AEE Ia with 
the view taken by the Madras High 
Court in that case. 


23. Now coming to the value 
to þe attached to the evidence afforded 
by those reports, we may, usefully 
refer to the decision of the Judicial 

- Committee in Arjuno Naiko y. Modo- 
nomohono Naiko, AIR 1940 PC 153. In 

case a person brought a suit for 
establishing that he was the adopted 

son| of a dismissed Sirdar and as such 
entitled to succeed to the Sirdarship. 

In evidence documents coming from 
official sources recording statements 
as to adoption made to the officials in 

i | 


I 
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the locality not merely by the plaintiff 
himself in the presence of others but 
also by other member and by the dis- 
missed Sirdar himself were produced. 
These statements were made at a time 
when no disputes had arisen and were 
made in connexion with a matter of 
local interest viz. the appointment of 
a new Sirdar. The Judicial Committee 
held that the documents carried great- 
est possible weight and could not be 
dismissed as mere self-assertions. 

24, Similarly in this case, the 
police reports in question were made 
by the government officials who are 
not shown to be inimically disposed 
towards the respondent or his party. 
They were made when there was no 
dispute and the dispute in question 
could not have been anticipated. 


25. In view of the above con- 
clusion, it is not necessary to go to the 
other contentions advanced on behalf 
of the appellant. 


26. In the result we allow this 
appeal, set aside the order of the High 
Court, accept the election petition of 
the ‘appellant and set aside the election 
of the respondent. The respondent shall 
pay the costs of the appellant both in 
this Court as well as in the High Court. 

Y Appeal allowed. 
\ ‘ a 
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(V 59 C 117). 
(From Madhya Pradesh: AIR 1967 
, Madh. Pra. 184) | z 
S. M. SIKRI, C. J., J. M. SHELAT, P. 
JAGANMOHAN REDDY AND 
G. K. MITTER, JJ. 


The State of Madhya Pradesh and 
another etc., Appellants v. Dadabhoy’s 
New Chirimiri Ponri Hill Colliery 
Co. Pvt..Ltd, and another ete., Res- 
pondents. 

Civil Appeals Nos. 167 and 168 of 
1968, D/-29-11-1971. 


(A) Mines and Minerals (Regulation 
and Development) Act (1948) (As 
Amended by Act, 1958), Section 30-A 
— Notification under applying Sec- 
tion 9 (1) subject to modification that 
lessees under pre-1949 leases were to 
pay royalty at the rate provided under 
their leases or at 21/2% whichever was 
higher — Construction of. 


LO/AP/F956/71/GKC us 


Lad 
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What the notification meant was 
that instead of the rate flowing from 
the application of Section 9 (1) and 
the Second Schedule, a modified rate 
should be applied, that is, “in lieu of 
the rate of royalty” specified in the 
Second Schedule, royalty at the agreed 
rate should be charged if it was 
lower than 5%, or at 24% minimum, 
whichever was higher. The modifica- 
tion as referred to in the Notification if 
it were to be construed as meaning pay- 
ment at a rate higher than 5% would 
be in excess of the power under Sec- 
tion 30-A and also in contravention of 
the language of Section 9 (1) and the 
Second Schedule. A modification, 
if any, would be for charging royalty 
at a rate lesser than the one provided 
under Section 9 (1) and the Second 
Schedule, and not at a rate higher 
than such rate. AIR 1967 Madh Pra 
184, Affirmed. (Paras 25, 26) 


(B) Interpretation of Statutes — 
Rules of construction — Whete two 
instructions of a provision are possible 
the one which sustains its validity 
must be preferred. ; 


A Court construing a provision of 
Taw must presume that the intention 
of the authority making it was not to 
exceed its power and to enact it valid- 
ly. (Para 26) 

Mr. L N. Shroff, Advocate, for 
- Appellants (In both the Appeals); Mr. 
S. V. Gupte, Sr. Advocate, (M/s. 
Suresh A. Shroff, R. K. Thakur, Miss 


Bhuvanesh Kumari, Mr. K. S. Cooper ` 


gna Mrs. M. K. Cooper Advocates, and 
/s. J. B. Dadachanji, O. C. Mathur and 
Ravinder Narain, Advocates of M/s. 
J. B. Dadachanji and Co., with him.), 
for Respondent No. 1 (In C. A. No. 167 
of 1968); Mr. B. P. Maheshwari, Advo- 
cate, for Respondent No. 1 (In C. A. 
No. 168 of 1968), and Mr. S. P. Nayar, 
Advocate for Respondent No. 2 (In 
both the Appeals). 

(Para 26) 


_ _ The Judgment of the Court was 
delivered by 


SHELAT, J.:—By an Indenture 


of Lease, dated January 12, 1944 made . 


between the then Ruler of Korea State 
of the one part referred to as the lessor 
therein, and Sir Maneckji B. Dadabhoy 
referred to as the lessee, of the other 
part, the lessor granted to the lessee 
for a term of 30 years, in considera- 
tion of payment of rents and royalties 
therein mentioned, a mining lease of 
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an area measuring 5.25 sq. miles de- 
lineated on the plan annexed thereto, 
with liberties, powers and privileges 
and on terms and conditions therein 
set out. By Clause (2) of that Inden- 
ture, the lessee agreed to pay during 
the subsistence of the lease royalties at 
the rates and on dates set out therein. 
The rates of royalty varied from 5% to 
25% according to the price of coal per 
ton extracted from the leased area, 
that is to say, from 4 ans. per ton if 
the price was Rupees 5/- per ton to 
25% of the price per ton at the pit’s 
head if that price was Rupees 20/- or 
more. 


2. On the merger of the Korea 
State with Madhya Pradesh, into the 
events of which it is not necessary for 
the purposes of this appeal to go, the 
leased area became subject to the 
provisions of the Mines and Minerals 
(Regulation and Development) Act, 53 
of 1948 and the Mineral Concession 
Rules made thereunder on October 25, 
1949. In 1952, Sir Maneckji agreed to 
assign the said lease and the benefits, 
powers and privileges thereunder pro- 
vided to the respondent-company. 
Since, under that lease, such assign- 
ment could not be made without the 


previous consent of the lessor and 
since, by that time, owing to the- 
merger of the Korea State with 


Madhya Pradesh, the State of Madhya 
Pradesh had acquired the said area 
and the rights in respect of it under 
the said lease, an agreement was made 
between the State of Madhya Pradesh 
and the respondent-company on 
November 6, 1952 under which the 
State of Madhya Pradesh granted its 
consent to the said assignment for the 
unexpired period of the said lease in 


consideration of the respondent-com- 


pany agreeing to comply with the 
terms and conditions of the said lease 
including payment of royalties to the 
State Government as provided therein. 
That meant that the respondent-com- 
pany had to pay henceforth royalty 
to the State of Madhya Pradesh as 
the lessor at the rates provided in the 
original lease. 


3 An unexpected develop- 
ment in the meantime took place. 
Under an Industrial award, called the 
Muzumdar Award, published on May 
25, 1956, increased wages were award- 
ed to colliery workers. To meet the 
consequent increased expenditure 
which the collieries had to incur, the 








ET of India proportionately 
increased the controlled coal price. A 
representation made by he respon- 
dent-company to the Government of 
dia, dated October 5, 1956 |shows that 
— increase. in respect of the coal ex- 
cted by the respondent-company was 

m Rs.14.6.0 and Rs. 15.6.0 to Rupees 
17.6.0 and Rupees 18.6.0.periton; That 
SERA, however, resulted in the res- 
ndent-company having! to pay 
rayalty at an increased rate since the 
rate of royalty payable by the com- 
pány was on graded slab varying 
according to the price of coal at the 
pis head. ‘The company’s , represen- 
tation, therefore,was that the royalty 
payable by it should be modified so as 
tol bring it in consonance with that 
payable under the 1948 Act|read with 
the Mineral Concession Rules, 1949 
arid the First Schedule thereto, name- 
ly, at a fixed rate of 5% of the 
flo. r. price subject to thé minimum 
of|8 ans. per ton. (Rule 41 (1) (a)). 
The Government of' India referred the 
pondent-company to the State 
Goretament and advised it to make a 
similar representation to that Govern- 
ment. Thereafter | correspondence 
went on between the Government of 
Madhya Pradesh and the respondent- 
company for a considerable time. The 
State Government, however, was not 
agreeable to modify the terms of the 
said lease and to bring the royalty 
payable thereunder in consonance 
with Rule 41 of 1949 Rules and the 
irst Schedule thereto, | 


4. ‘On December 28, 
Parliament passed the Mines and 
Minerals (Regulation and: Develop- 
ment) Act, 67 of 1957 under its power 
aer Entry 54 of List I of the 


Seventh Schedule to the Constitution. 


Before the Act was brought! into force 
by a ‘notification as: provided by Sec- 
tion 1 (3) thereof, an. amending Act, 
being Act 15 of 1958, was! passed on 
May 15, 1958. By a notification dated 
May 29, 1958, the Central Government 
bnon into force the Act with effect 


_ from June 1, 1958. . 


5. - As 
Act was passed to provide for the re- 
gulation of mines and the, develop- 
ment of minerals under the'control of 
the Union. Section 2 declared that 
it was in the public interest that the 
Union should take -under its control 
the regulation of mines and|the deve- 
lopment of minerals. Sections 6 and 


3 
1 
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. Under 
1957, 


its long title recites, the. 


A.I R. 


8 provided for the period and the area 
in respect of which mining leases 
henceforth could be granted. Sec- 
tion 9 (1) provided that a lessee under 
a mining lease granted befóre the com- 
mencement of the Act shall pay 
royalty at the rate for the time being 
specified in the Second Schedule. Its 
sub-section (2) provided that a lessee 
under a lease granted on or after the 
commencement of the Act shall like- 
wise pay royalty in respect of any 
mineral removed by him from the 
area leased to him at the rate for the 
time being - specified in the Second 
Schedule in respect’ of.that mineral. 
Sub-section (3) authorised the Central 
Government to amend the rates of 
royalty specified in the Second Sche- 
dule, but not so as to exceed twenty 
per cent. of the sale price at the pit’s 
head. Under Item (1) of the Secor? 
Schedule, royalty payable in respect 
of coal was the same as under Rule 41 
of the Mineral Concession Rules 1949, 
that is, 5% of the f. o. r. price sub- | 
ject to a minimum of fifty naya paise 
per ton. : 


6. -The effect of Section 9 was 
that the rate of royalty was enhanced 
in the case of those lessees, who, under 
the leases obtained by them before 
the commencement of the Act, were 
paying at a rate lesser than 5%, while 
the royalty payable by lessees similar- 
ly placed was reduced if they were 
paying royalty at a higher rate. 
Section 9 (1) read with the 
Second Schedule, the respondent-com-. 
pany would have been required to 
pay royalty at the reduced rate of 5% 
instead of at the rates varying from 
5% to 25% according as the price fluc- 
tuated from time to time. Section 16 
provided that all mining leases granted 
before October 25, 1949 should, as 
soon as may be, after the commence- 
ment of the Act, be brought into con- 
formity with the provisions of the 
Act and the Rules made under Sec- 
tions 13 and 18. 

7 © The Amending Act, 15 of. 
1958, by its Section 2, inserted into 
the Act Section 30-A with retrospec- 
tive effect. That section reads as 
under :— f 

“Notwithstanding anything con- 
the provisions of 
sub-section (1) of Section 9 and of sub- ` 
section (1) of Section 16, shall not ap- 
ply to or in relation to mining leases 
granted before the 25th day of Octo- 
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ber, 1949, in respect of coal , but ‘the 
Central Government, if it is satisfied 
that it is expedient so to do, may, by 
notification in the Official Gazette, 


direct that all or any of the said pro- 


visions (including any rules. made 
under Sections 13 and 18) shall apply 
to or in relation to such leases subject 
to such exceptions and modifications, 
if any, as may be specified in that or 
in any subsequent notification.” 


8. The section falls into two 
parts. Under the first part, the opera- 
tion of Sections 9 (1) and 16 (1) was 
suspended as far as pre-1949 min- 
ing leases for coal were concerned. 
The second part, however, empowered 
the Central Government, on its satis- 
faction that it was expedient to do 
so, to direct that all or any of 
those provisions including rules 
made under Sections 13 and 18, should 
apply to such leases subject to such 
exceptions and modifications, if any, 


as might be specified in that or any. 


subsequent notification, The “excep- 
tions and modifications” which might 
be so specified in the notification 
would obviously be in regard to the 
application, when such application 
was decided upon, of Sections 9 (1) and 
16 (1) and the relevant rules. 


9. As a result of the suspen- 
sion of the operation of Section 9 (1), 
and consequently of the Second Sche- 
dule, the respondent-company remain- 
ed liable to pay under its lease royalty 
at the graded rates provided therein 
which, in consequence of the increase 
„in the controlled price of coal, came 
to more than 5% prescribed by the 
Second Schedule. ; 


10. © On December 29, 1961, the 
Central Government issued a notifica- 
tion in exercise of its power under the 
second part of Section 30-A, by. which 
it directed application of Section 9 (1) 
with immediate effect to or in relation 
to pre-1949 coal mining leases “subject 
to the modification that the les- 
see shall pay royalty at the rate specifi- 
ed in any agreement between the lessee 
and lessor or at 24% of f.o. r. price. 
whichever is higher, in lieu of the rate 
of royalty specified in respect of coal 
in the Second Schedule to the said 
Act.” The respondent~-company would 
have been,. under this notification, 
liable to pay royalty at the rate of 
5% under the Second Schedule. The 
question is whether the said modifica- 
tion made any difference. 
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11. It appears that the res- 
continued to press 
the Central Government to modify 
and’ reduce the royalty payable by it 
under its lease. This is seen from the 
Central Government’s letter, dated 


- July 4, 1962, by which it informed the 
‘company in reply to the company’s 


letter of May 21, 1962 that the ques- 
tion of the rate of royalty payable by 
the colliery was, in consultation with 
the State Government, under con- 
sideration and that action in that con- 
nection would shortly be taken. It 
would seem that as a result of the com- 
pany’s representations and consul- 


- tation by -the Central Government 


with the State Government, the latter 
issued an order , dated September 23, 
1963 to the Collector, Surguja, direct~ 
ing him to recover from the respon- 
dent-company. royalty at the rate of 5% 
with effect from July 1, 1958 sub- 
ject to the condition that the royalty 
amount should not be less than Rupees 


.2,47,000/- per year. The Government, 


however, directed the collector to re- 
cover the outstanding royalty due for 
the period prior to July 1, 1958 at the 


old rates, that is, as provided by the 
lease. - 

12. The State Government, 
however, changed its mind later on, 


for, by its order dated October 1, 1965. 
It partially suspended its order of 
September 23, 1963 and directed the 


- Collector to recover royalty as from 


December 29, 1961 at the rates pres- 
cribed under the lease “in accordance 
with the Government of India’s noti- 
fication No. S. O. 30, dated 29th Decem- 
ber, 1961”. Representations by the 
respondent-company to the State 


. Government to charge royalty at 5% 


proved futile, however, on January 
1, 1966, the Central Government issu- 
ed a notification under which it direc- 
ted the lessees of pre-1949 leases to 
pay royalty at 5% of the f. o. r. price. 
Thereupon, by its order, dated 
February 11, 1966, the State Govern- 
ment issued instructions to the Collec- 
tor to charge royalty at that rate with 
effect from Ist of January, 1966. The 
controversy between the parties, there- 
fore, is confined to the rate of royalty 
at which the company was liable to 
pay royalty for the period between 
T 29, 1961 and December 31, 
65 

On January 25, 1966, the 
Collector served upon the respondent- 
company demand notices to pay the 











fees o a 


618 S. C {[Prs. 13-14] State of M. P. v. D. N.C. P. Hill Colliery Co. 


arrears of royalty for the aforesaid 
period at the rates provided in the 
lease. The company thereupon filed a 
revision before the Central Govern- 
ment under the Mineral Concession 
Rules, 1960. That revision was pend- 
ing when the company filed a writ peti- 
tion in March 1966 in the High Court 
of Madhya Pradesh for quashing the 
se order, dated October 1, 1965, the 
rejection of its representation by the 
State Government, diated November 
19,,1965 and the said demand notices. 
14. The respondent-company 
ae that the purpose of suspending 
e 





operation of Section 9 (1), till a notifi- 
cation applying it was issued by the 
Ceneral Government, was not to 
burden lessees under pre-1949 leases 
with royalty at the rate of 5% of the 
£ g r. price for the time being pres- 
cribed in the Second Schedule, and 
that even when a notification applying 
Seren 9 was to be issued, the Central 

O 
that that section, the Second Sche- 
dule and the Rules made under Sec- 
tions 13 and 18 would apply with such 
exceptions and modifications as may 


notification. Such exceptions 
modifications had to be and were in- 
tended tocushion or soften the burden 
which would otherwise fall on the 
lessees under Section 9 (1) and the 
Second Schedule, and therefore, any 
modification or exception which would 
be specified in such notification was in- 
tended to reduce rather than increase 
the irate of royalty payable under Sec- 
tion 9 (1). The contention, there- 
fore. was that the notification, dated 
December 29, 1961 could not: be read 
to mean that lessees, such as the res- 
Per opar whose leases pro- 
vided for royalty at a rate higher than 
5% were to pay royalty at a rate higher 
than the one provided under Sec- 
tion|9 (1). The State Government, on 
the jother hand, urged that the langu- 
of the notification was clear 
and |provided that such lessees, were to 
pay jroyalty either at the rate provid- 
ed im their leases or if the rate provid- 
ed en was less than 2ł% at that 
rate] whichever was higher. Therefore, 
on alplain construction of the words of 
the notification, the respondent-com- 
pany was bound to pay royalty at the 
rates provided in its lease, that being 
higher than the minimum of 21/2% 
provided in the notification. The High 
Court rejected the contention raised 
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by the State as being inconsistent with 
the purpose for which sec. 30A was 
introduced. The High Court observed: 

“In our view, the true construc- 
tion and effect of the notification dated 
29th December 1961 is that in regard 
to coal mining leases granted before 
25th October 1949 if the rate of royal- 
ty stipulated in the lease was higher 
than 5% of F. O. R. price per ton, then 
the royalty payable from 29th Decem- 
ber 1961 in respect of coal removed 
from the leased area after that date 
would be the one specified on that date 
in the Second Schedule, namely, 5 per 
cent of F O. R. price per ton; in rela~ 
tion to leases where the rate of royalty 
stipulated is less than 5 per cent but 
more than 21/2 per cent of F. O. R. 
price per ton, the rate of royalty would 
be the one specified in the lease agree- 
ment; and in respect of leases where 
the rate of royalty specified was less 
than 21/2 per cent of F. O. R. price 
per ton the rate would be 21/2 per 
cent of F.O.R. price per ton from 
29th December 1961. It follows 
from this that the petitioner-com- 
pany which was, under the terms 
of its lease liable to pay royalty at a 
rate higher than 5 per cent of F. O. R- 
price per ton for the period from 29th 
December 1961, is rightly entitled to 
claim that under the notification dated 
29th December 1961, it cannot be call- 
ed upon to pay royalty from 29th Sep- 
tember 1961 at the rate stipulated in 
the lease granted to it but only at the 
rate of.5 per cent of F. O. R. price per 
ton specified in the Second Schedule.” 
The High Court also rejected the 
State’s contention as regards its order 
dated September 23, 1963 that once 
the said notification was issued, the 
State Government could not charge 
royalty at a rate lower than the one 
prescribed in .the said notification, 
and that therefore, the State acted pro- 
perly in rescinding its said order. The 
High Court held that that order 
amounted to a modification of the 
terms of the lease in consideration of 
the lessee guaranteeing payment of the 
minimum amount of Rs. 2,47,000/- a 
year, which the State Government was 
competent to make, and that therefore, 
it had no right to rescind it unilateral- 
ly. On this view, it held that the com- 
pany’s liability for royalty as from 
December 29, 1961 would be at the 
reduced rate of 5% of the F. O. R. price 
er not as provided by the original lease 

eed, 
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15. As against these conclu- 
sions, counsel for the State took us 
through the terms of the lease and the 
provisions of the Act, and in particular 
sections 9 and 30A, and formulated 
three contentions for consideration. 
These were, (1) that the High Court 
erred in construing the relevant provi- 
sions of the Act and particularly sec- 
tion 30A, (2) that it also erred in con- 
struing the said notification, and (3) 
that the order of the State Government 
of September 23, 1963 was erroneous 
having regard to the said notification 
which fixed the rate of royalty pay- 
able by the lessees under the pre-1949 
leases, and that that order being incon- 
sistent with the notification had to be 
rescinded by its subsequent order of 
November 19, 1965. Counsel urged 
that upon rescission ofits order dated 
September 23, 1963, the State Govern- 
ment was entitled to recover royalty 
as from the date of the said notifica- 
tion at the rate agreed to in the lease 
or at 21/2%, whichever was higher. 
Therefore, the said demand notices 


were valid and had to be complied. 


with. 


16. It is well-known that prior 
to the enactment of the 1948 Act, leases 
of mining areas had been granted by 
diverse authorities on different terms 
and conditions. The rates of royalty 
under those leases were inevitably 
divergent and were often fixed at very 
low rates. The purpose of enacting 
the 1948 Act was to bring about unifor- 
mity in such leases and with that end 
that Act had made provisions for power 
to modify the terms and conditions 
both in regard to the area and the 
period under such leases. The object 
of such provisions was to regulate in 
a systematic and scientific manner 
development of mining and minerals. 
Though under the Constitution that 


subject was left to the States, a power ` 


was carved out by entry 54 in List I 
for the exclusive exercise of it by the 
Centre. The consequence was the 
enactment of Act 67 of 1957 which was 
brought into operation from June 1, 
1958. 


17. The purpose of passing that 
‘Act is clearly seen from the declara- 
tion required under entry 54, List I, 
in sec. 2, namely, that it was necessary 
for the Union to take under its control 
regulation of mines and the develop- 
ment of minerals. In pursuance of that 
object the Act made provisions with 
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regard to the persons to whom pros- 
pecting licences and mining leases 
should be granted (Ss. 4 and 5), the 
maxımum area for which such licences 
and leases should be granted (S. 6), and 
the period for which a mining lease 
should be granted (S. 8). In order that 
uniformity in leases granted before 
and after the commencement of the 
Act could be attained, power was also 
conferred to bring all mining leases 
granted before October 25, 1949 into 
conformity with the provisions of the 
Act and the Rules made thereunder. 
(Ss. 16, 17 and 18). As regards royalty 
payable by the lessees under diverse 
kinds of leases for different minerals 
granted before October 25, 1949 uni- 
formity was sought to be brought about 
by sec. 9 (1). 


18. In the 1948 Act the Cen- 
tral Government had the power to 
make rules for regulating the grant of 
mining leases, or for prohibiting the 
grant of such leases in respect of any 
mineral including ‘the power to 
make rules as regards the terms 
upon which and the conditions 
subject to which such leases would be 
granted. (S. 5) Under sec. 7 of that Act, 
the Central Government also could 
make rules for modifying or altering 
the terms and conditions of leases 
granted before the commencement of 
that Act, that is, before October 25, 
1949. In pursuance of the power under 
sec. 5, the Central Government framed 
the, Mineral Concession Rules, 1949 
and provided by R. 41 thereof read 
with the First Schedule thereto that 
the rate of royalty chargeable under a 
lease in respect of coal would be 5% 
of the F. O. R. price per ton. No rules, 
however, were made under Sec. 7, and 
therefore, the rate of royalty provided 
by R. 41 did not govern pre-1949 
leases, with the result that the lessees 
thereunder continued to pay royalty 
provided in their respective leases. 


19. Such diversity in the rates 
of royalty was sought to be done away 
with by prescribing uniform rates of 
royalty in respect of each mineral 
through sec. 9. Item 1 in the Second 
Schedule prescribed, in respect of coal, 
the rate of royalty at 5% of the F.O.R. 
price subject to a minimum of fifty 
naye paise per ton. The result of S.9 
and item 1 in the Second Schedule was 
that all lessees whether their leases 
were granted before or after the com- 
mencement of the Act became liable 
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to pay royalty at the uniform rate of 
5%} in respect of coal. Since under the 
1948 Act the lessees, whose leases 
were granted on and after t e com- 
mehcement of that Act, were liable to 
pay royalty at 5% under R. r of the 
2 Concession Rules, sec. did not 
e any difference to them as it 
pre ribed the same rate. But so far 
were concerned, the! new rate affect- 
ae inasmuch as those who under 
their leases were paying at a lesser 
rate became liable to pay royalty at 
St while those who were paying ata 
higher rate had to pay at the lower 
rate of 5% only. Besides, the change 
‘in the rate of royalty’ under sec. 9, pre- 
1949 leases were liable to be | modified 
in tespect of the area and the period 
under sec. 16 and the:rules made under 
Ss . 13 and 18. | 


20. Even before the ‘new Act 
was brought into force, consequences 
of enforcing such uniformity’ and the 
resultant automatic spurt in ‘the rate 
of royalty, especially in respect of coal, 





had| been realised. The Central Gov- 
ernment, therefore,. itself ` sponsored 
the] insertion of section -30A' by 


section 2 of . the Amendment Act, 
15 | of 1958, with retrospective 
effect. The consequences flowing from 
the jattempted uniformity were set out 
in the Statement of Objects and Rea- 
sons (Gazette of India, Etis, Part 2, 
Seci 2, Jan.-July. 1958, pP. 507.) for 
amending the Act.. The statement 
acknowledged that coal, as the bàsic 
occupied a unique position in the 
country’s economy and had always, 
therefore, been treated differently 
from other minerals. It also. |acknow- 
ledged that operation of secs. 9 and 16 
would have “numerous undesirable 
consequences” such as unsettling coal 
industry as a whole and retanding the 
programme of coal production |estimat- 
ed in ‘the Second Five Year |Plan on 
account of the sudden and automatic 
rise|in the royalty payable by, lessees, 
who] under their leases granted before 
Oct 
royalty “much below the rate” pres- 
cribed under the Second Schedule. A 
similar anxiety was also expressed 
during the passage of the Amendment 
by the concerned Minister stating 
if the automatic enhancement 
Taa sec. 9 (1) in the rate of royalty 
at 5 were to be implemented, the 
results would be unfortunate. For, be- 
sides affecting the rate of production 





essees under the; pre-1949 leases. 


ber 25, 1949 generally had to pay 
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of coal, it would also adversely affect 
the price structure in other industries, ‘ 
such as cement, steel and other similar 
industries, and - that for ` that reason 
“by this Amending Bill that mistake 
is sought to be rectified.” “Instead of 
giving those . increases automatically 
power will now be taken to phase them 
in such a way that the upward revi- 
sion is not pushed up to the maximum 
limit (Le. five per cent.) with one jerk, 
but it is so phased. that it does not 
cause any upset in the coal production 
programme and in the economy of the 
country asa whole” (Rajya Sabha Pro~ 
ceedings, dated November 19, 1957). 
The mischief which the Amending Act, 
1958 sought to avoid was thus to pre- 
vent enhancement of royalty at one 
stroke to 5%. 


21. As aforesaid, sec. 30A sus- 
pended the - ‘application of secs. 9 (1) 
and 16 (1) in relation to pre-1949 
leases and authorised the Central Gov- 
ernment to direct that all or any of 
the said provisions (including rules 
made under secs. 13. and 18) shall ap- 
ply to or in relation to such leases sub- 
ject to such exceptions and modifica- 
tions, if any, as may be specified in a 
notification. As a result of the sus- 
pension of Section 9 (1), lessees under 
pre-1949 leases were relegated to the 
original position under which they . 
were liable to pay royalty at rates 
agreed to in those leases whether the 
rate was over or below 5% provided 
by sec. 9 (1). As and when the Cen- 
tral Government issued the notifica- 
tion envisaged by the second part, such 
lessees would be obliged to pay royal- 
ty at the rate of 5% as prescribed for 
the time being in the Second Schedule, 
and even if the Government were, in 
the meantime, to enhance the rate as 
authorised by.sec. 9 (3) upto the maxi- 
mum rate of 20% at such rate but never 
more than 20%. The second part thus 
contemplated payment of royalty, on 
sec. 9 (1) being made applicable, at the 
most at the rate of 5% only, as no in- 
crease had till then been made under 
sec. 9 (3). 


22. On December 29, 1961, the 
Central Government “in exercise of 
the powers conferred by sec. 30A” 
issued the notification directing that 
the provisions of sub-sec. (1) of sec. 9 
of the said Act shall apply with im- 
mediate effect to or in relation to pre- 
1949 coal mining leases, subject to the 
modification that such lessees shall 
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pay royalty at the rate specified in the 

agreements between the lessees and the 

lessors or at 21/2% of F. O. R. price, 

whichever was higher, “in lieu of the 

rate of royalty specified in respect of 

ea the Second Schedule to the said 
et”. : 

23. The argument urged. on 
behalf of the State both before the 
High Court and before us was that the 
notification clearly envisaged payment 
of royalty at the rate agreed to be- 
tween the lessor and the lessee or at 
21/2% -whichever was higher. Since, 
the agreement in the present case 
provided for royalty at graded rates 
which were higher than 21/2%, the 
company had to pay royalty at such 
agreed rates. The argument, in our 
opinion, is untenable as it is not borne 
out by the language of the notification 
itself and of sec. 30A and was there- 
fore rightly repelled by the High 
Court: 


24. The notification -was issu- 
ed, as it recites, in exercise of ‘the 
powers conferred by sec. 30A. That 
power was to apply, by issuing a noti- 
fication thereunder, secs. 9 (1) and 16 
(1) and the rules made under secs. 13 
and 18. The notification in terms 
directed the application of sec. 9 (1) 


which meant that on and from Decem- 


ber 29, 1961 the company would have 
to pay royalty as prescribed under that 
sub-section read with the Second 
Schedule, that is, at 5%. The notifica- 
tion, however, applied sec. 9 (1) subject 
to one modification, namely, that les- 
sees under the pre-1949 leases were to 
.pay royalty at the rate provided in 
their leases or at 21/2% whichever 
was higher. The modification was to 
the rate applicable under sec. 9 (1) and 
the Second Schedule, that is, to the 
rate of 5%. Considering the object with 
which sec. 30A was enacted, viz, to 
phase the rate of 5%, and not to im- 
pose it at one stroke, the modification 
could not mean recovery. at a rate in- 
consistent . with sec. 9 (1) and the 
Second Schedule, that is, at the. rate 
higher than 5% provided thereunder. 


25. Such a modification, if it 


were to be construed as meaning pay- 


ment at a rate higher than 5% would 
be in excess of the power under sec- 
tion 30A and also in contravention of 
the language of sec. 9 (1) and the 
Second Schedule. A modification, if 
any, would be for charging royalty at 
a rate lesser than the one provided 
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under sec. 9 (1) and the Second Sche- 
dule, and not at a rate higher than 
such rate. A construction to the con- 
trary would mean exercise of power 
in excess of that conferred by the sec- 
tion and would affect the validity of 


- the notification. A literal meaning 


which the State canvassed for can, 
therefore, be accepted only at the cost 
of invalidating the notification. 

. 26. The rule, of construction 
that a court construing a provision of 
law must presume that the intention 
of the authority making it was not to 
exceed its power and to enact it valid- 
ly is well-settled. Where, therefore, 
two constructions are possible, the one 
which. sustains its validity must be pre- 
ferred. On a plain reading of the noti- 
fication, however, it is clear that 
what it meant was that instead 
of the rate flowing from the ap- 
plication of sec. 9 (1) and the Second 
Schedule, a modified rate should be 
applied, that is, “in lieu of the rate of 
royalty” specified in the Second Sche- 
dule, royalty at the agreed rate should 
be charged if it was lower than 5%, or 
at 21/2% minimum, whichever was 
higher. The notification, thus, did not 
empower the State Government to re- 
cover royalty at arate higher than 
5% in lieu of the rate chargeable under 


sec. 9 (1) and the Second Schedule 
which provided 5% only. 
27. It appears that the State 


Government itself understood such a 
construction as proper, for, -if it had 
understood otherwise, it would not 
have issued its order dated September 
23, 1963 directing the Collector to re- 
cover royalty at 5% pursuant to the 
correspondence which had ensued be- 
tween the company, the Central Gov- 
ernment and the State Government. If 
it had understood the notification in 
the manner now urged by its counsel, 
it would have at once pointed ‘out both 
to the company and the Central Gov- 
ernment in that correspondence that it 
was entitled to recover royalty at the 
rates agreed to in the lease instead of 
at 5%. It was only in 1965 that it 
changed its mind and cancelled its pre- 
vious order. On the construction placed 
by us on sec. 30A and the said notifi- 
cation, it was not entitled so to do. The 
High Court, in our view, was right in 
quashing that order as also the de- 
mand notices issued in pursuance of 
that order. : 

28. In view of our decision on 
the question of construction of the 


notification and sec. 30A, it becomes 

ecessary to consider the second 
contention raised by. the company’s 
counsel that the order of 1963 amount- 
ed [to a modification of the terms of 
thel lease, and that therefore, the State 
Government could not unilaterally 
supersede such modification by issuing 
a subsequent order in 1965. , For the 
reasons aforesaid, we are in agreement 
with the High Court’s conclusions. 
29. Civil Appeal No. 168 of 
1968 involves the same question and 
our|decision in that appeal, must, there- 
ford, be governed by the decision in 
this) appeal. 

30. Both the ERR there- 
tore, fail and are dismissed with costs. 
e will, however, be one set of 
E ing costs as the arguments in both 
the lappeals have been common. 
Appeals dismissed. 
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Damodar Prasad ` Chandrika Pra- 

sad land others, Appellants v. State of 

Maharashtra, Respondent. 

Criminal Appeal No. 138 lof 1968, 

D/~ 29-11-1971. 

A) Evidence Act, S. 157: — Evi- 
dentiary value of F. I. R. — Cr. A. 
No. '667 of 1966 D/- 10-6- -68; (Bom), 
Reversed. (Para 13) 

) Cr. P. C., S. 154 — Evillentiary 
value of F. I. R. — Cr. A. No. 667 of 
1966 D/- 10-6-68 (Bom.), 

i j (Para 13) 


[A-B) The F. I. R. is not substan- 
tive evidence. It can be used only for 
corroborating or contradicting the 
maker thereof and for certain other 
limited purposes. (Para 13) 


It cannot be relied upon when it 
is ok tendered by the prosecution in 


Reversed. 


accordance with S. 157. (Para 13) 


(C) Cr. P. C., S. 423 — Power of 
Court to interfere with order of 
ttal. (Para 31) 


(D) Con. Art. 136 — Interference 
with order of H. C. AIR 1962 SC 439, 


Followed. (Para 31) 
*(Cri. App. No. 667 of 1966, D/- 10-6- 
19 8 — Bom.) 
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(1961) AIR 1961 SC 715 (V 48)= 


A-I. Re 


(C-D) When the High Court sets 
aside an order of- acquittal as being 
unreasonable and passes an order of 
conviction by observing correct rules 
and principles as to appreciation of 
evidence ‘the SC would not inter- 
fere with the order. (Para 31) 


(Œ) Evidence — Appreciation of. 


(E) Absence of injury on the as- 
saulting party does not entail their 
acquittal. (Para 26) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 66 (V 58)= 

1971 Cri LJ 20, Khedu Mohton 

v. State of Bihar 27, 30 
(1968) AIR 1968 SC 1390 (V 55)= - 

(1968) 3 SCR 685 = 1968 Cri 

LJ 1647, Laxman Kalu Nikalje 

v. State of Maharashtra 33 
(1965) AIR 1965 SC 26 (V 52)= 

(1964) 4 SCR 5 = (1965) 1 Cri 

LJ 105, Nihal Singh v. State 

of Punjab 32 
(1962) AIR 1962 SC 439 (V 49)= 

(1962) Suppl 1 SCR 104 = 

(1962) 1 Cri LJ 479, Harbans 

Singh v: State of Punjab 27, 31 

(1961) 3 SCR 120 = (1961) 1 Cri 

LJ 766, Sanwat Singh v. State 

of Rajasthan 28, 32 
(1960) AIR 1960 SC 391 (V 47)= 

- 1960 Cri.LJ 532, State of Bom- 

bay v. Rusy Mistry 
(1934) AIR (1934 Be 227 (2) 

(V 21)=61 Ind App 398 = 36 

Cr LJ 786, Sheo Swarup v. Em- 

peror 28 

Mr. V. S. Desai, Sr. Advocate (M/s- 
P. S. Nadkarni and Vineet Kumar, 
Advocates with him), for Appellants; 
M/s. S. K. Dholakia and B. D. Sharma 
Advocates, for Respondent. 

The Judgment of the Court was 
delivered by 


RAY, J.:— This is an appeal by 
special leave from the judgment dated 
10 June, 1968 of the High Court at 
Bombay setting aside the order of 
acquittal of the appellants and convict- 
ing them under section 325 read with 
section 34 of the Indian Penal Code for 
having assaulted and injured Choha- 
rjasing and sentencing each of the ap- 
pellants to four years rigorous impri- 
sonment and a fine of Rs. 1000/~ each 
and six months rigorous imprisonment 
in default of payment of fine and fur- 
ther convicting the appellants under 
section 323 read with section 34 of the 
Indian Penal Code for having assault- 
ed and injured’ Ramkeshwarsing and 
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sentencing each of the appellants to 
three months rigorous imprisonment. 
ae sentences were to run concurrent- 
y. 

2. The appellants and another 
accused were charged under séctions 
143, 147, 307 read with section 149 of 
the Indian Penal Code. The four ap- 
pellants were also charged under sec- 
tion 148 of the Indian Penal Code. In 
the alternative the appellants were 
charged under section 307 read with 
section 34 of the Indian Penal Code. 
The appellants and the other accused 
were further charged under section 326 
read with section 149 of the Indian 
Penal Code. In the alternative they 
were charged under section 324 (326?) 
read with section 34 of the Indian 
Penal Code. The appellants and the 
other accused were further charged 
under section 324 read with section 149 
of the Indian Penal Code. In the alter- 
native they were charged under S. 324 
read with section 34 of the Indian 
Penal Code. 


3. The complainant Choharja- . 


sing and Nandlal are brothers. They 
resided'in room No. 5 of Vidya Bhuvan 
Kurla along with their cousin Ramke~ 
_shwarsing and Gayitrising brother-in- 
law.of Choharjasing. Choharjasing, 
Nandlal and Ramkeshwarsing were 
employed at Premier Automobiles at 
Kurla. The prosecution witness Awadh 
Narayan who resided at Moturam 
Chawl was also employed at Premier 
Automobiles. Another prosecution wit- 
ness Dinanath was a shopkeeper resid- 
ing at Halav Pool, Kurla. The first ap- 
pellant dealt in milk and resided at 
Maulana Chawl, Halav Pool, Kurla 
Appellant No. 2 is the brother of ap- 
pellant No. 1 and resided at a nearby 
Chawl at Halav Pool and was employ- 
ed at Premier Automobiles at Kurla. 
Appellant No. 3 also resided at Halav 
Pool Chawl, Kurla and was employed 
at Premier Automobiles, Kurla. Ap- 
pellant No. 4 resided at another Chawl 
at Kurla and was) also employed at 
Premier Automobiles, Kurla. Accused 
No. 5 worked as a Mehtaji of one Jai- 
raj Pandye and resided at Bhagwat 
Bhuvan, Halav Pool, Kurla. 

4. The prosecution case was 
this. The relation between Choharja- 
sing and his brother Nandlal on the 
one hand and appellants Nos. 1 and 2 
on the other were strained for some 
time. On the morning of 15 October 
1964 Nandlal brought a truck load of 
earth and spread the samein front of 


and 4 hit 
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their room. On that account there was 
some altercation between him and ap- 
pellants Nos. 1, 2 and 3. On the morning 
of 16 October, 1964 Choharjasing left 
his room and went to Podar hospital at 
Worli for undergoing an operation for 
fistula. He returned to his room at 
about 11 or 12 noon. On his return he 
was told by his brother Nandlal about 
the quarrel and that the appellants and 
another accused had given a threat and 
enquired as to where Choharjasing 
was. Nandlal further told Choharja- 
sing that the appellants and the other 
accused had threatened that they would 
break Choharjasing’s hands and feet. 
Choharjasing went to the Police Sta- 
tion and filed a non-cognizable com- 
plaint. The police directed Choharja- 
sing to approach the proper criminal 
court. Choharjasing went to prosecu- 
tion witness Dinanath and told him 
about the threats. 

5- Choharjasing then returned 
to his room and lunched with his 
brother Nandlal, cousin Ramkeshwar- 
sing and brother-in-law Gaitrising. 
Choharjasing was not feeling comfort- 
able after the operation. He sat on a 
charpoy (cot) outside his room. Nand- 
lal was with Choharjasing. Ramkesh- 
warsing was inside the room. At about 
5 or 5.30 pm. the appellants came 
there. Appellant No. 1 was armed with 
a lathi. Appellants Nos. 2, 3 and 4 had 
also lathis or something like iron bars. 
Accused No. 5 was standing at some 
distance. Accused No. 5 instigated the 
the appellants by shouting the words 
‘dekhte kya ho, Mar Dalo” (what are 
you looking at, assault them). Appel- 
lant No. 1 also shouted to assault. The 
appellants surrounded Choharjasing 
and-Nandlal and started assaulting 
them with weapons. Appellants Nos. 1 
Choharjasing. Appellants 
Nos. 2 and 3 hit Nandlal. Choharjasing 
fell down. The’ assault continued. Ap- 
pellant No. 2 thrust his stick in the 
mouth of Choharjasing and he lost four 
of his teeth. Choharjasing and Nand- 
lal both fell unconscious. Ramkesh- 
warsing received a blow on left hand. 

6. ‘The Sub-Inspector of Police 
on getting a telephone message came 
to the spot. On the way the Sub-Ins- 
pector met appellants Nos. 1 and 4 each 
of whom had injuries on their person. 
They were put in the police van. The 
van was taken to the place of incident. 
Choharjasing and Nandlal were lying 
unconscious. Witnesses Awadh Narayan 
and Dinanath were present there. 
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Choharjasing and Nandlal were put 
into the van and removed to the hospi- 


7. At the time-of admission to 
the hospital Choharjasing ad 12 in- 
juries. Nandlal had 5 injuries. Appel- 
lant No. 4 had 3 injuries. Choharja- 
and Nandlal were detained in the 
hospital as in-door patients: from 16 
ber 1964 to 12 November, 1964. 
Appellant No. 4 in spite of medical ad- 
vice left the hospital on 17, October, 
1964. 
8. The trial Court acquitted all 
thej 5 accused. The trial Court gave 
these reasons. Choharjasing and Ram- 
keshwarsing did not’ mention accused 
No. 5. Witness Awadh Narayan did 
not| mention accused No. 5. Ramkesh- 
wausing did not mention accused Nos. 2, 
3 and 5. Witness Awadh Narayan did 
not|mention accused No. 3. Choharja- 
sing and Nandlal were all thin and of 
weak built. The accused were hefty 
in built. It is difficult to say why so 
many persons would engage in the 
assault on two weak, persons, 
ly when Choharjasing had just 
re ed after operation from!the hos- 
The injuries on appellants Nos. 1 
4 were not satisfactorily explain- 
The possibility of persons from 
crowd feeling enraged: at’ the 
me on accused Nos. 1 to 5 who were 
n 











g important offices in the local 


ard and inflicting injuries on the 
assaulters of Choharjasing and Nandlal 
two well known persons of the, locality 
cahnpt be ruled out as contended for 
by the defence. Iron bars and sticks 
were not recovered. Ramkeshwarsing 
had failed to go to the police station of 
his dwn accord. He and Choharjasing 
did not implicate accused No. 5,in their 
earlier statements. The presence of ac- 
cus Nos. 2 and 3 is_not free from 
doubt. 
Narayan did not mention accused No. 2 
in their earlier statements. Ramkesh- 
Warsi did not mention the name of 
accused No. 2 in his statement, to the 
. Choharjasing and Nandlal could 
plain how accused Nos. 1 and 4 
to receive the injuries. Though 
injuries on Choharjasingh and 
Nandlal are no doubt serious, the evi- 
does not satisfactorily establish 
that they were caused by the accused 
in furtherance of their common inten- 
tion and that they formed an unlawful 
ass ly and used force or violence 
and they rioted with deadly weapons 


1 
l 








parti- - 


ess organisation and then rushing - 


Ramkeshwarsing and  Awadh’ 
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in prosecution of their common inten- 
tion. The defence that accused No. 1 
was assaulted and seeing this accused 
No. 4 came there and he was assaulted 
cannot in the circumstances be over- 
looked. With these reasons the ‘trial 
Court acquitted all the five accused. 


9. The High Court set aside the 
order of acquittal. The High Court arri- 
ved at these conclusions. The evidence 
established that the grievous injury in- 
flicted on Choharjasingh and Nandlal 
and the simple injury inflicted on 


_Ramkeshwarsing were inflicted by the 


appellants. The trouble arose on ac- 
count of dispute over the open space 
adjoining the room of Choharjasing. 
The appellants could not’ be convicted 
under section 307 of the Indian Penal 
Code. The appellants were guilty of 
causing grievous hurt. The High Court, 
therefore, convicted the appellants for 


` injuries sustained by Choharijasing, 


Nandlal and Ramkeshwarsing. 


10. Counsel for the appellants 
made these submissions. The High 
Court interfered with the acquittal 
without giving any reasons. The first 
information report about the cogni- 
zance of the offence was wrongly ad- 
mitted in evidence. The incident on the - 
morning of 16 October, 1964 could not 
be believed and therefore the entire 
prosécution would fail. 


11, As to the incident on the 
morning of 16 October, 1964 the trial 
Court said that the time of recording 
the complaint on 16 October, 1964 was 
11.05 am. whereas the complainant’s . 
version in. court was that he returned 
from the hospital at about 11 am. or 
12 noon, when he received information 
from Nandlal. Further in the com- 


` plaint Choharjasing did not mention 


about any of the accused and Nandlal 
also did not mention accused -No. 5. 
The land on which earth was spread 
belonged to one Khot and therefore 
appellant No. 1 could not have interest 
in that land. On these grounds the 
trial Court did not accept the version 
that there was any occurrence on the 
morning of 16 October, 1964. 


12. The High Court, however, 
accepted the version that there was an 
incident on the morning of 16 October, 
1964 and said that Choharjasing would 
not have taken the trouble of going to 
the police and lodging a complaint. 
The High Court gave two broad rea- 
sons for accepting the prosecution ver- 
sion about the incident on the morning 
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of 16 October, 1964. First, there was 
the complaint by Choharjasing. Second- 
ly, Choharjasing had gone to the hospi- 
tal on the morning of 16 October 1964 
and on his return from the hospital he 
went to lodge the complaint. Choharja- 
sing would not have done so, if there 
had been no incident in the morning. 


13. The High Court referred to 
he first information report about the 
commission of the offence and said 
that once the statement was admitted 
in evidence it afforded a very strong 













concerned and the first information 
report was admissible under S. 157 of 
he Evidence Act. The first informa- 
tion report is not substantive evidence. 
It can be used for one of the limited 
purposes of corroborating or contradi- 
cting the makers thereof. Another pur- 


first information report was examined 
in court the report was not tendered 
y the prosecution in accordance with 
the provisions of the Evidence Act- 
The appellants were denied the oppor- 
tunity of cross-examination on the 
first information report. The first in- 
formation report was therefore wrong- 
ly relied upon in evidence for the pur- 
poses suggested by the High Court. 


14. TIt is therefore to be seen as 
to whether the High Court was 
justified in convicting the appel- 


lants on the evidence and the grounds 
mentioned in the judgment. 

15. The evidence of the com- 
plainant is that in the afternoon of 16 
October, 1964 all the appellants came 
armed with lathis or something like 
iron bars and all the four appellants 
assaulted Choharjasing and Nandlal 
with what the appellants had in their 
hands. The further evidence is that 
appellant No. 2 thrust the lathi into 
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Choharjasing’s mouth and he lost four 
of his teeth as a result of that. 

16. Nandlal in his evidence 
stated that appellant No. 2 gave a blow 
with a stick on his head. Nandlal and 
Choharijasing were attempting to run 
away when appellant No. 3 assaulted 
Nandlal on his head with what looked 
like an iron bar and appellant No. 4 
also assaulted him with what he was 
holding and which also looked like an 
iron bar. Nandlal further said that ap- 
pellant No. 2 assaulted him before he 
fell down and after he had fallen 
down all the appellants assaulted him. 

17. Witness Ramkeshwarsing 
said that he saw all the appellants and 
when Choharjasing and Nandlal had 
fallen on the ground they were assault- 
ed by all the appellants with sticks and 
iron bars. Ramkeshwarsing further 
said that in the statement to the Police 
he mentioned that he saw appellant 
Nos. 1, 2 and two others. 

18- Witness Awadh Narayan 
said that he knew all the appellants 
and he saw sticks in their hands. He 
corroborated Nandlal’s evidence that 
appellant No. 2 assaulted with a stick 
Choharjasing on the mouth. He also 
said that all the appellants continued 
assaulting .Choharjasing and Nandlal 
He said that in his statement to the 
Police he mentioned the names of ap- 
pellants Nos. 1 and 2. 

19. Witness Dinanath said that 
he knew Choharjasing and Nandlal for 
a few years and he also knew the ap- 
pellants. He said that appellant No. 2 
had a stick in his hand and appellant 
No. 2 assaulted Nandlal on his head. 
His further evidence was that appel- 
lant No. 2 gave a straight and perpen- 
dicular blow with a stick on the mouth 
of Choharjasing. 

20. The Sessions Court was 
wrong in holding that Ramkeshwarsing 
did not mention the name of appellant 
No. 2. He not only stated in his oral 
evidence that he had mentioned the 
name of appellant No. 2 to the Police 
but this was also not challenged in 
cross-examination. The - other wit- 
nesses Choharjasing, Nandlal, Awadh 
Narayan and Dinanath all spoke about 
the appellants who assaulted Choharja- 
sing and Nandlal. As to appellant No. 
3 Choharjasing said that appellants 
Nos. 3 and 4 carried something like 
iron bars of a black colour. 

21. As far as appellant No. 3 
is concerned there is no contradictory 
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olice statement on the part of 
hoharjasing. The oral evidence of 
andlal in relation to appellant No. 3 
as that he assaulted Nandlal. Nand- 
Jal in his statement to the Police also 
entioned about appellant No. 3. 
here is no contradictory Police state- 
ent on the part of Nandlal as far as 
appellant No. 3 was concerned. Nor 
as any such contradiction put to 
Nandlal. 
22. The medical evidence about 
the injuries to Choharjasing was 
at the injuries could be caused by 
hard and blunt substance like iron 
bars and lathis and were likely to 
cause death if not medically attended 
to] The medical evidence about the 
injuries to Nandlal was that those in- 
juries could be caused by coming in 
contact with hard and blunt substance 
such as lathi, bamboo, stones, iron bars 
ae and were serious injuries and were 
ikely to cause death if not medically 
attended to. 
23. Ramkeshwarsing in his 
on! evidence said that the appellants 
ulted Choharjasing and’ Nandlal 
He said that he did not mention appel- 
lants Nos. 3 and 4 in the Police state- 
ment because he did not know them. 
The: 





re is no contradictory Police state- 
ment as far as witness Ramkeshwar- 
sing is concerned in relation to appel- 
lant No. 3. In his Police statement he 
mentioned appellants No. 1 and 2 and 
he jsaid that two others assaulted 
Choharjasing and Nandlal. Ram- 
keshwarsing thus spoke of four per- 
sons assaulting Choharjasing and 
Nandlal. That was not challenged in 
Coe n Witness Awadh 
ayan spoke of appellant No. 3. 
Thare is no contradictory Police state- 
megt of Awadh Narayan in relation to 
appellant No. 3. 
24. Witness Dinanath spoke 
about appellant No. 3 assaulting 
Chdharjasing and Nandlal. There is no 
crogs-examination of Dinanath that 
appellant No. 3 gave a blow with 
a stick to Nandlal. 
25. On behalf of the appellants 
it was contended that appellants Nos. 2 
and|3 did not receive any injuries and 
therefore it was improbable that they 
would be involved in the assault. 
ei contention is unacceptable be- 
cause of the clear and convincing 
evidence of several witnesses about 
éeppellants Nos. 2 „and 3 assaulting 
Chohariasing and Nandlal. The trial 
Co was wrong in holding that the 
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names of appellants Nos. 2 and 3 were 
not mentioned by the witnesses to the 
Police. The names of appellants Nos. 2 
and 3 were mentioned by the witnesses 
to the Police. The oral evidence of 
the witnesses was to that effect. That 
evidence was not challenged. 


26. The High Court was there- 
fore justified in coming to the conclu- 
sion that the acquittal of appellants 
Nos. 2 and 3 by the trial Court was to 
be set aside. The evidence of the 
several witnesses that appellants Nos. 2 
and 3 assaulted Choharjasing and 
Nandlal cannot be discarded on the 
statement that the appellants Nos. 2 
and 3 did not receive injuries. It does 
not follow that appellants Nos. 2 and 
3 were not at the scene of occurrence 
and did not commit the acts of assault 
just because there was no injury on 
them. As far as appellants Nos. 1 and 4 
are concerned the High Court was 
correct in holding that they were 
wrongly acquitted by the trial Court. 
12 injuries on Choharjasing and 5 in- 
juries on Nandlal were all serious im 
nature. The oral evidence was right- 
ly accepted by the High Court that all 
the appellants were guilty of assaulting 
Choharjasing, Nandlal and Ram- 
keshwarsing. 


27. Counsel for the appellants 
relied on the decisions of this Court 
in Harbans Singh v. State of Punjab, 
(1962 Suppl (1) SCR 104 = (AIR 1962 
SC 439)) and Khedu Mohton v. State 
of Bihar, AIR 1971 SC 66 in support 
of the proposition that the High Court 
should not have interfered with the 
acquittal by the trial Court and if on 
the ruling of this Court in AIR 1971 
SC 66 two reasonsable conclusions can 
be reached on the basis of the evidence 
on record then the acquittal of the 
accused should be preferred. The 
observations in Khedu Mohton’s case 
mean this: If two conclusions can be 
reached with a plausible appearance 
of reason the Court should ` lean in 
favour of that which leads to acquittal 
and not to that which leads to convic- 
tion. Two views and conclusions can- 
not both be right and one must be pre- 
ferred over the other because our 
criminal jurisdiction demands that the 
benefit of doubt must prevail. 


28. As to powers of the ap- 
pellate Court this Court in Sanwat 
Singh v. State of Rajasthan, (1961) 3 
SCR 120 = (AIR 1961 SC 715) laid 
down three principles. First, the ap- 


oo 
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pellate Court had power to review the 
evidence upon which the order of 
acquittal is founded. Second, the 
Principles laid down by the Judicial 
Committee in Sheo Swarup v. King 
Emperor, 61 IA 398 = (AIR 1934 PC 
227 (2)) are a correct guide for the ap- 


proach by an appellate Court. These - 


principles are that the views of the 
trial Judge as to the credibility of the 
witnesses, the presumption of inuo- 
cence in favour of the accused, the 
right of the accused to the benefit of 
doubt and the slowness of an appellate 
Court in disturbing the finding of fact 
arrived at by a Judge who had the ad- 
vantage of seeing the witnesses are the 
‘rules and principles’ in the adminis- 
tration of justice. Thirdly, the appel- 
late Court in coming to its own con- 
clusion should not only consider every 
matter on record having a bearing on 
the questions of fact and the reasons 
given by the trial Court in support of 
the order of acquittal, but should also 
express reasons to hold that the acquit- 
tal was not justified. 

29. In the light of the rulings 
of this Court to which reference has 
been made, we are satisfied that the 
High Court kept in view the rules and 
principles of appreciation of evidence 
and the right of the accused to the be- 
nefit of doubt and the High Court gave 
reasons as to why the occurrence on 
the morning of 16 October, 1964 was 
proved and also why the appellants 
were found onthe evidence on record 
to be guilty of having committed an 
offence. Benefit of doubt was not sus- 
tainable in the present case inasmuch 
as the materials on record did not ex- 
clude the guilt of the appellants. 


30. This Court in AIR 1971 SC 
66 set aside the judgment of the 
High Court and restored that of the 
Sessions Judge by acquitting the appel- 
lants because the High Court did not 
deal with finding of the first appellate 
Court that it was unsafe to place re- 
liance on the evidence of four prosecu- 
tion witnesses who were interested 
witnesses. Another feature which 
‘vitiated the approach of the High 
.Court in that case was that there was 
a delay of 8 days in filing the com- 
plaint and the first appellate Court 
said that it threw a great deal of doubt 
on the prosecution story. The Hi 
Court made reference to some informa- 
tion laid before the Police and did not 
properly assess the delay in the filing 


of the complaint. This Court found 
there that the information before the . 
Police prior to the complaint was an 
application that there was an appre- 
hension of breach of peace. It is in 
this context of facts that this Court 
said that the High Court was wrong in’ 
setting aside the acquittal. 

31. Once the appellate Court 
came to the conclusion that the view 
of the trial Court was unreasonable 
that itself would provid a reason for 
interference. Again if it was found 
that the High Court applied the correct 
principles in setting aside the order 
of acquittal this Court would not ordi- 
narily interfere with the order of 
conviction passed by the High Court 
in an appeal against acquittal or re- 
view the entire evidence where the 
High Court was right in its view of 
evidence. Therefore, if the High 
Court has kept in view the rules and 
principles of appreciation of the entire 
evidence and has given reasons for 
setting aside the order of acquittal 
this Court would not interfere with 
the order of the High Court (See (1962) 


AN 1 SCR 104 = (AIR 1962 SC 
9)). 
32. This Court in Nihal Singh 


v. State of Punjab, (1964) 4 SCR 5 = 
(AIR 1965 SC 26) said that there were 
two ways of dealing with an appeal by 
this Court from an order of convic- 
tion setting aside an acquittal. One of 
the modes was to go through the evi- 
dence and find out whether the High 
Court had infringed the principles laid 
down in (1961) 3 SCR 120 = (AIR 1961 
SC 715) or whether the appeal was an 
exceptional one within the ruling of 
this Court in State of Bombay v. Rusy 
Mistry, AIR 1960 SC 391 where the 
finding was such that ‘it shocks the 
conscience of the Court’ or that it dis- 
regarded the forms of legal process or 
substantial and grave injustice had 
been done. . : 
33. In dealing with an appeal 
against an equittal the High Court can 
go into the question of law and fact 
and reach its own conclusion on evi- 
dence provided it pays due regard to 
the fact that the matter had been be- 
fore the Court of Sessions and the 
Sessions Judge had the chance and 
opportunity of seeing the witnesses de- 
pose to the facts (See Laxman Kalu 
Nikalje v. State of Maharashtra, (1968) 
3 SCR 685 = (AIR 1968 SC 1390). 
34. The High Court was 
correct in setting aside the order of 
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aqquittal and convicting the appellants. 
The appeal therefore fails and is dis- 
sed. If the appellants are on bail 
oe bail bonds are cancelled. They 

surrender and serve out the sent- 


ence. 
' ‘Appeal ' dismissed. 
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(V 59 C 119) L 
(From: Delhi)* | 
C. A. VEDEN AND K. K. 
Ex-Major N. C. Singhal, Appellan® 
v. | Director General, Armed Forces 
Medical Services, New Delhi and 
another, Respondents. 
Civil Appeal No. 1404 of 1971, DJ- 
17-12-1971. 
Constitution of İndia, Art. 309 — 
ditions ot service of persons serv- 
ing the Union or a State —- Govern- 
ment has no power to alter or modify 
the conditions of service of a Govern- 
ment servant with retrospective effect 
to ithe prejudice of thé Government 
servant. (Para 7) 
Mr. S. T. Desai, Sr. Advocate, (Mr. 
S. K. Bagga, Advocate of M/s. Bagga, 
Advocates, with him), for Appellant; 
M/s.-R. H. Dhebar and P. H. Parikh, 
A rocates, for Respondents. | 
The Judgment of the Court was 
de : 


ivered by . 
MATHEW, J.:— This appeal, by 
special leave, is directed gainst a 





ju gment of the Delhi High Court, 
passed in appeal from the order of a 
ieerned single judge of that Court 
partially allowing a writ ea filed 
by|the appellant. 

2. The appellant, while holding 
metical licentiate qualification, was 
taken in the Army Medical Service as 
an (Emergency Commissioned Officer 
in the rank of Lieutenant on December 
14,|1943. He functioned as commission- 
ed officer for a period of three years, 
ten) months and 26 days, and was reliev- 
ed on November 10, 1947.|He was 
ag taken as a Short Service Com- 
missioned officer on June 1, 1950, and 
seryed in that capacity for a period of 


3 years, 5 months and 17 days, and he. 


wag relieved on Novèmber 17, 1953. 
Thus, the total period of his full com- 
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missioned service, both as Emergency 

and as Short Service Commissioned 

Officer, came to 7 years, 4 months and 

13 days. In the year 1954, it was 

decided to form a reserve of medical 

officers to be called ‘A-M.C. Reserve’ 

and Army Instruction No. I/S dated 

May 27, 1954, was issued by the Gov- 

ernment of India for that purpose. Ac- 

cording to the instruction, the A.M.C. 

Reserve was divided into cour classes, 

‘A’, P’, ‘C’ and ‘X’ Reserve Officers. 

Class ‘C’ comprised specialist officers 

liable to. report for colour service 

within 60 days. The appellant was 

recruited in the class ‘C’ service of 

specialists. Paragraph (13) of the Army 

Instruction provided that officers of 

the AMC Reserve service, when called 

for training or colour service were to 

receive the same pay and allowances 

as laid down for regular officers of the 

A.M.C. of the corresponding rank in 

the New Pay Code for the duration of ' 
training or colour service. It further 

provided that for the released Emer- 

gency Commissioned and Short Ser- 

vice Commissioned officers appointed 

to the Reserve, the previous full pay 
commissioned service would count for 
pay. On August 1, 1958, the appellant 
was granted a Reserve Commission in 
Class ‘C’ in the rank of Substantive 
Major under the terms and conditions 

of the Army Instruction. Thereafter, 

the appellant was called to colour ser- 
vice, which, for all practical purposes, 

means wholetime active service, and 
he reported for duty on January 22, 

1963, and served from that date as a 
specialist in ophthalmology. As a. 
reserve candidate, before being recall- 

ed to colour service, he had remained 

on training for a total period of one 

month. Adding the period of one 

month, the appellant had to his credit, 

“full pay commissioned service” of 7 

years, 5 months and 13 days on the 

date of his reporting for colour ser- 

vice. 


> Tn the year 1965, Army 
Instruction No. I/S of 1954, was super- 
seded by Army Instruction No. 176. 
That provided for the terms -and condi- 
tions of service of the regular reserve 
of Medical Officers. 


å. Paragraphs 7, 8 and 9 of 
Army Instruction No. 176 concerning 
Te of commission read as fol- 

ws: 


i “7, Previous Commissioned Ser- 
vice — Full pay commissioned service 
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as a medical officer in the AMC will 
count for pay and promotion on ap- 
pointment to resérve commission pro- 
vided the candidate was in possession 
of a medical qualification recognised 
for grant of commission as a Lieut. in 
the AMC. This service will also count 
for pay and towards qualifying service 
limits for substantive promotion. How- 
ever, in all cases periods of service for- 
feited by sentence of court martial or 
by summary award under section 84 
of the Army Act (Act XLVI of 1950) 
will be deducted from the total ser- 
vice reckonable for pay/promotion as 
the case may be. In case the service 


in AMC was rendered while holding 
licentiate qualifications, the previous 
commissioned service less than two 


years will count, for pay and promo- 
tion. 


“Previous service in a non-medi- 
cal corps or in the IMD will not count 
for pay and promotion. 


“Ante-date of commission: On re- 
call to colour service or employment 
with officer’s consent ante-date in addi- 
tion tothe entitlement under para 7 
above will be admissible for purposes 
of pay and substantive promotion as 
under:-— 


“(a) A candidate who has held 
an approved wholetime appointment in 
a recognised civil hospital for a period 
of not less than 6 months will be eli- 
gible for an ante-date of six months. 
No ante-date will be permissible for 
hospital appointment which forms part 
of compulsory internship for the basic 
or post-graduate qualification. 


“(b) A candidate will be eligible 
for grant of an ante-date not exceed- 
ing six months, if at the time of selec- 
tion he/she is in possession. of a post- 
graduate Diploma in any branch of 
medical science recognised by the 
Indian Medical Council provided that 
the candidate had to attend a course 
of instruction in a recognised institu- 
tion for at least nine months to qualify 
for such diploma. 


*(c) A candidate will be eligible 
for grant of an ante-date not exceed- 
ing 12 months in respect of higher 
qualifications. This will normally be 
granted for qualifications such as MD, 
MS or equivalent qualification obtain- 
ed by examination from recognised 

















Universities/colleges and recognised as, 


such by the Indian Medical Council. 
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_“(d) In the. case of a candidate 
who is eligible for an ante-date under 
more than one of the preceding sub- 
paragraphs the maximum period of 
ante-date will be limited to 18 months. 

(e) The eligibility of each candi- 
date for the grant of ante-date will be 
decided by the DG AFMS. 


“Note: The post-graduate diploma 
and qualifications obtained by taking 
examination during “Called up Ser- 
vice” will ‘not entitle an officer for 
ante-date for such qualifications. 


“9. In the case of Class ‘C’ Reserve 
Officers, if an individual is entitled to 
more than 6 years’ reckonable service 
under paras 7 and 8 above, the date 
of grant of the rank of Major at the 
time of entry will be ante-dated to the 
extent of the total period of ante-date 
less 6 years.”. 

Para 31, which provides for superses- 
sion of "Army Instruction No. I/S of 
1954 reads: 


31. This Instruction supersedes 
Al 1/S/54. In case of AMC (Reserve) 
officers recalled and who had joined 
colour service during present emergen- 
cy, this AI will take effect from 26 
October, 1962, in matter of ante-date, 
promotion, T.A, leave and pay.” 


5. The appellant’s case in the 
writ petition was that he was entitled 
to reckon his total previous full pay 
commissioned service for “ante-date” 
without any deduction for fixing his 
pay and rank and that the respondents 
should be directed to do so. The Learn- 
ed Single Judge directed the respon- 
dents to give the petitioner the bene- 
fit of ante-date of 6 years, 11 months 
and 13 days for the purpose of pay 
and 11 months for. the purpose of pro- 
motion. The appellant filed a Letters 
Patent appeal to a Division Bench of 
the Court. The Bench dismissed the 
appeal. The Division Bench held that 
para 13 of the Army [nstruction No. 


I/S of 1954 which provided that full 


pay commissioned service will count 
for pay has been superseded by para 7 
read with para 31 of Army Instruction 
No. 176 of 1965. The Court said that 
the appellant had only medical licen- 
tiate qualification during the period 

he served as an Emergency Commis- - 
sioned and Short Service Commission- 
ed Officer, and according to para 7 of 
Army Instruction No. 176 of 1965, the 
previous commissioned service, less 
than two years, alone would count for 
pay and promotion. The Court further 
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held that as permitted by para 8 of 
that instruction, a period of 18 months 
should be added to appellant’s reckon- 
able service for pay due to his subse- 
quently acquiring higher qualifications 
and taking a post-graduate diploma in 
ophthalmology. Thus, according to 
the Court, the appellant was entitled 
to the benefit of para 8 of the Army 
le ga No. 176, but then, there 
was to be a deduction of two years 
fon his previous full pay commission- 
edjservice for purposes of pay by vir- 
tug of para 7 read with parai 31 which 
pi vided that in case of A. M. C. 
Reserve Officers recalled to colour ser- 
vice during the emergency, the Army 
Instruction No. 176 will taķe effect 
from October 26, 1962, in the matter 
of | ante-date, for promotion, T. A, 
leave and pay. ' 


6. The appellant submitted 
that his conditions of service were 
governed by the Army Instruction No. 
I/S of 1954 and according to para 13 
thereof, the whole of his previous full 
pay commissioned service must count 
for pay, and that Army Instruction 
Nol 176 which came into force with 
retrospective effect from October 26, 
19 2, in the case of A. MC. Reserve 










7 We think that the appel- 
conditions of service were 
governed by para 13 of Army Instruc- 
io No. I/S of 1954 and his; previous 
pay commissioned service should 
be taken in the matter of ‘ante-date’ 
for|the purpose of his pay. The condi- 
of service in this regard was not 
le to be altered or modified to the 
prejudice of the appellant by: a subse- 
t administrative (Army?) instruc- 
which was given retrospective 
t from 26th October, 1962. 


8. The full pay commissioned 
service of the appellant before enlist- 
t as Class ‘C’ Officer of the A.M.C. 
rve, including the period of train- 
ing) was 7 years, 5 months and 13 days. 
In our view the appellant was entitl- 
ed to the benefit of ‘ante-date’ of this 
pe od for the purpose of his pay. The 

Court has allowed the appellant 
the | benefit of ante-date of 1 months 
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allowed under para 8 of Army Instruc- 
tion No. 176 of 1965. We see no reason 
to deprive the appellant of that period 
of notional service due to his acquir- 
ing subsequently a higher qualification 
and taking a diploma in post-graduate 
opthalmology. The appellant is, 
therefore, entitled to 8 years, 11 months 
and 13 days in the matter of “ante- 
date” for the purpose of bis pay- 

9. It may be noted that there 
was no provision before Army Instruc- 
tion No. 176 was issued, for ante-dat- 
ing the date of the grant of the rank 
of Major at the time of entry as 
Class 'C’ Officer in the AMC Reserve. 
Rule 10 of the Army Instruction No. 
I/S of 1954 provided: 

“10 (a) Officers will be appointed 
and promoted as under: 

(i) Class ‘A’ & ‘B’ reserve officers: 

Lieutenant On entrv. 

Captain æ. On completion of 3 
years in the reserve 
or on completion of 

' one year’s full pay 
commissioned service. 

Major s. On completion of 8 

years’ full pay com- 

missioned: service. 

On completion of 184 

bimn full pay Baga 
issioned servi 

Note: In the case ot released EC/SSRC 

officers previous full pay commission- 

ed service will be taken into’ account 

in fixing the rank on entry, and for 

seniority for pay and promotion to 

higher: ranks. 

(ii) Class ‘C’ reserve officers: 


Lt. Col. gm 


Major .. On entrv. . 

Lt. Col. =. On completion of 104 
vears’ full pay com- 
missioned service as 
a Major. 


(ili) Class “K’ reserve officers. An 
officer will NOT be appointed to this 
reserve in a rank higher than that 
which he holds or was granted on 


_ retirement. 


(b) Acting ranks. 

Whilst called to colour service 
officers will be entitled to hold higher 
acting ranks in accordance with the 
rules in force for regular officers”. 
So, for promotion to the rank of Lieu- 
tenant Colonel, a Class ‘C’ officer had 
to complete 101/2 years of full pay 
commissioned service as a Major. The 
service had to be as a Major. Admitted- 
ly, the appellant has not served as a 
Major before he joined as Class ‘C’. 
Officer of the A.M.C. Reserve. So far 
as the date of the grant of the rank 
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of Major was concerned, it could be 
ante-dated to the extent of the above 
period less than six years as provided 
by para 9 of the Army Instruction No. 
176 as held by the High Court. We 
make it clear that the appellant’s claim 
to further promotion, if any, after 
Army Instruction No. 176 came into 
operation, will be governed by that 
Instruction. 

10. We allow the appeal to the 
extent indicated and dismiss it in other 
respects. We make no order as to costs. 

- Ordered accordingly- 


Fe i 
AIR 1972 SUPREME COURT 631 
> (V 59 C 120) 

(From Allahabad: AIR 1971 AN 544) 
J. M. SHELAT, AG. C. J, L D. DUA, 
H. R. KHANNA AND G. K 

i MITTER, JJ. 

Masood Ahmad, Appellant v. The 
Rent Control and Eviction Officer, 
Kanpur and others, Respondents. 

Civil Appeal No. 1156 of 1971, D/- 
16-12-1971. 





(A) U. P. Temporary Control of 


Rent and Eviction Act'(3 of 1947), Sec- 
tion 17 — Rules under, R. 6 — “Bona 
fide need of landlord for personal oc- 
cupation” — Includes even demolition 
and reconstruction of the buildmg for 
carrying on business. 

Where the roof of the two shops 
in the occupation of the landlord has 


fallen, the whole building including the - 


portion needed by the landlord for his 
use is old and dilapidated and requires 
to be demolished and the landlord 
wants to put up a Cinema theatre to 
carry on business, it cannot be said 


that the landlord does not require the | 


accommodation bona fide for his per- 
sonal need. AIR 1971 All, 544 Affirm- 
ed. `C (Para 8) 


(B) U. P. Temporary Control of 
Rent and Eviction Act (3 of 1947), Sec- 
tion TF — Revisional power of State 
Government — State can direct can- 
cellation of allotment and order release 
of premises in favour of landlord om a 
consideration of entire record. AIR 
1971 AIL 544, Affirmed. ` (Para 9) 
Cases Referred: Chronological Paras 
(1958) 1958 All LJ 45 = 1958 

All WR (HC) 109, Haji Maula 

Bux v. Rent Control and Evic- 

tion Officer 8 
AP/AP/G335/71/KSB 
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'[Prs. 1-2] SC. 631 


(1956) 1956 All LJ 694 = 1956 
All WR (HC) 753, Gadadhar 
Prasad Sharma ‘v. District 
Magistrate Lucknow 8 


Mr. Yogeshwar Prasad, Advocate, 
and Mr. S. K. Bagga and Mrs. S&S. 
Bagga, Advocatés of M/s. Bagga Advo- 
cates, for the Appellant; Mr. Jagadish 
Swarup Solicitor-General of India, 
(M/s. J. P. Goyal, M. P. Mehrotra and 
R. K. Bhatt, Advocates with him), for 
Respondent No 3. 

The Judgment of the Court was 
delivered by 


MITTER, J.:— This appeal by 
special leave is from a judgment of 
the Allahabad High Court rendered in 
a Special Appeal upholding the order 
of the State Government dated March 
12, 1968 under S. 7-F of the Uttar Pra- 
desh (Temporary) Control of Rent and 
Eviction Act. 1947 cancelling the al- 
lotment order of a shop in premises 
No. 80/79, Banasmandi Coupergani, 
Kanpur dated October 21, 1967 made 
by the Rent Control and Eviction Offi- 
cer Kanpur in favour of the appellant: 
and releasing the same to the respon- 


dent No. 3 before us. 


2. The relevant facts are as 
follows. One Arif Hussein was a te- 
nant of one shop out of eight in the 
premises mentioned above under res- 
pondent No. 3. He used to carry on 
a business in bamboos and wooden 
posts. On July 8, 1967 he purported 
to execute a sale deed transferring his 
business including its good will and 
stock-in-trade to the appellant, Masood 
Ahmed. Within three days thereafter 
the said tenant died leaving a widow. 
The appellant made an application 
dated July 23/28 to the Rent Control 
and Eviction Officer (hereinafter refer- ~ 
red to as the ‘officer’) for allotment of 
the shop to himself under the provi- 
sions of the Act on the strength of his: 
purchase of the business and the stock- 
in-trade. On enquiry through an ins- 
pector, the officer came to learn that 
the widow was still in occupation. On 
August 9, 1967 the officer rejected the 
appellant’s application holding that 
there was no vacancy. On the same 
day the widow intimated the officer 
that she would be vacating the shop 


- after the Iddat period. She followed 


this up by writing to the officer on 
August 26, 1967 that she had vacated 
the shop and given possession thereof 
to the appellant. On September 4 the 
officer directed his inspector to en- 
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quire and report. On rent of a letter 
quire the appellant dated thej 16th Sep- 
m praying for allotment of the 
shpp on the ground of the widow’s 
h g vacated it and his ‘aforemen- 
tgned d purchase, the: officer : ‘called for 
eport again. This ‘appears to have 
b n submitted on the 18th September. 
On 30th September the officer order- 
ed| publication of a notification that 
the shop was vacant. Such notifica- 
tion was issued on the 4th October. It 
appears that besides the | appellant 
there was another applicant] for allot- 
ment of the shop. On 21st October, 1967 
Allotment. Co ittee considered 
the applications and recommend- 
allotment to the appellant. On the 
e day, the officer allotted the shop 
terms of the recommendation. On 
mber 7, 1967 respondent No. 3 fil- 
a revision application under s. 7-F 
the Act to the State Government. 
Therein he stated that the building as 
a Whole was-a very: old one! that two 
ps adjoining Arif Hussain’s were 
oe any roof. and in his occupa- 
though vacant and that ithe whole 
boltdine required demolition and com- 
plete reconstruction. He stated further 
T t he intended to utilise the site by 
demolishing the old ' ‘building and con- 
structing a modern cinema hall and a 
keting centre with office! flats and 
ha by letter dated Aug. 24, 1967 asked 
the officer that in case the shop of Arif 
Hussain fell vacant it should not be 
ie to anybody but released in his 
fayour to enable him to carry out his 
plan. His further case was that though 
he| had not heard of the result of his 
lication, he came to learn that the 
officer had passed an allotment order 
in [favour of the appellant on the 21st 
October. His com] laint 1 that 
all| this was done behind aA back and 
that he was being deliberately kept in 
ignorance of the whole matter. He 
alleged that he had no knowledge that 
and corn was being treated as vacant 


th 
bo 
ed 
s 
in 
D 
ed 
of 


complained that the illegal occupa- 
of the appellant was being shielded 
condoned by the allotment order 
without considering his own applica- 
tio for release made on the 24th 
August. The appellant filed | his reply 
e revision application on January 
.|1968. whereupon Government called 
fori a report from the officer which was 
aullinitted on the :23rd January. In 
_ this mention was made of the reject- 
ion of the first application by the 
appelant on the ground of the widow’s 


i 
4 4 
1 
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continuance in occupation and it was 


stated that upon the second report to 
the effect that the widow had left the 
shop making over possession to the ap- 
pelant the shop was declared vacant 
and notified for allotment. With re- 
gard to respondent No. 3 it was said 
that he. had never applied for release 
of the shop in proper time but . had 
submitted an application by ordinary 
post antedated the 24th August 1967 
which was ' received only on the 13th 
December. -It was asserted further 


‘that the landlord had. never cared to 


enquire about the fate of his applica- 
tion. In the premises no notice was 
required to be given to him of the 
allotment -in favour of the appellant 
which had been made in due course. 


3. The order ‘of the State 
Government shows that it was made 
on a perusal of. the record. The view 
taken by the revising authority was 
that the landlord’s release application 
dated August 24, 1967 “was not con- 
sidered by the officer as it should have . 
been” and that “the allotment order’ 
in favour of the opposite party (the 
appellant) was made to regularise the 
illegal occupation of the premises in 
dispute.” According to the order 
“the opposite party was successful in 


‘securing an allotment order when he 


should in fact have been proceeded 
against under the provisions of the 
Act for illegal occupation with the as- 
sistance of the widow of the former 
tenant.” In the result the State 
Government set aside the order of 
allotment and directed release of the 
accommodation in dispute to the land- 
tord for reconstruction. 


4. We may now briefly note 
the relevant statutory provisions. 
Orders to control the letting and the 
rent of accommodation in the Province 
of U. P. had been made under Rule. 81 
of the Defence of India Rules. As 
the said order was to be ineffective 
with the revocation of the Proclama- 
tion of Emergency after 30th Septem- 
ber, 1946 the Act of 1947 was -passed 
to provide for the continuance during 
a limited period of powers to control 
the letting and the rent of such accom- 
modation and to prevent the eviction 
Province. Sec- 
tion 2 (a) of the Act. defines ‘accom- 
modation’ as meaning residential and 
non-residential accommodation in any 
building or part of a building. Under 
Section 2 (d) ‘District Magistrate’ in- 
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cludes an officer authorised by the 
District Magistrate to perform any of 
his functions under the Act. It ap- 
pears that the officer is a delegate of 
the District Magistrate. Under Sec- 
tion 3 (1) no one could file a suit in 
any Civil Court against a tenant for 
eviction from any accommodation ex- 
cept on one or more of the grounds 
specified in Clauses (a) to (g) without 
the permission of the District Magis- 
trate. But this was to be subject to 
any order passed under sub-section (3). 
Under sub-section (3) the Commis- 
sioner was empowered to hear applica- 
tions made under sub-section (2) and 
to alter or reverse the order of the 
ict Magistrate if he was not 
tisfied as to its correctness, legality 
c. Under sub-section (4) the order 
of the Commissioner under sub-sec- 
tion (3) was to be final subject to any 
order passed by the State Government 
under S. 7-F. Sec. 7 provided for the 
control of letting. Under sub-sec- 
tion (1), Clause (a) of the section every 
landlord was required wi 7 days 
after an accommodation became 
vacant by his ceasing to occupy it or 
by the tenant vacating (it or other- 
wise ceasing to occupy it etc. to give 
notice of the vacancy in writing to the 
District Magistrate. Under Clause (b) 
every tenant occupying accommoda- 
tion was under an obligation to give a 
similar notice in writing to.the Dis- 
trict Magistrate within 7 days of the 
vacation of the accommodation by him 
or his ceasing to occupy it. Under 
sub-section (2) the District Magistrate 
was empowered by general or special 
order to require a landlord to let or 
not to let to any person any accom- 
modation which had fallen vacant or 
was about to fall vacant. Under Sec- 
tion 7-A the District Magistrate was 
empowered ‘to take action against un- 
authorised occupants. Section 7-F pro- 
vided as follows :— 

“The State Government may 
call for the record of any case grant- 
ing or refusing to grant permission for 
the. filing of a suit for eviction refer- 
red to in Section 3 or requiring any 

accommodation to be let or not to be let 
to any person under Section 7 or direct- 
ing a person to vacate any accommoda- 
tion under Section 7-A and may make 
such order as appears to it necessary 
for the ends of justice.” 
Section 17 empowered the 
Government to make rules to give 
effect to the purposes of the Act. 
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5. The relevant rules are as 
follows. Under Rule 3 the District 
Magistrate was to make an allotment 
order within 30 days of receipt of the 
intimation sent by the landlord under 
Section 7 (1) (a) of the Act and to give 
notice thereof to him. Rule 6 provid- 
ed that “when the District Magistrate 
is satisfied that an accommodation: 
which has fallen vacant or likely to; 
fall vacant is bona fide needed by the | 
landlord for his own personal occupa- 
tion, the District Magistrate may 
permit the landlord to occupy himself’. ' 
Under Rule 7 a duty was cast on the 
District Magistrate to consult the: 
owner and as far as possible make the 
allotment in accordance with the 
wishes of the owner where a portion 
of accommodation had fallen vacant | 
and the owner was in occupation of | 
another ‘portion thereof. 

6. The appellant filed his writ: 
petition in the High Court challeng- 
ing the order ‘of the State Government 
inter alia on the following grounds :— 


1. The  landlord’s Spee se for, 
release was antedated and was receiv-' 
ed by the Officer on the 15th Decem-' 
ber 1967. The State Government’s' 
conclusion that his application had not: 
been considered was without any basis 
or evidence. j 


2. The Jandlord’s plea of releasei 
of accommodation for purposes of re-' 
construction was not genuine and 
should not have been accepted by’ 
the State Government without investi-, 
gation. | 

3. The appellant was never in un-! 
Iawful possession. He had first appli-! 
ed for allotment soon after the death 
of the deceased tenant but as his 
widow was in possession his applica-' 
tion was rejected. His second applica-' 
tion after the vacation of the premises 
by the widow was duly made and the; 
Rent Controller had acted lawfully in! 
ordering the allotment in his favour. - 
Neither the learned single Judge of 
the the High Court who heard the writ: 
petition in the first instance nor the, ` 
Bench of the Court hearing the Special, 
Appeal therefrom accepted the sub- 
missions made on behalf of the appel- 
lant. 

T Before us learned counsel. 
for the appellant made the following 
submissions :— | 

1. The order of release of the sho 
in favour of the landlord could 
made under the Act only for his per- 








sonal occupation and could not have 
een made on the ground that the 
landlord desired to demolish the build- 
ing and reconstruct the same. 
_2. An application for release by 
ppa ‘landlord was not entertainable 
after an order of allotment-had been 
mere under Section 7 followed by the 
cupation of the same by the allottee. 
3. The landlord was estopped or 
barred from making an .application 
for release once a notification of the 
vacancy of allotment was made follow- 
by an order of allotment. 

4. The order of the State. Govern- 
ent under Section 7-F was vitiated 
it gave no,reasons for rejecting the 
_ Officer’s order. 

5. The question of consent of land- 
ldrd to the accommodation did not 
e unless the landlord resided in a 
premises which was not 













6. Proceedings under Section 7-A 
cannot be instituted against.the appel- 
lant as he was allotted the accommoda- 
was by the officer and his occupation 


7. The High Court eee failed 
a exercise jurisdiction under Arti- 
cle 226 on the erroneous view that the 
oe as to the exact point of time 

en the landlord made his applica- 
oe for release or the receipt of the 

me by the officer was one of fact 
d could not be gone into by the 
High Court itself. 


8. We are unable to ; find any 
pig in any of the submissions made 
on behalf of the appellant. On the 
first point, counsel submitted that it be- 
ing the duty of the landlord and the 
. tenant to notify the District Magis- 
ia about the vacancy or ‘the immi- 
nence thereof, the District Magistrate 
could only give preference to the 
landlord if he was satisfied that the 
Ianalord bona fide needed the accom- 
dation for his personal occupation. 
It} was submitted that demolition of 
e building followed by reconstruc- 
tion thereof was not within the bona 
fide need of the landlord covered by 
Rule 6. Our attention was drawn to 
a judgment of the Allahabad High 
urt in H. M. Bux v. Rent Control 
d Eviction Officer, 1958,All LJ 45 
where the High Court rejected the 
eee based on the dictum in an 
earlier decision in Gadadhar Pra- 
Distri 
1956 


sad Sharma v. 


Magis- 
Lucknow, = LJ 


All 





634 S. C. [Prs. 7-9] M. Ahmad v. R. C. & E. Officer (Mitter J) 


A.L R, 


694 that the landlord was “entiti- 
ed to preference” under R. 6 and “un-= 
less the Rent Control and Eviction Offi- 
cer thinks that his need is not genuine 
in the sense that he does not want to live 
in the house but wants to take it for 
somebody else it is incumbent on the 
Rent Control and Eviction Officer to 
allot the house to the landlord”. In 
the view of the High Court in Bux’s 
case there was no justification for 
holding that “except in the case in. 
which the landlord wants the accom- 
modation for the purpose of letting if 
out to another person, the Rent Control 
and Eviction Officer is bound to con-- 
clude that the need of the landlord 
is genuine.” According to the High 
Court: 

“Letting out to another person: 
could not be employed as the sole test 
for deciding whether the landlord is to 
be allowed the benefit of the rule.” ` 
In our view the decision in Bux’s case 
does not help the appellant berora 
us as the High Court 
our view, rightly ............ pointed out 
that “each case must necessarily de- 
pend on its own facts-” In this case, 
the facts are that two shops adjoining 
the accommodation in question are in 
the occupation of the landlord and the 
roof thereof has fallen. There is 
nothing to contradict the landlord’s 
case that the whole building is old and 
dilapidated and requires to be demo- 
lished and that he needed the premises 


Bee ee mean nennne 










modation bona fide for his 
need. 

9. Points (2) and (7) can be dis- 
posed of together. Our attention was 
drawn to the fact that the landlord 
had made an application for release 
of the accommodation in his favour. 
as early as 24th August 1967. The 
letter was sent under certificate of 
posting bearing the postal mark of 
that date. We were also referred to 
annexure ‘F’ to the counter affidavit 
of the landlord before the High Court 
purporting to show that the copy of 
the address written on the envelope of 
the letter to the officer bore the postal 
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stamp of 24th August. The State 


Government had sent for the entire 
record as well as the report of the 


officer on the application of the land- ` 


lord and it was on a scrutiny of the 
entire facts and circumstances that 
` the State Government took the 


view that the officer had failed to - 


consider the application of the land- 
lord. Nothing has been shown to us 
as to why we should reject -the view of 
the State Government formed on the 
material before it. It is evident that 
the appellant had gone into possession 
even before the allotment order was 
made and was trying his best to hold 
on to it. The allotment order of the 
21st October was subject ‘to the revi- 
sionary jurisdiction of the State 
Government under Section .7-F. Very 
wide powers are given to the State 
Government under this section and as 
the State Government directed the 
cancellation of the allotment in favour 
of the appellant on a perusal of the 
record including the report of the 
officer and the appellant’s memoran- 
dum putting forward all the grounds 
urged in his favour, the High Court 
rightly took the view that the order 
could not be questioned. 


10. On the third point, counsel 
submitted that as the landlord must 
have been aware of the fact that the 
tenant was dead and the accommoda- 
tion had fallen vacant and as he kept 
quiet even after the notification of 
vacancy by the Allotment Committee 
he cannot complain of the allotment in 
favour of the appellant. Moreover it 


was urged it was only after the allot-. 


ment in favour of the appellant that 
the landlord sought to have an order 
of release in his favour: in consequ- 
ence his application should have been 
thrown out by the State Government. 
No question of estoppel arises in this 
case. The State Government did not 
take the view that the landlord’s ap- 
plication was not made on the 24th 
August and expressly found that the 
Officer had failed to consider it. 


11. From the above, it is clear 
that the order under Section 7-F can- 
not be questioned on the ground that 
the State Government had failed to 
give reasons for rejecting the officer’s 
order. The State Government gave 
its reasons quite clearly when it noted 
that the landlord’s application had not 
been considered. The State Govern- 
ment also hold that the landlord need- 
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ed the. premises for reconstruction. | 
This disposes of point No. (4). 


12. In the above view of the. 
matter points (5) and (6) do not call | 
for consideration. The landlord had | 
made an application which was “not | 
considered and if his application had ' 
been considered, his preferential right 
could not be ignored. We are not con- 
cerned to go into the question as to ' 
whether proceedings under Sec- 
tion 7-A can be properly instituted as © 
this did not form the subject-matter - 
of the writ petition of the appellant nor 
was any relief asked for on any such 
ground. = 

13. In the result, the appeal | 
fails and is dismissed with costs. : 

Appeal dismissed. . 


t 
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(From: Assam and Nagaland)* 
P. JAGANMOHAN REDDY AND | 
D. G. PALEKAR, JJ. | 


Moinuddin Mazumdar, Appellant | 
v. The State of Assam, Respondent. 


Criminal Appeal No. 68 of 1969, ` 
D/- 15-12-1971. 


(A) Penal Code (1860), Section a2 
~- Property taken in a dacoity — 
Court merely observing that the accus- ! 
ed purchased it knowing it to be stolen | 
property — Conviction should be 
under Section 411 and not under Sec- 
tion 412 — Criminal Appeal No. 73 of 
13-11-1968 (Assam and |; 
Nagaland), Reversed. (Para 4); 


(2) Penal Code (1869), Sectien 411! 
— Property taken in dacoity — Accus- 
ed purchasing it knowing to be stolen 
— Conviction under Section 411 and: 
not under Section 412 held proper —. 
Criminal Appeal No. 73 of 1966, D/- 
13-11-1968 (Assam and Naga), Revers- 
ed. (Para 4)' 


(A-B) For convicting an accused 
under Section 412 the Court must’ 
come to the conclusion that the dis-., 
honest receiver of the stolen property! 
should be in possession of the same | 
knowing or having reason to believe: 
that its possession had been transferr- 
ed by the commission of dacoity. 
Therefore where an accused is found 


-In possession of property taken in a 





*(Cri. Appeal No. 73 of 1966, D/- 13- 11-, 
1968 — Assam and Naga.) 
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t the accused purchased the pro- 
perty knowing it to be stolen pro- 
the accused should be convicted 
der Section 411 and not under Sec- 
tion 412. Criminal Appeal ; No. 73 of 
1966, D/- 13-11-1968 (Assam and 
Naga.), Reversed. | (Para 4) 
M/s. Baharu! Islam and S. K. 
Nandy, Advocates, for ‘Appellant; 
Mr. K. P. Gupta, RO for Res- 
pandent. i 
The Judgment of the Court was 
delivered by 


PALEKAR, J.:— The . appellant 

inuddin Mozumdar was. ` convicted 
by the Assistant Sessions Judge, Silchar 
of|the offence under Section 412, Indian 
P nal Code and was sentenced to 
a orous imprisonment for a| period of 
e years and a fine of Rupees 1,000/-. 





Nagaland the conviction was 
maintained but the, sentence was re- 
duced to rigorous imprisonment for 
one year and the fine was remitted. 
2. The case arose’ out of a 
dacoity which took place at midnight 
of 
of 13-196 Nath of village Nij-Kati- 
gora in the District of Cachar when 
orhaments and other articles worth 
about Rupees 1,300/- . including a 
studio camera were stolen. Along 
“oe the appellant who was accused 
‘two others Jamiruddin and 
Sdniruadin were put up for'trial on a 
a hey arge under Section 395, Indian 
P 
acquitted and we are now jooncerned 
oniy with the appellant. During th 
course of the investigation the eer 
which was one of the stolen properties 
in|the dacoity was traced to the ap- 
P3106 and seized by the Police on 





-1965. The camera belonged to 
Udoy Shankar, P. W. l 
sional photographer. Udoy| Shankar 
is | the son-in-law of the | aforesaid 
Churamani Nath, P. W. 1 and was 
stdying with him that night. He had 
the camera with him at the time. It 
would appear from the judgment of 
th trial Court that the appellant had 
Piin identified by P. W.! 3 Charu 
Prabha Nath, the son of Churamani 
Nath, as one of the dacoits: But the 
ledrned Judge did not choose to pro- 
d on this evidence of identification. 
He observed 
“from the facts given above there 
cannot be any doubt that ithese two 
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D appeal to the High Court} of Assam 


-3-1965 in the house of P. W.1 


al Code. The other two have been ° 


2 — a profes- . 
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witnesses Udoy Shankar and Charu. 
Prabha Nath (P. Ws. 2 and 3 respec- 
tively) could recognize the accused 
Moinuddin Mozumdar and Sirajuddin 
But the Court generally in such case 
of recognition without corroborative 
evidence and identification by single - 
witness would decline to accept such 
evidence as sufficient for the purpose 
of connecting an accused if not strong- 
ly supported by other attendant cir+ 
cumstances.” 

It is rather difficult to understand this 
kind of approach to the evidence. If 
the Court has no doubt that Charu 
Prabha Nath was able to identify 
correctly the appellant as one of the 
dacoits, there was no necessity of 
any further corroboration. To lend 
assurance to that identification the ap- 
pellant was found in possession of one 
of the stolen properties soon after the 
dacoity and this should have been 
more than sufficient for the trial Court 
to come to the conclusion that the ap- 
pellant was one of the dacoits. The 
State did not file an appeal against the 
appellant’s acquittal on the charge: 
under Section 395, Indian Penal Code 
and hence it is not necessary to labour © 
the point- 


3. Both the Trial Court and 
the High Court have come to the con- 
clusion that there was a _ dacoity as 
alleged by the prosecution in the house 
of Churamani Nath on the night of 
1-3-1965 and that in the course of the 
dacoity a number of articles including 
ornaments, clothes and the studio 
camera in question had been stolen. 
At the time of the trial the appellant 
sought to prove that he had purchased 
the camera for Rupees 45/- from a 
certain Mizo boy named Thang Sanga 
some years previously and in sup- 
port of his plea he produced a receipt 
Ext. A supposed to be attested by de- 
fence witness No. 1 Jatindra Kumar, 
Both the Courts, in our opinion, right- 
ly rejected plea because there 
could be no doubt that the alleged 
recepit Ext. A was fabricated for the 
purpose ofthe case. The receipt Ext. A 
had not been produced either before 
the Police during the course of the 
investigation nor before the committ- 
ing Magistrate. A mere look at the 
receipt goes to show that it must have 
been fabricated. There was consider- 
able evidence before the Court to 
show that the studio camera belonged 
to Udoy Shankar, P. W. 2 and that it 
had been correctly identified by him 
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as his property. There is, therefore, 
no doubt that the appellant was liable 
to be convicted as a receiver of the 
property knowing or having reason to 
believe that it was stolen property- 


4.. For the purposes of convic- 
tion under Section 412, 
Code the Court must come to the con- 
clusion that the dishonest receiver of 
the stolen property should .be in 
possession of the same knowing or 
having reason to believe that its posses- 
jsion had been transferred by the com- 
mission of dacoity. Having regard to 


the fact that the studio camera was’ 


unlikely to change many hands before 
it was traced to the appellant on 
5-3-1965 it might be permissible to 
presume that the appellant must have 
received the same knowing that it had 
been stolen in a dacoity. But the 
High Court has not given a clear 
finding on the fact though it reduced 
the sentence imposed by the Trial 
Court ‘to one year’s rigorous imprison- 
ment. The High Court made the fol- 
lowing observation: 


“J, however, find that the sentence 
has been rather very harsh. The 
accused purchased the camera obvious- 
ly knowing it to be a stolen property 
because he got it cheap. In these 
circumstances I think rigorous im- 
prisonment for one year will meet the 
ends of justice. The sentence is alter- 
ed accordingly. There will be no fine.” 


It would appear from the above that 
the High Court felt that the offence 






was changed to one under Section 411, 
Indian Penal Code. In these cir- 
cumstances, we think that we should 
regularize the conviction by convicting 
the accused under Section 411, Indian 
Penal Code. The sentence of one 
rigorous imprisonment was 


Subject 
to this variation, the appeal is dismiss- 
ed. i 


Appeal partly alowed. 





Sachalmal Parasram v. Ratanbai 


S. M. SIKRI, C. J., A. N. RAY AND 


Indian Penal. 


+ 


S. C. 637 


AIR 1972 SUPREME COURT 637 
(V 59 C 122) ! 


(From: Madhya Pradesh)* 


M. H. BEG, JJ. 

M/s. Sachalmal Parasram, Appel- 
Iant v. Mst. Ratanbai and others, Res-' 
pondents. : 

` Civil Appeal No. 1414 of 1969, Dj-: 
13-1-1972. 

(A) T. P. Act, S. 111 (c) — Lease, 
created by mortgagee in possession’ 
terminates on redemption of mortgage. ' 
(Para 4) 

(B) T. P. Act, S. 76 (a) — Lease by 
mortgagee in possession — Effect of: 
redemption. (Paras 5 and 6) 

Tenancy created by the mortgagee! 
in possession does not survive the ter-' 
mination of the mortgagee’s interest. 
The termination of the mortgagee’s in- 
terest terminates the relationship of 
landlord and tenant. There being no 
landlord and tenant, the tenant cannot 
claim the protection of Rent Control! 
Legislation (in this case M. P. Accom- 
modation Control Act (1961)). AIR 1969 
NSC 185, Followed; AIR 1963 Bom. 42 
and AJR 1958 Bom 53, Rel on 
(Paras 4, 7) 

The principle of S. 76 (a) that 
acts done bona fide and prudently i 
the ordinary course of management 
may bind even after the termination 
of the title of the mortgagee in posses~ 
sion applies ordinarily to the manage~ 
ment of agricultural lands and has 
seldom been extended to urban pro- 
perty. In the instant case however, 
the lease was not an act of prudent 
management. AIR 1969 NSC 185, Fol- 
lowed. (Paras 5, 6) 

Cases Referred: Chronological Paras 

(1969) ATR 1969 NSC 185 (V 56)= 
(1970) 2 SCR 581 = 1969-3 SCC 
79, All India Film Corpn. v. Raja | 

_ Gyannath 

(1963) AIR 1963 Bom 42 (V 50)= 
ILR (1963) Bom 236, Kamlakar t 
and Co. v. Gulamshafi Imam- i 
bhai Musalman 8 

(1958) AIR 1958 SC 183 (V 45)= | 
1958 SCR 986, Asaram v. Mt. } 
Ramkali : 

(1958) AIR 1958 Bom 53 (V 45)= 

59 Bom LR 684, Bhanshali 

*(Second Appeal No. 33 of 1967, D/- 


20-3-1969 — Madh. Pra. (indore- 
Bench) ; ] 
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[Khushalchand Shamji v. Shah 
hamji Jivraj 8 

(1952) ATR 1952 SC 205 (V 39)= 

952 SCR 775, Mahabir Gope 

w. Harbans Narain Singh | 

Mr. Naunit Lal, Advocate, for Ap- 

pellant; M/s. B. P. Maheshwari and 

S.i; L. Gupta, Advocates, for Respon- 

dents Nos. 1 to 3. l 


The J TOPOR ‘of the Court was 
delivered by 
SIKRI, C. J.:—. This appeal by 


special leave is directed against the 
judgment of the High Court of Madhya 
Pradesh dismissing the appeal filed 
byi the appellant before us. The rele- 
vaht facts for the determination of the 
oints raised before us are as follows: 
2. Respondents Nos. l, 2 and 3, 
who were the owners of the premises 
in |dispute, mortgaged the premises in 
favour of respondent No. 4, with pos- 
session, vide two mortgage deeds dated 
December 5, 1947 and October 26, 
1948, for the amounts of Rs. 12,000/- 
and Rs. 4,000/- respectively.:The date 
of |payment was October 8, 1952, but 
a subsequent agreement dated 
ember 18, 1952, this was extended. 
agreement further provided as 
follows: 
“The portion of the house in your 
side shall remain with you at a rental 
of Rs. 50/- per month- It was' with you 
previously at Rs. 43/- per month. We 
shali not be responsible for any decre- 
ase} or increase in the. rental thereof. 
You shall have the right to let out the 
half portion of the shop on your side 
to any person at full rent. . .'” 
On| May 1, 1958 respondent No. 4, ‘the 
mortgagee in possession, filed la suit for 
foreclosure. During the pendency of 
ae he let out the premises to the 
appellant at Rs. 55/- per month. It 
was provided in the rent agreement 
between the mortgagee and the appel- 
lant that “in case the owner’ of the 
house gets the house released from 
mortgage under us, then I shall get the 
house vacated for you and hand it 
over to you”? On September :28, 1960, 
a compromise decree for redemption 
was passed. The mortgagors, in execu- 
tion of the said compromise decree, 
sought to take possession of ‘the pre- 
mises in dispute, which had been rent- 
ed to the appellant. The appellant’s 
objections under O. 21 R. 97, C.P.C., 
were ultimately disallowed "by the 
High Court, in revision, on April 18, 
1964. The appellant then filed the 
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A-L R. 


present suit under O. 21, R. 103, C-P.C. 
for a declaration that “the plaintiff 
(appellant) being the tenant of defen- 
dants Nos. 1,2 and 3 (respondents) 
cannot be evicted unless eviction pro- 
ceedings are taken against him under 
M. P. Premises Control Act.” -In the 
alternative, the. appellant prayed fora 
‘if the plaintiff is 
considered to be the tenant of deft. 
No. 4 even after the redemption decree 
the plaintiff cannot be evicted.” He 
also prayed for a consequential per- 
manent injunction. The Trial Court 
dismissed the suit- An appeal before 
the Additional District Judge also fail- 
ed. As already mentioned, the second 
S RPA before the High Court also fail- 


3. The learned counsel for the 
appellant submitted that respondent 
No. 4, being the mortgagee in posses- 
sion, had the right to let the premises 
in dispute both under S. 76 of the 
Transfer of Property Act, and under- 
the agreement dated November 18, 
1952. According to him, this act was - 
an act of prudent-management and was 
binding on the respondents Nos. 1, 2 
and 3. He further contended that he 
was protected by the provisions of the 
Madhya Pradesh Accommodation Con- 
trol Act, 1961, and could not be evicted 
except in accordance with the provi- 
sions of that Act. 

The points raised by Mr. 
Naunit Lal are concluded by the deci- 
sion of this Court in All India Film 
Corporation Ltd. v. Raja Gyannath, 
1969-3 SCC 79 = 1970-2 SCR 581 = 
(ATR 1969 NSC 185) which decision 
was unfortunately not brought to our 
notice during the course of the hear- 
ing. In this case the facts were simi- 
lar. A mortgagee in possession had 
let out the premises, which was a cine- 
ma house, and the lessee’ had further 
sublet the same, to sub-lessees. On 
redemption the purchaser of the in- 
terest of the mortgagor filed a suit for 
possession of the property from the 
head lessee and the sub-lessees. The 
sub-lessees claimed the benefit of East 
Punjab Urban Rent Restriction Act, 
1949 (3 of 1949). In the High Court 
three points were raised. One of the 
points urged was whether the defen- 
dants were protected by the East Pun- 
jab Urban Rent Restriction Act. This 
Court first considered the question: 
Did the tenancy created by the mort- 
gagee in possession survive the termi- 
nation of the mortgagee interest so as 
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to be binding on the purchaser? This 
Court concluded: 


“The relationship of lessor and 
lessee cannot subsist beyond the mort- 
gagee’s interest unless the relationship 
is agreed to by the mortgagor or a 
fresh relationship is recreated- This 
the mortgagor or the person succeeding 
to the mortgagor’s interest may elect 
to do. But if he does not, the lessee 
cannot claim any rights beyond the 
term of his original lessor’s interest. 
These propositions are well-under- 
stood and find support in two rulings 
of this Court in Mahabir Gope v. Har- 
bans Narain Singh, 1952 SCR 775 = 
(AIR 1952 SC 205) and Asaram v. Mst. 
Ram Kali, 1958 SCR 986 = (AIR 1958 
‘SC 183)-” 


5. Referring to S. 76 (a) of the 
Transfer of Property Act, this Court 
observed: 

“From this (provision) it is inferr- 
ed that acts done bona fide and pru- 
dently in the ordinary course of mana- 
gement, may bind even after the ter- 
mination of the title of the mortgagee 
in possession. This iciple applies 
ordinarily to the management of agri- 
cultural lands and has seldom been ex- 
tended to urban property so as to tie 
it up in the hands of lessees or to con- 
fer on them rights under special statu- 
tes... 

On the facts of the. case this Court 
held: 


“The case is thus not covered by 
the exception because we cannot hold 
that such a long lease on such a small 
rent was an act of prudence, whether 
it was a bona fide act or not, and whe- 


ther the exception can apply to urban . 


property.” 

6. In the present appeal there 
is a finding 6f the District Judge that 
the lease was not an act of prudent 
management. Further, the rent deed 
itself stipulated that the lessee would 

acate the house and hand over the 

same to respondent No, 4 in case the 
owner of the House got the house 
released from mortgage. 

T- This Court then examined 
the question whether the tenants could 
take adyantage of the provisions of 
the East Punjab Urban Rent Restric- 
tion Act, 1949. The Court answered the 
question in the following words: 

“The respondents attempted to 
argue that the Rent Restriction Act 
defines landlord and tenant witb refer- 
ence to the payment of rent. A land- 
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lord means a person entitled to receive 
rent and a tenant means any person 
by whom or on whose account rent is 
payable. These definitions apply if the 
tenancy, either real or statutory, could 
be said to survive after the termina- 
tion of the mortgage......... The termi- 
pation of the mortgagee interest ter- 
minated the relationship of landlord 
and tenant and it could not, in the 
circumstances, be said to run with the 
land. There being no landlord and no 
tenant, the provisions of the Rent 
Restriction Act could not apply any 
further.” 


8. The definitions of the words 
“tenant” and “landlord” in the Madhya 
Pradesh Accommodation Control Act 
are similar. We may mention that the 
same view was taken by the Bombay 
High Court in Kamalakar & Co. v. 
Gulamshafi Imambhai Mussalman, ILR 
(1963) Bom 236 = (AIR 1963 Bom 42) 
and Bhanshali Khushalchand Shamiji 
v. Shah Shamji Jivraj, 59 Bom. LR 684 

= (AIR 1958 Bom. 53). 


9. In the result, the appeal 
fails and is dismissed with costs. ` 
Appeal dismissed. 


AIR 1972 SUPREME COURT 639 
(V 59 C 123) , 
{From Patna: AIR 1966 Pat- 40) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND D. G. PALEKAR, JJ. 

Smt. Talkeshwari Devi, Appellant 
v. Ram Ran Bikat Prasad Singh and 
another, Respondents. 

Civil Appeal No. .213 of 1967, 
D/- 12-1-1972. 

Succession Act (1925), S- 124 — 
Devolution — Bequest to A for Hfe 
and after A’s death to B and C abso- 
lutely in egual shares with condition 
that in case B or C dies issueless sur- 
vivor to get entire property absolutely 
—-Death of B issueless after A’s death 
= Subsequent legacy in favour of C 
does not take effect: as B died after 
the properiy was absolutely devolved 
on her. (X-Ref: S. 131). AIR 1966 Pat. 
40 Affirmed. (1896) ILR 23 Cal. 563 
(PC) Rel. on. (Paras 8, 9) 


Cases Referred: Chronological Paras 

(1896) ILR 23 Cal 563 = 23 Ind 
App 18 (PC), Narendra Nath 
Sircar v. Kamala Basini Dasi 11 


AP/AP/A329/72/GKC 
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Mr. M. C Chagla, Sr. Advocate, 

/s. D. P. Singh and S. C. Agarwal, 
Advocates of M/s. Ramamurthi and 
, and V. J. Francis, R. Goburdhun 
d D. Goburdhan, Advocates, with 
), for Appellant; M/s. M. C. Setal- 
d and Sarjoo Prasad, Sr. ‘Advocates, 
js. A. G- Ratnaparkhi and Rajiv 
Shah, Advocates, with them), for Res- 
mdent No. 1. 


The Judgment of the Court was 
delivered by 


HEGDE, J.:— In this eee by 
ificate we are to consider the ef- 
fect of the will executed by one Raghu- 
Prasad Singh,-on August 31, 1938- 
E said testator died very ‘soon after 
the execution of the will leaving be- 
hind him his widow Jageshwar Kuer, 
Ais daughter Satrupa Kuer ahd his two 
d daughters Talkeshwari Devi (the 
appellant herein) and Sheorani. The 
appellant and Sheorani are the daugh- 

of Sukhdeo Prasad Singh, the son 
ef|the testator who had pre-deceased 
the testator. Jageshwar Kuer died in 
November 1948 and. Sheorani Devi on 





November 1, 1949 without leaving any 
issue. The dispute in this case is as to 
who is entitled to the properties de- 
volved on Sheorani under the provi- 
si of the will left by the testator. 
For deciding that question we have to 
refer to the relevant provisions of the 
, the genuineness or validity of 
which is not in dispute. 
2. The will in question provi- 
des that after the death of the testator 
a eels of his properties (detailed in 
`. the will) was to devolve on Jageshwar 
Kuer absolutely and the remaining 
properties are also to devolve on her 
therein she was to have only a 
Kfe interest. The will further provi- 
des that after her death “the entire 
. property will be treated as 16, annas 
property out of which 5 annas 4 pies 
(five annas four pies) share constitut- 
in proprietary interest pass to 
ati Satrupa Kuer alias ‘Nan dau- 
ee er of me, the executant | and her 
_ as absolute owners and the re- 
g 10 annas 8 pies (annas ten and 
eight pies) share will pass to both the 
or grand daughters, (1) | Shrimati 
Ta eshwari Kuer alias Babu and (2) 
imati Sheorani Kuer alias Bachan 
in equal shares as absolute proprietary 
est” (cl. 4 of the will). | 
e 5 of the will says: 
“That if one of the two grand 
daughters named aboye dies 'İssueless, 
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then under such circumstances the 
other living grand daughter will enter 
into possession and occupation of the 
entire 10 annas 8 pies and become the 
absolute owner thereof.” 

3. At the time of the death of 


the testator, the appellant as well as 
Sheorani Kuer were minors. After the 
death of Jageshwar Kuer, the appellant 
and-her sister Sheorani Kuer divided 
the ‘ten annas eight pies share of the 
properties which devolved on them in 
equal shares and each one came into 
yee of her share of the proper- 
es. 

4. Immediately after the death 
of Sheorani Kuer, the appellant insti- 
tuted a suit for possession of the pro- 
perties that fell to the share of Sheo- 
rani Kuer purporting to base her claim 
on clause 5 of the will to which we 
have earlier made reference. That suit 
was resisted by the first defendant, the 
husband of Sheorani. He claimed that 
he was entitled to those properties as 
the heir of his wife. The trial court dis- 
missed the plaintiff's suit and the 
decision of the @ial court was upheld 
by the High Court. 


5. It was contended on behalf 
of the appellant that in view of cl5 
of the will, the appellant is entitled to 
the suit properties as Sheorani Kuer 
had died issueless. This contention, as 
mentioned earlier, did not find favour 
either with the trial court or with the 
appellate court. They have held that 
on a proper reading of the will as a 
whole, it is clear that clause 5 ceased 
to be operative on the death of Jagesh- 
war Kuer, thereafter clause 4 of the 
will was the only operative clause so 
far as the rights of the appellant and 
Sheorani were concerned. 


6. It is undisputed that the 
duty of the court is to find out the 
intention of the testator but that inten- 
tion has to be gathered from the Jan-. 
guage of the will read ag a whole- It 
is clear from clause 4 of the will that 
the testator wanted to give to his 
grand-daughters an absolute right in 
the properties that were to devolve on 
them after the death of his wife, Jage- 
shwar Kuer. The estate bequeathed 
under clause 4 of the will is not a con- 
ditional estate. Clause 5 of the will 
relates to devolution and it does not 
provide for any divestment of an es- 
tate which had vested. The estate that 
vested on Sheorani was an absolute 
one. The will does not provide for the 
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divestment of that estate. It is plain 
from the language of clause 5 of the 
will that it refers to the devolution, 
which means when the properties de- 
volved on the two sisters on the death 
of Jageshwar Kuer, We are unable to 
accept the contention of Mr. M. C. 
Chagla, learned Counsel for the ‘ap- 
pellant that there is any conflict be- 
tween clause 4 and clause 5 of the 










ency mentioned therein had happen- 
ed before the properties absolutely de- 
volved on the two sisters. Clause 5 
cannot ios considered as a defeasance 
If the testator wanted that the 


daughters should stand divested on the 
appening of any contingency, then he 
would have said so in the will, assum- 
ing that he could have made such a 
provision. But the will nowhere says 
at the properties bequeathed to the 


daughter. To our mind the intention 
of the testator is plain from the lan- 
guage of the will 


T. To find out the effect of the 
` will before us we have to look to sec- 
tions 124 and T131 ofthe Indian Succes- 
sion Act, 1925. Section 124 says: 


_ “Where a legacy is given if a spe- 
cified uncertain event shall happen and 
no time is mentioned in the will for the 
occurrence of that event, the legacy 


eannot take effect, unless such event 


happens before the period when the 


fund bequeathed is payable or distri- 


butable.” 


8. Illustration (ii) to that sec- 
tion says: 

“A legacy is bequeathed to A, and 
in the case of his death without chil- 
dren, to B. If A survives the testator or 
dies in his lifetime leaving a child, the 
legacy to B does not take effect.” 


9. If S- 124 applies to the facts 
of the case, as we think it does, then it 
is clear that the legacy claimed by the 
appellant is unavailable as the con- 

plated contingency did not occur 
before the fund bequeathed was pay- 
able or distributable. Section 124 deals 
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with devolution. But as we shall pre- 
sently see S. 131 deals with divestment 
of an estate that had vested. Mr. Chag- 
la contends that the governing provi- 
sion is S. 131. That section says: 


“A bequest may be made to any 
person with the condition superadded 
that, in case a specified uncertain event 
shall happen, the thing bequeathed 
shall go to another person, or that in 
case a specified uncertain event shall 
not happen, the thing bequeathed shall 
go over to another person.” 


10. This section provides for 
the divestment of an estate which had 
already vested. It speaks of an estate 
going over to another person- As seen 
earlier clause 5 of the will is not a de- 
feasance clause. 


11. A case somewhat similar to 
the one before us came up for consi- 
deration before the Judicial Çommittee 
of the Privy Council in Norendra Nath 
Sircar, v. Kamal Basini Dasi, (1896) 
ILR 23 Cal. 563 (PC). Therein a Hindu 
at his death left three sons, the eldest 
of full age and the other two minors. 
In his will were the directions “My 
three sons shall be entitled to enjoy 
all the moveable and immoveable pro- 
perties left by me equally. Any one of 
the sons dying sonless, the surviving 
son shall be entitled to all the proper- 
ties equally”. Interpreting this clause 
the Judicial Committee held that those 
words gave a legacy to the survivors 
contingently on the happening of a 
specified uncertain event, which had 
not happened before the period when 
the property bequeathed was distribu- 
table, that period of distribution being 
the time of the testator’s death In 
arriving at this conclusion, the Judicial 
Committee relied on S. 111 of the 
Indian Succession. Act, 1865. That 
provision is similar to section 124 of 
the Indian Succession Act, 1925. 


12. For the reasons mentioned 
above we are in agreement with the 
courts below that the suit brought by 
the appellant is unsustainable. This 
appeal is accordingly dismissed with 
costs. 


Appeal dismissed. 
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AIR 1972 SUPREME COURT 642 
(V 59 C 124) © 


(From: Patna)* : 
P. JAGANMOHAN REDDY AND 
D. G. PALEKAR, JJ. 


Mahabir Sao, Appellant v. The 
State of Bihar; Respondent. | 


Criminal Appeal No. 216 of 1968, 
D% 5-1-1972. 
(A) I. P. C., S. 411 — Stolen pro- 
perty — Proof. ' (Para 4) 
The essential . requirement of the 
offence of receiving stolen property is 
that the property seized from the pos- 
session of the accused must be proved 
by the prosecution to be stolen. Crimi- 
pal Revn. No. 1062 of 1968, 'D/- 11-7- 
1958 (Pat.) Reversed. , (Para 4) 


Mr. S. N. Prasad, Advocate, for 
Appellant; Mr. R. C. Prasad, | Advocate, 
for Respondent. 


The following. Judgment of the 
Caurt was delivered by 


PALEKAR, J.:— In this jappeal by 
special leave the appellant! Mahabir 
Sao, has been convicted for the offence 
under section 411-IPC and:sentenced 
toisix months- rigorous imprisonment. 
THe conviction and sentence recorded 
by the learned Munsif Magistrate, 
Monghyr have been confirmed by the 
Sessions Judge in appeal. revision 


application filed by the appellant to 
the High Court was summarily dis- 
issed. 


2. The case against the appel- 
Tant was started on 'a complaint made 
byl Major M- A. Subhan, P. W. 3 who 

the Military Station Commander 
with his Headquarters at Jamalpur. On 
information given to him by Subedar 
Sayed Ismail, P. W. 4, he complained 
on| 27-6-1965 to the Police Station at 
Jamalpur that three G. I. pipes (Gal- 
Yahised Iron Pipes) were missing from 
the camp and some sweepers working 
in|the camp were suspected of the 
crime. On the same day the Officer 
in-charge of the Police Station S. L 
Suraj Prasad, P. W. 8 recovered one 
pipe from the place of one Fakira, 
father of Saryug Yadav, P. 'W. 1 and 
twb pipes from the Angan of :the house 
of the appellant. Saryug Yadav, P. W. 
1 explained that he purchased the pipe 
fr a person named Pooran on 25-6- 


*(Cri. Revn. No. 1062 of 1968, D/- 11- 
-1968 — Pat.) ' 
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1965. Thereafter the aforesaid Pooran 
and the appellant were challaned 
before the Munsif Magistrate, Second 
Class, Monghyr. Both Pooran and the 
appellant pleaded not guilty. Pooran 
was acquitted but the appellant was 
convicted under section 411-IPC and 
Sentenced as above. 


3. It is contended before us by 
the learned counsel for the Appellant 
that there has been a grave miscar- 
riage of justice because none of the 
courts cared to consider the appellant’s 
contention that the two pipes attached 
from his Angan were not Galvanised 
pipes but boiler pipes belonging to 
himself. It was the case of the pro- 
secution that three Galvanised Iron 
pipes had been stolen. and yet he has 
been convicted for being in possession 
of two boiler pipes which are absolu- 
tely different from Galvanised iron 
pipes. In other words, the contention 
has been that the two pipes attached 
from the Angan of the appellant were 
not stolen property at all and, there- 
fore, the conviction under section 411- 
IPC could not be sustained. 


4, That the above contention 
of the appellant had been put by him 
in the forefront is clear from the writ- 
ten statement which he had filed before 
the learned Magistrate. He specifical- 
ly contended that the pipes attached - 
from his possession were old boiler 
Pipes or tubes and not Galvanised iron 
Pipes and since the prosecution case 
was that three Galvanised iron pipes 
had been stolen, the identity of the 
stolen articles had not been establish- 
ed. However, both the learned Magis- 
trate and the Sessions Judge seem to 
have proceeded`on the assumption that 
Galvanised pipes were recovered by 
the police from the house of the ap- 
pellant. The learned Magistrate com- 
mences para 8 of his judgment with 
these observations: 

“Admittedly the G. L Pipes were 
recovered by Police from the house of 
Mahabir Sao in presence of P. W. 5 
Bindo and P. W. 6 Karu Tanti.” 
Similarly the learned Sessions Judge 
commences para 4 of his judgment 
with the following observations: 


“There can be no dispute that a 
theft of three G. IL pipes had taken 
place from the camp of the Railway 
Engineers at Jamalpur. There is also 
no dispute that two G..L pipes were 
recovered from the house of the appel- 
lant on the same day on which the 
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theft had been reported on.27-6-65.” 
It is obvious, therefore, that both the 
courts did not apply their mind to the 
question as to whether these pipes 
which are attached from the possession 
of the appellant were Galvanised iron 
pipes or boiler pipes- There is evidence 
on record to show that boiler pipes are 
different from Galvanised iron pipes 
asis clear from the evidence of Subedar 
Sayed Ismail, P. W. 4 on whose infor- 
mation the report had been made by 
his superior Major M. A. Subhan to the 
Police Station. He admits that Galva- 
nised iron pipes are different from 
boiler pipes. Yet he insists that the 
two pipes which are attached from the 
appellant’s house were Galvanised iron 
pipes. He was further asked whether 
the attached pipes were of the same 
diameter as the Galvanised pipes sup- 
posed to have been stolen which were 
described in the complaint as being 
' 91/2” in diameter. He agreed that in 
the complaint they were described as 
being 21/2” in diameter and that the 
pipes actually broughtin court were a 
little less than the same. He explained 
away the discrepancy by stating that 
the diameter was only approximately 
given. There is no substance in his ex- 
planation that the pipes were only 
a less in diameter because Major 
A. M- Subhan, P. W. 3 who had sent 
the complaint on the information even 
to him by Subedar Syed Ismail, P 

4 admitted after looking at the ines 
in court that they were ‘obviously’ less 
in diameter than the third pipe which 
was in court though the allegation was 
that all the three pipes were of the 
same diameter. Now if the two pipes 
attached from the appellant’s house 
were ‘obviously’ less than 2 1/2” in dia- 


‘ .meter, one is entitled to entertain a 


serious doubt as to whether those pipes 
were the same pipes about which the 
complaint had been lodged. More- 
over, as admitted bythe P.S.L -Suraj 
Prasad, P. W. 8 the attached pipes’ 
were old pipes and there was no dis- 
tinctive mark on them to suggest that 
they were the two pipes which had 
been stolen. It is an admitted fact that 
such pipes are commonly sold in the 
market and that the appellant had 
other pipes also with him. In the cir- 
cumstances we have no evidence ex- 
cept the ipse dixit of Major M. A 
Subhan and Subedar Sayed Ismail that 
the pipes brought in court were the 
two pipes which had been stolen. In 
the case of a common article like a 
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pipe -which does not bear any distinc- 


‘tive mark and which, again, is shown 


demonstrably to have a diameter which 
is.‘obviously’ less than the one descri- 
bed in the complaint, it will be diffi- 


‘cult to say that the property before the 


court was stolen property. This discre- 
pancy is further strengthened by the 
fact that it is the case of the appellant 
that the two pipes which were attach- 
ed from his house were not Galvanis- 
ed iron pipes at all but boiler pipes 
which are admittedly different from 
Galvanised iron pipes. Indeed Subedar 
Sayed Ismail does not agree that the 
pipes before the court are boiler pipes 
or tubes. But there is other evidence 
to show that they are boiler pipes or 
tubes. Defence witness No. 1 Fekan 
Sahu who is a worker in the Jamalpur 
Workshop has definitely asserted that 
these are boiler pipes. He is a Super- 
visor in the Copper-Smith shop of the 
Railway Workshop and can be depend- 
ed upon to know the difference be- 
tween boiler pipes and Galvanised iron 
pipes. That evidence finds support in 
the seizure memo Ext. 2/2 in which 
the P. S. L and the panchas have des- 
cribed the same as follows: 


“Two boiler pipes 15 feet long and 
2.1/2” in diameter.” 
When the P. S. L was asked to explain 
as to whether they were boiler pipes 
or Galvanised iron pipes he fumbled 
and, though insisting that they were 
Galvanised iron pipes, could not ex- 
plain how the description ‘boiler pipes’ 
crept in the seizure memo. He pointed 
out that in the seizure memo he had 
also described them as G. L pipes but 
that does not explain why he called 
them boiler. pipes. All this clearly 








which case it is difficult to 
the appellant could be convicted of the 
offence of receiving stolen property 
knowing or having reason to believe 
that it was stolen. The crucial points 
in this case for the courts to consider 
were: (1) Whether the two pipes 
court were stolen property and (2) 
whether the same had been attached 
from the possession of the appellant. If 
either of these points was not proved 
the offence could not be brought home 


appellant is entitled to be acquitted- 


5. In the result the; order of 
conviction and sentence is set aside 
and the appellant is the appel The. two 
pipes attached from the appellant shall 


be| returned to 
Appeal allowed. 
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1969), Respondents. 
Criminal Appeals Nos. Al and be 
of 11969, D/- 5-1-1972. 
Constitution of India, Article 136 
~-|Appreciation of evidence — Save in 
ex¢eptional circumstances, | Supreme 
Court will be reluctant to reappreciate 
the evidence with aiview to|)see whe- 
ther a different view of facts could bè 
taken. (Para 7) 
Mr- R. P. Kapur’ Advocate for Mr. 
L Shroff, Advocate, for ‘Appellant 

both the Appeals); Mr. Ol P. Rana, 
Adwocate, amicus curiae, for Respon- 
dents (In both the appeals). 
The following. Judgment 
Court was delivered by 


PALEKAR, J.:—- These|are ap- 
peals by Special leave by the State of 
Madhya Pradesh against the judgment 
and order of the High Court of Madhya 
Pradesh acquitting the three respon- 
dents. The respondent in the first 
appeal is ‘Budhiya s/o Devram Koli 
: the respondents in second appeal 

Sti Babu and Sukhiya, both sons of 
Shivram Koll These respondents 
z with seven others lhad been 


of the 





charged for offences under Sections 302 
324 r/w Section. 149, Indian Penal 
Code before the learned Additional 
Sessions Judge, Barwani. 
‘one of them was acquitte 
rest were convicted under Section 324 
r/w Section 149, Indian Pehal Code 
Six of them were also convicted under 


Seqtion 302 1/w Section 149, Indian 


*(Cri. Ref. No. 4 of 1968 and! Cri. Ap- 

als Nos. 163 and 170 of 1968, D/- 

6-8-1968 - Madh Pral, Indore 
ch.) | 


- KPYAP/A245/72/RGC_ | 
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and another (In Cr. A. No. 48. 
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Penal Code. These six were Budhiya, 
Sukhiva, Babu, Guhai, Sitaram and 
Akhadiya. Out of these six, Budhiya 
was sentenced to death while the 
other five were sentenced to life 
imprisonment. All nine appealed to 
the High Court and theré was a death 
reference by the learned Additional 
Sessions Judge against Budhiya. The 
cases were heard together and the 
High Court was.pleased-to acquit them 
all. The State Government has come 
to this Court by special leave against 
only the three respondents referred 
to above. 

2. According to the ‘prosecu- 
tion the incident out of which the case 
arose took place at about 5.30 p. m. on 
11-2-1968 in the field belonging to one 
Shiv Sahai about a mile away from. 
Pansemal- Prosecution witnesses. be- 


‘long to.the village Bandhara and the 


ten accused belonged to the adjoining | 
village Harniya. Admittedly, there — 
was enmity between the residents of 
these two. villages and it is alleged that 
this assault ‘on the villagers of 
Bandhara was the direct outcome of 

enmity. In the course of this 
assault three persons’ were injured. 
They were Ladkia, the, deceased, 
Bathubai, P. W..1 and Ter Singh alias 
Tersiya, P. W. 17. Ladkia was killed on 
the spot. Bathubai received an injury 
as a result of being hit with an arrow 
and Ter Singh was hit by a stone. The 
prosecution case is that these three in- 
jured persons along with some of their - 
relatives had gone that morning to 
the weekly market of Pansemal. Some 
Harniya residents had also gone to the 
market and it appears that there was 
some quarrel in the market- But on 
the intervention of the Police no harm 
was done. Late in the afternoon at 
about 5.00 p. m. the deceased Ladkia 


‘along with his relations including his 


brothers Lasiya, P. W. 16, Ter Singh 
P. W. 17, daughter-in-law Gunshibai, 
P. W. 18 and ‘sisters-in-law Bathubai, 
P. W. 1. and Gulabibai, P. W. 19 started 
returning to their village Bandhara. 
There are two ways to go to Bandhara, 
one is a foot track and the other is a 
cart track.: They were going by the 
cart track. About a mile away from 
Pansemal, when they were in the field 


. of Shiv Sahai, some 20 residents of 


Harniya armed with deadly weapons 
made a sudden attack on them. It is 
alleged that til this party from 
Bandhara reached the field, these resi- 
dents of Harniya were lying in wait 
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for them, concealing themselves be- 


hind a bandh in that field. They came 


out of the bandh and the story is that 
Bathubai, P. W. 1 was shot by an arrow 
below the abdomen by respondent 
Babu from a bow which he carried. 
Another arrow was shot by Babu or 
somebody else which hit Ladkia. 
Bathubaiaran away with the arrow 
after removing it from her abdomen 
but Ladkia could not run. The party 
ran helter skelter and in the meantime 
the assailants .closed in upon Ladkia 
who could not run. Stones were thrown 
and Ter Singh, P. W. 17 received a 
stone hit. The principal assailants of 
Ladkia were the present , respondents. 
Respondent Sukhiya gave the first 
axe blow on the neck of Ladkia. Res- 
pondent Budhiya gave another blow 
with the Phaliya alias farsa on the 
neck of Ladkia. Ladkia fell down and, 
then it is alleged, respondent Babu 
completely severed his head from the 
body with his axe and took the head 
in his hand. The others also assaulted 
Ladkia. One of them Kisan, whois no 
longer before us, is supposed to have 
cut the legs of Ladkia with his axe. 


3. Bathubai, P. W. 1 ran back 
to Pansemal which was a mile away. 
Pansemal is a biggish village having 
a Police outpost and a sub-treasury: 
Bathubai went to the Police outpost 
with the arrow in her hand. It is the 
prosecution case that the Head Con- 
stable who was in charge of the Police 
outpost was away but there were other 
Police constables at the outpost.’ Of 
these, Chetram, P. W. 8 and Devilal. 
P. W. 9 have given evidence in this 
case. Bathubai, it is alleged, told them 
that there was a quarrel between 
them and the residents of Harniya and 
that the latter had hit her with an 
arrow. On hearing this verbal report 
Police constable Chetram left the 
Police outpost to go to the Police 
Station, Khetiya, under which this 
outpost was functioning. The Police 
Station is about 7 miles from this out- 

post. - According to Chetram he 
boarded the bus for khetiya at about 
8.00 p. m. and on reaching Pansemal 
he made his report at about 8. 30 p. m 
That report is Ext. P-11. 


4. About half an hour after 
Bathubai had come to the Police Out- 
post at Pansemal, Gunshibai, P. W. 18 
also came there. According to Gunshi- 
bai she had seen the whole incident 
which culminated in the murder of 
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Ladkia. According to Devilal, P- W. 9 
who was at the Police Outpost, Gunshi- 
bai said that Harniya people had kill- 
ed Ladkia. .But.she did not name the 
persons who actually killed him. 
Thereupon, ‘he says, he went to the 
Naib Tehsildar, Mr. Mishra, who was 
living opposite to the Police Outpost 
and with him and Gunshibai he went 
to the field where Ladkia’s body was 
lying with his head missing. Nothing 
seems to have been done thereafter 
and the Party merely waited for the 
Police Sub-Inspector Shukla, P. W. 20 
to come to Pansemal for further inves- 
tigation. Sub-Inspector Shukla came 
to the Outpost at about 9.30 p.m. By 
that time the other witnesses namely, 
Lasiya, P- W. 16, Tersiya, P. W. 17 and 
Gulabibai, P. W. 19 had also come ta 
the Police Outpost and since Bathubai, 
P. W. 1 was the first to give informa- 
tion about the incident, her statement 
was recorded by Sub-Inspector Shukla 
as per Ext. P. 1 which was treated as 
the First Information Report in the 
Sessions Court. The usual investiga- 
tion was then carried on. Respondent 
Babu was arrested on 12-2-1968 and 
on his statement the severed head of 
Ladkia was recovered from the field 
of Shiv Sahaia short distance away 
from the place where the body of de- 
ceased Ladkia was found. On 15-2- 
1968 a Phaliya or Farsa was recover- 
ed at the instance of respondent 
Budhiya and an axe was recovered at 
the instance of respondent Sukhiya. 
That same day a Farsa and an axe were 
recovered at the instance of respondent 
Babu. It may be mentioned further 
that at the time of the arrest of res- 
pondent Sukhiya his Chaddi (half pant) 
Article B was attached as it appeared 
to be blood stained. We may say here 
only that we are not impressed by the 
Da of these recoveries- 

The defence was one of total 
denial. a4 The contention on behalf cf 
the accused was that they have been 
merely named because of enmity. 
It appears that lLadkia’s son one 
Koonga had murdered one Shambu, 
the brother of Budhiya. In respect of 
that murder Koonga, his father 
Ladkia and his brothers Lasiya, P. W. 
16 and Tersiya, P..W. 17 had been 
prosecuted but while Koonga was con- 
victed and sentenced for the murder, 
others were acquitted. There was also 
another criminal litigation between 
Tersiya, P..W. 17, on the one hand, 
and respondent Babu, Sukhiya and 
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Budhiya and others on the other, 
and in that case they appear to 





have been convicted under Sec- 
tion 323 r/w S. 149 and Sec- 
tign 148, Indian Penal Code. There 


also a criminal case between the 
residents of the two villages and in 
that criminal case, Lasiya, P.W. 16 was 
victed and sentenced for the offence 
der Section 325, Indian Penal Code. 
Having regard to this enmity between 
residents of the two villages it was 
bmitted that the prosecution wit- 
nesses who had not really’ seen the 
assault had falsely implicated the res- 
pandents and others. 
6. The High Court was of the 
view that the evidence was far from 
satisfactory and showed indications of 
deliberate concoction. The prosecu- 
tign witnesses speaking to the assault 
were all relations interested, in falsely 
i implicating as many. persons from 
Hevniya as possible, andin the absence 
ofj proper corroboration to their evi- 


dence which was discrepant in itself, 


nad conviction was possible. According- 
iy, the respondents were acquitted. 
7. ‘The only evidence on which 
the prosecution now relies is the evi- 
dence of .the supposed eye: witnesses. 
ey are five in number, Bathubai, P. 
1, Lasiya, P. W. 16, Tersiya, P. W. 
17, Gunshibai, P. W. 18 and !Gulabibai, 
P] W. 19. Bathubai was shot by an 
arrow and there can be no doubt that 
she had run to the Police Outpost. 
But there was considerable doubt as 
to} whether she had seen ‘either her 
own assailant or ‘the assailants of 
Ladkia. Her evidence to a large ex- 
tent was rejected by the learned 
Beh C Judge and we agree with the 





gh Court that her evidence is not 
ful. Tersiya, P. W. 17 had received 
a stone injury and his case is that 
although he had been hit by a stone 
he had seen the assault on Ladkia. 
te other three namely, Lasiya, P- W. 
16, Gunshibai, P. W. 18 and \Gulabibai, 
P.|W. 19 have not received any injurv 
but they say that they too had seen the 
assault on Ladkia. All these four told 
a uniform story as to how Iladkia was 
assaulted. Their uniformity even ex- 
tended to lies and improvements, as 
shpwn by the High, Court. ! But more 

portant than this is the doubt raised 

to the time when this assault took 
place and as to whether these witnesses 
were present to see the assault. It 
was contended for the defence that the 
ault did not take place at about 





State of M. P. v. Budhiya (Palekar J.) 


ALR 


5.30 p. m. as alleged by the prosecu- 
tion but very much later when it was 
quite dark- The sun set at about 
5.30 p m. on that day arid it must have 
been quite dark when the murder was 
committed. Secondly even assuming 
that these witnesses were accompany- 
ing Ladkia at the time, the nature of 
the assault described by the prosecu- 
tion was so terrible and ferocious that 


-the witnesses could not have remain- 


ed at the spot to see the assault nor 
could they have seen the assault from 
a.distance due to darkness. All the 
residents of Harniya were on inimical 
terms: with the deceased and the mem- 
bers of his family and, therefore, it 
was quite probable that not the res- 
pondents but some others might have 
committed the crime. That was the 
view which appealed to the High 
Court and in the appeal before us by 
special leave, in the absence of excep- 
tional circumstances, this Court will 
be most reluctant to reappreciate the 
evidence with a view to see whethera 
different view of facts could be taken. 

8. The time of the coming of 
Bathubai:to the Police Outpost. and 
making her report could have been 
properly fixed by reference to any 
contemporaneous entry made in the 
official registers of the Outpost. The 
Outpost at Pansemal is an important 
Outpost in charge of a Head Constable. 
Close by there is a Sub-Treasury 
under a Naib Tehsildar and the Naib 
Tehsildar Mr. Mishra was living in a 
house close to the Outpost. There is 
aguard provided forthe Sub-Treasury 
and it appears that on the day in ques- 
fion besides the regular guard the 
services of constable Chetram, P- W. 8 
had also been requisitioned as a 
Treasury guard. From the evidence 
of P. W. 8 Chetram and Devilal, P. W. 
9, there were at least three Police 
Constables at the Outpost and they 
were Devilal, Chetram and one Mishri 
Lal. They were all under the Head 
Constable Ram Shanker, who, it is 
stated, was away. It is, however, ad- 
mitted that there is a regular Rozna- 
macha maintained at the police Out- 
post. But the Roznamacha has not 
been produced in court on the ground 
that no entries were made therein 
with regard to the reports received. 
Some absurd and conflicting explana- 
tions have been given why the report 
made by Bathubai, P. W. 1 in the first 
instance and by Gunshibai, P. W. 18 in 
the second instance have not been 
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recorded in the Roznamacha. There is, 
therefore, considerable room for doubt 
as to whether Bathubai had come to 
the police Outpost at about 5.30 P.M. 
and Gunshibai some half an hour later. 
It is true that according to the police 
constables all that Bathubai said was 
that a quarrel had taken place between 
the residents of Harniya and Bandhara 
during the course of which she was 
hit with an arrow. The evidence shows 
that this report was regarded as suffi- 
ciently serious for Chetram to leave 
for the police station at Khetiya im- 
mediately. No record, however, has 
been kept about it. When later Gun- 
shibai came and reported the murder 
of Ladkia, no contemporaneous record 
of the report also was kept in the Roz- 
namacha and the evidence of Devilal, 
P. W. 9 in this respect is that though 
Gunshibai had told him that Harniya 
people had killed Ladkia, she did not 
mention any names. That story is 
rather difficult to believe. If, as stated, 
Gunshibai had seen the whole incident 
it is impossible to believe that police 
constable Devilal would not probe her 
with questions as to the names of the 
assailants or she would not give those 
names when questioned. Devilal’s case 
is that he immediately called on the 


Naib Tehsildar Mr. Mishra and told . 


him what Gunshibai had reported and, 
as a matter of fact,he and Mr. Mishra 
along with Gunshibai actually went to 
the scene of offence. It is surprising 
that even after this, no record of the 
report has been made in the Roznama- 
cha as to what action these constables 
at the police Outpost took. The evi- 
dence is further confusing. Chetram, 
P. W. 8 says that immediately after the 
report was made by Bathubai at about 
5.30 P.M. he left alone for Khetiya. On 
the other hand, Devilal says that he 
sent Bathubai along with constable 
Chetram to Khetiya. Chetram then 
says that when he was leaving the 
police outpost to go to Khetiya, another 
constable named Mishri-. Lal had 
started for the place of occurrence. 
That is not, however, what Devilal 
says. According to Devilal only after 
Gunshibai came sometime later and 
told him about the murder of Ladkia 
that he, in the company of Mr. Mishra 
and Gunshibai, went to the scene of oc- 
currence. Apart from this one fact 
which stands out in this case is that 
Chetram had actually left Pansemal by 
bus at about 8.00 P.M. and there can 
be no dispute about this because the 
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report which he made at Khetiya 
Police Station is at 8.30 P.M. It is not 
explained why after he received a seri- 
ous report of Bathubai at about 5.30 
P.M., Chetram actually boarded the 
bus at about 8.00 PM. The Out- 
post people could not have been 
unaware of the normal bus tim- 
ings. If the bus which took him to 
Khetiya was to come at about 8.00 P.M. 
it is very unlikely that Chetram would 
go away from the police Outpost to 
catch the bus at 5.30 P.M. Secondly he 
would have taken a bicycle and gone 
to Khetiya which was hardly 7 miles. 
All this, therefore, makes it very pro- 
bable that Bathubai might have come 
to the police Outpost much later proba- 
bly a short time: before 8.00 P. M. in 
which case there is considerable force 
in the defence contention that the 
assault, if any, must have taken place 
after it was quite dark. It is true that 
Bathubai had been hit with an arrow 


‘which would mean that the person 


who was wielding the bow and arrow 
must have been at some distance and 
from this distance the assailants must 
have been able to identify the person 
going by the cart track. That would 
show that there was some visibility. 
The persons who assaulted were not 
just robbers or highway men to whom 
the identity of their victims was im- 
material. There is no evidence that 
the victims were looted. Therefore if 
the assailants used bows and arrows 
from a distance, it is only reasonable 
to think that they knew their quarry. 
The arrow which actually hit Bathubai, 
may not have been intended for her. 
But the very fact that an arrow had 
been shot from some distance would 
go to show that the assailants knew 
which group of persons was coming. 
This is possible on two alternative 
bases. One is that the assailants could 
easily see the victims because there 
was day light. The other is that even 
after darkness they might have secret- 
ly kept a watch on their movement 
and when they actually passed through 
the field, they shot their arrows. In 
these circumstances it cannot be defi- 
nitely asserted that the assault may 
not have been after dark. If visibility 
was good it was indeed possible for the 
victims to see at least some of the 
assailants. But if it was dark at the 
time and there was a sudden attack by 
a large number of people, it is ex- 
tremely doubtful if Bathubai and the 
rest would be able to identify any of 
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the assailants. Moreover, if the assault 

d taken place in the manner describ- 

by these witnesses it is impossible 
to| believe that the witnesses would 
have been on the spot to see the man- 

r in which Ladkia had been murder- 
ed The prosecution story is that about 
20 persons emerged: from behind the 
bandh. They were’ armed with axes, 
Farsis, lathis and bows d arrows. 
the assault commenced with! the shoot- 
a of arrows and throwing, of stones. 





e party consisting of the prosecu- 
n witnesses started running on ac- 
t of the sudden attack. and they 
ran helter skelter. While two males, 
Tersiya and Lasiya,.ran towards a vil- 
e close by the three females are 
pposed to have run in the direction 
of, Pansemal and they reached there at 
erent points of time. And yet these 
pe witnesses profess to have remain- 
close to the place when Ladkia 
stepped running because he} was hit 
th an arrow and thereupon the res- 
mdents, principally, attacked him 
with axes and Farsis. Even during 
day time we could not have expected 
these witnesses, who were unarmed and 
incapable of resistance, to remain near 
spot where the assault on Ladkiya 
s taking place. If about 20 persons 
d taken part in the assault, as alleg- 
by them, we could hardly expect 
e witnesses to remain near about. 
ey would run away and though 
m a distance during the day time 
vey may be able to see the attack on 
dkia, it would be impossible for 
them to see the same if the jattack had 
baited made at night. From this stand 
int:-the question as to the time of the 
of the was very important and in view 
O 





the deficiencies in the evidence 
erred to above it would be very dif- 
fi ult to say that the assaultimust have 
tak 





place when there was still some 

light. The very fact th at Chetram 
leaves by bus at 8.00 P.M. would go to 
w that Bathubai must have come 

re very late and not at ‘about 5.30 
P.M. as alleged. The sun set at about 
5.30 P.M. and there might have been 
some little light for about half an hour 
thereafter. Thereafter it would be quite 
dark and we think’ the High Court 
would not be wrong in concluding that 
if|the attack had taken place at about 
7.30 P.M. or later, neither: Bathubai 
nar the other witnesses would be able 
to| identify the assailants. The Sub- 
Inspéctor of Police arrives at the Out- 
past at about 9.30 P.M. By, this time 
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all these witnesses had gathered at 
that place and it is easy to see from 
the first information recorded; Ext. 
P. 1. that Bathubai- was not merely 
stating what she had actually seen but 
what other witnesses also are suppos- 
ed to have seen. There is, therefore, 
intrinsic evidence to show that a 
definite case was: prepared before the 
Sub-Inspector of Police had arrived at 
the Outpost. If the prosecution wit- 
nesses were not able to see. their assai- 
lants, their suspicion would naturally 
fall on the residents of Harniya, espe- 
cially on those who were closely con- 
nected with the incidents which had 
given rise to criminal cases between 
the residents of the two villages. In 
the state of evidence which was before 
the High Court it cannot be said that 
the High Court came to an improper 
conclusion. 

In the result the appeals fail 


and are dismissed. 
Appeals dismissed. 
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M/s. Abeawal ee Corpora- 
tion and others, Appellants v. The As- 
sistant Collector of Customs, Calcutta 
and others, Respondents. ; 

Civil Appeal No. 357 of 1967, D/- 
17-1-1972. 


(A) Sea Customs ‘Act (1878), Sec. 19 
~~ Currency notes if goods within 
Sec. 19. : (Para 6) 


(B) Foreign Exchange. Regula- 
tion Act (1947), Sections 8, 23-A — 
Currency notes if goods within Sec. 19 
of Sea Customs Act. (Para 6) 


(C) Interpretation of Statutes — 
Legislative practice to incorporate by 
reference provisions of some other 
Act. (Para 6) © 


(A, B, C) It is well accepted legis- 
Tative practice to incorporate by refer- 
ence, if the Legislature so chooses, the 
provisions of some other Act in so far © 
as they are relevant for the purposes 
of and in furtherance of the scheme 
and objects of that Act. Merely be- 
cause the restrictions specified in Sec- 
tion 8 of the Foreign Exchange Regula- 
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tion Act are deemed to be prohibi- 
fions and restrictions under Section 19 
of the Sea Customs Act, those prohi- 
bitions and restrictions are not neces- 
sarily confined to goods alone but 
must be deemed for the purposes of 
the Foreign Exchange Regulation Act 
to include therein restrictions in res- 
pect of the articles specified in Sec- 
tion 8 thereof, including currency 
notes as well. Even if the currency 
‘notes are not goods, the restrictions 
prescribed in.Section 8 of the Foreign 
Exchange Act cannot be nullified by 
Section 23-A. thereof which incorpo- 
rates Section 19 of the Sea Customs 
Act. AIR 1964 Cal 347, Affirmed. 
(Para 6) 
- (D) Foreign Exchange Regulation 
Act (1947), Sections 8, 23-C Expln. — 
Firm if a person so as to be Jiable for 
conviction. (Para 7) 
(E) Sea Customs Act (1878), Sec- 
tions 167 (3), (8) and (37) — Firm if a 
person so as to be liable for convic- 
tion. (Para 7) 
(F) General Clauses Act (1897), 
Section 2 (42) — Definition of person 
if includes a firm. (Para 7) 
(D, E, F) Under the explanation 
to Section 23-C Foreign Exchange Re- 
gZulation Act a company for the pur- 
poses of that section is defined to mean 
any body corporate and includes a 
firm or other association of individuals 
and a Director in relation to a firm 
means a partner in the firm. Once 
it is found that there has been a con- 
travention of any of the provisions of 
the Foreign Exchange Regulation Act 
Tead with Sea Customs Act by a firm, 
the partmers of it who are in-charge 
_ of its business or are responsible for 
the conduct, of the same, cannot 
escape liability, unless it is proved by 
them that the contravention took place 
without their knowledge or they exer- 
cised all due diligence to prevent such 
contravention. AIR 1964 Cal. 347, 
Affirmed. . (Para 7) 
(G) Sea Customs Act’ (1878), Sec- 
tion 167 — Liability of the members 
of a firm. (Para 9) 
- (HM) Foreign Exchange Regulation 
Act (1947), Sections 8, 23-A — Liabi- 
lity of the members of a firm. 
(Para 9) 
(G, H) If from the facts and cir- 
cumstances of the case it could be rea- 
sonably inferred that it was a firm 
which was interested in sending the 
currency notes out of India in a 
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clandestine manner, that firm through 
its members was concerned in the at- 
tempt to transgress the restrictions 
under Section 8 of the Foreign Ex- 
change Regulation Act and thus liable 
to penal action by virtue of Sec- 
tion 23-A under the provisions of the 
Sea Customs Act. AIR 1964 Cal 347, 
Affirmed. (Para 9) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 28 (V 58) = 
(1970) 2 SCC 530 = 1971 Cri 
LJ 1, Girdhari Lal Gupta v. 
D. N. Mehta Asstt. Collector, 
Customs 
(1965) AIR 1965 SC 1072 (V 52) = 
(1965) 2 SCR 213 = (1965) 2 
Cri LJ 154, Radha Krishan 
` Bhatia v. Union of India i 
(1962) C. A. No. 492 of 1962, D/- 
14-9-1962 (SC), Additional 
Collector of Customs v. Sitaram 
Agarwal i 
(1959) AIR 1959 SC 375 (V 46) = 
(1959) Suppl. 1 SCR 274, 
Thomas Dana v. State of 
Punjab : 8 
Mr. B. Sen, Sr. Advocate, (M/s- 
Sadhu Singh, Jagmohan Khanna, R. N. 
Kapoor and S. K. Dholakia, Advocates, 
with him), for Appellants; M/s. G. L- 
Sanghi, B. Datta and S. P. Nayar, Ad- 
vocates, for Respondents. 


The following Judgment of the 
Court was delivered by 


P. JAGANMOHAN REDDY, J. :— 
This is an appeal by certificate under 
Article 133 (1) (b) of the Constitution 
against the judgment of the Calcutta 
High Court which dismissed an appeal 
from an order of the single Judge of 
that Court discharging a rule granted 
by it to the appellants calling on the 
respondents — the Collector of 
Customs ` and others — to show cause 
why certain orders passed under vari- 
ous sections of the Sea Customs .Act 
and the Foreign Exchange Regulation 
Act should not be quashed and why 
a written complaint made by the res- 
pondents under the Foreign Exchange 
Regulation Act and the Case pending 
in the Court of the Presidency Magis- 
trate, Calcutta, should not be stayed. 

a bee The appellant is a registered 
partnership firm carrying on business 
of importers, exporters, commission 
agents, brokers and general merchants. 
It consists of two partners, Girdhari 
Lal Gupta and Pooran Mal Jain. On 
the 25th October 1958, the Cashier of 
the appellant — Bhagwandeo Tiwari 
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handed over a consignment of wooden 
ease to the Swiss Airways at Dum 
Dum Airport for being sent by air 
freight to Hongkong. According to 
the consignment note, the consign- 
mérit was being sent by one Ram- 
ghawan Singh of Karnani ‘Mansions, 
Park Street, Calcutta, who in fact was 
a fictitious person. The Shipping Bill 
showed that the consignment purported 
to} contain Rassogolla, Achar, Papar 
and dried vegetables and it was being 
serit to one Ishwar Lal, 41 Wyndham 
St., Hongkong who is also alleged to 
bela fictitious person. After the con- 
signment was accepted and ;when the 
Customs examined it for clearance on 
25th October 1958 before its onward 
despatch to Hongkong, there was found 
concealed in a specially made secret 
cavity on the battens nailed to the inner 
sides of the case, Indian ‘Currency 
notes of Rupees 51,000/-. An investi- 
gation was ‘set on foot: and on 
Ze n January 1959 a search war- 
was issued by the Presi- 

de 5 Magistrate, pursuant. to which 
th Customs Officers caused a 
search to.be made ofthe office of 
the firm and the residences ofthe ap- 
pellant’s partners. In- the course of 
search account books and other docu- 
ments were seized. This investigation 
revealed that the Cashier, Bhagwan- 
deo Tiwari had signed the consignment 
note as Ramchandra which, as the 
subsequent writings showed, were in 
his) hand. Even the ‘consignment note 
appears to have been typed on the 
ruewriter of the appellant) firm. It 
further alleged that from a com- 
pafison of the consignment note with 
letter admittedly sent out by the ap- 
pe ant firm and signed by one of its 
es besa Girdhari Lal Gupta, it be- 

e 





c 
the office of the appellant, firm had 
contained entries, to shbw that 
Bhagwandeo Tiwari was othe person 
whp actually transported and booked 
the offending consignment in question 
4 that he made an entry of Rupees 
73 being the Air freight paid for 
transport to Hongkong which was 
the exact amount shown on the consign- 
t note. Bhagwandeo Tiwari, it 
was said, had in fact admitted that the 
account slip was in his handwriting, 
and that the expenses and: charges 
shawn therein were also found in the 
bodks of account of the appellant firm. 
In view of this evidence, the customs 
authorities served a notice on the ap- 


| 
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evident that the slip seized from - 
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pellant firm on April 2, 1959 by which 
after setting out in detail the aforesaid 
facts and after pointing out that the 
exportation of Indian currency out of 
India was in contravention of Sec- 
tion 8 (2) ofthe Foreign Exchange Re~ 
gulation Act, 1947 read with the Re- 
serve Bank of India Notification dated 
27-2-1951 as specified therein, it was 
asked to show cause and to produce 
within four days of the receipt of the 
notice, the permit, if any, of the Re- 
serve Bank of India, for export of the 
Indian currency and if it did not do 
so, it would be liable for prosecution 
under Section 23 (1) read ‘with Sec- 
tion 5 (2) of the Foreign Exchange Re- 
gulation Act. On 13-4-1959, the ap- 
pellant firm replied to the notice de- 
nying that the firm had anything 
to do with the despatch of the box con- 
taining currency notes; that it was not 
aware of any person by the name of 
Ramghawan Singh or Ishwar Lal, or 
that Bhagwandeo Tiwari had ever deg- 
patched the consignment in question 
or visited any Air Office in connection 
therewith. It may be mentioned eo 
passant that in the High Court, in the 
reply affidavit affirmed on 11-1-1960 to 
the affidavit in opposition, Girdhari 
Lal Gupta, one of the partners of the 
firm went even to the extent of de- 
nying that Bhagwandeo Tiwari was 
the Cashier of the firm, notwithstand- 
ing the fact that in the earlier reply to 
the show cause notice as also in the 
writ petition, it was tacitly assumed 
that he was the Cashier. 


3. Apart from the Criminal 
Prosecutions that were launched 
against the partners, in the penalty 
proceedings which were initiated by the 
aforesaid show cause notice, the firm 
was. held to be knowingly concerned 
in the offence and accordingly, a fine 
of Rupees 1,000/- was imposed on it 
under Section 167 (3). of the Sea 
Customs Act with a further personal 
liability of Rupees 1,000/~ under Sec- 
tion 167 (37) of the said Act. It was 
further fined Rupees 51,000/- under 
Section 167 (8) of the Act read with 
Section 23 (1) of the Foreign Exchange 
Regulation Act. Apart from these 
fines, the currency notes of Rupees 
51,000/- which were seized were con» 
fiscated. 


4. This order was challenged 
before the single Judge of tha 
Calcutta High Court who, as already 
stated, had issued a rule but later 
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discharged it. Against that order an’ 
appeal was filed but that also was dis- 
missed. Of the four points that were 
urged in that appeal, the first three 
have. been reiterated before us on be- 
half of the appellant, viz.:— - 

(1) Currency notes are not ‘goods’ 
and therefore the provisions of Sec- 
tions 167 (3), (8) and (37) of the Sea 
Customs Act are not attracted; 

(2) A ‘firm’ is not a legal entity 
and therefore it cannot be a ‘person’ 
within the meaning of any of the above 
provisions of law; 

(3) Even if a firm be a. person 
within the meaning of the said pro- 
visions no penalty can be imposed on 
the firm or any of its members unless 
it appears from the evidence that the 
members of the firm had consciously 
taken any steps to violate the provi- 
sions of law; even so only the parti- 
cular member against whom there 
ig evidence of guilt can be held liable. 

5. Before dealing with the 
above contentions it will be necessary 
to consider the relevant provisions of 
the Foreign Exchange Regulation Act 
as also those under the Sea Customs 
Act. Sections 8 (1), 23 (1) (a), (b) 
(1-A), 23-A, 23-B and 23-C of the 
Foreign Exchange Regulation Act 
and Sections 19, 167 (3), (8) and (37) of 
the Sea Customs Act are relevant for 
a purpose of this appeal. These 

are given below :— 

“8 (1). The Central Government 
may, by notification in the Official 
Gazette, order that, subject to such 
exemptions, if any, as may be contain- 
ed in the notification, no person shall, 
except with the general or special per- 
mission of the Reserve Bank and on 
payment of the fee, if any, prescribed 
bring or send into India any gold or 
silver or any currency notes or bank 
notes or coin whether Indian or 
Foreign. 

Explanation — The bringing or 
sending into any port or place in India 
of any such Article as aforesaid intend- 


ed to be taken out of India without be- > 


ing removed from the ship or convey- 
ance in which it is being carried shall 
nonetheless be deemed to be a bring- 
ing, or as the case may be sending 
into India of that Article for the pur- 
poses of this section. 

(2) x x x x x x 

23 (1). If any person contravenes 
the provisions of Section 4, Section 5, 
Section 9 or sub-section (2) of Sec. 12 
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or of any rule, direction or order made 
thereunder, he shall 
{a) be liable to such penalty not ex- 
ceeding three times the value 
of the foreign exchange in res- 
pect of which the contravention 
has taken place, or five thousand 
rupees, -whichever is more, as 
may be adjudged by the Direc- 
tor of Enforcement in the man- 
. ner hereinafter provided, or 
(b) upon conviction ._by a Court, be 
punishable with imprisonment 
for a term which may extend 
to two years, or with fine, or 
with both. 
23 (1-A) Whoever contravenes — 
(a) any of the provisions of this Act 
or of any rule, direction or 
order made thereunder, other 
than those referred to in sub- 
section (1) of this section and 
Section 19 shall, upon convic- 
tion by a Court, be punishable 
with imprisonment for a term 
which may extend to two years, 
or with fine, or with both; 
{b) any direction or- order made 
under S. 19 shall, upon convic- 
t tion by a Court, be punishable 
with fine which may extend to 
two thousand rupees. 
23-A. Without prejudice to the 
provisions of Section 23 or to any 
other provision contained in this Act, 


' the restrictions imposed by sub-sec- 


tions (1) and (2) of Section 8, sub~sec- 
tion (1) of Section 12 and Clause (a) 
of sub-section (1) of Section 13 shall 
be deemed to have been imposed under 
S. 19 of the Sea Customs Act, 1878 
(8 of 1878), and all the provisions of 
that Act shall have effect accordingly 
except that S. 183 thereof shall have 
effect as if for the word ‘shall’, therein 


the word ‘may’ were substituted. 


23-B. Whoever attempts to con- 
travene any of the provisions of this 
Act or of any rule, direction or order 
made thereunder shall be deemed to 
have contravened that provision, rule, 
direction or order, as the case may be. 

23-C (1). If the person committing a 
contravention is a company, every per- 
son who, at the time the contravention 
was committed, was in-charge of, and 
was responsible, to the company for 
the conduct of the business of the com- 
pany as well as the company, shall be 
deemed to be guilty of the contraven- 
tion and shall be liable to be proceeded 
against and punished accordingly; 
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Provided that nothing |contained 
in this sub-section shall render any 
su¢h person liable to: punishment, if he 
proves that the contravention took 
place without his knowledge or that 
he| exercised all due diligence to pre- 
vent such contravention. | 


, (2) Notwithstanding anything con- 
tained in sub-section ©, where a con- 
trapention under this Act :has been 
co itted by a company ‘and it. is 

ihe that the contravention has 

en place with the consent or con- 
nivance of, or is attributable to any 
neglect on the part.of, any director, 
manager, secretary or other] officer of 
the company, such director, |] manager, 
secretary. or other officer shall be 

(Contd. on Colmn. 2). 
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deemed to be guilty of that offence 

and shall be liable to be proceeded 

against and punished accordingly- z 
Sea Customs Act; 


"19, The Central Governmeih 
may from time to time, by notification 
in the official Gazette, prohibit Or res- 
trict the bringing or taking by sea or 
by land goods of any specified des- 
cription into or out of India across any 
customs frontier as defined by the 
Central Government. f 


167. The offences mentioned in the 
first column of the following schedule 
shall be punishable to the extent men- 


tioned in the third column of the same 


with reference to such offences res- 
pectively :— 





Offences . 


a 
TT. i 


f goods, or knowingly keep or 
onceal, or knowingly pel it or 
procure to be kept or concealed, 
any goods shipped or landed, or 
intended to be shipped or |landed, 
contrary to Provisions of this Act; 


ci aid in the shipment or landing 


r 

if any person be found is have 

been on board of! any vessel lia- 
le- to confiscation on account of 
e commission of an joffence 


der (No. 4) of this section, while 
ch vessel is within any bay, 
iver, creek or arm _ of the sea 


which is not a port for-the ship- 
ic and landing; of goo 
8. any goods, the import tion or 
ioe of which is for the 





e being prohibited or restrict- 
d by or under Chapter IV of this - 
be imported ‘into or |export- 
éd from India contrary to such 
rohibition or restriction; or 
any attempt be 'made| so to 
port or export any such goods; 


r 
if any such goods be found in any’ 
ackage produced: to any: officer 
te Customs as containing no such 
oods; or 
any such goods, or any. 4utiable 
oods, be found either before or 
fter landing or shipment to have 
een concealed in any mahner on 








Section of Penalties, 
this Act to 
which 
offence has 
reference. 
2 3 


3. Le any person ship..or land EETA General such person shall be 


lable to a penalty not 
exceeding one tho 
rupees, n 


nb i 


such goods shall be Tia- 
ble to confiscation; and 


18 & 19 


any person concerned in 


any such offence shalf 
be liable to, a penalty 
not exceeding three 


times the value of the 
goods, or not exceeding 
one thousand rupees.. 
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board of any vessel within the ` 
limits of any port in India; or 

if any goods, the exportation of 
which is prohibited or restricted 
as aforesaid, be brought to any 
wharf in order to be put on board 
of any vessel for exportation con- 
trary to such prohibition or restric- 
tion. 

37. If it be found, when any goods 
are entered at, or brought to be 
passed through, a customhouse, 
either for importation or exporta- 
tion, that — ` 
(a) the packages ïn which they 
are contained differ widely from 
the description given in the bill- 
of-entry or application for passing 
them; or 


(b) the contents thereof have been 
wrongly described in such bill or 
application as regards the denomi- 
nations, characters, or conditions 
according to which such goods are 
chargeable with duty or are being 
imported or exported; or i 


(c) the contents of such packages ` 
have been mis-stated in regard to 
sort, quality, quantity ‘or value; or 


(d) goods not stated in the bill- 
of-entry or application have been 
’ concealed in, or mixed with, the 
articles specified therein, or have 
apparently been packed so as to 
deceive the officers of Customs, 


and such circumstance is not ac- 
counted for to the satisfaction of 
the Customs-Collector.” 


6. A perusal of these provisions 
would show that no gold or silver or 
any currency notes or Bank notes or 
coin, whether Indian or foreign, can 
be sent to or brought into India, nor 
can any gold, precious stones or Indian 
currency or foreign-exchange other 
than foreign exchange obtained from 
‘an authorised dealer can be sent out of 
India without the general or special 
permission of the Reserve Bank of 
India. These restrictions by virtue of 
section 23A of the Foreign Exchange 
Regulation Act are deemed to have 
been imposed under section 19 of the 
Sea Customs Act and all the provisions 
of the latter Act shall have effect ac- 
cordingly, except -section 183 thereof 


2 3 


such packages, together 

. with the whole of the 
goods contained therein, 
shall be liable to confis- 
cation, and every per- 
son concerned in any 
such offence shall be 
liable to a penalty not 
exceeding one thousand 
rupees. 


86 & 137 


shall have the effect as if for the word 
‘shall’ therein the word ‘may’ were 
substituted. What section 23A does is 
to incorporate by reference the provi- 
sions of the Sea Customs Act by deem- 
ing the restrictions under section 8 of 
the Foreign Exchange Regulation Act 
to be prohibitions and restrictions 
under section 19 of the Sea Customs 
Act. The contention is that since sec- 
tion 19 restricts the bringing or taking 
by Sea or by land goods of any speci- 
fied description into or out of India, 
these restrictions are not applicable 
to the bringing in or taking out the 
currency notes which are not goods 
within the meaning of that section, 
and, therefore, the appellant is not 


fullty of any contravention of section 
19 jof the Sea Customs Act and cannot 
be jsubjected to the penal provisions of 
the said Act. This argument, in our 
view, is misconceived, because firstly, 
it is a well accepted Legislative prac- 
to incorporate by reference, if the 
Legislature so chooses, the provisions 













hat Act and secondly, that miy 
ause the restrictions specified in 
ion 8 of the Foreign Exchange 





and restrictions are nót neces- 
y confined to goods alone but must 
deemed for purposes of the 
im Exchange Regulation Act to 
ude therein restrictions in respect 
of the articles specified in ‘section 8 
thereof, including currency i notes as 
well. The High Court thought that 
there is no definition of goods in the 
General Clauses Act and that contain- 
ed the Sale of Goods Act which ex- 
cludes money is inapplicable inasmuch 
as that Act was a much later statute 
‘than the Sea Customs Act. It is, how- 


ever, unnecessary to consider this as- 
pect because even if the ‘currency 
motes are not goods, the restrictions 





prescribed in section 8 of the Foreign 
Exchange Act cannot be nullified by 
section 23A thereof which incorporates 

ction 19 of the Sea Customs Act. We 


cannot attribute to the Legislature the 


a to obliterate one ¡provision 
y lanother provision of the same Act. 
On| the other hand, we construe it as 
clea the object of the Act which 
is to restrict the import into or export 
outi of India of currency notes and to 
punish contraventions of such restric- 
T. The second contention that 
ae the firm is not a legal entity, 





it not be a person within the mean- 
ing| of Section 8 of the Foreign Ex- 
change Regulation Act or of section 167 
(3), (8) and (37) of the Seal Customs 
Act, is equally untenable. There is of 
co , no definition of ‘person’ in 
either of these Acts but the definition 
in section 2 (42) of the General Clauses 
Acti 1897, or section 2 (3) of the Act of 
1868 would be applicable to the said 
Acts in both of which ‘person’ has 
been defined as including any company 
or association or body of individuals 
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whether incorporated or not. It is of 
course contended that this definition 
does not apply to a firm which is not 
a natural person and has no legal exis- 
tence, as such clauses (3), (8) and (37) 
of section 167 of the Sea Customs Act 
are inapplicable to the appellant firm. 
In our view, the explanation to S. 23C 
clearly negatives this contention, in 
that a company for the purposes of 
that section is defined to mean any 
body corporate and includes a firm or 
other association of individuals and a 
Director in relation to a firm meansa 
partner in the firm The High Court 
was clearly right in holding that once 
it is found that there has been a con- 
travention of any of the provisions of 
the Foreign Exchange Regulation Act 
read with Sea Customs Act by a firm, 
the partners of it who are in-charge of 
its business or are responsible for the 
conduct of the same, cannot éscape 
liability, unless it is proved. by them 
that the contravention took place with- 
‘out their knowledge or they exercised 
all due diligence to prevent such con- 
travention. 


8. There is, also no warrant for 
the third submission that unless it ap- 
pears from the evidence that members 
of the firm had consciously taken any 
steps to violate the provisions of law 
and even then only the particular 
members against whom there is evi- 
dence of guilt, can alone be held lia- 
ble. This contention was said to be 
based on a decision of this Court in 
Radha Krishan Bhatia v. Union of 
India, (1965)2 SCR 213 = (AIR 1965 
SC 1072) that as the ‘person concern- 
ed’ specified in section 167 (8) of the 
Sea Customs Act is the person actual- 
ly involved or engaged or mixed up in 
contravening the restrictions imposed 
under the Foreign Exchange Act or the 
Sea Customs Act, he must be the per- 
son who must be shown to be actually 
concerned. That was also a case 
under section 167 (8) of the Sea Cus- 
toms Act where, in fact, a number of 
gold bars held to be smuggled were 
recovered from the person of the ap- 
pellant. The single Bench of the Pun- 
jab High Court had allowed the Writ 
Petition of the appellant on the ground 
that the Collector had not recorded a 
finding that the appellant was con- 
nected with the act of smuggling gold 
into the country. This finding was set 
aside on a Letters Patent Appeal and 
the writ Pen was dismissed. This 
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Court held that the concern of the ap- 
pellant in the commission of the of- 
fence must be at a stage prior to the 
completion of the offence of illegal 
importation of gold into the country. 
The mere finding of fact recorded by 
the Collector of Customs about the 
smuggled gold being recovered from 
the person of the appellant was not 
sufficient to conclude that’ the appel- 
lant was concerned in the illegal im- 
portation of gold into the country and, 
therefore, liable for penalty under sec- 
tion 167 (8) of the Act. What the order 
of the Collector of Customs must show 
is that he had considered the question 
of. the person being concerned in the 
commission of the offence of illegal 
importation of the goods. It should 
further indicate that the matters he 
had considered had a bearing on the 
question and the reasons for his arriv- 
ing-at that conclusion. This has really 
no bearing on the question before us 
because under section 23B, even an 
attempt to contravene any of the pro- 
visions of the Act or of any rule, 
direction or order made thereunder 
shall be deemed to have contravened 
that provision, rule, direction or order 
as the case may be. In respect of this 
very incident where the petitioners 
were prosecuted it was held by this 
Court in Girdhari Lal Gupta v. D. N. 
Mehta, Assistant Collector of Customs, 
(1970) 2 SCC 530 =. (AIR 1971 SC 28) 
that Girdhari Lal Gupta, one of the 
two partners and Bhagwandeo Tiwari, 
Cashier, have been rightly convicted 
under the provisions of the Foreign 
Exchange Regulation Act for contra- 
vention of the restrictions imposed 
under section 8 (2) read with section 
23 (1A) of the Foreign Exchange Regu- 
lation Act. In that case it was conten- 
ded that there is no evidence to 
show thatthe contravention took place 
with the knowledge of Girdhari Lal 
Gupta or that he did not exercise due 
diligence to prevent such contraven- 
tion. That contention was negatived 
because he had not only stated under 
section 342, that he alone looks after 
the affairs of the firm but it had been 
found that there were entries in his 
account books. It is true, that the 
relevant provisions of the Sea Customs 
Act are penal in character and the 
burden of proof is on the Customs au- 
thorities to bring home the guilt to the 
person alleged to have committed a 
particular offence under the said Act 
by adducing satisfactory evidence. But 
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that is not to say that the absence of 
direct evidence to connect a person 
with the offence will not attract the 
penal provisions to establish the guilt 
in a criminal proceeding of the type 
which the customs authorities have to 
take. The evidence of the kind which 
has been adduced in this case would 
be sufficient to lead to the conclusion: 
that the partner of the firm was in- 
terested in or involved in attempting 
to export Indian currency notes out of 
India. As observed by this Court in 
Thomas Dana v. The State of Punjab, 
(1959) Supp 1 SCR 274 = (AIR 1959 
SC 375), while dealing with section 167 
of. the Sea Customs Act, that ‘All ceri- 
minal offences are offences but all 
offences in the sense of infringement 
of Law are not criminal offences. Like- 
wise, the other expressions have been 
used in their generic sense and not as 
they are understood in the Indian 
Penal Code or other laws relating to 
criminal offences. - . .Out of more than 
82 entries in the schedule to S. 167, 
it is only about a dozen entries which 
contemplate prosecution in the crimi- 
nal sense, the remaining entries con- 
template penalties other than punish- 
ments for a criminal offence”. 


9. In the Additional Collector 
of Customs v.- Sita Ram Agarwal, 
(1962) CA No. 492 of 1962, D/- 14-9- 
1962 (SC), to which the High Court has 
referred, while dismissing the appeal 
from the judgment of the Calcutta 
High Court, this Court had stated that 
“the High Court was right when it 
observed that if any one is interested 
or consciously takes any step whatever 
to promote the object of illegally 
bringing bullion into the country, then 
even if no physical connection is esta- 
blished between him and the thing 
brought, he will be guilty.” In that 
case, the respondent, Sita Ram Agar- 
wal who was seen moving in the com- 
pany of one Bhola Nath Gupta on the 
western pavement of Jatindra Mohan 
Avenue, Calcutta, had proceeded in 
the direction of a Taxi which had come 
to the place where they were, and on 
a signal being flashed, a chinese na- 
tional alighted therefrom, shook hands, 
with the respondent after which all the 
three boarded the taxi. A police cons- 
table who was on the spot raised an 
alarm and secured the respondent and 
his companion: with the help of the 
members of the public All of them 
were taken to the police station for 


a S. C. 
the purpose of interrogation but the 


Chinese national tried to get jaway and 


st to run. He was chased and 
eventually secured. Before: his ap- 
prehension, however, he was seen to 
drop three packets which were found 
tojcontain 23 bars ofillicit :gold. The 
pondent was charged as a person 
“eoneerned in the offence of attempting 
to import contraband gold under sec- 
tion 167 (8) of the Sea Customs Act. 
The High Court while holding that 
there was no evidence to establish that 
he| was in conscious relation: with the 
gold, observed, “in order that a person 
may be said to be so concerned, some 
bis have to be proved which will esta- 





that he was in conscious relation 
the gold in one or other of the 
several successive steps preceding its 
al receipt into the country”. In 
order that he was concerned in the 
offence, the High Court further point- 
ed! out that there need be no physical 
connection between ‘the gold and the 
person charged and “if the offence did 
not relate to his being concerned in 
the importation of the gold, ‘but relat- 
` edjto his having something to do with 
smuggled gold, the position might have 
been different”. The facts of the in- 
stant case clearly disclosed, as was 
ol ed by the High Court, “a well 
aig plan”. We have earlier stated 
that the currency notes were secreted 
ina cavity and were sought to be des- 
patched out of the country in a, pack- 
age which ostensibly looked innocuous, 
containing eatables. The manner in 
which the attempt was made was ta 
-wink the Customs officials and 
pe their detection. Further, the 
ignor and the consignee! were not 
wn as real persons but were ficti- 
so that even if the attempt to 
smuggle out of the country ‘the cur- 
cy notes was detected, the real per- 
could not be traced. THe charges 
expenses incurred in connection 
the despatch found in the entries 
the books of account of | the firm 
edd the same as those relating to the 
ding package which was being 
espatched to Hongkong. The freight 
Tore in the account slip is the 
ct amount which appears on the 
msignment note in; respect of that 
offending package. The amount sought 
to be sent is half a lakh of rupees 
which can hardly be’ within the means 
of the Cashier, leading- to the inesca-~ 
pable inference that the firm through 
its partners was concerned in the 
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attempt to transgress the restrictions 
under section 8 of the Foreign Ex- 
change Regulation Act and liable to 
penal action by virtue of section 23A 
under the provisions of the Sea Cus- 
toms Act. On these facts as establish- 
ed, the High Court came to the conclu- 
sion and in our view rightly, that it 
was not unreasonable to infer that it 
was the firm which was interested in 
sending the currency notes out of India 
in a clandestine manner. 

10. In this view, the appeal has 
no merits and it is. dismissed with 


Appeal dismissed. _ 
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(From Bombay)* 
A. N. RAY AND D. G. PALEKAR, JJ. 
Ramgopal, Appellant v. State of 
Maharashtra, Respondent. 
' Criminal Appeal No. 143 of 1971, 
D/- 29-11-1971. 

_ (A) I. P. C., Sec. 302 — Murder by 
poisoning — Administration of poison 
— When can be inferred. (Para 15) 
r In a case of death by poisoning it 
is only when the motive is there and it 
is proved, that the deceased died of 
the poison in question, that the accus- 
ed had that poison in his possession 
and that he had an opportunity to ad- 
minister the poison to the deceased that 
the Court can infer that the accused 
administered the poison to the deceased 
resulting in his death. (Para 15) 

In the instant case neither motive 
nor administration of poison nor its 
possession was proved and hence accus- 
ed was acquitted. Criminal Appeal 
No. 284 of 1970 and confirmation case 
No. 3 of.1970, D/- 24-12-1970 (Bom, 
Nagpur Bench), Reversed. 

: j ` (Paras 16, 17, 18, 

. ` 22, 23, 24) 
___ (B) Evidence — Appreciation of —. 

Criminal case — Motive. 
(Para 18) 


If in a criminal case motive as a 
circumstance is put forward it must 
be fully established like any other 
incriminating circumstance. (Para 16) 
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*(Cri. App. No. 284 of 1970 and Con- 
firmation Case No. 3 of 1970, D/- 
24-12-1970 — Bom, Nagpur Bench.) 
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Mr. A. S. R. Chari, Sr. Advocate 
(Mr. B. R. G. K. Achar, Advocate, with 
him); for Appellant; M/s. H. R. Khanna 
and B. D. Sharma, Advocates, for Res- 
pondent. 


: The Judgment of the 
delivered by 

PALEKAR, J.:— The appellant 
Ram Gopal is sentenced to death for 
the murder of one Zingrooji Sitaram 
by poisoning. This sentence was pass- 
ed by the learned Sessions Judge, 
Nagpur and was confirmed by the 
High Court of Bombay (Nagpur 
Bench). The appellant has come to this 
Court by special leave. 

2. The deceased Zingrooii Sita- 
ram who was about 60 years old at the 
time of his death was living in a house 
in the Telipura locality, Itwari Nagpur. 
He had a wife named Tulsabai who 
bore him four children. After selling 
his land at Dharampuri, a place in 
Ramtek Tehsil, he- purchased a plot 
near Kamal Talkies in Kadhi Bazar 
locality of Nagpur, for Rupees 6,750/- 
about 9 years before the offence. He 
purchased it in the name of his wife 
Tulsabai and after erecting a tempo- 
rary shed thereon, leased it out to a 
tenant by name Abhiman Mahar. 
After some time, the tenant was evict- 
ed and then the deceased installed a 
fodder cutting machine in that shed. 

3. ° Appellant Ram Gopal deals 
§n fodder and thus developed contacts 
with the deceased. He was living at 
that time near the Panchpaoli Police 
Station for about a year before the 
offence. He became friendly with the 
deceased. The accused is a family 
man with a wife, one daughter and 
three sons. The appellant frequently 
visited the house of the deceased. 

4, The deceased Zingrooji 
wanted cash for the education of his 
sons and .to finanace his business. He 
put up the plot, purchased by him, 
for sale and the appellant offered to 
purchase it for Rupees 10,000/-. On 
December 5, 1967 Tulsabai, at the in- 
stance of the deceased, executed a regis- 
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tered sale deed for Rupees 10,000/~ in 
the Office of the Sub-Registrar, 
Nagpur. The document showed that 
the amount of’ consideration of Rupees 
10,000/- had been already’ received. 
After the execution of the sale deed, 
the necessary mutations were made in 


. the Municipal and Improvement Trust 


records in favour of the appellant and 
Possession was delivered to the appel- 
lant immediately.. The appellant con- 


` structed a Kacha house over the plot 


and started living therein with 


family. 


5. It is the case of the prose- 
cution that although the sale deed 
showed that the amount of considera- 
tion had been paid, that was not a 
correct statement of facts. The ap- 
pellant had not paid anything but 
had promised to pay the amount with- 
in six weeks of the execution of the 
sale deed. The deceased kept on press- 
ing the appellant to pay, but the appel- 
lant put him off on one pretext or the 
other. 

6. It was further alleged for 
the prosecution that on 7-10-1968 the 
appellant promised Zingrooji to pay 
the amount on the next day and so he 


- called him to his residence in the 


morning at about 8.00 a. m. Accord- 
ingly, after telling his wife that he was 
going to the appellant’s _ house for 
fetching the amount, the deceased left 
the house at about 7.30 a.m He 
called his son Gajanan to accompany 


. him but as Gajanan had some other 


work the deceased left the house alone. 
The distance between the house of the 
deceased and that-of the appellant is 
about a mile. The way to the appel- 
lant’s house lies along the house of one 
Jangloo. The deceased met Jangloo 
and told him about his mission. He 
also requested Jangloo to accompany 
him to the appellant’s house asking 
him that he may remain somewhere 
on the road side while the deceased 
himself went to the house of the ap- 
pellant for receiving the money. After 
they reached the house, Jangloo ré- 


mained outside taking care not to be 


conspicuous and the deceased entered 
the courtyard of the appellant, which 
had a fence of bamboo slits. There was 
a khatla (Got) in the courtyard on 
which the deceased took his seat. The 
appellant was in the house and he was 
seen having conversation with the de- 
ceased. In a short while the appellant 
went inside and returned sometime 
later. His wife came out with a cup 
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placed in a saucer which she gave to 
the appellant who handed over the 
same| to the deceased. Apparently, it 
cup of tea. No sooner had the 
ed drained the contents of the 
cup and kept it on the floor, he start- 
ed feeling giddy and restless. He then 
on the cot. Immediately the ap- 
t brought water in an aluminium 
er and gave it to the’ deceas- 
ed. Only some portion. of the contents 
of tumbler went down the throat 
of the deceased and some spilled out 
of his mouth. Immediately thereafter 
the appellant picked up his bicycle and 





after telephoning to the Police Station, . 


went/to the Police Station. The mes- 
sage given by the appellant on the 
phone was received at about 9.10 A.M. 
by oe Head Constable in-charge of 
Panchpaoli Police Station and was duly 





recorded in the Station Diary. Immedi- 
ately; another Head Constable Ganesh- 
lal Ramlal accompanied by the appel- 


lant left forthe house of the appellant. 
There he saw the deceased lying on 
the cot in a moribund condition. Gane- 
shlal| Ramlal immediately arranged to 
send |Zingrooji to the Hospital. But by 
the e they reached the Hospital, 
Zingtool was dead. His death was 
reported immediately to the Police Sta- 
tion. 


who had remained behind after send- 
ing the deceased to the Mayo Hospital 
examined the spot and the surround- 
ings. 
ing unconscious. Ganeshlal noticed 
vomit of the deceased near the cot. He, 
therefore, made a panchnama and col- 
lected the vomit for analysis. The ap- 
pellaht produced the tumbler in which 
he had served water to the deceased. 
was some water still left in it. 
tumbler and the water were 
attached for analysis. = 


$: P. S. L Dongre noticed at 
about 11.00 A.M. that there was an èn- 
try in the Station diary regarding the 
acci PEA death of Zingrooji. He, 
therdfore, went to the Mayo Hospital 
for conducting the inquest of the dead 
body! By that time, Head Constable 
Ganeshlal prepared the panchnama of 
the scene of offence and the ‘articles 
seized by him, At the time of inquest, 
poisoning was suspected and 'so the 
body, was delivered to the Medical 
ess for post-mortem. P. S. |I.. Don- 
gre thereafter went to the house. of 
the appellant for the search of poison. 


i Head Constable Ganeshlat 





where the deceased was found ly- 
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The house was searched. Nothing in- 
criminating was found except a few 
pieces of paper with traces of some. 
whitish substance. These pieces showed 
traces of Sodium Nitrate, which, how- 


ever, was not the substance used as - 


poison in this case. 


§. Dr. Humaney who performed 
the post-mortem examination suspected 
death by poison. He, therefore, pre- 
served the viscera in two bottles—one 
labelled “stomach and its contents” and 
the other labelled “liver, spleen, kid- 
ney and small intestines”. The viscera. 
was sent to the Chemical Analyser Mr. 
Sakharam Tukaram Sarote, Assistant 
Chemical Analyser who made an ana- 
lysis of the contents. The results of the 
analysis were described as follows: 

“Kerosene oil and organo chloro 
compound which may be from an in- 
secticide were detected.” 


10. The case for the prosecu- 
tion was that the appellant had admi- 
histered some insecticide in kerosene 
oil either through the tea or the water 
given to the deceased and it was as a 
result of the poisonous insecticide that 
Zingrooji had died. The prosecution 
further alleged that the appellant had 
administered this’ poison because the 
deceased was pressing him for the 
money. 


li. The appellant pleaded nob 
guilty. He admitted that between 8.00 
A.M. and 9.00 A.M. the deceased had 
come to his house and was sitting on 
the khatla in his courtyard. At that 
time the deceased appeared to be sli- 
ghtly intoxicated. Within about 5 to 
10 minutes, the deceased vomitted and 
appeared to collapse. The deceased 
asked for water to wash his mouth and 
so a tumbler of water was given to 
him. The deceased tried to wash his . 
mouth with the water but was unsteady 
and shaky. The water fell on his 
clothes and immediately the deceased 
dropped down on the cot. Thereafter 
the appellant went to the Police Station 


-and made his report. 


12. ` The High Court which sub- 
stantilally agreed with the findings of 
the learned Sessions Judge, found the 
following circumstances established: 

1. That the deceased had a griev- 
ance against the appellant because he 
had not paid the consideration for the 
sale deed and while the deceased was 
pressing him for the money the appel- 
lant was merely giving empty 
promises. 
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2. That the appellant had called 
him that morning for the purposes of 
collecting money. 

3. That the deceased was hale and 
hearty and had not taken any food or 
drink before he left his house and 
reached the house of the appellant at 
about 8.00 A-M. or sometime later. 

4. That at about 8.30 A.M. the ap- 
pellant offered the deceased a cup 
with a saucer the contents of which 
were swallowed by the deceased. 

5, After the deceased drank the 
contents from the cup, the deceased 

/ became restless and started rolling on 
the cot. Soon thereafter he became 
unconscious. 

6. According to medical evidence 
an organo chloro compound may cause 
death from between 20 minutes to four 
hours. The deceased had died on the 
way to the Mayo Hospital a little after 

- 9.30 A.M. 

7. The contents of the viscera 
showed that it contained organo chloro 
compound which is a deadly poison. 

8. The conduct of the appellant 
fmmediately after the deceased became 
unconscious was as follows: 

(a) the appellant set up the theory 
of suicide in his report to the police; 

(b) the appellant did not share 
with the deceased the contents of the 
cup and saucer and 

(c) while he did not produce the 
cup and saucer, the 
produced a tumbler with water. 

13. It is contended before us 
on behalf of the appellant that the 
High Court has misread and misap- 


prehended the evidence and consequ~ 


ently there has been a grave miscar-~ 
riage of justice. It is submitted, there- 
fore, that the findings of the High 
Court are liable to be reviewed by this 
‘court. 

14. The case depends entirely 
upon circumstantial evidence. In Han- 
umant v. State of Madhya Pradesh, 
1952 SCR 1091 = (AIR 1952 SC 343) 
this court had oecasion to consider how 
circumstantial evidence should be dealt 
with. After pointing out that in such 
eases there is always the danger that 
‘conjecture or suspicion may take the 
place of legal proof, the court recalled 
the warning addressed by Baron Alder- 
son to the jury in Reg. v. Hodge, (1838) 
:2 Lawin 227. “The mind was apt to 
take a pleasure in adapting circumst- 
ances to one another, and even in 
straining them a little, if need be, to 
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force them to form parts of one con- 
nected whole; and the more ingenious 
the mind of the individual, the more 
likely was it, considering such mat- 
ters, to overreach and mislead itself, 
to supply some little link that is want- 
ing, to take for granted some fact con- 
sistent with its previous theories and 
necessary to render them complete.” 
And then the court proceeded to ob- 
serve: i 


“It is well to remember that in 
cases where the evidence is of a cir- 
cumstantial nature, the circumstances 
from which the conclusion of guilt is 
to be drawn should in the first inst- 
ance be fully established, and all the 
facts so established should be consis- 
tent only with the hypothesis of the 
guilt of the accused. Again, the circum- 
stances should be of a conclusive nature 
and tendency and they should be such 
as to exclude every hypothesis but the 
one proposed to be proved. In other 
words, there must be a chain of evi- 
dence so.far complete as not to leave 
any reasonable ground for a conclusion 
consistent with the innocence of the 
accused and it must be such as to show 
that within all human probability the 
os aaa have been done by the accus- 


15. Further, this court, in Dha- 
rambir Singh v. State of Punjab, Cri. 
App. No. 98 of 1958, D/- 4-11-1958 (SC) 
dealing with a case of poisoning ob- 
served that where the evidence is cir- 
cumstantial the fact that the accused 
had motive to cause death of the de- 
ceased, though relevant, is not enough 
to dispense with the proof of certain 
facts which are essential to be provea 
in such cases. Three questions arise in 
such cases, namely (firstly), did the 
deceased die of the poison in question? 
(secondly), had the accused the poison 
in question in his possession? and 
(thirdly), had the accused an opportu- 
nity to administer the poison in ques- 
tion to the deceased? It is only when 


‘the motive is there and these facts are 


all proved that the court may be able 
to draw the inference, that the poison 
was administered by the accused to 
the deceased resulting in his death. 


16. We shall first deal with 
the motive .part of the accused. On this 
part of the case, there is the evidence 
of Tulsabai, P. W. 1, Ansuyabai, P. W. 
2, Jangloo, P. W. 3 and Govindrao 
Ghavghave, P. W. 7. The sale deed 
dated 5-12-1967 is at Ext, 5. The con- 





sideration of Rs. 10,000/- was admit- 
tedly| not paid before the Sub-Regis- 
trar at the time of the registration. But 
the sale deed specifically mentions that 
the amount had been received! at the 
time lof the execution of the deed by 
the vendor Tulsabai. Contrary to this 
recital in the sale deed the case is put 
forward thatthe amount had not been 
received at all. It is alleged by. Tulsa- 
bai her evidence that on the night 
of. pene sale deed when she asked her 
husband Zingroo whether he received 
the. ous price. of the plot, her husband 
told her that the accused promised to 
par and half month later and he 





oing to get that money from his 
athe in-law. Tulsabai spoke about 
this Ghavghave, P.. W. 7 who was 
her neighbour and relation. Ghavghave 
expressed surprise that they ‘should 
have | transferred the plot without 
receiving the consideration amount. He; 
therefore advised the deceased Zin- 
groo take immediate action for the 
recovery of the price. No action was, 
however. taken. We are merely told 
that |-Zingroo was demanding the 
amount from time to time but he was 
being| put off on one pretext:or the 
other. Some sort of evidence was pro- 
duced] to show that the appellant was 
not really so financially sound| as to 
collect Rs. 10,000/- and pay them. That 
09 would make it more ‘proba- 





ble that the sale deed would not be 
executed without receiving ‘the consi- 
n Neither party was rich 
enou The plot was ‘required to be 
sold because Zingrooji wanted money 
for the education of his children and 
for financing either his own or his 
wife’s|) business. It could not be also 
said t 
with rooji that he could have that 
much] of confidence in'him as to exe- 
cute the sale deed without receiving 
the Phor They had known each other 


derati 


only for a year before the event and 
though it may be that they knew each 
other lin the course of the trade, there 
is ei ees to show that Zingrooji would 
have d confidence in the ;appel- 
lant. | It is further to be noted that at 
the e of the registration of the docu- 
ment Tulsabai was not only accompa- 
nied by her husband but also an Advo- 
cate. |Immediately after executing the 
sale deed even the mutations were 
effected in favour of the appellant and 
possession delivered. If the considera- 
tion Had not been received, at, least 
delivery of possession could have been 
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at the appellant was so intimate ; 
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delayed. There is, therefore, consi- 
derable doubt as to whether there is 
substance in the evidence that the 
amount of the sale price had not been 
received. The High Court does not ap- 
pear to have been very much satisfied 
about the alleged non-payment, but 
thought that the deceased had a grie- 
vance that he had'not been paid. For 
this reliance was placed on the evi- 
dence of Ansuyabai, P. W. 2 whose 
fodder cutting machine was not far 
away from the house of the appellant. 
Only an open piece of land divides the 
two. She says that she had seen Zin- 
grooji frequently coming to the appel- 
lant and he had told her that he had 
not received the price of the plot from 
the appellant. She also says that the 
appellant Ram Gopal had also told her 
that he had not paid the price of the 
plot to the deceased. One doubts whe- 
ther the appellant would tell her that 
he had not paid the price. Suggestions 
have been made in the cross-examina- 
tion that she was not on good terms 
with the appellant and though the sug- * 
gestions have been denied, the detailed ` 
manner in which she has tried to sup- 
port the prosecution case against. the ` 
appellant on every point makes her 
evidence suspect. Jangloo the other 
witness, as it will bė seen later on, is 
not also a reliable witness, According 
to him the source of his knowledge 
that the amount of sale deed had not 
been paid, was Zingrooji himself. It is 
on the evidence of such witnesses that 
the High Court came to the conclusion 
that Zingrooji had a grievance that he 
had not been paid. We do not see how 


if he had already been paid; he could 


have a grievance. Such a grievance 
being absolutely unfounded cannot be 
regarded as probably existing. Ghav~ 
ghave, we know, had advised Zingroo- 
ji and his wife to take immediate action 
for recovery. But not even so much as 
a notice of demand was sent by them 
though Zingrooji died 10 months later. 
On the other hand, we have evidence 


- to show that apart from Zingrooji mak- 


ing any claim against the appellant, 
the appellant was making a demand of 
Rs. 1,500/-. When the inquest pancha- 
nama was held on 8-10-1968 a regis- 
tered letter in an envelope was found 
in the left side pocket of the shirt of 
the deceased. The letter is Ext. 25 and 
the envelope is Ext. 26. The letter is 
dated 25-8-1968 and seems to have 
been delivered to the deceased on 26- 
9-68 that is to say about 10 or 12 days 
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before the alleged offence. In this let- 
ter the appellant accuses Zingrooji and 
his relations of goondaism and makes 
the following demand: 

“You are informed that you had 
taken Rs. 1500/- on-credit. I had sent 
a notice before to pay the interest on 
that amount but you refused the notice 
and returned. Again you are informed 
that in case you failed to return my 
amount with interest within 7 days, a 
civil suit will be filed and you are lia- 
ble with costs.” 


The learned Sessions Judge igs come 
to the conclusion that such a notice 
had been given by the appellant and 
it had been received by Zingrooji on 
26-9-1968. The point of this letter is 
that there had been a clear break in 
the relations between the appellant 
and Zingrooji because the appellant 
had accused him of goondaism and had 
also informed him in that letter that 
he was sending a copy of the letter to 
the Police Station. In spite of receiv- 
ing such a notice Zingrooji does not 
send a reply to the same and claim the 
amount which he was saying was due 
from the appellant. In this connec- 
tion it may be further noted that Ghav- 
shave says that just a week before his 
death, he had advised the deceased that 
he should take legal action but on that 
occasion also the deceased told him 
that the appellant would be paying his 
money. Apparently this talk must 
have taken place after the appellant’s 
notice had been received by Zingrooji. 
Having regard, therefore, to the very 
indifferent manner in which Tulsabai 
and Zingrooji were pursuing their 
claim to the sale price, one doubts very 
much whether there is any truth in 
the allegation that the sale price had 
not been received. by Tulsabai. In any 
case, if motive as a circumstance is put 
forward in a criminal case, it must 
like any other incriminating circums- 

tance be fally established. It is not 


possible to hold having regard to the 
probabilities of the case that the motive 





alleged by the prosecution is fully. 


astablished. 

17. Even assuming that the 
amount had not been paid by the ap- 
pellant, we do not think that it can be 
a motive for the crime. The claim, if 
true, would not disappear with Zin- 
srooji’s death. The sale deed was exe- 
cuted by Tulsabai and she could al- 
ways make the claim against the ap- 
pellant. There was no obvious advan- 


concentrates 
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tage in doing away with Zingrooji, be- 
cause Tulsabai and her grown up chil- 
dren were quite capable of making a 
demand as they have actually done- 
after the death of Zingrooji and, hence, 
there can be no reasonable motive for 
the murder of Zingrooji 

18.. The evidence with regard 
to the alleged administration of poison 
has left many gaps in the case. There 
is no evidence whatsoever that the ap- 
pellant had any Organo Chloro com- 
pound in his possession. In Taylor’s 
Principles and Practice of Medical 
Jurisprudence Vol. II Twelfth edition 
we have a section on Chloro com- 
pounds at pages 451 to 453. It appears 
that many chloro-compounds have 
been synthesized as insecticides and 
pesticides. The more common disin- 
festors are: (1) D. D. T., (2) Gamme- 
xane Lindane (3) Benzene hexachlo- 
ride, (4) Pentachlorophenol, (5) Aldrin, 
(6) Chlordan, (7) Dieldrin, (8) Endrin 
etc. It is said that these insecticides 
and pesticides are easily available in 
the market. As the book notes, all 
these are strong stomach and contact 
poisons to insects. They are not highly 
poisonous to man though they can be 
absorbed readily through the skin. 
Acute poisoning may occur whena 
chloro-compound like D. D. T. is taken 
in considerable dosage by mouth, espe- 
cially when dissolved in certain organic 
solvents. In sublethal dosage gastro- 
enteritis and vague nervous symptoms 
develop rapidly and pass off with equal 
rapidity irrespective of treatment. It 
is further noted that in lethal dosage, 
as in suicides or in children drinking 
by accident, death can 
follow within an hour—in convulsions. 
The leafned author further observes: 
“It is possible, therefore, to absorb a 
fatal dose suicidally but it is not likely 
to occur accidentally, or to be used 
with intent to murder. A number of 
eases have occurred in which subs- 
tances of this class have been admi- 
nistered with intent to injure or 
annoy.” : 

19. The prosecution had exa- 
mined Dr. Deshpande, P. W. 4 who at 
the time was the Professor and head 
of the Pharmacological Department, 
Medical College, Nagpur. Apart from 
saying that pesticides are poisons, that 
they are not soluble in water and that 
endrin is a deadly poison, he did not 
say much in his evidence. In his cross- 
examination, however, he admitted 
that pesticides sprayed on standing 


r sprayed on orchards might leave 


pr sp or mixed for preserving grains 
He added, how- 


ehind some trace. 





- ever, that this was his layman’s sur- 











ise. This only goes to show that the 
Doctor had not studied in depth the 
mature of these poisons. When exa- 
ed in the High Court under S, 428 
riminal Procedure Code he stated 
at organo chloro compounds when 
ey are prepared in water wettable 
r in the emulsion form can be given 
milk or tea. He was not sure whe- 
er the person who takes that com- 
und will or will not get that smell. 


ent of Health, Education and Wel- 
are Public Health Service), he stated 
hat vomitting is uncommon in endrin. 
e could not give his opinion whether 
the case of other organo! chloro com- 
unds there would be vomitting or 
ot. He then cited the passage from 
e above -hand-book which related to 
episode where contaminated bread 
as been eaten. The results noticed 
ere mild illness involving í ess, 
eakness of the legs, abdominal dis- 
mfort and nausea but usually not 
omitting. It is on this passage that 
Doctor relied for his ‘opinion that 
omitting is uncommon in endrin. He, 
owever, admitted - that if the person 
ho was administered organo chloro 
ompound in a liquid form and if he 
soo vomits, then there would 
traces of that compound in the 
omit. He also admitted that he would 


e the reaction would start because 











act administration of the drug and 
e starting of the symptoms in human 
Though in his edrlier 


in kerosene, 
efore the High Court he admitted that 
rgano chloro compound can be mixed 
ith kerosene and other solvents. He, 


a. In the case of endrin he added 

at 0.2 to 0.25 gram per kilogram 

t the weight of the person is suffi- 
ent to cause convulsion in a man. 

20. The evidence of the Assis- 

t Chemical Analyser Mr. Sakharam 
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iot be able to say exactly after what. 


ne does not have the data about the. 


ALR 


Tukaram Sarote, P. W. 10 is that he 
did not find any poison either in the 
tumbler which contained the water 
nor in the vomit scrapings. However, 
after analysing the viscera which had 
been sent to him, ‘he found kerosene 
oil and organo chloro compound which 
in his view might be from insecticides. 
He produced Ext. 38 which contained~ 
the results of his detailed analysis. But 
the same which is couched in scientific 
terms does not appear to have been ex- 
plained either in the Trial Court or in 
the High Court. We asked the learn- 


.ed Counsel for the State if he could 


shed any light on the same but he was 
unable to do so. It may be, however, ° 
noted that Mr. Sarote in his cross-exa- 
mination admitted that he- had not 


‘measured the quantity of kerosene and 


chloro compound found in the viscera, 


21. Neither Dr, Deshpande nor 
Mr. Sarote impressed us as authorities 
on the subject of organo chloro com- 
pounds or their effects as poisons on 
the human system. Pesticides are very 
commonly used in households. Pesti- 
cides like D. D. T, Gammexane etc. are 
easily available in the market and are 
used for various purposes,. especially, 
in urban households. The possibility of 
the same being found in. the human 
system is not completely eliminated. 
Mr, Sarote has not measured the quan- 
tity actually found in the ‘viscera and 
that in our opinion is a serious defici- 
ency in the present case. We have al- 
ready referred to Taylor’s opinion that 
it was possible to absorb a fatal dose . 
suicidally but it is not likely to occur” 


we 


accidentally, or to be used with intent 


to murder. The reason obviously is 
that the taste or the smell is so repul- 
sive especially when taken with kero- 
sene as solvent, that unless it is self 
administered as in the case of suicide 
it would neither be swallowed either 
by accident or used with intent to mur- 
der. Taylor has noted that Dr. Hill 
had estimated the mean lethal dose 
for man to be between 150 and 600 mg. 
per kilogramme bodyweight and the 


‘accepted view seems to be that it was 


more likely to be nearer the maximum. 
figure, that is 600 mg. per kilogramme 
depending to some extent upon the. 
solvent used. Taylor has reported the ` 
case ofa market gardener’s labourer 
who had a concentrated emul- 
sion of D. D. T. and who was found 
dead within an hour as in the present 
case. The autopsy of that labourer 
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showed that there was 6 ounce residue 
found in the stomach. The residue 
contained 20 per cent. D. D. T. in 
methyl-cyclohexanone and the amount 
of D. D. T. swallowed was estimated 
at 34 g. which was the equivalent of 
500 mg. per kilogramme bodyweight. 
Two things are apparent from -this 
case. One is that if a person-dies 
within about an hour of the adminis- 
tration of the poison, the residue would 
be found in the stomach at the time of 
autopsy and secondly about 34 gms. of 
D. D. T. would require to be swallow- 
ed in order to cause death within one 
Hour. Indeed constitutions vary and 
more or less lethal does may be neces- 
sary in particular cases for causing 
death. But there can be no doubt that 
a large quantity of poison in emulsion 
form would have to be imbibed ` be- 
fore death may result. In the case 
with which we are dealing we have 
absolutely no idea as to the quantity 
of the poison imbibed or whether what 
was imbibed was sufficient to cause 
death, -Lesser quantities, though 
imbibed, do not cause death and Mr. 
Sarote has not explained whether the 
solution of Kerosene and Chloro com- 
pound which he found was negligible 
or lethal. The deceased, according to 
the High Court died of this poison, 
which in its opinion must have been 
administered to him through tea. It 
has not been explained as to whether 
if a lethal dose of a chloro compound 
dissolved in Kerosene is administered 
in a cup of tea the victim while drink- 
ing it would not be repelled either by 
its taste or smell To add to it, there 
is the evidence of the victim having 
vomitted immediately after drinking 
the tea and that vomit was sent to the 
Chemical Analyser for analysis. Dr. 
Deshpande admits that in such a case 
the vomit should show the presence of 
the chloro compound. But Mr. Sarote 
has stated that on an analysis of the 
vomit, he did not find any poison 
The High Court has brushed aside 
this important circumstance by saying 
that the vomit was not really vomit 
but possibly it might be a portion of 
the water which was given through the 
tumbler. According to the High Court 
some of it might have fallen on the 
ground and some on the shirt and this 
was described as vomit. We do not 
think that such a view was justified. 
Vomit is vomit, and everybody knows 
what it is. It is described as 
vomit in the panchnama and it 
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had been sent to the Chemical 
Analyser. The same had been 
scraped from the ground on which 
it had fallen. A portion of this vomit 
had fallen on the shirt and even the 
Doctor who performed the post-mortem 
has noted in his post-mortem examina- 
tion that the shirt which had been 
sent to him was partly soiled and 
stained with “vomitting matter’. The 
shirt was not sent to the Chemical 
Analyser probably because some part 
of the same vomit which was scraped 
from the earth had been sent. But 
there can be no doubt at all that the 
Investigating Officers and the Panchas 
would not describe mere water as 
vomit, nor. would the ‘Doctor describe 
what he found on the shirt as “vomit- 
ting matter”. Now ifthe vomit did not 
disclose any trace of chlorocom- 
pound immediately after the tea con- 
taining it was swallowed that would 
indeed be a very important circumst- 
ance in favour of the appellant. It would 
mean that the chloro compound, if 
any, must have been already there in 
the stomach before the tea was taken. 


22. Even the oral evidence 
with regard to the administration of 
the tea in a cup and saucer does not 
appear to be convincing. The impor- 
tant witness is Jangloo, P. W. 3. He 
had accompanied the deceased but was 
watching from a distance. his ex- 
amination-in-chief, he stated that 
while sitting by the side of the road, 
he saw the daughter of the accused go- 
ing out with a pot, and returning with 
the pot and handing it over to the ap- 
pellant. He thoughtthat it contained 
milk. Then the appellant went inside 
the house. Thereafter the deceased 
went inside the courtyard and sat on 
the Khatla (cot). The appellant came 
-out and sat in a chair pear the khatla. 
When they were talking, the wife of 
the appellant brought a cup placed*in 
a saucer and handed it over to the ap-` 


-pellant. The appellant offered the 


same to the deceased. The deceased 
then drank it, which according to the 
witness, must have been tea 
Immediately after drinking it, accord- 
ing to the witness, the deceased be- 
came restless and he saw the wife of 
the appellant fetching a tumbler of 
water. She gave the tumbler to the 
appellant who gave it in the hand of 
the deceased. The accused could not 
lift the tumbler to his mouth, it spilled 
over his body and the tumbler 





dropped from his hand. The cross- 
amination of this witness, however, 
ows that he has very much improv- 
his story. The Police had record- 
d his statement that same jevening but 
in that statement, Jangloe had not 
c 





ted anywhere about the serving 

a cup by the appellant' a the de- 
ased. On the other hand, his case 
was that as soon as the deceased had 
occupied a seat on the berich and the 
pellant sat in a chair nearby, appel- 
lants wife brought a white tumbler 
d gave it to the appellant. The 





appellant offered that: tumbler 
tb the deceased but! the de- 
ceased declined. Thereafter, accord- 


g to Jangloo in his statement before 
e Police, two females of the house 
forcibly caught hold of the deceased by 
is hands and the appellant emptied 
e contents of the tumbler into the 
outh of the deceased. It: is rather 
cult to see how the witness of this 
ind can at all be believed. The High 
urt - thought that there; was really 
; ay discrepancy. But: with|/all respect, 
e discrepancy and contradictions are 
glaring that no Court can afford to 
nies them. The other witness is 
Ansuyabai, P. W. 2. In the normal 
course this witness could not have 
seen from her house what was happen- 
fe and so to account for her presence 
h 





ar the house of the appellant, she 
ated that when she was sitting near 
r fodder cutting machine where a 
Sian of fodder was. being unloaded, 

e heard a loud exchange jof talk be- 
een the appellant and the deceased 
grooji. She thought that] they were 
quarrelling with each other. - So she 
‘went ahead and reached the door of 
the appellant’s house. On: coming to 
the door, she saw no quarrel. All that 
e saw was that Zingrooji ‘was sitting 


fo 





g over a cup placed in a: saucer to 
e deceased. She thought it to be a 
p of tea. Zingrooji drank from the 
p and immediately afterwards he 
became shaky and started: rolling on 
the cot. Then the appellant brought a 
tumbler and administered its contents 
ae deceased Zingrooii. [Some por- 
tion of the contents of the tumbler 
went down the throat of the deceased 

d some spilled out of his ‘mouth. If 
tea read the whole of the evidence of 
kiiy witness, she leaves the impression 

t she is a sort of omnibus witness 
put up with a view to give ` evidence 
in the case.on all conceivable points 

- | 
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a cot and the appellant | was hand- 


_ A.L R. 


which are damaging to the accused. 
She has even spoken about the finan- 
cial condition of the appellant. The 
witness, however, did not notice how 
her evidence with regard to the occa- 


sion which brought her near the-appel-- 


lants house is self-contradictory. 
She was engaged in unloading. the 


| 


truck of fodder some distance away ~ 


from that place. She could not have 
seen what was happening in the appel- 
lant’s house. If the appellant was 
quietly offering the cup of tea and the 
deceased was drinking it, she could not 
have heard the loud exchange of words 
between the appellant andthe deceas- 
ed. So she invented the story that she 
heard loud exchange of talk between 
the appellant and the deceased from 
which she got the impression that they 
were quarrelling. Even Jangloo does 
not say that they were quarrelling. 
In the nature of things, if the appel- 
lant intended to quietly administer 

poison he would not have raised a 
quarrel to attract the notice of others. 
Therefore, the story of loud: exchange 
of words and quarrelling was. deli- 
berately invented by this woman to 
account for her presence at the house 
of the appellant. We do not think that 
in a case of murder, we can safely 
accept this sort of evidence. There- 
fore, the story too, namely that some- 
thing was given in a cup, cannot be 
believed. When the Police came later, 
there is no evidence that any cup was 
attached. The assertion on behalf of 
the prosecution is that the offending 
cup might have been removed by the 
appellant or the other members of the 
family and possibly concealed or des- 
troyed. This is, however, merely a 
conjecture. The fact is that the story 
of administration of poison in a cup 
of tea cannot be regarded as proved. 


23. Some reliance was placed 
on the conduct of the appellant after 
the deceased collapsed on the cot. It 
appears that he first telephoned to the 
Police Station from a neighbours 
house and then went to the Police 
Station on a bicycle. The message he 
gave onthe phone at 9.10 a.m. was re- 
corded in the diary of the Station and 
is Ext. 43. The message says that some 


a 


money ofthe appellant was duefrom . 


Zingrooji. That some days earlier 
the appellant had served a notice on 
Zingrooji to pay the amount and that 
on that day at: about 8.30 a. m 
Zingrooji came to the appellant’s 
house and said that he would pay him. 
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Thereafter the appellant offered tea to 
Zingrooji. Zingrooji asked for water 
from the appellant. On the water 
being given,- Zingrooji put some 
medicine in that water and the water 
became black and Zingrooji drank that 
water. He held the hand of Zingrooii 
but some water still remained in the 
pot. In other words, the prosecution 
- relied upon this information to suggest 
that the appellant had suggested that 
Zingrooji had committed suicide. and 
this he must have done because he had 
a guilty conscience. Since we have 
discarded the evidence of the alleged 
eye witnesses, one cannot say whe- 
ther this message given on the 
phone immediately after the dece- 
ased had collapsed, was in ac- 
cordance with facts or was invent- 
ed through sheer panic. The tum- 
‘bler containing the water was pro- 
duced before the police immediate- 
ly after the complainant returned 
from the Police Station but the same 
did not show any traces of poison. It 
is not unlikely that Zingrooji had 
- taken something in the water which 
the appellant at that time simply 
thought was a medicine. It may also 
be that having seen that the man was 
collapsing at his door step, the appel- 
lant invented the story. However that 
might be, this conduct cannot be taken 
as* an. incriminating circumstance 
against the appellant, since the prose- 
cution itself has failed to establish the 
case properly. 

24. In the result, we allow the 
appeal, set aside the conviction and 
sentence and acquit the accused. He 
may be released forthwith unless re- 
quired in any other case. 
. Appeal allowed. 
Y —— 
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J. M. SHELAT AND H. R. 

KHANNA, JJ. 

Nagendra Nath Mondal, Petitioner 
v. The State of West Bengal, Respon- 
dent. f 

. Writ Petition No. 308 of 1971, D/- 
13-1-1972. 

(A) Constitution of India, Art. 32 
= Habeas corpus — New plea — Plea 
mot raised in petition. (Para 5) 

Plea not raised in petition allow- 
ed to be raised at the stage of hearing 
on grounds that it was a habeas corpus 
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petition and was made by the peti- 
tioner from jail. (Para 5) 

(B) West Bengal (Prevention of 
Violent Activities) Act (President’s Act 
19 of 1970), S. 3 — “Public order” — 
Meaning. (Para 10) 

The expression “public order” is 
not defined under the West Bengal 
Act and hence the decisions under the 
Preventive Detention Act (1950) deli- 
neating the sphere of “public order” 
from those of “maintenance 
and order” and “the security of the 
State” are relevant for determining 
the extent of the expression “public 
order”. (Para 10) 

(C) West Bengal (Prevention of 
Violent Activities) Act (President’s 
Act 19 of 1970), S. 3 (2) (b) — Mischief 
by fire and by explosive substance on 
Property of an educational institution. 


_ (Para 13) 
(D) Penal Code (1860), S. 425 — 
Mischief, (Para 13) 


(C+D) Where an accused trespasses 
into an educational institution, burns 
its record and books, threatens its 
staff with evil consequences and puts 
a bomb therein, the object obviously 
is to create a scare so that neither the 
teaching staff nor the pupils would 
dare attend it for prosecution of stu- 
dies. These acts constitute not merely 
mischief under S. 425, Penal Code but 
also constitute mischief which would 
disturb or is likely to disturb public 
order. Case law. discussed. (Para 13) 

(E) Constitution of India, Art. 22 
(2) — Representation made by detenu 
— Delay in disposal. (Para 15) 

' (Œ) West Bengal’ (Prevention of 


‘Violent Activities) Act (President’s Act 


19 of 1970), S. 8—Representation made 
by detenu — Consideration of—Delay. 
(Para 15) 

Where the Government has spent 
certain time in inquiries as to the situa- 
tion in the locality, the nature of and 
the circumstances in which detention 
was found necessary, the previous his- 
tory of the person detained etc. the 
time so spent before deciding the re- 
presentation of the detenu does not 


constitute delay. (Case law discussed). 


(Para 15) 

Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 675 (V 57) = 
(1970) 3 SCR 225 = 1970 Cri LJ 
743, Jayanarayan Sukul v. State 

of West Bengal . 14, 15 
(1970) AIR 1970 SC 814 (V 57)= 
(1970) 3 SCR 360 = 1970 Cri 


of law | 





| 


Í 
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843, S. K. Saha v. Commr. 
ofi Police, Calcutta 
(1970) AIR 1970 SC 852 (V 57, = 
(1969) 2 SCR 635 = 1970 Cri 
852, Pushkar Mukherjee, v. 
te of West Bengal 
(1970) AIR 1970 SC 1228 (V 57) 
==} (1970) 3 SCR 288 = 1970:Cri 
1136, Arun Ghosh v. State K 
West Bengal , il 
(1969) Writ Petn. No. 246. of. 1369,” 
D/- 10-9-1969 (SC), Khaizul 
a que v. State of West Ben- 
14, 15 


(196 ) ATR 1966 SC 740 (V 58) = 
(1966) 1 SCR 709 = 1966 Cri LJ 
608, Ram Manohar Lohia vy. 1 
State of Bihar 8 


cus ¢uriae, for Petitioner; Mr. P. K. 
dae a Advocate ‘and Mr. G. S. 
Chatterjee, Advocate for Mr. Sukumar 
Basu, Advocate, for Respondent. 
fhe following Judgment ' of the 
Co was delivered by 


HELAT, J:— On May '7, 1971, 
istrict Magistrate, J alpaiguri, , in 
ise of power conferred upon him 
by S| 3 (3) of the West Bengal (Preven- 
tion of Violent Activities) Act, 1970 
(Prefident's Act 19 of 1970) passed 
an prder under sub-sec. (1) of that 
Pett drecting the detention of the 


the 
exe 


Petitioner. The order recited that the 
District Magistrate was satisfied that 
it h become. necessary to detain the 
petitioner “with a view to preventing 
him from acting in any manner pre- 
judicial to the maintenance ofi public 
order’. On that very day, the Dis- 
trict 
Government the fact of his having pass- 
.ed the said order. In pursuance of 
that order, the petitioner was arrested 
on May 9, 1971 and was detained in 
Jail. The petitioner was furnished, as 
required by the Act, with the grounds 
for his detention at the time when his 
arrest was effected. On May 17, 1971, 
the State Government approved the 
said order. On the same day the State 
Gov ent reported the fact: of the 
passing of the said order andlits ap- 
proval to the Central Government. The 
petitioner made his- representation 
which he was entitled to make'by vir- 
tue gf S. 8 (1). That was received by 
the Stat Government on May 27, 1971. 
On June 7, 1971, that is, within 30 
days|from the date of detention, the 
petitioner’s case was placed before the 
Advisory Board constituted under sec- 











Mr. S. K. Dhingra; Advocate, ami- 


Magistrate reported to the State, 


A.L Be 


tion 9 of the Act. The State Govern- 
ment considered that representation, 
but rejected it by its order dated July 
1, 1971. On July 9, 1971, the Board 
reported that there was, in its opinion, 
sufficient cause for the petitioner’s de- 
tention. Thereupon, the State Govern- 
ment, by its order dated July 29, 1971, 
a the detention order ‘under 


2. The grounds for detention 
served on the petitioner stated that the 
order was passed in view of his acting 
“in a manner prejudicial to the main- 
tenance of public order as evidenced 
by the particulars given below”. These 
particulars were: 

“1. On 1-12-70 after midnight ‘you 
along with others entered into the 
Headmaster’s room of Moynaguri 
Higher Secondary School, Police Sta- 
tion Moyanguri, after breaking open 
the doors and set fire to books, regis- 


ters, a typewriter, furniture ete. caus-- 


ing heavy loss to the school. After 
completing the operation you placeda 
bomb in the school premises endanger- 
ing the life of the teaching staff and 
the students. 

2. On 5-4-1971 at about 10-30 
hours you along with others forcibly 
entered into Moyanguri Higher Second- 
ary School, Police Station Moyanguri 
and set fire to the office room and the 
Headmaster’s room of the school with 
the help of kerosene oil causing 
damage to books, almirahs and other 
articles. While committing the arson 
in the above school you also threaten- 
ed the teaching staff and the duftry of 
the school with death if they would 
dare to give you any resistance or 
divulge your name to any authority 
holding you responsible for the 
arson.” 


The grounds also informed the peti - 


tioner that he could make a represen- 
tation to the State Government, that 
his case would be put up before the 
Board. and that the Board would grant 
i a personal hearing, if he so desir- 
ed. 


3. The case of the detenu, as 
stated in the petition, was that he was 
at first arrested on suspicion on April 
23, 1971 in connection with G. R. Casa 
No. 812 of 1971, but was released on 
bail as there was no evidence against 
him. There was another case also be- 
ing G. R. 2639 of 1970 in connection 
with the incident referred to in ground 


‘No, 1 set out above. The detenu, howa 
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ever, was not arrested in that connec- 
tion. The two G. R. Cases were start- 
ed long before he’was arrested on May 
9, 1971 under the detention order dated 
May 7, 1971. He denied that he was 
connected or associated with the inci- 
dents mentioned in the said grounds, 
and said that the allegations made 
against him therein were false, base- 
less, motivated and vague, and that 
there was absolutely no material upon 
the basis of which the order of deten- 
tion could be made. He also alleged 
that some rival parties, who were in 
league with the police had falsely in- 
volved him in the incidents referred to 
in the grounds and got the District 
Magistrate to issue the said detention 
order. These allegations were denied 
in the counter-affidavit filed on behalf 
of the State Government, the assertion 
therein being that there was reliable 
material before the District Magistrate 
relating to the illegal and anti-social 
activities prejudicial to the mainten- 
ance of public order, and that it was 
after careful examination of that mate- 
a that the impugned order was pass- 


4. The allegations made by 
the petitioner were, in our view, vague 
and indefinite and not backed by any 
material or particulars, and therefore, 
cannot be accepted. Besides, the dete- 
nu’s case was placed before the Advi- 
sory Board together with his repre- 
sentation and other relevant materials, 
and according to the . report of the 
Board, there was sufficient material 
justifying the order. In the absence of 
any definite material before us, it is 
not possible to accept the extremely 
vague allegations made by the peti- 
tioner, i 


them 





find any place in the petition. 

6- The two additional grounds 
were (1) that the grounds furnished to 
the detenu did not constitute breach 
of public order, and therefore, the de- 

tention did not fall under sub-ss. (1) 
and (3) of S. 3; and (2) that although 
tle representation made by the de- 
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tenu was received by the Government 
on May 27, 1971, it was not consider- 
ed and disposed of till July 1, 1971, 
that the delay in doing so was inordi- 
nate and was in violation of Art. 22 (5) 
of. the Constitution, rendering the 
impugned order invalid. 


1, In regard to the first con- 
tention, counsel urged that assuming 
that the allegations made in the 
grounds for detention were true, sett- 
ing fire to an educational institution 
and destroying thereby its records 
might constitute an offence under the 
Penal Code, but did not constitute dis- 
turbance or breach of public order, 
which alone could warrant a detention 


-order under the Act. In support of this 


proposition counsel referred to some 
of the decisions of this Court. 


8. The detention order, no 
doubt, mentioned that it was issued 
with a view to prevent the detenu act- 
ing prejudicially to .the maintenance 
of public order. The contention raised 
by counsel, however, involves the ques- 
tion whether the acts alleged against 
the detenu constituted breach of 
public order or were such as would be 
prejudicial to its maintenance. As to 
what is meant by the expression, 
‘public order’, Hidayatullah, J., (as he 
then was) in Lohia v. State, (1966) 1 
SCR 709 = (AIR 1966 SC 740) said 
that any contravention of law always 
affected order, but before it could be 
said to affect ‘public order’, it must 
affect the community or the public at 
large. He considered three concepts, 
viz., “law and order’, “public order” 


‘and “the security: of the state” general- 


ly used in preventive detention mea- 
sures and suggested that to appreciate 
the scope and extent of each of them, 
one should imagine three concentric 
circles, the largest of them represent- 
ing “law and order’, the next repre- 
senting “public order’ and the smal- 
lest representing “the security of the 
state”. An act might affect “law and 
order’, but not “public order”, just as 
an act might affect public order but 
not “the security of the state”. There- 
fore, if the detention order were to use 
the expression “maintenance of law 
and order” that would be widening 
the scope of the detaining authority, if 
the statute concerned confined that 
power in relation to acts prejudicial 
to “the maintenance of public order”. 
A similar distinction was also drawn 
in Pushkar Mukherjee v. State of West 
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Ben (1969) 2SCR 635= (AIR 1970 
sc 2), where Ramaswami, J. observ- 
ed ma the expression “public | order” 
i ection 3 (1) of the Preven- 
.tive | Detention Act, 1950 did not 
take | in every kind: of infraction 
of law. An ‘assault’ by one’ on 
another in a house or even in a public 
street might create disorder but not 
publie disorder, for the latter was one 
which affected the community! or the 
‘public at large. Therefore, a/jline of 
demarcation must be: 
serious and aggravated forms |of dis- 
order which affect the community or 
injure the public interest and the 
relatively minor breaches of peace of 





ap ely local significance which pri-, 


marily injure specific individuals and 
only a secondary sense public in- 
terest. A mere disturbance of law and 


order| leading to disorder was, thus, 
not necessarily sufficient for action 
under the Preventive | Detention Act, 
but a disturbance which would affect 
publie order fell within the s¢o pe of 


the a 

But in Arun - Gh sh. hs 
State) of West Bengal, - (1970) - 
SCR | 288 = (AIR ` 1970 Se 
it was pointed out that the 
istinction between. the areas. of 
“law and order” and “publie |order” 
was one of degree and extent/of the 





reach) of the act in question upon soci-. 


ety. Acts similar in nature, but com- 
mitted: in different contexts and cir- 
cumstances: might cause different 
reactions; in one case it might affect 
the rand of the breach, of law and 





order, and in another the breach of 
a order. 
by Ramaswami, J., of | crimes 


individuals and crimes, against the 


publi¢, though useful to a limited ex-- 
tent, would not always be apt. An. 
other ` 
affect law and order only and. 
imilar assault by - 


assault by one individual upon 
‘woul 
' causelits breach, A s 





a member of one community upon a- 
leadi individual of another com- 
muni , though similar in quality, 
would dffier. in’ potentiality in the 
sense that. it might cause reverbera- 
tions which might ect the even 


tempo of the life of the ‘community. As 
the Cpurt pointed out, the act ‘by it- 
self is not-determinant of its own pra- 
vity. |In its quality it may not: differ 
but in its potentiality it may be very 
different”. At the same time, the 
power of detention . having been per- 
mitted to the State ‘under’ the Consti- 


E. 


i 


i 





drawn between . 


The analogy resorted to’ 
against 


A.I. R. 


tution as an exceptional] power, its 
exercise had to be scrutinised with 


extreme care and could not be used as. 


a convenient substitute for the normal 
processes of the criminal law of the 
country. (Cf. S. K. Saha v. Commis- 


sioner of Police, Calcutta, (1970) 3 SCR. 


360 = (AIR 1970 SC 814)).. 
10. These are all cases under 
the Preventive Detention Act, IV of 


_1950, which by S. 3 of it confers power 


of detention on specified. grounds 
which include acts prejudicial to the 
maintenance of public order. The pre- 
sent Act likewise confers such power 
with a view to prevent a persòn from 
acting in- -any manner prejudicial to 
the security of the State or the main- 
tenance of public order under its sec- 
tion 3 (1). Though the Act does not 
define the expression “public order”, it 
does define the expression “acting in 
any manner prejudicial to the security 
of the State or the maintenance of 
public order”. That expression under the 
definition inter alia means .“committ- 
ing mischief within the' meaning of 
S. 425 of the Indian Penal Code, by 


-fire or any explosive substance on any 


property of Government or. any local 
authority or any corporation owned or 
controlled by Government or any Uni- 
versity orother educational institution 
oron any public building where the 
commission of such mischief disturbs or 
is likely to disturb public order....... 


The definition itself thus draws a dis- `` 


tinction between mischief -by fire or ex- 
plosive substance upon property of one 
of the specified categories and such 
mischief upon any such properties 
which disturbs or is likely to disturb 
public order... The former, however 


reprehensible, would. be taken care of ` 


by the Penal Code, and it is only in 
respect of the latter that the drastic 
power of detention without trial con- 
ferred by the first sub-section can be 
validly exercised. But to the extent 
that the expression “public order” is 
not defined here also, decisions under. 
Act IV of 1950 delineating the sphere 
of "Public order” from those of “main- 
tenance of law and order? and “the 
security of the State” would still be o: 
utility. >- 

a oe The nee alleged against 
the petitioner in the grounds for deten- 
tion are acts which fall under S. 3 (2) 
(b). in that, they constitute mischief 
by fire and by explosive substance on 
property of an educational institution. 
But the question is whether these acts 





1972 
disturbed: or were likely to disturb 
public order; in the words of Hidaya- 


tullah, C.. J.. in Arun Ghosh v. 
State of West ` Bengal, (1970) 
3 SCR 288 = (AIR 1970 SC 


1228) disturb the even tempo of 
the life of the community of that spe- 
cified locality. The distinction drawn 
- by cl. (b) of S. 3 (2) then is ‘ between 
causing fire, for instance to a -building 
of an educational institution simplici- 
ter, and committing mischief of the 
same nature but such that it disturbs 
or is likely to disturb the even tempo 
of the community in that particular 
locality. 

12. The grounds set out two 
acts alleged against the petitioner. The 
first of December 1, 1970, was that the 
petitioner and some others trespassed 
after midnight into the Headmaster’s 
room in the Moynaguri Higher Secon- 
dary School and set fire to books, 
` registers, furniture etc, and then 
placed a bomb in the school building 
thereby endangering the life of the 
teaching staff and the students attend- 
ing the school. The second, of April 5, 
1970, was that the petitioner along 
with some others again trespassed into 
the same school and set fire to parts 
of it and then threatened the members 
of its staff with death if they offered 
resistance or disclosed his name to any 
authority. - 

. 13. The target of arson, (assum- 
ing the allegations to be true which we 
have to assume) was an , educational 
institution and particularly the regis- 
ters and other papers maintained by it. 
‘|The object obviously was vandalism, 
to disrupt its working by burning its 
records and to create a scare so that 
neither the teaching staff nor the 
pupils would dare attend it for pro- 
secution of studies. The parents dare 
not henceforth send their wards for 
fear that the school might be set on 
fire while they ‘are in it. The bomb 
was manifestly placed in the premises 
-{for creating that scare. It could not 
have been intended for any other pur- 
pose after the records and furniture 
had been set on fire. In these circum- 
stances, the alleged acts did not mere- 
ly constitute mischief under S. 425 of 
the Penal Code, but constituted such 
mischief which disturbed or was like- 
ly to disturb public order.. The acts 
in question, no doubt, would be acts 
similar to those committed by a per- 
son who resorts to arson, but in the 
circumstances were acts different in 
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potentiality, and therefore, fell within 
the definition in S. 3 (2) (b). The first 
argument urged on behalf of the peti- 
tioner must, consequently, fail. 

The second argument rela- 
ted to the time taken by the State 
Government in deciding the represen- 
tation sent by the petitioner from jail. 
As aforesaid, it was received by Gov-. 
ernment on May 27, 1971, but was 
considered and rejected on July 1, 
1971, that is to say, after a lapse of 34 
days. Like S. 7 (1) of the Preventive 
Detention Act, IV of 1950, the present 
Act also provides by S. 8 (1) that the 
detaining authority shall provide to 
the detenu not later than five days 
from the date of detention the grounds 
on which the detention order has been 
made and shall afford him the 
earliest opportunity of making a re- 
presentation against the order to 
the State Government. In Jayana- 
ravan Sukul v. State of West Bengal, 
(1970) 3 SCR 225 = (AIR 1970 SC 
675), where also a point as to undue de- 
lay in the light of Art. 22 (5) of the 
Constitution and S. 7 ofthe Preventive 
Detention Act, IV of 1950 was raised, 
Ray, J., speaking for the Court, laid 
down four principles. These were: 

1. that the appropriate authority 
is bound to give an opportunity to the 
detenu: to. make a representation and 
to consider the representation as early 
as possible; 

2. that such a consideration of the 
representation is entirely independent 
of any action by the Advisory Board 
including consideration by it of the 
detenu’s representation; 

3. that there should not be any 
delay in the matter of consideration, 


. though no hard and: fast rule can be 


laid down as regards the time which 
can be taken in considering such a re- 
presentation; 

4. that the appropriate government 


- has to exercise its opinion and judg- 


ment on the representation indepen- 
dently of that of the Advisory Board. 
(cf. Khairul Haque v. State of 
West Bengal, (1969) Writ Petm 
No. 246 of 1969, D/- 10-9-1969 
which was applied in this 
case and where the distinctive 
features of the functions of the Gov- 
ernment and the Board and their ob- 
jects were discussed.) No doubt, Ray, J., 
at p. 232 of the report, said that the 
Government had to come to its deci- 
sion on the representation before it 
sent the detenu’s case to the Board. But, 

















70 S. C. 


that observation, he was not em- 
hasising so much the point of time 
hen the Government has to send the 
etenu’s case including his representa- 
tion to the Board, but of the necessity 
f the Government considering and 
eciding the representation indepen- 
ently of and before the Board’s deci- 
on, a‘ point made in Khairul Haque’s 
e. The delay in Javanaravan’s case, 
as of one month and twenty days, 


e held to be inordinate vitiating the 
etention. 

15. The time gap between the 
ceipt by Government of the peti- 
oner’s representation and ithe date of 
decision was of 34 days; The ques- 
on is whether that gap can be treated 
as inordinate delay going 'to the root 
af the validity of the detention or its 
ntinuation thereafter. The counter- 
ffidavit filed on behalf of the Govern- 
ent, no doubt, did not contain any 





nswered only the’ allegations in the 
petition filed by the petitioner from 
fail, which had in ‘it only general al- 
Ipgations such as the vagueness of the 


















and did not raise specifically any point 
on this aspect at all. The ‘point as to 
delay was for the first time taken in 
the course of arguments when the peti- 
tion first came up for hearing before 


ase and his representation, to the Ad- 
isory Board. As soon as! the repre- 
sentation was. returned to ‘it, Govern- 
nent considered it, and rejected it but 
that was before the Board made its 
eport and sent it to Government. But 
counsel. urged that this fat may ex- 
plain the lapse of time from the date 
that the records were sent and the 
date when they were returned, 


decision. That argument has not much 
force, because in a given case Govern- 
ment may not be able to reach a pro- 
er conclusion within a short time, es- 
Hes in a case where another 
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d was in the circumstances of that > 


Teana But that was. because it 


grounds of detention, mala fides etc,’ 


Government could have artived at its 


A- L R. 
authority, in this case tħe District 
Magistrate, has passed the questioned 
order. It might have to. make in- 
quiries as to the situation in the loca- 
lity, the nature of and the circumstan~ 


ces in which detention was found|: 


necessary, the previous history of the 
person detained etc. Therefore, it is 
difficult to agree with counsel that Gov- 
ernment should have reached its con- 
clusion during the said period. No 
doubt, the delay in deciding the repre- 
sentation was of 34 days, but part of it 
was due to the fact that the represen- 
tation and the record remained with 
the Board. In these circumstances, it 
is difficult to say that there is a just 
and proper analogy between this case 
and that of Khairul Haque, (1969) Wrif 
Petn. No. 246 of 1969, D/- 10-9-1969 
(SC), or Javanarayan, (1970) 3 SCR 
225 = (AIR 1970 SC 675), or that upon 
such analogy we should reach the same 
conclusion which was reached in those 
cases, As held in Javanaravan’s case, 
there can be no hard and fast rule with 
regard to the time which Government 
can or should take, and that each: case 
must be decided on its own facts. In 
the circumstances of the present case 
we are unable to hold that the delay 
was so inordinate as to affect the vali- 
dity of the petitioner’s detention. 


aN fhe petition fails and is 
Petition dismissed. 
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1972 Union of India v. Ravi Varma 


Civil Appeal No. 50 of 1969; 

Union of India and others, Appel- 
lants v. Suresh Kumar and others, Res- 
pondents. : 

Civil Appeals Nos. 1845 and 1846 
of 1968 and Civil Appeal No. 50 of 
1969, D/- 4-1-1972. 

Constitution of India, Art. 369 — 
Conditions of service —— Seniority — 
Office memorandum dated 22-12-1959 
and the provisions laid down in We an- 
mexure thereto providing for deter- 
mination of seniority of persoms ap- 
pointed to the various central services 
by the date of confirmation are mot re- 
trospective and do not apply to per- 
sons appointed before the date of that 
memorandum. AIR 1967 SC 52, Rel. 
on. (Paras 1@, 11, 12) 
Cases Referred: Chronological -Paras 
(1967) AIR 1967 SC 52 (V 54) =- 

(1966) 3 SCR 600, Mervyn 
Coutinho v. Collector of Cus- i 
toms, Bombay 12 
(1967) AIR 1967 SC-1889 (V 54)= . 
(1968) 1 SCR 185, Roshan Lal l 
Tandon v. Union of India 18 

Mr. Jagadish Swarup, Solicitor- 
General of India, (Mr. S. P. Nayar, 
Advocate, with him), for Appel- 
lants; (In all the Appeals) M/s. 
S. S, Javali and M. Veerappa, Ad- 
vocates, (for No. 1) (In C. As. Nos. 1845 
and 1846 of 1968) and Mr. S. L. Bhatia, 
Advocate, (for Nos. 1 and 2) (In C. A. 
No, 50 of 1969), for Respondents; M/s. 
S. K. Mehta and K. L. Mehta, Advo- 
cates of M/s. K. L. Mehta and Co., and 
Mr. K. R. Nagaraja, Advocate, for In- 
tervener (In C. A. No. 1845 of 1968). 

The following Judgment of the 
Court was delivered by 

KHANNA, J.:— Whether the cri- 
terion to determine the seniority of 
Ravi Varma and Ganapathi ‘Kini res- 
pondents should be length of service in 
accordance with the Office Memoran- 
dum dated June 22, 1949 issued by the 
Ministry of Home Affairs, as claimed 
by the said respondents, or whether it 
should be the date of confirmation, as 
claimed by the appellants, is the main 
question which arises for decision in 
civil appeals Nos. 1845 and 1846 of 
1968 which have been filed by the 
Union of India and two others by spe- 
cial leave against the judgment _of 
Mysore High Court. Similar question 
arises in respect of the seniority of 
Suresh Kumar and Tara Chand Jain 
respondents in Civil appeal No. 50 of 
1969 which has been filed by the Union. 
of India and two others on a certifi- 





- grade seniority should, 
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cate granted by the Punjab and Har- 
yana High Court against the judgment 
of that Court reversing in Letters 
Patent appeal the decision of the single 
judge and issuing a writ in favour of 
those respondents. The High Court 
held in all the cases that the seniority 


of the concerned respondents should © 


be determined on the basis of the 
length of service in accordance with 
a above mentioned Office Memoran- 
um. . 


2. Before giving the facts of 
the three cases, it would be pertinent 
to refer to two Office memoranda 
issued by the Ministry of Home Affairs. 
One of the memoranda is dated June 
22, 1949. It was mentioned in 
memorandum that the Government of 
India had under consideration the 
question of the fixation of seniority of 
displaced government servants and 
temporary employees in the various 
grades. Employees of ‘the Central 
Government Who were displaced from 
their Offices in Pakistan, according to 
the memorandum, had been absorbed 
in offices under the control of the same 
administrative mini or nomination 
by the transfer bureau of the Ministry 
of Home Affairs in other offices. All 
those persons had been appointed, with 
a few exceptions, on temporary basis. 
The Ministry of Home Affairs accord- 
ingly conveyed the following decision: 


“It has now been decided in con- 
sultation with the Federal. Public Ser- 
vice Commission that the question of 
seniority in each grade should also be 
examined in the same context and 
specific rules suitable for each serviee 
prescribed in framing those imstrue- 
tions. The question of seniority of As- 
sistants in the Secretariat was recent- 
ly examined very carefully in- con- 
sultation with all the Ministries and 
Federal Public Service Commission 
and the decisions reached are incor- 
porated in Para 8 of the ‘Instructions 
for the initial constitution of the grade 
of Assistants’ an extract of which is 
attached. It has been decided that this 
rule should generally be taken as the 
model in framing the rules of seniority 
for other services and in respect of 
persons employed in any particular 
as a general 
rule, be determined on the basis of the 
length of service in that Grade irres- 
pective of whether the latter was 
under the Central or Provincial Govt. 
in India or Pakistan. It has been 
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f und difficult to work on the basis of 






fore the Ist papa 1944, a, 
wever not be disturbed.” | 


3. Direction was laccordingly 
ed by the Ministry of Home Affairs 
that the principles ‘given in the Memo- 
dum be borne in mind in determin- 
ing the seniority of ‘Government ser- 
vants of various categories employed 
der the Ministry of Finance, etc.’ On 
ecember 22, 1959 another Office Me- 
orandum was issued by the Ministry 
af Home Affairs on the subject of the 
eneral principles for determining seni- 
cei of various categories: of persons 
employed in Central Services. Material 
art of i memorandum was as 
der: 


“The instructions contained in 

is Ministry’s Office Memorandum 
‘No. 30/44/48-Apptts, dated the 22nd 
une, 1949, were issued in order to 
afeguard the interests of displaced 
overnment servants appointed to the 
entral services after partition. As it 
as not possible to regulate the senio- 
ity of only displaced Government ser- 
yants by giving them credit for pre- 
ious service, the instrudtions were 
ade applicable to àll- categories of 
The pri appointed to Central Services. 





e principles contained in the 22nd 
e, 1949, Orders were extended to— 


Gi) ex-Government servants of 
Burma appointed to Cente Services, 
and 

(ii) the employees of former part 
B’ States taken over to the Centre as 
result of Federal Financial Integra- 
ion. 

e instructions ' contained in this 
inistry’s ffice Memorandum 
o. 32/10/49-CS dated thel31st March, 
950 and No. 32/49-CS(C); dated the 













ate the seniority of candidates 


placed Government servants have by 


l 
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and large been absorbed in the various 
Central services and their seniority has 
been fixed with reference to the pre- 
vious service rendered by them. Simi- 
larly, the seniority of ex-employees of 
the Government of Burma and of 
Part 'B’ States as well as of candidates 
with war service has already been 


determined in accordance with the ins- | 
As the specific ° 


tructions cited above. 
objects underlying the instructions cit- 
ed above have been achieved, there 
is no longer any reason to apply those 
instructions in preference to the nor- 
mal principles for determination of 
seniority. It has, therefore, been de- 
cided in consultation with the Union 
Public Service Commission, that here- 
after the seniority of all persons ap- 
pointed to the various Central Services 
after the date of these instructions 
should be determined in accordance 
with the general principles annexed 
hereto. 


3. The instructions contained 
in the various office memoranda cit- 
ed in paragraph 1 above are hereby 
cancelled, except in regard. to deter- 
mination of seniority of persons ap- 
pointed to the various Central Services 
prior to the date of this Office Memo- 
randum. The revised general princi- 
ples embodied in the Annexure will 
not apply with retrospective effect, but 


will come into force with effect from . 


the date of issue of these orders, un- 
less a different date in respect of any 
particular service/grade from which 
these revised principles are to be 
adopted for purposes of determining 
seniority has already been or is here- 
after agreed to by this Ministry.” 

Relevant parts of paragraphs 2, 3 and 
4 of the Annexure to this Memoran- 


dum were as under: 


“2. Subject to the provisions of 
para 3 below persons appointed 
in a substantive or officiating 


capacity to a grade prior to the issue of . 


these general principles shall retain the 
relative seniority already assigned to 
them or such seniority as may here- 
after be assigned to them under the 
existing orders applicable to their 
cases and shall en-bloc be senior to 
all others in that grade. 


3: Subject to the -provisions of 
para 4 below, permanent officers of 
each grade shall be ranked ` senior to 
persons who are officiating in that 
grade. 


A, I. Re 
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4. Direct Recruits: 


Notwithstanding the provisions of 
para 3 above, the relatiye seniority of 
all direct recruits shall be determined 
by the Order of merit in which they 
are selected for such appointment, on 
the recommendations of the U-P.S.G. or 
other selecting authority, persons ap- 
pointed as a result of an earlier selec- 
tion being senior to those appointed as 
a result of a subsequent selection...... 7? 


$ 4. Ravi Varma, respondent 
No. 1 in Civil Appeal No. 1845 of 1963 
was appointed as an Inspector in the 
Central Excise Collectorate in Madras 
on 27-5-47 and was confirmed on 7- 
4-56. Ganapathi Kini, respondent 
No. 1 in Civil Appeal No. 1846, was 
appointed as an Inspector in the Cen- 
tral Excise Collectorate in Madras on 
28-5-47. In view of the war service 
rendered by Ganapathi Kini, his ser- 
vice for purposes of seniority. was com- 
puted with effect from 10-10-46 and he 
was confirmed on 7-4-56. Ganapathi 


Kini and Ravi Varma were shown at ` 


serial Nos. 115 and 141 in accordance 
with the length of service in seniority 
list of inspectors prepared in 1959. 


Subsequently on the directions of the’ 


Central Board of Revenue contained in 
letter dated October 19, 1962, a‘revis- 
ed seniority list was prepared in 1963 
by computing seniority from the date 
of confirmation. In the revised list 


Ganapathi Kini and Ravi Varma were - 


shown at serial Nos. 149 and 150, 
funior to persons to whom they had 
been shown senior in the earlier senio- 
rity list. Ganapathi Kini and Ravi 
. Varma thereupon filed petitions under 
Article 226 of the Constitution of India 
praying for quashing the revised 
seniority list prepared in 1963. The 
main ground taken in the writ peti- 
tions was that the seniority should be 
determined according to length of ser- 
vice in terms of Office Memorandum 
dated June 22, 1949 of the Ministry of 
Home Affairs. Impleaded in the writ 
petitions as respondents were the 
Union of India, the Central Board of 
Revenue and the Collector of Central 
Excise as also those inspectors of Cen- 
tral Excise who, ‘according to the peti- 
tioners, were junior to them but who 
on account of being shown senior to 
the petitioners in the revised seniority 
list, had been appointed as Senior 
Grade Inspectors of Central Excise. 

5. The above mentioned writ 
Petitions were resisted by the appel- 
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lants. The learned judges of the 
Mysore High Court referred to the 
memoranda dated June 22, 1949 and 
December 22,. 1959 and held that the 
altered rule embodied in the Memoran- 
dum dated December 22, 1959 for the 
determination of seniority would be 


Anapplicable to persons appointed be- 


fore June 22, 1949 like Ganapathi Kini 
Argument was advanced on behalf of 
the appellants that on July 3, 1957 the 
Central Board of Revenue had again 
adopted the rule that the date of the 
confirmation should form the basis for 
determination of seniority. This argu- 
ment did not find favour with the 
learned judges and it was observed: 
“But what is however clear is that 
în the case of a person like the peti- 
tioner who was appointed before 
June 22, 1949 the rule made by the 
Ministry of Home Affairs on that date 
was what constituted the basis for the 
determination of seniority and not the 
rule which was revived by the Central 
Board of Revenue on July 3, 1957.” 
Direction was accordingly issued that 
Ganapathi Kini’s seniority should be 
determined on the basis of the formula 
contained in the Offce Memorandum 
dated June 22, 1949 and the revised 
seniority list be rectified accordingly. 
6. In the petition filed by Ravi 
Varma the High Court made a short 
order wherein, after referring to the 
decision in the case of Ganapathi Kini, 


‘the learned Judges granted similar re- 


lief to Ravi Varma. 


7. Suresh Kumar, respondent 
No. 1 and Tara Chand Jain, respon- 
dent No. 2 in Civil Appeal No. 50 of 
1969 were appointed as Lower Divi- 
sion Clerks in the Medical Stores 
Depot, Karnal under -the Directorate 
General of Health Services on Octo- 
ber, 9, 1950 and November 26, 1951 
respectively. Both of them were con- 
firmed on March 31, 1960. In the 
seniority list which was prepared in 
accordance with Office Memorandum 
dated June 22, 1949 Suresh Kumar and 
Tara Chand Jain, respondents, were 
shown at Serial Nos. 32 and 34 in ac- 
cordance with their length of service. 
Subsequently Memorandum dated 
June, 19, 1963 was received from the 
Directorate General of Health Services 
in which there was a reference to the 
Ministry of Home Affairs Office Memo- 
randum dated December 22, 1959. It 
was stated in the Memorandum from 


the Directorate General of Health Ser- 
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vice that scheduled castes and sche- 
duled tribes candidates who were con- 


firmed in reserved vacancies would 
T senior to temporary, including 
quasi-permanent persons irrespective 


of their positions in the seniority list. 
‘A revised seniority list was thereafter 
prepared and a number of scheduled 
castes candidates who had been re- 
cruited later but had been confirmed 
earlier than Suresh Kumar and Tara 
Chand Jain were shown senior. Suresh 
Kumar and Tara Chand Jain were 
thus shown at serial Nos. 40 and 42 
in [the revised seniority list. Suresh 
Kumar-and Tara Chand Jain there- 
after filed petition under Articles 226 
and 227 of the Constitution of India 
for quashing the instructions contained 
in the Memorandum dated June 19, 
1963 issued by the Directorate General 
of Health Services as well as the re- 
vised seniority list and other conse- 
quential reliefs. Impleaded as respon- 
dents in the petition were the Union 
of! India. the Director General of 
Health Services, The Deputy. Assistant 
= ector General Medical Stores, as 
as 10 other scheduled castes em- 

I yees of the Medical stores Depot 
Karnal who had been shown senior to 
list. petitioners in the revised: seniority . 





8. The above petitions were 
Slee by the appellants ‘and were 
dismissed by the learned single judge. 


On Letters Patent appeal the:judgment ` 


ofithe single judge was reversed and 
it was held that Suresh Kumar and 
Tara Chand Jain having been appoint- 
ed| prior to December 22, 1959 were 


governed by the rule of seniority con- 
ed in the Office Memorandum 
d aS 





June 22, 1949 issued; by the 

of Home Affairs. This posi- 

ti in the opinion of the learned 
judges, was not affected by the subse- 
quent office Memorandum issued by 
the Ministry of Home Affairs. So far 
as|the Memorandum dated June 19, 
1963 issued by the Directorate General 
of |Health Services was concerned, it 
was found to be not in consonance with 
the Office Memoranda issued by the 
ry of Home Affairs on June 22, 
1949 and December 22, 1959.' As such, 
the Memorandum issued by the Direc- 
_ toate General of Health Services, ac- 
cotding to the learned Judges, could 
not affect the seniority of Suresh 
Kumar and Tara Chand Jain. In the 
result the revised seniority list was 
held to be invalid and the : Union of 
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India and two other appellants were 


directed to prepare a revised seniority 
list in accordance with the original 
seniority of Suresh Kumar and Tara 
Chand Jain. 


9. The learned Solicitor Gene« 
ral on behalf of the appellants has afi 
the outset referred to Memoranda 
dated: June 22, 1949 and December 22, 
1959 issued by the Ministry of Home 
Affairs and has argued that after the 
issue of the latter Memorandum the 
seniority of all Central Government 
employées should be determined by 
the date of their confirmation and not 
on the basis of the length of service. 
In this connection, we find that tha 
migration of a large number of Gov- 
ernment employees after the partition 
of the country from areas now form- 
ing part of Pakistan, resulted in a situ- 
ation wherein the Government had to 
review the rules relating to seniority. 
As most of those displaced Govern- 
ment servants had been employed on 
temporary basis.and as it was felt that 
they should be given some weightage 
in the matter of seniority on compas- 
sionate grounds, the rule was evolved 
that the seniority should be determin~ 
ed on the basis of the length of service 
in equivalent grades. The seniority of 
person appointed on permanent basis 
or’ quasi-permanent basis before Janu- 
ary 1, 1944 was, however, left undis- 
turbed. Further, as it was not pos- 
sible to regulate the seniority of only 
displaced Government servants by 
giving them credit for previous ` ser- 
vice, the instructions were made appli- 
cable to all categories of persons ap- 
pointed to Central services. Office 
Memorandum dated June 22, 1949 was 
consequently issued. The above prin- 
ciples were also extended to other 
category of Government employees, in» 
cluding those with war service. 


10. . The matter was reviewed 
thereafter in 1959. The Government 
then found that displaced Government 
servants had by and large been absorb- 
ed in the various Central services and 
their seniority had been fixed with re- 
ference to the previous service render= 
ed by them.: Same was found to be 
the position of other Government ser- 
vants who had been given the benefit 
of the principles contained in Memo~ 
randum dated June 22, 1949. As the 
objects underlying the instructions of 
June 22, 1949 had been achieved and 
it was no longer considered necessary 
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5 
¿£o apply those instructions in prefer-_ 


ence to the normal principle for de- 
termination of seniority it was decided 
that the seniority of Central Govern- 
ment employees would henceforth be 
determined in accordance with the 
general principles contained in An- 
nexure to the Office Memorandum 
issued by the Ministry of Home Affairs 
on December 22, 1959. One of those 
principles was that permanent officers 
of each grade would be ranked senior 
to persons who were officiating in that 
prade. The effect of that, as submitt- 
ed by the learned Solicitor General, 
was that the seniority was to be deter- 
mined by the date of confirmation and 
not on the basis of length of service as 
was the rule contained in the Office 
Memorandum dated June 22, 1949. 


11. The Office Memorandum 
dated December 22, 1959, however, ex- 


pressly made it clear that the general . 


principles embodied in the Annexure 
thereto were not to have retrospective 
effect. In order to put the matter be- 
yond any pale of controversy, it was 
mentioned that ‘hereafter the seniority 
of all persons appointed to the various 
Central Services after the date of these 
instructions should be determined: in 
accordance with the general principles 
annexed hereto’. It is, therefore, mani- 
fest that except in certain cases with 
which we are not concerned, the Office 
Memorandum dated December 22, 1959 
and the provisions laid down in the 
Annexure thereto could not apply to 
persons appointed to the various Cen- 
tral services before the date of that 
Memorandum. : 

12. It may also be mentioned 
that while dealing with the above 
Memorandum, this Court in the case of 
Mervyn Coutinho v. Collector of Cus- 
toms, Bombay, (1966) 3 SCR 600 = 
(AIR 1967 SC 52), observed that these 
principles were not to apply retrospec- 
tively but. were given effect to from 
the date of their issue, subject to cer- 
tain reservations with which we are 
not concerned. 

13. It has next been argued by 
the learned Solicitor Genera! that 
whatever might be the position in res- 
pect of the employees in other Central 
services, so far as the clerks, supervi- 
sors and inspectors under the Central 
Board of Revenue are concerned, a de- 
cision was taken that for purposes of 
promotion, the permanent employees 
should have precedence before non- 


L 
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permanent employees. Our attention 
in this connection has been invited. to 
letter dated March 15, 1958 sent by the 
Central Board of Revenue to all Col- 
lectors of Central Excise. In this 
letter there was a reference to an ear- 


` lier letter dated July 3, 1957 from the 


Board and it was mentioned that the 
instructions contained in the earlier 
letter that for purposes of promotion 
from ministerial grade to inspectors 
grade, permanent clerks would first be 
considered before considering persons 
who were non-permanent, should be 
followed in respect of promotions: to 
other grades also. The Solicitor Gene- 
ral accordingly contends that the direc- 
tions contained in the Memorandum 
dated December 22, 1959 that it could 
not apply to employees appointed be- 
fore that date would not hold good in 
the case of clerks, supervisors and ins- 
pectors functioning under the Central 
Board of Revenue. It is, in our opi- 
nion, not necessary to go into this as- 
pect of the matter because we find that 
the Central Board of Revenue as per 
letter dated August 27, 1971 addressed 
to all collectors of Central Excise, gave 
fresh instructions regarding the prin- 
ciples of seniority. In this letter there 
was a reference to the Office Memoran- 
dum dated December 22, 1959 issued 
by the Ministry of home Affairs and it 
was stated: 

“In suppression of all previous 
orders on the subject, it has now been 
decided that in so far as the non-gazett- 
ed staff in the Central Excise, Customs 
and Narcotics Departments and other 
subordinate offices are concerned, the 
seniority of persons appointed to vari- 
ous posts and services after receipt of 
these orders should be regulated in ac- 
cordance with the Ministry of Home 
Affairs O.Ms. referred to above.” — 

It would follow from the above that 
so far as the non-gazetted staff in the 
Central Excise, Customs and Narcotics 
Departments and other subordinate 
officers of the Central Board of Re- 
venue are concerned, the question of 
seniority would have to be decided in 
accordance with the office Memoran- 
dum dated 19-10-1959. As the said 
office Memorandum has, except in cer- 
tain cases with which we are not con- 
cerned, applied the rule of seniority 
contained in the Annexure. thereto only 
to employees appointed after the date 
of that Memorandum, there is no es- 
cape from the conclusion that the 
seniority of Ganapathi Kini and Ravi 
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Varma, respondents, who were appoint- 
ed |prior to December 22, 1959, would 
have to be determined on the basis of 
their length of service ` in accordance 
with office Memorandum dated June 
22,1949 and not on the basis of the 
date of their confirmation. | 
14. In Civil Appeal No. 50 of 
1969 the learned Solicitor General. has 
referred to office Memorandum dated 
January 28, 1952, April 20, 1961° and 
March 27, 1963 issued by the. Ministry 
of Home "Affairs to show a departure 
from the rule of seniority for the bene- 
fit of members of scheduled castes and 
scheduled tribes. Office Memorandum 
dated January 28, 1952 makes provi- 
sion for communal representation in 
se 
scheduled castes and :scheduléed tribes 
as o the Anglo-Indian community. 
The Memorandum gives a model ros- 
ter which should be applied in filling 
the vacancies. Perusal of the Memo- 
randum shows that it relates only to 
recruitment and has nothing to do with 
the |rule of seniority. 

15. Office Memorandum, dated 
April 20, 1961 deals with the ‘question 
of 


were confirmed in an order different 
from the original order of merit. Ac- 
. cording to the Memorandum, lit often 
happens that a scheduled caste or 
scheduled tribe candidate occupying a 
lower position in the merit list is ap- 
pointed permanently to a reserved 
vacancy, while candidates above him 
in the merit list are not appointed at 
that| time. If such candidates are ap- 
pointed in the following year, they are 
not entitled to a higher seniority on 
the ground that in the previous year 
they) had obtained a higher position in 
the merit list. It is plain that the 
above office Memorandum did not deal 
with the question of seniority | on the 
basig of length of service as contained 
in Office Memorandum dated June 22, 
1949| but with the question as to what 
would be the effect if: a direct recruit 
pale es caste or scheduled -tribe 
candidate though occupying a lower 
position in the merit list, is confirmed 
earlier in a reserved vacancy. We are 
in the present case not concerned with 
any merit list nor with any quéstion of 
seniority based on such a list. As 
such| Office Memorandum dated April 
20, 1961 is also of not any Inaterial 
help|to the. appellants. It may be 
stated that the counsel for the appel- 
lants in the High Court conceded that 








ices for candidates belonging to ` 


niority of direct recruits who . 
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the above Memorandum had no direct 
relevance in the present controversy. 


16. The third office Memoran~ 
dum dated March 27, 1963 referred to 
by the learned Solicitor General deals 
with the subject of maintenance of ros- 


' ter for giving effect to the reservations 


provided for scheduled castes and 
scheduled tribes in Central Govern- 
ment services. The Memorandum hasa 
bearing only on the question of re- 
cruitment and provides no guidelines 
for determining seniority. We, thus, 
find that none of the three Office: 
Memoranda relied upon by the Soli- 
citor General is of any material assist~ 
ance to the appellants. 


17. We may.now advert to the 
Memorandum dated June 19, 1963 
issued by the Directorate General of 
Health Services. As mentioned earlier, 
it was after the receipt of this Memo- 
randum that. the seniority list of 
Class III employees of the Government 
Medical Stores Depot, Karnal was. re~ © 
vised and the seniority was determined 
on the basis of the.date of confirma- 
tion and not on the basis of length of 
service. The above Memorandum 
from the Directorate General of Health 
‘Services expressly refers to the Office 
Memorandum dated December 22, 1959 
issued by the Ministry of Home Affairs 
and seeks implementation of that. It is 
no doubt true that a direction was 
given in the Memorandum of the Direc- 
torate General of Health Services that 
scheduled caste and scheduled tribe 
candidates confirmed .in reserved 
vacancies should be ranked senior to 
temporary, including quasi-permanent . 
persons, irrespective of their position 
in the seniority list, but such a direc- 
tion went beyond the rule of seniority 
contained in the office Memorandum 
dated December 22, 1959 issued by the 
Ministry of Home Affairs in respect of 
employees appointed before that date. 
As mentioned earlier office Memoran- 
dum dated December 22, 1959 did not 
disturb the seniority of Central 
Government employees who had 
been appointed prior to the date 
of that Memorandum, except in 
certain cases with which we 
are not concerned. It is not disputed 
that according to the Government of 
India Allocation of -Business Rules, 
1961 general questions relating to re- 
cruitment, promotion and seniority in 
Central services like the one with 
which we are concerned, have to be 
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dealt with by tħe Ministry of Home 
Affairs. As Suresh Kumar and Tara 
Chand Jain, respondent, were appoint- 
ed prior to December 22, 1959 their 


seniority was governed by the rule of 


Jength of service as contained in Office 
Memorandum dated June 22, 1949 and 
not by the rule based upon date of con- 
firmation as contained: in the An- 
nexure to the Memorandum dated De~- 
cember 22, 1959. 

18. Reference was made by 
the learned Solicitor General to the 
ease of Roshan Lal Tandon v. Union of 
India, (1968) 1 SCR 185 = (AIR 1967 
SC 1889), wherein it has been laid 
down that the service rules may be 
framed and altered unilaterally by the 
Government. No occasion for invok- 
ing the above dictum arises in this 
case because the learned counsel for 
the contesting respondents have not 


questioned the right of the Govern- 


ment to frame and alter unilaterally 
service rules. 

. 19. In the result, all the three 
appeals fail, and are dismissed with 
costs. ; 
; 20. One hearing fee. — 
Appeals dismissed. 
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The State of U. P, Appellant v. 
Samman Dass, Respondent. ' ; 

Criminal Appeal No. 17 of: 1971, 
_ D/- 11-1-1972. ` 

(A) Evidence Act (1872), Section 3 
— Credibility of witness — Relation- 
ship. 

In a murder trial the relationship 
of the prosecution witnesses to the de- 
ceased is not a sufficient ground for 
discrediting their testimony, unless a 
motive is alleged and proved against 
them to spare the real assailant and 
falsely involve another person in place 
of the assailant. f i (Para 20) 

(B) Evidence Act (1872), S. 3 — 
Credibility of witness — Discrepancies. 

The fact that there is a great dis- 
crepancy between the evidence of wit- 


*(Cri.- Appeal No. 1931 of 1969, D/- 1- 
6-1970 — AL) : l 
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nesses A and B, as regards the distance 


between A’s- house and the house 


of the accused is no ground for holding 


‘that A is not a truthful witness espe- 
‘cially -when the distance has no rele- 


vance in the case. (Para 21} 


. (C) Penal Code (1860), S. 302 — 
Evidence — Murder by throttling — 


Absence of injuries on accused — How — 


far material. 


The absence of injuries on the per- 
son of the accused would not go to 
show. that he was not the person who 
had throttled the deceased to death 
because resistance by the deceased re- 
sulting in injuries to the assailant is 
not a necessary feature of every act of 
throttling. Different victims can act 


- differently and it would depend upon a 


variety of circumstances as to whether 
they were or not in a position to offer 
resistance. ` (Para 28) 
(D) Penal Code (1860), S. 302 — 
Evidence — Circumstantial evidence 
pointing to the guilt of the accused. 
The accused was tried for the 
murder of his wife by throttling. 
There were no eye-witnesses to the oc- 
currence but the following circumst- 
ances were established at the trial: (1) 
The accused was alone with his de- 


ceased wife in his quarter at about 


10-30 am. on the day of occurrence. (2) 


` Shrieks were heard at that time from 


inside the quarter of the accused. (3) 
Both the front and the back doors of the 
quarter of the accused were found to 
be bolted from .inside. Those doors 
were not opened in spite of shouting 
and knocking. (4) The accused soon 
thereafter jumped over the rear wall 
into the back lane. He wanted to run 
away but was secured by some wit- 
nesses. -The accused appeared to_be 
upset at that time and, in spite of 
his entreaties, he was not allowed to 
go away. (5) Immediately thereafter, 
the witnesses went inside the quarter 
and found the wife of the accused, ly- 
ing dead on a cot. (6) According to 
medical evidence, the deceased had 
been throttled to death at about 10.30 
a.m. on that day. (7) The accused had 
an animus against his wife because he 
was forced to marry her in spite of the 
fact- that he did not like her: 

Held that all the circumstances 
taken together clearly pointed to the 
conclusion that thé accused alone was 
the murderer. Cr. App. No. 1931 of 
1969, D/- 1-6-1970- (All), Reversed. 

; (Paras 30, 31} 
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(Œ) Constitution of India, Art. 136 
“t Appeal by special leave — Reap- 
praisal of evidence and interference 
by Supreme Court — Extent of — Ap- 
peal against acquittal — Cardinal rules 
to| be kept in view indicated. 

.| In an appeal under Art.. 136 the 
stich Court does not normally re- 
a 





praise the evidence and‘ interfere 
th the decision of the High Court. 
ere,-however the Supreme Court 
finds that grave , injustice | has been 
dane by the High Court in interfering 
with the decision of the trial court on 
unds which are plainly | untenable 
and the view taken by the High Court 
is clearly unreasonable on the evidence 
on record, the Court would not stay its 
hand. (Para 32) 
The fact that the High Court, ina 
eie under S. 374 Criminal P. C. 
has to appraise the evidencé for itself 
and has to arrive at its own indepen- 
dent conclusion would not prevent this 
ae from interfering with: the order 
ofi the High Court if the High Court 
reverses the judgment of the'trial court 
on grounds which are manifestly fal- 
lacious and untenable. . (Para 31) 
There are, however, certain cardi- 
nal rules which have always to be 
kept in view in appeals against acquit- 
Firstly, there is a presumption of 





ocence in favour of the accused 
which has to be kept in mind, especial- 
iyi when the accused has been acquitt- 
.by the court below; secondly, if 
two views of the matter are|possible, a 
view favourable to the accused should 
be taken; thirdly, in case of acquittal 
by the trial judge, the appellate court 
mnie take into account the fact that 
trial judge had the advantage of 
looking at the demeanour of witnesses 
and fourthly, the accused is entitled 
to| the benefit of reasonable |doubt. It 
is |“not the doubt of a vacillating mind 
t has not the moral courage to 
decide but shelters itself in a vain and 
e scepticism”. (Para 32) 
(F) Penal Code (1860), 

Sentence —- Accused aged 
convicted for murder of his 
belo’ — Acquittal by High Court 
upreme Court in appeal by special 
leave while convicting the accused for 
murder sentenced him to ; imprison- 
ment for life due to lapse of three years 
pe date of occurrence. hs 34) 
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Pradesh Administration v. Sri 
Om Parkash 32 


(1958) ATR 1958 SC 61 (V 45)= 
1958 SCR 580 = 1958 Cri LJ 
232, State of Madras v. A. Vai- 
dyanatha Iyer 31; 


Mr. D. P. Uniyal, Sr. Advocate 
(Mr. O. P. Rana, Advocate with him), 
for Appellant; Mr. A. S. R. Chari, Sr. 
Advocate, (M/s. S. K. Mehta and K. L 
Mehta, Advocates, of M/s. K. L. Mehta 
and Ca., and Mr. K. R. Nagaraja, Advo- 
cate, with him) for Respondent. 


The following Judgment of the 
Court was delivered by 


KHANNA, J:— Samman Dass 
alias Samman Lal, aged 19 years, was 
convicted by Sessions Judge, Faizabad 
under section 302 I. P.C. for causing 
the death of his wife Putlibai by throt- 
tling her and was sentenced to death’ 
On appeal as well as in the reference 
made to it for the confirmation of the 
death sentence, the Allahabad High 
Court set aside the conviction of the 
accused and acquitted him. The State 
of Uttar Pradesh has filed this appeal - 
by special leave against the above 
judgment of the High Court. 


2. The accused was married to 
Putlibai, who was nearabout of the 
same age as the accused, on May 14, 
1968. Putlibai was the daughter of 
Gurmukh Das (PW 8) of Azamgarh, 
while the accused is the son of Sho- 
bhamal of Faizabad. The ac- 
cused: lived with his parents in quar- 
ter No. 1831 in Ram Nagar Colony 
of Faizabad. More than 300 families of 
Sindhis live in this locality. The non- 
Sindhis occupy only a couple of houses. 
There are a number of blocks of build- 
ings in the colony. Each of those 
blocks consists of ten quarters. 
Apart from the accused and his 
parents, his uncle Parumal and the 
wife of Parumal, who is sister of the 
mother of the accused, also lives in his 
quarter. 


The accused had been engaged to 
Putlibai about a year before the mar- 
riage. According to the prosecution 
ease, about 5 or 6 months after the en- 
gagement the accused went to the 
house of Gurmukh Das in Azamgarh 
to see Putlibai After having a look 
at Putlibai the accused came to Faiza- 
bad and stated that he would not marry 
Putlibai as she was not of fair- com- 
plexion. When Gurmukh Das (P. W. 
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8) learnt that the accused had refused 
to marry his daughter, he convened a 
panchayat. The father of the accused 
then became agreeable to marry the 
accused with Putlibai. The marriage 
accordingly took place on May 14, 1968. 
After the marriage Putlibai came to 
Faizabad and lived with the accused in 
his parents’ quarter for about two and 
a half months. Gurmukh Das, father 
of Putlibai, it is stated, then came and 
took her to his house. Putlibai after 
that came to the house of her husband 
on October 15, 1968. 


3. The death anniversary of 
Sain Kanwar Ram, a Sindhi saint, was 
celebrated by the Sindis in Ram Nagar 
Colony of Faizabad on the night be- 
tween 17th and 18th October, 1968. 
The singing of the devotional songs 
continued up to 10 A.M. on October 18 
in an open maidan in the Ram Nagar 
Colony. The said maidan is at about a 
distance of 90 paces from the quarter 
of the accused. Most of the Sindhis of 
Ram Nagar Colony attended the cele- 
brations. The Prasad was distributed 
at about 10 am. on the close of the 
celebrations. 


4. The case of the prosecution 
is that Bhagwan Das (P. W. 1), who is 
brother of maternal grandfather of 
Putlibai, after taking prasad took a 
riksha and started going to his grocery 
shop in Mohalla Chowk, Faizabad. 
When Bhagwan Das passed in front of 
the quarter of the accused, he heard 
shrieks. Bhagwan Das then shouted 
as to what the shrieks were about. 
Bhagwan Das also went to the front 
door of the quarter of the accused and 
knocked there. On hearing the shouts 
of Bhagwan Das, Choith Ram (P. W. 2), 
Ayal Das alias Ailmal (PW 6), Shobh- 
raj (P-W. 7) and one Kirpal Das 
also joined Bhagwan Das. ‘Bhag- 
wan Das, Choith Ram, Ayal Das 


and Shobhraj all live in that locality.’ 


Choith Ram and Shobhraj were pass- 
ing through the lane at that time after 
taking Prasad. Ayal Das, who too had 
taken Prasad was taking water at 


a place about- 40/50 paces away 
from the quarter of the accus- 
ed when Ayal Das heard shouts. 


The front door of the quarter of the 
accused was found bolted from inside 
and there was no response to the 
knocking at the door. Bhagwan Das 
and others who had joined him then 
went -to the back door of the quarter 
of the accused and knocked at the 
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back door. The back door which opens 
ln a very narrow lane was also found 
bolted from inside. There was no res- 
ponse even to.the knocking at the back 
door. Bhagwan Das and his compa- 
nions then thought of going again to the 
front door of the quarter. When Bhag- 
wan Das and his companions reached 
near a well at a distance of 10 paces 
from the back door of the house of the 
accused, they heard the noise of some- 
one jumping. They then looked back 
and saw the accused who jumped over 
the back wall of his quarter. The ac- 
cused wanted to run away but Bhag- 
wan Das and his four companions 
caught hold of the accused and did not 
allow him to escape in spite of his en- 
treaties. The accused appeared worri- 
ed at that time and there was redness 
in his eyes. 

5. At the asking of Bhagwan 
Das, it is alleged, Choith Ram PW 2 
went inside the quarter of the accused 
by scaling over the wall which is about 
7 feet high. Choith Ram then opened 
the back door. Bhagwan Das along 
with the companions went inside the 
quarter of the accused and found Putli- 
bai lying dead on a cot in one of the 
rooms of the quarter. The door of this 
room was slightly open. No one else 
was present in the quarter at that time 
Just then there was a knock at the front 
door of the quarter. It was then open- 
ed by Choith Ram. The mother of the 
accused: who had also gone to take 
Prasad then came inside the quarter. 
On seeing the dead body of the deceas- 
ed, the mother of the accused started 
crying. Shobhamal, the father of the 
accused, whose shop is situated in 
Sabzi Mandi, came after about one and 
a half hour. On the arrival of Sho- 
bhamal, Bhagwan Das told him every- 
thing. Shobhamal then wanted to lift 
the dead body of Putlibai for consign- 
ing it in the river but he was told by 
Choith Ram and ‘others that they would 
not allow the dead body to be removed 
till the arrival of the parents of Putli- 
bai. Bhagwan Das, in the meanwhile, 
directed one Goverdhan Das, brother 
of ‘Choith Ram, to go in a taxi to 
Azamgarh and bring the parents of 
Putlibai. 


6. At about 3 P.M. it is stated, 
Shobhamal, father of the accused, sta- 
ted that there was no idea in keeping 
the dead body for a long time and that 
if Bhagwan Das and others had any 
suspicion, a doctor could be sent for. 
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Bhagwan Das and his companions then 
told Shobhamal to call the Doctor. 
SHobhamal thereupon deputed one 
Bhagumal to call a doctor. ‘Bhagumal 
then went and contacted Dr. Hansraj 
Singhal (PW 4) at the latter's residence 
ati about 4 P. M. 


7. -Dr. Singhal, it | is alleged, 
then went to his clinic and from there 
took his Diagnostic bag and thereafter 
came to the quarter of thle accused. 
The doctor found the dead ‘body of 
tlibai lying on a'cot. The colour of 
her face was blue. The face ‘was swol- 
len and the eyes were slightly open. 
Pupils were dilated and non-reacting 
tollight. The mouth was slightly open 
a there were finger marks on the 
e 





and right side of her neck. There 
were also marks of some abrasions. on 
b 
the right palm. As Dr. Singhal was 
concerned only with the question as 
to| whether the death of the deceased 
was normal or was 'the result of some 
play, he did not make a more de- 
tailed examination ofthe dead body. 
Dr. Singhal came to the conclusion that 


th the elbows besides a contusion on 


the death of Putlibai was not natural 


d this thing to Bhagumal. The Doc- 
added that the Police should be in- 
formed and that otherwise he would 
himself inform the police oh reaching 
After saying this 'the doctor 
n 


tok was due to throttling. The Doctor 
to 


left the quarter. After the doctor had 
e for a distance of about two fur- 
gs he thought of enquiring the name 
tte deceased, her husband and the 
oiea of the address. ‘He conse- 
quently returned to the quarter of the 
adpieed and after getting the necessary 
information, went to his clinic. Before 
hi peta the clinic, the doctor also 

ephoned to the police station about 
ae death of Putlibai from q shop near 
clinic. 


8. In the AL immedi- 
ately after Dr. Singhal had left the 
Top of the accused, Bhagwan Das 
got a report written by;Dayal Das 
Gia 10). The report wasithen sign- 
by Bhagwan Das and was taken- to 
lice station Kotwali at a distance of 
about two miles from the place of oc 
ence. The report was handed over 

at the police station at 5 P.M. Mohd. 
in (P.W. 9), head clerk in the police 
station, then prepared a formal F.LR. 
ah the basis of the report of Bhagwan 
A copy of the first information 
report was sent to Sub Inspector Ram 





` 15, 1968. 


A.I. R. 


Gulam Chaudhari who was present 
in station Fatehganj. The Sub Inspec- 
tor then went to the quarter of the 
accused and reached there at about 
6 P.M. The Sub Inspector took the ac- 
cused, who had been secured at the 
spot, in his custody. The dead body of 


-the deceased was found by the Sub 


Inspector lying on.a cot. After prepar- 
ing the necessary documents, the Sub 
Inspector sent the dead body to the 
mortuary. 

9. Post mortem examination 
on the dead body of Putlibai was per- 
formed by Dr. Vijay Pal (P.W. 3) at 
11.45 A.M. on October 19, 1968. In 
the opinion of Dr. Vijay Pal the death 
of Putlibai deceased was due to asphy- 
xia caused by throttling. 

1 After necessary investiga- 
tions, a challan was put in against the 
accused. 

11. In his statement under sec- 
tion 342 Code of Criminal Procedure 
before the committing magistrate the 
accused denied the prosecution allega- 
tions and stated that on the day of oc- 
currence, he had gone to his father’s 
shop at 9 am. He was called from 
that shop at 9.30 A.M. after being told 
that the condition of his wife was 
serious. The accused then wanted to 
call a doctor but the doctor was not 
available. According to the accused he 
was falsely involved in this case at the 
instance of Bhagwan Das and Perumal 
who did not want that he should marry 
Putlibai. 


12. Tn his statement under sec- 
tion 342 of the Code of Criminal Pro- 
cedure in the court of Sessions, the ac- 
cused admitted that he had been marri- 
ed to Putlibai deceased on May 14, 
1968-and that they had been living to- 
gether in the quarter of the accused 
along with the parents of the accused 
as well as his uncle and aunt. The 
‘accused further admitted -that he had 
been engaged to Putlibai before his 
marriage but denied that he had refus- 
ed to marry her. The allegation 
about the gathering of a panchayat 
too was denied by the accused. The 
accused admitted that -Putlibai came to 
the quarter of the accused on October 
The fact that there was a 
celebration by the Sindhis living in the 
locality of the death anniversary of 
Sain Kanwar Ram on the night be- 
tween 17th and 18th October, 1968 was 
also admitted by the accused, but ac- © 
cording to him; the Prasad was distri- 
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buted at 6 or 7 A. M. The prosecu- 
tion allegations about the hearing of 
shrieks from his quarter as well as 
about his jumping over the back wall 
was denied by the accused. The accus- 
ed likewise denied the allegation that 
he was secured by Bhagwan. Das and 
others. The accused added that Bhag- 
wan Das, Choith Ram and father of 
Choith Ram, were inimical to him be- 
cause they did not want FPutlibai to, 
marry the accused. According to 
the accused, on the day of occurrence 
he had gone to his father’s shop at 
about 9 a.m. Thereafter. he came to the 
place of occurrence at about 11 or 
11.30 am. on being told that the con- 
dition of his wife was serious. 

13. In defence five witnesses 
were examined on behalf of the accus- 


14. The purport of the defence. 
evidence was that on the day of occur- 
rence at 10-30 or 11 am. the aunt of 
the accused called Tikam Das (D.W, 
2), who is the cousin of the mother of 
the accused and lives in the neighbour- 
hood, and told him to go to the shop 
of the father of the accused and inform 
him about the serious condition of 
Putlibai deceased. Tikam Das then 
went to the shop of the father of the 
accused and met the accused and his 
father there and conveyed the message 
to them. Evidence was also led to show 
that the accused called two doctors 
and sent a telegram about the death 
of the deceased to his sister’s husband. 

15. The learned Sessions Judge 
on consideration of the evidence found 
that the following facts had been pro- 
ved by the prosecution: 

“1. The accused was the only 
person in the quarter and, therefore, 
with, the deceased immediately before, 
at the time of and immediately after 
her murder. . 

_ 2. Instead of getting out of the quar- 
-fer in the usual way, he scaled the rear 
wall and jumped into the back lane 


immediately after the murder of the - 


deceased. 

i 3. When he was caught as soon 
. as he jumped, he was non-plussed, his 
eyes. were red-shot and he begged to 


be let off which exhibited his guilty ` 


conscience.” ; 
Reference was further made to the fact 
that the accused had failed to explain 
as to why he had jumped from the 
back. wall of his quarter and had tried 


to run away. It was also pointed out . 


` dence of Dr. Vijay Pal (PW 7), 
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that the accused had made false denials 
and put forth false plea of alibi. The 
above circumstances, in the opinion of 


. the Sessions Judge, were consistent 


only with the guilt of the accused. The 
defence evidence produced by the ac- 
cused was found to be not worthy of 
credence and was rejected. In the 
result the accused was convicted for 
the murder of Putlibai and was sen- 
tenced to death. 


16- When the matter came up 
before the High Court, the learned 
Judges held that the prosecution had 
successfully established that the ac- 
cused had a motive for the murder of 


-` Putlibai In the opinion of the learned 


Judges, the circumstances in which 
the death. of Putlibai had occurred 
must. haye created a strong suspicion 
against the accused. He was conse- 
quently involved in this case. The 
learned Judges seem to have taken the 
view that the first information report 
was not lodged at the time when it pur- 
ports to have been made. It was also 
observed that the only witness who 
appeared to be independent was PW 
Shobhraj. His statement -was found to 
be not true because the witness had 
given the distance of his quarter from 
that of the accused as 50 paces, while 
according to another witness, the dis- 
tance was 150 paces. In the result, the 
conviction of the accused was set aside 
and he was acquitted. 

17. We have heard Mr. Unyal 
on behalf of the appellant and Mr. 
Chari on behalf of the accused respon- 
dent, and are of the opinion that the 
High Court set aside the conviction of 
the accused on grounds which are 
wholly untenable. There can be no 
manner of.doubt that Putlibai deceas- 
ed was throttled to death. The evi- 
who 
performed post mortem examination 
on the dead body of Putlibai deceased 
shows that he found the following ante 
mortem injuries on the dead body of 
the deceased Putlibai: 

“Finger marks were present in 
front of the neck. These marks looked 
like brownish and dry. On the left 
side of -the neck, in front, upper and 
outer part, thumb mark was present 
which measured 1” x 3/4” and the 
upper part of which was 1/2” below 
the mandible. On the right side of the 
neck, in front upper and outer part 4 
finger marks were present in oblique 
directions downwards and outwards 
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one below the other measuring 1 

1/27, 3/4” x 1/2”, 1/2 x 1/2 and 1/4x 14 
the| upper most mark was 1/2” below 
the| mandible.” 

Besides the above injuries, there was a 
` contusion on the right thinner emine- 
nce| and two abrasions on the elbows. 
Extravascular blood was present in 
the sub-cuteneous tissues of ithe neck 
under the finger marks in the' adjacent 
muscles of the neck. There was frac- 
ture of the corner of the hyoid bone. 
The larynx, the trachea, the lungs, the 
liver, the gall bladder, the spleen and 
the| kidneys were congested. Dr. Vijay 
Pal| accordingly came.to the conclusion 
that the death was due to asphyxia 


caused by throttling. The Doctor add- 


ed that the time of the death of the 
deceased could be about 10. 30 am. on 
October 18. 1968. 
18. According to the prosecu- 
tion case, the death of Putlibai deceas- 
ed iwas caused by the accused, while 
the| accused has denied this allegation. 
The Sessions Judge accepted ithe pro- 
sechtion evidence in this respect, but 
the same was found by the High Court 
to be not such as could warrant a con- 
viction of the accused. 
19. In order to prove: ` the case 
agdinst the accused, the prosecution 
exdmined Bhagwan Das (PW 1), Choith 
Ram (PW 2), Ayal Das (PW 6) and 
Shobhraji (PW 7). According ‘to Bhag- 
wan Das PW, he heard shrieks when he 
pagsed in front of the quarter: of the 
accused at about 10-30 am. on the 
da of occurrence. The witness 
then shouted as to` what the mat- 
ter, was about and was immediately 
joined by the other three witnesses 
ee Kirpal Das. The .witness then 
knocked at the front door as well as 
at jthe back door of the quarter of the 
accused but got no response. Just 
then, the witness and his companions 
et the accused jumping over the 
redr wall of his quarter. in the back 
la The accused was then’ secured 
and was not allowed to escape in spite 
ofthis entreaties. 
then entered the quarter by scaling 
over the back wall and opened the 
dopr. When Bhagwan Das and his 
companions went inside, they found 
Putlibai lying dead on the cot. Bhag- 
wan Das also deposed about the report 
lodged by him with the police after 
Dr, Singhal had declared that Putlibai 
had been throttled to death. | 
20. The above evidence of 
Bhagwan Das is corroborated by the 





Choith Ram PW- 


A.LE. 


evidence of Choith Ram (PW 2), Ayal 
Das (PW 6) and Shobhraj (PW 7). The 
evidence of the above mentioned four 
witnesses was found by the learned 
Sessions Judge. to be convincing 
and reliable. After having been 
taken through that evidence, we 


, see no cogent ground to take .a view 


different from that of -the Sessions 
Judge. It is no doubt true that Bhag- 
wan Das PW is the brother of Banga- 
mal, maternal grandfather of -Putlibai 
deceased and that sister of Choith Ram 
PW is married to Bangamal. It is 
also true that Ayal Dass PW is a cousin 
of Gurmukh Das; father of Putlibal 


The relationship of the above mention- 


ed three witnesses to Putlibai deceas- 
ed would, in our opinion, be not a 
sufficient ground for discrediting their 
testimony. It is well known that the 
close relatives of a murdered person 
are most reluctant to spare the real 
assailant and falsely involve another 
person in place of the assailant. Had 
Putlibai been killed by some other 
person, the natural conduct of the 
abovementioned three witnesses, who 
were related to Putlibai on her 
parents’ side, would have been to offer 
sympathy to Samman Dass accused 
and help him in the apprehension of 
the real culprit, rather than to falsely 
involve him in the murder of his wife. 
There is no cogent evidence on the re- 
cord to show that any of the above 
mentioned three witnesses had any 
animus against the accused. The ac~ 
cused, no doubt, took the plea that 
the above mentioned witnesses were 
against his marriage with Putlibai, but 
that suggestion has been denied by 
these witnesses, 


21. Apart from the evidence of 
the aforesaid three witnesses, we have 
the evidence of Shobhraj PW. Sho- 
bhraj is a wholly disinterested witness, 
and we see no cogent ground whatso- 
ever as to why his 
be not accepted. The 
according to Shobhraj 
was at a distance of 
paces from the quarter of the accused, 
while‘ according to Bhagwan Das PW 
the quarter of Shobhraj is at a distance 
of 150 paces from that of the accused, 
would not go to show that Shobhraj 
is not, as held by the High Court, a 
truthful witness. The difference in the 
estimate of the distance of the quarter 
of the accused from that of Shabhraj 
is not of great significance beca 












fact that 


evidence. - 
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nothing hinges on that distance. Ac- 
cording to Shobhraj, he arrived at the 
scene of occurrence not from his quar- 
- iter but from the place where the cele- 
brations of Sain Kanwar Ram were be- 
ing held. The aforesaid place is at a 
distance of less than 100 paces from 
the quarter of the accused. 


22. The view of the High Court 
that the first information report was 
not lodged at the police station at the 
time, viz, 5 P.M., at which it purports 
to have been lodged is based upon 
mere conjecture. According to Bhag- 
wan Das PW, immediately after Dr. 
` Singhal had declared at about 4.30 p.m. 
that Putlibai had been throttled to 
death, he (Bhagwan Das) got written 
report from Dayal Das (PW 10) and 
signed it. The report was then sent to 
the police station. The evidence of 
Bhagwan Das in this respect is corro- 
borated by Dayal Das PW. We have 
then the evidence of Mohd. Amin 
(PW 9). Mohd. Amin was head clerk 
in police station Kotwali in those days. 
According to Mohd. Amin, the report 
was handed over to him at the police 
station at 5 P. M. on October 18, 1968. 
The witness then prepared the formal 
first information report. An entry was 
also made in the general diary of the 
police station at that time. The wit- 
ness further sent special report regard- 
ing this case at 5.20 P.M. on that very 
day. Nothing was brought out in cross- 
examination to shake the evidence of 
Mohd. Amin. Apart from the fact that 
no reason has been shown as to why 
the evidence of Bhagwan Das and 
Mohd. Amin be not accepted regarding 
the time at which the first information 
report was lodged at the police station, 
we find that there was not even a re- 
mote suggestion in the cross examina- 
tion of Mohd. Amin that the formal 
first information report was not pre- 
pared at the police station at the time, 
viz. 5 P.M. at which it purports to 
have been prepared. In the absence of 
any material pointing to the inference 
that the formal first information re- 
port was not prepared at 5 P.M. the 
High Court, in our view, acted errone- 
ously in holding. on the basis of a pure 
surmise, that the first information re- 
port had not been lodged at the police 
station at 5 P.M. ; 


23. We are also not impressed 
by the argument that the police acted 
_ on the telephonic intimation received 
‘from Dr. Singbal. According to 
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Dr. Singhal, he sent the telepho- 
nic intimation after 5 P.M., while the 
report of Bhagwan Das had been lodg- 
ed at the police station at 5 P.M. Dr 
Singhal’s evidence shows that after exa- 
mining the dead body of Putlibai at 
about 4.30 P.M. he proceeded in a rik- 
sha to his clinic. After he had gone 
for a distance of two furlongs, he 
thought of getting details about the 
name of the deceased, her husband’s 
mame and address. He accordingly re- 
turned to the quarter of the accused 
and got the necessary particulars. 
After that, he again proceeded towards 
his clinic, but his riksha was held up at 
the railway level crossing because the 
gate at the crossing remained closed 
for 10 minutes. In the circumstances, 
we find no reason to reject the prose- 
cution evidence that the police acted 
upon the report lodged by Bhagwan 
Das P. W. 


24. Coming to the question as 
to whether there was a delay in lodging 
the report, we find that the evidence 
on record shows that after Putlibai 
had been found dead, the father of the 
accused showed inclination to consign 
her dead body to the river. Bhagwan 
Das then insisted that the dead body of 
Putlibai should not be disposed of till 
the arrival of her parents. The father 
of the’ accused thereupon agreed to 
send for a doctor. Dr. Singhal was 
accordingly called and he stated, after 
examining the dead body, that the de- 
ceased had been throttled to death. 
Immediately thereafter, Bhagwan Das 
got the report written from Dayal Das 
and lodged it at the police station. In 
our opinion, there was no inordinate 
delay in lodging the report. It is obvi- 
ous that Bhagwan Das did not lodge 
the report till such time as he was cer- 
tain that the death of Putlibai deceased 
was not natural but was due to violence. 
The present was not a case wherein 
the deceased had been killed by some . 
sharp edged weapon or a fire arm, or 
wherein the body of the deceased had 
been found lying in a pool of blood. 
In such a case, there can be no doubt 
about the death being not natural. In 
cases, however, of death caused by 
poisoning or throttling, a layman can- 
not be very sure of the cause of a 
death, and we find nothing improbable 
in the conduct of Bhagwan Das PW in 
not lodging the report till he learnt 
from Dr. Singhal that death of the de- 
ceased was due to throttling. 
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25. Bhagwan Das, Choith Ram, 
Ayal Das and Shobhraj PWs reside in 
the locality wherein the occurrence 
took place. The fact that no one from 
the quarters adjoining that of the ac- 
cused has been examined by' the pro- 
secution would not, in our opinion, in- 
pas ie uce an infirmity. in the prosecu- 
tioh case. The evidence of Bhagwan 
= that the adjoining quarters 





closed at the time of the occur- 
rence, as most of the people in the lo- 
y had gone to attend the celebra- 
tions of Sain Kanwar Ram. ` 


26. Argument was ‘advanced 
by IMr. Chari that it would inot be a 
a ta act of the accused |to have 
made the murderous. assault) on his 
wife at about 10.30 am. when- the 
people were moving in the | Jane in 
front of his quarter. In this respect 
welfind that the accused chose the 
moment when no one else was present 
ae house. The fact that no one 
was present there to witness the actual 
der of the deceased might well 
ha e been considered by the accused 
an opportune time. Different in- 
t duals act differently in .a given 
aaa and we find ‘nothing impro- 
bable in the act of the accused in com- 
mitting the murder of this! wife at 
about 10.30 am on the day of occur- 
rence. 


27. It has also feed submitted 
by IMr. Chari that there wasino suff- 
cient motive for the accused to murder 
his |wife. In this respect we find that 
the| evidence of Choith Ram: (PW 2) 
shows that the accused had told him 
that he did not like Putlibai. We have 


then the evidence of Bhagwan Das. 
PW as well as that of Gurmukh Das 
P father of Putlibai, that ; when it 


wag learnt that the accused was reluc- 
tant to marry Putlibai, Gurmukh Das 
convened a Panchayat. The| accused 
was thereafter married to |Putlibai. 
The evidence on record, thus, reveals 
ZR the accused was forced marry 

ibai in spite of his dislike, because 
ce e convening of the Panchayat. It 
islet in the circumstances, be said 
tha 





cause-the death of his wife. The 
learned Judges of the High Court too 
took the view that the accused had a 
motive to cause the death of the de- 
is ed. In any case, motive is not very 
rial when the | other evidence 
clearly points to the guilt of the accus- 
ed. 





the accused had no motive to ` 


A. I. R» 


28. Reference has also been 
made by Mr. Chari to the fact that 
there is no evidence about the existence 
of any injury on the person of the ac- 
cused. It is urged that the deceased, 
while being throttled, must have offer- 
ed resistance, and thus, there would 
have been an injury on the person of 
the accused because of that resistance. 
We are not impressed by this argument 
because resistance by the deceased re- 
sulting in injuries to the assailant is 
not a necessary feature of every act of 
throttling. Different victims can act 
differently and it would depend upon a 
variety of circumstances as to whether’ . 
they were or not inva position to offer) 
resistance. The absence of injuries on 
the person of the accused would not go 
to show that he was not the person 
who had throttled the deceased to 
death. . 

29. So far as the defence evi- 
dence is concerned, the same was dis- 
believed by the Sessions Judge.The de- 
fence evidence was also not relied upon 
by the Hgh Court — ostensibly be- 
cause no effort was made to rely upon 
that evidence. Likewise, no effort has 
been made in this Court to rely upon 
the defence evidence. 


30. There is no eye witness of 
the actual occurrence, but on the 
material on record, we find that the 
following circumstances have been 
proved against the accused. 

(1) The accused was alone with 
the deceased in his quarter at about 
10.30 a.m. on the day of occurrence. 

(2) Shrieks were heard at that time 
from inside the quarter of the accused. 

(3) Both the front and the back 
doors of the quarter of the accused 
were found to be bolted from inside. 
Those doors were not opened in spite of 
shouting and knocking. 

(4) The accused soon thereafter 
jumped over the rear wall into the 
back lane. He wanted to run away 
but was secured by Bhagwan Das and 
other witnesses. The accused appeared 
to be upset at that time and, in spite 
of his entreaties, he was not allowed to 
go away. 

(5) Immediately erete Bhag- 
wan Das and other witnesses went in- 
side the quarter and found Putlibai, 
wife of the accused, lying dead on a 
cot. 

(6) According to medical evidence, 
the deceased had been throttled to 
death at about 10.30 am. on that day. 
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(7) The accused had an animus 
against Putlibai because he was forced 
to marry her in spite of the. fact that 
he did not like her. 


31. All the above circumstan- 
ces, in our opinion, clearly point to the 
conclusion that the accused was the 
rourderer of Putlibai The above cir- 
cumstances are inconsistent with his 
innocence. 


Mr. Chari has referred to the case 


of the State of Madras v. A. Vaidya- ` 


natha Iyer, 1958 SCR 580 = (AIR 
1958 SC 61), wherein this Court held 


that the words used in Article 136 of © 


the Constitution show that in criminal 
matters, no distinction can be made as 
a matter of construction between a 
judgment of conviction and one of ac- 
quittaL This Court, it was further ob- 
served, would not readily interfere 
with the findings of fact given by the 


High Court, but if the High Court acts - 


perversely or otherwise improperly, 
interference will be called for. In our. 
opinion, the accused respondent can 
derive not much assistance from the 
above authority because the High 
Court in the present case reversed the 
finding of conviction on grounds which 
were wholly untenable. The view 
taken by the High Courtis clearly un- 
reasonable and is not warranted by the 
material on record. The fact that the 
High Court, in a reference under Sec- 
tion 374 of the Code of Criminal Pro- 
cedure, has to appraise the evidence 
for itself and has to arrive at its own 
independent conclusion would not pre- 
vent this Court from interfering with 
the order of the High Court if the 
High Court reverses the judgment of 
the trial Court on grounds which are 
manifestly fallacious and untenable. 
32. This Court in an appeal 
under ‘Article 136 of the Constitution 
does not normally re-appraise the evi- 
dence and interfere with the assessment 
of that evidence by the High Court. 
Where, however this Court finds that 
grave injustice has been done by the 
High Court in interfering with the de- 
cision -of the trial Court on grounds 
which are plainly untenable and the 
view taken by the High Court is clear- 
ly unreasonable on the evidence on 
record, this Court would not stay its 
hand. There are, however, certain 
cardinal rules which have always to be 
kept in view in appeals against acquit- 
tal. Firstly, there is a presumption of 
innocence in favour of the accused 
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` prisonment for life. 
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which has to be kept In mind, espe- 
clally when the accused has 
been . acquitted’ by the Court 
low;' secondly, if: two views o 
the matter are possible, a view favour- 
able to the accused should be taken, 
thirdly, i 


take into account the fact that the trial 
judge had the advantage of looking at 
the demeanour of witnesses; and four- 
thly, the accused is entitled to the 
benefit of doubt. The doubt should, 
however, be reasonable and as observ-| 
ed.recently by this Court, the doubt 
should be such which rational thinking 













—though unwittingly it may be—or is 
afraid of the logical consequences, 
that benefit was not given. To put i 
differently, it is “not the doubt of 
vacillating mind that has not the moral 
courage to decide but.shelters itself in 
a vain and idle scepticism” (see Hima- 
chal Pradesh Administration v.. Shri 
Om Parkash, Cr. Appeal No. 67 of 
1969 decided on 7-12-1971 (SC). 


33- We, therefore, accept the 
appeal, set aside the judgment of the 
High Court and convict the accused- 
respondent under Section 302, I-P.C. 


34. As regards the sentence, 
we find that the occurrence took place 
more than three years ago. The accus- 
ed was aged about 19. years at the 
time of the trial. ` Looking to all the 
circumstances, we are of the opinion 
that we need not award the extreme 
penalty in this case. We accordingly 
sentence the accused to undergo im- 


Appeal allowed. 


AIR 1972 SUPREME COURT 685 
(V 59 C 131) 
(From: Andhra Pradesh)* 
` P. JAGANMOHAN REDDY AND 
D: G. PALEKAR, JJ. 
S. N. Hussain, Appellant v. State 
of Andhra. Pradesh, Respondent. 
Criminal Appeal No. 66 of 1969, 
D/- 5-1-1972. 


*(Cri. Appeal No. 302 of 1967, D/- 20- 
12-1968 — Andh-Pra.) 
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| Penal Code, S. 304A — Collision 
of bus and Goods Train at level cross- 
ing because of negligence of gateman 
in |keeping gate open — Bus driver 
acquitted — Cr. App. No. 302 of 1967, 
D/- 20-12-1968 (Andh Pra), Reversed. 


Where the bus driver received 
warning from the passengers in the 
bus that the train (goods) was coming 
only when he was already on the rail- 
way track, after crossing the level 
crossing gate, which was left open and 
on| seeing the train he drove as fast as 
he! could but in the meantime the train 
dashed against the bus on the rear 
side. 
Held, on facts, that it could not be 
said that the bus driver “tried to nego- 
fate the level crossing in a spirit of 
brpvado and absolutely callous and 
indful of the impending oe. 
(Para 8 
The bus* driver could not be held 
guilty of criminal negligence merely 
because he did not stop when the road 
ignal, situate at some distance away 
from ihe crossing, wanted him to stop. 
(Para 9) 
Where the gate is open and there 
is)no train scheduled to pass at the 
time, the driver would be justified in 
iving his vehicle ‘ through the level 












ch the level crossing, a regular dri- 
ver of motor vehicles on that route 
y, perhaps, be found negligent in 
ssing the railway truck, if by mis- 
ance the gate was open. But the 
in the instant case was not a pas- 
senger train but a Goods train and it 
whs not shown that the Goods train 
scheduled to pass the level cross- 
ing just at about the time the bus 
ached the spot. (Para 9) 
Referred: Chronological Paras 
. (1967). CrL A. No. 62 of 1965, D/- 
20-11-1967 = 1968 SCD 198, 
Balchandra Waman Pathe v. 
The State of Maharashtra 
(1881) 3 All 776=1881 All WN 132,. 
Empress of India v. Idu Beg 7 
M/s.. R. V. Pillai and P. Kesava 
Pillai, Advocates, for Appellant; Mr. 
P. Ram Reddy, Sr. Advocate, (Mr. P. 
Parameswara, Rao, Advocate with him), 
for Respondent. 
The following. Judgment of the 
Court was delivered by 
PALEKAR, J: This is an appeal 
by special leave from the order of 
nviction and sentence passed by the 





acquittal It is also 


A.I. R. 


High Court of Andhra Pradesh. The 
appellant, who was a Bus Driver, had 
been charged before the learned Mun- 
sif Magistrate, Alampur, for offences 
under sections 304A, 338 and 337-IPC, 
but was acquitted. The State Govern- 
ment appealed against the acquittal 


.tothe High Court and the High Court 


has convicted him under all those sec- 
tions and sentenced him to suffer rigo- 
rous imprisonment for two years under 
section 304A, IPC and made the other 
sentences to run concurrently with the 
same. Hence the present appeal. 


2. The appellant was the Dri- 
ver of a R. T. C. Bus APZ 1672 and 
was driving the vehicle on 1-1-1966 
from Kurnool to Vanaparthy. The bus 
left Kurnool at about 6.15 AM. and 
reached Railway level crossing gate 
between Alampur Road Station and 
Manopad Railway Station at about 
6.30 or 7.00 A.M. The level crossing is _ 
in charge of a gateman and it is the 
duty of the gateman to close the gate 
when a train is expected to pass by. It 
is an admitted fact that at the time 
when the appellant with his bus reach- 
ed the level crossing the gate was 
open. The appellant passed through 
the gate and crossed the meter gauge 
track when suddenly a Goods train 
dashed against the bus on the rear side 
with the result that the bus was thrown 
off causing serious injuries to the pas- 
sengers. There were about 43 passen- 
gers in the bus. Out of these, one died 
on the spot, three died later in the Hos- 
pital and -about 21 other passengers 
received more or less severe injuries. 
The charge against the appellant was 
that he was rash or negligent in cross- 
ing the railway track when a Goods 
train was about to pass the gate. 

3. The appellant’s defence was 
that he was neither rash nor negligent 
and the accident was unavoidable. He 


- did not realize at all that a Goods train 


was passing at the time and since the 
gate was open he crossed the railway 
crossing absolutely oblivious of the 
fact that a train was approaching. The 
Jearned Trial Magistrate accepted the 
defence but the High Court was pleas- 
ed to hold that the appellant was both 
rash and negligent. 

4. It is contended before us 
that the learned Magistrate had taken 
a very reasonable view of the case 
and, therefore, the High Court should 
not have interfered with the order of 
contended that 
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the view of the High Court could not 
be sustained on the evidence which 
was so conclusively in favour of the 
appellant that the conviction was im- 
proper. 


5. A large number of witnesses 
were examined to prove the case 


against the appellant but most of them - 


turned hostile. The High Court, how- 
ever, relied upon a few witnesses for 
its finding that the appellant was both 
rash and negligent, and it is contended 
before us that these witnesses had not 
really proved the charge against the 
appellant. 


6. A few facts zequire to be 
noted at the outset. 


(1) The bus was not driven and 
could not have been driven fast. The 
vehicle, before it reaches the level 
crossing, has to negotiate two bends 
on the road. The road is U shaped- 
The base of this U shape is formed by 
the level crossing and the two arms 
of this U lie on either side of the Rail- 
way track. The approach from Kur- 
nool is at one end of the right arm and 
‘to come to the level crossing a vehi- 
cle has to negotiate two bends — one 
near the approach and the other near 
the level crossing. After these bends 
are negotiated the road climbs up to 
the level .crossing, the railway track 
being at a much higher level than the 
road. The situation, therefore, of the 
road and the level crossing would 
clearly go to show that no vehicle 
which is to negotiate two near bends 
and climb up a gredient can maintain 
high speed. As a matter of fact it is 
admitted by P. W. 13 S. Veerappa 
who was the conductor of the bus that 
at the time when the bus was enter- 
ing the railway gate it was going dead 
slow. This is also the evidence of 
P. W. 56 G. Laxman Rao, a Sub-Inspec- 
tor of Police who was travelling in the 
bus. with his family. He was sitting 
in the front seat close to the driver 
and his evidence is important as we 
will show later.. 


(2) That the gate of the level 
crossing which is a manned gate, was 
open, indicating thereby that no train 
was expected to come at the time and 
inviting vehicles to pass. 

(3) The railway track was ata 
higher level and the road was lined by 
babbool trees and, therefore, a passing 
train coming from a distance was not 
visible from the bus. 
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‘train while’ 
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(4) The bus was making a huge 
noise because it was not fitted with 
the silencer. 


(5) As a cold breeze was blowing 
some of the window screens of the bus 
were lowered for the comfort of the 
passengers in the bus. 

(6) There is no evidence that the 
approaching the level 
crossing gave any whistle or whistles. 

any case there is no evidence that 
any whistle was heard by- any of the 
occupants of the bus. 


7. It is against this background 
we have to see whether the appellant 
was either rash or negligent. Rashness 


` consists in hazarding a dangerous or 


wanton act with the knowledge that 
it is so, and that it may cause injury. 
The criminality lies in such a case in 
running the risk of doing such an act 
with recklessness or indifference as 
to the consequences. Criminal negli- 
gence on the other hand, is the gross 
and culpable neglect or failure to 
exercise that reasonable and proper 
care and precaution to guard against 
injury either to the public generally 
or to an individual in particular, which, 
having regard to all the circumstances 
out of which the charge has arisen, it 
was the imperative duty of the accus- 
ed person to have adopted. This defi- 
nition of criminal rashness and crimi- 
nal negligence given by Straight. J in 
Empress of India v. Idu Beg. (1881) 3 
All 776, has been adopted by this court 
in Bhalchandra Waman Pathe v. The 
State of Maharashtra, Cri. A. No. 62 
of 1965, D/- 20-11-1967 (SC). 

8. The High Court has held 
that the appellant was guitly of crimi- 
nal rashness because in its view the 
appellant “tried to negotiate the level 
crossing in a spirit of bravado and 
absolutely callous and unmindful of 
the consequences of the impending 
collision.” For this finding the High 
Court has principally relied on the 
evidence of P W. 12. Sayanna, his wife 
Kanthamma, P. W. 15 and their son 
Samuel, P. W. 16. AU three of them 
were travelling in that bus. According 
to Sayanna, who is a Railway Gangman 
when the bus was crossing the railway 
line a Goods train dashed against the 
bus. . He further says that when the 
bus was outside the railway gate and 
just before it crossed the railway gate, 
he had shouted that the train had 
come. But by the time the conduc- 
tor stood up to warn the driver the bus 
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crossed the railway line and the Goods 
train dashed against the bus. He fur- 
ther says that the other passengers 
also in the bus shouted. This evidence 
is supported by his, wife Kathamma, 
P.|W. 15 and their son Samuel, P. W. 
16] The conductor S. Veerappa, P. W. 
13| does not, however, say that any- 
body had warned him about the ap- 
proaching train or that he had got up 
frdm his seat to give the warning bell 
toithe driver. The bus was 21 feet in 
‘length and the railway crossing was 
about 18 feet across and it will 
be| difficult to say from ‘the above 
evidence if the shouting had taken 
place in sufficient time to per- 
mit the driver to stop the bus before it 
reached the railway track. The train 
iS uch broader than its track and if 
Ollision is to be avoided it can be 
do one only by stopping the bus some 
feet away from the railway track It 
is inot improbable that the Gangman 
Savanna became conscious of the ap- 
p: 
be 








aching train just when the gate was 
g crossed. But that wouldbe too 
late to avoid the collision. ‘The evidence 
of |the sub-inspector ` already referred 
to|is more cogent and satisfactory in 
this regard. Laxman Rao, P. W. 56, 
a had the same opportunity as the 
ver of seeing the. approaching dan- 
ger says that he heard some passen- 
gets murmuring that the train was 
coming. This was just when the. bus 
was already on the railway track. Hav- 
at noticed the approaching train ‘the 
ver decided to clear the track but in 
the meantime the collision took place- 
is evidence establishes that the 
uring by the passengers was too 
to prevent the collision because the 
et had already crossed the ‘track and 
the only hope of saving the situation 
uld be to speed up the vehicle, 
which according, to the witness, the 
ver had done. Unfortunately the 
bus was too long to pass with the result 
that the train dashed against the rear 
side of the bus. The High Court has 
relied upon the evidence of this Sub- 
Inspector for coming to the conclusion 
that the appellant was rash. In facta 
portion of his evidence has been quoted 
verbatim in support of the fihding that 
the appellant was culpably rash. In 
our opinion, the High Court has com- 
plétely misread his evidence. One has 
to only read the evidence as a whole 
and it is very.clear from the evidence 
aut the driver received no warning 
either from the approaching train or 





- negligent in crossing the railway track, 


A.I. R- 


from the passengers in the bus in 
sufficient time to save the collision. 
There was no question of the appellant 
driving the bus in a spirit of bravado 
or adventure. On seeing the train 
after he crossed the track the best he 
could do was to drive as fast as he 


‘could in order to avoid the collision. 


This cannot be regarded either as 
bravado or adventure. It is, therefore 
impossible to say on the evidence that 
the. appellant -was criminally rash. 


9. As regards criminal negli- 
gence the High Court has blamed the 
appellant for not taking note of the 
road signals. It is stated that on either 
side of the railway track, some dis- 
tance away, there were road signals 
which required a vehicle to stop, and 
the High Court finds fault with the 
driver for not stopping the vehicle. 
According to the High Court the appel- 
lant should have first come to a dead 
stop at the road signal and made sure 
that there was no train on the railway 
line. In our opinion, so much precau- 
tion was not necessary to be observed 
in the present case. Where a level- 
crossing is unmanned, it may be right 
to insist that the driver of the vehicle 
should stop the vehicle, look both 
ways to see if a train is approaching 
and thereafter only drive his vehicle 
after satisfying himself that there was 
no danger in crossing the railway 
track, But where a level crossing is 
protected by a gateman and the gate- 
man opens out the gate inviting the 
vehicles to pass, it will be too much to 
expect of any reasonable and prudent 
driver tostop his vehicle and look out 
for any approaching train. Culpable 
negligence lies in the failure to exercise 
reasonable and proper care and the 
extent of its reasonableness will al- 
ways depend upon the circumstances 
of each case. Where the gate is open 
and there is no train scheduled to pass 
at the time, the driver would be justi= 
fied in driving his vehicle through the 
level crossing. Passenger trains have a 
time schedule and if a train is expect- 
ed to come at about the time the ap- 
pellant reached the level crossing, a 
regular driver of motor vehicles on 
that route may, perhaps, be found 





if by mischance, the gate was open. 
But the train in the present case was 
not a passenger train but a Goods train 
and it is not shown that the Goods 
train was scheduled to pass the leve 
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crossing just at about the time the bus 
reached the spot. The appellant may 
not even know that a Goods train 
would be coming at that moment. We 
do not, therefore, think that the ap-. 
pellant was guilty of criminal negli- 
gence merely because he did not stop 
when the road signal wanted him to 
stop. This was a clear case of unavoid- 
able accident because of the negli- 


fence of the gateman in keeping the. 


gate open and inviting the vehicles to 


pass. 

10. In the 
succeeds, the order of conviction and 
sentence is set aside and the appellant 
is acquitted, 

‘y Appeal allowed. 


a 


AIR 1972 SUPREME COURT 689 
(V 59 C 132) 

(From Calcutta: AIR 1968 Cal. 28) 
J. M SHELAT AND C. A. VADI- 
LINGAM, JJ. 

The Assistant Collector of Cus- 
foms and Superintendent, Preventive 
Service Customs, Calcutta and others, 
Appellants v. Charan Das Malhotra, 
- Respondent. 

Civil Appeal No. 1056 of 1967, D/- 
49-2-1971. 


Customs Act (1962), S. 110 (2) 
Proviso — Collector cannot extend the 
period for giving notice of confiscation 
under S. 124 (a) without giving op- 
portunity of hearing to person whose 
articles are seized as contraband. 


(X-Ref: S. 124 (a)). AIR 1970 Cal. 134- 
and AIR 1968 Mys-89 and (1971) 73- 


Bom. LR 200 Overruled. AIR 1968 Cal. 
28 Affirmed. Case law discussed. 


(Para 17) . 


_ The power under the Proviso to 
8. 110 (2) is quasi-judicial and at any 
rate one requiring a judicial approach. 
While the power of seizure under sub- 
section (1) of S. 110 can be exercised 
on basis of reasonable belief on part 
of the concerned officer the power of 
extending the period to give notice 
under S. 124 (a) is to be exercised only 
on “sufficient cause being shown”. 
This expression envisages at least some 


sort of inquiry on facts placed before ~ 


the authority and determination by 
him of those facts. Extension order is 
not to be passed mechanically. The 
power under sub-s. (1) cannot be equ- 


CO/CO/A929/71/DVT/P 
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Asst. Collector, Customs v. 


result the appeal .- 


are 
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ated with the power under the Prw- 
viso to sub-s. (2) of S. 110. ‘ 
- (Paras 12, 16, 17) 

Cases Referred: Chronological Paras 

(1970) AIR 1970.SC 150 (V 57) 
= (1969) 2 SCC 262, Kraipak v. 
Union of India 

(1970) AIR 1970 Cal 134 (V 57) 
Sheikh Mohammed Sayeed 
v. Asst. Collector, of Customs 

(1970) Misc Petn. No. 127 of 1963, 
D/- 31-8-1970 = 73 Bom LR 
200, Prakash Cotton Mills Pvt. 
Ltd. v. Asst. Collector of Cen- 
tral Excise, Bombay 

(1968) AIR 1968 Cal 28 (V 55) = 
1968 Cri LJ 33, Charan Das Mal- 
‘hotra v. Asst. Collector of Cus- 
toms and Supdt. Preventive Ser- 


vice 

(1968) AIR 1968 Mys 89 (V 55) 
= § Law Rep 855, Ganeshmul 
Channilal v. Collector of Central 
Excise 

(1967) ATR 1967 SC 523 (V 54) 
= 63 ITR 219. Narayanappa v. 
Comair, of Income-tax, Banga- 


agen AIR 1967 SC 1507 (V 54) 
= 1967 Cri LJ 1390, P. L. 
Lakhanpal v. Union of India 

(1967) 2 QB 864, Regina v. Crimi- , 

` nal Injuries Compensation Board, 
Ex parte Lain 

(1966) 70 Cal WN 349 = ILR 
(1966) 2 Cal 486, Nathmal Jalan 
y. Addl. Collector of Customs 

(1962) AIR 1962 SC 316 (V 49) 
= (1962) 3 SCR 786, Collector 
of Customs, Madras v. N. Sam- 
pathu Chetty 

(1962) AIR 1962 SC 1559 (V 49) ` 

= (1962) Supp 3 SCR 866, Pukh- 
raj v. D. R. Kohli 

(1957) AIR 1957 SC 877 (V 44) 
= (1957) SCR 1110, Babulal 
Amthalal v. Collector of Cus- 


` toms 16 
(1918) 1918 AC 557 = 87 LJPC 
128, De Verteuil v. Knaggs 14 


. M/s. R. H. Dhebar and S. P. Nayar, 
Advocates for Appellants; Mr. S. T. 
Desai, Sr. Advocate (Mr. P. C. Bhar- 
tari, Advocate, and M/s. J. B. 
Dadachanji and Co., Advocates, with 
him), for Respondent. 

The following Judgment of the 
Court was delivered by 

SHELAT, J. :— This appeal, under 
a certificate, raises two questions. The 
first is as to the nature of the power 
of the Collector of Customs under the 
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16 


17 


13 


16 


16 


16 





proviso to, the second sub-section of 
E 110 of the Customs Act, 52 of 

1962, and the second is as to whether 
pi Collector under that proviso can 
extend the period for giving notice 
der Section 124 (a) of the Act either 
after the initial period of six months or 
the extended period has already expir- 





| 2 In 1963, the respondent 
carried on business as a dealer in wat- 
ches in the name and style of Wallton 
tch Company in Calcutta. In 1955, 
he also used to have another business 
premises where he carried on the same 
business in the name of Walcon Watch 
Se That business was wound 
up in that year and he had the stock- 
in+trade of that business transferred to 
his business carried on in the name of 
allton Watch Company. 
3. On March 19, 1963, the 
Rummaging staff under the appellant 
sia the respondent’s business pre- 
ises and seized 218 watches, all of 
foreign make, 87-of these watches, 
however, were released on the respon- 
dent then and there producing vou- 
chers relating to them. Later on, 21 
ore watches were released on Sep- 
tember 18, 1963 and February 27, 1964 
om more vouchers having been produc- 
ed. The case of the Customs authori- 
ties, however, was that he was not able 
td produce documentary evidence in 





erefore, their release was not pos- 
ible. 

4. On March 6, 1964, the ap- 
ellant served on the respondent a 
eg under Section 124 (a) to show 

use why the rest of the said watches 
should not be confiscated and 
Pean penalty should not be impos- 
ed upon him. Watches imported with- 
a t licence or on which proper import 

duty has not been paid are undoubted- 
. ng liable to confiscation under S.'111 


BU 


iv) 


5. Section 110, which finds its 
ace in Ch. XIII dealing with searches 
e and arrest, provides for sei- 
inter alia, of goods. Under sub- 
3 (1), if a proper officer has “reason to 
believe” that any goods are liable to 
confiscation under the Act, he may 
seize such goods. Sub-s. (2) reads as 
follows: 
(2) Where any goods are seized 
resper sub-section (1) and no notice in 
r 


oS 


spect thereof is given under cl. (a) 
Section 124 within six months of 
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thereto of the rest of the watches, and 
s 


the seizure of the goods, the goods 
shall be returned to the person from 
whose possession they were seized: 


Provided that the aforesaid period > 


of six months may, on sufficient cause 


_being shown, be extended by the Col- 


lector of Customs for. a period not eX- 
ceeding six months.” 

Section 124 provides that no order con= 
fiscating any goods or imposing any 
penalty on any person shall be made 
unless the owner of the goods or such 
person is given a notice in writing in- 
forming him of the grounds on which 
it is proposed to confiscate the goods 
or to impose a penalty. The section 
does not lay down any period within 
which the notice required by it has to 
be given. The period laid down in 
Section 110 (2) affects only the seizure 
of the goods and not the validity of the 
notice. 

6. Since the watches in ques- 
tion were seized on March 19. 1963, the 
initial period of six months provided 
under the second sub-section of Sec- 
tion 110 expired on September 19, 
1963 and the respondent became en- 
titled tothe return of the said watches 
as no show cause notice had till then 
been issued to him. But the appel- 
lant’s case was that an extension for a 
further period of four months was ap- 
plied for and was granted by -the Col- 
lector on September 19, 1963 under his 
power under the said proviso on the 
ground that certain inquiries at Bom- 
bay and Delhi yet remained to be 
made. 
months expired on January 19, 1964 
and a further extension of two months 
was applied for on January 3, 1964. 
But the Collector passed his order 
granting further extension on Febru- 
ary 20, 1964, that is to say, about a 
month after the first exended period 
had expired. 


T. Admittedly, both the exten- 
sion orders were passed ex parte and 
without any opportunity of being 
heard having been given to the res- 
pondent. The respondent, therefore, 
got no chance to resist either of the 
two applications for extension and ta 
show that no sufficient cause had been 
shown, and that therefore, no order of 
extension was -justified or should be 
granted, and the watches should, as 
provided by Section 110 (2), be restor- 
ed to him. He also got no opportunity 
tc plead before the Collector that the 
Tight to have the watches restored ta 


ALR 


The extended period of four ` 
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him having already accrued to him on 
January 19, 1964, it could not be de- 
feated by an order of extension passed 
after the first extended period had al- 
ready lapsed. 


8. Aggrieved by the two orders 
of extension passed in the manner 
aforesaid, the respondent moved the 
High Court of Calcutta under Art. 226 
of the Constitution, contending that 
the proviso to Section 110 (2) envis- 
aged only one extension, and that, 
therefore, the second extension was in- 
valid. The learned Single Judge, who 
heard the writ petition, rejected this 
contention holding that the proviso 
empowered the Collector to grant as 
many extensions as the completion of 
the inquiry and the issuance of the 
notice under Section 124 (a) required 
but in no case exceeding six months at 
atime. The second contention urged 
by the respondent was that the period 
of the first extension having expired 
on January 19, 1964 and no further ex- 
tension having been granted by that 
date, he became entitled to restoration 
of the said watches and the second 
order extending the period by two 
months more granted a month after 
the expiry of the first extended period 
would be of no avail to the Customs 
authorities. This contention too was 
rejected on the ground that where 
there is a prescribed time for doing a 
thing but an express power is given to 
an authority to extend that time, such 
power can be exercised even after the 
prescribed time has expired unless 
there is an express provision prohibit- 
ing to do so. There was no such pro- 
vision. The learned Single Judge also 
held that there was no need to give to 
the respondent any notice of the appli- 
cations for extension, the only require- 
ment being that a sufficient cause had 
to be shown to the satisfaction of the 
Collector. The learned Judge also re- 
flected a third contention by the res- 
pondent that in the absence of any in- 
formation with the Customs officers 
as regards the watches save that they 
were of foreign manufacture, they 
could not have entertained any reason- 
able belief that their importation was 
contrary to or in violation of any sta- 


tutory provision. This contention was ` 


rejected on the strength of the supple- 
mental affidavits of the Customs offi- 
cers ordered by the learned Judge. The 
result was that the learned Judge dis- 
missed the writ petition negativing, 


inter alia, the respondent's plea as to 
the restoration of the seized watches. 


9. On an appeal by the res- 
pondent, a Division Bench of that High 
Court took a contrary view. It held 
that the watches having been seized on 
March 19, 1963, the period. of six 
months expired on September, 18, 1963, 
that if a notice under Section 124 (a) 
was not given by that time, Section 110 
(2) imposed a statutory obligation on 
the Customs to return the goods to the 
person from whom they were seized. 
The Division Bench observed that even 
assuming that the first extension 
which was granted ex parte and with- 
out any opportunity to the respondent 
of being heard were to be valid, the 
period of four months granted then 
having expired on January 19, 1964 
and no order for further extension 
having admittedly been made, it was 
obligatory on the Customs to return 
the watches to the respondent. There 
being such a statutory obligation under 
Section 110 (2), there was a corres- 
ponding statutory right in the respon- 
dent to have them restored to him- 
The Division Bench was of the view 
that such a right having accrued to the 
respondent, it could not be defeated by 
an order passed one month after the 
lapse of the first extended period. It 
also held that the words “sufficient 
cause being shown” used in the provi- 
so meant that the Collector had to 
decide an application for extension 
judicially, the reason being that the 
Collector could not fairly and justly 
determine that a sufficient cause was 
shown without hearing the pros and 
cons of the question, and therefore. he 
had no jurisdiction to grant extension 
without giving to the respondent an 
opportunity of being heard. In this 
ee the Division Bench observ- 

“As long as the period of issuing 
notice has not expired, it might be one 
thing. But quite a different set of cir- 
cumstances arise when the period has 
expired and the right to the return of 
the goods is vested in the person from 
whose possession the goods are seized. 
If you are to take away the right you 
can only- do that for. a “sufficient 
cause”. How can the officer concern- 
ed decide as to whether a “sufficient 
cause” has been shown, so as to divest 
a vested right, unless he hears the 
parties affected. Even after the sup- 


plementary affidavits were filed in this 











pg oe it is extremely doubtful whether 
a bufficient cause has been shown.” 
According to the Division Bench, even 
if the Collector’s function under the 
proviso were'to be treated as an ad- 
ministrative function, his authority be- 
inp to determine the question affecting 
the rights of the citizen, there was an 
implied duty to act judicially. On this 
reasoning, the Division Bench. held 
that in any event the second order of 
extension was bad. It also found that 
the show cause notice issued under 
pai 124 (a) was vague, 
opportunity to the respondent to ex- 
plain the allegations contained therein, 
d therefore, was bad, with the result 
that the appellant would be required 
give a fresh notice. For the reasons 
Shove stated, the Division Bench re- 
versed the judgment of the Single 
Judge and allowed. the writ petition. 
The correctness of this judgment is the 
: subject-matter of this appeal. 
10. We may at this stage men- 
ion that counsel for appellant formu- 
ied the following two contentions 
only’ 


y: s 

(1) that the liability to return the 
goods seized under Section 110 (1) on 
e expiry of the time prescribed 
der sub-section (2) is not absolute as 
jt is subject to the period being ex- 
ae for a period not exceeding six 


et 


se 





onths, that is to say, within the over 
all period of one’ year; that therefore, 
there is no question of any right being 
vested in the respondent on the expiry 
of the first six months or the extended 
period or such right being divested 
til one year from the date of seizure 
has expired; and 
(2) that, the proviso to Section 110 
(2) does not contemplate any notice to 
the respondent as the considerations 
hich would weigh with the Collector 
which would be relevant for grant- 
ing extension would be of such a 
ature that they could not be disclos- 
, such disclosure being against ‘pub- 
c interest; that. only two require- 
ents are envisaged for the extension 
f time and they are (i) that a suffi- 
dient: cause is shown, and (ii) that the 
extension is within one year. 


11. As already stated, sub-sec- 
tion (1) of Section 110 authorises sei- 
re, the only requirement being a 
easonable belief on the part of the 
oncerned officer at the time of sei- 

re. The power of seizure founded 
n a mere reasonable belief being ob- 








_extend the time unless he is satisfied 
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viously an extraordinary power, the 
second sub-section envisages comple- 
tion of the enquiry within a period of 
six months from the date of seizure. 
But it provides that if such an enquiry 
is not completed within that pericd and 
a notice under Section 124 (a) is, there- 
fore, not given, the person from whom 
the goods are seized becomes entitled 
to their restoration. However, on the 
supposition that in some cases such an 
investigation may not be completed 
owing to some difficulties, the legisla- 
ture gave under the proviso power: to 
the Collector. an officer superior in 
rank and also an appellate authority 
under Section 128, to extend the time 
on two conditions, namely, (1) it does 
not exceed one year, and (2) on suff- 
cient cause being shown. The policy of 
the legislature, therefore, clearly was 
that in view of the extraordinary 
power of seizure, the enquiry should 
ordinarily be completed within six 
months but since it might not be pos- 
sible to do so in some cases, it gave 
power of extension to the Collector. 
The legislature was thus careful to en- 
trust the power of extension to a 
superior officer who also has the power 
to hear inquiries under the . Act in- 
volving penal consequences and also 
appeals. Cases where extension would 
have to be asked for and granted are 
thus envisaged as -exceptions to the 
general rule of six months laid down 
in sub-section (2). The.second limita- 
tion to the power is that such exten- 
sion can be granted only on sufficient 
cause being shown, a phrase often used 
in provisions for condonation of delay 
such as Section 5 of the Limitation 
Act, 1908, 


12. There can be no doubt that 
the proviso to the second sub-section 
of Section 110 contemplates some sort 













vestigation could not be completed for 
‘bona fide reasons within the time laid 
down in Section 110 (2), and that there- 
fore, extension of that period has be- 
come necessary. He cannot, therefore, 


on facts placed before him that there 
is a sufficient cause necessitating ex- 
tension. The burden of proof in such 
an inquiry is clearly on the Customs 
Officer applying for extension and no 


\. 
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on the person from whom the goods 
are seized. 


13. The question, therefore, is 
as to the nature of such a function and 
power entrusted to and conferred on 
the Collector by the proviso.. It will 
be noticed: that whereas sub-s. (1) of 
Section 110 uses the expression “reason 
to believe” for enabling a Customs offi- 
cer to seize goods, the proviso to sub- 
section (2) uses the expression “suffi- 
cient cause being shown”. It would 
seem that sub-s. (1) does not contem- 
plate an inquiry at the stage of sei- 
zure, the only requirement being the 
satisfaction of the concerned officer 
that there are reasons to believe that 
the goods are liable to confiscation by 
reason of their illegal importation. 
Even so, such satisfaction, as laid down 
in Narayanappa v. Commissioner of 
Income Tax, Bangalore, 63 ITR 219 = 
(AIR 1967 SC 523),is not absolutely 
subjective inasmuch asthe reasons for 
his belief have to be relevant and not 
extraneous. It is clear that the legisla- 
ture was not prepared to use the same 
language while giving power to the 
Collector to extend time and deliberate- 
ly used the expression “sufficient 
cause being shown.” The point is why 
should the legislature have used such 
a different expression while enacting 
the proviso if its intention was to con- 
fer power which would depend ona 
mere subjective satisfaction as to the 


cause for extension. The words “suffi- - 


cient cause being shown” must mean 
that the Collector must determine on 
materials placed before him that they 
warrant extension of time. Where an 
order is made in bona fide exercise of 
power and within the provisions of-the 
Act which confers such power, the 
order undoubtedly is immune from in- 
terference by a Court of law, and 
therefore, the adequacy of the cause 
shown may not be a ground for such 
interference. But there can be no 
doubt at the same time that the in- 
quiry to be held by the Collector has 
to be on facts, i.e., materials placed be- 
fore him. There is therefore no ques- 
tion in such cases of the subjective 
satisfaction of the Collector, for, what 
he is asked to do by the proviso is to 
determine that the cause shown before 
him warrants an extension of time. 


14. In Lakhanpal’s case, AIR 
1967 SC 1507, this Court noticed a 
similar difference of language used in 
Rules 30 (1) (b) and 30-A (9) of the 
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Defence of India Rules, 1962 which 
dealt with two different types of 
powers. Though it was a case deal- 
ing with preventive detention, what is 
important is that the decision primarily 
depended on ‘the difference in langu- 
age used in the two rules and the 
difference it made in the character of 
the two powers. A similar expression, 
though not exactly the same, also 
came to be construed by the House 
of Lords ins, De Verteuil v. 
Knaggs, 1918 A C 557, a case 
often referred to while determining 
the nature of power. The question 
which arose there was whether under 
Section 203 of the Trinidad Immigra- 
tion Ordinance, No. 161, the govern- 
ment could pass an order transferring 
indentured labour from one employer 
to another without notice to the con- 
cerned employer against whom com- 
plaints as to treatment of the labourers 
were made. The section provided that 
if at any time “it appears to the gov- 
ernor on sufficient ground shown to his 
satisfaction, that all or any of the im- 
migrants indentured on any plantation 
should be removed therefrom, it shall 
be lawful for him to transfer the in- 
dentures of such immigrants — to any 
other employer.” Construing this pro- 
vision, Lord Parmoor observed at 
p. 560 of the report: 

“The Ordinance does not prescribe 
any special form of procedure, but 
there is an obvious implication that 
some form of inquiry must be made, 
such as will enable the Governor fairly 
to determine whether a sufficient 
ground has been shown to his satisfac- 
tion for the removal of indentured im- 
migrants —— What is the procedure 
which in such a case the law will im- 
ply when the Legislature is silent? The 
acting Governor was not called upon 
to give a decision on an appeal be- 
tween parties, and it is not suggested 
that he holds the position of a judge 
or that the appellant is entitled to in- 
sist on the forms used in ordinary judi- 
cial procedure — On the other hand, 
the acting Governor could not proper- 
ly carry through the duty entrusted 
to-him without making some inquiry 
whether sufficient grounds had been 
shown to his satisfaction that immi- 
grants indentured on the La Glaria 
estate of the appellant should be re- 
moved. Their Lordships are of opi- 
nion that in making such an inquiry 
there is, apart from special circum- 
stances, a duty of giving to any person 





ee whom the complaint is made a 
fair opportunity to make any rele- 
vant statement which he may desire 
to| bring forward and a fair opportunity 
to| correct or controvert any relevant 
tement brought forward to his pre- 
fudice.’ 
In| Kraipak v. Union of India, (1969) 2 
C 262 = (AIR 1970 SC 150), the 
power of a selection board to prepare 
a selection list from; amongst the pub- 
lic servants for appointment in the 
sehior and junior scales was held to be 
quasi-judicial although the board had 
power .of appointment itself. In 
doing so, this Court: observed that the 
a rar line between judicial and ad- 
nistrative functions was thin and 
grpdually evaporating, and that the 
ctions performed by those doing 
juflicia]l function d administrative 
function, where the rights of citizens 
are affected to their prejudice, had 
a same object, namely, to do justice 
d deciding the question fairly and 
fustly. In the former case, there 
would be express rules of procedure, 
but the object of these rules is only to 
enable or facilitate to decide fairly and 
justly. The Court also pointed out that 
in|recent years the ‘concept of quasi- 
judicial power has been undergoing a 
radical change and noted with approval 
the decision in Regina v. Criminal In- 
juries Compensation Board; Ex parte 
(1967) 2 QB 864, where it was 
held that certiorari would be available 
not only where the impugned order 
ges immediately enforceable 
aie but also where it is a step as a 
t of which legally enforceable 
rights may be affected. If the power 
of preparing a selection list without the 
power to appoint, as in Kraipak’s case, 
(1969) 2 SCC 262 = ‘(AIR 1970 SC 150) 
eerie to transfer indentured la- 
bour from one to another employer, as 
in (1918) AC 557, are held, in the con- 
text of their respective provisions, to 
be| quasi judicial powers, there is no 
reason why, when the statute requires 
the determination of a sufficient cause 
n 
sh 








on| facts produced before the Collector 
uld be held not to be a quasi judi- 
cial function or at least a function re- 
ing judicial approach. f 


15. But it may be said that in 
th those cases there was a civil right 
olved and the power, therefore, had 
be held to be quasi judicial. But in 
present case also, the right to res- 
toration of the seized. goods is a civil 


perg 
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right which accrues on the expiry of 
the initial six months and which is de- 
feated on an extension being granted, 
even though such extension is possible 
within a year from the date of the sei- 
zure. Since the Collector has on facts 
to decide on the existence of a suf- 
cient cause, although his decision as to 
sufficiency of materials before him may 
be within his exclusive jurisdiction, it 
is nonetheless difficult to comprehend 
how he can come to his determination 
unless, as the Division Bench of the 
High Court has said, he has before him 
the pros and cons of the question. An 
ex parte determination by the Collec- 
tor would expose his decision to be one 
sided and perhaps one based on an in- 
correct statement of.facts. How then 
can it be said that his determination 
that a sufficient .cause exists is just and 
fair if he has before him a one sided 
picture without any means to check it 
unless there is an opportunity to the 
other side to correct or controvert it. 
The difference in the language used in 
the first sub-section and the proviso to 
sub-section (2) lends support to the 
contention that the power in one case 
may be subjective, and therefore, not 
calling for an enquiry, and the power 
in the other is one, the exercise of 
which necessitates an enquiry into the 
materials placed before the Collector 
for his determination. In our view, 
these considerations lead to the con- 
clusion that the power under the pro- 
viso is not to be exercised without an 
opportunity of being heard given to the 
person from whom the goods are seiz- 


ed. 


16. In a recent decision in 
Sheikh Mohammed Sayeed v. Assis- 
tant Collector of Customs, AIR 1970 Cal 
134 a contrary view has, however, been 
taken by a single Judge of the High 
Court of Calcutta. The extension order 
there was passed before the expiry of 
the initial six months’ period. But the 
contention raised was that an oppor- 
tunity to be heard should have been 
given to the petitioner. The learned 
Judge distinguished the decision of the 
Division Bench under this appeal (re- 
ported in AIR 1968 Cal 28) on the 
ground that the question involved in 
that decision was whether an oppor- 
tunity of being heard had to be given 
in respect only of an extension when 
the right to restoration of the goods in 
question has already accrued to the 
party from whom they were seized, 
and theretots the decision did not ap- 
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ply to the case before him when such 


a right had not vested in the peti-` 


tioner. With respect to the learned 
Judge, the distinction was not correct, 
firstly, because the first order of ex- 
tension was only assumed to be cor- 
rect as the Division Bench concentrat- 
ed its attention on the second order of 
extension which also involved the 
question of the right to restoration of 
the goods having already vested; and 
secondly, because the Division Bench 
set aside extension order on the 
ground that the power of extension 
was quasi judicial or at any rate one 
which required a judicial approach. 
The latter ground applied to both the 
orders, and therefore, if the f 
order of extension was bad, the first 
was for the same reason necessarily 
bad. The order of extension in both 
the cases would deprive the person 
from whom the goods are seized of the 
right to have the goods restored to him 
on the expiry of six months from the 
date of seizure. As for his decision on 
the nature of the power, the learned 
Judge relied on decisions in Collector 
of Customs v. N. Sampathu Chetty, 
AIR 1962 SC 316; Babulal Amthalal v. 
Collector of Customs, AIR 1957 SC 
877; Pukhraj v. Kohli, AIR 1962 SC 
1559 and Nathmal Jalan` v. Additional 
Collector of Customs, (1966) 70 Cal 
WN 349, which were all cases where 
the exercise of power depended on 
reasonable belief or reasons to believe. 
But he held that the power under the 
proviso to Section 110 (2) should be 
construed on the same principles laid 
down in those decisions. This is made 
clear at page 141 of the report where 
he observed: . 

“In my view the same principles 
are attracted in construing the phrase 
‘on sufficient cause being shown’ — 
With regard to the nature and suff- 
ciency of the cause, it is the satisfac- 
tion of the Collector of Customs that 
provides the ground and justification 
for an order extending the time to 
complete the inquiry — If the order of 
extension is made before expiry of the 
initial period of six months, or before 
expiry of the extended period, it can- 
not in my view be challenged on the 
ground that notice to show cause, or 
opportunity of being heard was not 
given to the party.” 

In our view, equating the power, the 
exercise of which depends - on a mere 
reasonable belief, with the power, the 
exercise of which depends on ‘suffi- 


‘mination by him on those facts, is not 


second. 


a civil right of a citizen to the restora- 
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cient cause being shown’ envisaging a 
least some sort of inquiry on facts 
placed before the authority and deter- 


warranted: Therefore, a conclusion 
based on such a premise creates diffi- 
culty in sustaining it. Further, the dis- 
tinction between an order extending 
before and after the expiry of the ini- 
tial or the extended period does not 
make any difference as was sought to 
be made by the learned Judge when 
one inquires into the character of the 
power of extension. Both would raise 


restored would be involved. We can- 
not also agree with the learned Judge 
that there is no indication in the Act 
to suggest that the Collecor is required 
to act judicially, firstly, because the 
proviso requires determination on 
facts and not on mere suspicion and a 
sufficient cause being made out by the 
applicant-officer, and secondly, because 


tion of the goods on expiry of the 
period, whether initial or extended, is 
affected. 


17. The other decision, which 
takes a contrary view, is of the High 
Court of Mysore in Ganeshmul Chan- 
nilal v. Collector of Central Excise, 
AIR ‘1968 SC 89. The grounds on 
which the learned Judges there took 
that view were (1) that the power was 
administrative, and (2) that if notice 
were to be necessary, the authority 
which applies for ‘extension would 
have to make a disclosure about the 
investigation, which disclosure would 
be detrimnental to the investigation it- 
self. For the reasons already given 
we cannot agree with the first ground. 
As for the.second ground, we do not 
see any reason for the apprehension. 
So far as the initial period. of six 


` months is concerned, there is no ques- 


tion of disclosure of the investigation. 
The legislature itself contemplated 
that ordinarily such an investigation 
would be completed within that period. 
The question of disclosure would arise 
only in cases where for bona fide 
reasons something yet remains to be 
done. The only disclosure in such 
cases would be about the fact that inv 
vestigation at some place or places, or 
about certain matters is still incom 
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Hee and pending: No one suggests 
t the inqury to be held by the Col- 
lector would be similar to the one held 
ive a Court of law or that the officer ap- 
plying for extension would be compel- 
led to disclose the names of his infor- 
mants:or such other matters which 
would be detrimental to the investiga- 
ats Even in more serious matters, 
such as applications for remand in cri- 
minal cases, opportunity to be heard 
has to be given. No one has yet sug- 
gested that such an opportunity is de- 
trimental to the |investigation. ` The 
ported - judgment. of the High 
urt of Bombay in Prakash Cotton 
Pvt. Ltd. v. Assistant Collector of 
Central Excise, Bombay, Misc. Petn. 
. 127 of 1963, D/- 31-8-1970 (Bom), 
d es not throw any, further light as it 
is mostly based Court! Y reasoning of the 
ysore High C We are not satis- 
fied that as between the right of the 
m from whom the goods are seiz- 
and the supposed danger to the in- 
vestigation the matter is so weighted 
down that we would be compelled to 
hold that the legislature could not pos- 
sibly have contemplated a judicial ap- 
proach by the Collector when he orders 
extension of time, the effect of which 
would be the deprivation of, or in any 
event, postponement of the right to 
restoration. In our view, the first 
question must be answered in favour 
Í the respondent, and therefore, the 
vision Bench was: right in holding 
ae the power under the proviso was 
quasi judicial, or at any rate, one re- 
quiring-a judicial’. approach. Conse- 
quently, an opportunity of being heard 
ought to have been given to the res- 
oe before orders for extension 
re made. The High Court, conse- 
quently, was justified in, ordering’ res- 
taration: of the -watches in question to 
the respondent. si 
18. In this: Hew it is not neces- 
for us to decide the second ques- 
tión raised by counsel for the respon- 
dent. We are also not, dealing with the 
aestion ‘as to whether the notice 
der Section 124 (a) was vague, and 
refore, void as decided. by the Divi- 
sion Bench. That part of the decision 
of the High Court was not challenged 
baa us, and therefore, we are not 
ed uponto give our decision on 
thet part of the case. 


19. In the result, the judgment 
oğ the Division Bench has to be upheld. 
ł 
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A.I. R. 
The appeal will stand dismissed with 
costs, 


Appeal dismissed. . ` 
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A N. GROVER AND M. H. BEG, JJ. 
M. N. Gangappa (dead) by his 
legal representatives, Appellants v. 
A. `N. Setty & Co. and another, Res- 
pondents. . 
Civil Aopen. No. 205 of 1967, D/~ 
21-1-1972. : 


(A) Defence of India Rules, R. 81 
(2) — Order under promulgated in 
1943, Cl. 5 — Exclusion of non-trans- 
ferable forward contract in groundnut 
ete. from prohibition under the Order 
— Contract for groundnut seeds — 
Absence of express stipulation as to 
non-transferability in the contract 
would not make the contract transfer- 
able. (Para 7) 
The question hethar a particular ' 
contract was of one category or: the 
other, namely, transferable or non- 
transferable, can only be, decided on 
the facts of each case. AIR 1964 - SC 
1526, Applied; Appeal No. 290 of 1957, 
D/- 14-4-1966 (Mys), Affirmed. 
>: . (Para 8) 
- (B) Contract Act (1872), S. 73 — 
Breach of contract — Damages -— 
Computation. 


Computation of damages on the 
basis of difference between the contract 
rate and the lowest market rate pre- 
vailing at the time of breach of con- 
tract is neither unreasonable nor. ille- 
gal. -Judgment in Appeal No. 290 of 
1957, D/- 14-4-1966 (Mys), Affirmed. 

(Para 9) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1526 (V 51) 
= (1964) 2 SCR 686,, Hemraj. 
Keshavji v. Shah Haridas Jetha- 
bhai, 

Mr. G. L. Sanghi, Advocate and 
Mr. B. R. Agarwala, Advocate of M/s. 
Gagrat & Co., for Appellants; Mr. 
P. Ram Reddy, Senior Advocate, (Mr. 
A. V. V. Nair, Advocate, with him) 
(for No. 1) and Mr. A. G. Ratnaparkhi, 
Advocate, (for No. 2), for Respondents. 


*(Appeal No. 290 of 1957, _D/- 14-4- 
1966 — Mys.) 
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The Judgment of the Court was 
delivered by 


GROVER, J.:— This is an appeal 
by certificate from the judgment and 
decree of the Mysore High Court. 

2. A suit was filed for the re- 
covery of Rs. 22,274.4.0 as damages for 
breach of contract by the plaintiff 
(first respondent herein) against M. N. 
Gəngappa now deceased and represent- 
ed by his legal representatives. The 
second respondent was also joined as 
defendant. According to the case of 
the plaintiff, the defendants had en- 
tered into two contracts with him for 
the supply of groundnut seeds. It was 
claimed that both the contracts were 
for a specified quality of groundnut 
seeds, for specific delivery at a speci- 
fied price and were not transferable. 
The first contract (Exhibit P-20) was 
entered into on Ist November 1950 and 
the delivery was stipulated to be made 
by 3lst January, 1951. The damages 
relating to this contract were claim- 
ed at the difference between the con- 
tract rate andthe market rate which 
was stated tobe Rs. 224/- per candy, on 
the date of breach ie. 31st January 
1951. The second contract (Exhibit 
P-29) was entered into on: 21st . Nov- 
ember 1950. The damages relating to 
that contract were claimed on the 
basis of the , difference between the 
contract rate and the market rate, 
namely, Rs. 218/~ per candy on the 
date of the breach which was stated 
to be 28th February 1951. 


3 On or about the 22nd Janu- 
ary 1951 the plaintiff despatched 
954 empty gunny bags to Bellary by 
Rail and sent the railway Receipt by 
registered post addressed to the de- 
fendants asking them to despatch the 
stipulated quantity of groundnut seeds 
agreed to be supplied under the first 
contract (Ex. P-20) by Rail and to 
send the Railway Receipt through the 
Imperial Bank. It was alleged that 
the registered letter was returned as 
refused. On 27-1-1951 the plaintiff 
sent a telegram to the defendants stat- 
Ing that the registered cover contain- 
ing the parcel Way Bill relating to 
empty bags had been refused.by them 
and they were called upon to take 
delivery of the empty gunny bags by 
giving an indemnity bond to the 
Railway authorities. The defendants 
sent a telegram in reply saying that 
the transaction in question was of a 


satta forward contract and was illegal - 
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and unenforceable”. This was follow- ; 
ed by other telegrams which need not 
be mentioned. On 12-2-1951, the plain- 
tiff sent a telegram to the defendants 
asking them to deliver the quantity of 
groundnut seeds agreed to be sold by 
means of the second contract (Ex. P-29). 
The- defendants were informed that 
gunny bags would be sent to them on 
hearing from them. There was simi- 
lar correspondence with regard to this 
contract as well. The defendants took 
up the position that the contract was 
illegal In the written statement also 


-it was asserted by the defendants that 


‘the contracts were void under S. 30 of 
the Contract Act and the Oil Seeds 
(Forward Contracts Prohibition) Order 
1943 (hereinafter called ‘the Order’). 
The material issues which arose for 
decision were as follows: 

“1. Did-the suit contracts not in- 
tend delivery of goods but only pay- 
ment of difference in prices and hence 
void and unenforceable? 

2. Do the suit contracts contra- 
vene the provisions of the Oil Seeds 
(Forward Contracts Prohibition) Order 
1943, and hence void and unenforce- 
able? 

3. What is the quantum of dama- 
ges to be awarded?” 

The Distt. Judge, Bellary, who tried 
the suit, held that the defendants by © 
means of the contracts Exhibit P-20 
and Exhibit P-29 had undertaken to 
supply groundnut seeds to the plain- 
tiff and that those contracts were not 
transferable. They were thus not hit 
by the provisions of the order. After 
determining the damages, the suit was 
decreed for Rs. 18,759.8.0 with interest 
at 6% per annum: from the date of the 
suit till the date of payment. Re 

4. The defendants filed an ap- 
peal to the High Court. The High Court 


gave the following findings: 


(i) The groundnut seeds which 
were agreed to be supplied by the two 
contracts were of “expeller quality” 
which was used for extracting oil, the 
other variety being “company quality” 
which was used for the purpose of ex- 
port to foreign countries.’ 

(ii) The plaintiff carried on the 
business of extracting groundnut oil 
and sending the same. Although the 
plaintiff did not produce his books of 
account, but there was no reason to 


disbelieve his evidence that he had 


entered into the suit contracts for the 
purpose of obtaining’ groundnut seeds 
for his oil extracting business. 


Gii) The fact that the plaintiff had 
sent empty gunny bags to the defen- 
eae asking for despatch of ground- 
ut seeds in those bags supported the 
laintiff’s case that actual delivery of 
bonds was contemplated. . 

(iv) There was overwhelming evi- 
atts that the contracts were genuine 
nd true transactions intending deli- 
a of goods and that the defendant’s 





lea that the parties intended only to 
ay or receive the difference in prices 
as clearly an after-thought. 

(v) It was well-settled that the 
mere fact that there was no express 
ention in the contracts that they 
ere non-transferable was not suffi- 
pent to treat them as transferable con- 

acts. : 
(vi) The express mention in the 
fontracts that the’ goods sold were 
loose’ showed that it was contemplat- 
d by the parties’ that the groundnut 
eeds were to be put in the bags which 
ere to be supplied by the plaintiff. 

(vii) Under the contracts two 
bligations were imposed on the plain- 
ft — one to supply empty bags and 

e other to pay the price of goods 
gainst the Railway 
eceipt. 

(viii) Looking at the surrounding 
ircumstances, it was established that 
he plaintiff required the groundnut 

eds for use in his own mills and he 
ad no intention of transferring them. 
5. On the above findings the 
iew of the District Judge was upheld 
ith regard to the nature of the con- 
acts. As regards. the quantum of 
amages, the High Court observed that 
no evidence had been led with regard 
fo the rates, prevailing on the dates of 
breach but from the admissions con- 
saps in the defendants’ evidence, it 
as established that the rate could not 
less than Rs. 210/-- per candy on 
e material dates. The damages were 
en assessed and the decree of the 

. Judge was modified accordingly. 

6. In order to decide the points 


delivery by 





we may refer to the relevant provisions 
df the Order which was promulgated 
1943 under sub-rule (2) of Rule 81 of 
e Defence of India Rules then in 
ree. By clause 2 (ii), “forward con- 
act” was defined to mean a contract 
r the delivery of oil seeds at some 
ture date. Clause 3 provided — “no 
rson‘shall after’ the specified date, 
x any class of oil-seeds enter into 
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hich have been agitated before us 
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any forward contract in any of those 
oil-seeds”. Under clause 5, the Central 
Government could by notification ex- 
clude any contract or class of contracts 
from the provisions of the Order. A 
notification was issued on 3lst May 
1943 excluding forward contracts for 
groundnut etc. of specified qualities 
and for specific delivery at a specified 
price not transferable to-third parties. 
One of the questions that has been can- 
vassed and which calls for determina- 
tion is whether the two contracts Ex- 
hibit P-20 and Exhibit P-29 fell within 
the exception. In other words, if they 
were not transferable to third parties, 
the prohibition contained in the Order 


was not applicable to them 
contracts may be reproduced: 
ae “EXHIBIT P-20. 
Bellary, 
Dt. 1-11-1950, 


.M. N. Gangappa, 


Merchants. 

Mundlur Narasemhappa Gangappa. 
Merchants, -Bellary. 

As per the contracts executed by 
the above addressee in favour of M. R. 
Nandyal Atmakur Nagabhushanam 
Setty and Co., we have given to you 
business by agreeing to supply 75 .- 
(seventy five) tons of groundnut seeds | 
at the rate of Rs. 173.0.0 per candy, 
(Rs. one hundred and seventy three) at 
Bellary F.O.R. on the ‘Vaida’ in the 
month of January 1951. We shall 
deliver (the goods) on the above said 
‘Vaida’. The goods referred to above 
are of Expeller quality loose in ac- 
cordance with the conditions of tha 


Company. 
Sd/- M. Gangappa. 


: 1-11-50” 
“EXHIBIT P-29. 
Bellary. 
D/- 21-11-195@ 
M N. Gangappa, i 

Merchants. 

Mundlur Narasemhappa Gangappa, 
Merchants, Bellary. 

The contract form executed by thes 
above addressee this day in favour of 
M. R. Nandyal Atmakur Nagabhusa- 
nam Setty and Co., is as follows: We 
shall deliver to you 50 (fifty) tons of 
groundnut seeds of expeller quality, 
loose of the 1951 January-February 
vaida atthe rate of Rs. 190/- (One hun- 
dred and ninety) per candy in accord~ 
ance with the practice of the Company 
(After getting) Rly. pass 

Sd/- M Ganguppa 
21 11 50” 
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7. In Hemraj Keshavji v. Shah 
Haridas Jethabhai, (1964) 2 SCR 686= 
(AIR 1964 SC 1526) a question arose 
whether certain contracts which were 
described as ready .delivery contracts 
and were subject to the rules and regu- 
fations of the Veraval Merchants As- 
sociation were prohibited by the Sau- 
rashtra Groundnut and Groundnut 
Products (Forward Contracts’ Prohibi- 
tion) Order 1949. It was laid down 
that a contract for delivery of goods at 
a future date, even though for a spe- 
cified price and specific quality could 
be excluded from the definition of for- 
ward contracts only if the contracts 


were non-transferable. But from the . 


mere absence of an express stipulation 
as to non-transferability in the con- 
tract it could not be deemed to be 
transferable and outside the exception. 
The conditions of the contracts and the 
surrounding circumstances were taken 
into consideration in that case and it 
was held that the contracts were not 
transferable to third parties and could 
not be regarded as: forward contracts 
within the meaning. of the Saurashtra 
Order. It is thus apparent that the 
mere omission or non-mention of any 
words which would expressly show 
that the contracts were not transfer- 
able would not make them transfer- 
able. The main criticism of the learned 
Counsel for: the appellant before us is 
that the High Court as also the trial 
court did not attach sufficient import- 
ance to the omission on the part of the 

plaintiff to produce the books of ac- 
count which would have shown whe- 
ther the groundnut seeds which were 
the subject-matter of the two contracts 
were being purchased for use in the 
oil expelling business of the plaintiff 
or whether they were intended to be 
transferred to third parties. It has 
also been suggested that the High 
Court acted on mere conjecture in con- 
sidering that the statement in the con- 
tracts that the goods sold were ‘loose’ 
showed that the bags were to be sup- 
plied by the plaintiff. It is next point- 
ed out that the payment of price of 
goods against delivery of the railway 
receipt could not be regarded as an 
obligation of a nature contemplated 
by law which would make it necessary 
to obtain the consent of the defendants 
if the contracts were to be assigned to 
third parties. On behalf of the plain- 
tiff it has been pointed out that the 
courts below have not only looked at 
the terms of the contracts but have 
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also taken into consideration the fol- 
lowing material: circumstances: 

1. The contracts and transactions 
were for actual delivery of groundnut 
seeds and were not for payment of 
differences. ` 

2. The plaintiff as well as the de- 
fendants carried on the business of ex- 
pelling oil from groundnut seeds. It 
was, therefore, more natural and pro- 


„bable that the contracts which they 


were entering into were meant for the 
purpose of the business of the plaintiff 
and not for being transferred to third 
parties. 

3. The use of the word ‘loose’ in 
the contract was significant and when 
read with the evidence produced by 
the plaintiff leads to the conclusion that 
the obligation to supply the bags was 
on the plaintiff. 

4. The goods which were the sub- 
ject-matter of the contracts were of 
expeller quality which reinforced the 
view that they were intended for the 
oil expelling business of the plaintiff. 

8. After a careful considera- 
tion of the contentions of both sides 
and the findings of the courts below, 
we do not consider that any interfer- 
ence is called for with the concurrent 
conclusion of two courts that the suit 
contracts were non-transferable. The 
question whether a particular contract 
was of one category or the other, 
namely, transferable or non-transfer- 
able, can only be decided on the facts 
of each case and we are unable to find 
any such infirmities in the reasoning 
of the two courts particularly with 
regard to the surrounding circum- 
stances and. other evidence which 
showed that the contracts were non- 
transferable. ° 

9. The only other question 
-which has been agitated relates to the 
quantum of damages. It is common. 
ground that no evidence was produced 
with regard to the actual rates pre- 
vailing on the date of breach but it 
was fully established by Exhibit P-46, 
the validity and genuineness of which 
has not been disputed, that on 13-1- 
1951 the rate was Rs. 210/- per candy. 
Again on 3-2-1951 the rate was Rupees 
224/- per candy vide Exhibits P-1 and 
P-2. It was admitted by the defen- 
dant in his evidence that the price 
was rising from the month of Novem- 
ber 1950 to March 1951, the rate final-~ 
ly going -up to Rs. 220/- per candy. The 

Court, therefore, took the lowest 


x . 


rate, namely, Rs, 210/- per candy 
which prevailed on 13-1-1951 as the 
rate for computing the damages. We 
do not find anything illegal or unrea- 
mable about the: process by which 
e damages were computed. 

10. In the result the appeal 
ails and it is dismissed but we leave 
he parties to bear their own costs in 


Appeal dismissed, 





} 
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AIR 1972 SUPREME COURT 700 
(V 59. C 134) 
J. M. SHELAT, H: R. KHANNA AND 
. KK THEW, JJ. 
Shyamal Kumar Sarkar, Peti- 
ioner v. The State of West Bengal, 
ndent. - | 
Writ Petn. No. 351 of 1971, 
1-1-1972. f | 
W. B. (Prevention of Violent Acti- 
ities) Act (1970), S. 3 — Detention for 
violating Explosive Substances Act, 
whether illegal. , 


. Offences committed under the Ex- 
losive Substances|Act (1908) are like- 
ly to disturb public order and are acts 

rejudicial to the maintenance of pub- 
c order under Section 3 (2) (d) of the 
. B. (Prevention of Violent Activi- 
ies) Act. Thus ifthe procedure esta- 
lished by law for detaining a person 
ommitting such offences has been 
omplied with, the detention of such 
rson is valid. (Para 5) 

Mr. R. K. Jain, Advocate, amicus 
iae, for Petitioner; Mr. Dilip Sinha, 
‘ G. S. Chatterjee, 
Sukumar Basu and 
„ for Respondent. 
The. Judgment! 
delivered by 
: MATHEW, J.:— This is an appli- 
cation under Article 32 of the Consti- 
tution for the issue of a writ. in the 
nature of Habeas Corpus and for the 
lease of the petitioner alleged to be 
ih ilegal custody. : | 
2- The petifioner was arrested 
te 13-4-1971 unden an order of deten- 


D/- 















of the Court was 


on passed by the'District Magistrate. 
owrah, in the exércise of his powers 
under sub-section (1) read with sub- 
ction (3) of Section 3 of the West 
engal (Prevention of Violent Activi- 
es) Act, 1970 (President’s Act No. 19 
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of 1970) (hereinafter referred to as tħe 
Act), with a view to prevent him from 
acting in any manner prejudicial to 
the maintenance of pubic order. The 
petitioner was served with the order of 
detention and also the grounds of de. 
tention together with a vernacular ' 
translation thereof on 13-4~1971. The ; 
District Magistrate reported to the 
State Government on 8-4-1971 about 
the passing of the detention order to~ 
gether with the grounds of detention 
and all other particulars relating to the 


, ease, The State Government consider- 


ed the report and approved the deten- 
tion order on 17-4-1971 under sub-sec= 
tion (4) of Section 3 of the said Act 
The State Government submitted its 
report to the Central Gova 
ernment on 19-4-1971 in accordance 
with the provisions of sub-s. (5) 
of Section 3 of the said- Act together 
with the grounds of detention and the 
other particulars. The State Govern- 
ment placed the case of the detenu 
before the Advisory Board under Sec- 
tion 10 of the Act on 12-5-1971. The 
representation of the petitioner receiy= 
ed on 11-5-1971 by the State Govern~ 
ment was considered by the State 
Government and it was rejected on 9- 
6-1971. The Advisory Board, after 
considering the materials placed be- 
fore it and after hearing the petitioner 
submitted its report to the State Gov- 
ernment on 18-6-1971, recording its 
opinion that there was sufficient cause 
for detaining the petitioner. 
State Government, in the exercise of 
the powers conferred by sub-sec. (1) 
of Section 12 of the Act confirmed the 
order of detention of the petitioner on 
9-7-1971 and that was communicated 
to the petitioner by a Memorandum 
dated 26-7-1971. i % 


3. The grounds of detention 
communicated to the petitioner are: 

*(1) On 5-2-1971 at about 13.45 
hours you and your associates Nepal 
Hait, Chandi Mukherjee, Khoka, Arup 
Kumar Ghose @ Bhaba and others be- 
ing armed with bombs formed an un- 
lawful assembly at Kaliprasad: Chak- 
ravarty Lane, P. S. Bantra and hurled 
bombs upon Kadamtala Milan Sangha 
Club. You and your associates there- 
after set fire tothe said clubroomas a 
result of which the room turned to _ 
ashes. You and your associates also ter- 
rorised the local people by hurling 
bombs towards them ‘and managed to 
escape. 


The .- 


tees 
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*(2) On 27-2-1971 at about 19.30 
hours you and your associates Melo @ 


Lal Mohan Das, Prodyut Adhikary, . 


Raghu, Shyamal Dey, Ashoke Mukher- 

_ jee, Nepal Hait, -Chandi Mukherjee, 
Khoka, Bhaba @ Arup Kumar Ghosh 
being armed with knives and bombs 
formed an unlawful assembly at Lak- 
shminarayan Chakraborty Lane and 
caused severe injury to one Santi 
Sarkar by throwing a bomb fowards 
him. You and your associates also 
terrorised the local people and 
managed to escape. Consequently, the 
peal people became panicky.” 

4. In the writ petition filed be- 
fore this Court no specific ground has 
been taken challenging the validity of 
the order of detention. Nor did coun- 
sel for the petitioner put forward any 
ground to show that the order of de- 
tention is in any way vitiated. 

5. According to the’ grounds of 
detention, the petitioner committed 
offences under the Explosive Substan- 
ces Act, 1908 (VI.of 1908) which were 
likely to disturb public order and 
which were acts prejudicial to the 
maintenance of public order under 
Section 3 (2) (d) of the Act. We are 
satisfied that the procedure establish- 

‘ted by law for detaining a person under 
the Act has been strictly complied. We, 
therefore, dismiss the petition. 

Petition dimissed. 


AIR 1972 SUPREME COURT 701 
(V 59 C 135) 


(From. Allahabad)* - 
J. M. SHELAT AND H. R. KHANNA, 
. JJ. 


The State of U. P., Appellant v. 
Ram Manorath, Respondent: 

Criminal Appeals Nos. 217 to 222 
of 1969, D/-14-1-1972. 

Constitution of India, Art. 136 — 
Concurrent findings of 
Supreme Court will not reappraise 
evidence unless finding is perverse or 
unreasonable. . (Para 16) 

Where the evidence of the prose- 
cution witnesses was not believed by 
the Sessions Judge who had the ad- 
vantage of looking. at the demeanour of 
the witnesses and on appeal the High 


*(Govt. Appeals Nos. 240 to 245 of 
1966, D/- 15-1-1969—All.) 
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Court also took the same view of that 
evidence, the Supreme Court would 
not reappraise that evidence unless it 


‘is shown that the assessment of the 


evidence by the trial judge and the 
High Court is perverse or manifestly 
unreasonable or the Courts below have 
failed to take into account some cru- 
cial and vital piece of evidence. In 
case the order made by the Courts be- 
low is one of acquittal, Supreme Court - 
would be still more reluctant to in- 
terfere with the appraisement of the 
evidence. (Para 16) - 
Held, on facts that no case was 
made -for interfering with concurrent 
findings regarding credibility of the 
prosecution evidence and of acquittal 
of the trial Court and the High Court. 
(Paras 17 and 24) 


Mr. D. P. Uniyal, Senior Advo- 


_cate, (Mr. O. P. Rana, Advocate with 


him), for Appellant; M/s. J. P. Goyal 
and Sobhagmal Jain, Advocates, for 
Respondent. 


The following judgrient of the 


_Court was delivered by 


KHANNA, J.:— Ram Manorath 
alias Bhaiya Lal (33) was tried in the 
Court of Sessions Judge, Allahabad on 
four counts under Section 302, I-P.C. 
for causing the death of Kalloo Shah 
(50), Gulbahar (50), Sri Ram (52) and 
Dhunnw alias Rehman (22) and on two 
Counts under Section: 307, I. P. C. for 
firing with gun at Habib and Shafi 
and thereafter for firing at Babu. 


. There was also a charge against the 


accused under Section 323, L P. C. 
for causing hurt to Ahmed Ali alias’ 


- Basai PW. The learned Sessions Judge 
. acquitted the accused on all the 


counts. Six appeals were filed by the 
State against the acquittal of the ac- 
cused, but they were all dismissed by 
the Allahabad High Court by a com- 
judgment. Criminal appeals 
Nos. 217 to 222 of 1969 have been fil- 
ed by the State of Uttar Pradesh by 
special leave against the above judg- 
ment of the High Court. This judg- 
sats would dispose of all the six ap- 
peals. 


2. ..The occurrence, which is a 
subject matter of this appeal, took 
place in village Kara at a distance of 
five miles from police station Saini in 
the district of Allahabad. The prose- 
cution case is that Ram Kripal (PW 21) 
and the accused are near collaterals 


_-and their relations with each other 
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were strained. There was a fight re- 
garding a wall and.in that connection, 
ies Prasad, father'of Ram Kripal, 
1 a report against the aceused in 
June, 1960. -Another report was lodg- 
ed) by Ram Kripal against the accused 
in |July, 1960 regarding an encroach- 
ment made by the accused on Ram 
Salie land. Some cross complaints 
were thereafter made by the accused 
and Ram Kripal against each other. 
About a couple of years before the 
present occurrence,' two children of 
Ram Kripal died as a result of poison- 

me after taking some Sattus. It was 
then suspected that the accused was 
hee acces for that poisoning. A day 
before the present occurrence, there 
was an exchange of hot words be- 
tween the accused and Ram Kripal in 
thy presence of Shri Hardeo Sahai 
Bhargava, Tehsildar'(PW 8) who was 





camping at Kara in! connection with 


the possession of land. 


3. On. February 26, 1965 at 
about 10 am, it is stated, the accused 
armed with a double-barrel gun and 
a bandolier containing a number of 
cartridges went towards his field. The 
acdused then noticed; that Kalloo Shah 
climbed a Bair: ‘tree belonging to 
accused and was collecting dry 
The accused asked 
oo as to why he was plucking 
` from. the tree, to which Kalloo 











per of Ram Kripal ir collect twigs 
the tree of the accused. At the 
e time the accused fired a shot at 
oo. Kalloo fell down ‚on the 
and died immediately. 
T occurrence was witnessed by 
Biņdeshwari (PW 1), Piyare (PW 5) 
and Kumari Jasirun: (PW 6) who is 
aged nine years one is daughter of 
Kaloo f 


4. Aiter killing Kalloo Shah, ft 
fs stated, the accused came in front of 
the house of Bhaggan (PW 9) at a dis- 
tarice of about 800 paces from the spot 
where Kalloo had been killed. The ac- 
cused met there Gulbahar who hap- 
pened to be present at that place in 
connection with the stitching of his 
‘moth’ by Makkoo cobbler (PW 10). On 
arrival mear Gulbahar the accused 
shot at Gulbahar : with the. re 
mark ‘that he was a supporter of 
Ram Kripal. Gulbahar fell down and 
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succumbed to the injuries received by. 

This occurrence was witnessed 

by Bhaggan (PW 9) and Makkoo 
(PW 10). 

5. After the murder of Gulba- 

har the accused is stated to have gone 


to the house of Sri Ram deceased, at a © 
distance of 300 paces from the place 


- where Gulbahar was killed. Sri Ram 


had just returned to the house after 
taking a bath in the Ganges and was 
going to offer his prayers. The accus- 
ed called Sri Ram from outside the 
house. When Sri Ram came out of the 
house the accused told Sri Ram that 


‘he had come to give poison to Sri Ram- 


At the same time the accused fired a. 
shot in the chest of Sri Ram as a re- 
sult of which Sri Ram fell down on 
the Chabutra and died then and there. 
This: occurrence was witnessed by 
Santosh Kumar, aged eight years, son 
of Sri Ram as well as Shrimati Sha- 
kuntla Devi (PW 4), wife of Sri Ram. 


6. Habib Ahmed (PW 13) and 
Shafi, according to the prosecution 
case, met Ram Kripal PW at about 
10.30 am. Ram Kripal was then run- 
ning, and on the enquiry of Habib stat- 
ed that the accused had started shoot- 
ing. Ram Kripal then went away. About 
fifteen minutes thereafter the accused 
came there. When Habib asked the 
accused as to why he was unnecessari- 
ly quarrelling with Ram Kripal, the 
accused: said that Habib too was a sup- 
porter of Ram Kripal. Saying these 
words, the accused fired towards 
Habib. Both Habib and Shafi saved 
themselves by taking shelter behind a 
wall. The accused also met Babu 
(PW 11). When Babu greeted the ac- 
cused, the latter fired at Babu also 
after saying that he too was a sup- 
porter of Ram Kripal. Babu saved 
himself by sitting down and the pellets 
hit the wall of a nearby house. Babu 
thereafter ran to his house. 


T. Dhunnu deceased, it is fur- 
ther alleged by the prosecution, then 
passed in front of the cycle repair shop 
of Ahmed Ali alias Basai (PW 7) and 
went towards a crossing at a distance 
of about 25 paces from the shop of 
Ahmed Ali. As soon as Dhunnu reach- 
ed the crossing, he met the accused 
who came from another direction. The 
accused then said to Dhunnu that he 
was going to give poison to Dhunnu as 
he belonged to Ram Kripal’s party. 
Saying these words the accused fired 
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twice at Dhunnu, as a result of which 
Dhunnu died instantaneously. - This 
occurrence was witnessed by Ahmed 
Ali (PW 7), Mujtaba Karim alias Lal 


(PW 12) Kumari Radha who is aged > 


10 years (PW 14), Shrimati Ram Du- 
lare (PW 15) and Dost Mohammad 
(PW 22). Mujtaba Karim, whose shop 
is near the spot where Dhunnu was 
killed, then advanced towards the ac- 
cused, but the latter threatened to 
shoot at Mujtaba Karim also. Mujtaba 
Karim folded his hands in supplication 
and on arriving near the accused, 
caught hold of the gun. There was a 
struggle between Mujtaba Karim and 
the accused, whereupon Ahmed Ali 
too joined Mujtaba Karim. Some 
other persons also joined and with 
their help, the accused was overpower- 
ed after being given a beating. The 
hands of the accused were then tied 
and he was carried to the spot where 
the dead body of Dhunnu was lying and 
placed there. The gun too was placed 
by the side of the accused. During the 
course of scuffle with the accused, 
Mujtaba Karim received a number of 
simple injuries. 


8. Dost Mohammad (P. W. 22), 
it is further stated, got report Ka-1 
written from Jarrarkasil (P. W. 2), who 
is a student, at about 11.30 am and 
signed it. The report was then taken 


by Dost Mohammad to police station’ 


Saini and lodged there at 12.15 p.m 
Sub Inspector, Akbar Singh (P. W. 26) 
then went to -the village Kara and 
arrived there at about 1 p.m. The Sub 
Inspector saw the different dead bodies 
and prepared the inquests. Blood 
stained earth was taken into possession 
by the Sub Inspector from the dif- 
ferent spots. The Sub Inspector also 
found the accused lying tied near the 
dead body of Dhunnu. Gun Ex-1 had 
been placed near the accused and he 
was also having a bandolier on his per- 
son. A branch a Bair tree with pel- 
lets embedded in it was also taken into 
possession by the Sub Inspector from 
the place where the Sub Inspector had 
found the dead body of Kalloo Shah 
Pellets were also found by the Sub 
Inspector to be embedded on a portion 
of the door panel and door frame of 
Bhaggan’s house. Those portions were 
cut and were taken into possession by 
the Sub Inspector. 

9. Post mortem examination on 
the bodies of the four deceased per- 
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sons was performed by Dr. A. P. 
Mathur (PW 20) on February 27, 1965 
from 12 noon onwards. 


10.. The accused, Ahmed AB 
and Mujtaba Karim were got examin- 
ed from Dr. Kamaluddin. The accused 
was found to have eight simple. inju- 
ries caused with blunt weapon, while 
Ahmed Ali and Mujtaba Karim had six 
and four simple injuries respectively. 


11. The accused in his state- 
ment under section 342 of the Code of 
Criminal Procedure admitted that he 
was a collateral of Ram Kripal and 
there had been litigation between 
them. The accused also admitted that 
the gun Ex. 1 and bandolier Ex. 2 be- 
longed to him and were with him on the 
day of occurrence. All the other pro- 
secution allegations were denied by the 
accused. He further gave the follow- 
ing version: 

“All the prosecution witnesses are 
inimical towards me, and are party- 
men of Ram Kripal Ahmed Ali, Muj- 
taba Karim, Habib Ahmed, Babu, Dost 
Mohammad quarrelled with me on the 
Barawafat day. Sri Kazmi advocate . 
is also inimical towards me as my 
father was his rival candidate in the 
election for Pradhanship. Since the 
election days the witnesses are under 


-the influence of Sri Kazmi. Since then 


Sri Kazmi is after me. 


We got in the partition plot No. 
146 and the same was in our culti- 
vatory possession. Barley was grown 
in that plot. I came to know that Ram 
Kripal and Ram Prasad wanted to get 
that plot harvested by force. On get- 
ting this information I engaged some 
men to get that crop harvested. I also 
called my maternal uncle to help me 
in the matter. My maternal uncle ac- 
cordingly came with another person. 
After their arrival we went to the said 
field and got the crop harvested hasti-+ 
ly. By then Ram Kripal along with 
10 or 12 others came there armed, and 
attacked me, as a result of which ] 
received a large number of injuries. 
When I found that my life was in dan- 
ger, myself, my maternal uncle and his 
companion started firing. I do not 
know who got hurt due to the shots 
fired by us. All the four deceased 
received injuries during that incident, 
and they had died in the vicinity of 
that field. I became senseless after 
that. When I regained consciousness I 
was still at that place and found tha 


Darogha had arrived. At that time I 
did not find any of my companions 
there. I have nothing else to say.” 

No evidence was produced in defence. 


1 
12. The learned Sessions Judge 
k the view that the prosecution 
e was concocted. and true facts had 
not been brought before the court. The 
prosecution witnesses were found to 
be | partisan and their evidence was 
found to be in conflict with the medi- 
cal evidence. Investigation of the case 
was also found to be not very fair. In 
the light of the above, it was not con- 
sidered necessary to go into the ques- 
tion as to whether the accused had 
been able to prove the defence version. 
of the incident. i i 
13. - In appeal the learned jud- 
ges of the High Court took the same 
view as had been taken by the Ses- 
sions Judge. In the result, the ap- 

peals were dismissed. 
14. We have:heard Mr. Unyal 
oni behalf of the appellant. The learn- 
ed| counsel has assailed the judgment 
of |the High Court in so far as it has 
; ed the acquittal of the accused 
on|the charge of murder of Kalloo 
Shah, Gulbahar, Sri/Ram and Dhunnu 

deceased. | 
15. It cannot} be disputed that 
Kalloo Shah, Gulbahar, Sri Ram and 
Dhunnu died as a result of gunshot in- 
juries. Dr. Mathur who performed 
post mortem examination on the dead 
ies of the four deceased persons, 





one gunshot wounds on those bodies 
and expressed the opinion that those 


gunshot injuries. The question with 
which we are concerned in these ap- 
peals is whether it was the accused 
who had caused the: gunshot wounds 
ag |alleged by the prosecution. 

16. The prosecution examined 
Bindeshwari (PW 1); Piyare (PW 5) 
and Kumari Jasirun (PW 6) as eye 
witnesses relating to the murder of 
Kalloo Shah. Bhaggan (PW 9) and 
Par (PW 10) gave ocular evidence 
about the murder of Gulbahar. As 
regards the murder of Shri: Ram, the 
ocular evidence consists of the state- 
ments of Santosh Kumar (PW 3) and 
Shakuntla Devi (PW 4). Regarding 
the murder of Dhunnu, the prosecution 
examined Ahmed Ali (PW 7), Mujtaba 
Karim (PW 12), Kumari Radha (PW 
14} Ram Dulare (PW 15) and Dost 
Mohammad (PW 22) as eye witnesses. 
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persons had died as a result of those - 


AER. 


The evidence of the above mentioned 
witnesses, as stated earlier, was not 
believed by the learned Sessions Judge 
who had the advantage of looking af . 
the demeanour of these witnesses. On. 
appeal the learned judges of the High 
Court took the same view of the said . 
evidence as had been taken by the 
Sessions Judge. In view of the concur- 
rent findings regarding the credibility, 
of the aforesaid evidence, this Court 
would not reappraise that evidence 
unless it is shown that the assessment 
of the said evidence by the trial judge 
and the High Court is perverse or 
manifestly unreasonable or the courts 
below have failed to take into 
account some crucial and vital 
piece of evidence. In. case the orde 
made by the courts below is one of 
acquittal, this Court would be still 
more reluctant to interfere with the 
appraisement of the evidence. 


17. Mr. Unyal has not been 
able to point to any material on the 
record as may induce us to interfere 
with the assessment of the prosecution 
evidence made by the courts below. In 
view of the concurrent findings of the 
courts below regarding the: credibility 


.of the prosecution evidence, we do not 


consider it necessary to discuss that 
evidence in detail We may, however, 
advert to-some features of the prosecu- 
tion evidence which create . considera- 
ble doubt regarding its veracity. 


18. So far asthe murder of 
Kalloo Shah is concerned we find that 
according ‘to the prosécution witnesses, 
he was shot dead when he was found 
present by the accused on the Bair 

- The evidence of Dr. Mathur 
shows that he found 20 circular gun- 
shot wounds of entry in the upper half 
of front of chest, over the right shoul- 
der and lower part of front of the « 
neck. The.diameter of the dispersal 
of pellets was 11”. Besides that the 
doctor found four circular gunshot 
wounds of entry on front of the right 
shoulder. On internal examination 
laceration was found in the pleura, the. 
lungs and the heart. According to the 
doctor, the external and internal in- 
juries found on the body of Kalloo 
Shah showed that the direction of the 
shot which hit him was oblique going 
slightly downwards. The doctor added 
that it did not appear that Kalloo Shah 
was on a higher level when he was 
shot by the assailant. If Kallloo decea- 
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sed was shot at after he had climbed a 
Bair tree, as mentioned by the prose- 
cution witnesses, it is not clear as to 
‘how he received the. injuries of the 
nature which were found on his-body 
as a result of the shot fired by the ac- 
cused who was standing on the ground. 


. I% Apart from the above, we 
are ofthe opinion that ifthe deceased 
had been shot at whilehe was present 
onthe tree, he would have fallen on the 
ground after receiving the fatal injury 
with considerable force. There would 
mm such an event have been a 
very large number of bruises and 
abrasions on the .body of the de- 
ceased rather than the three abrasion 
injuries on the right knee and left 
ankle as found by the doctor. - 


20. As regards the murder of 
Gulbahar, the evidence of Bhaggan 
(PW 9) shows that both he and Makkoo 
(PW 10) who were examined in con- 
nection with that murder, were 
inimical to the accused. The evi- 
dence of Bhaggan shows that the 
accused, if anything, had reason to be 
much more inimical to these witnesses 
than to Gulbahar. No attempt was, 
however, made. by the accused to shoot 
at either of these two witnesses. Dost 
Mohammad, P. W. who lodged the first 
Information report was not a witness 
of the murder of Gulbahar. In the 
report lodged by Dost Mohammad, 


however, there was a reference to the. 
murder of Gulbahar in the presence of’ 


` Makkoo .chamar. There was no men- 
tion of Bhaggan in the report. Ques- 
tion arises as to how Dost Mohammad 
could mention that Makkoo had wit- 
nessed the murder of Gulbahar in the 
report. The case of the prosecution 
appears to have been that Dost Moham- 
mad had met Makkoo at 11 A.M. be- 
fore Dost Mohammad got the report 
written and lodged it at the police sta- 
tion. This version of the prosecution 
Is, however, contradicted by Makkoo. 
In the course of his statement before 
the committing magistrate, with which 


he was confronted, Makkoo stated that | 


Dost Mohammad had come to the wit- 
ness at about 2 p. m. and had enquir- 


ed about the incident. Bhaggan admits 


that he had no talk regarding the occur- 
rence with any one on the day of oc- 
currence. If Dost Mohammad came to 
know from Makkoo at about 2 p-m. that 
_ fhe murder of Gulbahar had been com- 
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mitted in the presence of Makkoo, 
the mention of that fact in the first in- 
formation report would tend to show 
that the said report was lodged after 
2 pm and not at 12.15 p.m. as alleged 
by the prosecution. 


21. Coning to the murder of 
Sri Ram, we find that the prosecution 
examined Santosh Kumar (PW 3), who 
is eight-year old son of Sri Ram, and 
Shakuntla Devi (PW 4), wife of Sri 
Ram. According to both these wit- 
nesses, they were present at the house 
when the accused came and shot at Sri 
Ram. Santosh Kumar admits that he 
is a student of a school and the school 
started at 9 A.M. According to Santosh 
Kumar, he was in good health on the 


day of occurrence and was about to 


leave for the school when the incident 
took place. As the murder of Sri Ram 
took place at about 10-30 am. Santosh 
Kumar should normally have been pre- 
sent.in his school and not at his house 
at the time of the murder of Sri Ram. 
Attempt was made by Shakuntla Devi 
to show that Santosh Kumar was pre- 
sent in the house by saying that San- 
tosh Kumar was not feeling well on 
the day of oecurrence. Shakuntla Devi 
added that Santosh: Kumar had been 
running temperature for two or three 
days before the occurrence and because 
of the illness, Santosh Kumar was 
present in the house. Shakuntla Devi 
is, however, contradicted by Santosh 
Kumar, according to whom, he was 
neither ill nor on leave on the day of ` 
occurrence. It would, thus, appear that 
an attempt has been made to induct 
Santosh Kumar as a witness of the oc- 
currence even though he was not pre- 
scent at the scene of occurrence. This 
fact, in our opinion, would affect the 


‘veracity of the evidence not only of 


Santosh Kumar but also that of Sha- 


. kuntla Devi who has deposed that San- 


tosh Kumar too was present at the 
time of the murder of Sri Ram. 


22. As regards tħe murder of 
Dhunnu, we find that the following 
three injuries were found on his body 
at the time of- the post mortem exami- 
nation: 


a Gunshot lacerated wound 4” x 
2” Xskull cavity on left side of forehead. 
left temple and left ear region, with 
extensive lacerations of all soft tissues, 
bleeding and clot formations and com- 
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on fractures and shattering of 
skull bones and bones of temple -and 
face. There was blackening and scor- 
ching around the wound. 


2 Gunshot wound of entry 21/2” 
x!1” with inverted margins, on right 
side front of chest, 1” below the right 
clavicle. There was blackening and 
tattooing around the wound. : 


3. Multiple (15-16) small circular 
gunshot wounds of entry each 1/10” x 
1 0” on back of left shoulder and on 
ft scapular region.” 


riers to Dr. Mathur, injury No. I 
was caused by discharge of a fire-arm 
from. the left side of face from a dis- 
tance of less:than two yards, possibly 
from a very close range. Injury No. 2 
wes caused by the discharge of a fire- 
from the front from a distance of 
than two yards.. Injury No. 3 was 
caused by the discharge of a fire-arm 
from behind from a distance of over 
ne sans: The doctor added that in- 
juries 1 and 3 could not have resulted 
m the same shot even if the deceas- 
had his head turned towards left at 
the time of the occurrence. According 
further to the doctor, injury No. 3 was 
ed from a longer range than in- 
jury No. 1. The High Court found that 
the evidence of Dr.. Mathur showed 
that three shots had been fired on 
Dhunnu, while according to the eye- 
ness, two shots -had been fired. 
Lookieg to all the facts, we find no 
cogent ground to take a different view. 


23. Another infirmity in the 
prosecution evidence of which mention 
ee ae ballistic ex- 

wag examined in this case to show 
th t the different | empty cartridges 
which were recovered by the police 








h been fired from the gun of the 


a ed. 


2A. We, therefore, are of the 
opinion that no case has been made 
fot interfering with concurrent find- 
ings of acquittal of the Sessions Judge 
oul the High Court. The appeals con- 
ss ad fail and are dismissed. 


Appeals dismissed. 
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(From Bombay: 1968 Mah LJ 185) 
S. M. SIKRI, C. J., J. M. SHELAT, L D. 
DUA, H. R. KHANNA AND G. K : 
MITTER, JJ. 

1. Maharashtra State Electricity 
Board (In C. A. No. 1429 of 1968). 2. 
The State of Maharashtra (In C. A. No. 
1764 of 1968), Appellants v. Nagpur 
Electric Light and Power Co. Ltd. and 
others, (In both the Appeals), Respon- 
dents; 1. The Amalgamated Electricity 
Co. Ltd, (In both the Appeals), 2. 
The Jharia Coal-field Electricity Sup- 
ply Co. (P) Ltd. and Shri G. N. Ojha,. 
Managing Director, (In both the Ap» 
peals), Interveners. 

Civil Appeals Nos. 1429 and 1764 
of 1968, D/- 7-1-1972. 


Electricity Act (1910), S. 44 — 
Amendment of license — Option to 
purchase electricity undertaking — 
Genuine doubt as to relevant date can 
be removed by making appropriate 
amendment. 1968 Mah LJ 185, Revers- 
ed. (Para 13} 

‘Where a licence granted under 
the Electricity Act to a Company is 
capable of two interpretations as to the 
date on which the option to purchase 
the undertaking is exercisable, the 
State Government can amend the 
licence so as to remove the doubt and 
accordingly issue a fresh notice of its 
intention to purchase the undertaking. 

(Para 13) 

The license granted to the Nagpur 
Electric Light and Power Co. Ltd. 
under the Electricity Act and ag 
amended in 1947 provided inter alia 
that the option to purchase the under- 
taking “shall be exercisable on the ex~« 
piration of the period of ten years or 
4th May 1957”. The amendment of 
licence made in 1947 with the consent 
of the licensee proceeded on basis thaf 
the crucial effective date was 4th May 
1947. In order to remove any possible 
doubt the State Government amended 
the licence making it clear that the op~ 
tion was exercisable on the 4th May 
1957 i. e. on ‘the expiration of the 
period of ten years. 


Held, as the genuine doubts about 
the real date existed the Government 
was entitled to make clarification and 
it could not be said that it made an 
unreasonable demand on the’ licensee 
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Every licensee, under the Electricity 
Act, 1910 or the earlier Act, knew that 
the statute gave an option to the State 
Government or a local authority or 
some board to purchase, and that op- 
tion had to be exercised after the ex- 
piration of certain periods mentioned 
in the license. So it was not a case 
where Government was providing for 
the option to purchase which was not 
originally intended to be given. 1968 
Mah LJ 185, Reversed. (Para 13) 


The following Judgment of the 
Court was delivered by 


SIKRI, C: J.:— These two appeals 
by certificate are directed against the 


judgment of the High Court of Bom-. 


bay (Abhyankar and Paranjpe, JJ.). 
By this judgment the High Court came 
to the conclusion that the notice dated 
April 26, 1966, issued by the Maharash- 
tra State Electricity Board under the 
provisions of Section 6 of. the Indian 
Electricity Act, 1910, was invalid in law 
and was unenforceable having failed 
to satisfy the essential conditions of 
the notice. The High Court accord- 
fngly allowed the petition under Arti- 
cle 226 of the Constitution ang quash- 
ed the said notice. 


2. The relevant facts for deter- 
mining the points at issue before us 
are as follows:: On May 4, 1905, a 
licence was granted under Section 4 
(1) ‘of the Indian Electricity Act, 1903, 
to Crompton & Co. Ltd., London, for 
the supply of electricity in the muni- 
cipal area of Nagpur. A notification 
granting the above licence was pub- 
lished .in the Central Provinces Gazet- 
te on-May. 6, 1905. On January 1, 
1911, the Indian Electricity Act, 1910, 
came into force. On June 28, 1913 a 
notification permitting the assignment 
of the licence in favour of the Nagpur 
Electric Light and Power Company 
Ltd., respondent before us, was pub- 
lished in the gazette. On May 2, 1947, 
amendments in the terms and condi- 
tions of the licence made in exercise of 
the powers conferred by sub-s. (3) of 
Section 4 of the Indian Electricity Act, 
1910, were published. In the preamble 
it was stated that these amendments 
were “in the terms and conditions of 
the Nagpur Electricity Licence, grant- 
’ ed under the Public Works Depart- 
ment Notification No. 46, dated the 
4th May, 1905......... ” In the various 
amendments made throughout, refer- 
ence was made to May 4, 1947, as be- 
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ing the date when various changes 


were deemed to start or operate. For `- 
instance, in Clause 2, paragraph (v) the | 


expression “deposited map” was de- 
fined as follows: 
“2 (v) the expression “deposited 


map” “shall mean the plans and state- 
ments showing - 
(a) the area of supply- 
(b) details of distribution 
laid and in use as on 4th May. 1947: 
(c) additions or alterations or both 
existing distribution system as on 
4th May 1947......... 
Again Clause 2, paragraph (ix) defined 
the expression “Nett Book Value” to 
mean the written down value of the 


assets as on May 4, 1947. In Clause 3, . 


paragraph (b) (ii) it is provided that 
“nothing in this license shall be cons- 
trued to prevent the Great Indian 
Peninsula Railway, the Bengal Nagpur 
Railway or the Provincial Government 
or the Central Government from tak- 
ing from the Government a supply of 
electrical energy for its exclusive use 


within the area of supply for new in- 
stallations set up by them after 4th. 


May, 1947”. In Clause 3, paragraph 
(d) it was provided that “the licensee 
shall, within six months from the 4th 
May 1947, reduce its retail rates for 


‘the supply of energy for various pur- 


poses to its consumers.... - ” In cl. 3, 
paragraph (e) (i) (b) it was provided 
that the “continuous current system 
shall be ir use for a limited period of 
5 years up to 4th May 1952, or such 
longer period as the Government may 
dire ” It was provided further in 
clause 3, paragraph (f) (vii) as follows: 
“It is desirable that the existing 
distribution system: viz. as on 4th May, 
1947 should also conform with the fore- 
going in all respects............ 
In clause 3, paragraph (o) (i), which is 
the clause which we have to interpret, 
it was provided as follows: 


“The option of purchase given by- 


sub-section (1) of Section 7 of the Act 
shall be exercisable on the expiration 
of ten years or 4th May 1957 and the 
expiration of every subsequent period 
of ten vears during the continuance of 
this license.” 

3. We may mention that there 
was some debate before us whether 
the word “or” in this para was a mis- 


‘Print for “on”. We checked up the 


original and it is common ground that 
the word in the orginal license is “or” 
and not “on”, 





i 
’ 


4. In the first annexure headed 
“dompulsory works” (see Clause 3 of 


the License) it is provided that the 


` “existing distribution system together 
pee transformers and control gear as 
laid in use on 4th ay 1947 in streets 
ard roads delineated in the deposited 
map shall be the Compulsory Works 


.. for purposes of the section.” 





.5. On September 10, 1948, the 
icity (Supply): ‘Act, 1948, came 
into force. We need only notice S. 71 
of this Act under which the rights and 
options to purchase ;under the Indian 
Electricity Act, 1910 were deemed to 
rates been transferred to the Provincial 
(now State) Electricity Board. 
6. The Indian Electricity 
(Amendment) Act, 1959 (32 of 1959) 
tow the’ Indian Electricity Act, 
1910. We need only notice the inser- 
tion of new Sec. 4-A (1) at present. 
This reads: 
“4A. Amendment of licenses.— a) 
Where in ıts opinioù the public in- 
terest so permits, the State Govern- 
ment, on the application of the licensee 
or otherwise and, after consulting the 
' State Electricity Board, and if. 1 
li¢ensee is not a local authority, also 
ie local authority, if amy, concerned, 
may make such alterations and amend- 
ments in terms and conditions of a 
lidense, including the provisions speci- 
fied in Section 3, sub-section (2), ck. (£), 
as| it thinks fit: 
Provided that no such alterations 
or amendments shall be made except 
with the consent of the licensee unless 
such consent has, in| the opinion of the 
7 Government, been unreasonably 








thheld. 
e purchase of undertakings is to be 
ated by Section 6 which reads: 

“6. Purchase of undertakings. (1) 
ere a license has been granted to 
person, not being a local authority, 

the State Electricity Board. shal, — 

(a) in the caseof alicense grant- 
ed before the commencement of the 
Indian. Electricity Amendment) Act, 
1959, on the expiration of each such 
period as is specified in the license;. 

...,..have the option! of purchasing the 
undertaking and such option shall be 
exercised by the State Electricity 
Baard serving upon, the licensee a 
notice in writing of: not less than one 
year requiring the licensee to sell the 
: ertaking to it ati the expiry of the 
relevant pene referred to ‘in this 
sub-section.” 
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Sub-section (4) of Section 6 provides 
that “if the State Electricity Board in- 
tends to exercise the option of purchas- 
ing.the undertaking under this section, . 
it shall send am intimation in writing 
of such intention to the State Govern- 
ment at least eighteen months before 
the expiry of the relevant period re- 
ferred to in sub-section (1) and if no 
such intimation as aforesaid is received 
by the State Government the State 
Electricity Board shall be deemed to 
have elected not to purchase the 
undertaking.” Sub-section (6) of Sec- 
tion 6 provides that “where a notice 


‘exercising the option of purchasing the | 


undertuking has been served upon the 
licensee under this section, the kicensee 


‘shall deliver the undertaking to the. 


State Electricity Board, the State Gov- 
ernment or the local-authority, as the 
case may be, on the expiration of the 
relevant period referred to in sub-sec- 
tion (1) pending the determination and 
payment of the purchase price.” Under 
sub-section (7), Section 6 “where an 
undertaking is purchased under this 
section, the purchaser shall pay to the. 


. licensee the purchase price determin- 


ed in accordance with the provisions of 
sub-section (4) of Section 7A” - 


7. On September 15, 1965 
notice was given to the respondent’ 
under sub-section (1) and: sub-s. (6) of 
Section 6 of the Indian Electricity 
Act, 1910, as follows: 

“I am directed to give you notice: 
that the Maharashtra State Electricity 
Board has decided to purchase your 
Electricity Undertaking at Nagpur 
(District Nagpur) in exercise of the - 
option to purchase vested in the Board 
by sub-section (1) of Section 6 of the 
Indian Electricity Act, 1910, and to 
require you to sell your said under- 
taking to the Board on the midnight of 
3rd/4th May 1967 being the date of ex- 
piry of the license granted to you by 
the Government under the said Act ` 
and also to call upon you under sub- 
section (6) of Section 6 of the said Act 
to deliver the said undertaking to the 
Board on the said date of expiry of the 
said license pending determination and 
payment of purchase price.” 

8. Doubts arose as to the in- 
terpretation of Clause 3, paragraph (o) 


(i) of the license, whch we have set 


out above. The State Government, 
‘therefore, decided to amend the para so 
as to remove any doubts that there 
might be on the matter, and on 
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April 19, 1966, published a notification 
which reads as follows: ; 

“Whereas as required by sub-sec- 
tion (3) of Section 4-A of the Indian 
Electricity Act, 1910 (IX of 1910) a 
draft of the further amendment pro- 
posed to be made by the Government 
of Maharashtra in the terms and con- 
ditions of the Nagpur. Electricity 
License, granted by the Government 
ofthe Central Provinces, Public Works 
Department, Notification No. 46, dated 
the 4th May, 1905,- as subsequently 
amended, was published in Govern- 
ment Notification, Industries: and 
Labour Department No. LNA(M)-1265/ 
8126-Elec. 1, dated the _4th Janu- 
ary, 1966, for inviting objections. and 
suggestions: , , 

And whereas no objections - or 
suggestions have been received by the 
Government of Maharashtra: 

And whereas the Government of 
Maharashtra has consulted the Maha- 
rashtra State Electricity’ Board and 
the local authorities concerned and_ob- 
tained the consent of the Central Gov- 
ernment. 

And whereas the Government of 
Maharashtra also requested the Licen- 
see, the Nagpur Electric Light & 
Power Company Limited to give its 
consent to the proposed amendment, as 
required by the proviso to sub-sec. (1) 
of the said Section 4-A but, in the 
opinion of the Government of Maha- 
rashtra, such consent has been un- 
reasonably withheld: 

_ And whereas in the opinion of the 
Government .of Maharashtra, the pub- 
lic interest so permits to make the 
proposed amendment : 5 

Now, therefore, in exercise of the 
powers conferred by the said Sec- 
tion 4-A and of all other powers en- 
abling it in this behalf, the Govern- 
ment of Maharashtra hereby amends 
the terms and conditions of the said 
licence, as follows: 

In Clause 3 of the license, in para- 
graph (o) in sub-paragraph (i) for the 
portion beginning with the words 
“shall be exercisable” and ending with 
the word and figures “May 1957” the 
following shall be substituted, name- 
ly :— i 
4 “shall be exercisable on the expi- 
ration of the period of ten years on the 
4th May 1957.” - 

9. After this amendment, 
another notice was given under 
Sub-sections (1) and (6) of Section 6 of 
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the Indian Electricity Act, 1910, on 
April 26, 1966. The wording of this 
notice is similar to the notice dated 
September 15, 1965, which we have set 
out above. This notice was expressly 
given in supersession of the earlier 
notice. i 


10.- While approaching the 
Central Government for its consent, 
the Government of Maharashtra in its 
letter dated January 17, 1966, stated 
that “the draft amendment seeks to 
remove the ambiguity, if any, in res- 
pect of the date on which the option 
of purchase is exercisable under the 
Indian Electricity Act, 1910.” 


11. On November 10, 1966, the 


- licensee, the Nagpur Electric Light and 


Power Company: Ltd, filed the peti- 
tion under Article 226 challenging the 
aforesaid notice dated April 26, 1966. 


12. The High Court held that 
the amendments in the license made 
in 1947 were in order. No serious 
challenge to those: amendments has 
been made before us. The High Court 
however, seems to have held that the 
amendment of 1966 was invalid. The 
first question which we may deal with 
is whether the High Court is right in 
holding thatthe amendment of April 
19, 1966 was valid or not it is common 
ground: that the licensee did not send 
any reply to the demand of consent 
made by the State Government. The 
question arises whether the licensee 
unreasonably withheld the consent. It 
seems to us that in the circumstances 
of this case there is no doubt that the 
State Government was entitled to hold 
the opinion that the consent had been 
unreasonably withheld. 


13. Two interpretations were 
possible of clause 3, paragraph (o) (i) 
of the license, as it existed before the 
amendment dated April 19, 1966. One 
was that the word ‘or’ had been wrong- 
ly used by some printing mistake and 
the true word was ‘on’. The other in- 
terpretation was that two dates had 
been provided for the exercise of the 
option; one, the expiration of ten years 
from May 6, 1947, the other being 
May 4, 1957. Thus there were genu- 
ine doubts about the real date and if 
the State Government sought to clarify 
the point it cannot be said that it made 


an unreasonable demand on the licen- 
see. 


Every licensee, under the Elec- 
tricity Act, 1910 or the earlier Act, 
knew that the statute gave an option to 
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he State Government or a local auho- 
ity or some board to purchase, and 

at option had to be exercised after the 
xpiration of certain periods mention- 
ed in the license. So it was not a case 


e option to purchase which was not 
riginally intended to be given. We 

e unable to appreciate the opinion of 
the High Court that the “amendment 
flected in 1966 stating that the option 
to purchase under; the Act shall be 
ercisable on the expiration of the 











ourt seems to think that the period of 
0- years starting with the commence- 
ent of that period on May 6, 1947 
ould never end on May 4, 1957. But 
is was exactly the reason why the 
endment was sought to be made in 
e license. May 6, 1947 was a date 
hich had no relevance once the 
Tener eee of 1947 are taken into 
onsideration. The amendments of 
4947 all the time speak of May 4, 1947 
d not May 6, 1947. The date May 6, 
947 was derived | by the following 
rocess of reasoning. The original 
cense provided that “the right to 
urchase (para (g)) the undertaking, in 
espect of which the license is grant- 
d, shall forthe purposes of the provi- 
ions in this behalf contained in the 
aid Act enure after the following 
erinda that is to say:— 


(i) after 42 years from the com- 
mencement of this; Licence. 





(ii) After every subsequent period 





ase as aforesaid ishall be those set 
rth in Section 7 of the Act.” 


ara 4 of the original license provided 
at “this License shall come into force 
d have effect upon the day when a 
otification confirming it is published 
the Central Provinces Gazette, and 
at day shall for the purposes of the 
id Act be deemed to: be the com- 
.mencement of this License.” It is this 

ara 4 that created the difficulty be- 
chuse although the notification is dated 
Nay 4, 1905, it was published on 

ay 6, 1905. Butiwhen the license 

as amended in 1947 with the consent 
ba the litensee it proceeded on the 
is that the 42 years period expired 
oh May 3, 1947, because throughout the 
crucial effective date in the amend- 
ments is May 4, 1947. 








theo Government was providing for — 


f 10 years. The terms of such pur-. 


14. It seems to us that after 
the amendments Para 4 of the original 
license ceased to have effect for the 
purposes of construing the license as 
amended in 1947 and subsequently. 


15. This takes us to the ques- 


- tion whether the notice dated April 26, 


1966 is in accordance with law. For 
the sake of convenience we may set 
out clause 3, paragraph (o) (i) as 
amended: : 

“3 (o) (i) The option of purchase 
given by sub-section (1) of Section 7 
of the Act shall be exercisable on the 
expiration of the period of ten years on 
the 4th May 1957, and the expiration 
of every subsequent period of ten 
years during the continuance of this 
license.” . 

16. It is the case of the licen- 
see that the date in the notice, viz. the 
midnight of 3/4th May, 1967, is not in 
compliance with law and the terms of 
the license. * 

17. Mr. Sorabjee further sub- 
mitted the following propositions: 

(i) A day is regarded as indivisible 
period and the law does not regard 


` fraction of a day; 


(ii) Person for whose benefit 
period is prescribed is entitled to the 
benefit of the entire period. 

(iii) Day of. the happening of an 
event or the doing of an Act ought to 
be excluded rather than included. 

(iv) Notice under Section 6 is a 
condition precedent and must be strict- 
ly construed. 


He also referred to us some 
authorities in support of these propos- 
tions. We need not quarrel with these 
propositions but the first three must 
be regarded as ordinary principles of 
construction and yield to the wording 
and the context of the instrument. 


18. It seems to us that if cL 3, 
paragraph (o) (i) is interpreted in the 
light of the rest of the amendments 
made in the license in 1947, it is quite 
clear that the previous period was 
deemed to have expired on May 3, 
1947 and the fresh period started on 
May 4, 1947 and the subsequent periods 
of 10 years ended on May 3, 1957 and 
May 3, 1967. It is impossible to read 
the license as amended in 1947 in any 
way other than that it was agreed that 
the period of 10 years mentioned in 


-the license woud start from May 4, 


1947. The details of distribution sys- 
tem (para 2 extracted above), the 
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valuation of assets as on May 4, 1947 
and other clauses extracted above all 
point to this conclusion. 

19. It was pointed out that the 
license still talked of Section 7 of the 
Electricity Act. Why was this not 
amended when it was under Section 6, 
as inserted in 1959, that the option to 
purchase became exercisable? It seems 
to us that it was rightly not amended 
because the license still provided for 
the starting of the period of 10 years 
from May 4, 1947. This could only be 
provided for while the old. Section 7 
stood. 

20. It seems to us that the 
notice dated April 26, 1966 was in ac- 


cordance with the terms of the licence | 


and the law. ns 

21. We accordingly hold that 
the impugned notice does not suffer 
from any infirmity. The appeals are 
allowed, the judgment of the High 
Court reversed and the. writ petition 
dismissed. The parties ‘will bear their 
own costs throughout. Parties may 
mention on the 17th January, 1972 for 
passing any consequential and/or 


essential order which may be neces- / 


sary in the circumstances 
Appeals allowed. 
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Gauri Shankar. Jha, Appellant v. 
State of Bihar and others, Respon- 
dents. 

Criminal Appeal No. 123 of 1968, 
D/- 20-1-1972. 

(A) Constitution of Indfa, Art. 136— 
Appeal by special leave — Plea which 
can be raised. ‘(Para 6) 

(B) Constitution of India, Art. 226 
— Habeas Corpus — Non-production 
of jail record — Effect. (Para 6) 

(A+B) Where non-production of 
jail record before the High Court has 
not caused any prejudice to the de- 
` tenu, the Supreme Court in appeal by 
special leave will not entertain any 
objection on that score. (Para 6) 


*(Criminal W. J.C. No. 17 of 1968 and 
Criminal Misc. Case No. 447 of 1968 
D/- 3-5-1968 — Pat.) 
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Gauri Shankar v. State of Bihar. 


Approved. 
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(C) Criminal P. C. (1898), S. 344— 
Remand in absence of accused. 
(Para 7) 
Order of remand can be passed in 
absence of accused if his presence at 
the time could not be secured. AIR 
1971 SC 178, Followed. (Para 7) 
(D) Constitution of India, Art. 226 
— Habeas Corpus — Grounds of de- 
tention — | Giving information to de- 
tenu. (Para 9) 
Where the facts and circumstances 
of the case show that the detenu had 
knowledge that he was kept in custody 
in connection with certain criminal 
cases against him, he cannot urge in 
habeas corpus petition that he was 
detained without informing grounds 
of detention. (Para 9) 
(E) Criminal P. C. (1898), S. 344— 
Applicability — Remand at the stage 
when investigation ‘is still not over can 
be ordered under S. 344. AIR 1956 
Orissa 129, Overruled. (Para 12) 


The fact that S. 344 occurs in the 
Chapter dealing with inquiries and 
trials does not mean that it does not 
apply to cases in which the process 
of investigation and collection of evi- 
dence is still going on. That is clear 
from the very language of sub-s. (1A) 
under which the magistrate has the 
power to postpone the commencément 
of the inquiry or trial. That would 
be the stage prior to the commence- 
ment of the inquiry or trial which 
would be the stage of investigation. 
The power under Section 344 can be 
exercised even before the submission 
of the charge-sheet that is, at the 
stage when the investigation is still 
not over.. AIR 1956 Ori 129, Overrul- 
ed; AIR 1971 SC 186, Rel on; 1955 
BLJR 323 and AIR 1970 Delhi 154, 

i (Para 12) 
Cases Referred? Chronological Paras 
(1971) AIR 1971 SC 178 (V 58)= 
Writ Petn. No. 330 of 1970, D/- 
1-9-1970 = 1971 Cri LJ 244, 
Raj Narain v. Supdt. Central 
Jail, New Delhi g 
(1971) AIR 1971 SC 186 (V 58) 
= 1971 Cri LJ 253, A. Laksha- 
manrao v. Judicial Magistrate "12 
(1970) AIR 1970 Delhi 154 (V 57) 
= ay Cri LJ 1075, Ajit Singh 


a IR 1956 Orissa 129 (V 43). 
= 1956 Cri LJ 909, Artatran 
Mahasuara v. State of Orissa 12 
(1955) 1955 BLJR 323, ee 
v. State 12 





Mr. B. C. Ghose, Senior Advocate 
(M/s. S. N. Misra and A. K. Nag Advo- 

tes with him), for Appellant; Mr. D. 
oburdhun, Advocate, for Respon- 
ents. i 


| The Judgment |of the . Court. was 
delivered by | 


SHELAT, J.:—- This appeal, ` by 
ecial leave, is agai the dismissal 
y the High Co of Patna of the 


rit Petition and an application under 

tion 561A of the Code of Criminal 
rocedure, for a writ of habeas corpus 
d an order of a like nature, filed by 
e appellant. Both of them . were 
eard together as they contained com- 
mon allegations and both were dismiss- 
ed by a common judgment. : 


2. >- In the two aforesaid pro- 
ceedings -the case of the appellant was 

at he was arrested. on February 18, 
1968, that since then he had been de- 
tained in custody without being in- 
rmed of the grounds for his arrest 


ther within 24 hòurs after his deten- 
on as required under the Code, or 
even thereafter- On February 21, 
1968, he was removed to Darbhanga 
jail where he was threatened that he 
would be falsely involved in several 
cases of dacoity unless he made cer- 
tain incriminating’ statements’ which 
e police wanted him to make. He 
ade two applications from jail one 

February 25, 1968, and the other on 
ebruary 28, 1968 to. the Sub-Divi- 
sional Magistrate. : The first was not 
received at all by the Magistrate, while 
the second was received but after a 
long time. and was rejected. He also 
‘alleged that thereafter he made two 
further payee one dated March 
zp, 1008 and. the other dated March 27, 
1968 wherein he applied for directions 
the police to furnish him with par- 
wlars of offences charged against 
ı and for bail, but that he received 
nb order on either jof them. On these 
allegations, he ‘claimed release forth- 

ith from detention and the quashing 
of the criminal proceedings against 








3. In the counter-affidavit fil- 
. ed by the State before the High Court, 
was stated that one Bilat Sahni and 
e Baleshwar P an made confes- 
ms before the Magistrate at Samasti- 
phr on 23rd and 24th January, ` 1968 
_ Confessing their own guilt and impli- 
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cating the appellant and certain other - - 


ng detention and also without having- 
athe produced before a Magistrate. 
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persons in about eight dacoity cases, 
all having been committed in that lo- 
eality. Thereupon, the appellant: was 
arrested on February 17, 1968. He 
was produced before the Sub-Divi- 


sional Magistrate of Samastipur on >: 


February 18,.1968, but was remanded 
to police custody by the said Magis- 
trate for four days on an application 
by the police’ therefor. On Febru- 
ary 21, 1968, the appellant was once 
again produced before the same magis- 
trate and on an application by the 
police he was remanded to jail custody. 


The affidavit alleged that the appellant 


was involved in as many as nine da- 


-coity cases wherein remand orders 


had been passed from time to time and . 
that that was how he had, since Febru- 
ary 21, 1968, been detained as an 
undertrial prisoner. On April 19, 1968, 
an identification parade was held in 
connection with one of the said nine 
casés whereat the relevant complain- 
ant identified the appellant. The case 
of the State was that the appellant was 
one of the three leaders engaged with 
certain hardened criminals in the 


‘aforesaid several decoity cases, that it 


was not true that-he was unaware of 
the case against him or that he was not 
produced before the magistrate or that 
he was kept in prison without prone 
remand orders having been pases by 
the Magistrate. 


4. - Five contentions were rais- 
ed before the High Court, viz., (i) that 


the appellant was never produced be- . . 


fore any magistrate- within 24 hours 
after his arrest or even. thereafter; 
hence his detention was in breach of 
Article 22 of the Constitution, (ii) that 
although the order-sheet, in. respect of 
Laheriasarai Police Station Case No. 1 ` 
of 1968, records that the appellant had 
been produced before the ' Magistrate 
on several days set out therein, that 
order-sheet had been falsely - made; 


_ Gii) that the magistrate had no power 


to detain the appellant in jail in excess 
of 15 days in all, (iv) that even if he 
had the power to remand him in ex- 
cess of 15 days in all, the condition far 
passing such orders was not satisfied, 
and (v) that no remand .order was 
factually ever passed. None of these 
contentions was accepted by the High 
Court, and the High Court, therefore, 
dismissed, as aforesaid, both the ap- 
plications on May 3, 1968. 


. 
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5. ` Mr. Ghose, who appeared 
for the appellant before the High 
Court and who appeared before us also 


- raised the following points: (1) that the 


_ or on any other date thereafter. 


appellant was not produced before any 
magistrate either on February 18, nS 


that the appellant was never informed 


‘of the grounds for his arrest and de- 


tention thereafter, (3) that no custody 
warrant was eyer issued warranting 
the jail authorities to keep the appel- 


- Jant in jail custody, and (4) . that as- 


suming that the said remand orders 
were passed, the appellant could not 
be kept in jail custody for more than 
15 days in the whole. On the basis of 
these four points he urged that the 


- appellant’s arrest and detention were 


illegal and that therefore he was en- 
titled to be released forthwith and the 
criminal proceedings instituted against 
him by the police quashed. . Mr. Ghose 
also made a point that the jail 
Superintendent did not produce be- 
fore the High Court the jail records 
which would show his having been 
taken out of the jail for being produced 
before the Magistrate when the magis- 
trate decided the applications for re- 
mand’ by the police and passed the re- 
mand orders said to have been passed 
by him and that instead the jail Super- 
intendent produced his report, thus 
disabling the appellant from establish- 
ing his case as laid in his writ petition- 

6. We may at this stage dispose 
of Mr. Ghose’s last point in regard to 
the non-production of the | jail record 
before the High Court. It is true that 
the appellant did ask for production of 
that record first in the writ petition, 
and then on April 22, 1968 to which 
date the hearing of the writ petition 


was adjourned. But the order-sheet — 


maintained by the High Court in con- 
nection with the writ petition and the 
said application under Section 561A of 
the Code shows that when the writ 
petition came up for admission, the 
Jearned Judges called for the record of 
the Magistrate’s Court and report from 
the jail superintendent regarding the 
dates on which the appellant was said 
to have been produced before the 
Magistrate for the purpose of the hear- 
ing of the remand applications. It ap- 
pears that on April 22, 1968, to which 
date the writ petition was made re- 
turnable, neither the record of the 


- Magistrate’s Court nor the report of the 


fail Superintendent had- arrived. On 


Gauri Shankar v. State of Bihar (Shelat J.) 


“ses. 


{Prs. 5-7] Ss. €C. 713 


that day, the appellant made an appli- 
cation for his production in Court at 
the time of the hearing and for the 
production of the jail record. The 
High Court, however, rejected the 
prayer for his production in Court and 
as regards the jail record ordered as 
follows: : 
“So far as the production of the 
record of the jail is concerned, an ex- 
press reminder by telegram may be 
sent to the Superintendent of jail to 
send the report already called for im- 
mediately, if possible. by a special 
messenger. A reminder may also be 


sent to the Court concerned to send the 


records immediately, if possible, by a 
special messenger.” 

The High Court. does not seem to have 
pressed for the production of the jail 
record as it presumably thought that 
the Court’s record would show the 
dates when the appellant was produc- 
ed before it and the Superintendent’s 
report would make that point clear. It 
appears from that order that the ap- 
pellant also was content with the pro- 


‘duction of the Superintendent’s report 


and did not press for the calling of jail 
record. The judgment of the High 
Court also shows that that was also the 
case when the High Court heard the 
writ petition and the said Section 561A 
application. Neither the order-sheet 
‘nor the judgment of the High Court 
seems to warrant the allegations made 
in Para 28 of the Special Leave Peti- 
tion that repeated prayers were made 
for the production of the jail record. 
In any event, no prejudice appears to 
have been caused to the appellants © 
case since the jail record could not 
have proved anything more than what 
wy jail Superintendent’s report prov 


ee The report, which was be- 
fore the High Court, clearly pointed 
out that the appellant was remanded 
to jail custody on February 21, 1968 
by the Sub-Divisional Magistrate, 
Sadar in the case under S. 395 of the 
Penal Code. The next date for his ap- 
pearance was fixed on March 5, 1968, 
but the appellant refused to go to the 
-Magistrate’s Court on that day as also 
on March 20, 1968 and April 4, 1968, on 
the ground that the identification parade 
for him had not yet been held and 


. his going to and appearing in the Court 


would expose him to possible witnes- 
The Magistrate, therefore, had to 
postpone his production before him to | 





April 18, 1968 when the appellant was 
produced and once again remanded to 
jail custody till the next date, that is, 
May 2, 1968. The report of the jail 
S perintendent, thus, frankly conced- 
ed that the appellant could not be pro- 
duced on the dates abovestated and 
that the Magistrate, therefore, had to 
p remand orders in his absence. It 
is iclear from the report that the ap- 

lant himself had ;irefused to appear 
and be present before the Magistrate 
when he heard the ' remand applica- 
tions. He, therefore, cannot legiti- 
mately make a grievance that those 
orders were passed: in his absence. 





Those orders could be passed validly in’ 


his absence if his presence at the time 
cohld not be secured. This has been 
held by the majority judgment of this 
tek recently in Raj Narain v. Super- 
intendent, Central Jail, New Delhi, 
Writ Petn. No. 330.of 1970, D/- 1-9- 
1970 = (AIR 1971 SC 178). : 


8. We now proceed to -consider 
the remaining points in the order in 
-which Mr. Ghose raised them. The first 
point urged beforeius was that the 
appellant was not produced before a 
magistrate within 24 hours after his 
arrest as required by Section 167 of the 
Cdde of Criminal Procedure, or even 
later and that therefore his arrest and 
ori detention were bad in law. The 
t 





er-sheet of the Laheriasarai Police 
tion Case No. 1 (1) 68 produced be- 
fore the High Court shows that the 
appellant was produced before the 
Magistrate on February 18, 1968,. that 
is,| within 24 hours after his arrest and 
that the Magistrate remanded him to 
jail custody on the application by the 
police until March 5, 1968. So far 
there is no difficulty: because these en- 
tries is the order-sheet are corroborat- 
ed| by the report of; the Superinten- 
dent of jail. The order-sheet, how- 
_ ever, has entries dated March 5, 1968, 

March 20, 1968 and April 4, 1968 when 
remand orders are shown to have been 
made, each for a period of 15 days, and 
her that the appellant was pro- 
d before the Magistrate on each 
of |those three occasions. That, as the 

SR Court has rightly observed, was 
not correct as the jail Superintendent's 
report clearly showed that the appel- 
lant had refused to go from the jail for 
fear that he would: be seen or be 
ae to probable witnesses. No 
reason has been shown as to why we 
should not agree with the aforesaid 
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observation of the High Court, viz, that 
the Magistrate had wrongly recorded 
that the appellant was produced before 
him and that the remand orders were 
passed in his presence. The wrong 
entries made by him, however, do nof 
mean that the remand orders were nof 
in fact passed by him though he did 
so in the absence of the appellant. Such 
orders, as already pointed out, can be 
lawfully passed if an accused person 
cannot for some reason or the other 
be brought before the Magistrate. It 
is, therefore, not possible to say that 
remand orders were not passed or that 
consequently his detention in the jail 
was without a valid basis. In the High 
Court no such contention, viz., that 
remand orders were not passed on 
those three dates appears to have been 
raised. Indeed, the allegation that the 
appellant was never produced before 
the Magistrate is belied by an ela- 
borate order made by the Magistrate 
on March 28, 1968 when the appellant 
was represented by counsel. At that 
stage his counsel did not argue that 
the appellant was never produced be- 
fore the Court or that no remand 
orders were ever passed. The argu- 
ment urged at that time was that the 
proceedings at that stage attracted Sec- 
tion 167 of the Code, that the stage 
had not yet reached when Section 344 
would operate and that therefore the 
Magistrate had no power to remand 
the appellant to jail custody for more 
than 15 days in the whole. That con- 
tention was rejected by the Magistrate 
holding that there was an inquiry be-+ 
fore him, and that therefore, Sec- 
tion 344 applied and he was com- 
petent, therefore, to pass remand 
orders from time to time so long as 
each of those orders was not for a 
period in excess of 15 days. By that 
very order, the Magistrate rejected the 
bail application made by the appellants 
advocate holding that the investigation 
in the case of dacoity in which the ap- 
pellant was concerned was going on 
at that stage and that release of the 
appellant on bail would hinder its 
progress. 

9. The next contention was 
that the appellant was never informed 
of the grounds of his detention and 
that that being so, his detention was 
invalid. Paras 3,.4 and 35 of -his writ 
petition did charge that at the time of 
his arrest he was not informed of the 
grounds for his arrest and that even 
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when he filed his writ petition he was 
not informed of these reasons, and that 
that ‘constituted breach of Art. 22 (1). 
(his allegation is without any founda- 
tion. All throughout, his case was 
that the police had tortured him and 
threatened to involve him in a number 
of dacoity cases unless he made certain 
incriminating statements which they 
wanted from him. What were those in- 
criminating statements which the police 
were trying to get from him? From 
the fact that the police were wanting 
him to make those statements, he must 
_ have realised that those statements 
were related to the cases for which he 
had been arrested. Next, in the appli- 
cation he made from jail to the Magis- 
trate on February 28, 1968, he alleged 
that the senior Sub-Inspector of Police 
came to him on February 19, 1968, 
first abused him and then later on ask- 
ed him “to admit that offence and 
promised that by doing so I would be 
discharged”. According to that appli- 
cation he refused to admit the offence 
whereupon he was assaulted by the 
police. It also appears that he knew 
that an identification parade was go- 
ing to be held and therefore had re- 
fused to be taken out of jail for being 
produced before the Magistrate. All 
these facts negative the suggestion of 
his being kept in ignorance of the 
reasons for his arrest or the , Cases 
charged against him- 


10. The third contention was 
that no valid’ custody warrant was 
issued by the Magistrate enabling the 
fail authorities to detain the appellant 


{n the Darbhanga jail and hence the - 


detention must be held to be without 
any legal authority. In support of the 
argument, counsel pointed out the cus- 
tody warrant dated February 18, 1968 
which oe to him must be deem- 
ed to have been cancelled as at the 
foot of it there is the Magistrate’s en- 
dorsement that the appellant was in- 
stead remanded to police custody. As- 
suming that to'be so, there is nothing 
to show that on February 21, 1968 
when the Magistrate ordered the ap- 
pellant to be taken into jail custody. 
a fresh custody warrant had not been 
issued by him. The Magistrate, while 

ing that order, must have known 
that the jail authorities would not ac- 
cept the appellant in jail unless the 
police taking him there produced a 
custody warrant. 
to think first that the Magistrate had 


There is no reason: 
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not issued such a warrant, and second- 
ly, that the jail Superintendent in- 
ducted the appellant in the jail with- 
out such a warrant. The contention, in 
our view, is wholly without any basis. 


11. The last contention of Mr. 
Ghose was, firstly, that the remand 
orders passed by the Magistrate were 
under Section 167 and not Section 344, 
as the latter section did not apply at 
that stage, and secondly, that even if 
Section 344 applied, the Magistrate 
could not order detention for more 
than 15 days in the whole. Section 167 
appears in Ch. XIV which deals with 
information and investigation. As its 
language shows, it deals with the stage 
when a person is arrested by the police 
on information that an offence has 
been committed. In providing that 
such a person must, in terms of S. 61, 
be produced before a magistrate with- 
in 24 hours after his arrest, the section 
reveals the policy of the legislature 
that such a person should be brought 
before a magistrate with as little delay 
as possible. The object of the section 
is two-fold, one that the law does not 
favour detention in police custody ex- 
cept in special cases and that also for 
reasons to be stated by the magistrate 
in writing, and secondly, to enable 
such a person to make a representa- 
tion before a magistrate. In cases fall- 
ing, under Section 167, a magistrate 
undoubtedly can order custody for a 
period at the most of 15 days in the 
whole and such custody can be either 
police or jail custody. Section 344, on 
the other hand, appears in Ch. XXIV 
which deals with inquiries and trials. 
Further, the custody which it speaks 
of is not such custody as the magistrate 
thinks fit as in Section 167, but only 
jail custody, the object being that once 
an inquiry or a trial begins it is vot 
proper to let the accused remain 
under police influence. Under this 
section a magistrate can remand an ac- 
cused person to custody for a term not 
exceeding 15 days at a time provided 
that sufficient evidence has been col- 
lected to raise a suspicion that such an 
accused person may have committed 
an offence and it appears likely that 
further evidence may be obtained by 
granting a remand. 


12. Thus, Section 167 operates 
at a stage when a person is arrested 
and either an investigation has started 
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oy fs yet to start, bul is such that it 
ot be completed within 24 hours. 
Section 344, on the other hand, shows 
t investigation has already begun 
d sufficient evidence has been’ ob- 
ed raising a suspicion that the ac- 
ised person may have committed the 
offence and further'evidence may be 
obtained, to enable the police to do 
which, a remand to, jail custody is 
necessary. The fact that Section 344 
occurs in the Chapter dealing with in- 
quiries and trials does not mean that 
it does not apply to!cases in which the 
process of investigation and collection 





of evidence is still ‚going on. That is - 


clear from the very language of sub- 
section (1-A) under which the magis- 
trate has the power to postpone the 

encement of the inquiry or trial: 
at would be the. stage prior to the 
a gare ia of the inquiry or trial 
which would be the stage of investi- 
gation. (see.A. Lakshamanrao v. Judi- 
cial Magistrate, AIR 1971 SC 186). 


which the Magistrate passed the re- 
mand orders was still the stage when 
Section 167 applied and not See. 344 
e decision of the Orissa High Court 
in| Artatran v. State .of Orissa, AIR 
1956 Orissa 129 to the effect that Sec- 
tien 344 does not apply at the stage of 
investigation and can apply only after 
the Magistrate has taken cognizance of 
arid issued processes or warrant for 
the production of the accused if he is 
nat produced before him cannot, in 
view of A Lakshamanrao’s , case, 

arded as correct.: The power under 
ction 344 can be exercised even be- 
e the submission, of the’ charge- 
ey (cf. Chandradip v. State, 1955 
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323 and Ajit: Singh v. State, 
70 Cri LJ 1075 = (AIR 1970 Delhi 
4) ), that is, at the- stage when the 
vestigation is still not over. If the 
w we hold is correct that Sec. 344 
erated, the Magistrate, provided he 
complied with the conditionin the Ex- 
planation, was competent to pass re- 
mand orders from time to time sub- 
ject to each order being not for a 
period exceeding 15 days. There can 
be no doubt that the Magistrate had 
satisfied that condition. The judgment 
of the High Court in para 11 points out 
that the prosecution; case was that the 
appellant had himself made a confes- 
sion before the police. That was in ad- 
dition to a confession by two others 
which implicated the appellant in the 
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coramission of offences under Sec. 395 
of the Code. - 

13. In our view none of the 
contentions raised on behalf of the ap- 
pellant can be sustained. The appeal, 
therefore, fails and has to be rejected. 

Appeal dismissed. 


_ AIR 1972 SUPREME COURT 716 
(V 59 C 138) 
(From: Madhya Pradesh)* 
P. JAGANMOHAN REDDY AND D. 
G. PALEKAR, JJ. 

Dr. S. L. Goswami, Appellant v: 
The State of Madhya Pradesh, Res- 
pondent. 

Criminal Appeal No. 
D/- 4-1-1972. 

Evidence Act (1872), Ss..101 to 104 
— Burden of proof — Criminal trial 
— Onus is on prosecution to prove 
guilt beyond doubt — Benefit of doubt. 


The onus of proving all the in- 
gredients of an offence is always upon 
the prosecution and at no stage does it 
shift to the accused. It is no part of 
the prosecution duty to somehow hook 
the crook. Even in cases where the: 
defence of ‘the accused does not appear 
to be credible or is palpably false that 
burden does not become any the less. 
It is only when this burden is discharg- 
ed that it will be for the accused to 
explain or controvert the essential 
elements in the prosecution case which 
would negative it. It is not however 
for the accused even at the initial 


69 of 1969, 


- stage to prove something which has to 
_ be eliminated by the prosecution to 


establish the ingredients of the offence 
‘with which he is charged, and even if 
the onus shifts upon the accused and 
the accused has to establish his plea, 
the standard of proof is not the same 
as that which rests upon the prosecu- 
tion. Where the onus shifts to the ac- 
cused, and the evidence on his behalf 
probabilises the plea he will be en- 
titled to the benefit of reasonable 
doubt. Cr. App. No. 942 of 1968, D/- 
24-1-1969 (M. P.), Reversed. 

; (Para 5) 


- Mr. A. S. R. Chari, Senior Advo- 
cate fue R. Nagaratnam, Advocate, 
M/s. S. K. Mehta and K. L. Mehta, 


*(Cr. Appeal No. 942 of 1968, D/- 24- 
1-1969 — Madh-Pra.) 
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Advocates of M/s. K. L. Mehta and 
Co., and Mr. K. R. Nagaraja, Advocate, 
with him), for Appellant; M/s. I. N. 
Shroff and M. N. Shroff, Advocates, for 
Respondent. 


The following Judgment of the 
, Court was delivered by 


P. JAGANMOHAN REDDY, J.:— 
The appellant who was Professor 
and Head of the Department of Phar- 
‘macology and Therapeutics in the 
Medical College, Jabalpur, has been 
convicted by the Special Judge, Jabal- 
pur under Section 5 (1) (d) read with 
Section 5 (2) of the Prevention of Cor- 
ruption Act to one year's rigorous im- 
prisonment and a fine of Rs. 1000/- and 
in default to undergo rigorous impri- 
sonment for three months. He was 
further convicted of offences under 
Sections 409 and 420, I. P. C. and was 
awarded sentences of six months rigor- 


ous imprisonment in respect of éach of . 


- them. All the senténces were direct- 
ed to. run concurrently. An appeal 
against this conviction and sentence to 
the High Court of Madhya Pradesh 
was dismissed. This appeal is by spe- 
cial leave. 


2. Shortly stated the case of 
the prosecution is that the appellant 
who was employed in the Medical Col- 
lege, Jabalpur, with the permission of 
the Government of Madhya Pradesh 
given on December 20, 1962, accepted 
a grant-in-aid for carrying out a re- 
search project entitled “Study of 
Manganese in Health and Disease by 
Neutron Activation Analysis’. 
Research Project was to be carried on 
in collaboration with the Atomic 
Energy Commission of the Govern- 
ment of India for three years 1963-64, 
1964-65 and 1965-66. The appellant 
began his research work in July 1963 
and sometime thereafter on Septem- 
ber 30, 1964, an instrument for distil- 
lation of water known as the Stadler 
Still Double Distillation Apparatus was 
purchased from Messrs S. K. Biswas & 
Company of Calcutta — a firm of 
scientific instruments manufacturers 
and dealers of Calcutta, for Rs. 450/-. 
On April 11, 1964, the Indian Council 
of Medical Research known as the 
I. C. M. R. entrusted him with the 
research project on “Effect of Hypoxia 
and Decompression on Body Tempera- 
ture as function of Adaptation to Hy- 
poxia at various altitude.” The terms 


and conditions of grant-in-aid were 
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mentioned in the circular letter. 
Ext. P-32 dated April 11, 1964, and 
were current for the years 1965-66 and 
1966-67. For this project the appellant 
wanted to purchase another double 
distillation apparatus and after inquiry 
from several firms.placed an order with 
Messrs. Goverdhandas Desai Private 
Ltd, Bombay (hereinafter called 
‘Messrs. Goverdhandas’) as per 
Ext. P-5 dated February 20, 1965 for a 
double distillation apparatus, horizontal 
type, Double Stage, capacity 10 litres 
pyrex glass for Rs. 890/- and asked 
them to inform him of their acceptance 
telegraphically and send triplicate bills 
in advance. Messrs. Goverdhandas sent 
wire Ext. P-6 and the advance bills 
Exts. P-8, P-9 and P-10 to the appel- 
lant on March 3, 1965. This apparatus 
was entered in the stock register of 
the I. C. M. R. Hypoxia Enquiry as 
per Ext. P-44 in accordance with the 
details shown inthe bills and the tri- 
plicate bills for Rs. 969-10 inclusive of 
sales-tax and packing and freight 
charges were presented for payment. It 
may be mentioned at this stage that 
the appellant was on leave from 
February 9, 1965 to March 20, 1965 be- 
cause of heart trouble and the inquiry 
and the order were placed during that 
period. A draft in favour of Messrs. 
Goverdhandas was subsequently issu- 
ed by the Accounts Officer, LC.M.R. 
and was received by the appellant on 
April 12, 1965. On the same day the 
appellant wrote a letter Ext. P-16 to 
Messrs. Goverdhandas saying that he 
did not want the apparatus as shown 
in the sketch sent by them but wanted 
it according to the original order 


‘placed by him. He therefore requested 


them to expedite the order urgently 
as he had received the payment against 
the bills and was withholding the 
same for want of apparatus. As the 
firm was not able to supply the ap- 
paratus as per the specifications the 
order was.cancelled by letter Ext. P-17 
dated April 24, 1965. Thereafter the 
appellant was in Bombay between 
May 15, 1965 and May 25, 1965 where 
he had. gone for a medical check-up 
and was staying in the M.L.As. Rest 
House. On May 17, 1965, he met Mr. 
Patel a Director of Messrs Goverdhan- 
das and asked him to receive the draft 


.and give him a cheque in order to en- 


able him to purchase the apparatus 
he wanted from the Bombay market. 
This was agreed to, and accordingly 
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the draft was handed-over to Mr. Patel 
and a receipt Ext. P-24 was obtained 
from him on behalf of Messrs. Gover- 
dhandas. At the same time the appel- 
lant also passed a receipt for the bearer 
cheque which he received from Mr. 
Pate] for the same . amount. On the 
sae day the appellant telephoned to 
one Rasiklal Shah.a partner of the 
Scientific Sales Syndicate D. W. 3 and 
enquired whether he could supply. the 
tigas give plant asi per the specifica- 
ti 





ns given by him. D. W. 3 said he 
did not have it. Later, however, one 
D’souza a broker who was sitting with 
D.| W. 3 at the time informed him that 
he could supply the instrument want- 
edi by the appellant. D. W. 3 says he 
tried to ring the. appellant back but 
could not get any ‘reply so he sent 
D’souza with the apparatus along with 
the introductory letter copies of wihch 
are Exts. P-70 and D-13. According to 
the appellant on thejsame day the man 
sent by Rasiklal Shah is said to have 
brought the apparatus the cost of 
which was: Rs. 989-35. The appellant 
paid the money, obtained a receipt and 
brought it to Jabalpur. © 


3. The crucial question in this 

e is whether the |accused as alleged 
by the prosecution did not buy another 
apparatus for which, he had received a 
draft from the I.C-M.R. but in fact has 
, irs carrying on the work with the 

istillation apparatus purchased from 
Messrs S. K. Biswas & Company in 
September 1964, for the project for 
which he was receiving a grant-in-aid 
from the Atomic Energy Commission 
of! the Government of India, by pre- 
tending that it is the apparatus which 
Agee purchased in Bombay. By this 
device it is said the appellant has mis- 
appropriated the amount of the draft 
sent by the I.C.M.R.: There are in this 
case certain undisputed facts which 
are — 


1) That a double distillation ap- 
paratus was purchased for the project 
of|the Atomic Energy .Commission 
from Messrs 5. K. Biswas & Company 
on| September 30, 1964, and in respect 
of which entries were made in the 
stack register of the Atomic Energy 
Commission ~ ' 

` | 2) That the order for the purchase 
of|the second double stage distillation 
chy was placed with Messrs. Gover- 





dhandas which was accepted by them 
on| March 3, 1965. This firm had along 
i I 
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with the acceptance sent a packing note 
and bills in triplicate on the strength 
of which a claim’ was made to the 
I-C.M-R. which issued a demand draft 
in favour. of Messrs. Goverdhandas. 
The demand draft was received by the 
appellant on April 12, 1965. Chokasey 
P. W. 21 made entries in the stock 
register of the I.C.M.R. that the appa- 
ratus was received as soon as the bills 
were received and submitted for pay- 


ment. 


3) The appellant on the same day, 
ie. April 12, 1965 as indicated in Ext. 
P-16 had informed Messrs Goverdhan- 
das that the sketch sent by them was 
not in accordance with the original 
order and while informing them that 
he had received payment against the 
bills asked them urgently to inform 
whether they could supply the ap- 
paratus as per the specifications- 


4) That inasmuch as Messrs Gover- 
dhandas could not supply the appara- 
tus as per the specifications the order 
was cancelled on April 24, 1965 by let- 
ter Ext. P-17. 


5) That the. appellant went to 
Bombay on May 17, 1965 and handed 
over the demand draft issued by the 
LC.M_R. in favour of Messrs Gover- 
dhandas to Mr. Patel and obtained a 
receipt from him. The appellant also 
obtained from Messrs Goverdhandas a 
bearer cheque for the same amount 
for which he gave a receipt to Mr. 
Patel and cashed the cheque. 


4. It appears from the first in- 
formation report Ext. P-46 dated Au- 
gust 12, 1966, that during the course 
of investigation on information receiv- 
ed through a source Shri Shyam Biba- 
rilal Shrivastava, Deputy Superinden- 
dent of the Special Police Establish- 
ment, Jabalpur, came to know that the 
appellant the Head of the Pharmaco- 
logy Department in charge of the Re- 
search Laboratory had placed an order 
on February 20, 1965 for purchasing a 
distillation apparatus, horizontal type, 
double stage, capacity 10 litres pyrex 
valued at Rs. 969-10 from Messrs. 
Goverdhandas in connection with re- 


search of ‘Hypoxia Enquiry’ entrusted _ 
to him by the LC.M.R., New Delhi, © 


and he had written to the said firm to 
send bill in advance. On receiving 
three copies of the bill from the firm, 


‘it was shown in the stock register that 


the said distillation apparatus was 
received when in fact no such type of 


ih yore 
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apparatus was at all purchased from 
the said firm. He then sent two copies 
of the said bill to the IC-M.R., New 
Delhi and acquired a demand draft for 
Rs. 969+10 from it. What the prosecu- 
tion has not disclosed either in the 
FLR. or in the charge-sheet filed 
against the appellant is that the appel- 
lant during the course of the investi- 
gation had stated that he had in fact 
purchased the double stage distillation 
plant in Bombay on May 17, 1965, 
from out of the amount of the bearer 
cheque received from Messrs. Gover- 
dhandas in exchange for the demand 
draft handed over to their Mr. Patel. 
Nor did the prosecution mention either 
the fact that the appellant had obtained 
a receipt from Messrs. Goverdhandas 
for the demand draft handed over to 
them or that he had given a receipt 
for the bearer cheque obtained in ‘ex- 
change by him from Messrs. Gover- 
dhandas. There was also no mention 
in the said document that the appellant 
had handed over. a copy of the receipt 
for payment of Rs. 989-35 for the pur- 
chase of the other apparatus on May 
17, 1965, to the investigating officer 
and had informed him that Rasiklal 
Shah had sent some one with the ap- 
paratus along with the introductory 
letter dated May 17, 1965. It is not as 
if the Investigating Officer had not 
verified the information given by the 
appellant that Rasiklal Shah had given 
such a letter, because a copy of that 
letter was seized from the Scientific 
Sales Syndicate even before the F-LR. 
was issued and the charge-sheet was 
filed. It was only after the accused had 
made an application during the trial 
on September 16, 1968, for sum- 
moning Rasiklal Shah and request- 
ing the Court to call for the copy of 
the letter seized by R. N. Dube, De- 
puty Superintendent of Police, from 
Rasiklal Shah under a seizure memo 
that the copy was produced by the 
prosecution. The accused in his state- 
ment under S. 342 of the Code of Cri- 
minal Procedure produced another 
copy of this letter as well as the bill 
with the original receipt a copy of 
which had been handed over to the in- 
vestigating officer even before the 
F.I-R. was issued. Once these facts had 
come to the knowledge of the investi- 
gating officer, it was his duty to have 
placed them before the Court. In the 
absence of such a disclosure it is con- 
tended by the learned advocate for the 


appellant that for the prosecution to 
bring home the offence to the appel- 
lant beyond a reasonable doubt, it 
should also establish that the appelant 
did not in fact purchase the apparatus 
and that the said documents were 
spurious and got up for the purpose of 
the defence. The burden of establish- 
ing this, it is averred, is also upon the 
prosecution and not upon the defence 
because unless the probability of the 
appellant having purchased the appa- 
ratus is eliminated, the case against 
the appellant cannot be said to be 
established beyond a reasonable doubt. 


5. It may, however, be pointed 
out that in determining this question 
the Special Judge as well as the High 
Court seem to have laid greater em- 
phasis on the fact that the accused had 
not proved that he had purchased the 
apparatus as contended by him. While 
no doubt the question whether the ac- 
cused purchased the apparatus in Bom- 
bay with the money he got under the 
draft issued by the LC.M.R. in favour 
of Messrs. Goverdhandas may have to 
be established by the accused, he can 
take full advantage of the circumst- 
ances appearing in the prosecution case 
itself to probabilise his plea that he 
did. The High Court posed the ques- 
tion for determination as follows: 

“Thus, the short question that fel? 
for determination by the Special Judge 
was whether the amount received back 
by the appellant from Messrs. Gover- 
dhandas Desai of Bombay was utilised 
or not by him in purchasing the appa- 
ratus as stated by him and sought to 
be proved by him, burden of which 
fact was on him, through his defence 
witnesses.” 

This approach both of the Special 
Judge as well as the High Court is not 








tion duty to somehow hook the crook. 
Even in cases where the defence of the 
accused does not appear to be credible 


will be for the accused to explain or 
controvert the essential elements in 
the prosecution case which would 
negative it. It is not however for the 
accused even at the initial stage to 
prove something which has to be eli 
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ing under the appellant. According to 


lish the ingredients of the offence 
th which he is charged, and even if 
the onus shifts upon the accused and 
the accused has to- ‘establish his plea, 
the standard of proof is not the same 
asi that which rests upon the prosecu- 
tion. Where the onus shifts to the ac- 
cused, and the evidence on his behalf 
prbbabilises the plea he will be entitl- 
ed| to the benefit of reasonable doubt. 


6. In this case the prosecution 
seeks to establish the case against the 
appellant by showing—(1) that there is 
nd firm by the name of M. B. Corpora- 
tidn from which the appellant is said 
to| have purchased ‘the apparatus on 
May 17, 1965; and (2) that the distilla- 
tiqn apparatus which was first pur- 


Bish th by the prosecution to esta- 
b 


chased in September 1964 is the same ` 


as; Article A which the Special Police 
had seized and not that which the ap- 

Tant alleges he had purchased and 
0) that the apparátus purchased in 
September 1964 which had been shown 
asi broken on February J, 1965 and 
vee off has been in fact not broken 
but has been entered as such in the 
registers fraudulently. 


7. The evidence on behalf of 
the prosecution can lbe classified under 
three main heads; | 
Firstly, with regard to the entry 
the stock register that . the double, 
istillation apparatus purchased in 
September 1964 was broken and writ- 
ten, off; ae 
Secondly, that the distillation ap- 
a purchased in May 1965 was the 





one which was being used in the Labo- 
ratory by the appellant and is the 
e as Article A which was seized by 
the Special Police; and 
Thirdly, that there, was no firm 
br the name of . B. Corporation 
m which the accused is alleged to 
ve purchased the subsequent distil- 
lation plant on May 17, 1965, and that 
he did not in reality purchase it. 


8. The first allegation is sought 
to be established by ` Kamlesh Grover 
P| W. 22, who was! working on the 
post of Research Assistant in the Pa- 
logy Department of the Medical 
College, Jabalpur from October 1, 1964 
tol September 30, 1965. The witness 
was posted from’ October 1, 1965 as a 
Senior Scientific Assistant in the re- 
search of the Atomic Energy Commis- 
ne and from December 15, 1965 in 

e Hypoxia Enquiry and was work- 
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her, although it was not part of her 
duties, she was required to do clerical 
work as there were no other persons 
and that as the appellant told-her that 
some articles had been broken and 
the persons who were working previ- 
ously had not mäde entries she should 
make the same as she was a Research 
Assistant. Because of this she made 
the entry and as far as she could 
remember it, that entry was made on 
September 19, 1966.. Till this stage 


she made no assertion that she was ` 


asked to do something which to “her 
knowledge was false. The learned 
Advocate for the prosecution however 
put her a question which we think is 
in the nature of a cross-examination 
designed to support the allegation that 
she did not make the entry willingly. 
This was: 

“Question:— Whether Dr. 
swami asked you to sign thereon or 
not? - i 

Answer :— Dr. Goswami asked 
me to sign thereon, but I refused to 
sign.” 

Even then she said that the appellant 
asked her to get a copy made thereon 
because the breakage register was to 
be sent and accordingly she made the 
entry which was in her handwriting 
and she signed thereon It was then 
that she said that the appellant had 
asked her to put the same date in her 
signature, on which he told her that 
the apparatus was broken. She identi- 


fied the appellant’s. initials and asserts | 


that she prepared the breakage regis- 
ter on September 19, 1966. This. evi- 
dence does not establish that the dis- 
tillation apparatus was not in fact 
broken. However, in cross-examina- 
tion she was asked whether she saw 
the distillation apparatus before she 
was deputed to the Hypoxia Enquiry 
and her answer was that she does not 
remember and then said: “Wait for a 
minute”, and after trying to. recollect 
her memory she answered that she 
saw the apparatus. But she does not 
know whether there was any mono- 
gram on that apparatus and claims that 
she can identify if two or three appara- 
tuses of the same type are kept be- 
cause of their being old or new. Again 
she says if two or three apparatuses 
are kept, it will be difficult to identify. 
When asked whether she kept a note 
of it anywhere in respect of the break- 
age or was speaking from. memory, 


Go- 





e ene 
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thereof anywhere- but remembered it- 
because the 
from foroi gn tour at that time, and 
had a ‘on Monday September 11, 
1966% E She said that Shri Dube, De- 


puty Superintendent of Police made. 


enquiry from her in March 1967, which 
she stated was on the basis of the note 
in her diary Ext. D-9 that on Septem- 
ber 19, 1966 the appellant called her 
in his room and asked her to prepare 
accounts of the articles of the. Atomic 
Energy Commission. She had ‘told 
Dube, Deputy Superintendent of 
Police, about the note-book. This was 
in direct contradiction of her previous 
denial that she had kept a note of it. 


Her evidence in respect of this note-. 


book was not accepted by both the 
Trial Court as well as the High Court. 
It would appear that she having en- 
tered.in the register that the appara- 
tus was broken and written off is 
really anxious to exculpate herself be- 
cause she was probably made to believe 
that it was in fact not broken and she 
was made to do something which was 
untrue. This anxiety dominates - her 
evidence which read as a whole does 
not inspire confidence and gives the 
impression that she was trying to -put 
a sinister interpretation of what may 
appear to have been probably true. 
For instance, she says that she realised 
that she had to make an entry of the 
article as broken and thought over it 
very much. After that she started to 
note down in her note book and 
told this fact to some other men in the 
Department in the general talk. She 
informed Mr. Rao, Dr. Goswami and 
Dr: Harshwardhan who were sitting 
there. Though she first admits that 
she did not tell them that the appellant 
had got an entry made by her in the 
stock register and got breakage regis- 
ter prepared by her, she later says that 
she told them that distillation plant 
was shown as broken. It was then 
that the appellant called her in the 
office and said that breakage register 
was to be prepared and sent to the 
Atomic Energy Commission and asked 
her to prepare the register and make 
entry in the stock register. None of 
the witnesses named by her however 


say anything about her having inform- 


ed them. 


$. That the distillation appara- 
tus purchased in September 1964 was 
the sume as Article A has been spoken 
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appellant had returned: 
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she said that she had not kept a note. 


to by several witnesses with which we 
will presently deal. But before we 
do so, it is necessary to notice that ac- 
cording to Nirodh Ranjan Ghosh 
P.-W. 13, Manager of Messrs. S. K. Bis- 
was & Company a similar apparatus 
as:the one supplied by them to the ap- 
pellant could be purchased also in 
Bcmbay, so that the probability of the 
accused having purchased a similar ap- 
paratus. with the markings of Messrs. 
S..K. Biswas '& Company in Bombay 
cannot be ruled out. This witness, 
however, does not say that Article A. 
is-the same as the one which his firm 
had supplied. It may be mentioned 
that Mr. Dube who was investigating 
the offence against the accused had 
written a letter to Messrs. S. K. Bis- 
was & Company on December 30, 1966, 
enquiring whether the type of the 
stadier stil supplied by them was 
available in the Bumbay market, whe- 
ther they were supplied to M/s M. B. 
Corporation, Nagar Niwas C. P. Tank 
Road, Bombay-47 for sale and whether 
somebody from their firm could iden- 
tify the apparatus supplied to the 
Jahalpur Medical College. In answer 
to these queries Messrs. Biswas & 
Company wrote to Dube that they had 


_ hot supplied the type of stadler still 


to Messrs. M. B Corporation which 
however may be available in the Bom- 
bay market and that it was not possi- 
ble to identify the apparatus supplied 
to the Jabalpur Medical College. 


10. Even the High Court, after 
considering the evidence of Dr. Raj- 
kumar Gupta, P. W. 15, working as a 
Demonstrator in the Medical College, 
under the appellant since the year 
1958, Shri A..S.-Venkat Subbarao 
P.. W. 16 working as Assistant Profes- 
sor in the Department of Pharmacology 
Medical College during the relevant 
period, and Dr. Harshwardhan P.W. 19 
working as Demonstrator in the De- 
partment of Pharmacology during the 
relevant time observed that all these 
witnesses have admitted that they are 
unable to identify the double distilla- 
tion apparatus from another apparatus 
of the same quality and same markings. 
There is also the evidence of other wit- 
nesses, namely, B. P. Namdeo P.W. 20 
a research scholar, M. L. Chokasey 
P. W. 21 a Laboratory Assistant in the 
Research Scheme & a Lower Division 
Clerk, Jamuna Prasad Khare P. W. 23 
a Laboratory Assistant, and Rashid 
Khan P. W. 24 a Laboratory Assistant 
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whọ said that they were working dur- 
ing the relevant period in the research 
work entrusted to the appellant by the 
Atomic Energy Commission of the 
Government of Indiaiand the I.C.M.R. 
These witnesses deposed about having 
Article A in the. Laboratory, first 










e aariak, which was later shift- 
to another room. Chokasey says 
id nat disclose to- anybody and 


me gave his evidence. If so, 
did the police came -to know - is 
eult ta understand. Though - we 


with the evidence of D. W. 2 rejected 
erely on the ground as will be 
when we discuss that evidence 
at the same time accepted the evi- 
e of this witness. That this wit- 
ness had a grouse against the appel- 
lant because he had asked for a certi- 
ficate of character which the appellant 
is said to have given to him, but says 
thereafter it was snatched from him 
an‘ the appellant called far his expla- 
nation. It was suggested to' him he 
wag making a false statement that a 
character certificate was given to him 
by the appellant. 
pears to be justified'is evident from 
his jadruission. He also admits that the 
appellant had written a letter to Dr. 
Relea when he was working with him, 
_which was shown to him by Dr. Relen. 
That letter is from the Superintendent, 
Medical College, asking: for Choka- 
sey|s explanation. It says: 


‘Your former employer in the 
I.C.M.R. Scheme who is the Professor of 
Phdrmacology as well reports that you 
had been indulging in derogatory acti- 
vities against him in the sense that you 
were typing the application on behalf 
of $hri J. P. Khare while in this office 
and from the typewriter of this office. 


Please let me know why you 
should not be strictly warned. Your 
explanation should reach to this office 
within 24 hours from the date of re- 
ceipt of this memo.” . 


11. Jamuna ' Prasad Khare 
P. W. 23 was working in’ the Depart- 
ment from August 5, 
ber| 30, 1965, but the work started only 





This suggestion ap- - 


1964 to Octo-. 


A.I. B 


three or four months thereafter that is 
from November or December. He 
says that the distillation apparatus re- 
ceived from Messrs. Biswas & Company 
was there upto May-June 1965.. This 
witness on his own admission was dis- 
missed by the appellant and was given 
service by the Dean of the Medical 
College. The appellant had made a 
complaint against him to the Director 
of Medical Services and was unem- 
ployed when Dube made enquiry of 


him, about the double distillation ap- . 


paratus. ‘Even though he wrote to the 
I.C.M.R. about the termination of his 
services he admitted that he did not 
write anything therein regarding this 
double distillation apparatus. 


12. The other witnesses also 
are not in a position to identify the 
apparatus as the one which was pur- 
chased in September 1964. In our 
view, when as clearly admitted by the 
senior members of the staff working in 
the Laboratory for quite some time 
that they could not identify that Arti- 
cle A was the same as that purchased 
in September 1964, it is difficult to be- 
lieve that these two witnesses or any 
other witnesses could have done so, 
particularly when the High Court it- 
self held that it was not possible on 
the evidence of the three witnesses to 
which we have referred that the appa- 
ratus could be identified as the one 
purchased in September 1964. 


13. On the other hand there is 
the evidence of A. S. Venkatsubbarao 
P. W. 16 which clearly indicates that 
there was another double distillation 
apparatus apart from Article A the 
one purchased in September 1964. In 
the examination-in-chief itself, the 
witness says that from 1964 till the 
apparatus was packed. 
period one more double distillation ap- 
paratus was received ` in the Depart- 
ment to the best of his knowledge for 
research. The apparatus was in use 
few days till it was packed and taken 
away. The apparatus was packed 
when it was seized and that it is Arti- 
cle A. This. admission not only nega-~ 
tives the prosecution case that no ap- 
paratus was purchased in May 1965 as 
alleged by the appellant, but definite- 
ly profabilises it. That apart, there is 
another circumstance which goes to 
support the statement of P. W. 16 
that there was another double distilla- 
tion apparatus which is not the same 


during the. 
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as the one purchased, in Septem- 
s and which could be Arti- 
e 


14.7" It is seen that the appara- 
tus which was purchased.in Septem- 
ber 1964 though it was said to bea 
double distillation apparatus it cost 
only Rs. 486-62 .but a-similar distila- 
‘tion apparatus said to have been pur- 
chased in May 1965 by the appellant 
cost Rs. 969-10. If these two appara- 
tuses are similar, then the cost of the 
“one said to have been purchased in 
May 1965 has doubled within one year 
which, prima facie, raises doubts 
about the genuineness of the transac- 


tion. A closer scrutiny however would . 


show that the apparatus purchased in 
September 1964 from Messrs.. Biswas 
& Company may not be of the same 
capacity as the one said to have been 
_ purchased in May 1965 which is of ten 

litre capacity. From a comparative 
statement of quotations from different 
companies, Ext. P-38, it is apparent 
that the quotation called in 1965 was 
for a distillation apparatus horizontal 
type capacity 10 litres for. which M/s. 
Uniaue Trading Corporation, Bombay, 
quoted Rs. 925/-, Messrs. Goverdhan- 
das Is. 890/- and M/s. Scientific Ins- 
trument Company Ltd., . Allahabad 
Rs. 1229/- duty free price and Rupees 
1920/- duty paid, for which an import 
licence ‘was requested. From Ext: P-28 
Extracts of order register , of Messrs. 
Goverdhandas it also appears that the 
price of a single stage distillation ap- 
paratus was Rs, 450/- which was the 
one that was cancelled on April 24, 
1965. Evidently Messrs. Goverdhan- 
das wanted to sell two single stage dis- 
tillation apparatuses and it was be- 
cause of this that the appellant had 
cancelled the order. ` - l 


15. We have already seen that 
what was purchased from Biswas & 
Compa:.y was a stadler still, quickfit 
type of double distillation, automatic 
with special type clamp. But there is 
nothing to show from Ext. P-49A that 
it was ior a 10 litre capacity. Nor is 
there any other evidence as fairly ad-. 
mitted by the learned advocate for the 
prosecution from which we can ascer- 
tain what was the capacity of that ap- 
paratus or that of Article A. This 
would leave a lacuna in the prosecu- 


tion case. and probabilise the appel- | 


lant’s contention that the apparatus 
Article A is not the same as that pur- 
chased earlier for the Atomic Energy 
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Commission, but is the one which he 
purchased in Bombay in 1965. 

16. It is contended by Mr. 
Chari fcr the appellant that the evi- 
dence of the prosecution must be read 
in the light of the intense feeling of 
dislike and hostility exhibited by the 
Dean of the Medical College, against 
the appellant due to enmity and jeal- 
ousy in his having been given projects 
of national importance. He has refer- 
red to certain evidence to show that at 
every ‘stage the Dean has been con- 
cerned with the investigation. It is 
not necessary to go into all the minute 
details of this controversy except to 
touch on the broad features. 


p 17. It is in evidence that ini- 
tially the grant-in-aid was routed 
through the Dean in 1963-64 and 
1964-65, but later from’ 1965-66 it was 
given direct to the appellant. The 
reason for this was explained by Dur- 
gacharan Chopra, P. W. 11, Under 
Secertary to the Government of India 
in the Department of Atomic Energy 
with headquarters at Bombay to be 
due to some trouble between the Dean 
and the appellant, because of which 


‘they had decided to place the grant at 


the disposal of the appellant for the 
year 1965-66. 


18. Besides, Dr. Barat D. W, 1 
whose evidence will be dealt with later 
in his letter to Dr.. Subramanian, 
Ext. D-15, says that the appellant was 
treated badly. He said that. he had 
learnt that the appellant was physical- 
ly obstructed. by the College Chowki- 
dar when he tried to return the equip- 
ment belonging to the witness, in 
which the appellant sustained minor 
injuries which he saw-when he came 
to him with the apparatus. He also 
says in that letter that Dr. Chowdhary 
rang him up in the evening of Monday 
on February 14, 1967, that Dr. Subra- 
manian did not want the removal and 
return of the articles by the appellant 
saying that he cannot understand when 
the articles did not belong to the Gov- 
ernment, and were loaned to the ap- 
pellant through him, and asks why they 
could not be removed by the appel- 


‘lant when a legal notice was served on 


him. We have already noticed how 
after the appellant dismissed Khare 
P. W. 23 he was immediately employ- 
ed by the Dean. All this would indi- 
cate that there has been a great deal 
of ill-will and hostility between the 
appellant and the Dean, 








19. Apart ' from viewing the 
prosé¢cution evidence ih the light of 
this background, there’ is the defence 
evidence. This evidence has been sum- 
marily rejected, and,: in. our view, 
without any cogent redsons. Dr. Barat 
D.: W. 1 savs that he was the one who 
had started the research ofthe I-C.M.R. 
and [Atomic-: Energy ‘Commission. Pro- 
He is a member of the execu- 
tive pouncil. of the Jabalpur University 

f a consulting physician, He says. 
„that lafter the sudden death of Profes- 
sor Dr; Wahi from-|coronary heart 
trouble, the appellant | started getting 
pain|in the chest and he co ted him. 


„He had taken his E.C'G. and referred - 





him to Dr. Datey, President of Cardio- 
Society of India for a thorough 
-up. As there was.some abnor- 





check-up to Bombay from where the 
appellant returned after ihis second 
-up,. some time in the month of 
1965. The witness had sent his 
o bring the appellant from station 
o take him to 


lace to see him on way to the 
Medical College. When the appellant 
camę to see him two | packages were 
lying in his car on the} back seat by his 
‘side|and the witness asked him what 
those were. - The appellant ‘told him 
that|the had bought some, appar 
It appears that in the High Court some 


interpolation was made in evi- 
dence which would indicate that the 
appellant had showed| him “a glass 


dishllation apparatus.” We are not 
now]|concerned with this interpolation, 
but as the evidence was 


witness that he had bought some ap- 
paratus. After a week or two when 
the witness went to 1 
lege|to see the appellant iin his De- 
partment he enquired 'from the appel- 
lant jas to what he had bought and the 
appellant showed him! a double distil- 





lation apparatus with: some ‘modifica-: 


tion |for triple distillation ‘and the ap- 
paratus appeared to be new: The wit- 
- ness| also says that the appellant com- 
plained to him about: the treatment 
given to him by the Dean of the Medi- 
‘cal College Dr. B. H.. : Choudhary. ` On 
hearing this complaint! the, witness had 
written to the Director of: Health Ser- 
vices, 
fo rded a: copy of the letter to the 





appellant for his information. The 


i i ~ 
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edical College, 
the appellant had dropped in.. at. 


apparatus.” 


recorded it. 
shows that the appellant had told the. 


the Medical Col-- 


Madhya Pradesh, Ext. D-15, and . 


A. J. R- ss 
High Court thought that this evidence 
is not direct evidence to show that 
really a double distillation apparatus 
‘was purchased by the appellant in 
Bombay. With this bare comment his 
evidence was discarded, and we think, 
without justification, -because it is diffi- 
cult to understand how and. what 
D.-W. 1 has said is not direct evidence. 
What he saw, what he observed, and 
what he was told . by the appellant 


when that is in issile cannot. but be. 
direct svigenge, 


20. Similarly another - witness 
Hamidullah Khan D. W. 2 who was 
supplying animals for the: experiments 
and who had made a clamp for ‘the 
double distillation apparatus in Octo- 
ber-November 1964 (which is the one 
obtained from Biswas & Company) was 
characterised as a purely chance wit- 
ness and there is nothing in his exa- 
mination to show how the appellant 
happened to know that he had: seen 
the apparatus in a broken condition or 
that he is likely to be ‘a possible de- 
fence witness -in this case. This wit-. 
ness had. gone to the Medical College 


. during the period when the ‘appellant. 


was. laid up witha heart attack which - 
was about the Ist week of - Febru- 


ary 1965. He says it was then that he - 
-saw the double distillation. apparatus. 


lying in a broken condition. After the 
appellant came back from Bombay in 
the last week of May 1965 he had 
again been to the Hypoxia Laboratory 
and saw the ‘appellant fixing a double - 
distillation apparatus which was. open- 
ed from packing. We. 
through the cruss-examination of this 


` witness and we find that there is noth- 


ing in that evidence which would make 
it unacceptable. There is no question 
of.this witness being a chance witness. 
He was not only directly connected ~ 
with the Department, but -had also. 

made a-clamp for the double distilla- 
tion apparatus and was visiting the 
appellant’s office. When asked about 


-the broken distillation apparatus he 


said that he came to know from a part 
of the apparatus which was. 
attached to the clamp that it was 
brokfn. From the. mere fact that he 
said‘ that the appellant had told him 
that day in the morning that he was 
cited as a witness though he. did not 
tell him what the case was, .- his evi- 
dence has been disbelieved.. We do 
not think that this by itself is such as 


a 








have gone .- 


stil 
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9 destroy the substantive part of his 
videnes 

21. In any case the evidence of. 
‘asiklal Shah: D. W. 3 regarding the 
nquiry made by the appellant for a 
ouble distillation apparatus and his 
anding D’souza with a plant which 
onformed to the specifications given 


y the appellant and sending it witha . 


vering letter cannot be assailed, and 
2 fact has not been -rejected by the 
ligh Court. It however observed that 
is evidence was not direct evidence 
n the point that a double distillation 
pparatus was purchased by the appel- 
ant on May 17, 1965. It is true that 
) W. 3 did not know whether in fact 
he appellant had purchased the dou- 
le distillation apparatus. But that he 
id send one through D?’souza with a 
overing letter cannot be gainsaid. The 
atter which is an important piece of 
vidence is as follows: 

“Sub:—— Stadler Quickfit type 
Jouble Distillation extra strong Pyres 
KB. 


We refer to your telephonic talk 
nd have to inform you that we are out 
f stock of the above cited item, but 
he other party is having, who is com- 
ag with this letter to you, with the 
ipparatus, if it serves your purpose, 
ou may buy the same directly from 
im against cost, for Rs. 989.35 nett. 
a . 


y. l 
We are really sorry to learn from 
‘our phone message that you are not 
‘eeping well, and hope, you will be 
li right very soon.” 
lothing has been urged why ‘this let- 
er should not be accepted in evidence. 
‘here is no suggestion or whisper that 
; was fabricated or got up subsequent- 
y. Once the genuineness of the letter 
ent by D. W. 3 to the appellant is be- 
ieved, it corroborates his plea that he 
id make enquiries from Rasiklal Shah, 
nd that Rasiklal Shah had sent a per- 
on with the apparatus for which he 
aid the amount and obtained a receipt. 
t was urged that neither D’souza nor 
"R. Patel who gave the receipt were 
xamined. We have had occasion to 
bserve earlier that the standard of 
roof which the accused may adduce 
n support of his plea in defence is not 
he same which the- prosecution is 
equired to adduce. Once the proba- 
ility of the accused’s plea is establish- 
d, we must give him the benefit of 
loubt. There is nothing to show that 
he accused: fabricated the receipt. As 
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we have pointed out, the appellant had 
‘at the very initial stage, even before 
the F.I.R. was issued, produced the 
original receipt and gave a copy of the 
same to the investigating officer. This 
would indicate that the bill and the 
receipt were genuine. 


. 22. “The prosecution, however, 


has sought to establish by evidence 


that there was no such firm as M. B. 
Corporation. But the appellant is not 
responsible if a spurious ‘bill (assuming 
that it was so) was given to him or that 
he knew that it was spurious. This 
cannot therefore affect the case of the 
appellant that he had purchased the 
double distillation apparatus on May 
17, 1965 and paid for it. In fact he 
paid for it about Rs. 20/- more than 
he got from the demand.draft. If he 
wanted to misappropriate the money 
by producing a bogus receipt, he could 
have got the receipt for. the exact 
amount of the draft. It may be men- 
tioned that Taneja Bansilal P. W. 14 


.Director General of the I. C. M. R. 


also . admitted that the appel- 
lant had come to Delhi in con- 
nection with the purchase of the 


apparatus and told him that the 


‘apparatus was purchased from some 


firm, whose name he did not remem- 
ber, but it was not the firm of Messrs. 
Goverdhandas. In the circumstances 
sy plea of the appellant is substantiat- 


23. No doubt in this case the 
prosecution has established that the 
appellant has drawn a bill and obtain- 
ed a draft for Rs. 969-10 before the 


_apparatus was supplied. But this is an 


irregularity and does not show that he 


-had no intention of purchasing the 


apparatus or to misappropriate the 


- money. Academicians are not gene- 


rally known for their a a~ 
tive sagacity or for being conver- 
sant with all the complicated tech- 
nical rules. We do. not by this 
intend to imply that the rules and 
instructions- should not ,be complied 
with, but when it is apparent from 
the evidence that the appellant had no 
clerical staff to assist him and was 
anxious to carry on his research work, 
any lapse on this. account does not 
make him criminally liable. 

24, The appellant, in our view, 
has been the victim of suspicion pro- 
bably due to the unfriendliness, hosti- 
lity. and enmity of the Dean of the 
Medical College, which ultimately 


ev 





726 S. C. [Prs. 1-2] Chen Shen v. Nand 


resulted in his. ‘being, if we may say 
so, subjected to ‘this' prosecution which 
must have caused him great’ distress 
and anguish apart from the Depart- 
ment being deprived of his services in 
a project of national importance. i 
25. We have no hesitation in 
holding that the accused is innocent. 
. The appeal is allowed and the convic- 
tions and sentences in respect of the se- 
veral offences are set aside. The bail 
bond will be cancelled. The fine if 
paid will be refunded. . 
i Appeal allowed. 
l 
| 
AIR 1972 SUPREME COURT 726 
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(A) Civil P. C. . (1908), S. 47 — 
Decree — Construetion of. (Para 7) 
(B) Civil P. C. (1908), O. 23, R. 3 


= Compromise Weeree — Construction 
(a) 

(A)+(B) Where ic. 2 (a) of a com- 
promise decree’ provided that the 
judgment debtor will pay a certain sum 
immediately after the signing of the 
decree, Cl. 2 (b) provided that the 
balance amount'will be paid there- 
after to the decree-holder | by. six 
monthly instalments of the identical 
amount as provided in Cl. 2 (a); and 
according to Sa 2 ( immediately 
on payment of 
decree holder | will unconditionally 
make delivery of the goods, which is 
the subject matter of the suit, to the 
judgment debtor or | his nominee: 


Held, on construction of the terms ` 


of decree and the correspondence be- 
tween the solicitors of both the judg- 

ment-debtor as ll as the decree- 
holder that they were clear in their 
‘mind that once: the payment under 
Clause 2 (a) was made, the terms under 
Clause 2 (f) had to be complied with 
inasmuch as that payment was the 
first instalment., Although the word 


*(Appeal No. 147. of ‘1965, D/- 4-3-1966 
al.) 


erent 
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Kisore (P. J. Reddy J.) 


-decree had to be executed as a whole 


mentioned in Clause 2 (b). 


e first instalment the - 


A. LR. 


‘instalment’? had been used in Cl. 2 (b) 
it did not mean that the initial pay- 
ment of the specified sum in CL 2 (a) 
was not to be taken as an instalment 
for the purpose of Clause 2. (f). As the 





the decree holder who had failed to 
comply -with Clause 2 (f) after initial 
payment by judgment debtor under. 
Clause 2 (a) could not execute the de- 
cree on ground that the judgment- 
debtor had not paid the instalment 


(Paras 6, 7) 

. The decree ‘imposed ‘mutual obli- 
gations on ‘both the decree-holder and: 
the judgment-debtor in such a way 
that the performance by one was con- 
ditional on the performance by the 
other and accordingly no execution 
could be ordered unless the party seek- 
ing execution not only offered to per- 
form his part but when objection was 
taken, satisfy the executing Court that 
he was in a position to do so. AIR 1956 
SC 359, Rel. on. ; (Para 7) 
Cases Referred: Chronological Paras’ 
(1956) AIR 1956 SC 359 (V 43) 

= 1956 SCR 62, Jai Narain 

Ram Lundia v. Kedar Nath 

Khetan 7 

Mr. P. Chatterjee, Senior Advo- 
cate, (Mr. S. N. Mukherjee, Advocate, 
with him), for Appellant. 
The Judgment of the Court was 

eae by 


. JSAGANMOHAN REDDY, J.:— 
This pane is by certificate against, 
the. judgment of the Calcutta High | 
Court allowing the appeal from an 
order made on an application for exe- 
cution at the instance of the decree- 
holder giving the judgment-debtor an 
opportunity to take appropriate pro- 
ceedings for execution of some clauses 
in the decree which were apparently in: 
his favour. The respondent is ex parte. 


2. The appellant who was car- 





‘rying on business under the name and’ 
- style of C. S. 


Ling & Co, in Hong- 
kong, filed a suit in the Supreme Court 
of Hongkong and obtained a decree 
against the: respondent on the basis of 
which he filed a suit in the Calcutta 
High Court, being O. S: No. 3459/54 
for the recovery of Rs. 15;73,161/- lent 
and advanced by the appellant to the- 
respondent. The parties compromis- ` 
ed and a consent memo was filed in 
terms of which a decree was passed on 
22-2-1961 for Rs. 5,44,554.45 P. equiva- 
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lent to 6,60,000 H. K. The consent de- 
cree provided as follows:— 

1. There will be a decree in 
favour of the plaintiff for the sum of 
HKS. 6,60,000/- Hong Kong Dollars 
equivalent to Rs. 544,554.45 p. at the 
rate of HKS, 120.20 to Rs. 100/- in full 
and final settlement of allclaims, sub- 


-ject to the following terms and condi- 


tions, 

2. The said sum of Hong Kong 
Dollars HKS. 6,60,000 equivalent to 
Rs. 5,44,554.45 will be paid by the de- 
fendant Nand Kishore Jhajharia to the 
plaintiff Chen Shen Ling subject al- 
wavs to the permission of the Reserve 
Bank being first obtained in the man- 
ner following:— 

(a) The sum of HKS 50,000.00 
Hong Kong Dollars equivalent to In- 
dian Rupees of 41,254.12 np. will be 
paid immediately to Messrs. Sander- 
son & Morgans after receipt of autho- 
rity from the Reserve Bank 
for the said Messrs. Sandersons & 
Morgans to hold the same pending the 
Reserve Bank’s permission being ob- 
tained to pay the same to the plaintiff. 

(b) The balance amount will be 
paid by the defendant to the plaintiff 
by instalments thereafter at the rate of 
Hong Kong Dollars HKS. 50,000.00 
equivalent to Indian Rs. 41,254.12 np. 
payable 6 monthly, the first of such 
pavment to be made 6 months after 
the first payment and thereafter at 
6 monthly intervals until the whole 


„amount provided in clause 1 hereof has 


been paid and discharged. All such 
payments shall be made by the defen- 
dant N. K. Jhajharia in Indian Rupees 
as referred to above. 

(c) The last instalment shall be of 
such amount as may be necessary to 
discharge the said sum referred to in 
Clause 1 hereof. 

(d) The subsequent payments 
provided for in these terms shall be 
made by the defendant N. K. Jhajharia 
in the United Commercial Bank Ltd., 
Calcutta to the credit of the plaintiff 
C. S. Ling’s Block Account. 

(e) If any of the instalments is in 
default and remains unpaid for three 


- months or more, execution may be is- 


sued in respect of such instalment, and 
if any one instalment is in default and 
is unpaid for 6 months or more, exe- 
cution shall issue for the whole 
amount or the balance sum that may 
remain due. Provided that if the de- 
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fendant is prevented from payment of 
the amount on account of delay in 


obtaining of the permission of the Re- 


serve Bank by the plaintiff the defen- 
dant will not be treated in default, 

(£) Immediately on payment of 
the first instalment of Hong Kong Dol- 
lars HKS. 50,000.00 equivalent to In- 
dian Rupees 41,254.12 np. in the man- 
ner as aforesaid by the defendant, the 
plaintiff will unconditionally make de- 
livery available to Mr. N. K. Jhajharia 
or his nominee of 4557 rubber tyres 
which are the subject matter of the 
above suit and fully mentioned in the 
written statement filed by the defen- 
dant free from all lien claims, 
charges, encumbrances of any kind 
whatsoever. 

(g) The proceeds of sale of the 
tyres referred to in sub-paragraph (fY 
hereon when received by the defen- 
dant after deduction of the expenses 
incidental to the sale thereof, shall be 
paid immediately after receipt to the 
plaintiff in the manner aforesaid in 
reduction of the balance sum as may 
be due and in pro tanto satisfaction 


thereof. 


(h) The defendant shall, as from 
the date of delivery of the said tyres 
being made available in the manner set 
out in sub-paragraph (f) herein be 
responsible for all storage charges in 
respect of the said tyres and shall be 
free to deal with the same in such 
manner as he deems fit without any in- 
terference by or on behalf of the 
plaintiff. 

Gi) The plaintif above-named 
undertakes to Court to have the rights 
in respect of the Hong Kong judgment 
by him modified as per these terms 
within one month from the date here- 
of and hereby surrenders all his rights 
for payment of any amount as provid- 
ed in the Hong Kong Judgment in ex- 
cess of the amount mentioned in these 
terms and undertakes to Court not to 
execute the Hong Kong decree or take 
any other steps in respect of the Hong 
Kong judgment except in the event of 
the failure by the defendant to com- 
ply with these terms, and such execu- 
tion may be levied for recovery only 
of any amount remaining due and pay- 
able under these terms. 

(i) Nothing in the foregoing terms 
and conditions of settlement shall be 
taken to extinguish in any way the 
plaintiff’s rights under the Hong Kong 
Judgment as duly modified by reason 


` contention the 
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of sub-paragraph (i) herein -for as 
much as may still then be owing and 
payable by the defendant to the plain-. 
tiff under these terms of settlement in 
the event of the Reserve Bank of 
India refusing within a reasonable 
period to grant. the requisite permis- 
sion referred to, in subsparagteps (a) 
herein.” 


3. ‘The ee question - that 
` arises for consideration is whether the 
respondent who has paid Rs. 41,254.12 
- in termis of Clause 2 (a), can success- 
fully urge that as the appellant had 
failed to comply| with Clause 2 (f) by 
_ failing. to make available to him or his 
nominee 4557 rubber tyres the decree 
could not be executed. The appellant’s 
contention is that the conditions in 
Clause 2 (f) not having been ‘fulfilled 
as the respondent had not paid the ins- 
talment of Rs. 4i, 254. 12 mentioned in 
Clause 2 (b) on the fulfilment. of which 
alone he was required to make avail- 
able the said tyres, the decree could be 
executed against | the respondent.. In 
other words, according to the appellant 
the payment òf IRs. | 41,254.12 np. to 
the respondent in! terms of Clause 2 (a). 
was not the first instalment referred to` 
in Clause. 2 (f), t does not say that 
the amount was give mpd but was 
merely a payment. ‘According to this 
first instalment payable 
under the decree in jfact is that pay- 
able under Clause -2 (b) and arises only 
after the payment mentioned in CL 2 
(a). Wedo not think that-on the 
terms of the decree: the submission 
made on behalf of the appellant: has 
any validity. It may‘be noted that the 
amount of Rs. 41,254. 12 np. which was 
to be paid under;Clause 2 (a) is equal 
to the amounts payable as instalments 
under Clause (b) | lat six monthly inter- 
vals.’ Reading Clauses 2 (a), (b) and 
(c) together the; amount of- Rupees 
5,44,554.45 has ito be paid in equal 
instalments of jRs.| 41,254.12 in six. 
monthly intervals, the 
stalments being paya le immediately 
to M/s.. Sandersons & Morgans after 
the receipt of the authority from the 
-Reserve Bank in te _of Clause 2 (a). 
The first instalment’ referred to in 





Clause 2 (f), therefore, is the first ins- - 


talment payable der Clause 2 (a). 
That this is the understanding of the 
parties becomes amply clear from the 
correspondence between M/s. Sander- 
sons & Morgans and | the respondent’s 
“solicitors M/s. M.'G. Poddar. ‘It is not 

i | 


tional delivery of the tyres. 


first of such in- - 


ALR 
denied that the terms of the compro- 
mise were also drafted by M/s. Sander- 


sons & Morgans and agreed to by the 


respondent’s solicitors; and, therefore, 
the understanding of © these solicitors 
as to.the terms. of the compromise 


‘lends added support to thè constructior 
placed by us on the terms of the. com- 


promise decree. M/s. Sandersons & 


` Morgans in their letter dated 20-5-1961 
‘write to the Respondent's solicitors as 


follows:— 


Sass We have not vel receivec 


‘payment of the sum of Rs. 41,254.12 nr 


in compliance with the Terms oi 


-Settlement even though the. permis- 


sion from the Reserve Bank of Indie 
Exchange Control Dept.. for paymeni 
of this amount has long been given 
We send. herewith two original letters 
of the Ist .Novembér 1960: and 14th 
January 1961 respectively addressed by 
our client Mr. Ling to the Mart Ware- 
house & Co., Hongkong, for uncondi- 
It may, 
however, be noted that the delivery 
of the tyres would be made subject tc 
the- payment of the above amount ir 
compliance with the Terms of Settle- 
ment. Please arrange for payment ol 
the amount “without further delay and 
then make arrangement for taking de- 
livery of the tyres. If, however, the 
payment is not immediately made, the 
godown charges and other expenses 
that would be incurred for the main- 
tenance of the tyres, should pe borne 
by your client.” 


4, ‘On 17-11- 1961, the respon- 
dent’s solicitor reply to.M/s. Sander- 
sons & Morgans as under:— . 

- “With reference to the previous 
correspondent, I have been instructed 


_to write to you as follows:— 


My client has paid Rs. 41,254.12 np 
for payment to you towards first 
payment under Clause 2 (a) of the 
terms of settlement. 


You have however not informed 
us as to whether your client has gol 
the Hongkong judgment modified. Im- 
mediately on hearing from you thal 


‘that has been done my instructions are 


to send you the amount. 

Please also confirm that you 
client will unconditionally make deli- 
very available to my clientțt'or his no- 
minee of 4557-tyres which are the sub- 
ject-matter of the suit free from al 
lien, claims, charges, encumbrances o: 
any kind, immediately on the amoun 
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being paid to you by us......./..:....;The 
delivery orders sent by you -did not 
specify the tyres nor that the delivery 


wasto be free from all lien, claims, 


charges, encumbrances of any kind. | 
‘Please therefore arrange to have 


delivery made available to my client: 


or his nominee- immediately on pay- 
ment of the amount as aforesaid. p 


5. Again the same solicitor on . 
behalf of the respondent is writing on- 


the 29th Decembér 1961 as follows: 


“My client’s representative who 
went to Hongkong to arrange to take 


delivery of the tyres in terms. of the 


Delivery Order sent by you, as inti- 
mated to my client that when he went 
to take delivery at the address given 
in-the Delivery Order, delivery was 
not given to him, and he was directed 
to contact the Hong Kong Solicitors of 
your client. He went to the office of 
your client’s - Hongkong Solicitors 
“where however, he could not meet Mr. 


How as he was not there. but an assis- 


‘tant in the office advised’ him that un- 
til the entire dues are paid and the 
H. C. Court suit has been settled, the 
- tyres cannot be delivered to him. This, 
you will appreciate, is directly con- 


trary to the Clause 2 (f) of the Terms 


of Settlement, Please therefore advise 
your client to effect delivery. of the 


tyres in question immediately to my. 


client’s representative, as otherwise, 
my client will take such steps as he 
may be advised at your client’s risk 
as to costs and consequences....... wian 


. 6. It is unnecessary to read 
any further correspondence in this re- 
gard but from what has been extract- 
ed above, there is not ashred of doubt 
that both the appellant’s 
well as the respondent’s solicitors were 
clear in their mind that once the pay- 
ment under Clause 2 (a) is made, the 


terms under Clause 2 (f) have to be. 


complied with inasmuch as that pay- 
ment is the first instalment. 


7. In our view the terms of the 


decree reauired that the judgment- 
debtor himself shall pay immediately 
after the signing of the decree a-sum 
of Rs. 41,254.12 and that after every 
six months thereafter he was to go on 
making payments of identical amounts 
until the entire decretal amount was 
paid up, and although the word ‘instal- 
ment’ has been used in sub-clause (b) 
of Clause (2), it does not mean thatthe 
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in a position to do so. 
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‘solicitors as. 
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-initial payment of Rs. 41,254.12 np. was 


not to be taken as an instalment for 
the. purposes of sub-clause (f) of thel- 
-Any other construction 
would, as pointed.out by the High 
Court, lead to the absurd conclusion 
that. if the. judgment-debtor made a 


default in making the initial payment, 


the decree could not be executed for 
that amount even within three months 


subject to the decree-holder’s getting 


the permission of the Reserve Bank as 
stated in the compromise terms or 
that he could not take out execution 
for the decretal amount in - case there 


was a default for making the payment 


for six months. There is nothing to 
distinguish the initial payment of 
Rs. 41,254.12 np from the other like 
amounts to be paid subsequently. It 
is clear from what we have stated that 
the decree imposes mutual obligation: 
on both the appellant and respondent in 
such a way that the performance by one 
is conditional on the performance by 
the other and accordingly no execution 
can be ordered unless the party seeking 
execution not cnly offers to perforr 
his part but when objection was taken, 
satisfy the executing court that he was} - 
This Court had 
in Jai Narain Ram Lundia v. Kedar 
(AIR . 
1956. SC 359), observed at pages 
68-69:— ‘ 


“There may of course be decrees 


‘where. the obligations imposed on each 


side are distinct and severable and in 


’ “such a case each party might well be 


left to its own execution. But when 
the obligations are reciprocal and are 
interlinked so that they cannot be 
separated, any attempt to enforce per- 
formance unilaterally would be to de- 
feat the directions in the decree and to 
go behind them which of course, an 
executing Court cannot do............ The 
reason is, as we have explained, that 
to hold otherwise would be to permit 
an executing Court to go -behind the 
decree and vary its terms by splitting 
up what was fashioned as an indivi- 
sible whole into distinct and divisible 
parts having separate and severable 
existence without any interrelation be- 
tween them just as if they had been 
separate decrees in separate - and dis- 
tinct suits......... If the decree says that 
on payment being made some definite 
and specific thing is to be given to the 
other side, the executing Court cannot 
alter that.and allow something else to 
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be substituted for the . thing ordetes 
to be given.” 


8. As the decree has to be exe- 
cuted as a whole, the' non-compliance 
with the terms thereof by the appel- 
lant precludes him from executing 
that part of it against the respondent 
and in that view, the appeal fails and 
is dismissed. 
i Appeal dismissed. 


AIR 1972 SUPREME COURT 730 
(V 59 C 140): 
(From: Madras)* 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND D. G. PALEKAR, JJ. 


Rabindra Nath Samuel Dawson, 
Appellant v. Sivakami. and, others, Res- 
pondents. 

Civil Appeal No. 640 of 1967, D/- 
20-1-1972. 


(A) Limitation Act, (1963), S. 14 
—Exclusion of time snent in prosecut- 
ing previous proceeding bona fide — 
Applicability. (Para. 4) 

(B) Limitation Act (1963), S. 2 (h) 

— “Good faith” — Proceedings con- 
trary to a clearly expressed provision 
of law cannot be regarded as proceed- 
mg in good faith. ' ! (Para 4) 


t 


(A+B) A person who has resisted 
to the objection regarding. non joinder 
of parties at the initial stage and also 
at the revisional stáge and run the 
Tisk of proceeding with the suit with- 
out impleading the necessary parties, 
cannot be said to act in good faith be- 
cause he cannot be said to have acted 
with due care and attention. Conse- 
quently, such person. will ‘not be en- 
titled to benefit of Section 14 of the 
Act for excluding the |time spent by 
him in that proceeding in a fresh suit. 

i (Para 4) 


Cases Referred: Chronological Paras 
(1899) ILR 26 Cal 414 = 3 Cal 
WN 233 (FB), Bishambhur Hal- 
dar v. Bonomali Haldar - 


Mr. M. Natesan, Sr. Advocate, (Mr. 
K. Rajendra Chowdhary, Advocate, 
with him), for Appellant: Miss 
Lily Thomas, Advocate, for Respon- 
dents Nos. 2 and 3. i 


*(Appeal No. 140 of 1960, D/- 4-12- 
1963 — Mad.) 


BP/BP/A427/72/RGC 





A.I. Re 


The Judgment of the Court was 
delivered by 


P. JAGANMOHAN REDDY, J.:— 
This appeal is by certificate against 
the judgment of the Madras High 
Court allowing the appeal and setting 
aside the judgment and decree of the 
Principal Subordinate Judge, Nagar- 
coil, granted in favour of the appellant 
on the ground that it is barred by 
limitation and that the appellant can- 
not be allowed under Section 14 of the 
Indian Limitation Act 1908 to exclude 
the period during which he was prose- 


‘cuting an earlier suit and appeal as it 


could not be said to be prosecuted 
bona fide. 


2. The properties which were 
the subject-matter of litigation were 
situated in the erstwhile State of Tra- 
vancore and belong to the sub Tarvadh 
of respondents 1, 2, 3, 9 and 10 (origi- 
nal defendants 1-5). They were 
brought to sale for arrears of land re- 
venue and Items 1 and 2 were pur. 
chased by A. Mudaliar. The sales 
were confirmed, sale sanads were issu- 
ed and the possession of the said items 
was delivered to the purchaser. There~ 
after the purchaser A. Mudaliar sold 
them to C. T. Mudaliar who in turn 
sold the properties to the first plain- 
tiff by a registered sale deed. Items 3, 
4, 5 and 6 were similarly sold through 
Revenue sale at different times and 
were purchased by Shabul Hameed. 
The sales were confirmed, sale sanads 
were issued and possession of the said 
items delivered to the purchaser. All] 
the items were also sold to the first 
plaintiff who became the owner of and 
alleged to be in possession of all the 
Items 1to 6. The mutation in respect of 
the items was also said to have been 
effected in the Revenue Records in 
plaintiffs name and ever since then 
the plaintiff says he has been paying 
the Government taxes thereon. ‘It is 
further alleged that the plaintiff leas- 
ed these lands to the 6th defendant 
who paid the rent for one crop and 
when the plaintiff demanded rent for 
the other crops the sixth defendant 
informed him that defendants 1-5 
were demanding the rent as they al- 
leged they were entitled to it. In view 
of this information, plaintiff made en- 
quiries and found that defendants 1-5 
had applied to the Chief Revenue 
Authority for setting aside the sales 
and that the said authority -without 
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notice to the purchasers or to himself 
had set aside the sales. 


3. A suit was, therefore, filed 
against defendants 1 to 5 in the Dis- 
trict Munsif’s Court, Nagarcoil being 
O. S. 482 of 1946 for a declaration that 
the orders setting aside the sales were 
without jurisdiction and void for non- 
conformity with Section 50 of the Tra- 
vancore Revenue Recovery Act and 
also on other grounds. As the sixth 
defendant was colluding with defen- 
dants 1-5 he was also made a party. An 
objection was taken by the defendants 
that the suit was not. maintainable 
without making Government a party. 
This contention was negatived by the 
District Munsiff. A revision against 
that decision was filed in the High 
Court and when the matter came up 
for hearing the learned Advocate for 
the plaintiff-respondent stated on his 
behalf that the Government was not a 
necessary party to the suit; that he 
was not prepared toimplead the State 
as a party to the suit and that he was 
prepared to take the risk of not im- 
pleading the State as a party. On 
this representation by the paintiff-res- 
pondent that he was prepared to take 
the risk of not impeading the State the 
High Court dismissed the Revision 
petition. After the case was remanded 
the District Munsif tried the suit and 
passed! a decree in favour of the plain- 
tiff on 30-6-1952. Defendants 1-5 ap- 
pealed to the Distt. Court but the same 
was dismissed on 24-10-53. Against 
this judgment a second appeal was fil- 
ed and it was heard by a Full Bench 
of the Travancore Cochin High Court 
which by its judgment held that the 
Government was a necessary party 
and that by reason of the failure of 
the plaintiff to implead the Govern- 
ment the suit was not maintainable. 
In this view the appeal was allawed 
and the suit dismissed. l 

4. After the suit was dismissed 
the plaintiff gave a suit notice to the 
Government under Section 80 of the 
Code of Civil Procedure and thereafter 
filed a suit in the Court of the Princi- 
pal Subordinate Judge, Nagarcoil, of a 
similar nature as that earlier filed in 
the Distt. Munsif’s Court. During the 
pendency of the suit the plaintiff died 
and plaintiffs 2-6 were impleaded as 
his legal representatives who are the 
appellants in this case. Defendants 1-5 
as also the State of Madras, the 7th 
defendant, apart from raising the 
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various defences, contended that the 
suit was barred by limitation in res- 
pect of which an issue was raised. The 
Subordinate Judge held on this issue 
that the suit which was filed on 26-3- 
1957, though filed long after the ex- 
piry of 12 years from the dates of next 
revenue sales, nonetheless, was not 
barred because the plaintiff would be 
entitled to exclude under Section 14 
the time spent in prosecuting the ear- 
lier suit in computing the period of 
limitation and „after this period was 
excluded the suit would be in time. 
Some of the other issues were also de- 
cided in favour of the plaintiff. Conse- 
quently the Subordinate Judge de- 
creed the suit with past and future 
mesne profits. In appeal the High 
Court of Madras, as stated earlier, 
came to a different conclusion on the 
question of limitation. It held, agree- 
ing with the findings of the Subor- 
dinate Judge, that the auction pur- 
chasers in revenue sales never took 
possession nor were their alienees or 
plaintiff ever in possession of the 
suit properties. After this finding the 
High Court proceeded to consider 
whether the appellant was entitled to 
exclude the time taken in the prosecu- 
tion of the previous suit under Sec. 14 
of the Limitation Act. It was contend- 
ed before that Court that the plaintiff 
was bona fide in filing his suit and 
prosecuting it and the appeal, and 
therefore, he was entitled to exclude 
that period under Section 14 of the 
Limitation Act. This contention was 
negatived with these observations:— 


“From what we have stated above, 
it will be plain that the appellant took 
objection to the non-impleading of the 
Government as a party at-the earliest 
possible opportunity. The respon- 
dents would not take note of that ob- 
jection. They persisted in their atti- 
tude till ultimately the High Court of 
Travancore-Cochin held that the suit 
will have to fail for the non-implead- 
ing of the necessary party. A request 
was made to the High Court to permit 
the respondents herein to remedy the 
defect. The learned Judges held that 


- they could not accede to that request 


and thai the suit has to be dismissed 
“as in spite of timely objection raised 
by the defendant on the ground of 
non-joinder of parties the plaintiff 
persisted in proceeding with the suit 
undertaking to bear the risk of not im- 
pleading the sircar”. This attitude on 





j 


y 
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the part of the respondents is suff- 
cient to dispose of the question of bona 
fides against them. Mr.: V. V. Raghavan 


- argues that the fact that two Subordi- 


nate Courts in the previous litigation 
had held that there was no need to 
ag a party to 
the suit would itself ishow that the 
respondents were acting under bona’ 
fide mistake. As we have /pointed out 
earlier the defendants | .todk objection 
to the non-impleading of the necessary 
party even. at the earliest’ 'stage. The 
matter went up to the Travancore High 
Court. The respondents did not want 


the High Court to decide the question ` 


as to whether the Government was a 


necessary party or not on ‘the ground 


that they were prepared to take the 
risk of their omission to implead the 
Sircar and on that ground: got a dis- 


‚missal of the revision petition filed by 


the appellants. Under ithese circums- 
tances we cannot accept. the contention 


now urged on behalf of the respon- ` 
. dents herein that they 
. tuted the previous suit? + 


"|The reasons given by the High Court 


bona fide insti- 


are in our view cogenti Section 14 of 





` |the repealed. Limitation, Act which is 
ives benefit to- 


applicable to this case 
a party who has been prosecuting with 


` due diligence another civil’ proceeding: 
'- [whether in a Court of 


in a Court of first appeal :against the 
defendant, where the proceeding is 


founded upon the samej cause of action: 


and is prosecuted in good . faith ina 
Court which from the ldetéct of juris- 
diction or other -cause of like nature is 
unable to entertain it. 'The appellant’s 
advocate points out that under S. 2 (7) 
nothing shall be deemed to: be done in 
good faith which is not done with due 
care-and attention and that ‘in this 


case the appellant was bona fide in, 


purchasing the suit properties from an 
auction purchaser who | also, purchased 
them in revenue sales bona fide and 
that without ‘notice to either of them 
the sale has been set aside which is 
totally without jurisdiction ! ‘and injuri- 
ously affects the appellant. That ‘the 
appellant was caught in this predica- 


“ment may be unfortunate but in so far 
as the question whether he: bona fide 


prosecuted the earlier suit ‘and appeal 
there could be no two opinions on the 
undisputed facts w 
“clearly and forcefully ' stated by the 
High Court. It is clear that no EEA 

ve 
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have been. 


. A. I. R 

been filed against the defendants in 
respect of the revenue sales. which was 
set aside without impleading the Gov- 
ernment. The objection as to the 
maintainability of the -suit was taken 
at the very initial stage but that was 
resisted and the appellant invited a deci-| - 
sion by the Distt. Munsif. Even at the 


‘stave of revision against that order in 


the High Court he took: the risk of pro- 
ceeding with the suit. This was, there- 
fore, not a case of prosecuting the pre- 
vious proceedings bona fide. But on 
the other hand, he deliberately did s 
may be for obvious reason that if he 
had to withdraw the suit he would 
have to give notice under S. 80, C.P.C. 
to the Government, wait for the ex-- 
piry of the period of notice of two 
months and thereafter file a fresh 
suit. To avoid this he thought hè 
would take a chance but that chance 
boomeranged against him. It is not 
a case where he prosecuted due to ig- 
norance of law or bona fide mistake 


-nor can it be said that he had miscon- 
_ceived the suit. None of the cases cit- 


ed by the learned Advocate can assist 
the appellant because in all of them it. 
was either a case of mistake of law_on 


a doubtful point such as in the case of | l 


Bishambhur Haldar v. Bonomali Hal- 
dar, (1899) ILR 26 Cal 414 (FB), or ige 
norance of law: 


5. We do not think, having Tre" 


-gard to the facts and circumstances of 


this case, that there is any justification 
for the application of Section 14 of the 
Limitation Act and in this view the 
cae is-dismissed- with costs. 


Appeal dismissed. 
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eainte be invoked unless the preced- 
ing heads of income are excluded — 
L-T. Ref. No. 144 of. 1963, D/- 20-7- 
_1967 (Cal.), Reversed. (Para 11) 


|B) L-T. Act (1922), Section 10 — 
‘Business’ — Company formed with 


object of taking on lease or otherwise - 


~acquiring property and dealing with 
the same -commercially—Income from 
letting the property taken on lease — 
Whether business income — I.-T. Ref. 
No. 144 of 1963, D/- 20-7-1967 (Cal), 
Reversed. l (Paras 13, 14, 17) 


| (C) L.-T. Act (1922), Section 9 — 

Income from property — Section does 

not apply where the assessee is. a lessee 
and not owner -of the property. 

| (Para 16) 

(D) I.-T. Act (1922), Section 2 ) 

~ ‘Business’. (Para 12) 


The residuary head of income 
under’ Section 12 can be resorted to 
ony if none of the specific heads is ap- 
plicable to the income in question; it 

, comes into operation only after the 
preceding heads are excluded. There- 
fore where the income can appropriate- 
ly fall under Section 10 as being busi- 
ness income no resort can be made to 
Section 12. (Paras 11, 16) 


The definition of the word ‘busi- 
ness’ as piven in Section 2 (4) can 
embrace within itself dealing in real 
property as also the activity of taking 

' a property on lease, setting up 
a market thereon and letting out the 
shops and stalls in the market. 

. (Para 12) 


Where a company formed with 
the object of taking on lease or other- 
wise acquiring and holding, improving, 
lease or otherwise disposing of land, 
houses and. other real and personal 
property and dealing with the same 
commercially, takes on lease a certain 
property and after developing the de- 
mised property lets out portions of the 
same as shops, stalls and ground spaces, 
the company in letting out the lease- 
hold property does not act as owner 
but as trader. The profits would be 
treated as business income assessable 

_ under Section 10 and not under Sec- 
tion 12. Section 9 also would not ap- 
ply as the company is not the owner 
of the property in question. I.-T. Ref. 
No. 144 of 1963, D/- 20-7-1967. (Cal), 
Reversed. (Case law discussed). 

(Paras 13, 14, 16, 17) 
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Cases Referred: Chronological Paras 

(1962) AIR 1962 SC 429 (V 49) = 

. (1962) 44 ITR 362, Karanpura 
Development Co. Ltd.. v. 
Commr. of Income-tax, West 


‘Bengal ’ ” 42 
(1961) 42 ITR 49 (SC), East India 
Housing and Land Development 
Trust Ltd. v. Commr., of 
Income-tax, West Bengal 6, 8, 18 


(1930) 1930 AC 432 = 99 LJKB 
403, Fry v: Salisbury House 
Estate Ltd. 
(1921) 12 Tax Cas 181 = (1921) 
3 KB 258, Commr. of Inland 
Revenue v. Korean Syndicate 
Ltd. 12 
- Mr. M. C. Chagla, Sr. Advocate, 
(Mr. 'D. N. Mukherjee, Advocate, with 


- him), for Appellant (In all Appeals); 


Mr. S. Œ. Manchanda, Sr. Advocate, 
(M/s. R. N. Sachthey and B. D. Sharma, 
Advocates, with him), for iespopseat 
(In all Appeals). 

The following Judgement of fie 
Court was delivered by- 

KHANNA, J.:— This judgment 
would dispose of Civil Appeals Nos. 
1748 to 1750 of 1968. filed by special 
leave against the “judgment of the 
Calcutta High Court whereby the 
question referred to that Court under 
Section .66 (1) of the Indian Income- 
tax Act, 1922, hereinafter referred to 
as, the Act, was answered in favour of 
the revenue and against the appellant 
company. 

2 The appellant, a private 
limited comipany, was incorporated on 
January 25, 1955. The objects for 
which the Company was established 
were given in the clauses of Para- 
graph 3 of the Memorandum of As- 
sociation. A number of business acti- 
vities were mentioned in those clauses. 
Clauses 6 and 7 of that paragraph 
were as under: 

“6. To purchase take on lease or 
otherwise acquire and to hold, culti- 
vate, improve, lease, sell, exchange, 
mortgage, or, otherwise, dispose of. 
land, houses, mines, minerals, mining 
and other real and personal property 
aut to deal with the same commercial- 
y. . 3 
7. To devėlop the resources of the 
same property by building, reclaiming 
clearing, draining, and otherwise im- 
proving framing and planting on any 
terms or system that may be consider- 
ed advisable.” . 








734 S. C. [Prs. 3-4] S. G. M. Corpn. v. Commr, I-T., Calcutta 


3. With effect from February 
5, 1955, the appellant company took 
on lease a market place known as 
‘Taltalla Bazar in the city of Calcutta 
from Shrimati Sujata Tagore and her 
sons on a monthly rent of Rupees 3,000 
for a term of 50 years, with option to 
the lessee to: renew'the lease for the 
furher period of 40 years. The deed of 
lease in this connection was executed 
on September 5, 1956. Clauses 4, 5 
and 13 of the: lease deed were as 
under: 


“4 The lessee shall have the 


option to erect, rebuild, remodel and re-. 


construct and repair the existing: struc- 
tures upon the demised premises from 
time to time during the term of these 
_ presents at its own costs in a substan- 
tial and workmanlike manner with 
good meterial of the several kinds in 
accordance with the’ plans elevations 
sanctions and ` specifications according 
to the choice of the Lessee (and when- 
ever necessary to get, such plans sanc- 
tioned by the Corporation of Calcutta) 
under the supervision of a first class 
Engineer to be elected by the Lessee on 
notice to the Lessors and shall spend 
-upon such works such sum or sums 
as the Lessee may in its absolute dis- 
cretion think fit,and proper but the 
entire total sum or sums so to be ex- 
pended by the lessee as aforesaid shall 
not be less than Rupees Five Lacs and 
the same shall be spent within the 
period of five years from date of these 
presents. The lessors shall be at liberty 
to appoint at their own costs a valuer 
and Surveyor to verify such expendi- 
ture if required for their satisfaction 
after the completion of the said work. 
5. If the Lessee constructs any 
new structures and/or buildings as 
mentioned in the preceding clauses the 
said structures and/or buildings or erec- 
tions . together with all alterations 
renovation - remodelling reconstruction 
thereto shall belong absolutely to the 
Lessors on the expiration or sooner 
determination of: the term hereby 
granted and/or the renewed period 
thereof as hereinafter mentioned. 


13. That the ' Lessee shall not as- 
sign this lease without first obtaining 
the permission in writing of the Lessors 
but such consent shall not be unreason- 
ably withheld. The lessee shall prior 
to any such assignment of this demise 
give notice thereof to the Lessors in 
writing containing the name of the as- 


A.L Re 


signee and furnish other necessary 
particulars concerning such assign- 
ment. Notwithstanding anything here- 
inbefore contained the Lessee shall 
subject to the conditions and coven- 
ants «herein contained be entitled to 
sublet or underlet the demised premises 
or any part or portion thereof and/or 
grant sub-lease or sub-leases in respect 


`of the demised premises or any portion 


or portions thereof for a term not ex- 
ceeding or beyond the term hereby 
granted including the renewed and/or 
optional period in case of renewal sub- 
ject to the terms and conditions of 
these presents.” 


4. The appellant Company’s 
activity during the period covered bv 
assessment years 1956-57, 1957-58 and 
1958-59 was that of developing the 
demised premises and letting out por- 
tions of the same as shops, stalls and 
ground spaces to shopkeepers. stall- 
holders and daily casual market ven- 
dors. The appellant claimed that its 
income from the leasehold property 
for the above mentioned three assess- 
ment years should be assessed under 
Section 10 of the Act as letting out of 
that property was its business autho- 
Tised by the Memorandum of Associa- 
tion. The appellant had shown losses 
in its return for all the three years 
and the above claim was made on its 
behalf obviously for the purpose of 
carrying forward such losses. The ln- 
come-tax Officer rejected the appellants 
claim and; made assessments under 
Section 12 of the Act. The Appellate 
Assistant Commissioner in appeal by 
a consolidated order held that the 
appellant had been rightly assessed 
under Section 12 of the Act. On fur- 
ther appeal to the Income-tax Appei- 
late Tribunal, the Tribunal referred 
to clauses 6 and 7 of paragraph 3 of 
the Memorandum of Association and 
came to the conclusion that the activi- 
ties of the appellant company in tak- 
ing the lease and. subletting the demi- 
sed ‘premises were undertaken with 
the, object of doing business. The Tri- 
bunal observed that normally where 
the assessee was not the owner of the 
building but earned rent by subletting’ 
the same, such income could only be 
charged under section 12 as income 
from other sources. The difficulty, 
however, arose in cases where letting 
out of leasehold property was the busi- 
ness of the assessee. In such cases, ac- 
cording to the Tribunal, the decision 





ay 
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could only turn upon the object for 


| which the company was formed and 


upon the activities of the. company 
during the relevant accounting years. 
It was held that if the activity of the 
appellant company amounted to carry- 
ing on the business of taking on 


| lease and letting out the leasehold pro- 
_ perty, thé company was not acting as 


owner but as trader. The income accru- 
ing from such a source, in the opinion 
of the Tribunal, must be held to be 
income from business assessable under 
section 10 of the Act. The Tribunal ac- 
cordingly held that the income of the 
appellant company from subletting of 
the stalls in question was income from 
business taxable under section 10 of 
the Act. 


5. At the instance of the res- 
pondent, the Tribunal referred the fol- 
lowing question to the High Court: 

“Whether, under the facts and in 
the circumstances of the case, the 
income from subletting the stalls of 
Taltolla Bazar was assessable under 
S. 10 or S. 12 of the Income-tax Act, 
1922?” 

6. The learned judges of the 
High Court held that the income from 
subletting of the stalls in question was 
not assessable under section 10 of the 
Act. In arriving at this conclusion, the 
learned judges observed: 


“The assessee had taken lease of a 
market or Bazar. After having recon- 
structed or renovated the buildings, it 
is letting out shops and stalls to 
shopkeepers and stallholders. This is a 
normal activity of an owner or a lessee 
of such a market or Bazar. It could 
not be said that by letting out the shops 
and stalls to shopkeepers and stall- 
holders, the assessee was carrying on 
any activitv in the nature of trade and 
was utilising or exploiting real estate 
in the best possible way or in other 
words was dealing with it commercial- 
ly. The ratio of the Supreme Court 
decision in East India Housing case, 
(1961) 42 ITR 49 (SC) is fully ap- 
plicable to the case before us and it 
must be held that the Tribunal was in 
error in its conclusion that the income 
of the assessee from subletting the 
stalls of Taltolla Bazar was assessable 
under section 10 of the Indian income- 
tax Act, 1922. In the premises the ques- 
tion referred to this Court is answer- 
ed in the following manner, that is to 
say, that the income from subletting 
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the stalls of Taltolla Bazar was not as- 
sessable under section 10.” PE 
T. We have heard Mr. Chagla on 
behalf of the appellant and Mr. Man- 
chanda on behalf of the respondent 
and are of the view that the judgment 
of the High Court cannot be sustained. 
Section 6 of the Act enumerates the 
various heads of income, -: profits and 
gains chargeable to income-tax. Those 
heads are (i) Salaries; (ii) Interest on 
securities; (iii) Income from property: 
(iv) Profits and gains of business, pro- 
fessions or vocation; (v) Income from 
other sources; and (vi) Capital gains. 


8. Section 9 of the Act deals 
with income from property. According 
to that section, the tax shall be payable 
by an assessee under the head “Income 
from Property” in respect of the bona 
fide annual value of property consist- 
ing of any buildings or lands appurten- 
ant thereto of which he is the owner, 
other than such portions of such pro- 
perty as he may occupy for the pur- 
poses of any business, profession or 
vocation carried on by him the profits 
of which are assessable to tax, subject 
to certain allowances which are men- 
tioned in that section but with which 
we are not concerned. It is noteworthy 
that the liability to tax under section 9 
ofthe Act is of the owner of the build- 
ings or lands appurtenant thereto. In 
case the assessee is the owner of the 
buildings or lands appurtenant there- 
to, he would be liable to pay tax under 
the above provision even if the object 
of the assessee in purchasing the land- 
ed property was to promote and deve- 
lope market thereon. It would also 
make no difference if the assessee was 
a company which had been incorporat- 
ed with the object of buying and deve- 
loping landed properties and promot- 
ing and setting up markets thereon. 
The income derived by such a com- 
pany from the tenants of the shops and 
stalls constructed on the land for the 
purposes of setting up market would 
not be taxed as “business income” 
under section 10 of the Act, to which 
a more detailed reference would be 
made hereafter, but under section 9 of 
the Act a concrete instance of this 
type is afforded by the case of East 
India Housing and Land Development 
Trust Ltd. v. Commr. of Income-tax, 
West Bengal, (1961) 42 ITR 49 (SC) 
(supra). The appellant company in 
that case had been incorporated with 
the objects of buying and developing 
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Janded properties and promoting and 
` getting up markets. The company. pur- 
chased ten bighas of land in the- town 
of Calcutta and: set up a market there- 
on. The: question which arose for de- 
termination was whether the income 
realised from the} tenants of shops and 
stalls was liable to be taxed as busi- 
. ness income. under section 10 of the 
‘Act.or income - from: property under 
section 9. This. (Court held . that the 
’ income derived by the company from 
shops and stalls was income received 
from property and fell under the speci- 
fic head described in'‘section 9. It was 
observed in this connection: ` 


“Income-tax is undoubtedly . tevied 
on the total - taxable income. of the 
taxpayer and the tax | ‘levied is a-single 
tax on the aggregate, taxable receipts 
from all the sources; it is not 
a collection of taxes separately levied 
on distinct heads|of-income.’ But the 
distinct heads specified in section 6 
indicating the sourcės. are mutually 
exclusive and income derived from 
different sources f g under specific 
heads has to be comptted for the pur- 
pose of taxation in the manner provid- 
ed by the appropriate - section. If the 
income from a source falls within a 
specific head set out in section .6, the 
fact that it may indirectly be covered 
by another head ; will not make the 
Income taxable under the latter’ head. 
_ The income derived by the company 
from shops and, stalls is income. re- 
ceived from property and falls under 
the specific head described ‘in section 
9. The character of that income is 
not altered because itis received by a 
company formed | with the object of 

developing and stog up marke 3” 





9. There is no: finding in the . 


present case that the-appellant `com- 
pany is the owner, ofthe property in 
question or any ‘part thereof. As such, 
no reference was made to section 9 of 
the Act in the assessment proceedings. 
The learned counsel for both the par- 
. ties agree, and in ‘our! opinion rightly, 
- that the question of making the assess- 
ment against the appellant, in ‘the cir- 
cumstances, under [section 9 of the Act 
does not arise. The'stand of Mr. Chagla, 
on behalf of the appellant, is that the 
assessment against the appellant in-res- 
pect of the income from the property 
in question should 'be made under sec- 
- tion 10, while according to Mr. Man- 
chanda, learned counsel for the respon- 


| 


-from other 


- ALB, 
dent, the assessment should be- under 
section 12 of the Act. 


10. Section: 10 of the Act deals: 
with income from business. and the 
material portion with which we are 


i 


.concerned is given in sub-section (1) 


of that section. According to that sub- 


section, the tax shall be payable ‘by 
- an assessee under the head “Profits and... 


gains of business, profession or voca- 
tion” in. respect of the profits and 


. gains of any business, profession ar 
‘vocation carried on. by him. 


*Busi- 
néss”,- according to section -2-(4) of the 
Act, includes. any trade, commerce, or . 
manufacture or-any adventure or con- 


_ cern in the nature of trade, commerce 


or manufacture. Section 12 of the Act 
deals with income from other sources. 
Sub-section (1) of tont ‘section reads as 
under: 


“(1) The tax shall be payable by _ 
an assessee under the head “Income: . 
sources” in respect - of | 
income, profit and gains of every kind 
which may be included in his total 
income (if not included uusee any of | 
the preceding: heads,”) - 


Th Section. 12 deals with the 
residuary head of income and applies 
to all such taxable income, profits and 
gains as are not covered by preceding 
specific heads. The residuary’ head. of 
income can be resorted to only if none|’ 
of the specific heads is applicable to 
the income in. question; it comes into. 
operation only after the preceding 
heads are excluded. :- 


12. It is, therefore, manifest 
that section 12 of the Act can be in- 
voked in the present case only if we . 
exclude the applicability of S. 10 by 
holding thatthe income of the appel- `’ 
lant company from the property in 
question is not income from business. 
The definition of the word “Business”. 
as given in section 2 (4) and reproduced 
above shows its wide amplitude and we 
agree with Mr. Chagla that it can em- 
brace within itself dealing in: real pro- 
perty as also the activity of taking a 
property on lease, setting up'a market 
thereon and letting out the shops andi- 
stalls in the market. The important 
question which arises in the latter case. 
is whether the acquisition of the pro- - 
perty on lease and letting out of the 
shops and ‘stalls was in the course of 
investment or whether it was essen- 
tially a part of the business and trad- 
ing operation of the assessee. The. 
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paramount consideration which would 
weigh is whether the acquisition of the 
property was by way of investment 
and whether the property was let out 
because of the assessee having a title 
in the same or whether the acquisition 
and letting out of the property con- 
stituted the business and trading acti- 
vity of the assessee. The question as to 
whether the above activity is being 
carried on by an individual or a com- 
pany. and in the latter case, the fur- 
ther question as to whether the carry- 
ing on of the said activity was the 
object of the incorporation of the com- 
pany as given in the Memorandum of 
Association would also have some rele- 
vance. Reference in this context may 
be made to the observations of Lord 
Sterndale, M. R. in the case of Commr. 
of Inland Revenue v. Korean Syndi- 
cate Ltd. (1921) 12 Tax Cas 181: 


“If you once get the individual 
and the company spending exactly -on 
the same basis, then there would be no 
difference between them at all. But 
the fact that the limited company 
comes into existence in a different way 
is a matter to be considered. An indivi- 
dual comes into existence for many 
purposes, or perhaps sometimes for 
none, whereas a limited company comes 
into existence for the particular. pur- 
pose of carrying out a transaction by 
getting possession of concessions and 
turning them to account, then that is 
a matter to. be considered when you 
come to decide whether doing that is 
carrying on a business or not.” 

The above observations were quoted 
with approval by this Court in the 
case of Karanpura Development Co. 
Ltd. v. Commissioner of Income-tax, 
West Bengal, 
(AIR 1962 SC 429). The assessee com- 
pany in the last mentioned case was 
formed with the objects, inter alia, of 
acquiring and disposing of under- 
ground coal mining rights in certain 
coal fields. The Memorandum of As- 
sociation of the company enumerated 
other objects, such as coal raising, but 
the assessee restricted its activities to 
acquiring coal mining leases over large 
areas, developing them as coal fields 
and then sub-leasing them to collieries 
and other companies. The leases were 
, acquired for a term of 999 years and 
the coal fields were sublet for the 
balance of the term of the respective 
leases minus two days. The company 
never worked the coal fields with a 
1972 S.C./47 IV G—2 
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view to raising coal, nor did it acquire 
or sell coal raised by the sub-les- 
sees. As against a salami of Rs. 40 per 
bigha which the assessee had paid, it 
realised from the sub-lessees Rs. 400 
per bigha as salami. In addition, the as- 
sessee charged certain royalties at rates 
higher than those it had agreed to pay 
under the head leases. The question 
which arose for determination was whe- 
ther the amount received by the asses- 
see as salami for granting sub-lease 
constituted trading receipts and the 
profits therefrom was assessable. It 
was held that the transactions of 
acquiring leases and granting sub-lea- 
ses were in the nature of trading 
within the objects of the company and 
not enjoyment of the property as land- 
owner. It was observed in this con- 
nection: 


“As has been already pointed out 
in connection with the othen two cases 
where there is a letting out of premi- 
ses and collection of rents the assess- 
ment on property basis may be correct 
but not so, where the letting or sub- 
letting is part of a trading operation. 
The dividing line is difficult to find; 
but in the case of a company with its 
professed objects and the manner of 
its activities and the nature of its deal- 
ings with its property, it is possible to 
say on which side the operations fall 
and to what head.the income is to be 
assigned.” 

Ownership of property and leasing it 
out may be done as a part of business, 
or it may be done as landowner. Whe- 
ther it is the one or the other must 
necessarily depend upon the object 
with which the act is done. It is not 
that no company can own property and 
enjoy it as property, whether by itself 
or by giving the use of it to another on 
rent. Where this happens, the appro- 
priate head to apply is “income from 
property” (section 9), even though the 
company may be doing extensive busi- 
ness otherwise. But a company formed 
with the specifie object of acquiring 
properties not with the view to leas- 
ing them as property but to selling 
them or ‘turning them to account even 
by way of leasing them out as an in- 
tegral part of its business, cannot be 
said to treat them as landowner but as 
trader.” : 

13. The shee observations 
have a direct bearing. It is not neces- 
sary for the purpose of this cuse to 
say anything, beyond what has already 
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been said while dealing with section 
9 of the Act, about the view expressed 
in the above passage regarding the ren- 
tal income of an owner being treated 
as business income in case it is receiv- 
ed as part of trading activity, because 
we are concerned in the instant case 
with ‘an assessee who is lessee and not 
the owner of the property in question. 
The assessee in the cited case of Karan- 
pura Development Co. Ltd. too was 
lessee of the coal fields. So far as such 
assessees are concerned, who as part 
of their essential trading activity take 
lease of property and sublet parts 
thereof with a view to make profits, 
the dictum laid down above, in our 
opinion, would hold good and the pro- 
fits would have to be treated as busi- 
ness income. 

14. The appellant company, as 
stated earlier, was incorporated on 
January 25, 1955. The object for which 
the company was formed, inter alia, 
was to take on lease or otherwise ac- 
quire and to hold, improve, lease . or 
otherwise dispose of, Jand, houses and 
other real and personal property and 
to deal with the same commercially. 
Within less than two weeks of its in- 
corporation the appellant company 
teok on lease the property. in question 
and undertook to spend Rs. 5 lakhs for 
the purpose of remodelling and repair- 
ing the structure -on the site. The 
appellant was also given the right to 
sublet the different portions. The ap- 
pellant’s activity during the period of 
three years in question - consisted of 
developing the demised property and 
letting out portions of the -same a~“ 
shops, stalls and ground spaces. All 


these facts point to the conclusion that ' 


the taking of the property on lease and 
subletting portions of the same was 
part of the business and trading acti- 
vity of the appellant. The conclusion of 
the Tribunal that the activities of the 
appellant in taking lease and sublett- 
ing the demised premises were under- 
taken -with the object of doing busi- 
ness was warranted on the facts of the 
case. Likewise, the -conclusion of the 
Tribunal that the appellant company 
in letting out the leasehold property 
was not acting as owner. but as trader 


was borne out by the’ material on 
record. : 
15. Reference on behalf of the 


respondent has been made by Mr. Man- 
chanda to the decision of the House of 
Lords in Fry v. Salisbury House Estate 


v. Commr., L-T. Calcutta A. I. R- 


Ltd. 1930 AC 432. In that case the as- 
sessee company which had been form- 
ed to acquire, manage and deal with a 
block of buildings, let out the rooms as 
unfurnished offices to tenants. The 
company provided a staff to operate 
the lifts and to act as porters and watch 
and protect the building. The com- 
pany also provided certain services — 
such as heating and cleaning — for the 
tenants if required, at an additional 
charge. For four years the company 
was assessed under Schedule A to 
income-tax on the gross value of the 
building as appearing in the valuation 
list. The company admitted its liabi- 
lity to be assessed in respect of profits 
from the services supplied to the 
tenants under Sch. D, but the Crown 
claimed in making the assessment 
under Schedule D to include the rents 
of the offices as part of the receipts of 
trade, making allowance for tax assess- 
ed under Schedule A. It may be men- 
tioned that the scheme of the English 
Income-tax Act is to provide for the 
taxation of specific properties under 
schedules appropriate to them and 
under a general Schedule D to provide 
for taxation of income not dealt with 
specifically. Schedule A provides for 
the taxation of income derived from 
property in land, B for incomes derived 
from occupation of land, C for income 
derived from Government securities 
and E for income from employment in 
the public service. The House of Lords 
held in the above cited case that the 
rents were profits arising from the 
ownership of land in respect of which 
the assessment under Schedule A was 
exhaustive and that they, therefore, 
could not be included in the assess- 
ment under Schedule D as trade recei= 
pts of the company. The assessee com- 
pany, in the cited case, was the owner 
of the Salisbury House, and the deci- 
sion of the House of Lords rested on 
the view that Schedule A was exhaus- 
tive in respect of profits arising from 
ownership of land. The above deci- 
sion is not of much help to the respon-= 
dent because the assessee in the pre- 
sent case is not the owner but only a 
lessee of the property in question, and 
section 9, which is analogous to Sche- 
dule A of the English Act, applies to 
income from property consisting of 
buildings or lands appurtenant thereto 
of which the assessee is the owner. 


16. The respondent can also 
have not much: support from the decix 
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sion of (1961) 42 ITR 49 (SC) (supra) 
because what was decided therein was 
that in the case of income from land- 
ed property by the owner company, 
the income would fall under the speci- 
Hic head described in section 9 and not 
under section 10 even though the com- 
pany had been incorporated with the 
object of buying and developing land- 
ed property and promoting a market 
thereon. Section 9, as mentioned ear- 
lier, does not apply to the present case 
because the appellant is not the owner 
of the property in question. As such, 
there arises no question in this case of 
the exclusion of section 10 on the 
ground that section 9 is the specific 
head. In the instant case the revenue 
relies not upon the specific head given 
in section 9 but upon the residuary head 
given in section 12 of the Act. It is 
plain that the considerations which 
would weigh for applying section 9 on 
the ground of being a specific head 
would not hold good for invoking sec- 
tion 12 which can come into picture 
only if all the preceding heads of 
income, including business income as 
given in Section 10, are. ruled out. 
Where, as in the present case, the 
income can appropriately fall under 
section 10 as being business income, no 
ee can be made to section 12 of the 


17. As a result of the above, 
we accept the appeal and sét aside -the 
judgment of the High Court. The ans- 
wer to the question referred by the 
Tribural is that the income in question 
was assessable under section 10 and 
not under section 12- of the Act. The 
appellant shall be entitled to the costs 
of this Court as well as those of the 
High Court. One hearing fee. 


` Appeal allowed. 
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. .. G. PALEKAR, JJ. 

B.. E oe Rao and others, Peti- 
tHioners v. State of Orissa, Respondent. 

Writ Petn. No. 170 of 1971, D/- 
29-11-1971. 

(A) Orissa Preventive Detention 
. Act (4 of 1970), S. 7 (1) — Grounds of 
detention — Some of the.grounds serv- 


LO/LO/F955/71/YPP/AGT 


Sundara Rao v. 


State of Orissa 7 S. C. 739 


ed upon the detenu are vague and ir- 
relevant — Detention is bad in law. 
(Paras 11, 20) 
Even though the court has no 
power to review or consider the suffi- 
ciency of the evidence on which the 
detention order is made, it has power 
to scrutinize the grounds to see whe- 
ther the grounds supplied are suffici- 
ent to enable the detenu to make ef- 
fective representation against the order 
and whether they are having direct 
relevance to the maintenance of public 
order. Therefore if all or even some 
grounds are vague or irrelevant the 
order of detention is liable to be struck 
down. (Paras 11, 20) 
(B) Orissa Preventive Detention 
Act (4 of 1970), S. 3 (1) — Mainten- 
ance of public order — Meaning of. 
(Para 12) 
Maintenance of public order which 
means the prevention of grave public 
disorder cannot be equated with the 
expression ‘Maintenance of law and 
order’ meaning prevention of disorder 
of lesser gravity and of local signifi- 
cance. ` (Para 12) 


(C) Orissa Preventive Detention 
Act (4 of 1970), S. 7T — Representation 
submitted by detenu — Government 
is bound. to consider the representation 
indépendently. (Para 21) 


The Government must consider 
representation submitted by the de- 
tenu and the fact that statutory refer- 
ence to the Advisory Board has been 
made before the submission of the re- 
presentation will not absolve the Gov- 
ernment from applying its own mind 
to the representation and take a deci- 
sion on it. (Para 21) 


Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 675 (V. 57)= 
(1970) 3 SCR 225 = 1970 Cri LJ 
743, Jayanarayan Sukul v. 
State of West Bengal 

(1966) AIR 1966 SC 740 (V 53)== 
(1966) 1 SCR 709 = 1966 Cri LJ 
608, Dr. Ram Manohar Lohia v. 
State of Bihar 

(1954) ATR 1954 SC 179 (V 41) = 
1954 SCR 418, Shibban Lal Sak- 
sena v. State of Uttar Pradesh 11 
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. Santosh Chatterjee ana G. 5. Chatter- 
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The Judgment. of the Court was 
delivered by 


PALEKAR, J.:— The petitioners 
(1) B. Sundar Rao, (2) P. Appala Swamy 
(3) Raghunath Patro, (4) Budhi Rama- 
lingam and (5) Kidari Dandasi have 
applied to this court for a writ in the 
nature of habeas corpus alleging that 
they have been illegally detained. The 
petitioners along with some others 
were arrested in January, 1969 on a 
charge of conspiracy under sections 
120-B r/w 399 IPC and 25 (f) of Arms 
Act. The case came for hearing before 
the Assistant Sessions Judge, Koraput, 
Jaipur. On 17-4-1971 the petitioners 
were acquitted. They were, however, 
arrested by the local police at 5.30 P.M. 
on the same day under section 151 Cr. 
'P. C. and produced before the Magis- 
trate on the next day ie. 18-4-1971. 
Since proceedings under section 107 
Criminal Procedure ‘Code were con- 
templated, they appear to have been 
remanded to jail custody. On 20-4- 
1971-they were served with an Order 
dated 19-4-1971 passed by the District 
Magistrate, Koraput detaining them 
under section 3 (2) of the Orissa Pre- 
ventive Detention Act, 1970. Each one 
of the petitioners was served with a 
separate order of detention. The order 
of detention so far as it is relevant is 
as follows: 


“Since you with ‘your associates 
have been systematically indulging in 
various acts of lawlessness, criminal 
‘activities and other illegal acts in a 
manner prejudicial to public order as 
per the grounds enclosed, I Sri S. K. 
Basu, LA.S. District Magistrate, Kora- 
put, after due consideration am satisfi- 
ed that with a view to preventing you 
to act in a manner prejudicial to the 
maintenance of public order it is neces- 
sary so to’ do and I have, therefore, 
passed an order under section 3 (2) of 
the Preventive Detention Act, 1970, 
directing that you be detained.” 
Simultaneously, each one of the peti- 
tioners was served the grounds on which 
the detention had been’ made. The 
grounds furnished to the petitioners 
are the same in every case and they 
aré 22 in number. On a perusal of these 
grounds which are imprecisely and in- 
artistically worded the District Magis- 
trate appears to convey to the detenus 
that they were Naxalites who, in as- 
sociation with other Naxalites, both 
above-ground and wunder-ground, and 
in collaboration with those from be- 
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yond the limits of the State were in~ 
dulging in the following activities: 

` I. murders of rich landlords, the 
Police and their informants and wit- 
nesses. 

2. dacoities and looting of the 
richer section of the people. 

3. overpowering the Police and 
snatching fire-arms from them. 

4. spreading through their hench- 
men and supporters threats to witnesses 
and others that after their acquit- - 
tal in the conspiracy case in which they 
were under-trial prisoners they would 
revenge themselves on them and 

5. carrying ona campaign of an 

arms struggle and inciting the poorer 
sections of the population. 
Since the above activities were pre~ 
judicial to the maintenance of public 
order, the. District Magistrate was 
satisfied that it was necessary to detain 
them. 

2. After the present petition 
was filed further grounds were permit- 
ted to be filed. Affidavits-in-reply 
supporting the Order of detention were 
filed on behalf of the State. . 

3. Section 3 (2) of the Orissa 
Preventive Detention Act, 1970 pro- 
vides: 

“Any District Magistrates, or any 

Additional District Magistrates special- 
ly empowered in this behalf by the 
State Government, may if satisfied as 
provided in sub-section (1), exercise 
the power conferred by the said sub- 
section.” 
Sub-section (1) deals with the power 
of the State Government to make 
orders of detention and it is as fol- 
lows: 

(1) The State Government may, 
if satisfied with respect to any person 
that with a view to preventing him 
from acting in any manner prejudi- 
cial to the maintenance of public order 
it is necessary so to do, make an order 
directing that such person be detained.” 
It will thus be seen that the State 
Government and the District Magis- 
trates have been given the power to 
detain a person if satisfied with res- 
pect to him that with a view to pre- 
venting him from acting in any manner 
prejudicial to the maintenance of 
public order it is necessary to detain 
him. Sub-section (3) of Section 3 
requires the District Magistrate to re- 


- port the fact of detention to the State 


Government forthwith and the deten- - 
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tion order shall not remain in force 
for more than twelve days after the 
making thereof unless in the mean- 
time it has been approved by the 
State Government. 

4. Section 7 (1) provides: 

“When a person is detained in pur- 
suance of a detention order, the 
authority making the order shall, as 
soon as may be, but not later than 
five days from the date of detention, 
communicate to him the grounds on 
which the order has been made, and 


` shall afford him the earliest opportu- 


nity of making a representation against 
the order to the State Government.” 
5. Section 8 provides for the 
constitution of Advisory Boards. Sec- 
tion 9 requires that: 
"In every case where a detention 


_ order has been made under this Act, 


the State Government shall, within 
thirty days from the date of detention 
under the order, place before the Ad- 
visory Board the grounds on which 
the order has been made and the re- 
presentation, if any, made by the 
person affected by the order, and in 
case where the order has been made 
by an officer, also the report furnished 
by such officer under sub-section (3) of 
Section 3. 


6. Section 10 requites that 
the Advisory Board shall consider the 
materials before it and submit its 
report to the State Government with- 
in ten weeks from the date of deten- 
tion. The Advisory Board shall also 
give its opinion as to whether or not 
there is sufficient cause for the deten- 
tion of the person concerned. Under 
Section 11 where the Advisory Board 
has reported that there is, in its opin- 
ion, sufficient cause for the detention, 
the State Government may confirm 
the detention order and continue the 
detention of the person concerned for 
such period not being beyond a period 
of twelve months from the date of de- 
tention as: they think fit. However, 
where the Advisory Board has report- 
ed that there is no sufficient cause for 
detention of the person concerned, the 
State Government is required to re- 
voke the detention order and cause 
the person to be released forthwith. 


7. In the present case, as al- 
ready stated, the District Magistrate 
passed the detention order under Sec- 
tion 3 (2) of the Act on 19-4-1971. The 
detention order was served on 20-4- 
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1971 and .the petitioners were taken 
r The grounds of deten- 
tion were also served on them on the 
same day. The detention was approv- 
ed.by the Government on 27-4-1971. 
The petitioners made a written repre- 
sentation to the State Government on 
6-5-1971. It was received by the 
State Government on 17-5-1971. In the 
meantime, however, it appears refer- 
ence as required under the ` Act, was 
made by the State Government to the 
Advisory Board in 11-5-1971. The re 
Presentation received by the State 
Government was forwarded to the Ad- 
visory Board. The Advisory Board 
made its report on 26-6-1971 stating 
that in its opinion there was suffi- 
cient cause for detention. On 29-6- 
71 the State Government confirmed 
the detention order. 

8. Learned counsel for the peti- 
tioners submitted that the order of 
detention is liable to be quashed on 
three grounds: 

(1) That the Orissa Preventive De- 
tention Act, 1970 was void being in 
violation of the petitioners’ right under 
Article 19 (a), (b), (c) and (d) of the 
Constitution. 

(2) That some of the grounds of 
detention served upon the petitioners 
were both vague and irrelevant and 

(3) That the petitioners’ represen- 
tation to the State Government has not ` 
been considered by the State Govern- 
ment. : 

9. Since we are satisfied that 
the petitioners must succeed on 
grounds Nos. 2 and 3 above, it is not 
necessary to consider ground No. 1. 

10.. Common grounds of deten- 
tion have been served upon the peti- 
tioners and as already stated they are 
22 in number. It is the contention on 
behalf of the petitioners that though 
some of the grounds may relate to the 
maintenance of public order some 
others have no relevance to the main- 
tenance of public order and, therefore, 
the orders of detention are liable to be 
set aside. It is also contended that 
some of the grounds are so vague and 
indefinite that it is impossible for the 
petitioners to . make an effective re- 
presentation against those grounds and 
therefore, on that ground also the de- 
tention orders are liable to be set aside. 

11. It is well established that 
the Court has no power to review or 
consider the sufficiency of the evi- 
dence on which a detention order is 
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made but the Court insists that the 
statutory requirements must be strict- 
ly complied with. Therefore, when 
the Court closely scrutinizes the 
grounds in support of the detention 
order the scrutiny is not for the pur- 
pose of determining the sufficiency of 
the materials but to ‘see whether the 
grounds supplied are sufficient to en- 
able the detenu to make an effective re- 
presentation and are not unconnected 
with the requirements on which alone 
the order of detention is made. For 
example, under Section 3 of the Orissa 
Preventive Detention Act, 1970 the 
power to detain can be exercised if 
the concerned authority is satisfied 
that with a view to preventing the 
person from acting in any manner pre- 
judicial to the maintenance of public 
order it is necessary to detain him. 
Therefore, the grounds, of detention 
must have direct relevance to the 
maintenance. of public order. If thev 
have no such relevance they would be 
extraneous to the purpose of the Act 
in which case, the order of detention 
will have to be struck down. The posi- 
tion is similar in cases where some 
only of the many grounds have no re- 
levance to the maintenance of public 
order. See: Shibban Lal Saksena v. 
The State of U. P, 1954 SCR 418 = 
(AIR 1954 SC 179). 


12. By the expression ‘“maint- 
enance of public order” what is intend- 
ed is the prevention of grave public 
disorder. It is not the same as main- 
tenance cf law and' order: See: Dr. 
Ram Manohar Lohia v. State of Bihar, 
(1966) 1 SCR 709 = (ATR 1966 SC 740). 
Maintenance of law and order means 
the prevention of disorders of com- 
paratively lesser gravity and of local 
signiticance. 


13. ‘Bearing these considera- 
tions in mind, we have to approach 
the question before us. Particular re- 
ference has been made to grounds 2, 3, 
4, 8, 9 and 14 for their vagueness and 
irrelevancy. They will be, therefore, 
reproduced here; 


"2, On 12-6-69 Naxalites Gananath 
Patra, Dinabandhu Samal, B. Sundar 
Rao, D. B. Patnaik and others while 
being in Gunupur Sub-Jail instigated 
the other U. T. Ps. to disobey the Jail 
Tules and to demand various inadmis- 
sible facilities from the authorities.. 

„They also organised secret meetings in- 
giae the Jail premises in order to start 


A. I. R- 


agitation against the Government by 
resorting to hunger strikes ete, (Signal 
No. 874/ dt. 12-6-69 from Supdt. Sub 
Jail Gunupur). 

3. On 9-6-69 the Naxalites de- 
manded separate cooking mess inside 
the Jail premises in Gunupur thereby 
caused annoyance and disturbances to 
other UPTs (Supdt. Order Book D/- 
9-6-69 of Gunupur Sub Jail). 

4. The Naxalites instigated the 
convicts and other UPTs in Gunupur 
Sub-Jail on 12-6-69 to’ help D. B. 


Patnaik, Gananath Patra and Dina- - 


bandhu Samal for their escape from 
Jail by scaling over the wall (Jail 
Supdt. note Book dated 12-6-69). 

8. On 1-12-70 they quarrelled with 
other convicts of the Disrict Jail on the 
issue of ration as a result there 
ensued a clash between them on one 
side and the other prisoners on the 
other when the latter chased and pelted 
brick-bats and stones on them (Jail 
register Koraput Jail). This incident 
had adverse effect on public order. 

9. He and his associates shouted 
slogans like Naxalite Zindabad. “Long 
Live Revolution”. “Mao Tse Tung 
Zindabad,” before and after entering 
the Court hall at the time of their pro- 
duction and thereby created sensa- 
tion in the minds of public. They also 
shouted similar: slogans while being 
taken from and to ‘the Jail during 
their trial. 


14. There is a talk in Rayagada 
and Chandili area that the Naxalites in 
Gunupur conspiracy case, have sent in- 
timation to their supporters and fol- 
lowers to remain prepared for carrv- 
ing out the armed struggle as they are 
likely to be acquitted in this case. They 
have also sent information to chart out 
the names of targets for annihilation 
work. 

(Rayagada P. S. S. D. E. No, 273 
dated 15-4-71 and Chandili O. P. S. D. 
E. No. 250 dated 15-4-1971”.) 


14, Ground No. 2 . méntions 
the names of certain Naxalites and it is 
stated that petitioner No. 1 is one of 
them. These Naxalites, it is alleged, 
instigated the other under-trial priso- 
ners in Gunupur Sub-Jail to disobey 
the Jail rules and -demand various 
facilities from the authorities. it is also 
alleged that they organised secret meet- ` 
ings inside the jail premises with a view 
to start agitation against the Govern- 
ment by resorting to hunger strikes. It 
must be said that this ground is both 
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vague and irrelevant. It isnot clear 


which were the jail rules the disobedi-. 


ence of which was instigated and what 


were the inadmissible demands. 
Grounds must be clear. and defi- 
nite, the object of furnishing 
grounds being to enable the dete- 


nus to make an effective repre- 
sentation. It is impossible to say that 
on the ground as furnished to the de- 
tenus it was possible for the detenus 
to make an effective representation. 
Secondly, the ground itself has no re- 
levance to the maintenance of public 
order. Assuming petitioner No. 1 in- 
cites some under-trial prisoners to dis- 
obey certain Jail rules with a view to 
obtain better facilities for themselves 
and the under-trial prisoners they 
could hardly prejudice the maintenance 
of public order as already defined. 
Nor could it be said that an agitation 
within the Jail premises by resorting 
to hunger strikes would ‘lead to public 
disorder. Then again it must be noted 
that though this ground may apply to 
petitioner No. 1, it does not apply to 
the other petitioners and still it is 
made one of the grounds of detention 
in their cases. It must be, therefore, 
held that this particular ground is both 
vague and irrelevant. 

15. Ground No. 3 refers to the 
Naxalites demanding separate cooking 
mess inside the Jail premises in Gunu- 
pur causing annoyance and disturb- 
ances to other under-trial prisoners. 
Like ground No. 2 already „discussed 
this ground also does not have any re- 
levance to the maintenance of publie 
order. We will assume for the pur- 
poses of this ground that by Naxalites 
the District Magistrate intended to re- 
fer to the petitioners. Even so, the 
ground being irrelevant for the pur- 
pose of the Act would necessarily in- 
validate the order of detention. 

.16. .Ground No. 4 alleges that 
the Naxalites instigated the convicts 
and other under-trial prisoners in 
Gunupur Sub-Jail to help two other 
prisoners namely Gananath Patra and 
Dinabandhu Samal to escape from Jail 
by scaling over the wall. This ground 
again, in our view, is irrelevant to the 
satisfaction of the authority that the 
petitioners were likely to act prejudi- 
cially to the maintenance of public 
order. 

17. Ground No. 8 tells us that on 
1-12-1970 they (meaning, perhaps, the 
petitioners} quarrelled with other con- 
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victs of the District Jail on the issue 
of ration with the result there was a 
clash between them and the prisoners. 
The latter chased and pelted brick-bats 
and stones at the petitioners. This is 
supposed to affect adversely public 
order. This ground again is irrelevant 
to the maintenance of public order. 

18. Ground No. 9 says that the 
petitioner and his associates when 
entering or departing from the Court 
hall created sensation in the minds of 
the public by shouting slogans like 
“Naxalite Zindabad, Long Live Revolu- 
tion, Mao Tse Tung Zindabad.” We do 
not see how mere shouting slogans like 
this would prejudice the maintenance 
of public order. They might at the 
most, disturb law and order but cer- 
tainly would not create public dis- 
order. l 

19. Ground No. 14 vaguely 
says that'there is a talk in Rayagada 
and Chandili areas that the Naxalites 
(perhaps meaning the petitioners) in 
Gunupur conspiracy case had sent inti- 
mation to their supporters and fol- 
lowers to remain prepared for an arm- 
ed struggle as soon: as the petitioners 
are acquitted in the case under-trial. 
It appears to us that the ground is 
vague because one does not know who 
was talking about this and whether 
such persons who talked were respon- 
sible persons. The petitioners would 
not be in a position to make an effec- 
tive representation against such vague 
allegations. 

20. It will thus be seen that at 
least the abovementioned grounds out 
of the 22 which have been served upon 
the petitioners: are either vague or ir- 
relevant and since they have influenc- 
ed the mind of the authority in pass- 
ing the detention order, it would be 
difficult to uphold it. 

21. It was further argued that 
though the petitioners had made a re- 
presentation to the Government as 
required by section 7 of the Act, the 


‘Government did not appear to have 


considered this representation. The 
retitioners have specifically alleged in 
their additional grounds- that the re- 
presentation submitted by the peti- 
tioners against the order was not con- 
sidered by the State Government and 
this allegation, it is conceded, has not 
been controverted by the Government 
though an opportunity was given to 
file an affidavit in opposition. All that 
has been stated is that the representa- 
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tion had been received by the Govern- 
ment through the District Magistrate, 
Gunupur on 17-5-1971. The Govern- 
ment had approved the detention order 
on 27-4-1971 and made the statutory 
reference to the Advisory Board on 11- 
5-1971. Perhaps the representation 
received by the Government on 17-5- 
1971 might have been forwarded to the 
Advisory Board for its consideration. 
But that does not absolve the Govern- 
ment from applying its own mind to 
this representation and taking a deci- 
sion on it. It has been pointed out by 
this court in Jayanarayan Sukul v. 
State of West Bengal, (1970) 3 SCR 225 
= (AIR 1970 SC 675) that four princi- 
ples are to be borne in mind. 


22. First, the appropriate au- 
thority is bound to give an opportu- 
nity to the detenu to make a represen- 
tation and to consider the representa- 
tion as early as possible. Secondly, the 
consideration of the representation of 
the detenu by the appropriate autho- 
rity is entirely independent of any 
action by the Advisory Board includ- 
ing the consideration of the represen- 
tation of the detenu- by the Advisory 
Board. Thirdly, there should not be 
any delay in the matter of considera- 
tion and fourthly the appropriate Gov- 
ernment is to exercise its opinion and 
judgment on the representation before 
sending the case along with the 
detenu’s.representation to the Advi- 
sory Board. In the present case it 
was open to the Government to consi- 
der the representation as soon as it 
was received by the Government on 
17-5-1971 in spite of the. fact that six 
days earlier it had made the reference 
to the Advisory Board. Secondly hav- 
ing regard to the 
referred to above the 'Government can- 
not absolve itself from considering the 
representation even at a later stage. 
We have seen that after the Advisory 
Board’s opinion is received the State 
Government is bound under S. 11 to 
consider- whether it should confirm 
the detention order and continue the 
detention of the person concerned. 
Since the Government had not consi- 
dered the representation as soon as it 
was received nor even at the time of 
the confirmation and continuation of 
` the detention, the Government had 
failed in one of its obligatory duties 
with regard to the detention of the 
prisoners and, therefore, for that rea- 
son also the detention becomes illegal. 
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second principle- 


A- ILR. 


23. For the aforesaid reasons, 
the detention of the petitioners must 
be declared to be illegal. No separate 
orders for the release of the peti- 
tioners are necessary to be passed now, 
since they have been already directed 
to be released after the closure of 
arguments in this case. 

Petition allowed. 
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S. M. SIKRI, C. J., J. M. SHELAT, 
IL D. DUA, H. R. KHANNA AND 
G. K. MITTER, JJ. 


The Commissioner of Commercial ` 
Taxes Mysore, Bangalore, Appellant 
v. Hindustan Aeronautics Ltd. Res- 
pondent, 1. Advocate General for the 
State of West Bengal, 2. State of Bihar, 
Interveners, ; 


Civil Appeal No. 710 of 1968, D/- 
17-12-1971. 


Sales Tax — Central Sales Tax 
Act (1956), S. 2 (g) — Supply of rail 
coaches to Railways if sale. 

l (Para 12) 

Mere manufacture and supply of 
railway coaches to Railway Board by 
assessee Hindustan Aeronautics Ltd. 
cannot by itself amount to sale of 
coaches when under the terms of con- 
tract 90 per cent of the value of mate- 
rial used for the construction of the 
coaches is paid by the Railways to the 
assessee as advance and the material 
so used is property of the Railways 
even prior to its use. The difference 
between the price of a coach and the 
cost of material can only be the cost 
of services rendered by the assessee. 

a (Para 12) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 547 (V 54)= 

19 STC 13, State of Gujarat v. 
Kailash Engineering Co. (Pvt.) 
Ltd. 13 
(1965) ATR 1965 SC 1655 (V 52)= . 
- 1965-2 SCR 782, Patnaik and 
Co. v. State of Orissa 11 
(1965)-16 STC 518 (SC), Mckenzies 
Ltd. v. State of Maharashtra. 11 


*(Sales Tax Appeal No. 8 of 1966, D/- 
1-3-1967 — Mys.) 


AP/AP/G337/71/SSG 
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(1963) 14 STC 957 = 65 Pun LR 

878, owen Singh v. State of 

Punja 
(1962) > STC 602 (Bom), Meken- 

zies Limited v. State of Bombay 2 

Mr. A R. Somnatha Iyer, Sr. 

Advocate, (M/s. R. B. Datar and M. S. 
Narasimhan, Advocates with him) for 
Appellant; Mr. S. T. Desai, Sr. Advo- 
cate, (Mrs. A. K. Verma, Advocate and 
M/s. J. B. Dadachanji, O. C. Mathur 
and Ravinder Narain, Advocates of 
M/s. J. B. Dadachanji and Co. with 
him) for Respondent; Mr. B. Sen, Sr. 
Advocate (M/s. Santosh Chatterjee, 


G. S. Chatterjee and P. K. Chakravarti, © 


Advocates with him) (for No. 1) and 
Mr. D. Goburdhun, Advocate (for 
No. 2) for Interveners. 


The Judgment of the Court was 
delivered by 


SIKRI, C. J.:— In this appeal by 

certificate "granted by the High Court 
of Mysore the only question involved 
is whether the delivery by the respon- 
dent — Hindustan Aeronautics Ltd— 
hereinafter referred to as the assessee 
— to the Railway Board of railway 
coaches model 407, 408 and 411 is lia- 
ble to sales tax . under’ the Central 
Sales Tax Act. 
2. The Commercial Tax Offi- 
cer, by assessment order dated March 
28, 1964, in respect of the assessment 
year 1958-59, included the turnover in 
respect of the supply of these coaches. 
The Sales Tax Officer. rejected the 
contention of the assessee that there 
was no sale involved in the execution 
of the works-contract in view of cer- 
tain decisions of the High Courts; e.g., 
Mckenzies Limited v. State of Bom- 
bay, (1962) 13 STC 602 (Bom) and 
Jiwan Singh v. State of Punjab, (1963) 
14 STC 957 (Punj). 

3. In appeal, the Deputy Com- 
missioner of Commercial Taxes con- 
firmed the order. In revision the 
‘Commissioner of Commercial Taxes 
also came to the same conclusion. He 
observed. 

“The contracts specifically men- 
Hioned- that the under-frame shall al- 
ways remain the property of the Rail- 
way Board. On the other hand, the 
order placed with the assessee com- 
pany here was for the “manufacture 
and supply” of railway coaches. The 
payment to the assessee ‘company is 
specifically referred to as ‘price’. The 
conditions normally included in con- 
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tracts for works are absent in this 
order.” 
He further observed: 

. I would like to reiterate here 
that even the actual contract is for 
manufacture and supply of rail coa- 
ches. There is no mention that the 
rail coaches are to be constructed on 
the underframes of the indentor. ... 
If it was really a works contract the 
underframes would have been made 
available for construction instead of 
being “supplied free of cost” and the 
indentor’s lien on them would have 
been made clear. The plain meaning 
of the contract is that the underframes 
were transferred to the assessee com- 
pany free of cost by the Railway 
Board and that after construction of 
rail coaches on them, the rail coaches 
were sold to the Railway Board at the 
agreed price. The agreement does not 
also contemplate any inspection in the 
course of execution as would normal- 
ly be provided for in a works contract. 
The only inspection is after completion 
and at Perambur.” | 
He thought that the case of the asses- 
see in respect of model 411 railway 
coaches was worse. Regarding the 
financial arrangement between the 
Railway Board and the assessee, he 
observed: 


“The Railway Board made only 
advance payments for purchase of 
materials and did not itself procure 
the material and supply them to the 
assessee company. The condition that 
the materials became property of the 
Railway Board as and when purchased 
is only for purposes of providing ade- 
quate security for the advances. In 
the circumstances, the materials can 
be deemed to be hypothecated to the 
Railway Board and the advance pay- 
ments are really part payment of the 
final price. The transaction relating to 
ee coaches of model 411 is clearly a 
sale 
He, therefore, confirmed the appellate 
order of the Deputy Commissioner. 


4. The assessee then took an 
appeal to the High Court of Mysore 
under S. 24 (1) of the Mysore Sales 
Tax Act read with S. 9 (3) of the Cen- 
tral Sales-tax Act. The High Court was 
not satisfied with the material on 
record and directed that a report be 
sent on three points, viz: 

i) Whether and if so to what eX- 
tent the assessee has drawn advance 
payment from the Railway Board in 
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respect of the material utilised for 
completing the contracts in question; 
(ii) Whether any material, in res- 
pect of which no advances have been 
drawn, has been utilised by the asses- 
see for completing the contracts; and 
(iii) Whether the assessee has used 
for completing the contracts any mate- 
rial not specifically procured for the 
Purposes of completing the contracts.” 


5. The Commercial Tax Officer 
submitted his report, and certain ex- 
tracts may be reproduced below: 

“My findings revealed that as and 
when they purchased materials, they 
sent to the Railway Board “an invoice” 
accompanied by a list of the details 
regaraing the materials purchased. 
y0 per cent of the value of these mate- 
rials was then paid to the company 
after inspection of the materials by 
the board’s representative. 

Invoice No. 31009 ‘of 15-10-1956 is 
obtained as a sample. This invoice 
shows that materials’ for the value of 
Rs 2,69,374-12-0 were purchased by 
the company for 497:.model coaches. 
The details of the materials are given 
in list attached to the invoice. The in- 
voice and the. list were sent to the 
board with a covering letter dated 15- 
10-1956 asking payment of Rs. 2,34, 
517-4-0 being 90 per: cent of the in- 
voice amount. The amount of this in- 
voice is included in the Board’s remit- 
tance note No. 1290 of 30-10-1956 and 
a cheque was issued.to the company 
for the total of several such invoices. 
The amount of the cheque received on 
30-10-1956 was Rs. 22} ae 719. On 

He concluded: 

"(1) It is not possible, to specify 
the exact amount received from the 
board as advance payments. It is said 
that the construction was spread out 
more than one year and a running ac- 
count was maintained showing the 
debits and credits for the coaches. 


(2) It is said that no materials, for 
which advance was not drawn, was 
utilised for building the coaches. 


(3) It is not possible to find out 
whether any materials not specifically 
procured for constructions of coaches 
were used. But it ‘is said that 
there is no possibility ‘of any other 
materials being used for this construc- 
tion. The constructions are said to be 
done at particular shed ‘which is sepa- 
rately located. No other work is under~ 


A LR, 


taken in this section. All the materials 
procured for constructions of coaches 
are said to be kept separately in this 
section alone. Materials not connect- 
ed with this work are not mixed up 
with the materials in this section. Sepa~ 
rate stock registers are maintained for 
this section. Receipts and issues of 
materials for the constructions of coa- 
ches are being accounted for in this 
register under code numbers.” 


6. The High Court allowed the 
appeal and set aside the order includ- 
ing the turnover relating to the con- 
struction of railway coaches, models 
407, 408 and 411. Facts found by the 
High Court and as they appear to us 
are as follows: 

On February 3, 1955, the Ministry 
of Railways wrote to the Hindustan 
Aircraft Ltd. regarding the coaching 
programme 1955-56. The letter reads: 

“In order to book your capacity, 
construction of the following is plann- 
y on your works against the eee 


1. Third Class Coaches B. G. 


model 407 120 

2. Military Coaches ‘M’ type 
model 408 60 
Total: 180 


tesse CETT TT .sovso 


The qateation, of this intimation is to 
facilitate such arrangements as you 
may find necessary for providing for 
materials and for planning capacity for. 
the stock in question.. You should 
therefore treat this as a firm booking 
of your capacity.” 


a A After discussions and settle- 
ment of terms between officers of the 
Government of India and of the assessee 
the Railway Board placed orders with 
the assessee. The terms agreed be- 
tween the parties are found stated in 
a letter of the Government of India, 
Ministry of Railways (Railway- Board} 
No. 57/142/RE(163) dated May 4, 
1957. This relates to the first of the 
models 407. We may extract some 
portions of the letter. - 


It is stated thus: 


"In continuation of their Tetter 
No. 56/142/3/RE dated 8-1-57 the Rail- 
way Board are pleased to place an 
order on your work for the manufac- 
ture and supply of the following coach- 
ing stock on terms and conditions 
stated under para 2 below: 


eserse 
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Item No Description Particular Nos. Required Price per coach 
of Riy of stock specifica- (without wheels 
Board’s tion ard and axles and 
Rolling } Drawing under-frames) 
Stock i No. 
Programme 
1957-58 
384 Broad Gauge 55-B-14 180 Rs. 94,731/- 
l Class TIT — (Provisional) 
Coaches fully CSC 1119 
furnished to 
model ‘407’ 





Following terms and conditions are 
relevant: 
(i) Price f 

` (a) The price mentioned above is 
tor stock without wheels and axles and 
underframes, and is provisional. Final 
price will be settled by negotiations 
after you have submitted your claim 
for the coaches ordered on you up to 
1954-55 Rolling Stock Programme on 


-the basis of the wages and material 


escalator approved by the Board. oa 
(b) The final price when sett 

shall be subject only to the Standard 

Wages and material escalator clauses 


Madras. 

(ii) Wheelsets and Underframes 

The Wheelsets and Underframes 
for the stock will be supplied to. you 
free of cost f.o.r. your work siding...... 

(iv) Delivery . 

The delivery of the above stock 
Lor. your works siding is required to 
commence after the completion of the 
stock ordered on your works against. 
1956-57 A.S.P. and required to be com- 
pleted by January 1957, or earlier. 


(v) Inspecting Authority: 


The inspection of this stock shall be’ 
- carried out by a representative (C.M.E. 


Southern Railway) before the coaches 
are despatched. - i 

(vi) Terms of Payment: 

(a) Advance ‘on account’? payment 
to the extent of 90% of the value of 
the materials shall be made to you on 


* receipt of materials and on production 


of a certificate from the Inspecting 
Authority. ` 

(b) Payment of full contract price, 
Jess ‘on account’ payment already made 
will be made on delivery of coaches in 


-order becomes payable 


complete condition and good working 
order, duly certified by the Inspecting 
Authority on the lines of procedure 
laid down vide Board’s letter No. 57/ 
hae dated 4-2-1952 (Copy enclos- 


(viii) Other terms of Contract. 


sesesesasoas 


under law, 
such payments, when made. will not 
be on your account. The Railway will 
not, however, be responsible for pay- 
ment of the sales tax paid by you 


„under misapprehension of law.” 


8. There is an indemnity bond 
in respect of this contract -and we may 
set it out fully. 


“I. Standing Indemnity for ad- 
vance payment against contract relat- 
ing to Railway Board’s order for con- 
struction and delivery of all metal II 
class B. G. coaches now pending under 
orders Nos. 52-142/4/M dated 16th Fe- 
bruary, 1952 and 53/142/4/M dated 3rd 
March, 1953 and against contracts in 
respect of future orders that may be 
given by the Railway Board from time 
to time, by the Hindustan Aircraft 
Ltd., Bangalore represented by Gene- 
ral Manager hereinafter called the 
Company in favour of the President cf 
Union of India. The Hindustan Air- 


craft Ltd., hereby undertake to hold - 


at their works at Bangalore for and on 
behalf of the President of the Union 
of India and as his property in trust 
for him the Stores and articles in-res- 
pect of which advances are made to 
them under Railway Board's letters, 
No. 52/142/4/M D/- 16th February, 1952 
and 53/142/4/M dated 3rd March, 1953 
and hereafter to be made to the Com- 
pany under future orders from the 


` Railway Board from time to time. 


2. The said stores and articles shall 


- be such as are required forthe purpose 


of the pending and future contracts and 
the advances made and to be made are 
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without prejudice to the provisions 

- of the contract as to rejection and ins- 
pection and any advance made against 
stores and articles rejected or found 
unsatisfactory on inspection shall be 
refunded immediately to the President 
of the Union of India. 


3. The Company shall be entirely 
responsible for the safe custody and 
protection of the: said articles and 
stores against all risks till they are duly 
delivered to the President of the Union 
of India or as he may direct and shall 
indemnify the President of the Union 
of India against any loss, damage or 
deterioration whatsoever in respect of 
the said stores and articles while in 
our possession. The said articles and 
material shall at all times he open 
to inspection of any. officer authorised 
by Government. 


4. Should any Toss or damage oc- 
cur or a refund become due, the Presi- 
dent of the Union of India shall be en- 
titled to recover from the Company 
compensation for such loss or damage 
or the amount to be refunded without 


prejudice to any other remedies avail-. 


able to him by deduction from any 
sum due or any sum ‘whitch at any time 
hereafter may become due to the Com- 
pany under this or any other contract.” 


9. We have set out the terms 
of the Indemnity Bond in great detail 
because the learned. counsel for the 
appellant has strongly relied on the 
terms thereof. 


10. The text of the invoice sent 
by the assessee for the purpose of 
receiving 90% advance may be seen 
from the covering letter dated October 
15, 1956 relating to one of the invoices. 
The letter reads: 

“On account payment of 90% on 


material procured for rail coaches-407 
` and 408 model VI order. ` 


Further to our letter No. AI/Inv/1169 
dated 8-10-56 enclosing our invoice for 
Rs. 42,892-15-0 we ‘enclose herewith 
our invoice No. 31009 dated 15-10-1956 
in duplicate for Rs. 2,34,517-4-0 being 
90% of materials procured in October 
1956. Kindly arrange payment of the 
invoice along with the invoice already 
sent. Please instruct your resident re- 
presentative to check the stock of 
materials as per lists attached to our 
invoices and send them to the Deputy 
Financial Adviser and Chief Accounts 
Officer, Integral Coach Factory, Per- 
embur, so that he may send his repre- 
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sentative to check the value of the 
materials.” 


IL On these facts we have fo 
decide whether there has been any 
Sale of the coaches within the meaning. 
of the Central Sales Tax Act. We were 
referred to a number of cases — (1965) 
16 STC 518 (SC) Mckenzies v. State of 
Maharashtra. (1965) 2 S.C.R: 782 = 
(AIR 1965 SC 1655) — Patnaik & Co. 
v. State of Orissa, on the subject of 
this Court and the High Courts, but 
it seems to us that ultimately the ans- 
wer must depend upon the terms of 
the contract. The answer to the ques- 
tion whether it is a works contract or 
it is a contract of sale depends upon 
the construction of- the terms of the 
contract in the light of the surround- 
ing circumstances. In this case the 
salient features of the contract are as 
follows: 


(1) The Railway books capacity of 
the assessee for the purpose of const- 
ruction of railway coaches. 

(2) Advance on account is made to 
the extent of 90% of the value of the 
material on the production of a certi- 
ficate by the inspecting authority. 

(3) The material used for the con- 

struction of coaches before its use is 
the property of the Railway. This is 
quite clear from para 1 of the Inde- 
mnity bond set out. above. No other 
meaning can be given to the words in 
the bond to the effect that “the Hin- 
dustan Aircraft Ltd. hereby undertake 
to hold at their.works at Bangalore for 
and on behalf of the President of the 
Union of India and as his property in 
trust for him the Stores and articles in 
respect of which advances are made to 
them.” 
It seems to us clear that the property 
in the materials which are used for the 
construction of the coaches becomes the 
Pnet of the President before it is 
use $ 


(4) It seems that there is no possi- 


bility of any other material being used ` 


for the construction as is borne out 
from the report written by the Com- 
mercial Tax Officer, 

(5) As far as the 
models 407 and 408 are concerned, the 


wheelsets and underframes are sup- 


plied free of cost. 

(6) In the order the words used 
are “manufacture and supply of the 
following coaches.” ` 

(7) The material and wage 
escalator and adjustments which are 


coaches of 
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factors. . 

12. On these facts it seems to 
us that it is a pure works contract.. 
We are unable to agree that when all 
the material used in the construction 
of a coach belongs to the Railways 
there can be any sale of the coach it- 
self. The difference between the price 
of a coach and the cost of material can 
only be the cost of services rendered 
by the assessee. 

13. If it is necessary to refer to 
a case which is close to the facts of 
this case, then this case is more in 
line with the decision of this Court in 
State of Gujarat v. Kailash Engineer- 
ing Co. 19 STC 13 = (AIR 1967 sc 
547) than any other case. 

14. The only diference as far 
as coach model, No. 411 is concerned is 
that in that case the wheelsets and 
underframes are not supplied free of 
cost but otherwise there is no essen- 
tial difference in the terms. This does 
not make any difference to the result. 

15. In the a me appeal 

ils and is dismissed with costs. 
pe Appeal dismissed. 
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C. A. VAIDIALINGAM AND K. K. 
MATHEW, JJ. 

The State of West ‘Bengal, Ap- 
pellant v. The Administrator, Howrah 
Municipality and others ete., Respon- 
dents. . 

Civil- Appeals Nos. 821 to 823 of 
1968, D/-14-12-1971. 

(A) Limitation Act (1963), Sec. 5 — 
“Sufficient cause?” — Expression can- 
not be construed too liberally merely 
because the party in default is Govern- 
ment. (Para 27) 

(B) Limitation. Act (1963), Sec. 5 
— Expression “sufficient cause” — 
Construction of — It should receive a 
liberal construction so as to advance 
substantial justice when no negligence 
or inaction or want of bona fide is 
imputable to a party. (Para 30) 

(C) Limitation Act (1963), Sec. 5 — 
“Sufficient cause” for excusing delay in 
filing appeal — Perusal of different 


*(Civil Rules Nos. 1827 (F) to 1829 (F) 
of 1966, D/- 18-8-1966 — Cal.) 


AP/AP/G327/71/GKC 








State of W. B. v. Howrah Municipality 
mentioned In the contract are neutral | 


|! 
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remedy than appeal on wrong advice 
by counsel constitutes sufficient cause 
within Section 5 — Civil Rules Nos. 
1827 (F) to 1829 (F) of 1966, D/- 18-8- 
1966 (Cal), Reversed. (Para 37-A} 


If a party had acted in a parti- 
cular manner on a wrong advice given’ 


by. his Legal Adviser, he cannot 
be held guilty of negligence so 
as to disentitle the party to plead suffi- 
cient cause under Section 5. AIR 1937 
PC 276, Rel. on (Para 37) 


Cases Referred Chronological Paras 
(1969) ATR 1969 SC 575 (V 56) = 
(1969) 1 SCR 1006, Shakuntala 
Devi Jain v. Kuntal Kumari 33 
(1962) ATR 1962 SC 361 (V 49) = 
1962-2 SCR 762, Ramlal v. Rewa 
_ Coalfields Ltd. 28 
(1937) AIR 1937 PC 276 (V 24) = 
1937 Mad WN 937, Kunwar 
Rajendra Bahadur Singh v. 
_ Rateshwar Bali 37 
(1903) 30 Ind. App. 20 = ILR 
30 Cal 309 (PC), Ram Narain 
Joshi v. Parmeswari Narain 


._ Mahta 34 
(1890) ILR 13 Mad 269, Krishna : 
v. Chattappan 30 


; Mr. Jagadish Swarup, Solicitor- 
General of India, (M/s. P. Chatterjee 
and P. K. Chakravarti, Advocates, 
with him), for Appellant (In all the 
Appeals); Mr. D Mookherijee, Sr. Ad- 
vocate, (Mr. S. C. Majumdar, Advocate 
with him), for Respondent No. 1 (In C. 
As. Nos, 821 and 823 of 1968); M/s. D. N. 
Mukherjee and G. K. Deb, Advocates, 
for Respondents Nos. 2 to 4 (In C. As. 
Nos. 821 and 823 of 1968) and for Res- 
pondents (In C. A. No. 822 of 1968). 


The Judgment of the Court was 
delivered by 
VAIDIALINGAM, J.:— These 


three appeals, by special leave, are 
directed against the common judg- 
ment and order dated August 18, 1966 
of the Calcutta High Court dismissing 
Civil Rules Nos. 1827 (F) to 1829 (F) of 
1966, which were applications filed by 
the appellant under Section 5 of the 
Limitation Act 1963, to excuse the 
delay in filing three appeals against 
the decision of the Additional Dis- 
trict Judge, Howrah, dated June 27, 
1963, in three Land Acquisition Re- 
ference Cases. - 

©- D In this judgment we are re- 
ferring the ranks of the parties as in 
Civil Appeal No. 821 of 1968. The 
first respondent is the Howrah Muni- 
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cipality. The second respondent had 
taken a lease of about 21 bighas 9 
Kotas of land from the first respon- 
dent and respondents Nos. 3 and 4 
have taken a sub-lease from the second 
respondent of the said area. 


3. The circumstances Teading 
up to the order of the High Court may 
be stated; About 41 bighas of land 
situated in Salkia at Howrah were 
acquired by the Government of West 
Bengal for the purpose of utilising 
the same as market place at Howrah. 
After the acquisition, the entire land 
was placed at the disposal of the first 
respondent the Municipality, Howrah, 
on the specific condition that the said 


- land was to be used for establishing a 


public market and that it would not be 
` used for any other purpose without the 
permission of the Government. Accord- 
ing to the appellant there was also 
an agreement that the land would be 
resumed in the event: of a public 
market not being established within a 
reasonable time. In'or about 1952, the 
first respondent passed a resolution 
leasing out an extent of about 21 
bighas and 9 kotas, from and out of 
the above land, in favour of the second 
respondent and communicated the said 
resolution to the appellant on Febru- 
ary 12, 1953. The first respondent ex- 
ecuted a lease deed on March 27, 1953 
in favour of the second, respondent in 
respect of 21 bighas:and 9 kotas. The 
second respondent jin turn sub-leas- 
ed to respondents 3 and 4 the entire 
land taken on lease by him from the 
first respondent. On April 12, 1954, 
the appellant passed an order under 
Section 586 (1) of the Bengal Muni- 
cipalities Act, 1932, annulling the reso- 
lution of the first respondent, dated 
‘November 28, 1952: ‘The first respon- 
dent called upon the second respon- 
dent to surrender possession of the 
property, which led to the latter insti- 
tuting title suit No. 15 of 1959 against 
the Municipality and' the appellant for 
a declaration that the lease in his fav- 
our is valid and the order of the 
Government dated April 12, 1954 an- 
nulling the resolution of the Munici- 
pality is illegal and void. The first 
respondent in turn filed title suit No. 
10 of 1959 against the second respon- 
dent for recovery of possession of 
fe property together with mesne pro- 
ts. 1 


4. In the meanwhile the appel- 
lant issued two notifications under Sec- 
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tion 4 of the Land Acaulsition Act, in 


‘November, 1955 and March 1966, re- 


garding the acquisition of 8.44 acres 
of land comprised in 41 bighas and odd 
of land given to the Municipality for 
putting up a public market. It also 
included a part of the land leased by 
the first respondent to the second res- 
pondent, who in turn had sub-leased 
them to the respondents Nos. 3 and 4. 
The Land Acquisition Collector in 
June, 1958 passed an Award in favour 
of respondents Nos. 1 to 4. 


5. Out of the said Award three 
References arose under Section 18 of 


the Land Acquisition Act, being Mis- ` 
cellaneous Cases Nos. 21 and 40 of - 


1958 and 13 of 1959. The respondents 
Nos. 1 to 4 made claims for increased 
compensation and also claimed exclu- 
sive title. ž l 


6. On March 10, 1959 the ap- 
pellant filed title suit No. 16 of 1959 
against the respondents Nos. 1 and 2 
for recovery of possession of 41 bighas 
of land. The said suit was later on 
renumbered as- Title Suit No. 34 of 
1961. There is no controversy that 
during the pendency of the suit, the 
second respondent was struck off from 
the array of defendants. This title suit 


‘was instituted by the. appellant for 


recovery of possession together with 
mesne profits on ground that as no 
market place was established by the 
Municipality. as agreed upon, the ap- 
pellant was entitled to resume the 
same. The action of the Municipality 
by way of leasing a part of the pro- 
perty to the second respondent was 


‘also alleged to be ‘in clear violation of 


the agreement and that the said trans- 
action was not binding on the appel- 
lant. On January 25, 1960, the suit 
filed by the second respondent, namely 
T. S. No, 15 of 1959 was decreed and 
the suit No 10 of 1959 filed by the 
Municipality was dismissed. It is 
claimed by the appellant that T. S. No 
34 ef 1961 for possession of 41 bighas 
was decreed on July 21, 1961. We 
are particularly referring to this as- 
because considerable argument 
was advanced before us, particularly 
on behalf of the respondents Nos. 2 to 
4 regarding the binding nature of this 
judgment. ; 


7. Mr. D. N. Mukherji, learn- 
ed counsel_for respondents Nos. 2 to 4 
urged that as the name of respondent 
No. 2 had been struck off from the array 
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of defendants in the said suit, the de- 
cree therein is not binding either on 
the second respondent or his sub- 
lessees, respondents Nos. 3 and 4. 
According to him, even on the basis 
that the decree is binding on the 
Municipality, that decree will have no 
effect so far as the properties, which 
have been sub-leased by the Munici- 
pality in favour of respondent No. 2, 
are concerned. 


8. On the other hand, it was 
the contention of the learned Solicitor 
General that the decree in the suit 
clearly shows that the appellant was 
entitled to recover the entire area of 
41 bighas and odd which included the 
portion leased out by the Munici- 
pality to respondent No. 2. Once the 
right of the Government to resume 
the entire area was recognised by the 
Court, the second respondent has no 
further right on the basis of the lease 
granted in his favour by the first res- 
pondent and that the position is not in 
any manner altered by the second res- 
pondent having ceased to be in the 
array of defendants in the said suit. It 
is not necessary for us to go into all 
these aspects more especially when it 
is brought to our notice that the Ist 
respondent has filed an appeal against 
this decree, which is pending in the 
High Court as First Appeal No. 135 of 
1963. 


9, On June 27, 1963, the Ad- 
ditional District Judge, Howrah, de- 
cided the three Land Acquisition Re- 
ferences and made the appellant liable 
to pay compensation in the sum of 
about Rupees 16,00,000. The decrees 
in these references were signed on 
September 21, 1963. According to the 
appellant, when in the title suit No. 34 
of 1961, which has been decreed on 
July 21, 1961, it has been held that the 
State is entitled to recover possession 
of the entire area, the Award made in 
the Land Acquisition Cases on June 
27, 1963, in favour of respondent Nos. 
1 to 4 is illegal and without jurisdic- 
tion as the respondents are mere 
trespassers, who have no right, title or 
interest in the lands concerned. It is 
the further averment of the State that 
in view of the enormous amount 
awarded in the Land Acquisition Re- 
ferences, the first respondent is pur- 
posely delaying taking further steps 
in prosecution of First Appeal No. 
135 of 1963. This attitude, the State 
avers, is due to the fact that if the 
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Municipality is able to withdraw the 
huge amount of campensatian award< 
ed, it will have no further interest in 
prosecuting the appeal against the 
decree in Title Suit No. 34 of 1981, 


10. The second respondent on the 
basis of the Award, levied execution 
and the appellant filed objection on 
August 27, 1964 under Section 47, 
Civil P. C. on the ground that the 
Award is not executable in view of 
the decree in Title Suit No. 34 cf 1¥6L. 
According to the appellant, the Depart- 
ment of Land Acquisition at Howrah 
did not know about the proceedings in 
Title Suit No. 34 of 1961 as the latter 
related to another Department of the 
Government. When the  obiections 
filed regarding the executability of 
Award were rejected, the matter was 
referred to the Legal Remembrancer, 
West Bengal, for taking necessary 
action. It was on March 4, 1965, that 
it was discovered that the Judgment 
of the Additional District Judge in the 
three Land Acquisition References had 
not been appealed against. As the re- 
asons for the appeals not being filed, 
were not clear, they were investigated 
by the Legal Adviser of the State. Gn 
or about April 15, 1965, the State 
Lawyer in the High Court advised the 
State to move the High Court under 
Article 227 of the Constitution to quash 
the judgment of Additional District 
Judge dated June 27, 1963 in the three 
Land Acquisition References, as the 
time for filing appeals had expired. 


11. Accordingly, writ petitions 
under Article 227 of the Constitution 
were filed in the High Court on May 
17, 1965 to quash the judgment of the 
Additional District Judge in the Land 
Acquisition References. On the same 
day the learned Judges while declining 
to issue a Rule, however, granted stay 
of execution of the Award for one 
month with a direction that appeals 
should be filed with proper applica- 
tions against the Award in Miscellane~ 
ous Cases Nos. 21 and 40 of 1958 
and 13 of 1959 within a month. 
The learned Judges granted fur- 
ther two weeks’ time on June 17, 
1965 and also extended the period of 
stay by two weeks. A further order 
was passed on July 1, 1965 to obtain 
the necessary orders of stay regard- 
ing the execution of the Award from 
the appropriate Bench dealing with the 
appeals. Three appeals against the 
three Land Acquisition References 
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Nos, 21 and 40 of 1958 and 13 
of 1959 were filed in the High 
Court on July 3, 1965. The ap- 
peals on being returned by the 
High Court Office on July 5, 1965 with 
the endorsement that there is a delay 
of one year seven months and twenty- 
two days, were re-presented on July 
7, 1965 with the necessary applications 
under Section 5 of the Limitation Act, 
1963. All the above facts were set out 
in the applications for excusing the de- 
lay and praying that irreparable loss 


and injury would be caused to the. 


State, if nearly Rupees '16,00,000 have 
to be paid to persons who have been 
held to be in wrongful possession of 
_ the land and against whom a decree in 

Title Suit No. 34 of 1961 for eviction 
had been passed on. July 21, 1961. It 
was further submitted that in view of 
the various matters: mentioned in the 
applications filed under. Section 5 of 
the Limitation Act, sufficient cause has 
-been shown for excusing the delay 
in filing the appeals. i: 


12. The High Court on July 7, 
1965 issued notice to the respondents to 
show cause why the delay should not 
be condoned and the appeals taken on 
file. After the issue of the notice, the 
appellant filed an additional affidavit 
on January 18, 1966 referring to the re- 
levant provisions of the Legal Remem- 
brancer Manual in West Bengal regard- 
ing the procedure.to be followed by its 
Legal Officers in cases where appeals 
have to be filed. The State also refer- 
red to the letters written by the Collec- 
tor of Howrah on December 18, 1965 
and January 5, 1966 to the Advocate, 
who was at the material time Govern- 
ment Pleader asking for his explana- 
tion as to why the Government was 
not advised by him regarding the filing 
of appeals against the Land Acquisition 
References. On January’ 21, 1966, the 
High Court passed the following order: 


“On the present materials before 
us we are not satisfied that sufficient 
cause has been made out to explain the 
delay of over a year .and a half in fil- 
ing of the 
Charkrabarty expressed his inability 
to produce better materials on infor- 
mation, at present available to him. 
In the circumstances, we have no 
option but to discharge these Rules. 
Liberty is, however, given to the peti- 
tioner to apply for reconsideration or 
modification of this order on further 
and better materials. . 





connected appeals. Mr.. 
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. There will be no order as to costs 
in any of these Rules.” 


13. Later on, the appellant re- 
ceived a reply dated January 29, 1966 
from their Ex. Government Pleader 
and filed the three applications in ques- 
tion requesting the High Court to re- 
consider its previous order dated Janu- 
ary 21, 1966 and to excuse the delay 
under Section 5 of the Limitation Act 
in filing the three appeals. 


14. The High Court, on June 3, 
1966 issued notice to the respondents. 
After hearing the respondents, the 
High Court passed the common order 
in question on August 18, 1966 dismis- 
sing the applications filed by the appel- 
lant for excusing the delay under Sec- 
tion 5 of the Limitation Act in filing 
the three appeals. In the order it is 
stated: that though the decrees, under 
appeal, were passed as early as Septem- 
ber 21, 1963, the appeals were filed 
along with the applications under Sec- 
tion 5 of the -Limitation Act only on 
July 3, 1965, the interval being over 
one year and nine months. The High 
Court, no doubt, states that there were 
previous proceedings, but it is not 
necessary to refer to them. Ultimate- 
ly, the High Court in its brief order 
is of the -view that the State has not 
sufficiently explained the delay during 
the period October 27, 1964 and July 3, 
1965. The former is the date on which 
the State filed objections under Sec- 
tion 47, Civil P. C. to the executabi- 
lity of the Land Acquisition Award, in 
view of the decree in Title Suit No. 34 
of 1961. Regarding the period ante- 
rior to August 27, 1964, so far as we 
could see the High Court does not put 
it against the appellant and in fact it 
does not seem to give much importance 
to that period. On the other hand, the 
view of the High Court is: “These ap- 
plications must fail for the unexplained 
delay between the two dates, August 
27, 1964 and July 3, 1965.” Ultimately, 
the learned Judges dismissed the ap- 
plication for excusing the delay. 


15. There is a ‘further direc- 
tion given by the High Court that the 
writ petitions filed by the . appellant 
under Article 227 of Constitution on 
May 17, 1965 be taken up by the ap- 
propriate Bench for disposal. There 
is also a further direction that the 
order of stay of execution of the Award 
will continue for a fortnight with 
liberty to the State to apply for its 
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continuance before the Bench, which is 
to take up the writ petitions. 


16. It may be mentioned at 
this stage that the writ petitions filed 
under Article 227 on May 17,1965 and 
in which stay had been granted and 
which stay was continued till the dis- 
posal of the applications filed under 
Section 5, was actually withdrawn 
only on September 28, 1966 as having 
become infructuous. 


17. The learned Solicitor Gene- 
ral, on behalf of the appellant rather 


__ strenuously urged that it was the duty 
of the High Court to consider on the 
whether . 


sufficient cause for excusing the delay’ 


materials placed before it 


had been made out by the appellant. 
Though the decision in the Land Acqui- 
sition Cases was given on June 27, 
1963, and the Award signed on 
September 21, 1963, the High Court 
was prepared to proceed on the basis, 
in view of the averment, made in the 
affidavit of the appellant that the delay 
between September 21, 1963 and 
‘August 27, 1964 has been properly ex- 
plained. At any rate, the Solicitor 
General pointed out the High Court 
has not put that period against 
the appellant. On the other hand, the 
High Court has held that there is 
an unexplained delay from August 27, 
1964, the date on which the State filed 
objections under Section 47, Civil P. 
C. to the execution of the decree under 
the Award and July 3, 1965, the date on 
which the appeals were filed, and on 
this ground the applications have been 
ismissed. 


18. The learned. Solicitor 
General further pointed out that there 
is no proper consideration of the vari- 
ous matters, referred to in the affi- 
davit, which according to him, have 
not been controverted by the respon- 
dents. He has further urged that the 
judicial power and discretion to ex- 
cuse the delay given to the Courts 
under Sec. 5 of the Limitation Act, 
should be exercised to advance sub- 
stantial justice, especially when the ap- 


-pellant has not been held guilty of any 


negligence or inaction. The learned 
Solicitor General further pcinted out 
that the High Court has not disbeliev- 
ed any of the facts mentioned in the 
affidavits filed on behalf of the appel- 
lant, regarding the circumstances 
‘under which the appeals came to be 
filed beyond the period of limitation. 
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19. On the other hand, Mr. D. 
Mukherii, learned counsel for the first 
respondent, Howrah Municipality, urg- 
ed that the question whether a 
party has made out a sufficient cause 
for excusing the delay in filing the ap- 
peals is a pure question of fact and it 
was within the exclusive jurisdiction 
of the High Court to decide it one way 
or the other. In this case, the counsel 
pointed out, that after a consideration 
of the reasons given by the appellant, 
the High-Court has come to the con- 
clusion that the delay during the period 
August 27; 1964 and July 3, 1965 has 
not been properly accounted for. In 
fact, the counsel pointed out the ap- 
pellant should. have been called upon 
to explain the delay even from Sept- 
ember 21, 1963 and the High Court has 
been very considerate in reducing the 
period upto August 27, 1964. Mr. 
Mukherji further pointed out that the 
period of limitation applicable both to 
a private litigant as well as to the 
State is the same and the same princi- 
ples are applicable to both the parties 
in considering whether sufficient cause 
has been shown for excusing the 
delay in filing an appeal beyond the 
period of limitation. Mr. Mukherji 
further urged that the same Govern- 
ment Pleader was appearing on behalf 
of the State both in the title suit No. 34 
of 1961 and in the Land Acquisition 


Proceedings and therefore it is idle 
for the State to contend that it 
was not aware that -an appeal 


had not been filed against the decision 
in Land Acquisition References till 
March 4, 1965. The fact that one De- 
partment may be dealing with Land 
Acquisition matters and another De- 
partment may be dealing with Ordi- 
nary Civil- Suits, is not a sufficient ex- 
cuse which will be accepted by the 
courts to justify an application under 
S. 5 of the Limitation Act 


20. Mr. D. N. Mukherji, learn- 
ed counsel for the respondents Nos. 2 
to 4, in particular, attempted to argue 
about the binding nature against his 
clients of the decree obtained by the 
Staté against the Municipality in Title 
Suit No. 34 of 1961. He also relied on 
the decision in the said suit to contro- 
vert the averment of the State that wie 
Municipality has been held to be a 
trespasser without any rights in th 
land in question. ; 


21 The learned Solicitor Gene- 
ral has also referred us to the various 








-of the decree under’ 
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aspects dealt with in the said judg- 
ment. According to him the effect of 
the said judgment is that the respon- 
dents are all - trespassers having no 
rights in the land and therefore they 
are not entitled to receive the compen- 
sation amount. He has also stated that 
if the decrees in the Land Acquisition 
Reference Cases are allowed to stand, 
the respondents, who are in possession 
as trespassers without any title or right 
in the properties, will have to be paid 
by the State. nearly about Rupees 
16,00,000. "OEE 
22. We have only referred 


-above to the various matters placed 


before us. We express no opinion what- 
soever regarding those aspects. As and 
when occasion arises; it is open to the 
parties concerned to raise any con- 
tention that may be`available to them 
in law or on facts. : 

e We have already referred 
to the fact that on the first occasion 
when the High Court dealt with the ap- 


- plications under S. 5 of the Limitation 


Act it had passed an‘order on January 
21, 1966, which we have extracted in 
the earlier part of this judgment. That 
itself was a brief order. But that order 
clearly indicates that the learned Jud- 
ges were not inclined to close the pro- 
ceedings once and for all. In fact, they 
have given a further opportunity to 
the State to move for re-consideration 
of the.order,or modification of the 
order on better materials. 


24. The order dated August 
is very 


sons as to why : 
has come to the conclusion that 
the delay between. August 27, 1964 
and July 3, 1965 has:not been explain- 
ed by the appellant. There: is only a 
brief statement to the effect that on 
the first of the above dates, Le. August 


‘27, 1964, the appellant filed objections 


under S. 47, C. P. C. to the execution 


the respondents urged that the delay 
is really from September 21, 1963, we 
are not inclined to accept that conten- 
tion, especially when ' the High Court 
itself has not given any importance to 
the period prior to August 27, 1964. In 
view of the nature of the order passed 
by the High Court without inves- 
tigation into the facts and without 
giving reasons, we would have nor- 
mally remanded the proceedings to the 
High Court for.a fresh consideration. 


x 


i 
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But we are not adopting that pro- 
cedure in view of the fact that consi- 
derable time has already elapsed and 
if the matter is remanded, it will give 
rise again to a further challenge by 
way of appeal to this Court, whatever 
the decision of the High Court may be. 
Hence, we proceed to-consider the mat- 
ter and adjudicate upon the question 
whether the High Court was justified 
in rejecting the applications filed by 
the appellant under S. 5 of the Limi- 
tation Act. 

25. One feature that strikes us 
on a perusal of the judgment of the 
High Court is that there is absolutely’: 


. no indication that it has disbelieved ` 


any of the averments made in the 
affidavits filed on behalf.of the appel- 
lant. If- the High Court had consider- 
ed the reasons given by the appellant, 
and rejected them as false or if the 
High Court had held that there has 
been such total inaction or negligence 
on the part of the appellant as would 
deprive the State of .the protection 
under S. 5 of the Limitation Act, the 
position would be different. We do not 
have the benefit of the views of the 
High Court, one way or the other, on 
these aspects. At any rate, it has not 
held that the appellant is guilty of 
negligence or that the applications 
lack in bona fides. ` 


26. The legal position when & 
question arises-under S. 5 of the Limi- 
tation Act is fairly well settled. It is 
not possible to lay down precisely as 
to what facts or matters would consti- 
tute “sufficient cause” under S. 5 -of 
the Limitation Act. But it may be safe- 
ly stated that the delay in filing an ap- 


‘peal should not have been for reasons 


which indicate the party’s negligence in 
not taking necessary steps, which he 
could have or should have taken. Here 
again, what would be such necessary 
steps will again depend upon the cir- 
cumstances of a particular case and 
each case will have to be decided by 
the courts on the facts and circumst- 
ances of the case. Any observation of 
an illustrative circumstance or fact, 
will only tend to be a curb on the free 
exercise of the judicial mind by the 
Court in determining whether the facts 
and circumstances of a particular case 
amount to. “sufficient cause” or not. It 
is needless to emphasise that courts 
have to use their judicial discretion in 
the matter soundly in the interest af 
justice. ; Pie: 
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27. Mr. D. Mukherji, learned 
counsel for the first respondent, is 
certainly well-founded in his conten- 
tion that the expression “sufficient 
cause” cannot be construed too liberal- 
ly, merely because the party in de- 
fault is the Government. It is no doubt 
true that whether it is a Góvernment 
or a private party, the provisions of 
law -applicable are the same, unless the 
statute itself makes any distinction. 
But it cannot also be gainsaid that 
the same consideration that will be 
shown by courts to a private party 
when he claims the protection of 5.5 
of the Limitation Act should also be 
available to the State. 

28. In the case before us, 
It must be stated in fairness to 
the learned Solicitor General that 


he has not contended that the 
state must be treated differently. 
On the other hand, - his conten- 


tion is that the reasons given by the 
appellant, which, according to him 
will establish “sufficient cause” have 
not at all been adverted to, much less, 
considered by the High Court. In our 
opinion, the contention of the learn= 
ed Solicitor General is perfectly justi- 
fied in the circumstances of this case. 
The High Court, certainly, was not 
bound to accept readily whatever has 
been stated on behalf of the State to 
explain the delay. But, it was the duty 
of the High Court to have scrutinised 


the reasons given by the State and’ 


considered the same on merits and ex- 
pressed an opinion, one way or the 
other. That, unfortunately, is lacking 
in this case. ; 

29.. It has been pointed out by 
this Court in -Ramlal v. Rewa Coal- 
fields Ltd., (1962)2 SCR 762 = (AIR 
1962 SC 361) as follows. 

‘In construing S. 5 it is relevant 
to bear in mind two important consi- 
derations. The first consideration is 
that the expiration of the period ‘of 
limitation prescribed for making an 


appeal gives rise to a right in favour - 


of the decree-holder to treat the decree 
as binding between the parties. In 
other words, when the period of limi~ 
tation prescribed has expired the 
decreeholder has obtained a benefit 
under the law of limitation to treat 
the decree as beyond challenge, and 
this legal right which has accrued to 
the decreeholder by lapse of time 


should not be light-heartedly disturb- - 


_ed. The other - consideration which 
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cannot be ignored is that if sufficient 
cause for excusing delay is shown dis- 
cretion is given to the Court to. con- 
done delay and admit the appeal. This 
discretion has been deliberately con- 
ferred on the Court in order that judi- 
cial power and discretion in that, be- 
half should be exercised to advance 
substantial justice. As has been obser- 
ved by the Madras High Court in Kri- 
shna v. Chattappan, (1890) ILR 13 Mad 
269, S. 5 gives the Court a discretion 
which in respect of jurisdiction is to 


be exercised in the way in which judi- © 


cial power and discretion ought to be 
exercised upon principles which are 
well: understood; the words ‘sufficient 
cause’ receiving a liberal construction 
so as to advance substantial justice 
when no negligence nor inaction nor 
want of bona fide is imputable to the 
appellant.” 

30. From the above observa- 
tions it is clear that the words “suffi- 
cient cause” should receive a liberal 
construction- so as to advance substan- 
tial justice when no negligence or in- 
action or want of bona fide is imputa- 
ble to a party. 

31. No doubt, Mr. D. Mukherji 
drew our attention to the observations 
at page 771 to the effect: 

“The proof of a sufficient cause 
is a condition precedent for the exer- 
cise of the discretionary jurisdiction 
vésted in the Court by S. 5. If suffi- 
cient cause is not proved nothing fur- 
ther has to be done; the application for 
condoning delay has to be dismissed 
on that ground alone.” 

32. That is, according to Mr. 
Mukherji, as the appeliant has not 
shown sufficient cause in this matter, 
the only course open is to dismiss the 
applications, as has been done by the 
High Court. That, in our opinion, is, 
over~simplifying the matter and begg- 
ing the question. The point really is 
whether on the facts stated by the ap- 
pellant, it can be held that it had 
shown sufficient cause for filing the 
appeals beyond the period of limita- 
tion. : 

33. The observations of the 
Madras High Court, extracted in the 
above decision, have again been quo- 


-ted with approval in Shakuntala Devi 


Jain v. Kuntal Kumari, (1969) 1 SCR 
1006 = (AIR 1969 SC 575). On the 
particular facts of the case, this Court 
held in the said decision that it was 
not a case where it was possible to 
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impute to the appellant therein want 
of bona fide or such inaction or negli- 


fence as would deprive a party of the. 


poten of S. 5 of the Limitation Act, 

34. °° Mr. D. N. Mukherii, learn- 
ed counsel for the respondents Nos. 2 
to 4 invited our attention to the deci- 
sion of the Judicial Committee in Ram 
Narain Joshi v. Parmeshwar Narain 
Mahta where the Judicial Committee 
declined to interfere with the order of 
the High Court declining to excuse the 
_.. delay in filing an appeal under S. 5 of 
` the Limitation Act on the ground that 
no sufficient cause was shown by the 
party concerned. The judgment of 
the High Court, which was under ap- 
peal before the Judicial Committee, is 
contained in the report. The High 
Court had considered the reasons given 
by the party for filing the appeal out 
of time. After a full and detailed con- 
sideration of the reasons given by. the 
party, the High Court had come to the 
conclusion. that the party had not 
shown due diligence in the matter of 
filing appeal and, therefore, it was fur- 
. ther held that no sufficient cause had 
been shown for not having filed the 
appeal within time. The Judicial Com- 
mittee after a consideration of the rea- 
sons given by the High Court declined 
to interfere on the ground that they 
were satisfied that the refusal by the 
High Court to admit the appeal after 
the period’ of limitation was over, was 
justified. This decision does not help 
the respondents in view of the fact 
that there has been no such proper 
consideration by the High Court in the 
case before us. We have already stated 
that the High Court has neither adver- 
ted to the reasons given by the appel- 
lant; nor has the High Court expressa 
ed its views on them.. ' 


35. Bearing in mind the prin~ 
ciples, referred to by us earlier, we 
proceed to consider the facts in the 
ease on hand. We do not think it 
_ necessary to refer very elaborately to 

the affidavits filed on both sides be- 
cause they contain a lot of material 
relating to the various: litigations, 
referred to above, as well as the legal 
consequences flowing from them. As 
stated earlier, we do not propose to go 
into those matters in these appeals. 

36. Though originally when the 
High Court dealt with the applications 
under S. 5 of the Limitation Act, on 
January 21, 1966, it was of the view 


A.LE 


that there has been a delay of over 
one and a half year in filing the ap- 
peals, nevertheless, in the present 
order, which is under attack, the High 
Court has rejected the applications on 
the ground that there is an unexplain- 
ed delay during the period August 27, 
1964 and July 3, 1965. Therefore, even 
according to the High Court the appel- 
lant has been able to satisfactorily ex~ 
Plain the delay upto August 27, 1964 
and therefore the period of delay has 
been very much narrowed down. 


_ . 37. On behalf of the appellant 
it had been categorically stated in the 
affidavit filed in support of the appli- 
cations under S. 5 of the Limitation 
Act, to excuse the delay, that when the 
objections filed by the State under sec- 
tion 47, C. P. C. regarding executabili- 
ty of the Award in the Land Acquisi- 
tion Cases were dismissed on January 
30, 1965, the matter was referred to 
the Legal Remembrancer, West Ben- 
gal, for taking necessary action. It has 
been further stated -that it was on 
March 4, 1965, that it became known 
that the judgment of the Addl. District 
Judge, dated September 21, 1963 in the 
three Land Acquisition Cases had not 
been appealed from. It must be noted 
that the objections to the execution 
were filed by the State in Reference - 
No. 21 of 1958, which was one of the 
cases covered by the judgment of the 


-Addl, District Judge, and in which 


execution was taken for realising the 
compensation amount. It has been fur- 
ther stated that the counsel for the 
State in the High Court perused all the 
Papers and consulted the officers of 
the Land Acquisition Department, 
Howrah to consider the steps to be 
taken to challenge the decision of the 
Addl. District Judge in the Land 
Acquisition Reference Cases. It was 
only on April 15, 1965, that the State 
was advised by its lawyer in the High 
Court to move applications under Arti- 
cle 227 of the Constitution to quash the 
judgment of the Addl. District Judge 
in the Land Acquisition Reference 
Cases. Admittedly, writ petitions 
under Art. 227 were filed on May 17 
1965, in which the High Court granted 
stay of execution of the decree under 
the Award. We have already referred 
to the fact that these writ petitions 
were kept pending till September 23, 
1966. It may be, that the State was 
not properly advised regarding the 
remedy to be adopted to challenge the 


| 
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judgment in the Land Acquisition 
Reference Cases. But, -as pointed out 
by the Judicial Committee in Kunwar 
Rajendra Singh v. Rai Rajeshwar Bali, 
AIR 1937 PC 276 if a party had acted 
in a particular manner. on a wrong 
advice given by his Legal Adviser, he 
cannot be held guilty of negligence so 
as to disentitle the party to plead suf- 
ficient cause under S. 5 of the Limita- 
tion Act. In fact the Judicial Commit- 
tee observes as follows: 


“Mistaken advice given by a legal 
practitioner may in the circumstances of 
a particular case give rise to sufficient 
cause within the section though there 
is certainly no general doctrine which 
saves parties from.the results of wrong 
advice.” 


374A. The advice given by the 
lawyer to file applications under Arti- 
cle 227, in our opinion, is also a cir- 


licumstance to be taken into account 


‘lin considering whether the appellant 


has shown sufficient cause. . 


38. In the additional affidavit 
filed on behalf of the State on January 
18, 1966, after a reference to the pro- 
visions of the Legal Remembrancer’s 
Manual in West Bengal, it has been 
stated that the Government Pleader at 
Howrah omitted and neglected to send 
any proposal, according to the Rules, 
advising the Government to file appeal 
against the decision of the Addl. Dis- 
trict Judge in the Land Acquisition 
Reference Cases. In support of the ap- 
plication filed on behalf of the State, 
copies of the letters written by the 
Collector dated December 18, 1965 and 
January 5, 1966 to the Ex. Government 
Pleader as well as the copy of the lat- 
ter’s reply dated January 29, 1966 were 
also filed in the High Court. In the 
letter dated December 18, 1965, the 
Collector, after a reference to the. rele- 
vant provisions of the Legal. Remem- 
brancer’s Manual informed the Ex. 
Government Pleader that the latter 
had not complied with those provisions 
inasmuch as he had not obtained the 
certified copies of the judgment and 
decree and forwarded them to the Col- 
lector with his opinion in the case 
specially when the decision was ad- 
verse to the Government. 


39. In the. counter-affidavit 
filed on behalf of the respondents, 
there is no specific denial of the fact 
that the Government came to know 
only on March 4, 1965 that no appeals 


State of W. B. v. Howrah Municipality 
‘had been filed against the decision of 
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the Addl. District Judge in the Land 
Acquisition Reference Cases. On the 
other hand, the main stand taken by 
them is that inasmuch as the State 
filed objections under S. 47, C.P.C. on 
August 27, 1964, regarding executabi- 
lity of the Award, in view of the decree 
in Title Suit No. 34 of 1961, the Gov- 
ernment had become fully aware that 
it was imperative that appeals should 
be filed against the decision in the 
Land Acquisition Reference Cases. It 
was also emphasised that the same Law 
Officer, who appeared in the Land 
Acquisition Reference Cases and repre- 
sented the Government, had appeared 
on behalf of the State in the Title Suit 
No. 34 of 1961. It is also averred that 
the opinion of the: Government Plea- 
der regarding the necessity of filing 
appeals against the decision of the 
Addl. District Judge in the Land Acqui- 
sition Reference Cases had been fur- 
nished tothe Government even in 1963. 
In view of all these circumstances, it is 
pointed out, on behalf of the respon- 
dents that the Government is guilty of 
negligence and inaction in not having 
filed the appeals immediately after 
August 27, 1964. 

40. We have already referred 
to the fact that the High Court itself 
did not attach any importance to the 
period anterior to August 27, 1964.. It 
has dismissed the applications of the 
State on the ground that there is un- 
explained delay between the period 
August 27, 1964-and July 3, 1965. 


' At We have already referred 
to the fact that the High Court does not 
disbelieve the statement in the affida- 
vit filed on behalf of the State that it 
was only on March 4, 1965 that it was 
known that no appeal had been filed 
against the decision of the Addl. Dis- 


trict Judge in the - Land Acquisition - 


Reference Cases. We have already 
pointed out that even this fact is not 


‘denied in the counter-affidavits filed 


on behalf of the respondents. If that is 
so, it follows thatthe High Court was 
not justified in holding, at any rate, that 
there was an unexplained delay from 
August 27, 1964 upto March 4, 1965. 
The date, August 27, 1964, is a date 
prior to the date of the knowledge of 
the Legal Remembrancer, namely, 
March 4, 1965, that no appeal has been 
filed against the Award. 

42, Then the question arises 
whether the appellant has taken dili- 
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gent steps after March 4, 1965, It has 
been stated in the affidavit filed on 
behalf ‘of the State that immediately 


after March 4, 1965, the matter was- 


investigated and ithe question of the 
remedy to be pursued for challenging 
the judgment in the:Land Acquisition 
Reference Cases was immediately 
taken on hand. According to the State, 
papers were entrusted to the Lawyer 
fn the High Court for giving advice 
regarding the procedure and that the 
State Lawyer in the High Court on 
April 15, 1965, advised the appellant 
to file an application in the High Court 
under Art. 227. The averment that 
the State was so advised on April 15, 
1965, by the State Lawyer has neither 
been disputed nor denied by the res- 
pondents. The High Court also has not 
disbelieved this plea of the State. That 
writ petitions were filed under Art. 227 
on May 17, 1965, is clear from the pro- 
ceedings, referred, to earlier. In fact we 
have also stated that the High Court 
granted in the said proceedings stay of 
execution: of the' decree under the 
Award and the writ petitions were 
pending till September 28, 1966. No 
doubt, it may be a wrong advice on the 
part of the State Counsel; but the fact 
that the State acted upon that advice 
cannot be considered to be a circum- 
stance showing negligence on the part 
of the State. At the utmost what could 
be said is that they were misguided by 
a wrong advice given by its counsel. 


43. Even as late as June 17, 
1965, the High Court in the writ peti- 
tions extended the stay and granted 
further time to the appellant to file 
regular appeals together with applica- 
tions under S. 5 of the Limitation Act. 
Again, even on July 1, 1965, the High 
Court in the writ petitions further ex- 
tended the. stay and directed the ap- 
pellant to get appropriate orders from 
` the Bench dealing with the regular ap- 
peals. On July 3,.1965, the appeals 
were filed along with the applications 
for excusing the delay. 


44, In view of the reuman 
ces mentioned above, which, unfortu- 
nately, have not been adverted to and 
- touched upon by the High Court, we 
are of the opinion that after March 4, 
1965 the appellant. had been taking 
diligent and active’ steps to challenge 
the decision of the Addl. District Judge 
in the Land Acquisition Reference 
Cases. We are satisfied that in the 
circumstances of this case, the appel- 
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lant has shown sufficient cause and it 
is not possible to impute to the appel- 
lant want of bona fides or such inac- 
tion or negligence as would deprive 
them of the protection of S. 5 of the 
Limitation Act: We are, therefore, in- 
clined to allow the three applications 
filed by the appellant in the High Court’ 
under S. 5 of the Limitation Act and 
to condone the delay in filing the three 
appeals, 


. 45. In the result, we set aside 
the judgment and order of the High 
Court dated August 18, 1966 and allow 
the appeals. The applications filed by - 
the appellant under S. 5 of the Limi- 
tation Act are allowed. The High Court 
will take up the three appeals on its 
file and dispose them of according to 
law. The appellant will pay the taxed 
costs separately of the first respondent 
and respondents Nos: 2 to 4 in all these 
three appeals in this Court. The appel- 
lant will also pay the separate costs of 
respondent No. 1 and respondents 
Nos, 2 to 4 as taxed by-the High Court 
in all the proceedings filed by the ap- 
P under S. 5 of the Limitation 
a ; 


46. - Tt is needless to state that 
the High Court will consider the ques- 
tion of giving a very early disposal to 
the appeals, It is open to the High Court 
to give appropriate directions regarding 
the land acquisition amount. 


Appeals allowed. 
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Samiti Ltd. and others, Respondents: 
Special Leave Petition (Civil) No. 3268 
of 1971: Shivanandan Sharma and 
others, Petitioners v. Registrar, Cane 
Co-operative Societies (Cane Commis- 
sioner), Lucknow and others, Res- 
pondents. e 


Civil Appeals Nos. 1533, 1797 and 
1798 of 1971 and Spl. Leave Petns. 
(Civil) Nos. 3254 and 3268 of 1971, D/- 


(A) U. P. Co-operative Societies 
Rules (1968), R. 409 — Power of Re- 
gistrar to interpret rule — Scope of 
rule, (Para 17) 


) U. P. Co-operative Societies 
Act (11 of 1966), Ss. 20, 29, 32 — Elec- 
tion of the members of the Committee 
of management of a Co-opeative So- 
ciety — Mode of. 


(A-B) When while interpreting 


Rule 409 the Registrar issues a circu- 


lar to the effect that “tall the members 
of the general body” of the Co-opera- 
tive society will “exercise their right of 
vote in filling all the seats of elected 
Directors”, such an interpretation 18 
contrary to provisions of the Act, and 
the circular is illegal and unwarrant- 
ed. The Registrar has no power to in- 
terpret Rule 409. The Registrar has 
equally no power to express view with 
regard to conduct of the election and 
regulate the voting rights by giving the 
members more than one vote. At an 
election of members of the committee 
of management one member will have 
only one vote for the constituency to 
which he belongs. 
(Paras 17, 11, 13, 14) 
M/s. J. P. Goyal and V. C. Para- 
shar, Advocates, for Appellants (In 
C. As, Nos. 1533 and 1797 of 1971) and 
Petitioners (In S. L. P; No. 3268 of 
1971); M/s. R. K. Garg and S. C. Agra- 
wal, Advocates of M/s. Ramamurthi 
and Co., and Mr. R. K. Jain Advocate, 
for Appellants (In C. A. No. 1798 of 
1971) and for Petitioners (In S. L. P. 
No. 3254 of 1971); Mr. C. B. Agarwal, 
Senior, Advocate (Mr. P. P. Juneja, 
Advocate, with him); for Respondents 
Nos. 7, 8 and 11 to 13: (In C. A 


No. 1533 of 1971): Mr. O. P. Rana, Ad-. 


vocate, for Respondents Nos. 7 and 12 
(In C. A. No. 1797 of 1971) and for 
Respondent No. 7 (In C. A. No. 1798 of 
1971); Mr. M. C. Setalvad, Senior, Ad- 
vocate, (M/s. R. K. Garg and S.C. 
Agarwal, Advocates of M/s. Ramamur- 
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thi and Co. and R. K. Jain, Advocates, 
with him), for Intervener. 


The Judgment of the. Court was 
delivered by 


RAY, J.:— These three appeals 
are by special leave. Civil Appeal 
No. 1533 (N) of 1971 is by special 
leave against the judgment dated 18 
September, 1971 of the Arbitrator set- 
ting aside the election ofthe Manage- 
ment Committee of the Co-operative 


' Cane Development Union, Shamli in 


an election petition filed under R. 229 
(2) of the Co-operative Societies Rules, 
1967 framed under the Uttar Pradesh 
Co-operative Societies Act, 1965. Civil 
Appeal No. 1797 of 1971 is by special 
leave against the order. of the District 
Magistrate and Registrar, Co-opera- 
tive Societies Sharanpur dismissing an 
appeal filed under Section 98 (i) (h) of 
the U. P. Co-operative Societies Act, 
1965 against an order of the Arbitrator 
under Sections 70 and 71 of the U. P. 
Co-operative. Societies Act, 1965 sett- 
ing aside the election of the Sahkari 
Ganna., Vikas Samiti Ltd., Iqbalpur, 


District Saharanpur. Civil Appeal 
- No. 1798. of 1971 is against 
the order and judgment dated 
16 September, 1971 of the District 


Magistrate, Saharanpur dismissing an 
appeal under Section 98 {i) (h)‘of the 
U. P. Co-operative Societies Act, 1965 
against the order of the Arbitrator 


‘under Sections 70 and 71 of the U. P. 


Co-operative Societies Act, 1965 sett- 
ing aside the election of the 
Ganna -Vikas Samiti Ltd., Lhaksar, 
District Saharanpur. Special Leave 
Petition (Civil) No. 3254 òf 1971 is for 
leave to appeal against the order of the 
Registrar, Co-operative Societies in 


. appeal under Section 98 (i) (h) against 


the order of the Arbitrator under Sec- 
tions 70 and 71 of the U. P. Co-opera- 
tive Societies Act, 1965 setting aside 
the election of Sahkari Ganna Vikas 
Samiti, Sarsawa. Special Leave Peti- 
tion (Civil) No. 3268 of 1971 is for 
leave to appeal against the order of the 
District Authority, Bulandshahr set- 
ting aside the election . of the Com- 
mittee of Management of the Co- 
operative Cane- Development Union . 
Ltd. on an application under Rule 229 


of the U. P. Co-operative Societies 
Rules, 1968. 
2. These matters raise a com~ 


Co-operative 
Societies held their .annual general 





Sahkari - 
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meetings under the provisions of Sec- 
tion 32 of the Uttar Pradesh Co-opera- 
tive Societies Act, 1965 (hereinafter 
called the Act). At the general meet- 
ings the members of the Committee of 
Management of the Society were elect- 
ed by members of the Society. The 
Registrar of the U. P. Co-operative 
Societies issued a circular dated 5 
November, 1969 interpreting Rule 409 
of the U. P. Co-operative Societies 
Rules, 1968 (hereinafter’ called the 
Rules) and laid down the principle that 
“all the members of the general body” 
of the Co-operative Society would 
“exercise their right of vote in filling 
all the seats of elected Directors.” The 
question in the present appeals is whe- 
ther the Registrar had power to issue 
the circular interpreting Rule 409 and 
secondly whether that interpretation 
is correct in -terms of the Act and the 
Rules. 

3. The Act deals with Co- 
operative Societies and inter alia their 
members and their Committee of 
Management. The relevant sections 
for the purpose of the present appeals 
and special leave petitions are Sec- 


tions 20, 29 and 32 of the Act. Sec-~ 


tion 20 of the Act speaks of vote of 
members. Under that section, a mem- 
ber of a Co-operative Society shall not- 
withstanding the quantum of his in- 
terest in the capital of the Society 
_have one vote in the affairs of the So- 
ciety. There are four provisos to Sec- 
tion 20. Proviso (a) deals with nomi- 
nal or associate member who have no 
right of vote. Proviso (b) deals with 
a co-operative society, the State Ware- 
housing Corporation: or a body cor- 
porate being a member of such society 
in which case each delegate of such 


Co-operative society, ‘State Warehous-. 


ing Corporation or body corporate shall 
have one vote. Proviso (c) deals with 
the State Government or the Central 
Government being a member of such 
society in which case a nominee of the 
State Government or the Central Gov- 
ernment shall have one vote. Proviso 
(d) deals with a group of members or 
any class of members’ partaking in the 
affairs of the society through a dele- 
gate or delegates each delegate having 
one vote. 


4. Section 29 of the Act deals 
with the Committee of Management. 
The management of every co-operative 
society shall vest in a committee of 
management. The term of the election 
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of members of the committee of 
management shall be such as may be 
provided in the rules and the bye-laws 
of the society. After the expiry of the 
term the co-operative society shall at 
the annual general meeting elect mem- 
bers for the committee of management 
as provided in Sec. 32 (1) (b) of the 
Act. If a society fails to elect mem- 
bers for the committee of management 
the Registrar shall call ‘upon the so- 
ciety by order in writing to elect such 
members within three months from 
the date of the communication of the 
order. If the society still fails to 
elect the members for the committee 
of management, the Registrar may him- 
self nominate such perons as under the 
rules and the bye-laws are qualified 
for being elected as members of the 
committee of management. Within 


. Bix months from the date of nomination 


made by the Registrar, the Regis- 
trar shall call a general meeting for 
electing members of the committee of 
management. 

5. Section 32 of the Act. 

speaks of annual general meeting which ' 
shall be held once in a co-operative 
year. A co-operative year means the 
year, commencing the first day. of July 
and ending on the 30th June of next 
following. One of the purposes of the 
annual general meeting is election of 
the members of .the committee of 
management in accordance with the 
provisions of the rules and. of the bye- 
laws of the society. 


6. Rule 409 is as follows:— 

“For the purposes of election to 
the membership of the committee of 
management a co-operative society 
may, with the previous sanction of the 
Registrar— 

(a) divide its membership into 
different groups on territorial or any 
other rational basis, and 

(b) also specify the number or 
proportion of the members of. the 
committee of management in such a 
manner that different areas or in- 
terests, as the case may be, in the so- 
ciety may, as far as may be, get suit- 
able representation on the committee 


_of management.” 


T. In order to appreciate as to 
how Rule 409 comes up for-considera- 
tion in the present case it is necessary 
to refer to facts in Civil Appeal 
No. 1533 (N) of 1971 as a typical 
case. 
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8. The Shamli Cane Develop- 
ment Union Ltd., Shamli, U. P. was 
registered under ‘the Co-operative So- 
cleties Act, 1912. It was-deemed to be 
registered under the Act. The society 
had its bye-laws with regard to the 
formation of the committee of manage- 
ment and its election including the 
election of the Chairman and the Vice- 
Chairman.. The bye-laws provided for 
a committee of management consisting 
of 14 members. The committee of 
management elects a Chairman and a 
Vice-Chairman, The delegates consti- 
tuting the general body of the society 
are divided into 14 constituencies. 
Each constituency elects one Direc- 
tor. The delegates of the members of 


the society in a constituency elect a` 


member of each single member consti- 
tuency. The 14 members of the com- 
mittee are elected on that basis where- 
by each delegate of each constituency 
exercised one vote for electing a mem- 
ber of that constituency 

9. The Secretary of the Socie- 
ty fixed 13 October, 1970 as the date 
for filing the nomination for the office 
of the committee of management. 17 
October, 1970 was the date for serutiny 
of nomination papers. 19 October, 1970 
was the date for withdrawal of nomi- 
nation papers. 28 October, 1970 was the 
date of poll. By a letter dated 14 Octo- 
ber, 1970 the Registrar, Co-operative 
Societies directed that “the election of 
the members of the managing com- 
mittee shall be done by all the repre- 
sentatives of the area of the society 
and not by the representatives of the 
related constituencies ‘alone. This 
means that every representative shall 
have as many votes as the members 
are to be elected”. In short, the Re- 
gistrar’s interpretation of Rule 409 as 
well as the letter stated that each de- 
fegate would vote for 14 members of 
the committee of management and 
thus each delegate would exercise 14 
votes. 

10. The rival contentions 
which fall for determination are whe- 
ther the right of vote for. election -of 
a member of the committee of manage- 
ment is confined to the delegates of the 
members of that particular consti- 
tuency or whether a. delegate would 
have the right to vote for all the con- 
stituencies constituting the committee 
of management. 

11. As to the power of the Re- 

istrar to interpret Rule 409 it will 
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appear that the rule does not confer 
any power on the Registrar to inter- 
pret or to .express views to guide the 
rights of members to vote at the an- 
nual generål meeting for the purposes 
of election of the committee of 
management. On the contrary, under 
Rule 409 the Co-operative Society may 
with the previous sanction of the Re- 
gistrar (i) divide its membership into 
different groups on territorial or any 
other rational basis and (ii) also spe- 
cify the number of proportion of the 
members of the committee of manage- 
ment in such a manner that different 
areas or interests, as the case may be, 
in the society may, as far as may be, 
get suitable representation on the com- 
mittee of management. Therefore, 
under Rule 409 a co-operative society 
can divide its membership into differ- 
ent groups on territorial or any other 
rational basis for the purposes of elec- 
tion of the members of the committee. 
The rule also empowers the society to 
apportion the membership of the com- 
mittee of management amongst differ- 
ent groups into which the membership 
is divided. The number or proportion 
of members of the committee of 
management will have to be appor~ 
tioned in such a manner that the 
different areas or interests into which 
the membership of the society are di- 
vided may obtain suitable representa- 
tion on the committee of management. 
The entire purpose of division of mem- 
bership into different groups and speci- 
fying suitable representation of such 
group on the committee of .manage- 


ment is to emphasise the right of the} 


particular group to send its representa- 
tive to the committee. To illustrate ifa 
society is divided into 14.. separate 
groups on a territorial basis and one 
member of the committee of manage- 
ment is allotted to each group and 
if delegates of one group have the 
right to cast 14 votes two consequen- 
ces will follow. First, the right of 
choosing a representative of the cons- 
tituency will not be confined to that 
constituency but will be 
outsiders in other constituencies. Se- 
condly, amember of the committee 
from one constituency may be elected 
by a majority of.votes from delegates 
of other constituencies. If delegates 
residing outside a territorial constitu- 
ency take part at the election for mem- 
ber of a committee from territorial 
constituency within which he is not a 


enlarged to | 








- in such 
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resident it will not only -amount to 
enlarging the right of representation 
beyond one’s territorial basis but also 
deny the delegates within the consti- 


‘ttuency the right of electing their own 


representative, 


- . 12. It was said: on behalt of the 
appellants that Section 20, of the Act 
speaks of a member of the co-opera- 
tive society having one. vote in the 
affairs -of the society with the result 
that each member is entitled to exer- 
cise as many votes as ‘the members of 
the committee of management. Accent 
was placed on the words ‘affairs of 
the society’ and it was. said that the 
constitution of the ` committee of 


management was one of the principal -. 
society and therefore ` 


affairs of the 
each member would be entitled to cast 
as many votes as the strength of the 
committee of management. 
tacy lies in overlooking, the significant 


words in Section 20 of`the'Act that a. 


member shall have one vote. .It may 
also be noticed that if'each member 
exercises by way of illustration 14 
votes in regard to 14 members of the 
committee each member shall be exer- 
cising 14 votes in the affairs,of the so- 
ciety. ` 


13. Under Rule 409 the eee 
pal matters to be kept in the forefront 
are these. First, the society will 
divide the constituencies on territorial 
basis or any -other rational basis. By 
territorial basis is meant ‘ territory 
where the member will reside. Resi- 
dence is therefore the relative require- 


` ment of territorial basis. ' If any other 


rational basis like occupation or voca- 
tion is determined to be the basis of a 
constituency the persons falling within 
the constituency -will satisfy that test. 
Secondly, the society will- specify the 
proportion of members of the committee 
a manner that different areas 
or interests may get suitable represen- 
tation. The inherent idea.is that such 
areas or interests will obtain' repre- 
sentation. If membership is on terri- 
torial basis the different areas-will get 
‘representation according to' the interest 
of such territories. Again, if occupa- 
tional or vocational.or professional tests 
are created for dividing groups such in- 
terests will have to be given suitable 
representation. Representation is 
therefore with reference to areas or in- 
terests. Judged by these principles 
the impeached circular. of 


The fal-. 


Ziley Singh v. C. Co-op. Societies (Ray J.) ALR 
‘Registrar suffers from the vice 
of giving the members the 


right of casting vote in constituencies 
to which they do not belong. “This 


-strikes at the basic root of right of re- 


presentation. This also rends asunder 
the principle of one member one vote 
which is. made into a re ‘of law in 
the Act. 


14. 'The onda: affairs of the 


society’ cannot be equated with the 


constituencies to give each member 

right to vote for each constituency. 
That would defeat the purpose of Sec- 
tion 20 and Rule 409. The basic ide 
of a representative for each constitu- 
ency depends on the mandate of the 
respective constituency and not of | 
other constituencies. That. is why 
Section 20 of the Act speaks of one 


‘member having one vote irrespective 


of shareholding. It means equality of 
votes of members. 

15. The constitution of the 
committee of management is indisput- 
ably one of the affairs of the society. 
If each member exercises franchise 
with respect ‘to the representation 
from his constituency he is not in any 
manner prevented from having a 
right to partake in the affairs of the 
society through a member elected- from 
the constituency. 


16. Some reliance was placed 
by counsel for the appellants on R. 105 
in support of the contention that every 
member would have one vote for each 


member of the committee of manage- 


ment. Rule 105 occurs in Chapter VII 
relating to meetings and speaks of 
matters before a committee being de- 
cided by a majority of votes of tha 
members present. That rule obviously 
has no reference to election but only 
to passing of resolution by majority at 
meetings. It is obvious that members 
of the. committee of management will 
have the right to vote at all matters at 
the meeting and matters will be de- 
cided by a majority of votes. 


17. The impeached circular ‘of 
the Registrar is illegal and unwarrant- 
ed. The Registrar has no power to in- 
terpret Rule 409. The Registrar has 
equally no power to ‘express view 
with regard to conduct of the election 
and- regulate the voting rights by giv- 
ingthe members more than one. vote 
The society isto frame rules for elec- 


‘tions. Rules require the sanction of the 


Registrar. The rules and the bye-laws 
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cannot be in derogation of the statute 
and statutory rules. At an election of 
members of the committee of manage- 
ment one member will have only one 
vote for the constituency to which he 
belongs. - 

18. The result is that the elec- 
tions which were held following . the 
circular of the Registrar are bad. 

`- 19. For these reasons the three. 
appeals fail and are dismissed. The 
two special leave petitions are also dis- 
missed, -Parties will pay and bear their 
own costs, i i 
Appeals and petitions dismissed. 


AIR 1972 SUPREME COURT 763 

(V 59 C 146) . 

(From: Award of Labour Court, 
Delhi)* 


C. A. VAIDIALINGAM AND 
P. JAGANMOHAN REDDY, JJ. 
The Management of the Federa- 
Hon of Indian Chamber of Commerce 


and Industry, Appellant v. Their Work- . 


man, R. K. Mittal, Respondent. 
Civil Appeal No. 244 of 1967, 
15-11-1971. 


(A) Industrial Disputes Act (1947), 
S. 2 (j) — “Industry” what constitutes 
— Tesis — Federation of Indian Cham- 
ber of Commerce and Industry is an 
industry within S. 2 (j) notwith- 
standing its exclusion from the Pay- 
ment of Bonus Act. (X-Ref: Payment 
of Bonus Act (1965) S. 35 (2)). 

For determining. whether an orga- 
nisation is an industry or not it must 
be ascertained whether its activity 
partakes the nature of a business or 
trade or is an undertaking or manufac- _ 
ture or calling of employers. If it is 
that and there is co-operation of the 
employer and the employee resulting 
in the production of material services, 
it is an industry notwithstanding that 
its objects are charitable or that it 
does not make profit or even where 
profits are made, they are not distri- 
buted among the memibers. (Para 27) 

Thus, the Federation .of Indian 
Chamber of Commerce and Industry 
which carries on systematic activities 
to assist its members and other busi- 
ness-men and industrialists and even 


en ee a 
*(I. D. No. 33 of 1966, D/- 22-11-1966 
— Labour Court, Delhi) 


LO/LO/F679/71/GKC/BNP 


D/- 
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to non-members as for instance in 
giving them the right to subscribe to 
their bulletin; in taking up their cases 
and solving their difficulties and in 
obtaining concessions and facilities for 
them from the Government, is an 
industry within the meaning of S. 2 (4) 
as these activities are business activi- 
ties or material services -which are 
rendered to businessmen traders and 


industrialists who are members of the 


constituents of the Federation. 


j (Para 29) 

Merely because under S. 32 (5) of 

the Payment of Bonus Act Chambers 
of Commerce and certain other orga~ 
nisations with charitable purpose 
were excluded from the purview of 
the Bonus Act it cannot be inferred 
that they are not industries. This 
provision cannot be of help in the con- 


` struction of Section 2 (i) of the Act. 


The exclusion of certain undertakings 
was a legislative policy either because 
they would have been included other- 
wise by the application of that Act to 
them or by way of. abundant caution. 

(Para 26) 
_ (B) Industrial Disputes Act (1947), 
Sch. H, Item 3 — Dismissal — Ques- 
tion whether punishment of dismissal 
is disproportionate to the misconduct 
complained of as to amount to victimi- 
sation can be gone into by Labour 
Court when there are no standing 
orders specifying the misconduct which 
would justify dismissal and what mis- 
conduct would justify other discipli- 


_ nary action. (1963).1 Lab LJ 684 (SC) 


Rel. on. - 7 (Para 30) 

(C) Industrial Disputes Act (1947), 
Sch. TI, Item 3 — Dismissal — Inter- 
oe by Labour Court — Grounds 
or. 


Although the award of punish- 
ment for misconduct is a matter for the 
management to decide and if there is 
justification for punishment imposed, 
the Tribunal should not interfere; yet 
where the punishment is so dispropor- 
tionate that no reasonable employer 
would ever have imposed it in like cir- 
cumstance, the Tribunal may treat the 
imposition of such punishment as itself 
showing victimisation or, unfair labour 
practice. AIR 1965 SC 917 Rel. on. 

(Para 30) 

(D) Industrial Disputes Act (1947), 
Sch. I, Item 3 — Dismissal — Where 
the domestic tribunal acted on no evi- 
dence in passing an order of dismissal, 
ihe Labour Court can justifiably al- 
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~ low evidence to be led and on-that evi- 


| as 
(1963) 48 ITR 181 (Cal), Commr. 





dence come to the conclusion that the 
termination of service’ was wrong. 
(Para 30) 
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P. R. Mukherjee 
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Commr. of Inland Revenue v. City 
of Glasgow Police Atheletic 
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(1944) AIR 1944 PC 88 (V 31) = 
71 Ind App 159, All India Spin- 
ners Association, Mirzapur v. 
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of Income Tax 21, 22, 
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of Income Tax v. Pemsel 22 

Mr. G. B. Pai, Sr. Advocate, (Mr. 

P. B. Tiwari, Advocate, and Mr. O. C. 

Mathur, Advocate of M/s. J. B. Dada- 

for Ap- 

pellant; Mr. M. K. Ramamurthi, ‘Sr. 

Advocate, (M/s. J. Ramamurthi - and 

Madan Mohan, Advocates, with him), 

for Respondent. 

The Judgment of the Court was 
delivered by ` 


P. JAGANMOHAN REDDY, J.:.— 
In this Appeal the Award of the Labour 
Court directing reinstatement of the 
Respondent R. K. Mittal, an employee 
of the Appellant (hereinafter referred 
to as ‘the Federation’) with full back 
wages and continuity of service is 
challenged. In February, 1965, the 
20th Congress of International Cha- 
mber of Commerce was held in Delhi 
for which purpose a Committee known 
as the Indian National Committee of 
International Chamber of Commerce 
was brought into existence and the 
services of the Respondent along with 
other workmen were loaned to it by 
the Federation. The Respondent work- 


23 


12 


25 


12 


12 .. 


23 


24 


24 





ed for about 40 days but was only paid 
overtime for about 7 days and conse- 
quently he claimed overtime for the 
remainder of the days as according to 
him other workmen had also been paid 
similarly: This claim was not admitt- 
ed by the Federation with the result 
' that the Respondent caused a Lawyer’s 
notice to be issued to the Federation, 
to the Indian National Committee of 
International. Chamber of Commerce 
and to the International Chamber of 
Commerce with its Head Office at 
Paris, demanding payment of his dues 
amounting to about Rs. 600/-. When no 
replies were received, he caused 
another notice to be served threaten- 
ing to file a suit whereupon the Inter- 
national Chamber of Commerce sent a 
telegram to the Federation enquiring 
whether it should deal with the mat- 
ter or whether they would deal with it. 
To this the Federation replied that it 
will deal with it, but it appears that 
the claim of the Respondent was not 
settled. The Respondent then filed a 
suit for the payment of the arrears. 
The Federation felt that this action of 
the Respondent in causing legal notices 
to be served on the International 
Chamber of Commerce was taken with 
a view to bringing the Federation into 
disrepute, and it was 
bringing it in the eyes of the Interna- 
tional Chamber of Commerce whit 
Act being inconsistent with his duties 
and obligations as an employee con- 
stituted misconduct. A charge-sheet 
was served on the Respondent and a 
domestic enquiry was held in which 
he was beld to be guilty of misconduct. 
This finding was forwarded to the 
Secretary who instead of dismissing 
him took a lenient view and terminat- 
ed his services. Thereafter it is alleg- 
ed that he filed a suit against the 
Federation and subsequently raised an 
Industrial dispúte which was referred 
to the Labour Court for determination 
of the following issues namely whe- 
ther the termination of the services of 
Shri R. K. Mittal is illegal and unjus- 
tified and if so what directions are 
necessary in this respect. After this 
reference it is stated that the suit fil- 
ed by him have been withdrawn. 


2. It was alleged that the 
workman’s grievance was’ unjustified 
and inspite of his being informed that 
no discrimination has been practised he 
with a view to harass the management 








and compel it by unfair means to pay 


capable of so > 
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him more than what. was legitimately 
due to him, started making complaints’ 
simultaneously to the Federation and 
International Chamber of Commerce 
which did not employ him and with 
the full knowledge that whatever grie- 
vance he legitimately had, had tobe 
resolved only by a reference to the 
Federation which was hisemployer: It 
was averred that the enquiry conducted 
was fully in accordance with the 
principles of natural justice and 
requirements of law, that:the findings 
of the Enquiry Officer were fair, rea- 
sonable and fully supported by the 
records of the Enquiry and that these 
definitely established the guilt of the 
Respondent. In any case the Federa- 
tion was not an industry. On behalf 
of the Respondent it was contended 
that the Federation alone was not the 
host but it was the Indian National 
Committee of the International Cham- 
ber of Commerce constituted of some 
officials of the Federation and the 
International Chamber of Commerce 
which conducted the 20th Congress and 
it was this Committee that employed 
the Respondent and paid him and the 
other workmen. their remunerations. 
‘The attendance of the workmen was 
marked in a separate attendance regis- 
ter maintained for all such workmen 
who were engaged to work for. the 
Congress irrespective of the fact whe- 
ther those were the employees of the 
Federation or otherwise, that in spite of 
the representations when the manage- 
ment did not reply, the Respondent ` 
consulted two lawyers and instructed 
them to serve necessary legal notices 
who advised him that as the work rela- 
ted to: the 20th Congress was managed 
by an independent Committee his claim 
for the remuneration against the Fede- 
ration alone would not lie and that he 
would have to make a claim on all the 
three bodies namely - the Federation, 


‘the Indian National Committee of 


International Chamber of Commerce 
and the International Chamber of 
Commerce, Paris, who constituted and 
managed the affairs of the Congress. 
He denied that there was any mala 
fide on his part nor did he ever intend. 
to defame the Federation by serving a 
notice in accordance with the legal 
advise given to him. He, however, 
expressed his sincère regrets to the 
management and submitted his appeal ` 
to the Secretary General of the 


Federation and requested him to con= 








766 S. C. [Prs. 2-7] E., I. C., Commerce v. R. K. Mittal (P. J. Reddy J} A.L R. 


sider the matter, but it was not even 
acknowledged. ease the punish- 
ment: of discharge in such a small 

_ inatter is too severe: and completely 

` out of proportion and smacks of victi- 
misation. The ` assertion that the 
Federation was not an industry was 
denied, 

3. Before the | Tribunal a pre- 
liminary issue ‘was! raised that the 
Federation was | not an industry and 
therefore, the Labour Court had no 
jurisdiction to adjudicate on the refer- 
ence. This preliminary objection was 
overruled and it was: held on the evi~ 
dence, that the charge held proved 
against the Respondent in the domes- 
tic enquiry was illegal and unjustified: 
that the Secretary had no authority 
to terminate the services, that the 
Management did not like the trade 
Union activities, that the action of 
termination of services of the Respon- 
dent amounted ‘to victimisation and 
that even if it was not an act of victi- 
misation in any event’ the punishment 
is severe and therefore, it amo 
to. victimisation. 

A. Even befoxe us similar 
arguments as were urged before the 
Tribunal have béen "again agitated 
with further amplification. It is con- 

tended ‘that the Federation is not an 
industry in that, neither its activity is 
industrial nor is its objects commercial 
but on the other hand they are of a 
non-business character, and are 
. table. : 


5. The Appellant contends that 
Federation was not constituted 
for any one employer or group of 
employers but was to subserve the good 
of the business of the community as a 
whole. This object ofi the Federation 
is achieved in various ways. The 
Federation is always nominated by the 
Government as a member in an Ad- 
visory Committee on various national 
and International (Committees which 
make economic policies. It organises 
exhibitions with active financial sup- 
port and co-operation of the Govern- 
_ment. In order to promote Indian busi- 
ness, it undertakes , publications and 
arbitration which are ancillary to ifs 
main activities namely : the promotion 
of business for the community as a 
whole whieh is an. object of general 

- public utility. It is also contended 
that the Memorandum ,and article of 
the. Association of the Federation and 
the evidence on record show that the 

| i 
} i 


the 


Federation does not follow any trade, 
business, manufacture or undert 
or calling of employers in the produc- 
tion of material goods or _ material 
services nor does it have a profit 
motive, On the basis of these activi- 
ties and objects of the Federation, the 
following three propositions were sub- 
mitted on behalf of the Appellant ;— ` 
(1) This Court has uniformly held 
that unless the test that the activities 
carried on by the employer is trade, 
ecommerce, industry or manufacture or 
of rendering material service is satisfi- 
ren it will not be an industry under the 


. (2) The promotion of trade and 

eommerce, which is the main activity 
of the employer in this case, is not an 
activity in the nature of or analogous 
to the activities under the first pro- 
position. 
’ (3) As a corollary it follows that 
the Federation which is really carry- 
ing on an activity considered to be an 
object of general public utility and 
subserves a charitable purpose .cannot 
be held to be an industry. - 

6. The promotion of trade and. 
commerce, it is submitted is a charit- 
able object. which is the dominant 
object of the Federation and hence it 
is not an industry as held in some of 


- the recent eases ‘by this Court. What 


has to be seen is whether the promo- 
tion of trade, commerce or industry 
which is considered to be a charitable 
object can be termed as a business or 
trade resulting in the. production of 
material services within the meaning 


‘of an industry under Section 2 (i) of 


the Act. In brief it was‘argued that if 
both the ends and. means are charit- - 
able, the ends being the activity and 

the means the object, the undertaking 

cannot come within the definition of. 
industry. In support of this, several 

decisions tendered under the Indian 

Income-tax Act have been pressed in- 

to service and relied upon. 


7. The Respondent’s contention 
on the other hand is that the main 
objects of the Federation are given by 
it in Clauses 3 (a) to (k) of its pamphlet 
“Federation.of Indian Chamber of 
Commerce and Industry — Organisa- 
tion — Functions’: that-the Federation 
undertakes national: and International 
Exhibitions having held such exhibi- 
tions in 1961 and 1965 earning huge. 
profits of Rupees 40 lakhs and Rupees 
22 lakhs respectively; that the Appel- 
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lant Federation carries on the activities 
of publication of Books and Magazines 
and publishes fortnightly Review, that 
it endeavours to take up with the con- 


‘cerned authorities the specific diffi- 


culties expressed by its members in 
their day to day business; that it 
arranges commercial arbitrations be- 
tween co-members and between non- 
members; that it has set up a tribural 
of Arbitration for the determination, 
settlement and adjustment of commer- 
cial disputes relating to business, trade 
and manufacture arising between 
parties in India or a party in India 
and a party in foreign country who 
apree or have agreed in writing to sub- 
mit such disputes and differences for 
arbitration under the rules of the 
Tribunal and earns huge amounts as 
service charges from the parties who 
submit their disputes to the Tribunal 
set up by the Federation; that it is con- 
structing a museum to advertise and 
publicise the products of the Indian 
manufacturers and that it renders liai- 
son service to members as well as non- 
members in the matter of procuring 
licences, capital issue, Company Law 
problems, tax problems etc. All these 
activities the Respondent contends 
show that the Federation is carrying 
on activities and performing all such 
functions as would benefit the business 
community and the industrialists for 
securing concessions in taxation and 
foreign exchange which activities have 
benefited several industries in a great 
measure and would clearly establish 
that it is an industry. 


8. On the legal aspect it is sub- 
mitted that the provisions of the In- 
come-tax Act or the Trusts Act are in- 
applicable in that they are not concern- 
ed with the activities but with the 
object which an undertaking pursues, 
particularly in respect of the Income- 
tax Act where an institution is exempt- 
ed from tax liability if it has a charit- 
able object. Even assuming that the 
undertaking has an object of general 
publie utility within the meaning of 
the exemption, it does not ipso facto 
determine its activity nor does it show 
that itis not an industrial activity. 
Under the Act the learned Advocate 
contends it is the nature of the activity 
that is the test and though an organi- 
sation may have a charitable object 
it may nonetheless carry on an activity 
which comes within the term indus- 
try, nor does the distribution of profits 
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or otherwise isa crucial elementin de- 
termining whether its activities are in- 
dustrial and the undertaking an indus- 
try within the meaning of Section 2 (i). 
It is further submitted that what has 
been concentrated in all the cases cit- 
ed by the learned Advocate for the 
Appellant under the Income-tax Act is 
what was the dominant object of the 
assessee and not what it does, because 
in those cases the Courts were not con- 
cerned in determining what was the 
nature of the activities but were only 
concerned in ascertaining what was the 
dominant object. Whether these de~ 
cisions are relevant for deciding the 
question whether a dispute referred 
to is an industrial dispute under the 
Act will be dealt with presently. 


9. Before we examine the 
nature of the activities of the Federa- 
tion it will be useful to deduce the 
principles which are applicable for de- 
termining whether the activities of an 
undertaking are such as would justity 
it being treated as an industry for the 
purposes of an industrial dispute under 
the Industrial Disputes Act, 1947 (here~ 
inafter called ‘the Act’). The Act it 
may be stated makes provision for the 
investigation and settlement of indus- 
trial disputes and for certain other pur- 
poses. The meaning to be given to the 
words Industrial dispute in Sec- 
tion 2 (k), Industry in Section 2 (i), 
employer in Section 2 (g) and Work- 
men in Section 2 (s) are relevant for 
ascertaining whether an undertaking is 
an industry or otherwise. These defi- 
nitions are as follows: 

Section 2 :— 

“(g) “Employer” means — 

(i) in relation to an industry carri- 
ed on by or under the authority of 
any department of the Centrai Govern- 
ment or a State Government, the 
authority prescribed in this behalf, or 
where no authority is prescrined, the 
head of the department; 

(ii) In relation to an industry 
carried on by or on behalf of a local 
authority, the chief executive offi- 
cer of that authority; 

(i) “industry” means any business, 
trade, undertaking, manufacture or 
calling of employers and includes any 
calling service, employment, handi- 
crafts, or industrial occupation or 
avocation of workmen; 

(k) “industrial dispute” means any 
dispute or difference between em- 
ployers and employers or between em~- 
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ployers and workmen, or between 
workmen and workmen, which is con- 
nected with the employment or non- 
employment or the terms of employ- 
ment or with the conditions of labour, 
of any person; 

(s) “Workman” means any person 
(including any apprentice) employed 
in any industry to do any skilled or 
unskilled manual, supervisory, techni- 
cal or clerical work for hire or reward 
whether the termsof employment be 
express or implied, and for the purposes 
of any proceeding ' under this Act in re- 
lation to an industrial dispute, in- 
cludes any such person’ who has been 
dismissed, dischaged or retrenched in 
connection with, or as a consequence 
of, that dispute, or whose dismissal, 
discharge or retrenchment has led to 
that dispute, but does not include any 
such person — 

(i) Who is subject to the Army 
Act, 1950, or the Air Force Act, 1950, 
or the Navy (Discipline) Act, 1934; or 

. (ii) who is employed in the Police 
service or as an. officer or other em- 
ployee of a prison; or 

(iii) who is employed mainly in a 
managerial or administrative capacity; 


(iv) who, being employed in a 
supervisory capacity, draws wages ex~ 
ceeding five hundred rupees per men- 
sem or exercises, either by the nature 
of the duties attached to the office or 
by reason of the powers vested in him, 
functions mainly of a managerial 
nature.” - 

10. A cursory examination. of 
the definition of industry in Sec- 
tion 2 (j) without the assistance of the 
case law would show that it has been 
divided into 2 parts; the first is, as 
meaning any business, trade, under- 
taking, manufacture or calling of em- 
_ ployers and the second is, as including 
any calling, service, employment, 
handicraft, or industrial occupation or 
avocation cf workmen. The first part 
defines it in relation to the activities 
of the undertaking ie. the em- 
ployer while the sécond, in rela- 
tion to the nature’ of the work 
done by the employees and gives 
an extended connotation though, this 
part standing alone cannot define 
what an industry is. In either case the 
activity whether of the undertaking or 
the employees of that undertaking are 
to be determined in relation to its 
being a business, trade, undertaking, 


-In considering the 


manufacture or ‘calling of employers. 
In several cases decided by this Court, 
these definitions have been understood 
differently in their application to the 
facts and circumstances of each case 


which prompted Hidayatullah, J. as he | 


then was in the Secretary, Madras 
Gymkhana Club Employees’ Union v. 
Management of the Gymkhana Club, 
(1968) 1 SCR 742 = (AIR 1968 SC 554) 
after pointing out that the definitions 
in the Act are borrowed from other 
statutes particularly the latter part of 
the definition of ‘industry’ was taken 
from Section 4 of the Commonwealth 
Conciliation and 
which had: caused some trouble, to say. 
“Decisions rendered on these defini- 
tions (and some others very similar} 
have naturally influenced opinion mak- 
ing in this Court. The Australian cases 
in particular “have been subrosa all 
the time”. (P. 754). 


11. For the 
State of Bombay 


first time in the 


(ATR 1960 SC 610), a Hospital was held 
to be. an industry within the meaning 
of Section 2 (i) of the Act. That was a 
case in which the Hospital was run 
by the Government. A distinction was 
sought to be made between. the activi- 


Arbitration Act,- 


v. The Hospital 
Mazdoor Sabha, (1960) 2 SCR 866 = . 


| 





ties of the Government in its Regal or . 


sovereign sphere and other activities 
which were undertaken in the socio 
economic progress of the country as 


-beneficial-measures. The former were 


held not to come within the ambit of 
Section 2 (j) while it was said that it 
would be incongruous and contradic- 
tory to suggest that the. latter activi- 
ties should be exempted from the 
operation of the Act which in sub- 
stance is a very important beneficial 
measures: in itself. This latter con- 
clusion was sought to be supported by 
a reference to the definition of em- 
ployer in S. 2 (g) (i) as meaning “in re- 
lation to an industry carried 
on: by or under the authority of any 
Department of the Central 
Government or State Government 
authority prescribed in this behalf, or 
where no authority is prescribed the 
Head of the Department”. This defi- 
nition Gajendragadkar, J. as he then 
was said “clearly indicates that the 
legislature intended the application of 
the Act to activities of the Govern- 
ment which fall within Section 2 (j). 
question as to 
whether the group of hospitals run 
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Wise insboteloeswenete undoubtedly for the 


“purpose of giving’ medical relief to. 


the citizens and for helping to impart 
medical education” are an undertaking 


or not, it would be pertinent to en-- 


quire - whether an “activity of: a like 
nature would be an undertaking if it is 
carried on by a private citizen or a 
group of private citizens. There is 
no doubt that if a “Hospital is rim by 
private citizens for profit it “would be 
an undertaking very much like the 
trade or business in 
tional sense. We have already stated 
that the presence of profit motive is 


not “essential for bringing an under-. 


taking within Section 2 (i. Even 
where no profits are earned or even 
where it is run without charging fees 
it was considered to be an undertak- 
ing . because it is the character of the 
activities involved in running the 
-Hospital which brings the institution 
of the Hospital within the meaning of 
Section 2 (i). The several attributes 
which are necessary to constitute 
the activity into an undertaking analo- 
gous to trade or .business have been 
stated though the difficulty of setting 
out all the possible attributes definitely 
or exhaustively was recognised, and 
as a working principle it was sta- 
ted that (a) an activity is sys- 
tematically or habitually under- 
taken for the production or distribution 
of goods or for the : 
material services.to the community at 
large or a part of such community 
with the help of employees is an under- 
taking: (b) such an activity generally 
involves the co-operation of the em- 
ployer and the employees with the 
object of satisfying material human 
needs: (c) it must be organised or 
arranged in a manner in which trade 
or business is generally organised or 
arranged; (d) it must not be casual, nor 
must it be for oneself nor for pleasure. 
After setting the aforesaid it was also 
observed that “the manner in which 


the activity in question is organised - 


or arranged, the condition of the 
co-operation between employer and the 
employee necessary forits success and 
its object to render material service to 


the community can be regarded as . 


some of the features which are distinc- 

tive of activities to which Section 2 

(j) applies”. This decision also con- 

sidered the question whether any quid 

pro quo was necessary for bringing an 

activity under Sec. 2 (j) and it was held 
1972 SC./49 IV G—4 


their conven-. 


rendering of 


that no such element was involved. 
This case was considered to be on the 
verge as taking an extreme view in 
the Madras. Gymkhana Club case, 
1968-1 SCR 742 = (AIR 1968 SC 554) 


-to which one of us Vaidialingam, J., 
-was a party. — 


12. The Gymkhana Club case, 
1968-1 SCR 742 = (AIR 1968 SC 554) 
reviewed the previous case law in D. 
N. Banerji v. P. R. Mukherjee, 1953 
SCR 302 = (ATR 1953 SC 58): Baroda 
Borough Municipality, v. Its Workmen, 
1957 SCR 33 = (AIR 1957 SC 110); 
The Corporation of the. City of 
Nagpur v. Its Employees, (1960) 2 SCR 
942 = (AIR 1960 SC 675); University 
of Delhi v. Ram Nath, (1964) 2 SCR 
703 = (AIR 1963 SC 1873)? The 
Ahmedabad Textile Industry’s Re- 
search Association v. The State of 
Bombay, 1961-2 SCR 480 = (AIR 
1961 SC 484); (Association Case), The 
National Union of Commercial Em- 
ployees v. M. P. Meher, Industrial Tri- 
bunal, Bombay, 1962 Supp (3) SCR 
157 = (AIR 1962 SC 1080), (the 
Solicitor case,), Harinagar Cane Farm 
v. State of Bihar, 1964-2 SCR 458 = 
(AIR 1964 SC 903); State of Bombay 
v. The Hospital Mazdoor Sabha, 1960-2 
SCR 866 =(AIR 1960 SC 610), to as- 
certain the criteria for determining 
what an ‘industrial dispute’ under Sec- 
tion 2 (k) and an ‘Industry’ under Sec- 
tion 2 (j) of the Act is for the purpose 
of a reference of a dispute between 


-employer and employee under Sec- 


tion 10 (1) of the Act.: Hidayatullah, 
J. as he then was, thought that the 
changes made in the meaning of the 
expression used in the definition 
of industry: in the Act by the 
several decisions referred to therein 
‘disclosed:a procrustean approach to the 
‘problem,’ and that “too much insist- 


ence upon -patnership between em- 


ployers and employees is evident in 
the Solicitors case and too little in As- 
sociation’s case” (pages 751-752). In the 
Association case which was a Research 
Association maintained by the Textile 
Industry and employing technical and 
other staff, the tests for determining 
whether the activities of the Associa- 
tion could be construed as an indus- 
try as laid down in the Hospital case 
were repeated and applied. It was 
pointed out that for the first time in 
that case, namely the Association case 
“a fresh test was added that as the em- 
ployees had no rights in the results of 


= 
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their labour or in the nature of business 
and trade, the partnership is only asso- 
ciation between the employer and ` em- 
ployee”. Further after setting out the 
various facets of the relationship of 
employers and employees and the need 
to correlate this to an industry it was 
Observed at page 752, “stated broadly 


the definition of ‘industrial dispute’. 


contains two limitations. Firstly, the 
adjective ‘industrial relates the dis- 
pute to an industry as defined in the 
Act and, secondly, the definition ex- 
pressly states that not disputes and 
differences of all sorts but only those 
which bear upon the relationship of 
employers and workmen and the terms 
of employment and conditions of labour 
are cdntemplated”. It was also point- 
ed out at page 755 that “The princi- 
ples so far settled come to this. Every 
human activity in which enters the 
relationship of employers and em- 
ployees, is not necessarily creative of 
an industry. Personal services ren- 
dered by domestic and other servants, 
administrative services of public offi- 
cials, service in aid of occupations of 
professional men, such as doctors and 


in the denotation of the term ‘industry’. 
Primarily, therefore, industrial dis- 
putes occur when the operation under- 
taken rests upon co-operation between 
employers and employees with a view 
to production and distribution of 
material goods, in other words, 
wealth, but they may arise also in 
cases where the co-operation is to 
produce material services. The normal 
cases are those in which the produc- 
tion or distribution is of material goods 
or wealth and they will fall within the 
expressions trade, business and manu- 
facture”. Again at page 756, the prin- 
ciple was summed up’ thus: “It is, 
therefore, clear that before the work 
engaged in can be described as an 
industry, it must bear the definite 
character of ‘trade’ or ‘business’ or 
‘manufacture’ or ‘calling’ or must be 
capable of being described as an under- 
taking resulting in material goods or 
material services”. In this context the 
meaning of the word ‘trade’ was con- 
sidered to bear the meaning given in 
the Halsbury’s Laws of England as (a) 
exchange of goods for goods or goods 
for money; (b) any business carried on 
with a view to profit, whether manual 
or mercantile, as distinguished from 


the liberal arts or learned professions 
and from agriculture; and business 
means an enterprise which is an oc- 
cupation as distinguished from plea- 
sure, Manufacture is a kind of pro- 
ductive industry in which the making 
of articles or material (often on a large 
scale) is by physical labour or mechani- 
cal power. Calling denotes the follow- 
ing of a profession or trade”. The word 
‘undertaking’ which is the most elastic 
was given as ‘any . business or any 
work or project which one engages in 
or attempts as an enterprise analogous 
to business or ‘trade’. This test was said 
to have been laid down in Banerji’s 
case, and followed in the Baroda 
Borough Municipality case, and it was 
observed that “Its extension in the 
Corporation case was unfortunate and 
contradicted the earlier cases”. Even 
where the activity is considered to be 
an industry the second question which 
arises is the nature of the work which. 
the employees render. The work must 
be productive and workman must be 
following an employment, calling or 
industrial avocation and are not work- 
ing in a managerial capacity nor are 
they highly paid supervisors. It is also 
not necessary that the workmen should 
receive a share though there may be 
occasions when he may receive a share 
of the produce as part of their wages 
or as bonus as a benefit. 


13. Applying the aforesaid 
tests it was held that after the first 
part of the definition and the essential 
character of the Club is taken into con- 
sideration, the activity of the Club can- 
not be described as a ‘trade’, ‘business’, 
or ‘manufacture’ and the running of 
the club is not a ‘calling” of the Res- 
pondent Club or its managing commit- 
tee; nor can the Club be said’ to exist 
for its members though occasionally 
Strangers take benefit from its 
services. It was pointed out that even 
after the admission of guests the club 
remains the members self-serving - 
institution, and while no doubt the 
material needs or wants of a section of 
the community is catered for, this is 
not enough, but that must be done as 
part of trade or business or as an 
undertaking analogous to trade or busi- 
ness, which element was found to be 
completely missing in a ‘members’ 
club. In the end in answer to the con- 
tention that the case of the Club is 
indistinguishable from the Hospital 





1972 


case, it was said “That case is one 
which may be said to be on the verge. 
There are reasons to think that it took 
the extreme view of an industry” and 
that the case of a ‘members’ club is 
beyond even the confines established 
by that case”. 


_ 14. The Gymkhana case, 1968-1 
SCR 742 = (AIR 1968 SC 554) was 
referred to in the Cricket Club of India 
Ltd. v. The Bombay Labour Union, 
1969-1 SCR 600 = (AIR 1969 SC 276). 
In that case a preliminary objection 
was taken on behalf of the Club that 
it was not an industry and the provi- 
sions of the Act were not applicable to 
it, so that a reference under Sec. 10 
was not competent. The Tribunal re- 
fected this objection against which the 
Club came in appeal before this Court. 
It may be noticed that the Appellant 
was Registered under the Indian Com- 
panies Act 1913 with the objects set 
out in paragraph 3, clauses (a), (c), (d), 
(g), (1), and (na) of the Memorandum 
of Association of the Club. The Gym- 
_khana Club case was sought to be dis- 
tinguished on the ground that the acti- 
vities of encouraging and promoting 
the game of Cricket in India and else- 
where mentioned in clause (a), financ- 
ing and assisting in financing visits of 
foreign teams and of visits of Indian 
teams to foreign countries in cl. (c), 
organising and promoting or assisting 
in the organisation or promotion of 
provincial Cricket Associations and 
Inter-Provincial Tournaments in cl. (d) 
etc. are not activities which should 
form part of a social or recreational 
Club. This Court found that the Ap- 
pellant was a Club of members organi- 
sed with the primary object of encour- 
aging sports and games; that the 
income earned by the Club from invest- 
ments of immovable properties could 
not be held to be income that accrued 
to it with the aid and co-operation of 
the employees. From the evidence it 
was clear that in effect no employees 
of the Club were engaged in looking 
after the buildings which were let out 
for use as shops and offices; that the 
facility of residential accommodation 
provided by the Club could not be said 
to be in the nature of keeping a Hotel 
as this facility was provided exclusive- 
ly for members of the Club at much 
lower charges than those prevailing in 
the city with comparable accommoda- 
tion; that the catering provided in the 
refreshment room of the Club was also 
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confined to the members of the Club 
only. No outsider is allowed to take 
advantage of this facility, and the bye- 
laws of the Club lay down that even if 
a guest was introduced by a Member, 
the guest is not entitled to pay for any 
refreshment served to him: that al- 
though large parties were held at the 
Club where catering was provided by 
the Club and non-Members attended 
such parties, these facilities were in 
fact provided at the instance cf the 
Members of the Club; nor was there 
any evidence that a large number of 
such parties were held for drawing an 
inference that holding such parties was 
a systematic arrangement by which 
the Club was attempting to make 
profits. The catering facilities to mem- 
bers and outsiders at the stalls 
at the time of tournament were so pro- 
vided only twice a year and at con- 
cessional rates and could not therefore 
be said to be for the purpose of carry- 
ing on an activity for selling snacks 
and soft drinks to outsiders; but is 
really intended as provision of a faci- 
lity to persons participating in or 
coming to watch the tournaments in 
order that these may run successful- 
ly. It appears that the test matches 
were held in the Stadium of the Club. 
It also appears that the Club was mak- 
ing a large income therefrom. Of the 
17 matches held there during the 
the period, each match netted nearly 
2 lakhs. Even so, it was held that 
holding of test matches or the cater- 
ing provided in the stalls at the time 
of these matches was a subsidiary pur- 
pose to the promotion and encourage- 
ment of the persons whose interest in 
the game of Cricket was not systema- 
tic and consequently was not in the 
nature of carrying on trade or business 
but were activities in the promotion of 
the game of cricket. The income deriv- 
ed from all these activities was inci- 
dental which income was later utilised 
for the purpose of fulfilling its other 
objects as incorporated in the Memo- 
randum of Association. 


15. After setting out and exa- 
mining in detail the object and the pur- 
poses for which the Club came into 
existence and the Stadium was con- 
structed and used, Bhargava, J. at 
page 613 observed on behalf of the 
Court: 

‘In these circumstances we are 
not inclined to accept the submission 
made on behalf of the workmen that 
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this activity by the Club is an under- 


taking in the nature of trade or busi- 
ness. It is, in fact,.an activity in the 
course of promotion, of the game of 
cricket and it is incidental that the 
Club is able to make an income on 
these few occasions -which income is 
later utilised for the purpose of fulfill- 
_ ing its other objects as incorporated in 
the Memorandum of Association”. 


It was also sought to be contended that 
the Club’ was registered under the 
Indian Companies Act, 1913, unlike the 
Madras Gymkhana Club and consequ- 
ently the effect of this incorporation in 
law was that the Club became an en- 
tity separate and distinct from its 
Members, so that, in providing cater- 
ing facilities, the Club, as a separate 
legal entity, was entering into transac- 
tions with the Members who were dis- 
tinct from the Club itself. This con- 
tention was not considered to be of 
importance even by the Tribunal itself 
with which this Court agreed on the 
ground that, what has to be seen is 
the nature of the activity _in fact and 
in substance. In fact it was found 
that the club was not constituted for 
the purposes of carrying on business; 
there are no shareholders, no dividends 
are declared and no distribution of 
profits takes place. The admission 
to the Club is by payment of admission 
fee and not by purchase of shares. 
Even this admission is subject to 
balloting. The membership is not trans- 
ferable like the right of shareholders 
and the expulsion of the member under 
certain circumstances when he loses 
-his right are features which never 
exist in the case of a shareholder hold- 
ing shares in a Limited Company. In 
these circumstances the Club was not 
considered as. a separate legal entity 
as a Limited Company: carrying on 
business. 


16. The Madras Gymkhana 
Club, 1968-1 SCR 742 = (AIR 1968 SC 
554) as well as the Cricket Club, 1969- 
1 SCR 600 = (AIR, 1969 SC 276) cases 
were again considered by a larger 
Bench of six Judges of this Court in 
Management of Safdarjung Hospital. 
New Delhi v. Kuldip Singh Sethi, 
1971-1 SCR 177 = (AIR 1970 SC 1407) 
when the previous. case law was also 
reviewed. In that case this Court was 
considering whether Safdarjung Hos- 
pital, the Tuberculosis Hospital and 
the Kurji Holy Family Hospital were 





AIR, 


industry for the purposes of reference 
under Sec, 10 (1) (d) of the Act. 

17. In the Safdarjung Hospital 
case 1971-1 SCR 177 = (AIR 1970 SC 
1407) the Hospital Mazdoor. Sabha case 
1960-2 SCR 866 = (AIR 1960 SC 610} 
again loomed large because on the 
facts and the circumstances of that 
case the principles stated therein would 
have been applicable, if it was consi~ 
dered to be good law. But as earlier 
stated certain criteria and tests which 
were laid down in the Gymkhana case 
1968-1 SCR. 742 = (AIR 1968 SC 554} 
were logically extended to this case 
and in doing so the extreme view 
taken in the Hospital case was held to 
be not justified. What was considered 
in the Safdarjung case was “whether 
a hospital can be considered to fall 
within the concept of industry in the 
Industrial Disputes Act and whether 
all Hospitals of whatever description 
can be covered by the concept of only 
ae, Hospitals . under special condi- 

ons’ 


18. We have navies set out the 
relevant passages in the Gymkhana 
case, 1968-1 SCR 742=(AIR 1968 SC ` 
554) which laid down the criteria for 
determining the .various . activities 
which would determine whether the 
undertaking is an industry within the 
meaning of S. 2 (i). Hidayatullah, C.J., _ 
in the Gymkhana case, 1968-1 SCR 742 
= (AIR 1968 SC 554) after referring 
to the two notions of the definition 
—the first part dealing with what it 
means and the second part with what 
it includes, summed up the conclusion 
aa following passage at pages 753- 

54: 

“If the activity can be described 
as an industry with reference to the 
occupation of the employers, the ambit 
of the industry, under the force of the 
second part, takes in the different 
kinds of activity of the employees men- 
tioned in the second part. But the 
second part standing alone cannot de- 
fine ‘industry’...... By the inclusive 
part of the definition the labour force 
employed in an industry is made an 
integral part of the industry for pur- 
poses of industrial disputes although 
industry is ordinarily something which 
employers create or undertake”. 

The learnea Chief Justice thought that 

the above observations in the Gym- 
khana Club case needed to be some~ 
what qualified. It was pointed out by 
a reference to the definition of indus- 





1972 


try in Sec. 4.0f the Commonwealth 
Conciliation and Arbitration. Act of 
Australia that the two definitions were 
worded differently though -the purport 
of both is the same. It was however 
thought that it was not necessary to 
view each definition in two parts. At 
page 184 it was observed: ' 


_ “The definition read- as a whole 
denotes a collective enterprise in which 
employers and employees are associat- 


ed. It does not exist either by em-. 


ployers alone or by employees alone. 
It exists only when there is a rela- 
tionship between employers and em- 
ployees, the former engaged in busi- 
ness, trade, undertaking, manufacture 
or calling of employers and the latter 
engaged in any calling, service, em- 
ployment, handicraft or industrial oc- 
cupation or avocation. There must 
therefore, be an enterprise in which 
the employers follow their avocations 
as detailed in the definition and em- 
ploy workmen who follow one of the 
avocations detailed for workmen. The 
definition no doubt seeks. to define 
‘industry’ with reference to employers’ 
occupation but includes the employees, 
for without the two there can be no 
industry. An industry is only to be 
found when there are employers and 
employees, the former relying upon 
services of the latter to fulfil their own 
occupations”. 


After setting out the passages to which 
references have been made while exa- 
mining the Gymkhana case it was 
again pointed out that when Lord 
Wright said that ‘trade’ is a term of 
widest scope, it was true but “the word 
as used in the statute must be distin- 
guished from professions although 
even professions have ‘trade-unions’. 
The word ‘trade’ includes persons ina 
line of business in which persons are 
employed as workmen”. Similarly it 
was pointed out that “Business too is 
a word of wide import. In one sense 
it includes all occupations and profes- 
sions. But in the collocation of the 
terms and their definitions these terms 
have a definite economic content of a 
particular type and on the authorities 
of this Court have been uniformly ac- 
cepted as: excluding professions and 
are only concerned with the produc- 
tion, distribution and consumption of 
wealth and the production and availa- 
bility of material services. Industry 
has thus been accepted to mean only 
trade and business, manufacture, or 
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undertaking analogous to trade or busi- 
ness for the production of material 
goods or wealth and material servi- 
ces”. 

What is meant by material services, 
was also explained thus at page 187: 

“Material services are not services 
which depend wholly or largely upon 
the contribution of professional know- 
ledge, skill or dexterity for the pro- 
duction of a result, Such services being 
given individually and by individuals 
are services no doubt but not material 
Services ......... Material services in- 
volve an activity carried on through 
co-operation between employers and 
employees to provide the community 
with the use of something...... „but the 
emphasis is not on what these men 
do but upon the productivity of a ser- 
vice organised as an industry and com- 
mercially valuable ...... It is the pro- 
duction of this something which is des- 
cribed as the production of material 
services”. 

19. A contention was however 
urged that the word ‘trade’ and ‘work-~ 
men’ ought not to be given a narrow 
meaning but it was pointed out that 
the reasons for some of the cases deci- 
ded by this Court lay in the kind of 
establishment which were sought to be 
explained and elucidated. At page 188 
the following observations are worthy 
of note: 

“It therefore, follows that before 
an industrial dispute can be raised he- 
tween employers and their employees 
or between employers and employers 
or between employees and employees 
in relation to the employment or non- 
employment or the terms of employ- 
ment or with the conditions of labour 
of any person, there must be first esta- 


-blished a relationship of employers and 


employees associating together, the 
former following a trade, business, 
manufacture, undertaking or calling of 
employers in the production of mate- 
Yial services and the latter following 
any calling, service, employment, 
handicraft, or industrial occupation or 
avocation of workmen in aid of the 
employers’ enterprise. It is:not neces- 
sary that there must be a profit motive 
but the enterprise must be analogous 
to trade or business in a commercial 
serse’’, i 


Though it was considered unnecessary 
to refer to the earlier cases as they 


were all referred to in the Gymkhana . 


Club case, 1968-1 SCR 742=(AIR 1968 


pea 
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,SC 554) the following propositions 
' which were deduced from them have 
been summed up at page 189: 


a ae before the work engaged 
in can be described as an industry, it 
must, bear the definite character of 
‘trade’ or ‘business’ or ‘manufacture’ or 
‘calling’ or must be capable of being 
described as an undertaking resulting 
in material goods or material services”. 
Thereafter the Hospital Mazdoor Sabha 


‘ease 1960-2 SCR 866 = (AIR 1960SC 


610) was closely considered and while 
doing soit was said that ‘if a hospital, 
nursing home or dispensary is run as 
a business in a commercial way there 
may be found elements of an industry 
there. Then the hospital is more than 
a place where persons can get treated 
for their ailment. It becomes a busi- 
ness”. It was further pointed out that 
in the Hospital Mazdoor Sabha case, 
hospitals run by Government and even 
bya private association, not on com- 
mercial lines but on charitable lines or 
as part of the functions of Government 
Department of Health were held in- 
cluded in the definition of industry. 
The reason given was that the second 
part of the definition of industry con- 
tained an extension of the first part by 
including other items of industry. But 
tbis, the learned Chief Justice said was 
not correct because “the first and the 
second parts of the definition are not 
to be read in isolation as if they 
were different industries but only as 
aspects of the occupation of employers 
and employees in an industry. They 
are two counterparts in one indus- 
try. The case proceeds on the 
assumption that there need not be 
an economic activity since employ- 
ment of capital .and profit motive 
were considered , unessential. It is 
an erroneous assumption that an 
economic activity must be related to 
capital and profit-making alone. An 
economic activity can exist without the 
presence of both. Having rejected the 
true test applied in other cases before, 
the test applied was ‘can such activity 
be carried on by private individuals or 
group of individuals’? Holding that a 
hospital could be run as a business pro- 
position and for profit, it was held that 
a hospital run by Government with- 
out profit must bear the same charac- 
ter. With respect, we do not consider 
this to be the right test. That test was 
employed to distinguish between the 
administrative functions of Govern- 
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ment but it cannot be used in this con- 
text. When it was emphasised in the 
same case that the activity must be 
analogous to business and trade and 
that it must be productive of goods or 
their distribution or for producing 
material services to the community at 
large or a part of it, there was no room 
for the other proposition that private- 
ly run hospitals may in certain circum- 
stances be regarded as industries”. 


20. Tt may be noticed that iņ 


the Safdarjung Hospital case, 1971-1 
SCR 177 =. (AIR 1970 SC 1407) apart 
from the case of the Safdarjung Hos- 
pital two other appeals were being 
considered, namely one relating to 
Tuberculosis Hospital and the other to 
Kurii Holy Family Hospital. In so far 
Safdarjung Hospital is concerned, it 
was held that it was “not embarked on 
an economic activity which can be said 
to be analogous to trade or business. 
There is no evidence that it is more 
than a place where persons can get 
treated. This is a part of the functions 
of Government and the Hospital is run 
as a Department of Government. It 
cannot therefore, be said to be an in- 
dustry”. The Tuberculosis Hospital was 
said to be wholly charitable and a re- 
search institute the dominant purpose 
of which was research and training but 
as research and training cannot be 
given without beds in a hospital, the 
hospital was being run. The treatment 
was therefore, part of the research and 
trade. As such it was not considered 
to be an industry. The object of the 
Kurji Holy Family Hospital was found 
to be entirely charitable. It also car- 
ries on work of training, research and 
treatment and the distribution of sur- 
plus profit if any was prohibited. That 
was also not considered to be an indus- 
try. We refer to these two cases parti- 
cularly because a good deal of argu- 
ment has been addressed to us in sup- 
port of the proposition that where the 
object of an institution is for a chari- 
table purpose that would exclude its 
activity from coming within the defi- 
nition of an industry under S. 2 (i) 
that in the two particular instances the 
Hospitals were charitable institutions 
and therefore it was contended that 
merely on that ground they were not 
an industry. In these three cases it was 
found that none of them carry on an 
economic activity analogous to trade 
or business. The criteria that in the 
two latter hospitals the object was 
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charitable does not appear to have 
been the sole test for concluding that 
they were not industries. In one case 
the dominant activity was research and 
training which necessarily involved 
treatment also. In the other case though 
the activity it carried on was training, 
research and treatment, the distribu- 
tion of surplus as profit was prohibit- 
ed. The cumulative effect of these 


activities and the nature of such acti-~ 


vities determined the question whether 
these institutions were an industry or 
not, not that because their respective 
objects were charitable, that alone was 
considered to be the criteria for not 
considering it as an industry. 


21. The cases of charitable ob- 
ject which were referred to hy the 
learned Advocate for the Appellant 
were concerned with the direct appli- 
cation of Sec. 4, sub-sec. 3 (i) of the 
Income tax Act 1922 (hereinafter 
referred to as ‘the Income-tax Act’) 
which exempted income derived from 
property held under Trust or other 
legal obligation wholly for charitable 
purpose on the basis that charitable 
purpose included relief of the poor...... 
and the advancement of any other ob- 
ject of the public utility. The defini- 
tion had therefore to be satisfied by 
the character of the Association and its 
activities. No doubt the words advance- 
ment of other purposes of general 
public utility in the definition of Sec- 
tion were very wide and were appli- 
ed in Trustees of Tribune Press, 
Lahore v. Commissioner of Income- 
tax, 66 Ind App 241 = (AIR 1939 
PC 208) as their Lordships later 
explained in All India Spinners’ Asso- 
ciation of Mirzapur, Ahmedabad v. 
Commissioner of Income-tax, 71 Ind 
App. 159 = (AIR 1944 PC 88), “with- 
out any very precise definition to the 
production of the newspaper in ques- 
tion under the conditions fixed by the 
Testator’s will’. The Privy Council 
had in the Tribune case stated “that 
the object of the paper may fairlv be 
described as ‘the object of supplying 
the province with an organ of educat- 
ed public opinion’” and that “it should 
prima facie be held to be an object of 
general public utility”. These words 
their Lordships thought in the All 
India Spinners’ Association excluded 
the object of private grain, such as an 
undertaking for commercial profit, 
though all the same it would subserve 
general public utility. 
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22. In the Tribune case 66 Ind 
App 241 = (AIR 1939 PC 208) the 
printing and publication of the news- 
paper which was not carried on for 
private profit to any person was held 
by the Privy Council to be a charita- 
ble object of general public utility 
although the newspaper charged 
its readers and advertisers at the 
ordinary commercial rates. It would 
therefore appear that’ a commer- 
cial organisation run for profit 
is not necessarily excluded from 
the exemption under the Income tax 
Act if its object was the accomplish- 
ment of a charitable purpose. In the 
All India Spinners’ Association case, 
71 Ind App 159 = (AIR 1944 PC 88). 
Lord Wright explained the difference 
between the English Law of charity 
which was largely influenced by Lord 
Macnaghten’s definition in Commis- 
sioners for Special Purposes of Income- 
tax v. Pemsel, 1891 AC 531 at p. 583 
and 8.4 (3) (i) of the Income-tax Act. 
Under the English law decisions on “the 
law of charities are not based on de- 
finite and precise statutory provisions” 
but were spelled from a list of charit- 
able objects contained in the preamble 
of Act of 43 Elizabeth (1601) and in 
doing so they made liberal use of an- 
alogies, so that the modern English 
law can only be ascertained by con- 
sidering a mass of particular decisions 
often difficult to reconcile. The differ- 
ence in language of the definition given 
by Lord Macnaghten of ‘other purposes 
beneficial to the community’ and the 
inclusion in the Indian Act of the word 
‘public’ gives a wider scope to the 
Indian Act. The Indian Act it was said 
gives a clear and succinct . definition 
which must be construed according to 
its actual language and meaning and 
consequently English decisions have 
no binding authority on its construc- 
tion and though they may sometimes 
afford help or guidance cannot relieve 
the Indian Courts from the responsibi- 
lity əf applying the Act, in the parti- 
cular circumstances that emerge under 
conditions of Indian life. In the All 
India Spinners’ Association case also 
the activity was a commercial activity 
frcm which profits were derived, and’ 
since the primary object was charita- 
ble namely relief to the poor that was 
considered prima facie to satisfy the 
statute. It was also held that there was 
good ground for holding that the pur- 
pose of the Association included the 
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advancement of other general publie 
utility which words though wider were 
left by their Lordships for considera- 
tion on other occasions. 


23. Tt is true that In the Com- 
missioner of Income-tax, Madras v. 
Andhra Chamber of Commerce. 1965-1 
SCR 565 = (AIR 1965 SC 1281) this 
Court held that the main object of the 
Chamber of promotion of trade and 
commerce was an object of general 
public utility, as not only the trading 
class but the whole country would 
benefit by it. What was sought to be 
contended there was that the benefit 
must include all mankind which was 
not considered to be. necessary for 
satisfying the definition in S. 4 (3) (i) 
of the Income tax Act. But it was suf- 
ficient, if the intention’ was to benefit 
a section of the public as distinguish- 
ed from specified individuals. This case 
is not an authority ‘for the proposition 
that if the activity is commercial 
though the object charitable, it does 
not satisfy the definition under S. 4 (3) 
(i) of the Act. Even the: decision of the 
Andhra Pradesh High Court in the 
Hyderabad Stock Exchange Ltd. v. 
Commissioner of Income-tax, A. P. 66 
ITR 195 = (AIR 1969 Andh Pra 4) to 
which one of us (Jaganmohan Reddy J.) 
was a party took the matter no further. 
It was held there following the Andhra 
Chamber of Commerce case that the 
Hyderabad Stock Exchange served an 
object of general public utility which 
was not only to further the. interests 
both of the brokers and dealers but 
also ofthe public interested in securi- 
ties to assist, regulate and control- the 
trade in securities, to maintain high 
standards of commercial honour and 
integrity, to promote and inculcate 
honourable practices; trade and busi- 
ness etc. In the Commissioner of 
Income-tax West Bengal v. Bengal 
Home Industries Association, (1963) 48 
ITR 181 (Cal) Mitter and Ray, JJ. as 
they then were referred to the three 
principles deduced in Commissioner of 
Inland Revenue v. City of Glasgow 
Police Athletical Association, (1953) 
34 Tax Cas 76 by Lord Cohen from 
English cases and applied them to the 
facts of that case to ascertain whether 
any Association formed to promote and 
develop Home Industries, arts and 
crafts in the Presidency of Bengal was 
a public charitable institution and as 
such entitled to exemption under Sec- 
tion 4 (3) (i) of the Income tax Act. it 
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is contended by the learned Advocate 
for the Appellant that the Andhra 
Chamber of Commerce case illustrates 
the first principle, the Bombay Panira- 
pole v. The Workmen, Civil Appeal 
No. 1331 of 1966, D/- 16-8-1971 (report~ 
ed in ATR 1971 SC 2422), illustrates the 
second principle and the Ahmedabad 
Textile Research Association case, 


. 1961-2 SCR 480 = (AIR 1961 SC 484), 


the third principle. What the House 
of Lords were considering in the case 
of City of Glasgow Police Athletical 
Association was, where an Association 
has two purposes one charitable and 
the other not and if the two purposes 
are such and so related that the non- 
charitable purpose cannot be regarded 
as incidental to the other, the Associa- 
tion is not a body established for chari- 
table purposes only. 


24, We had occasion to point 
out during the course of the argument 
of the learned Advocate for the Appel- 
lant that the cases under the Income- 
tax Act are of little assistance in deter- 
mining whether an organisation, asso- 
ciation or undertaking is an industry 
notwithstanding the fact that its main 
object is charitable. There is-no doubt 
and it has not been denied by the 
learned Advocate for the Respondent 
that the object of the Federation and 
even for that matter if it is the main 
object, subserves general public utility 
and therefore charitable. But never- 
theless its activity may be commercial 
so as to satisfy the definition of an 
‘industry’ as explained and elucidated 
in the latter cases of this Court parti- 
cularly that in the Safdarjung Hospital 
case, 1971-1 SCR 177 = (AIR 1970 SC 
1407).. We could therefore envisage an 
institution having its aims and -objects 
charitable, and yet its activities could 
bring it within the definition of In- 
dustry in S. 2 (j). The Tribune, 66 Ind 
App 241 = (AIR 1939 PC 208) and the . 
All India Spinners’ Association 71 
Ind App 159 = (AIR 1944 PC 88) cases 
would have illustrated this if a question 
had arisen under the Act. In so far 
as a decision under the Act is concern- 
ed that is illustrated by the case recent- 
ly decided:in the Bombay Panjrapole 
case, Civil Appeal No. 1331 of 1966, 
D/- 16-8-1971 =(reported in AIR 1971 
SC 2422) to which one of us (Jagan- 
mohan Reddy, J.) was a party. In that 
case the Bombay Panijrapole was un- 
doubtedly brought into existence for 
charitable purposes namely for esta- 
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blishing a Panjrapole for keeping of 
stray, sick and infirm cattle and other 
animals and for protecting their lives. 
This endowment had been made as 
long ago as 18th October, 1834 to put 
a stop to the practice of killing of 
stray dogs by the sepoys of the East 
India Company and subsequently seve- 
ral deeds were executed one in 1850., 
another in 1871 and ultimately it was 
declared an infirmary under the Pre- 
vention of Cruelty to Animals Act 
(TX of 1890). The activities of the 
Panirapole expanded considerably 
over the years and it had branches, 
apart from Bombay at three other 
places. The expansion of these activi- 
ties resulted in its selling milk on a 
large scale and earning huge profits. 
While no doubt none of the cattle was 
sold and except perhaps a stud bull or 
two, none were purchased. Neverthe- 
less it was held that the Managing 
Committee of the Trustees had decid- 
ed sometime early to upgrade the infirm 
cattle and rear them into good animals 
so as to get good and pure milk for. the 
inmates of the Panjrapole. In fact the 
upgrading was to such an extent that 
the milk yielded was far in excess for 
the inmates of the Panjrapole. Al- 
though the sale proceeds of the milk 
were never utilised nor meant for the 
benefit of the donors or trustees, the 
very production of it in such large 
bulk wholly unrelated to the needs of 
the sick cattle showed that the institu- 
tion was pursuing an activity with the 
central idea of obtaining a steady in- 
come therefrom. Mitter, J. who spoke 
for the Court observed :— 


“In our view, the facts justifiably 
fead to the conclusion that the In- 
stitution deliberately diversified its 
objects from only tending to the sick, 
infirm or unwanted cattle by -adopt- 
ing the policy of keeping cattle not 
merely for their own sake but for the 
sake of improving the cattle popula- 
tion committed to its care with an eye 
to serve human beings by making large 
quantities of good milk available to 
them and thereby getting an income 
which would augment its resources. 
It pursued its policy just as any dairy 
owner would by having a few good 
quality bulls to impregnate the cows 
and thereby ensuring a steady produc- 
tion of milk and also improve the 
. quality of progeny”. 


25. On these facts and after con- 
sidering the several decisions refer- 
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red to by us earlier as also the cases 
of Lalit Hari Ayurvedic College 
Pharmacy v. Its Workers’ Union, AIR 
1960 SC 1261, The Workmen employed 
in the Madras Pinirapole v. Madras 
Pinjrapole, 1962-2 Lab LJ 472 = (AIR 
1963 Mad 89), it was held that it was 
an industry, having regard to the vari- 
ous activities which it carried out parti- 
cularly having regard to the fact (a) 
that the value of the milk supplied to 
the sick and infirm cattle was infini- 
tesimal compared to that sold in the 
market; (b) The expenses incurred in 
connection with the treatment of sick 
and infirm animals was also negligible 


‘compared to the total expenses of the 


institution. (c) The number of men em- 
ployed for such treatment was very 
small at all times. The mere fact there- 
fore that the Pinjrapole never purchas- 
ed milch cows and never purchased 
stud bulls except for one made no 
difference to the question as to whether 
their activity of maintaining cows and 
bulls could only be considered as an 
investment. 


26. A reference was also given 
to Section 32 (5) of the Payment of 
Bonus Act in which Chambers of Com- 
merce and certain other organisations 
with charitable purpose were excluded 
as showing that the legislature wanted 
to exempt them and this indicated that 
they are not. industries. We do not 
think any such inference would arise 
nor can this provision be of help in 
the construction of Section 2 (i) of the 
Act. -There is in our view force in the 


- contention of the learned Advocate for 


the Respondent that the exclusion o 
certain undertakings was a legislative 
policy either because they would have 
been included otherwise by the ap- 
plication of that Act to them or by 
way of abundant caution. 


27. It appears to us that the 
tests for determining whether a dis- 
pute is an industrial dispute, or not 
have been enunciated and the principles 
crystallised as a result of the several 
decisions of this Court which is what 
are applicable to this case. There is 
therefore no warrant to allow any other 
element to be added to the criteria laid 
down for determining what an indus- 
try is. In our view the linch-pin of 
the definition of industry is to ascer- 
tain the systematice activity which the 
organisation is discharging namely 
whether it partakes the nature of a 
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business or trade, or is an undertak- 
ing or manufacture or calling of em- 
ployers. If it is that and there is 
co-operation. of the employer and the 
employee resulting in the production 
of material services, it is an industry 
notwithstanding that its objects are 
charitable or that it does not make 
profit or even where profits are made, 
they are not distributed among the 
members. 


28. It now remains to be seen 
whether the Federation is an industry 
within the meaning of Section 2 (j) 
The Objects of the Federation are set 
out inter alia in Clause 3 (a) to (k) of 
the Memorandum of Association of 
which the more significant are 
Clause 3 (a) and (e) to (k). These are 
to promote Indian business in matters 
of inland and foreign trade, transport, 
industry and manufacture, finance and 
all other economic subjects and to 
encourage Indian Banking shipping 
and insurance: to promote support or 
oppose Legislation or other action 
affecting economic interests and in 
general to take the initiative to assist 
and promote trade, commerce and in- 
dustry to provide for arbitration in res- 
pect of disputes arising in the course 
_of trade, industry, or transport and to 
secure the services of trained 
technical and other men to that end, if 
necessary or desirable to conduct, 
undertake the conduct of and partici- 
pate in national and international 
exhibitions, to set up museums or show 
rooms, to exhibit products of India in 
other countries and to participate in 
such activities, and to attain these ad- 
vantages by united action which each 
member may not be able to accomplish 
in its separate capacity. In further- 
ance of these objects the Federation 
publishes a Fortnightly Review, or- 
ganised two exhibitions in which huge 
profits were made, though no doubt in 
collaboration with the Government. It 
has constituted Tribunals for Arbitra- 
tion. It is claimed in the Brochure is- 
sued by the Federation under the title 
‘Organisation and Functions’ that the 
membership of Federation confers 
certain rights and privileges, such as 
for instance, it “endeavours to take up 
with the concerned authorities the 
specific difficulties experienced by 
members in their day to day business”. 
It has entered into arbitration agree- 
ment with America, Russia, German 
Democratic Republic, Poland and 
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Hungary for the purposes of having 
the disputes or claims arising out of or 
relating to contracts between nationals 
of India and the country concerned for 
being settled by arbitration. It pro- 
motes India’s exports and economic 
development. It undertakes publica- 
tion of periodicals for the benefit of the 
businessmen, big or small; it brings 
out Fortnightly Review in which there 
is a Section for Trade enquiries of 
special interest to importers and ex- 
porters. This facility is also - thrown 
open to the non-members who can sub- 
scribe to the Bulletin though it is sent 
free to all the constituents of the 
Federation . A cyclostvled publication 
entitled “Export News” is also issued 
every fortnight and gives general hints 
to the exporters as to how to promote 
their exports. It appears from the re- 
port of proceedings of the Executive 
Committee for the year 1965, that 
more specific issues were taken up 
direct with the Department of Govern- 
ment concerned relating to export per- 
formance and shortages of imported 
yaw materials, components and machi- 
nery with a view to alleviate diffi- 
culties in the case of specific products. 
It also takes up matters relating to the 
grant for more facilities abroad, 
introduction of concessions such as 
Railway freights ete. Among impor- 
tant ad-hoc matters taken up were 
Cargo seized by Pakistan in the course 
of hostilities during 1965. It also faci- 
litates the resolution of various difficul- 
ties in respect of foreign exchange and 
export promotion which are being ex- 
perienced by the trade in respect of 
foreign exchange allocation for export 
promotion purposes and made several 
suggestions regarding granting of 
foreign exchange for business facilities 
abroad and the need to . avoid delay 
in sanctioning foreign exchange, in- 
crease in existing scales of allowances, 
liberal allocation of the after sales ser- 
vice. It took up the case of the esta~ 
blished exporters other than manufac- 
turers who were barred from entering 
into export trade in ground-nut oil 
cakes. It sponsored the cause of the 
exporters of precious stones to allow 
reasonable time for submission of their 
reports and calling back the consign~ 
ments if, there was no sale. In Com- 
pany Law matters also it sponsored 


the cause of the various Companies 
and the difficulties that they were en- 
countering. It would appear that om 
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the request of Goa Mineral Ore Ex- 
porters’ Association, the Committee 
requested the Government to give the 
matter sympathetic consideration. It 
also took up cases of the contractors’ 
bills where there was inordinate delay 
in payment of contractors bills for 
lack of funds. In the report for 1964 
it was stated that where in certain 
cases import licences were issued sub- 
fect to the condition that the validity 
of the licences depended on the produ- 
ction of the Income-tax clearance cer- 
tificate in spite of the fact that the ap- 
plicant had quoted the registered num- 
ber in his income-tax verification, the 
Federation requested the Chief Con- 
troller of Imports & Exports to dis- 
continue the practice in future. Where 
the import policy for the year 1964-65 
allowed 5% quota for silk bolting cloth 
to established importers, representa- 
tion to the Chief Controller of Imports 
& Exports was made for this cloth to 
be granted to flour millers direct 
whenever they apply for it, if neces- 
sary on an ad-hoc basis. The case for 
freight concession for iron ore export- 
ed from Rajasthan for extending it to 
High grade ore as well, was also taken 
up. It was further pointed out 
that the Company management and 
other concerned with the Com- 
pany law have frequently com- 
plained of many practical difficulties 
in complying with the provisions of the 
Company Act rules etc. In order to 
help the Federation constituents in 
such matters and provide necessary 
service to them the Federation has 
been maintaining a separate division 
namely the Company Division to which 
members were requested to forward 
their problems and difficulties. Prin- 
cipal bodies were also requested to ad- 
vise their constituents in regard to the 
services offered by the Federation. 


29. These extracts have been 
given in some extenso to show that the 
Federation carries on systematic acti- 
vities to assist its members and other 
businessmen and industrialists and even 
the non-members as forinstance In 
giving them the right to subscribe to 
their bulletin; in taking up their cases 
and solving their difficulties and in 
obtaining concessions and facilities for 
them from the Government. These 
activities are business activities, are 
material services which are not neces- 
sarily confined to the illustrations 
given by Hidayatullah, C. J. in the 
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Gymkhana case, 1968-1 SCR 742 = 
(AIR 1968 SC 554) by way of illustra- 
tion only, rendered to businessmen 
traders and industrialists who are 
members of the constituents of the 
Federation. There can in our view be 
no doubt that the Federation is an in- 
dustry within the meaning of S. 2 (i) 
of the Act. 


_ 30. Now coming to the merits 
of the case we find little substance in 
the contention of the Federation that 
the Respondent had issued legal notices 
to the International Chamber of Com- 
merce with a view to bring discredit to 
the Federation — its employer. The 
charge of misconduct that was framed 
against the Respondent was that he 
having acted in a manner inconsistent 
with his duties and obligation as an em- 
ployee of the Federation he caused to be 
addressed without any justification 
copies of the letters to the International 
Chamber of Commerce “with a view 
to bring and/or capable of bringing dis- 
repute to the Federation in the eyes 
of the International Chamber of Com- 
merce. The Enquiry Officer in the 
domestic enquiry held that having 
regard to the emphatic assertion of the 
Respondent that he had no intention to 
bring disrepute tothe Federation in 
any way and that he was only trying 
to get his legitimate dues “it is not 
necessary to analyse the exact inten- 
tion, but the effect has been to convey 
to the International Chamber of Com- 
merce a low impression about the 
Federation and thereby to bring down 
the prestige of the Federation in the 
eyes of the International Chamber of 
Commerce”. In spite of this finding 
the enquiry Officer found that the Res- 
pondent’s action was clearly subver- 
sive of discipline and in his opinion 
deserved to be so treated. The Tribu- 
nal as we have noticed earlier found 
that this did not amount to misconduct 
which finding in our view is justified 
on the evidence. It appears from the 
statement of G. C. Das, Accountant of 
the Federation that it was the Presi- 
dent of the Indian National Committee 
who was incharge of organising the 
I.C.C. Congress and that all payments 
were made from the special account of 
‘20th Congress of the I.C.C., F.LC.C. I? 
It is, therefore, clear that it is not the 
Federation that conducted the Congress 
but another organisation which was 
brought into being for that purpose. It 
is this Committee namely the Indian 
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National Committee -which employed 
the Respondent and in the circumst- 
ances there is little justification for 
taking umbrage when the Respondent 
in spite of his demand to settle his 
claim was not given satisfaction if he 
issued a notice to-all the 3 organisa- 
tions namely the Federation, the Indian 


- National Committee and the Interna- 


tional Chamber of- Commerce and 
Industry. At any rate the fact that 
the Respondent did not intend to cast 
any aspersion against, the Federation 
became. also evident from the manner 
in which he tendered his apology and 
said that he never had any such inten- 
‘tion. Notwithstanding this apology the 
punishment of discharge ‘for a work- 
man who has served the Federation for 
12 years without any cause for com- 
plaint and had worked for 40 days 
receiving overtime payment for only 
seven days was far in excess of what 
he deserved even if he was considered 
to be guilty of any misconduct. It is not 
denied that there are no standing 
orders specifying the misconduct which 
iwould justify dismissal and what mis- 
conduct would justify other discipli- 
nary action. In these circumstances it 
is open to the Tribunal to go into the 
question whether the punishment was 
disproportionate to the misconduct 
complained of as to amount to victimi- 
sation. In W. M. Agnani v. Badri Dass, 


1963-1 Lab LJ 684 (SC) it was so held » 


by this Court. It was also held in 
Hind Construction & Engineering Co. 
Ltd. v. Their Workmen, 1965-2 SCR 
85 = (AIR 1965 SC 917) that although 
itis a settled rule that the award of 
punishment for misconduct is a matter 
for the management’ to decide and if 
there is justification for punish- 
ment imposed, the Tribunal should 
not interfere; but where the punish- 
ment is so disproportionate that . no 
reasonable emloyer ' would ever have 
imposed it in like circumstance, the 
Tribunal may treat 'the imposition of 
such punishment as itself showing 
victimisation or unfair labour practice. 
In view of the fact that the domestic 
tribunal acted on no evidence at all 
because it was found that the inten- 
tion with which the Respondent had 
issued the notices to the International 
Chamber of Commerce and Industry 
could not be ascertained, the Tribunal 
was justified in allowing evidence to 
be led and on that, evidence to 


come to the conclusion that the termi- 
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nation of service was wrong. We can- 
not help feeling that the Federation 


had made a mountain out of a mole . 


hill and made a trivial matter into one 
involving loss of its prestige and repu- 
tation. In this view the appeal is dis- 


missed with costs. 
Appeal dismissed. 
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Where there is evidence on record 
to support the concurrent findings of 
fact by the tribunals, the Supreme 
Court will not interfere with those 
findings unless it is shown that the 
findings are vitiated by error of law 
or some grave injustice is caused to 
the party by such findings. 
(Para 10) 
Mr. P. R. Mridul, Advocate, and 
Mr. B. R. Agarwala, Advocate of M/s. 
Gagrat and Co. for Appellant; M/s. 
D. Mookherjee ‘and M. C. Bhandare, 
Sr. Advocates, (M/s. R. N. Sachthey 
and S. P. Nayar, Advocates, with them) 
for Respondents. 


The Judgment of the Court was 
delivered by 


DUA, J.:— This is an appeal by 
special leave from the order of ae 
Central Government dated April `; 
1966 dismissing the appellant’s ae 
sion against the order of the Collector 
of Central Excise, Poona dated July 
20, 1964, confirming on appeal the 
order’ of the Assistant Collector, Cen- 


*(Revn. Appln. D/- 
order No. 267 of 1966, D/- 15-4-1968 

Govt. of India Ministry of Finance 
Dept. of Revenue, New Delhi.) 
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tral Excise, Kolhapur dated December 
21, 1959, demanding excise duty 
amounting to Rs. 43,020/-. 


o R The appellant, Messrs Shree 
Agency, is a firm registered under the 
Indian Partnership Act and carries ‘on 
business as dealers in textile goods, 
cotton yarn and other allied products 


at Sangli and Ichalkaranji in the State - 


of Maharashtra. The firm consists of 
four partners. It does 
power-loom factory. On May 11, 1957 
a demand was made upon the appel- 
lant firm by the Superintendent of 
Central Excise, Jaysingpur (Rural) for 
asum of Rs. 2,32,614.12 nP. as excise 
duty payable on the cotton fabrics 
stated to have been manufactured on 
behalf of the appellant firm in the 
factories situated at Ichalkaranji, men- 
tioned in the annexure to the notice of 
demand, at normal rates in respect of 
the production for the period from 
July 1, 1956 to April 30, 1957. The av- 
pellant represented to the Assistant 
Collector, Central Excise, Kolhapur 
against this demand notice. But the 
same was confirmed by him on Sept- 
ember 30, 1957. An appeal was then 
taken by the appellant to the Collector 
of Central Excise, Bombay. But the 
same was not entertained on account 
of non-compliance with the condition 
precedent of depositing the duty de- 
manded. Prayer for waiver. of 

condition precedent was declined by 
the Collector. The appellant there- 
upon approached the Central Board of 
Revenue, which, as a special case, 
agreed to convert the demand on the 
basis of compounded levy if the appel- 
lant undertook to honour the same. 
The appellant gave written undertak- 
ing as desired and a revised demand 
for Rs. 52,290 was then served upon 
the appellant by the Deputy Superin- 
tendent. 
This demand was also objected to and 
the matter went up to the Assistant 
Collector, Central Excise, Kolhapur, 
who, on December 19, 1959 gave to the 
appellant some relief. This order was 
made after hearing the appellant. Pur- 
suant to this order the Deputy Super- 
intendent, Central Excise, made a de- 
mand on the appellant for a sum” of 
Rs. 43,020 on January 13, 1960. Against 
the order of the Assistant Collector an 
appeal was preferred under S. 35 of 
the Central Excises and Salt Act, 1944 
(Act No. 1 of 1944) (hereinafter called 
the Act) to the Collector of Central Ex- 
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not own any. 


Central Excise, Ichalkaranii. ° 
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cise, Poona. But since the appellant 
had not honoured the demand which 
was a condition precedent to the hear- 
ing of the appeal under the then S. 189 
of the Sea Customs Act, 1878 as ap- 
plicable to Central Excise, the Collec- 
tor rejected the appeal without going 
into the merits. The appellant there- 


` upon filed a writ petition in the Bom- 


bay High Court under Art. 226 of the 
Constitution but the same was dis- 
missed on July 12, 1961 both on the 
ground of inordinate delay in approa- 
ching the High Court and on the merits. 
The appellant thereafter filed a revi- 
sion petition with the Government of 
India requesting that the appeal pre- 
ferred against the order of the Assis- 
tant Collector be heard by the Collec- 
tor of Central Excise, Poona on the 
merits, at the same time offering to 
pay a part of the demand. After cer- 
tain correspondence between the ap- 
pellant and the Government, the latter 
directed the appellant to deposit a sum 
of Rs. 10,000 and to furnish a security 
bond for the balance of the duty. On 
compliance by the appellant with this 
condition, the Government directed the 
appeal to be considered on merits after 
hearing the appellant. The Collector, 
after hearing the parties at length, ac- 
cepted the case of the department ac- 
cording to which the appellant used 
to get its cloth manufactured by 16 
weavers and made up its accounts in 
such a manner that those weavers ulti- 
mately did not get anything more than 
21/2 to 23/4 annas per yard of the 
cloth woven by them. The appellant’s 
contention that it used to sell yarn to 
the weavers and buy cloth from them 
was not accepted and it was found by 
the Collector that the so-called propri- 
etor-weavers had no interest in the 
production of the cloth and did not 
even maintain proper accounts of con- 
sumption of raw material and produc- 
tion of cloth. In the opinion of the 
Collector, there was no actual sale of 
cloth at all by the weavers to the ap- 
pellant. On-this finding the Collector 
by his order dated July 20, 1964, de- 
clined to interfere with the order of 
the Assistant Collector. 


3. On further revision the Cen- 
tral Government made the following 
order on April 15, 1966, affirming the 
order of the Collector: 


"The Government of India have 
carefully considered all the points 
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made in the revision application 
as well as at the time of the 
personal hearing given to them at 


Bombay on April 4, 66. They are 
convinced that the applicants acted as 
master weaver during the material 


time and, therefore, their duty liabi-' 


lity under the C. E. Rules was correct- 
ly determined. They, however, observe 
that the duty paid by M/s. Kallashwar 
Mill at compounded rate was not adju- 


` sted while determining the applicant’s 


duty liability. The Government of 


India, therefore, direct that the de- 


mand for duty made in this case shall 
be reduced to the extent of the duty 
paid by Messrs Kalleshwar Mill at 
compounded rate.. Subject to this 
modification of the order in appeal, 
the revision application is rejected.” 
It is this order which is challenged be- 
fore us in the present appeal. 


Å. In this Court the appellant’s 
Tearned counsel Mr. P. R. Mridul, con- 
tended that the departmental authori- 
ties have gone wrong in law in hold- 
ing that the appellant is a manufac- 
turer within the contemplation of sec- 


‘tion 2 (f) of the Act and, therefore, lia- 


ble to pay excise duty. The duty im- 
posed on the appellant is, according to 
the submission, an illegal impost. It 
was further contended that the demand 
under R. 9 (2) of the Excise Rules is 
invalid. The second point, having not 
been raised before the Central Gov- 
ernment or the Collector, was not al- 
lowed to be raised for the first time 
in this appeal under Art. 136 of the 
Constitution. 


5. In order to understand the 
real core of the controversy and to 
appreciate the arguments addressed in 
this Court we may. briefly refer to the 
relevant statutory provisions. The 
words “manufacture” and “manufac- 
turer” are defined in S. 2 (f) of the 
Act as follows: ` 

“(f) ‘manufacture’ includes any 
process incidental or ancillary to the 
completion of a manufactured produce; 
and 


(i) in relation to tobacco, includes 
the preparation of cigarettes, cigars, 
cheroots, biris, cigarette or pipe or 
hookah tobacco, chewing tobacco or 
snuff; and , i 

Gi) in relation to salt, includes 
collection, removal, preparation, steep- 
ing, evaporation, boiling or any one or 
more of these processes, the separation 
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or purification of salt obtained in the 
manufacture of saltpetre, the separa- 
tion of salt from earth or other subst- 
ance so as to produce elementary salt, 
and the excavation or removal of natu~ 
ral saline deposits or efflorescence; 
(iii) in relation to patent or pro~ 
prietary medicines as defined in Item 
No. 14E of the First Schedule and in 
relation to cosmetics and toilet pre- 
parations as defined in Item No. 14F of 


‘that Schedule, include the conversion 


of powder into tablets or capsules, the 


‘labelling or re-labelling of containers 


intended for consumers and re-pack-~ 
ing from bulk packs to retail packs or 
the adoption of any other treatment 
to render the product marketable to 
the consumer; 


é (iv) in relation to goods comprised 
in Item No. 18A of the first Schedule, 
includes sizing, beaming, warping. 
wrapping, winding or reeling, or any 
one or more of these processes, or the 
conversion of any form of the said 
goods into another form of such goods; 
and the word ‘manufacturer’ shall be 
construed. accordingly and shall in- 
clude not only a person who employs 
hired labour in the production or 
manufacture of excisable goods, but 
also any person who engages in their 
production or manufacture on his own 
account;” 


6. The expression “excisable 
goods” defined in cl. (d) of this section 
means "goods specified in the First 
Schedule as being subject to a duty of 
excise and includes salt”. “Cotton fa- 
brics” is one of the items specified in 
the said Schedule. Section 3 of the Act 
provides for the levy on all excisable 
goods other than salt manufactured in 
or imported into any part of India at 
the rates set forth in the First Sche- 
dule. The Central Government fram- 
ed the Central Excise Rules, 1944 in 
exercise of the powers conferred on it 
by Ss. 6, 12 and 37 of the Act. Under 
R. 8 (1) the Central Government is em- 
powered by notification in the official 
gazette to exempt, subject to such con- 
ditions as may be specified, any exci- 
sable goods from the whole or part of 
duty leviable on such goods. On March 
1, 1956, the Central Government under 
this power issued notification no CEF- 
8 (10) 56 which modified its earlier 
notification and which, so far as rele- 
vant for our present purpose, reads: 

‘In exercise of the powers con- 
ferred by Rule 8 of the Central Excise 
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Rules, 1944, as in force in India and as 


applied to the State of Pondicherrv. 


. the Central Government hereby directs 


that the following amendment shall 
be made in the notification of the Gov- 
ernment of India, Ministry of Finance 
(Revenue Division) No. 5-Central Ex- 
oee dated the Ist March, 1955; name- 
y: 

For item (1) of the said notification, 
the follownig item shall be substituted. 
namely: 

(10) Cotton fabrics manufactured 
by or on behalf of the same person in 
one or more factories commonly known 
as powerlooms (without spinning 
plants), in which less than 5 power- 
looms in all are installed.’ ” 

T. By virtue of the notification 
dated March 1, 1955 the „Central Gov- 
ernment had exempted cotton fabrics 
described therein from the whole of 
the duty leviable thereon under the 
Act. Item (10) in that notification 
read: 

“Cotton fabrics produced in fac- 
tories known as power-looms (without 
spinning plants)” 

To complete the picture, this item was 
amended on May 18, 1955, the new 
substituted item being: 

(10) Cotton fabrics produced in 
factories commonly known as power- 
looms without spinning plants, provid- 
ed that the number of power-looms 
producing cotton fabrics in such fac- 
tories does not exceed four”. 
Thereafter came the notification of 
March 1, 1956. On January 5, 1957, 
another notification under R. 8 (1) was 
issued by the Central Government in 
supersession of the notifications of 
March 1, 1955, May 18, 1955 and Au- 
gust 10, 1956 whereby several items of 
cotton fabrics were exempted from the 
whole of the duty leviable thereon 
under the Act and item (7) reads: 

“Cotton fabrics produced in fac- 
tories commonly known as power- 
looms (without spinning wheel) . pro- 
vided that the number of power-looms 
producing cotton fabrics in such fac- 
tories do not exceed four.” 


The argument raised on be- 


8. 
half ofthe appellant is that the cotton . 


fabrics in question were really manu- 
factured by the 16 weavers, whose de- 
tails were given by the appellant, the 
case of 15 of whom are covered by 
cl. (10) ‘of the notification dated March 
1, 1956 and the appellant used merely 
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to purchase the same from them. It 
was not denied that the appellant used 
to supply yarn to those weavers but 
that too, according to the appellant’s 
counsel, only by way of sale to them. 
It was further admitted by the coun- 
sel that the appellant also used both 
to buy yarn from, and sell cloth to, 
third parties on behalf of the said wea- 
vers. This submission being essentially 
one of fact requires examination of the 
evidence on the record. Since this is a 
special leave appeal under Art. 136 of 
the Constitution we have to see what 
are the conclusions of the departmental 
authorities, on this point, -for, if there 
is evidence on the record on which 
those conclusions can be based, then, 
adequacy or sufficiency of that evi- 
dence would not be open to debate in 
this Court. In the absence of serious 
legal infirmity vitiating these conclu- 
sions they must be accepted as final. 
The Assistant Collector in his order 
dated September 30, 1957 dealt with 
this question at considerable length 
and observed: 


“Enquiries have revealed that in 
the past, before entering into business 
with: M/s. Shree Agency, these power- 
loom factory owners were purchasing 
yarn from the local dealers and some- 
times from Bombay merchants, and 
were getting credits not exceeding 
Rs. 5,000 to Rs. 6000 at any time and 
that too on definite understanding of 
interest to be paid on yarn received on 
credit. All the factory owners during 
those transactions were very particular 
about the rate of yarn, rate of interest 
to be paid and maintenance of their 
accounts. From the nature of transac- 
tion between the factory owners and 
M/s. Shree Agency, it is seen that the 
factory owners were being supplied 
with yarns on credit of the value of 
Rs. 40,000 to Rs. 50,000 within a period 


- `of 3 to 4 months without any consi- 


deration of interest whatsoever to be 
charged from the factory owners. Dur- 
ing the personal hearing, it was point- 
ed out to Shri A. G. Kulkarni, that 
there are instances where yarn worth 
several thousand rupees has been issu- 
ed on credit to the factory owners hav- 
ing 2 or 3 powerlooms, and still week- 
ly payments were continued to them 
by M/s. Shree Agency. Shri Kulkarni 
was asked to state as to how much 
amount Messrs Shree Agency could 
afford to give on credit to the small 
factory owners without settling the 
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accounts at any stage, to which he 
replied that he has been doing business 


on moral hazard only. I am unable to, 


believe that any genuine, trader will 
enter into such a transaction on moral 
hazard unless he has got definite in- 
terest on the goods produced at these 

factories, 
‘ note that even upto the date of per- 
sonal hearing Messrs Shree Agency 
was not in a position to know what 
amount was recoverable from the 
powerloom factories to- whom they sav 
they have supplied yarn on credit and 
advanced money . every” week during 
the period. 


Investigations were undertaken by 
the Superintendent, Central Excise 
Jaisingpur (Rural) with the owners of 
all the powerloom factories separate! 
to ascertain if they know the amount 
of transaction and if they had any ac- 
count to show the amount payable by 
them to Messrs Shree Agency on ac- 
count of yarn and cash payments 
received by them. The inquiry con- 
clusively revealed that none of the 
owners of the powerloom factories 
were in a position to Know the amount 
due to Messrs Shree Agency. 


From the nature of transaction, It 
appeared to me that the yarns. were 


issued to the powerloom weavers not 


on credit, but for getting the same back 
duly woven by them into cloth. The 
weekly payments made by Messrs 
Shree Agency to the powerloom wea- 
vers cannot be anything else than the 
weaving charges for the yarn suppli- 
ed to them. 


In course of Inquiry by the Supe- 
` rintendent, Central Excise, Jaisingpur 
(Rural) on 29-8-57 and 30-8-57 Shri 
K. Abdulkhan of ‘Hanuman Weaving 
Mills and Shri Pathak of Jai Shree 
Mills also admitted that Messrs Shree 
Agency had assured them that the ac- 
counts of sale of yarn to them and the 
purchase of cloth from them will be 
adjusted by Messrs Shree Agency in 
such a way that they would get Ans. 
2/6 to ans. 2/9 per yard of cloth woven. 


Calculations show that generally 
the amounts paid to the powerloom 
factories and the quantity 
received from them has certain rela- 
tion. The amounts paid generally vary 
from 2.1 to 3.0 annas per yard of cloth 
received. Taking all the above facts to- 
gether I have no doubt that Messrs 
Shree Agency had actually engaged 


It was very interesting to’ 


of cloth - 
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themselves in production of cotton fa- 
brics in question at the different fac- 
tories and paid them weaving charges 
on weekly basis for the cloth received 
from them. Their main consideration 
was to supply varn to the powerloom 
factories and receive the cloth woven 
from them and pay manufacturing 
charges to the factory owners.” 
Later, in his order the Assistant Collec- 
tor observed: 


“From the above facts, I am con- 
vinced that the plea of a commission 
agent is not at all genuine. I have no 
doubt that actually Messrs Shree Agen- 
cy continued to engage themselves in 
production of the cotton fabrics on 
their own account, but in order to 
evade the excise levy, the bills were 
prepared in the individual names of the 
factories, and the payments were shown 


to have been made against the hundies ., 


issued by the Mills to Messrs Shree 
Agency. In all the cases I have also 
noticed that even the hundies have 
been written by the people of Messrs 


Shree Agency. 


In support of their contention that | 
the entire production of the different _ 
Mills was not received by Messrs Shree 
Agency, they have shown in the state- 
ment attached with their application 
the quantity of yarn issued and the 
cloth received by them from July 1956 
to December 1956. Since in these ac- 
counts Messrs Shree Agency has not 
taken into consideration the cloth 
received by them aftér December 1956 
on the plea that the cloth was sold by 
the factory owners direct in Bombay, 


` the quantity of cloth shown in the en- 


closures to their application will defi- 
nitely be less than the quantity that 
would be calculated from the yarn sup- 
plied. , Surely the yarn supplied to- 
wards the later part of December 1956 
was manufactured in January 1957. As 
I have already shown above, the 
transaction in respect of the period 
from January to April 1957 has remain- 
T the same as it was during the year 
56. 1 

9. This conclusion was never 
disturbed by the higher authorities. In 
order to check up if these conclusions 
are based on material on the record we 
went into the statements of K. Abdul- 
khan of Hanuman Weaving. Mills on 
which reliance was placed by the 
Assistant Collector. That statement, in 
our view, fully supports the ‘conclu- 
sion of the Assistant Collector and in- . 
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deed it is impossible to read that state- 
ment to make out a case of K. Abdul- 
khan being an independent manufac- 
turer who used to buy yarn from the 
` appellant and sell cloth to them and 
also to transact through the appellant 
as commission agent purchases of yarn 
from others and sale of cloth to others. 


10. Now, it may be recalled 
fhat an appeal against this order was 
not entertained because of omission to 
deposit duty and finally pursuant to 
the order of the Central Board of Reve- 
nue a revised demand of Rs. 52,290 
was served on the appellant. This de- 


mand was objected to and the Assis- . 


tant Collector dealt with the matter at 
great length after hearing the appellant 
and also considering the fresh evidence 
adduced in support of the objections. 
The Assistant Collector in his order 
dated December 21, 1959 while dealing 
with the case, including its background, 
Observed: ` : 


“I have very carefully considered 
the various points raised by you in 
your representation dated 98-11-59 
against the present demand. I have 
also given due thought to the points 
raised during the course of personal 
hearing granted to you on 28-11-59. 


During the personal hearing you 
contended that you would not press for 
the points raised in paragraphs 5 to 10 
of your representation if the conten- 
tions in the first 4 paragraphs were 
conceded by the Department. In other 
words you have undertaken to pay 
duty on the basis of compounded levy 
provided the demand is restricted to 
the period ending December, 1956. It 
has been contended by you that you 
have not purchased a single yard of 
cloth from any of the 16 powerloom 

- factories after December 1956 and that 

the looms employed and the cloth 
‘manufactured in these factories from 
December 1956 to April 1957 should be 
excluded from the calculation of com- 
pounded levy demanded from you. 


In this connection your attention’ 


is invited to last para on page 5 of my 
predecessor’s order dated -28/30 Sept- 
ember 1957 in which he has elaborate- 
Ty dealt with this issue and has con- 
cluded that the looms in these 16 fac- 
tories continued to be employed on 
wour behalf after December 1956. I 
am precluded from re-examining an is- 


sue on which a judgment has already. 
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been pronounced after giving you 
adequate opportunity of defending your 
case by a predecessor of mine. In 
view however of the fact that you pro- 
duced a number of affidavits from the 
owners of the powerloom factories 
specifying the precise quantity of cloth 
supplied to you by each individual unit, 
I have taken up a re-examination of 
this issue while deciding the present 
case, i 


; The affidavits. produced do pro- 
claim the supply of the cloth to your 
firm upto the end of December 1956 
only. The quantities have also been 
mentioned. In this regard the main 
question for consideration is whether 
your firm continued to employ the 
looms in the factories after December, 
1956 when direct purchases by you of 
the manufactured cloth were suspend- 


_ ed. For this purpose an examination of 


the factors which will categorise the 
dealings of a particular firm or an in- 
dividual as these of a master weaver 
have to be examined. Is it necessary 
for a master weaver that the cloth 
manufactured should necessarily be 
purchased or supplied directly to them? 
In my opinion the -employment of 
looms is the vital factor for considera- 
tion in such case. The question is whe- 
ther you continued to employ the looms 
from the 16 factories for manufacture 
of cloth on your behalf or not after 
December 1956. This is an issue of 
facts and has to be examined from the 
nature of your dealings with these fac- 
tories during the period under review. 


During the course of personal 
hearing I had an occasion to examine 
in detail your dealings with a power- 
loom factory of M/s. Chintamani Wvg. 
Mills, Ichalkaranji. It was admitted 
by you that your dealings with this 
factory were typical of your dealings 
with other firms also. The record of 
the case shows that the factory sub- 
mitted a statement of the total supplies 
of cloth made to you between July 
1956 to April 1957 as per which 63,880 
yds. of cloth were supplied. As against 
this the affidavit now submitted by 


‘the same unit shows a quantity of 


35,473 yds. upto Dec. 1956. Subse- 


quent to this date it is stated that no. 


supplies were made directly to you. 
The question is whether the manufac- 
ture of 28,047 yds. i.e., 63,880 — 35,473 
of cloth after December 56 was done 
on your behalf or not. 
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From your account books it was 
seen by me during the course of per- 
sonal hearing that you supplied yarn 
on various dates between July 1956 to 
April 57 (even after December 1956) of 
the total value of Rs. 54,776-2-9 to M/s. 
Chintamani Wvg. Mills. In addition, 
cesh advances were made on ‘different 
occasions between these dates amount- 
ing to Rs. 12,875.00. The total pay- 
ments made by the factory to your 
firm amount to Rs. 60,211-3-6. It will 
be seen that there was always an ex- 
cess balance advanced to the factory- 
This was avowedly done to finance the 
manufacture of cloth. The nature of 
transactions from December 1956 on- 
wards are not different from those of 
the prior dates. The difference is only 
that the cloth was not purchased back 
directly by your firm but it was sold 
to other firms. As against the financial 
advances made by you, a very ingeni- 
ous method had been devised to ap- 
propriate the bulk of the profits, from 
the various manufacturing units. Your 
accounts reveal that there was a two- 
way traffic to absorb the profits from 
employing these looms. In the first 


place the price of yarn supplied to the - 


manufacturing units was adjusted at 
a rate higher by 8 as. per lb. than the 
prevailing market rates.: In the record, 
the price of each dhoti' of 10 yards. 
was adjusted at a rate lower by Re. 1 
to Rs. 1-4-0. Thus on each dhoti pro- 
duced on.these powerloom factories 
the bulk of the profit was absorbed by 
your concern leaying only the manu- 
facturing charges to the individual fac- 
tory owners. Moreover, on interroga- 
tion at the time of investigations none 
of the factory owners knew where the 
cloth was being sold and how it was 


being done. Evidence on record shows ` 


that all the cloth was being taken over 
by you. that the baling and the trans- 
port were arranged by you. There 
are no accounts to indicate that the 
individual factory owners were charg- 
ed for any expenditure on account of 
baling or for transport. It passes com- 


prehension why a commercial concern . 


engaged with profit making motive 
should first advance large sums of 
monies to the individual factory 
owners, receive their entire production, 
supply sized beams of yarn, get the 
cloth processed at Bombay, make sales 
and charge no forwarding commission, 
no baling expenses and no transport 
charges. 


ALR. 


Under these circumstances I am 
unable to agree with your contention 
that you ceased to employ looms from 
the individual factories after Decem- 
ber 1956.” 


The Assistant Collector, after coming 
to this conclusion, agreed that one out -. 
of the 16 units of factories manufac- . 
turing cloth on behalf of the appellant 
was a licensed one. On this point and 
on the point of unit of number of yards 
as production on one loom per shift, 
the appellant’s grievance was upheld 
and the Superintendent was directed 
to revise the demand. The revised de~ 
mand, as already noticed, was for 
Rupees 43,020. Against the order of 
the Assistant Collector, as already 
noticed earlier, an appeal was present- 
ed to the Collector which was finally 
directed by the Central Government 
to be heard, though in the meantime 
the appellant had also unsuccessfully 
approached the High Court by means 
of a writ petition. The Collector 
affirmed the order on appeal and on 
revision the Central Government made 
the impugned order upholding the order 
of the Collector. On the conclusions of 
the Assistant Collector and of the Col- 
lector it is crystal clear that the appel- 
lant used to supply yarn to the yarious 
weavers described to be factory owners 
for weaving cloth and an attempt was 
made to give to this simple business 
deal a complicated shape so as to make 
it look like two independent and un- 
connected transactions of sale of yarn 
by the appellant to the weavers and 
purchase of cloth from them. The 
conclusions of the Assistant Collector 
and of the Collector which are identi- 
cal are amply supported by evidence 
on the record and have not been shown 
to be vitiated by any legal error nor 
has any grave injustice been shown to 
have resulted thereby to the appellant. 
On these conclusions there can be no 
doubt that the appellant is a manufac- 
turer within the contemplation of the 
Act and the exemption under Item (10) 
of the notification dated March 1, 1956 
or under Item (7) of the notification 
dated January 5, 1957 is not available 
to the appellant. On this view it is not 
possible for this Court to interfere with 
the impugned order. The depart- 
mental authorities having been invest- 
ed with jurisdiction to decide this 
question their conclusions are not open 
to review by this Court by way of re- 
evaluation of the material on the record. 
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This appeal accordingly fails and is dis- 
missed with costs. One hearing fee. 
Appeal dimissed. 


AIR 1872 SUPREME COURT 787 
(V 59 C 148) 
(From Assam & Nagaland: AIR 1968 
Assam & Naga. 43) 
S. M. SIKRI, C. J.. G. K. MITTER, 
C. A. VAIDIALINGAM, P. JAGAN-~ 
. MOHAN REDDY AND 
I. D. DUA, JJ. 

The District Council of U. K. & J. 
Hills, Shillong and others, Appellants 
(In both the Appeals) v. 1. Miss Sitimon 
Sawian (In C. A. No. 1546 of 1968); 
and 2. Mandhoj Bhandari (In C. A 
No. 1547 of 1968), Respondents. 

Civil Appeals Nos. 1546 and 1547 
of 1968, D/- 25-8-1971. 


(A) Constitution of India, Sch. 6, 
Para. 3 (1) (a) — United Khasi-Jaintia 
Hills District (Transfer of Land) Act 
(4 of 1953), Pre. — Act is ultra vires in 
so far as it is an enactment on the sub- 
fect of transfer of land which is be- 
yond the scope of law-making power 
conferred on District Council — (X- 
Ref. :— United Khasi Jatntia Hills Dis- 
trict (Transfer of Land) Act (4 of 1953), 
-Pre.) — AIR 1968 Assam and Naga 43, 
Affirmed. (Para 16) 


- The bracketing together of the 
words “allotment, occupation or use, 
or setting apart of land?” in 
Para 3 (1) (a) for the purposes mention- 
ed therein without using words like 
“transfer” or “alienation” is clearly 
Indicative of the Constitution makers’ 
intention to restrict power of the Dis- 
trict Council only to make laws with 
respect of actual use or occupation of 
the land allotted or set apart for the 
purposes stated therein. It was not in- 
tended to extend to “transfer of land”. 
There is no cogent ground why such 
expression could not be used in 
Para 3 (1) (a) also, if power to make 
laws with respect to transfer of land 
was intended to be conferred on the 
District Council. (Para 11) 

The District Councils unlike the 
Parliament and the State Legislatures 
are not intended to be clothed with 
plenary power of legislation. Their 
- power to make laws is expressly limit- 
ed by the provisions of the Sixth Sche- 
nn a 
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dule which has created them and they 
can do nothing beyond the limits which 
circumscribe their power. It is be- 
yond the domain of the Courts to en- 
large constructively their power to 
make laws. (Para 14) 
.(B) Constitution of India, Arti- 
cle 14 — Whether United Khasi Jaintia 
Hills District (Transfer of Land) Act 
(4 of 1953) is violative of Article 14 
(Para 17) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 228 (V 57) = 
(1970) 1 SCR 443, Indu Bhusan 
_ Bose v. Rama Sundari Devi 6 
(1968) ATR -1968 SC 59 (V 55) = 
(1968) 1 SCR 148, Commr. of 
Commercial Taxes v. R. S. 
_ Jhaver 
(1942) AIR 1942 FC 17 (V 29) = 
1942 FCR 17, Bhola Prasad v. 
The King Emperor 6 


f Mr. Niren De, Attorney-General 
for India, (Mr. D. N. Mukherjee, Advo- 
cate with him), for Appellants (In both 
the Appeals); Mr. A. K. Sen, Sr. Ad- 
vocate (M/s. P. K. Chatterjee and 
Rathin Das, Advocates with him), for 
Respondents (In both the Appeals). 


The following Judgment of the 
Court was delievered by 


: DUA, J.:— The short question re- 
quiring decisions in these appeals on 
certificate of fitness granted by the 
High Court of Assam and Nagaland 
under Article 132 (1) of the Constitu- 
tion relates to the validity of Section 3 
of the United Khasi-Jaintia Hills Dis- 
trict (Transfer of Land) Act (No. IV of 
1953) (hereinafter called the impugned 
Act), passed by the United Khasi- 
Jaintia Hills District Council (herein- 
after called ‘the District Council’). The 
High Court struck down this section as 
beyond the competence of the District 
Council and also as offending Arti- 
cle 14 of the Constitution. The facts 
giving rise to these appeals are not in 
dispute. It is, however, unnecessary to 
state them because the question of the 
constitutional validity of Section 3 of 
of the impugned Act falls for deter- 
mination solely on the interpretation 
of the relevant provisions of the Con- 
stitution without any reference to the 
facts. 

2. Part X of the Constitution 
dealing with the Scheduled and Tribal 
Areas consists of the solitary Arti- 
cle 244 which provides for the adminis- 
tration of such areas. According to sub- 
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Article (2) of this Article the provi- 
sions of the Sixth Schedule of the Con- 
stitution apply to the administration 
of the tribal areas in Assam. By virtue 
of Para 1 (1) read with Para 20 and 
Part A of the Table appended to this 
Schedule the United ' Khasi-Jaintia 
Hills District has been constituted into 
an autonomous District and under 
Para 2 (1) of the Schedule there has 
to be a District Council for each 
autonomous District with not less than 
three-fourths: of its members to be 
elected on the basis of adult suffrage. 
Para 3 (1) (a) of the Schedule with 
which we are directly concerned in 
these appeals, reads as under :— 

"3, Powers of the District Councils 
and Regional Councils to make laws:— 

(1) The Regional Council for an 
autonomous region in respect of all 
areas within such region and the Dis- 
trict Council for an autonomous Dis- 
trict in respect of all areas within the 
District except those which are under 
the authority of Regional Councils, if 
any, within the District shall have 
power to make laws with respect to — 


(a) the allotment, occupation ` or 
use, or the ae apart of age Kuss 
than any land whi is a 
forest, for the purposes of agriculture 
ór grazing or for residential or other 
non-agricultural purposes or for any 
other purposes likely to promote the 
interests of the inhabitants of any 
village or town: 


Provided that nothing in such laws 
shall prevent the compulsory acquisi- 
tion of any land, whether occupied or 
unoccupied, for public purposes by the 
Government of Assam in accordance 
with the law for the time being in force 
authorising such acquisition;” 


3. As its preamble shows the 
impugned -Act was enacted because it 
was considered “necessary to make 
provisions in the Autonomous District 
of the United Khasi-Jaintia Hills with 
respect to the transfer, allotment 
- occupation or use of land for any pur- 
poses likely to promote the interests 
of the inhabitants thereof.” Section 3 
thereof provides as follows :— 


“No land within the District shall 
be sold, mortgaged, leased, bartered, 
gifted or otherwise transferred by 
tribal to a non-tribal or by a non-tribal 
to another non-tribal, except with the 
previous sanction of the District 


A.L È 
Provided that no sanction will be 
necessary in the case of lease of a 
building on rent: 
Provided further 
(a) That sanction shall not be 
accorded to the sale from a tribal to a 
non-tribal if the intended transferee 
either already holds one piece of house 
property or land in Shillong within 5 
miles from. the Deputy Commissioner’s 


‘Court either in his name or in the 


name or names of other members of 
his family or falls within the category 
(in the opinion of the Chief Executive 
Member) of the class of profiteering 
landlords; 

_ (b) That reason shall be recorded 
for any refusal of transfer from a 
tribal to a non-tribal or from a non= 
tribal to another-non- tribal” 

The narrow question posed In 
the present controversy is whether 
Para 3 (1) (a) of the Sixth Schedule 
confers on the District Council Power 
to make laws with respect to transfer 
of land; in other words whether the 
subject of transfer of land is covered 
by the expression “allotment, occupa- 
ae, Or use or the setting apart of 
and. : 


4, The High Court has held 
that Para 3 (1) (a) of the Sixth Sche- 
dule does not empower the. District 
Council to legislate with respect to. 
transfer of land. According to that 
Court the expression “the allotment, 
occupation or use, or the setting apart 


of land................- .... does not take 
within its fold transfer of land.” 
5 The. learned’ Attorney- 


General has questioned the correctness 
of this view and has submitted that 
bearing in mind the legislative history 
of the Sixth Schedule which reflects 
the real object and purpose of inserting 
in the Constitution a separate provi- 
sion for the admi ation ` of tribal 
areas in the State of Assam, the expres- 
sion in question as used in Clause (a} 
of Para 3 (1) must be given a wider 
meaning so as to include ‘transfer of 
land’. The learned Attorney-General 
has in support of this submis- 
sion drawn our attention to Article 46 
of the Constitution which embodies as 
one of the directive principles of State 
policy, requiring the state to promote 
with special care the educational and 
economic interests of the weaker sec- , 
tions of the people, and in particular of 
the Scheduled Castes and the Scheduled 
Tribes , and to protect them from social 


|- 


' 
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injustice and all forms of exploitation. 
Reference has also been made by him 


' to certain portions of the report of the 


Sub-Committee on North-East Frontier 
(Assam) Tribal and Excluded Areas 
submitted in July, 1947 to the Advisory 
Committee on “fundamental rights, 
minorities, tribal areas ete.” of the 


; Constituent Assembly, entrusted with 


the task of framing the Constitution 


of India.. The Advisory Committee - 


` accepted the recommendations to which 





reference has been made by the learn- 
ed Attorney General: In that report, 
emphasis was laid on the anxiety of the 
Hill people of the North-Eastern Front- 
ier areas about their land and fear of 
their exploitation by the people from 
the more advanced and crowded areas 


| in the plains. The atmosphere of fear 


and suspicion prevailing in the hill 
areas even though considered by some 
to be unjustified, was felt to be a rea- 
lity, and in order to allay those suspi- 
cions and fears the necessity of mak- 
ing requisite provisions by way of 
constitutional safeguards was em- 
phasised. According’ to the report 
there was an emphatic unanimity of 
opinion among the hill people that 
there should be control of immigration 
of outsiders and of allocation of land to 


' them, such control being already vest- 
' ed in the hill people themselves. In 


the areas where no right to private 
property or proprietary right of the 
hereditary chief was recognised, the 
land, including the forests, was regard- 
ed as the property of the clan. It 
was accordingly recommended in the 
report, to quote its own words; 


Peds enes cs teats that the Hill Districts 


' should have powers of legislation over 


occupation or use of land other than 
land comprising reserved forest under 
the Assam Forest. Regulation of 1891 
or other law applicable. The only 
limitation we would place upon 
this is to provide that the local councils 
should not require payment for the 
occupation of vacant land by the Pro- 
vincial Government for public purposes 
or prevent the acquisition of private 
land, also required for public purposes, 
on payment of compensation.” 

According to the sunmission of the 
learned Attorney General Para 3 (1) (a) 
of the Sixth Schedule must be held to 
have been intended to carry out the 
above recommendation. of the afore- 
mentioned sub-committee duly accept- 
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a by the Advisory Committee concern- 
e 


6. Support for the construc- 
tion of Clause (a) of Para 3 (1) of the 
Sixth Schedule as suggested by the 
learned Attorney General has been 
sought from the decisions of the Federal 
Court in Bhola Prasad v. The King- 
Emperor, 1942 FCR 17 = (AIR 1942 
FC 17) and from a recent decision of 
this Court in Indu Bhusan Bose v. 
Rama Sundari Devi, (1970) 1 SCR 443 
= (AIR 1970 SC 228). In Bhola 
Prasad’s case, 1942 FCR 17 = (AIR 
1942 FC 17) (supra) it was observed 
that the expression “with to” 
contained in Section 100 (3) of the 
Government of India Act, 1935, which 
gives to a Provincial Legislature power 
to make laws for the Province or any 
part thereof should be given a wide 
construction. On this analogy the 
learned Attorney-General has contend- 
ed that the expression ‘with respect 
to” contained in Para 3 (1) also de- 
serves to be construed widely so as to 
include within the expression “the 
allotment, occupation or use” employ- 
ed by the Constitution in Clause (a) 
“transfer of land”. In Indu Bhusan 
Bose’s case, (1970) 1 SCR 443 = (AIR 
1970 SC 228) (supra) this Court con- 
strued the word “regulation” in the ex- 
pression “regulation of house accom- 
modation” in Entry No. 3, List I, in 
the Seventh Schedule of the Constitu- 
tion of India to be wide enough to in- 
clude within it all aspects as to who is 
to make the constructions, under what 
conditions the contructions can be 
altered, who is to occupy the accom- 
modation and for how long, on what 
terms it is to be occupied, when and- 
under what circumstances the occupant 
is to cease to occupy it, and the manner 
in which the accommodation is to be 
utilised. On the analogy of these two 
decisions the learned Attorney-General 
has tried-to persuade us to hold that 
the expression “the allotment, occupa- 
tion or use” occurring in Para 3 (1) (a) 
must be deemed to have been intended 
to be used in a wide sense so as to in- 
clude transfer of land. 


¥ The proviso to Clause (a) of 
Para .3 (1) of the Sixth Schedule, 
according to the learned Attorney- 
General, should not be construed as in- 
dicative of the narrower construction, 
namely, that the expression “the allot- 
ment, occupation or use” as used in 
that clause did not cover transfer of 
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Jand. According to his contention the 
proviso merely places a restricted 
limitation on the power of the District 
Council to make laws by providing that 
no law made by the Council shall pre- 
vent acquisition of land for publie pur- 


pose by the Government of Assam in 


accordance with law. It has been 
argued that the meaning and scope of 
a proviso is to be determined according 
to the legislative intent, there being no 
fixed rule of universal application 
governing its function, and that in the 
present case the legislative intent does 
not go beyond the limitation suggest- 
ed by the learned Attorney-General. 
He has cited Commissioner of Com- 
mercial Taxes v. R. S. Shaver, (1968) 1 
SCR 148 = (AIR 1968 SC 59) irf which 
it was explained that the question whe- 
ther a proviso in a given case is by way 
of an exception or a condition to the 
substantive provision or whether it is 
in itself a substantive provision, must 
be determined on the substance of the 
proviso and not its form. 


8. On behalf of the respon- 
dents Shri A. K. Sen has drawn our 
attention to certain passages from 
"Notes on Khasi Law” by Keith Cantlie 
of the Indian Civil Service, who was 
Deputy Commissioner of the Khasi and 
Jaintia Hills (1930-34). Those passages 
which are found in Chapter XIII deal- 
ing with “Land Tenures in the States” 
contributed by Mr. David Roy of 
Assam Civil Service, do not, in our 
view, usefully add to the information 
contained in the: report of the Sub- 
Committee to which the learned 
Attorney-General had already drawn 
our attention. i 


9. We have given full con- 
sideration to the arguments addressed 
by the learned Attorney-General, but 
we feel that the High Court was right 
in placing the construction it did on 
the scope and effect'of Clause (a) of 
Para 3 (1) of the Sixth Schedule.’ 


10. On the plain reading. of 
Para 3 (1) (a) of the Sixth Schedule and 
of the preamble and Section 3 of -the 
impugned Act the first prima facie 
difficulty which one. faces in accepting 
the appellant’s argument is created by 
the departure by the District Council 
from the language used in Para 3 (1) (a) 
of the Schedule in the language used 
in the preamble and Section 3 of the 
impugned Act. The addition in the 
preamble of the word “transfer” to the 


A.L R 
words “allotment, occupation or use 
of land............ ” used in Para 3 (1) (a) 


of the Schedule is indicative of an in- 
tent to enlarge the scope of the object 
and purpose of enacting the impugned 
Act beyond the limits of the power 
conferred by the Constitution. Ana 


then in Section 3 of impugned Act we . 


find that a completely different phrase- 
ology has been employed for prohi- 
biting various kinds of transfers in 
express terms. This leaves no doubt 


about the great importance attached | 


by the District Council to the addition 
of the word “transfer” in the preamble 
to the expression actually used in the 
Sixth Schedule for conferring legisla- 
tive power on the District Council. No. 
convincing explanation has been offered 
for this departure from the language 
used in the Constitution from which 
alone the District Council draws its 
power to make laws. If, as is forceful- 
ly contended on behalf of the appel- 
lant the words used in Para 3 (1) (a) of 
the Sixth Schedule are comprehensive 
enough to include within their sweep 
“transfer of land” then it is not under- 


stood where was the necessity of ad- | 


ding the word “transfer” in the pre- 


„amble and using a wholly different 


phraseology in Section 3 of the im- 
pugned Act. The law’ makers, it may 
be pointed out, may well be presumed 
ordinarily not to waste words by add- 
ing them as mere surplusage. 


A 11. We now proceed to deal 
with the arguments relating ‘to the 
meaning of the controversial. words 
used in Para 3 (1) (a) of the Schedule. 


The word “allot” according to standard - 


dictionaries means, distribute by lot, 
or in such a way that the recipients 
have no choice; to assign as a lot or 
apportion to; and the word “allotment” 
means, apportioning; 
allotting; share allotted to one: small 
portion of Jand let out for cultivation. 
The words “occupation” and “use” by 
themselves -do not convey the idea of 
transfer of title. Similarly the “setting 
apart of land” for the purposes men- 
tioned in Clause (a) cannot be read as 
implying transfer of title. The bracke- 
ting together of the words “allotment. 





the action of | 





occupation or use, or setting apart ofj ` 


land” for the purposes mentioned 
therein without using words like 
“transfer” or “alienation” is clearly in- 
dicative of the Constitution makers’ 
intention to restrict power of the Dis- 
trict Council only to make laws with 
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Tespect to actual use or occupation of 
the land allotted or set apart for the 
purposes stated therein. It was not in- 
tended to extend to “transfer of land”. 
Words like “transfer” or “alienation of 
land”, it may be pointed out, have been 
used in the Seventh Schedule to the 
Constitution when describing the power 
of the State Legislature to make laws 
vide Entry 18, List Il. There is no 
cogent ground why such expression 
could not be used in Para 3 (1) (a) also, 
if power to make laws with respect fo 
transfer of land was intended to be con- 
ferred on the District Council. In our 
opinion, the plain language of the sub- 
para does not admit of any ambiguity 
and no compelling reasons have been 
brought to our notice why the language 
should be unduly stretched so as toim- 
clude the power of transfer. The 
purpose, object and scheme of making 
such provision for the hill areas also 
goes against the appellant’s contention. 


12. It therefore seems to us to 


| be quite clear that the framers of the 


Constitution wanted to confine the 
power of the District Councils to 
make laws under Para 3 (1) (a) to the 
distribution or setting apart, of the land 


_ mentioned. therein only for the pur- 


poses of occupation or use as express- 
lv stated therein, without intending to 
extend that power to transfer of land. 
This construction is not only in accord 
with the real sense discernible from 
the plain meaning of the language 
used in this clause, but it also serves 
more effectively to carry out the 
manifest purpose, policy and — scheme 
underlying the provisions of the Con- 
stitution, namely, protection of the. hill 


_ people in the North-Eastern Hills Dis- 


tricts against exploitation by the more 
sophisticated outsiders from the plains, 
than the construction which would ex- 
tend the District Councils’ power of 
making laws:‘to the transfer of land. 
The report of the Sub-Committee 
referred to earlier clearly supports 
this construction. The passages from 
the report to which our attention has 
been drawn do not show that power to 
make laws for transfer of land 
was | 
in the District Councils. On the other 
hand, the recommendations contained 
in the report were restricted to the 
power to control only use and occupa- 
tion of the land and it was this limited 
power which was recommended to be 
vested in the District Councils, This 





recommended to be vested . 
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would be clear from the following 
passage in the report: 


“Accepting this then as a funda- 
mental feature of the administration 
of the hills, we recommend that the 


. Hill Districts should have powers of 


legislation over occupation or use of 
land other than land comprising reser- 
ved forest under the Assam Forest 
Regulation of 1891 or other law appli- 
cable. The only limitation we would 
place upon this is to provide that the 
local councils should not require pay- 
ment for the occupation of vacant land 
by the Provincial Government for 
public purposes or prevent the acqui- 
sition of private land, also required for 
public purposes, on payment of com- 
pensation.” 


13. The argument that in con- 
struing the provisions conferring power 
to legislate the words should be inter- 
preted broadly and no narrow or ped- 
antic interpretation should be placed 
upon them is, in our. opinion, inappli- 
cable to the case in hand. The power 
of legislation conferred on bodies like 
the District Councils which concerns 
us must ‘be confined strictly within 
the limits prescribed by the plain lan- 
guage used and the doctrine of wide 
construction seems to be somewhat 


-inapt. We are not concerned with the 


provisions conferring plenary nature 
of legislative power on the Parliament 
or State Legislatures in which case the 


-appellant’s argument may be more ap- 


propriately accepted. We consider it 
proper. at this stage to refer to Para 12 
of the Sixth Schedule which provides: 


“12. Application of Acts of Parlia- 
ment and of the Legislature of the 
State to autonomous districts and auto- 
nomous regions.—(1) Notwithstanding 
anything in this Constitution — 

(a) no Act of the Legislature of 
the State in respect of any of the mat- 


ters specified in paragraph 3 of this 


Schedule as matters with respect to 


‘which a District Council or a Regional 


Council may make laws, and no Act of 
the Legislature of the State prohibit- 
ing or restricting the consumption of 
any non-distilled alcoholic liquor shall 
apply to any autonomous district or 
autonomous region unless in either 
case the District Council for such dis- 
trict or having jurisdiction over such 
region by public notification so directs, 
and the District Council in giving such 
direction with respect to any Act may 
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direct that the Act shall in its applica- 
tion to such district or region or any 
part thereof have effect subject to such 
oo or modifications as it thinks 


(b) the Governor may, by public 
notification, direct that any Act of Par- 
liament or of the Legislature of the 
State to which the provisions of cl. (a) 
of this sub-paragraph do not apply 
shall not apply to any autono- 
mous district or an ‘autonomous region, 
or shall apply to such district or region 
or any part thereof subject to such 
exceptions or modifications as he may 
specify in the notification. 

(2) Any direction given under 
sub-paragraph (1) of’ this paragraph 
may be given so as to have retrospec- 
tive effect.” 


14. Tt is clear from this provi- 
sion, read ‘with para 3 (1) (a) already 
reproduced, that the District Councils 
unlike the Parliament and the State 
Legislatures are not intended to be 
clothed with plenary power of legisla- 
tion. Their power to make laws is ex- 
pressly limited by the provisions of the 
Sixth Schedule which has created 
them and they can do nothing beyond 
the limits which circumscribe. their 
power. It is beyond the domain of the 
courts to enlarge constructively their 
power to make laws. 


15. The proviso to para 3 (1) 
(a) merely serves to ensure that no, 
law made by the. Regional and Dis- 
trict Councils with respect to allot- 
ment, occupation or- use or setting 
apart, of land, as mentioned in that 
. clause, shall have ‘the effect of prevent- 
ing compulsory acquisition of land for 
public purposes, by the Government of 
Assam in accordance with the law in 
force authorising such acquisition. This 
proviso by no meáns enlarges the scope 
of the. power conferred on the Regi- 
onal and District :Councils by cl. (a). 
and indeed it has not been so claimed 
by the learned Attorney-General. A 
- proviso may undoubtedly be some- 
times inserted to allay fears consider- 
ed by some to be unfounded. But the 
question must ultimately come back . 
to the point whether or not power to 
make laws conferred by cl. (a) includes - 
the power to do so with respect to 
transfer of land and this must turn 
upon the exact language and its pri- 
mary meaning. The simple words 
used in cl. (a) are incapable of bearing 
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the construction suggested by the 
learned Attorney-General and the pro- 
vision found in the proviso does not 
In any way alter the operative effect 
of this clause. 

16. The preamble of the im- 
pugned Act no doubt does speak of the 
necessity to make provisions with res- . 
pect to “transfer, allotment, occupa- 
tion or use of land for any purpose 
likely to promote the interests of the 
inhabitants thereof” but the subject of 
transfer is clearly beyond the scope of 
the law-making power conferred on 
the District Council by the Constitu- 
tion and to that extent, therefore,- the 
impugned Act which means S. 3 there- 
of is void being beyond the jurisdiction 
of the District Council. 

17. On the view we have taken 
of the plain meaning of para 3 (1) (a) 
of the Sixth Schedule it is unnecessary 
to consider the other points relating to 
the violation of Art. 14 of the Consti- 
tution. This Court normally does not 
decide points which are ` not strictly 
necessary for disposing of. the appeal 
before it. l 


I8. These appeals accordingly 

fail and are dismissed with costs. One 

hearing fee. - 
Appeals dismissed. . 
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(V 59 C 149) 

S. M. SIKRI, C. J., J. M. SHELAT, I. 

D. DUA, H. R. KHANNA AND 
G. K. MITTER, JJ. 
G. M. Contractor etc., Petitioners 
v. Gujarat Electricity Board and 
others, Respondents. 

- Civil Appeals Nos, 28, 170 and 678 
of 1971 with Civil Misc. Petn. No. 7420 . 
of 1971, D/- 10-12-1971. . 

Constitution of India, Art. 133 — 
Supreme Court appeal — New plea. 
. (Para 2) 
_ An application by the respondents 
to urge fresh ground going to the very 
root of-the matter should be allowed 
after the appellants are compensated 
by costs. (Case remanded seeking as- 
sistance of views of High Court on the 
point). : (Paras 2 and 3) 
The following Order of the Court 
was delivered by 
S. M. SIKRI, C, J-:— In these Civil 
Appeals the respondents have filed mis- 
cellaneous - petition praying that this 
Court may be pleased to permit them 
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to raise. the following additional 
ground: | 


“That the licence granted in this 
case is nothing but a contract and it is 
by virtue of the contract that the 
option to purchase the undertaking is 
being exercised. As the controversy 
has arisen out of a contract only and 

. the undertaking is sought to be pur- 
chased in terms of the contract, there 
is no compulsory acquisition of - the 
undertaking within the meaning of 
Article 31 of the Constitution and as 
such the ‘writ petition and the appeal 
are not maintainable.” 

2. It is stated that this ground 
goes to the very root of the matter 
but was not raised before the High 
Court. The appellants objected to 
this fresh ground being allowed to be 
taken up, but we consider that as this 
ground goes to the-very root of the 
matter it should be allowed after the 
appellants are compensated by costs. 


: 3. ` We further consider that we 

would like to ` have the assistance of 
the views of the High Court on the 
matter as important questions are in- 
volved. The High Court may allow the 
appellants herein to file counter-affi- 
davits- in reply to the ground raised 
and then after hearing the parties, 
forward ,its report to us. 


4. The miscellaneous petition 
fs accordingly allowed and the cases 
remanded to the High Court. The res- 

. pondents will pay to the appellants the 
costs of hearing on December 1, 1971, 
in any event. 

Petition dosed and 
Case remanded. 
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The. Municipal! Corporation for 


` Greater. Bombay and another, Appel- | 


fants v.'The Advance Builders (India) 
Pvt. Ltd. and others, Respondents. 1. 
Smt. Nandini Devi K. Rawat, 2. The 
Samadhan-Co-operative Housing So- 
ciety Ltd., Bombay, Interveners. 


Civil Appeal No. 1121 of 1970, D/- 
25-8-1971. 
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Bombay Municipality v.. 


‘moving the huts, sheds, stables 


‘of M/s. Gagrat and Co, and Mr. A. J. | 


Advance Builders 'S. C. 793 


(A) Municipalities—Bombay Town 
Planning Act (27 of 1955), S. 55 — 
Duty to frame and implement scheme 
is of the Corporation. 


On a consideration of the provi- 
sions of the Bombay Town Planning 
Act, 1954. and especially sections 53 to 
55 of that Act it is clear that the Cor- 
poration is exclusively entrusted with 
the duty of framing and implementa- 
tion of the Planning Scheme and, to 
that end, has been invested with al- 
most plenary powers. Since develop- 
ment and planning is primarily for the 
benefit of the public, the Corporation 
is under an obligation to perform its. 
duty in accordance with the provisions 
of the Act. The responsibility for a 
an 
other temporary structures which con- 
travene the scheme is that of the Cor- 
poration and not of the owners of plots. 

. (Paras 12, 10) 


(B) Constitution of India, Art. 226 
— Mandamus — Writ is discretionary 
— Discretion directing that which is 
lawful cannot be interfered with. 


It is true that a writ of mandamus 
is not a writ of course or a writ of 


right but is, as a rule, a matter for the 
. discretion of the court. But when the 


High Court has exercised its discretion 
in directing that which is in itself law- 
ful to be done, no other Court'can 
question that discretion in so direct- 
ing. Therefore the Supreme Court in 
an appeal by special leave, will not 
ordinarily question that discretion. 
(Para 13) 


Cases Referred: Chronological Paras 


(1875-76) 1 AC 611 = so LT 381, 
Queen v. Church Wardens of 

_ All Saints, Wigan 

(1869-70) 5 QB 269 = 39 LJ QB 
86, Queen v. Garland 


Mr. Niren De, Attorney-General 
for India and Mr. M. C. Bhandare, Sr. 
Advocate (Mr. P. C. Bhartari, Advo- 
cate, and M/s. J. B. Dadachanji, O. C. 
Mathur and Ravinder Narain, Advo- | 
cates of M/s. J. B. Dadachanji and Co., 
with them), for Appellants: M/s. S. V. 
Gupte, and S. J. Sorabjee, Sr. Advo- 
cates, (Mr. B. R. Agarwala, Advocate 


Rana, Advocate, with them), for Res- 
pondent No. 1; Mr. Sharad Manohar | 
and Mrs. Urmila Sirur, Advocates, for 
Interveners. 
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The Judgment of the Court was 
delivered by 


PALEKAR, J.:— This is an appeal 
by special leave from an Order of the 
High Court of Bombay dated 24th 
April, 1969 in Appeal No. 2 of 1967, 
substantially confirming the order pass- 
ed by a single Judge of that Court in 
Writ Petition No. 474 of 1965. The 
appellants before this Court are the 
Bombay Municipal Corporation and 
the Municipal Corporation. of Bombay 
and the respondents are the owners of 
41 final plots Nos. 106 to 116 and 118 
to 147 under the Bombay:Town Plan- 
ning Scheme, Santacruz 


2. The area under the Town 
Planning Scheme, with which we are 
now concerned, originally. fell ‘within 
the municipal limits of the Bandra 
Municipal Committee. That Committee, 
by a resolution dated 15th June, 1948, 
declared: its intention to frame a Town 
Planning Scheme under section 9 (1) 
of the Town Planning Act, 1915. There- 
after, the Municipal ‘Committee was 
abolished and the area of that 
municipality was absorbed within 
the limits -of the Bombay Muni- 
cipal Corporation. The Corporation, 
which, for the purpose of the Act, 
now became the local! authority, 
applied to the Government; and on 7th 
May, 1951, the Government of Bombay 
sanctioned the making of the Scheme. 
On 30th April, 1953,.a draft scheme 
was prepared and published as requir- 
ed by the Act and it was duly sanction- 
ed by the Government on, 6th May, 
1954. On 17th August; 1954, an Arbi- 
trator was appointed to finalize the 
scheme and the Arbitrator. formulated 
the final scheme and published the 
same in the Official Gazette, forward- 
ing, at the same time, the Scheme to 
the President of the Tribunal appoint- 
ed under section 22 of the Act. In the 
meantime, the Town Planning Act, 
1915 was replaced by the Town Plann- 
ing Act, 1954 which came into force on 
lst April, 1957. Under section 90 of the 
new Act, the ‘final Scheme already 
formulated was adopted for continu- 
ance and implementation. ‘Finally, on 
21st August, 1958, the final Scheme 
was sanctioned by. the Government 
which directed that the Scheme should 
come into force from Ist January, 
1969. 

3. The Scheme, as already 


stated, was known as the Bombay 
Town Planning Scheme, Santacruz 
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No. VI and covered an area of about 
169 acres divided into two parts by the 
Ghodbunder Road which ran from 
south to north. We are not concerned 
here with the western part. We are 
concerned with the eastern part, the 
total area of which was about 54 acres. 
A part of this area belonged to the 
N. J. Wadia Trust. In a Trust Petition, 
made to the High Court, a Receiver 
was appointed on 8th February, 1948 
of this trust property. It appears that 
unauthorised huts, sheds and stables 
had been built ia this area and the 
whole of it was full of slums, the re- 
moval of which was one of the objects 
of introducing the Town Planning 
Scheme. As the Arbitrator has stated 
in his Final Scheme, 


“The Final Scheme as now drawn 
up provides for the construction of 
new roads with necessary storm-water 
drains on the sides of the roads, cer- 
tain public sites within the area such 
as School, Playground, Market, Mate- 
rnity Home ete. The construction of 
new roads, the provision of public sites 
and the removal of slums will provide 
for the development of this part of the 
Suburb on proper lines.” - 


In pursuance of the Scheme, the part 
of land, which belonged to N. J. Wadia 
Trust and which was now in the pos- 
session of the Receiver, became a part 
of the Scheme and, under the Scheme, 
a number of final plots were allotted 
to. the Receiver. On 31st July, 1962, 
the Receiver transferred a total area 
of 69,625 sq. yards comprised in 4l 
firal plots being Nos. 106 to 116 and 
118 to 147 to respondents 1 to 3 and 
one Gardi. Gardi sold his plots in due 
course to respondents 4 and 5. So, be- 
tween the five respondents, they be- 
ae the owners of the above 41 final 
ots 


4. As already noted, the Scheme 
came into force on Ist January, 1959 
and, though, under the Scheme, & 
period of 2 to 3 years had been allow- 
ed for the purpose of implementing the . 
Scheme, ‘no action was taken by the 
Corporation, perhaps due to the resis- 
tance offered by the slum-dwellers. 
The respondents, from whom the 
betterment charges, etc. were being 
recovered by the Corporation; called 
upon the Corporation to implement the 
Scheme by removing slums, sheds and 
temporary structures and also to pro- 
vide roads and drains as directed in 
the Scheme. The Corporation, how~ 
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ever, remained inactive and, hence, 
respondents 1 to 3 filed Writ Petition 
No. 474 of 1965 on the Original Side 
of the High Court on 13th October, 
1965. By this petition, respondents 
H-3 prayed to the Court: . 


(1) to issue a writ of mandamus or 
a writ in the nature of mandamus 
against the appellants -directing them 
to construct the roads and drains as 
. indicated in the Town Planning Scheme 
and to complete the same for use 
within such time as may be fixed by 
the Court, and 


(2) to issue a writ of mandamus 
or any other appropriate writ direct- 
ing the appellants to remove all the 
huts, sheds, stables and temporary 
structures from the 41 plots referred 
to above. 

The learned Judge held that, under the 
Town Planning Act and the Scheme, 
it was the primary responsibility of 
the Corporation, which was the local 
authority, to implement the Scheme 
and, accordingly, the writs as prayed 
were substantially granted. In appeal, . 
the Appellate Bench of the High Court 
confirmed the order of the learned 
Judge with only minor variations. 
Hence, the present appeal. 


5. The controversy _ between 
the parties has been narrowed down in 
this Court. The learned Attorney-Gene- 
ral, who appeared on behalf of the ap- 
pellants, did not dispute that, so far as 
the roads and drains are concerned, it 
was the primary obligation of the 
Municipal Corporation to provide the 
same in accordance with the Scheme. 
He also agreed that, if there were any 
unauthorised structures, huts, sheds 
and the like on any part of the plots 
which vested in the Corporation for a 
public purpose, the same were liable 
to be removed by the Corporation. His 
chief contention, however, is that the 
Corporation owed no duty to remove 
the unauthorised structures situated in 
the private plots of the owners who, 

his submission, were solely respon- 
sible to remove them. In any event, he | 
further submitted, since the petitioners 
and their predecessors had authorised 
these structures and collected rent 
from the owners or occupants of these 
structures, a writ of mandamus at their 
‘fmstance should not, in the discretion 
of the Court, be granted. i 


6. The point of substance in 
this appeal is whether. the Municipal 





Advance Builders [Prs. 4-7] S. C. 795 


Corporation, as the local authority 
under the Act, owed a duty to remove 
the unauthorised structures, even 
though those structures were on pri- 
vate final plots of the respondents. 
That the respondents could, by having 
recourse of law, ejéct the slum-dwel- 
lers and remove the huts and struc- 
tures would not be a relevant consi- 
deration if, under the Act and the 
Scheme, the duty was imposed on the 
local authority. The Scheme had been 
framed with a view to clear the area 
of slums. In fact, Note 11 attached to 
the Redistribution Statement under 
the Scheme directs that “all huts, 
sheds, stables and such other tempo- 
rary structures including those which 
do not conform to the regulations of 
the Scheme, shall be removed within 
one year from the date the Final 
Scheme comes into force. Persons thus 
dishoused will be given a preference 
in the allotment of land or accommoda- 
tion in Final Plot No. 16.” We will 
have occasion to consider this Note 
No. 11 at a later stage; but what is to 
be noted now is that the slums were 
to be cleared and the dishoused per- 
sons were to be accommodated in final 
plot No. 16 which was specifically al- 
lotted to the Corporation. 


7. Before turning to the provi- . 
sions of the Act and the Scheme for 
the determination of the issue before 
us, it may be necessary to note here 
that the writ issued by the learned 
single Judge with regard to these huts, 
sheds and structures was clarified in 
appeal by limiting the writ as follows: 


“that the responaents 1 and 2 (the 
present appellants) do remove within 
one year from tóday all unauthorised 
huts, sheds, stables and other tempo- 
rary structures standing and lying on 
the petitioners’ (the present respon- 
dents) said forty-one final plots.” 

We asked Mr. Gupte, learned counsel 
for the respondents, as to what exact- 
ly was meant by the term “unautho- 
rised” whether it meant not authorised 
by the owners of the plots or not au- 
thorised by the Municipal Corporation 
or something else. He informed us 
that. the relief that he really wanted 
was in terms of section 55 of the Act 
which gives the power to the local au- 
thority to remove, pull down or alter 
any building or other work which con- 
travenes the Town Planning Scheme. 
If any of the structures or huts and 
sheds, etc. which were situated in 
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these 41 plots did not contravene the 
Town Planning Scheme, he did not and 
could not ask for a writ of mandamus 
for the removal of the same. In view 
of this submission, the controversy is 
further narrowed down and the only 
question, with which we are now con- 
cerned, is whether the Corporation is 
bound under the law to remove such of 
the structures, sheds and huts situa- 
ted in the respondents’ plots in so far 
as they contravene the Town Planning 
Scheme: In our. opinion, the Corpora- 
tion is so bound. 


8. It is not necessary to go 
through the several provisions of the 
Town Planning Act. There can be no 
doubt that the Corporation, as the 


local authority, is wholly responsible: 


for the preparation and implementa- 
tion of every development plan. The 
preamble shows that the Town Plann- 
ing Act, 1954, which was intended to 
be a consolidating and amending Act 
relating to town planning, was enact- 
ed with a view to ensure that Town 
Planning Schemes are made in a pro- 
per manner and their execution is 
made effective. It was, therefore, 
necessary to provide that the local au- 
thority shall prepare a development 
plan for the entire’ area . within 

jurisdiction, By section 3' of the Act, 
the local authority is required to carry 
out a survey of the area within its 
jurisdiction within a certain time and 
_publish a development plan. In due 
course, such a development plan is san- 


ctioned by the Government, but, in the. 


meantime, by section 12 of the Act, 
stringent restrictions are placed on the 
property owners in the matter of deve- 
lopment of or construction on their 
private properties as soon as the local 
authority declares its intention to pre- 
pare a development plan. After the 
development plan is finally sanction- 


ed by the Government, the next step ` 
is for the local authority to make one. 


or more Town Planning Schemes as 
provided in section 18. The rest of the 
Act is mostly concerned with the pre- 


paration of the Town Planning Schemes - 


and S, 29 (1) (a) provides that, after 
the local authority has declared its in- 
tention to make a` scheme under S. 22, 
no person shall, within the area in- 
cluded in the scheme, erect or proceed 
with any building or work or remove, 


_ pull down, alter, make additions to, or’ 


. Make any substantial repair to any 
building, part of a building, a com- 
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pound wall or any drainage work or 
remove any earth, stone or material, 
or sub-divide any land, or change the 
user of any land or building unlesg 
such person has applied for and obtain- 

the necessary permission of the 
local authority. These restrictions, 
though very stringent, are obviously 
in the interest of the preparation of 
the Town Planning Scheme, because, 
if structures come up when the scheme 
is being prepared, the whole object of 
town planning will be frustrated. The 
Arbitrator appointed under the Scheme 
has to lay out the roads, the drains and 
make. provision for public places such 
as gardens, hospitals and the like and, 
if private owners start erecting struc- 
tures of more or less permanent nature 
the cost of the Scheme might become 
prohibitive and the Scheme itself will 
flounder. Such is the importance of the 
Final Scheme as sanctioned by the 
Government that, under S. 51 (3), the 
Town Planning Scheme has the same - 
effect as if it were enacted in the Act. 
The Scheme naturally deals with the 
disposition of the land in the whole 
area. Titles are displaced and regula- 
tions are made with directions as | to 
how the whole of the Scheme is to be 
implemented. These regulations and 
directions have effect as if they were 
enacted in the Act. 

9. Against this background, we 
have to determine the question in issue 
before us. The important provisions, 
bearing upon the controversy, are sec~ 
tions 53, 54 and 55 of the Act. Sec- 
tion 53 provides: í 

“On the day on which the final 
scheme comes into force, — 

(a) all lands required by the local 
authority shall, unless it.is otherwise 
determined in such scheme, vest abso- 
lutely in the local authority free from 
all encumbrances; - 


(b) all rights in the original plots 
which have been re-constituted shall 
determine and the re-constituted plots 
shall become subject to the rights set- 
tled by the Town Planning Officer.” 


It will be seen that all lands in 
the area which is subject to the Scheme 
to whomsoever they might have ori- 
finally belonged, would absolutely 
vest in the local authority if, under the 
Scheme, the same are allotted to the. 
local authority. As a necessary corol-~ 
lary to this, all rights in the original 
plots of the private owners would de- 
termine and if, in the Scheme, re-con- 
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stituted or final plots are allotted to. 
them, the same shall become subject 
to the rights settled by the Town plann- 
ing Officer in the Final Scheme. The 
original plots of one owner might com- 
pletely disappear, being allotted to the 
local authority for a publie purpose. 
Such a private owner may be paid 
compensation or a reconstituted plot 
in some other place may be allotted to 
him. This reconstituted plot may be 
also made subject to certain other 
rights in favour of others as determin- 
ed by the Town Planning Officer. In 
other cases, the original plot of the 
owner may be substantially cut down 
and he may be compensated elsewhere 
by being allotted a smaller or a bigger 
piece of land in a reconstituted plot. 
The learned Attorney-General pointed 
out that, so far as the present case is 
concerned, the final plots coincide 
with the original plots of the private 
owners. That may be so; but that con- 
sideration is irrelevant for a proper 
construction of the statute. It is in- 
herent in every town planning scheme 
that titles are liable to be displaced 
ànd an owner may get a reconstituted 
plot which belonged, prior to the Final 
Scheme, to some other owner. In such 
a case, if the original plot belonging 
to ‘A’ was not encumbered by any 
unauthorised huts and ‘A’ is allotted - 
in the Schemé a reconstituted plot of 
another, encumbered or littered over 
with unauthorised sheds and huts, 


would it be just to say that ‘A’, who is 


to be put into possession, under the 
Schenie, of the reconstituted plot, 
should take legal action for the eject- 
ment of the butment-dwellers? For 
aught we know he may be non-suited 
on the ground of limitation or adverse 
possession. In any case, the Scheme 
will, on the one hand, put an innocent 
owner to undeserved trouble and, on 
the other, not achieve the object of 
removing the hutment-dwellers as 
speedily as possible, thus frustrating 
the very object of town planning. It 
is not as if such a situation was not 
visualised by the Legislature, because 
the very next section, viz. section 54 
gives ample powers to the local autho- 
rity to do the needful. ‘That section 


says: 


“On and after the day on which 
the final scheme comes into force any 
person continuing to occupy any land 
which he is not entitled to occupy 
under the final scheme may, in accord- 
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ance with the prescribed procedure, be 
tae evicted by the local autho- 
ri uae 

Alt that the local authority has to see 
for the purpose of section 54 is whe- 
ther any person is occupying any land 
in disregard of the rights determined 


- under the final scheme and, if he does 


so, he.is to be summarily evicted by 
the local authority. Section 55 is more 
explicit on the question. Sub-section (1) 
is-as follows: 

*(1) On and after the day on which 
the final scheme comes into force the 
local authority may after giving the 
prescribed notice and in accordance 
with the provisions of the scheme— 


(a) remove, pull down, ‘or alter 
any building or other work in the area 
included in the scheme which is such 
as to contravene the schemé or in the 
erection or carrying out of which any 
provision of the scheme has not been 
complied with; 

(b) execute any work which it is 
the duty of any person to execute 
under the scheme in any case where it 
appears to the local authority that de- 
lay in the execution of the work would 
prejudice the efficient operation of the 
scheme”. 


Sub-clause (a) of the sub-section gives 
the local authority power to remove, 
pull down or alter any building or 
other work in the whole of the area 
included in the scheme if such build- 
ing or work contravenes the scheme, 
or if, in the erection or carrying out 
of the building or work, the provision 
of-the scheme has not been complied 
with. In short, every building or work, 
which is in contravention of the Town 
Planning Scheme, wherever it may be 
in the whole of the area under the 
Scheme, could be removed, pulled 
down or altered by the local authority 
which alone is named as the authority 
for that purpose. For example, the 
Scheme in this case, by its Note 11, 
requires that all huts, sheds, stables 
and such other temporary structures, 
which do not conform with the Scheme 
are liable to be removed within one 
year of the Scheme which is regarded 
under S. 51 (3) as part of the Act. If 
the owner or occupant of the tempo- 
rary structure does not remove the 
structure within one year, the local au- 
thority is empowered to do that. Sub- 
clause (b) takes care of any work 
which, under the Scheme, any private 
person is liable to execute in a certain 
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time. If there is delay in the execu- 
tion of the work, the local authority is 
given the power to execute the work. 
The question then would arise: at 
whose cost this work is to be executed? 
For that, provision is made in sub-sec- 
tion (2) which is as follows :— . 


“(2) Any expenses incurred by the 
Tocal authority under this section may 
be recovered from the persons in 
default or from the owner of the plot 

the manner provided for the re- 
covery of sums due to the local autho- 
rity under the provisions of this Act.” 
The expenses incurred by the local 
authority in this connection are re- 
coverable from the person in default, 
viz., the person indicated in the Scheme 
and who has defaulted in executing 
the work. To make sure that the ex- 
penses are recovered, sub-section (2) 
makes them recoverable not merely 
from the person in default, but also 
from the owner of the plot. Disputes 
are likely to arise whether any build- 
ing or work contravenes a Town Plann- 
ing Scheme and, so, provision is made 
for the same in sub-section (3) which 
is as follows :—~ 

“(3) if any question arises as to 
whether any building or work contra- 
venes a town planning scheme, or 
whether any provision of a town plan- 
ning scheme is not complied with in 
the erection or carrying out of any such 
building or work, it shall be referred to 
the State Government.or any officer 
authorised by the State Government in 
this behalf and the decision of the State 
Government or of the officer, as the 
case may be, shall be final and conclu- 
sive and binding on all persons.” | 


It will, thus, be seen that Section 55 
provides a self-contained code by 
which buildings and works situated in 
the whole of the area under the 
Scheme are liable to'be removed or 
pulled down by the local authority if 
those buildings or works contravene 
the Town Planning Scheme. A proper 
implementation of the Scheme would 
undoubtedly entail considerable cost, 
but provision for the same is made in 
Chapter VII of the Act, Section 66 of 
which provides for the recovery of 
what are commonly known as better- 
ment charges. The costs of the Scheme 
are to be met wholly or in part by a 
contribution to be levied by the local 
authority for each plot included in the 
Final Scheme calculated in proportion 
to the increment which is estimated to 
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accrue in respect of such plot by the 
Town Planning Officer. The whole 
scheme of the Act, therefore, and es- 
pecially Ss. 53 to 55 leave no doubt 
that it is primary duty of the 
local authority to remove all such 
buildings and works in the whole of 
the area which contravene the Town 
Planning Scheme. 


10. The Scheme and the regu- 


Tations made thereunder must be read 


as supplemental to the Act and, when 
that is done, there is no room for any 
doubt whatsoever that the local autho- 
rity is entirely responsible for remov~ 
ing the huts, sheds, stables and other 
temporary structures which contra 
vene the Town Planning Scheme. Th 
Scheme gives a statement of works to 
be constructed under the Scheme which 
comprises a number of roads and the 
drainage system. The Scheme then 
specifies which final plots under the 
Scheme are reserved for public or 
municipal purposes. In the section 
dealing with the regulations controll- 
ing the development of the area under 
the Scheme, the various final plots are 
mentioned and directions have been 
given as to how they are to be utilised. 
Regulation 6 is as follows :-— s 

“No hut or shed whether for re- 
sidential user or otherwise, or tempo- 
rary moveable shops on wheels or such 
other temporary structures shall be 
allowed within: the area of the 
Scheme...” 


It is possible to construe this regula- 
tion as prospective in operation, be- 
cause Regulation 9 provides that any 
person contraveniņg any of the afore- 
said regulations or any of the provi- 
sions of the Scheme is liable to be pro- - 
secuted and fined. As a part of the- 
Scheme, there is a Redistribution and 
Valuation Statement which shows 
which are the original plots, who were 
the owners thereof, whether those 
plots were encumbered or leased out, 
who the mortgagees and lessees were, 
what is the number of the reconstitut- 
ed or the final plot allotted to such 
owners, what contributions. have to be 
made by the owners and what addi- 
tions 
into account while deciding the contri- 
butions. In the case of some of the 
final plots, certain rights are given and 
liabilities imposed and, in suitable 
cases. compensation also is directed to 
be paid. And, then, to this Redistribu- 





or deductions are to be taken ~ - 
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tion and Valuation Statement, eleven 
Notes are appended which are im- 
portant. Note 1 savs that all rights of 
mortgagors or mortgagees, if any, exist- 
ing in the original plots are transfer- 
red to their corresponding final plots. 
Note 2 deals with the rights of lessors 
and lessees in the original plots. By 
Note 3, all rights of passage hitherto 
existing are extinguished. By Note 4, 
agreements in respect of original plots 
are transferred to the final plots. By 
Note 5, the tenures: of all original 
plots are transferred to the correspond- 
ing final plots. Note 6 permits the 
original plot-owners to remove their 
detachable material on the plot if they 
are deprived of the same They are 
required to remove their wire-fencing, 


compound wall, sheds, huts or other _ 


structures. They can do so within 
three months from the date on which 
the final Scheme comes into force, the 
idea being that the final plots must be 
clean plots for being allotted to an- 
other under the Scheme. This permis- 
sion under Note 6 has given not be- 
cause the local authority has no power 
to remove wire-fencing, huts. sheds, 
ete.; that power is there as already 
shown under Section 55. But this is a 
concession made in favour of the 
owner. Since the owner is required to 
remove himself from this plot, he is 
permitted to take away whatever 
material he could easily remove. And, 
then, Note 11, to which reference has 
already been made, provides that all 
huts, sheds, stables and such other 
temporary structures including those 
which do not conform to the regula- 
tions of the Scheme, are required to be 
removed within one year from the date 
the final Scheme comes into force. The 
Note refers not merely to huts, sheds, 
stables which do not conform to the 
regulations of the Scheme, but also 
to all huts, sheds, stables and such 
other temporary structures. Whoso- 
ever the owner or the occupant of the 
same might be, he is required to re- 
move the same within one year from 
the date the Final Scheme comes into 
force. This is an important regulatory 
. provision which has the effect as if en- 
acted in the Act. If the owner or the 
occupant of these huts, sheds and 
stables does not remove the same with- 
in one year from the date the final 
Scheme comes into force, he would be 
contravening the provisions of the 
Scheme and, thereupon, the local autho- 
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rity will have the power under S. 55 (1} 
(a) to remove or pull down these huts 
sheds, stables, ete. Note 11 has taken 
due note of the fact that, if the huts, 
sheds, stables, ete. are demolished, the 
Owners or occupants thereof will be- 
come dishoused. Hence, further pro- 
vision is made that persons thus dis- 
housed will be giyen preference in the 
allotment of land or accommodation in 
Final Plot No. 16 allotted to the 
Corporation. In other words, it is 
implicit in this Note that the Corpora- 
tion may not hesitate to pull down or 
remove these huts and sheds, etc., be- 
cause provision is already made for 
allotment of land in the Corporation's 
Plot. The Note, therefore, indirectly 
establishes that it is the primary duty 
of the Corporation as the local autho- 
rity to remove all offending huts, 
sheds, stables and temporary struc- 
tures in the whole area under the 
Scheme and not merely from those 
areas which are allotted to the Cor- 
poration under the Scheme. 


11. Our attention was invited 
by the learned Attorney-General to 
the Maharashtra Regional and Town - 
Planning Act, 1966 which came into 
force on 11th January, 1967. The Act 
came into force when the present litiga- 
tion was pending in the High Court; 
but it does not appear that any refer- 
ence was made to the provisions of that 
Act. It is a more comprehensive 
legislation with regard to develop- 
ment and planning than the Bombay 
Town Planning Act, 1954 to the pro- 
visions of which we have already made 
a reference. By Section 165 (1) of the 
Maharashtra Regional and Town Plan- 
ning Act, 1966, the Bombay Town 
Planning Act, 1954 is repealed; but, 
by virtue of sub-section (2) of Sec- 
tion 165, all Schemes finalised under 
the Bombay Town Planning Act, 1954 
are deemed to have been framed under 
the corresponding provisions of this 
Act and the provisions of this Act shall 
have effect in relation thereto. The 
more important provisions of the 
Bombay Town Planning Act, 1954, to 
which a reference has been made by us 
above were Ss. 53, 54 and 55. The cor- 
responding provisions in the new Act 
are Sections 88, 89 and 90. Section 53 
consisted of two Clauses (a) and (b). 
They are the same as the first 
two Clauses (a) and (b) of the 
corresponding S. 88 One more C1 (c) is 
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added which provides that the plan- 
ning Authority shall hand over posses- 
sion of the final plots to the owners 
to whom they are allotted in the final 
. Scheme. The Planning Authority is 
the same as the Local authority under 
the Bombay Town Planning Act, 1954 
— in the present case, the Bombay 
Municipal Corporation. There was no 
- specific provision in Section 53 direct- 
ing the local authority to hand over 
possession of the final plots; but, in our 
opinion, that was implicit in the 
Scheme when the original plots were 
reconstituted and the reconstituted 
plots were allotted to the owners of 
the original plots. Clause (c) of Sec- 
tion 88, therefore, merely clarifies 
what was implicit in Section 53 of the 
old Act. Section 54 of the old Act 


corresponds to sub-section (1) of Sec- . 


tion 89 of the new Act. Sub-section (2) 
of Section 89 is a new provision which 
makes it obligatory upon the Commis- 
sioner of Police and the District Magis- 
trate to assist the Planning Authority 
in evicting persons from the final plots 
when there is unlawful opposition to 
the same. Section 55 of the old Act 
corresponds to Section 90 of the new 
Act and is practically the same in 
content. In our opinion, therefore, 
there is nothing in the new Act which 
requires us to reconsider the above 
finding. f 


12. Tt is clear, therefore, on a 
consideration of the provisions of the 
Bombay Town Planning Act, 1954 and 
especially -the sections of that Act re- 
ferred to above, that the Corporation 
is exclusively entrusted with the duty 
of framing and implementation of the 
Planning Scheme and, to that end, has 
been invested with almost plenary 
powers. Since development and plan- 
ning is primarily .for: the benefit of 
the public, the Corporation is under 
an obligation to perform its duty in 
accordance with the provisions of the 
Act. It has been long held that, where 
a statute imposes a duty the perfor- 
mance or non-performance of which is 
not a matter of discretion, a mandamus 
may be granted ordering that to be 
“done which the statute requires to be 
done (See Halsbury’s Laws of England, 
Third Edition, Vol. I, p. 90). 


13. It was, however, contend- 
ed by the learned’ Attorney-General 
that, after all, a writ of mandamus is 
not a writ of course or a writ of right 


but is, as a rule, a matter for the dis- 
cretion of the Court. That is un- 
doubtedly the case. It is pointed out 
by Lord Hathorley in Queen v. Church 
Wardens of All Saints, Wigan, (1875- 
76) 1 AC 611 that upon a prerogative 
writ there may arise many matters of 


discretion which may induce - the - 


Judges to withhold the grant of it — 
matters connected with delay, or 
Possibly with the conduct of the 
parties; but, as further pointed out by 
his Lordship, when the Judges have 
exercised their discretion in directing 
that which is in itself lawful to be 
done, no other Court can question that 
discretion in so directing, in the pre- 
sent case, the High Court has exercis- 
ed its discretion in directing the issue 
of the writ and this Court, in an appeal 
by special leave, will not ordinarily; 
question that discretion. 


14. In Queen v. Garland, (1869- 

70) 5 QB 269 which was cited n the 
learned Attorney-General before us, 
mandamus was refused practically on 
the ground that the petitioners there- 
in had not come before the Court with 
clean hands. In that case, the trustees 
proved the will of the testator, but did 
not claim themselves to be admitted to 
the copyholds, though they were bound 
do so, and called upon the lord of 
the manor to admit the infant heir by 
his guardians. The lord refused. If 
the trustees had done their duty by 
admitting to the copyholds, the lord 
would have been entitled to a double 
fine instead of a single fine on the ad- 
mittance of the heir. In these circum- 
stances, the Court refused a mandamus 
to compel the lord to admit the heir as 
in the opinion of the Court, the effect 
of granting it would be to enable the 
trustees to evade payment of a double 
fine, and to commit a breach of trust by 
not acquiring themselves the legal 
estate in the- copyholds. Nothing of 
that nature to disqualify the respon-, 


dents in this case for a writ in their - 


favour has been pointed out to us. 
The only submission of the learned 
Attorney-General is that so far as the 
huts, sheds, ete, which are within the 


final plots of the- respondents are con- . 


cerned, they must be presumed to be 
there with the permission of the res- 
pondents or their predecessors-in-title 
especially when it is known that some 
fee, compensation or rent was recover- 
ed by them from the owners or occu- 
pants of these huts and sheds, It is 
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not the case that the petitioners, while, 
on the one hand, asking for a manda- 
mus against the Corporation, are resist- 


ding the enforcement of the Scheme 


through the owners and occupants of 
the slums on the other. If the owners 
of these final plots merely recovered 
some 


rent, that act cannot. be regarded as 
importing any disqualification for the 
purposes of mandamus. After 
their land was being used by others 
and, perhaps, the respondents are also 
liable to pay local taxes. We have not 
been shown one provision in the whole 
of the Act which requires the owners 


` of the plots to take any action against 
the hutment-dwellers. The Scheme. 


came into force in 1959 and it is an ad- 
mitted fact that, till 1964, nothing at 
all was done by the Corporation to im- 
plement the Scheme. 


served notices on the Corporation to 


enforce the Scheme, but, for one reason: 


or the other, the Corporation merely 
stalled effective action. We do not, 
therefore, think any adequate reasons 


have been given for refusing the writ.- 


15. In the result, the appeal is 
liable to be dismissed with only the 
following modification in the Appel- 
late Court’s Order :— op $ 
For the following words :— 

“that the respondents 1.and 2 do 
remove within one year from today all 
unauthorised huts; sheds, stables and 
other temporary structures standing 
and lying’ on the petitioners’ said 
forty-one final plots” 
the following should be substituted : — 

“that the respondents 1 and 2 do 


remove within one year from today alb. 


such huts, sheds, stables and other 
temporary structures standing or lying 
on the petitioners’ said forty-one final 
plots as contravene the Scheme or in 
the erection or carrying out of which 
any provision of the Scheme has not 


- been complied wi 


Subject to this modification in the 
Order, the „appeal is dismissed with 
costs. Since- a stay had been granted 


by this Court, it would be necessary.. 


to allow . reasonable time for compli- 


` ance by the appellants. The periods 


already given by the trial Court, as 
modified by the Appellate Court, shall 
be counted 
judgment. : 
l Appeal dismissed. 
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amounts from the hutment~ 
dwellers by way of compensation or: 


-Act (1951), 


The respondents ` 


. vocates, with them), 
_ Respondents (In all the Appeals). 


from the date of. this 
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Asnew Drums (Private) Ltd. and 
others (In all the Appeals), Appellants 
v. Maharashtra State -Finance Corpora- 
tion and others (in all the Appeals), 


‘Respondents, 


Civil Appeals Nos. 1021 and 1022 
ton and 1852 of 1970, D/- 24-8- 


(A) State Financial Corporation 
Sec. 32 (8) —— Scope — 
Order of District Judge setting aside or | 
refusing to set aside sale— Appeal pro- 
visions of Civil P. C. apply — (K- 
Ref. :— Civil P.. a (1908), Order 43, 
Bule 1 (i).) i 


. The words “in the manner provid- 
ed in the Code of Civil. Procedure” in 
Section 32 (8) include also the provi- 
sions in the Code dealing with appeals. _ 
“Manner”. means method of procedure 


. and to provide for an appeal is to pro- 


vide for a mode of procedure. 

: (Para 9) 

{B) State Financial Corporation 

Act (1951), Sec. 32 — Jurisdiction con- 

ferred on District Judge under Act is 
not as persona designata. 


This is clear from sub-section (11) 
of Section 32 which provides for the 
exercise of the functions of the Dis- 
trict Judge under the Act by a judge 
of a City Civil Court or by the High 
Court in the presidency town, and else- 
where, also by an Additional District 
Judge. (Para 11) 


Mr. V. M. Tarkunde, Sr. Advocate, 


(M/s. B. Datta and B. R. Agarwal, Ad- 


vocates with him),-for Appellants (In 
all the Appeals); Mr. M. N. Phadke, Sr. 
Advocate, (Mr. A. G. Ratnaparkhi, Ad- 
vocate, with him), (for Nos. 1 and: 2). 
and M/s. C. K. Daphtary and Bishan 
Narain, Sr. Advocates, (M/s. Harish 
Chandra, S. Jalan and H. K. Puri, Ad- 
(for No. 3), for 


*(First App. No. 152 of 1970 and Civil 
Appln. No. 2183 of 1970, D/- 16-2- 
1970 and 20-8-1970, respectively — 
Bom.) . 
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The Judgment of the Court was 
delivered by 


SIKRI, C. J.:— Civil Appeal No. 
. 1021 of 1971, by special leave is direct- 
ed against the judgment of the Bombay 
_ High Court, dated February 16, 1970, 
‘dismissing First Appeal No. 152 of 
1970 summarily. The judement of 
the High Court reads: : 

“No appeal lies. 

Even on merits we do not find any 
substance. 
Dismissed.” got E 


2. This-First Appeal was pur- © 
ported to be filed under sub-section (9)- 


of Section 32 of the State Financial 
Corporation Act (63.of 1951) — herein- 
after referred to as the Act — from 
the judgment and order, dated Januarv 
16, 1970, passed ‘by Gopal U. 
Rijhsinghani: Joint Judge, Thana; in 
Miscellaneous Application No. 111 of 
1969. Two points arise in this appeal; 
(1) Whether an appeal lies to the High 
Court under Section 32 (9) of the Act? 
(2) if the appeal lay; was it a case for a 
‘summary dismissal? 


3. In order to spaseciate these 
points it is necessary to set out-a few 
facts. One of the appellants, Asnew 
Drums Private Ltd., hereinafter refer- 
red to as the appellant company, made 
an application to the Bombay (now 
Maharashtra): State Financial Corpora- 
tion for a loan of Rupees 10 lakhs. for 
installing and erecting machinery 
plant, and other fixtures for its drum 
reconditioning factory at Kalve, Thana 
District, Bombay. The appellant Com- 
pany executed a registered deed of 
mortgage by way of security, pledging 
all lands, buildings, . machineries etc. 
On August 10, 1965, the Finance Cor- 
poration filed Miscellaneous Applica- 


tion No. 75 of 1965 against the appel-. 


lant company and two, of its Direc- 
tors under Section 31 of the Act for 
sale of company properties mortgaged 
and for issue of interim injunction 
restraining the company from dealing 
with these properties. 


4. The relevant part of S. 31 
(1) of the Act provides: 

“31 (1) Where-an industrial con- 
‘cern, in breach of any agreement, 
makes any default in repayment of any 
loan or advance or any instalment 
without prejudice 
to the provisions of S. 29 of this Act 
and of section 69 of the Transfer of 
Property Act, 1882, any officers of 
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the Financial Corporation, generally 
or-specially authorised by the Board 


in this behalf, may apply to the dis- 
trict judge within the limits of whose 
jurisdiction the industrial concern car- 
ries on the whole or a substantial part 
of its business for one or more of the 
following reliefs, namely: 


(a) for an order for the sale of the 


‘property pledged, mortgaged, hypoth- 


ecated or assigned to the Financial 
Corporation as security for the loan or 
advance; or 

(c) for an ad interim infunction 
restraining the industrial concern from 
transferring or removing its machinery 
or plant or equipment from the pre- 
mises of the industrial concern with- 
out the permission of the Board, where 
such removal is apprehended.” 


5. On August 18, 1965 the Dis- 
trict Judge issued an interim injune- 
tion restraining the company from 
transferring or removing its machi- 
nery, plant or equipment. On April 11, 
1966, the District Judge confirmed the 
order of injunction and attachment and 
ordered the sale of attached machinery 
and plant of the company and passed. 
an order for issue of sale proclamation 
as required under O. XXI R. 66 


6. Section 32 of the Act lays 
down the procedure to be adopted by 
the District Judge in respect of appli-« 
cations under S. 31 (1) (a) and (c) of 
the Act. Sub-s. (6) of S. 32 provides 
that ; f 

‘if cause is shown, the district 
judge shall proceed to investigate the 
claim of the Finance Corporation in 
accordance with the provisions con- 
tained in the Code of Civil Procedure, 
1908, in so far as such provisions may 


_be applied thereto.” 


It is under this sub-section that 
the District Judge investigated the 
claim although we were informed | 
that no rules had been framed con- 
taining the provisions of the Code of 
Civil Procedure to be applied for this 
purpose, The relevant part of sub-sec- 
tion (7) provides that after making an 
investigation under sub-s. (6) the Dis- 
trict Judge may confirm the order. of 
attachment and direct ‘the sale of the 
attached property. It is under this 
sub-section that the District Judge 
confirmed the order of attachment and 
oo the naig of the attached pro- 
per E S 
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7. Sub-section (8) of S. 32 calls 
e interpretation in this appeal. It pro- 
vides: 


“32 (8). An order of attachment or 


sale of property under this section shall 
be carried into effect as far as practi- 
cable in the manner provided in’ the 
Code of Civil Procedure, 1908 for the 
attachment or sale of property in exe- 
cution of a decree as if the Financial 
Corporation were the decree-holder.” 

The District Judge applying the rele- 
vant provisions of the Code of Civil Pro- 
cedure issued various proclamations 
for sale. The last one was issued in 
pursuance of the order dated June 30, 
1969 of the District Judge directing 
that the properties be again put up for 
sale. On July 22, 1969 a fresh procla- 
mation for the fifth time for sale was 
issued and on August 20, 1969 a public 
notice was published in the Times of 
India only. On August 28, 1969, the 
highest bid for lot No. 1 was Rupees 
5,70,000/- and for lot No. 2 Rs. 5,40,000/-. 
The sale was adjourned to Septem- 
ber 3, 1969 but no public notice of this 
adjournment was given. 


8. The District Judge directed 
the Financial Corporation to get the 
evaluation of the property made by 
some expert. It is stated that M/s 
Corona Electricals valued land at 
Rs. 3,04,610/-, building at Rs. 7,41,486/- 
and machinery at Rs. 7,02,000/- — total 
Rs. 17,47,096/-. On September 2, 1969, 
the appellant company protested 
against this hurried valuation, but on 
September 3, 1969 the whole property 
was sold for Rs. 11,50,000/- to M/s 
Kayjay Industries Private Ltd., auc- 
tion purchasers, who deposited in 
Court Rs. 2,87,500/- being 1/4th of the 
amount of the bid. On September 12, 
1969, the remaining amount was paid 
by the auction-purchasers and on Oct- 
ober 3, 1969 the appellant company ap- 
plied for setting aside the sale. On 
January 16, 1970 this application was 
dismissed. On February 13, 1970 the 
appellant company filed F.A. No. 152/ 
70 in the Bombay High Court. The 
Bombay High Court, as already stated, 
rejected the appeal on February 16, 
1970 on the ground that no appeal lay 
and also on the ground that there was 
no merit in the appeal. 

9. The question which really 
arises is whether by using the words 
tin the manner provided in the Code 
of Civil Procedure” in S. 32 (8) the 
Legislature intended to include the 
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provisions in the Code dealing with 
appeals.. There is no doubt that under 
the Code of Civil Procedure an order 
setting aside or refusing to set aside a 
sale in execution of a decree is ap- 
pealable under O. XLIII R. 1 (i). It is 
difficult to understand why the scope 
of the language should be cut down by 
not including appeals provided under 
the Code of Civil Procedure within the 
ambit of the words “in the manner 
provided in the Code of Civil Proce- 
dure”. “Manner” means method of pro- 
cedure and to provide for an appeal is 
to provide for a mode of procedure | 
The State Financial Corporation lends 
huge amounts and we cannot for a 
moment imagine that it was the inten- 
tion of the Legislature to make the 
order of sale of property, passed by 
the District Judge, final and only sub- 
ject to an appeal to the Supreme Court 
under Art. 136 of the Constitution. 


10. The learned counsel for the 
respondents contended that, wherever 
the Legislature wanted to provide for 
an appeal to the High Court, it did so 
specifically, In this connection he 
pointed out that sub-s. (9) of S. 32 pro- 
vided that 


“any party aggrieved by an order 
under sub-section (5) or sub-section 
(7) may, within thirty days from the 
date of the order, appeal to the High 
Court, and upon such appeal the High 
Court may, after hearing the parties, 
Pass such orders thereon as it thinks 
proper.” 


It is true that an appeal has been 
expressly provided in this case but the 
reason for this is that if there had been 
no specific provision in sub-s. (9), no 
appeal would lie otherwise because it 
is not provided in sub-s. (5) or sub-sec- 
tion (7) that the District Judge should 
proceed in the manner provided in 
the Code of Civil Procedure. 


11. We are not impressed by 
the argument that the Act corifers 
jurisdiction on the District Judge as 
persona designata because sub-s. (11) 
of S. 32 provides that 

“the functions of a district judge 
under this section shall be exercisable 
(a) in a presidency town, where there 
is a city civil court having jurisdic- 
tion, by a judge of that court and in 
the absence of such court, by the High 
Court; and (b) elsewhere, also by. an 
additional district judge.” i 
These provisions clearly show that the 
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District Judge is not a persona desi- 
gnata. 
12... It was contended that the 
whole idea of the Act was to have ex- 
- peditious execution as otherwise large 
. funds of the State Financial Corpora- 
‘tion would be locked up during execu- 
- tion proceedings. If this was. the inten- 
tion of the Legislature, it would have 
expressly provided that no appeal 
would lie-against an order made under. 
sub-s. (8). of S. 32. 
13.. In the result we hold that 
an appeal lay to the - Bombay . High 
Court and the High Court erred in 


`; holding that no appeal lay. 


14. The next question is whe- 
ther it was a case in which the appeal 
should have been dismissed summari- 
ly. This Court gave special leave 
against the order of the District Judge, 
dated January 16, 1970, (Civil Appeal 
No. 1852 of 1970). Prima facie this 
Court -thought that there was some- 

_ thing to:be said on the merits of the 
case. We accordingly hold that the 
High Court was not justified in dis- 
missing the appeal summarily. 


. We accordingly allow Civil 


Appeal No. 1021 of .1971, set aside the 
judgment and order of the High Court 
dated February 16, 1970, and remand 
the: case to it for disposal according to 


law. 

16. Civil Appeal. No. 1852 of 
1970 was filed after this Court granted 
: special leave against the order of the 
District Judge, dated January 16, 1970. 
As we have remanded’ ` Civil Appeal 
‘ No. 1021 of 1971, directing the High 
Court to hear and dispose of-the appeal 
- from the same order of the District 
Judge, according ‘to. law, Civil Appeal 
No. 1852 of 1970 becomes infructuous. 

17, Civil Appeal. No. 1022 of 
1971, by special leave, was filed against 
the order of the Bombay High Court 
rejecting the application of the appel- 
lants for leave to appeal to this court 
against their judgment and order dated 
February 16, 1970. In | view. of our 
decision in Civil Appeal No. 1021 of 
1971, remanding the case to the High 
Court, this’ appeal also becomes infruc- 
. uous. , 

18. ‘There will be no order as 
to costs in these three appeals. 

19. We have no doubt that the 
High Court will dispose of the appeal, 
-which we have remanded, expeditious- 
-ly, if possible within three months, as 
the auction purchasers - have already 


_ the meantime, th 


State of Bihar (Khanna J) - 
deposited the full . money: and delay 


ALE ` 


will prejudice them a great deal. In‘ 


t e purchase money ly- 
ing in deposit. in the District Court be 


allowed to be withdrawn by the Maha-. 
Corporation. - 


rashtra State Finance - 
The learned counsel for the Corpora- 
tion, on. instruction, undertakes that 
the Corporation will-refund the money 
if directed by the High Court. 

: Case remanded. 
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Criminal Appeal No. 223 of 1968, 
D/- 11-1-1972. 

. Constitution of India, Art. 136 — 
Interference with appreciation of evi- 
dence by Supreme Court. _ 


Where the. evidence of prosecu< 
tion witnesses was accepted by the 
Courts below and nothing warranting 
interference was shown the Supreme 
Court declined to interfere with the 
appraisement of that evidence. 


(Para 6). 


U. P. Singh, Advocate for Appel- 
lant; R. C. Prasad, Avoca for Res- 
pondent. 

The Judgment of the Court was 
delivered by 


KHANNA, J.: 
lant was convicted under section 3 of 
Railway Stores (Unlawful Possession) 


Act, 1955 by Magistrate I Class, Cha- . 
sentenced to undergo. ` 


-pra and was 
rigorous imprisonment for a period of 
one year.: On appeal Additional Ses- 
sions Judge, Chapra confirmed the 
“conviction and. sentence.- Revision 
petition filed by Jagdish Rai was dis- 
missed in limine by the High Court of 
‘Patna. The appellant thereafter filed 
appeal by special leave in this court. 
2. The prosecution case is that 
on August 9, 1964 at about 6.45 am 
Ramji Pandey, Sainik in the Railway 
Protection Force, was on duty in the 


upyard Sonepur railway platform. . 
1580 of 1968, . 


*(Criminal Revn. No. 
D/- 21-8-1968 — Pat.) 
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When Ramji Pandey, in the course. of 
checking, arrived near a coach, he saw 


the accused coming out. from beneath © 


the coach after tying something in 
his-Gamchha. Ramji “Pandey asked 
the accused to stop, but: the accused 


Jagdish Ral v..State of Bihar (Khanna J) {Prs. 2-8] S. C. 805 
‘lar view was taken.on appeal by the 


learned „Additional Sessions Judge. 
> 6.  .We have ‘heard Mr. U. P. 


. Singh on behalf of the appellant and 


are of the view that there is no merit 


inthis appeal: Ramii Pandey. (PW 2) 


fled towards the East. Ramji Pandey - hag 


chased the accused and raised alarm, 
whereupon Goga -Singh (PW 1) and 
Ram Ekbal Singh (PW 3), Rakshaks in 
the Railway Protection Force, and one 
Sheo Singh joined Ramji Pandey. 
With their help the accused was secur- 
ed. The accused was found to have 
tied in his Gamchha a dynamo belt con- 
taining the letters "T. L. L Seener” 


and a knife measuring 11 digits. The . 


dynamo belt of the coach, from under 
which the accused had been seen ċom- 
ing out, was found to be missing. The 
accused was then taken to Ram Bilas 
Singh (PW 5), Officer Incharge of Rail- 
way Protection Force Sonepur. The 
Dynamo belt, knife and the Gamchha 


were also produced before Ram Bilas - 


Singh. Ram Bilas Singh forwarded the 
accused along with a report as well as 
the dynamo belt, knife and the 
Gamchha to Bhagwat Narain 


Chaudhary (PW 6), Incharge of Sonepur. 


Government Railway Police Station. 
On the basis of the report sent by Ram 
Bilas Singh, Bhagwat Narain 
Choudhary prepared first information 
report, 

f 3. The dynamo belt recovered 
from the accused, according to the pro~ 
secution case, showed that it -was rail- 
way property and was used in coaches 
for generating electricity. 


4, At the trial the plea of the. 


accused was denial simpliciter. In de- 
fence one witness J. Mukherji, Loco 


Foreman, was produced. According to . 


the above witness, the accused on the 
day of occurrence, was working as a 
fireman and at about .7 or 8 am. he 
went to Mukherji DW for knowing his 
place of duty. The witness added that 
there had been a dispute. between 
Sonepur Railway Protection Force 
Staff and the Staff of Permanent Way 
Inspector, and this had resulted in.a 
criminal case wherein the accused 
along with other: members of the staff 
of Permanent Way Inspector had been 
put on a test identification parade. 

5. The trial magistrate found 
that the case against the accused had 
been proved .beyond all reasonable 
doubt. He accordingly convicted and 
sentenced the accused as above. Simi- 


] given evidence in support of the 


- prosecution as given above. His evi- 
-dence is supported by that of Goga 


Singh (PW 1). We 





tion to shake the evidence of Banerji 


= h The defence evidence of 
Mukherji was rejected by the courts 
below and we are not inclined to take 
a different view. According to Mukh- 
erji, the accused went to the witness 
at about 7 or 8 am., while the mate- 
rial on record shows that before that 
he had been secured and produced be- 
fore the officers of the Railway Pro- 
tection Force: and the Government 
Railway Police with the recovered 
articles, l 
8. Mr. Singh has pointed oub 
that, according to Ramji Pandey, the 
Dynamo belt wrapped up in a Gam- 
chha was in the hand of the accused 
when the witness chased the accused. 
According, however, to Goga Singh 
PW the Dynamo belt wrapped up ina 
Gamchha ‘was “lying at a distance of 
10-15 yards of the accused at the time 
he was apprehended. The above dis- 
crepancy, in our opinion,. is not very 
material. It is quite possible that, im- 
mediately before his apprehension, 
the accused might have thrown the 
Gamcbha containing the belt and the 
knife. Another circumstance pointed 
out by Mr. Singh is that no seizure 
memo regarding the Dynamo belt, 


f knife and gamchha was prepared when 
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the accused was produced along with 
those articles before Bhagwat Narain 
Chaudhary. This circumstance, in our 
opinion, is not of much significance be- 
cause the evidence of Ram Bilas Singh 
tends to show that the recovery of the 
dynamo belt. knife and gamchha was 
“mentioned in the report sent by Ram 
Bilas Singh and those articles too were 
sent along with the report forwarded 
by the witness to Government railway 
police station. 
9. The appeal. consequently 
fails and‘is dismissed. 
Appeal dismissed. 





AIR 1972 SUPREME COURT 806 
(V 59 C 153) ; 
(From: Andhra Pradesh)* 
J. M. SHELAT, L D. DUA, H. R. 

KHANNA AND G. K. MITTER, JJ. 

1. Ahmed Bin’ Salah (in C. A. No. 
1723 of 1968), 2. Mohd. Badashah alias 
Bashah Mian (In C. A. No. 225 of ia 
Appellants v. 1. Mohd. Basha (InC. A. 
No. 1723 of 1968), 2. Ahmed Bin Salah 
(In C. A. No. 225 of 1969), Respondents. 

Civil Appeals Nos. 1723 of 1968, 
- and 225 of 1969, D/~ 5-1-1972. 

Transfer of Property Act (1882), 
S. 91 — Redemption — Mortgagor sel- 
: ling mortgaged property to mortgagee 
— Mortgagee admitting that sale deed 
was fictitious — Suit by heir of mort- 
gagor — Maintainability. (X-Ref: Suc- 
‘cession Act (1925), S. 2 (h)). 


Where a mortgagor sold the mort- 
gaged property to the mortgagee and 
the mortgagee subsequently executed 
a document stating that the sale deed 
was fictitious, that in fact there was 
no sale, that he had not paid any 
amount towards purchase price, that 
the only amount due to him was the 
morgtage debt and that in case the 
mortgage debt was discharged during 
his lifetime he would himself .release 
the property or if it was discharged 
after his death his sons should release 
the property, the sale of property could 
not be said to have taken place. That 
being so the mortgage subsisted and so 
too the right of the son of the mortga- 
gor as the only heir of his mother (the 
mortgagor) to redeem so long as that 


*(C-C.C, No. 25 of 1963, D/- 27-3-1968 
—Andh Pra.) i 
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right was not foreclosed, even on the 
assumption that the mortgaged pro- 
perty solely belonged to her. C. C. C. 
No. 25 of 1963, D/- 27-3-1968 (Andh. 
Pra) Affirmed. (Paras 10, 11, 12, 13) 

Ordinarily a recital: in the 
deed as regards payment of purchase 


price corroborates the purchaser’s tes-_ 


timony regarding such payment but 
in the present case such recital does 
not have that effect in view of the 
admission made by the mortgagee. 
- (Para 10) 
The document executed by the 
mortgagee cannot be termed a will al- 
though it is so described since it did 
not dispose of any property of its exe- 
cutant nor was it to come into effect 
on and after his death. That document 
itself stated that if the mortgage debt 
was discharged during his lifetime, the 
executant himself would release the 
property. It was a unilateral declara- 
tion made by the mortgagee putting -on 
record the fact that no sale had taken 
place, and that therefore, neither he 
nor his son could claim the property as 
having been sold. Therefore, no ques- 
tion of reconveyance could arise and 
the only transactions which subsisted 
being the mortgage, a suit for redemp- 
tion was the proper and the only 
remedy of the heir of the mortgagor. 
(Para 14) 
Mr. Sarjoo Prasad, Sr. Advocate 
(M/s. R. V. Pillai, R. K. P. Shankardas 
and P. Kesava Pillai Advocates with 
him), for Appellant in C. A. No. 1723 
of 1968 and Respondent in C. A 
No. 225 of 1969; Mr. K. Rajendra Chow- 
dhary, Advocate, for Respondent in 
C. A. No. 1723 of 1968 and Appellant 
in C. A. No. 225 of 1969. 
The Judgment of the Court was 
delivered ‘by 


SHELAT, J.:— These two appeals 
founded on a certificate, are directed 
against the judgment and decree pass- 
ed by the High Court of Andhra Pra- 
desh by which it reversed the dismissal 
by the Trial Court of a suit for redemp- 
tion filed by the respondent in Civil 
Appeal No. 1723 of 1968 and the ap- 
pellant in Civil Appeal No. 225 of 1969 


sale .- 





hereinafter for brevity sake called the 


plaintiff, 


2. The case of the plaintiff in 
the suit was that he was the owner of 
the mortgaged house in question and 
the site on which it was constructed. 
He purchased the said site for Rupees 
8,000 and built thereon the said house. 
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Having run into debts while construct- 
ing it, he borrowed from the 
dant’s father three sums, Rupees 8,000, 
Rs. 4,000 and Rs. 3,000 and executed 
three different documents of mortgage. 
His mother, Malan Be, was joined as 
a co-executant of those mortgages, as 
the property stood in her name as hi 

benamidar and also as and by way of 
abundant caution. According to the 
plaintiff, his second wife, Yaseen Be- 
gum laid claim over the said house in 
lieu of dower due to her. To save the 
house from that claim, the plaintiffs 
mother executed a sale deed, Ex. B-1, 
in favour of the defendant’s father 
mentioning therein Rs. 30,000 as the 
consideration for the sale, That amount, 
according to the sale deed, consisted of 
Rs. 15,000 being the mortgage debt and 
another sum of Rs. 15,000 said to have 
been paid in cash, though it was never 
paid and was shown as part of the con- 
. sideration only to avoid a charge that 
the said sale was collusive. The plain- 
tiff’s case further was that the sale 
deed was fictitious and was never 1n- 
tended by the parties thereto to operate 
and being without consideration also 
was void and of no effect. According 
to him, he was absent at the time when 
his mother executed the said sale deed. 
Further, she could not pass any title in 
the said house as she was only his 
benamidar and had herself no title or 
interest therein. On December 19, 1938, 
the defendant’s father, é 
he had acquired no title under the said 
deed and on protest made by the plain- 
tiff, executed a document, Ex. A-1, ad- 
mitting that the said sale deed was 
fictitious, that he was in possession of 
the house as the mortgagee only and 
that he, and after him his heir, would 
restore it to the plaintiff òn satisfac- 
tion of the said mortgage debt. The 
plaintiffs mother died in 1354 Fasli, 
leaving her surviving the plaintiff as 


her sole heir and legal representative. ` 


The plaintiff claimed that the defen- 
dant’s father, and after his death the 
defendant, had in all collected Rupees 
36,556.10 np. by way of rents and that 
after deducting the municipal taxes 
and the mortgage amount of Rupees 
15,000, the defendant was bound to 
restore the said property and pay the 
excess which, according to him came 
to Rs. 21,572.65 np. 


3. The defendant denied that 
the plaintiff, and not his mother, was 


the owner of the mortgaged property. ` 
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defen-. 


knowing that | 
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He also denied that the sale deed, Ex. 
B-1, was fictitious, or that the plain- 
tiffs mother had no right to execute 
it, or that she did so while the plaintiff 
was absent from Hyderabad. He fur- 
ther denied that besides the mortgage 
amount, another sum of Rs. 15,000 was 
not paid to the plaintiffs mother. The 
defendant asserted that the said deed 
was valid and effective as it was exe- 
cuted by the plaintiff's mother, in 
whom the title in the property vested, 
and the transaction was for considera- 
tion, His case further was that Ex. A-1 
was a fabricated document, in that, the 
signature on it was not of his father. 
In any event, the said document 
amounted to a will by which he was 
directed to restore the house to the 
plaintiff on satisfaction by him of the 
mortgage debt. That direction was, ' 
however, of no avail to the plaintiff 
as the defendant’s father died leaving 
his last will and testament by which 
he had revoked all previous directions. 
There being thus a valid sale evidenc- 
ed by Ex. B-1, there was no longer any 
subsisting mortgage on the basis of. 
which redemption or accounts could 
be claimed, and that therefore, the suit 
was misconceived. 


4, Both the parties led oral and 
documentary evidence.- Upon that evi- 
dence, the Trial Judge gave the fol- 
lowing findings: 

© (1) That both the site and the 
house built thereon belonged to the 
plaintiff's mother: 

(2) that the fact that permission 
to build the house was issued by the 
municipal authorities in the plaintiffs 
name and the fact that the assessment 
register showed his name in the column 
for persons responsible for payment of 
municipal taxes did not mean that the 
plaintiff was the owner of the house 
and the site; l 

(3) that the fact that the plaintiff 
was also made the executant of the 


mortgage deeds did not prove bis title 


or his mother as his benamidar. The 
mortgage amounts on all the three oc- 
casions were paid to his mother in the 
presence of the Sub-Registrar before 
hae the mortgage deeds were regis- 
tered; 


(4) that the plaintiffs contention 
that the sale deed. Ex. B-1 was exe- 
cuted by his mother during his absence 
was not true as (a) he himself had pur-. 
chased the necessary stamps, (b) he 








. tioners, . 
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had signed the document as an identi- 
fying witness, and (c) the evidence 
adduced by him that he was not pre- 


sent at that -time was unacceptable; 


(5) that in a deposition, Ex. B-4 
given by him in an earlier proceeding. 
he had admitted that his mother had 
at first mortgaged and'later on sold 


: ye and that ‘he had no title 


(8) that the sale was . valid: and 


` effective inasmuch as it was made by 


the mother who held the title in the 
property. Even if the sum of Rs. 15,000, 
in addition to the mortgage amount, 
was not paid, failure to do so would 
not ‘affect the validity of the sale, the 
remedy therefor being;a suit to re- 
cover the unpaid, p ase price; 

(7) that . in view: of the evi- 
dence of „the ` two.i legal . practi- 
-Abdul Wahab P. W. 2 
and Dinkar Rao, P., W. 6 whose 
evidence. that they. were the attesting 
witnesses to the document Ex. A-1 and 
that the defendant’s father had execut- 
ed that document in‘their presence a 
which could not be . discredited, 
document Ex. A-1 could not be. said to 
be a fabricated document; 


(8) that document,; however, was 
partly a will and partly a deed pro- 
mising to restore the property on satis- 
faction of the mortgage debt. That part 
of it which amounted to a-will contain- 
ed a direction to the defendant to res- 
tore the property but. that direction 
was no longer effective, as the last will 
Ex. B-6, which the defendant’s father 
left, had revoked all previous direc- 
tions made by 

(9) on the question -of limitation, 
he held that limitation’ would com- 


-mence only upon the. refusal by the 


defendant to specifically perform Ex. 
A-1 namely, to reconvey the property 
on., satisfaction of the , mortgage debt 
and that such refusal being only in 


1960 when the defendant refused to. 


comply with the plaintiffs notice, the 
guit was not time barred. 

His final conclusion was that the sale 
deed Ex. B-1 being’ valid, the said 
mortgages became merged in the sale, 


` and there were no subsisting mortgages. 


The suit for redemption, therefore, was 
misconceived and the proper suit 
would have been one for specific per- 


formance of reconveyance of the. pro- - 


perty in suit to the plaintiff. On this 
view he dismissed the suit. i 


A.I. R. 


. 5. In the` appeal filed by the 
plaintiff in the High Court against the 
dismissal of his suit, the High Court 
pointed out that the real controversy 
between the parties turned on the sale 
deed, Ex. B-1. If the sale evidenced 
by that deed was real, there, obvious- 
ly, could be no, subsisting mortgage . 
thereafter and. no suit for redemption 
could possibly lie.. Therefore, the eru- ` 


cial question, said the High ‘Court, was — 


about the character and effect of Ex. 
B-1: As appearing from .the. High 
Court’s judgment, the argument ad- 
dressed before it on behalf of the par- 

ties also was on the question whether ` 
Ex. A-1 was a genuine document. If 


‘that document was genuine, the state- 


ments made in it by the defendant’s 
father would inevitably affect the 


genuineness of the transaction of salè l 


embodied in Ex. B-1. Therefore, if the 


- gale evidenced by that document was 
„a sham transaction, ‘entered collusi- 
vely by and between ` the plaintiffs 


mother and the defendant’s father in 
order only to save the property from 
the claim madé by the plaintiffs 
second wife and the sale was never in- 
tended to operate, there would be no . 
question of the mortgages merging into 
the sale or the mortgages not: continu- 
ing to subsist or the plaintiff having no 


longer the right to redeem them by 


satisfying the mortgage- debt. After 


_considering the document Ex. A-1 and 


the evidence led by the parties relat- 


ing to it, the High Court came tothe ` `“ 


conclusion that ‘besides the evi- 
dence of the plaintiff, there was 
the evidence ` of. the ~two’ legal 
practitioners, P. Ws. 2'and 6, which 
was acceptable also to the Trial Court, 
and against which nothing substantial | 


“was made out to induce the High Court 


to reject it. The statements made by 
the defendant’s father in Ex. A-1 were . 
clear and unambiguous- and being 
against his own interest could not but 
be accepted. That being the position, - 
and the defendant's case that the docu- 
ment was fabricated being unaccept- 
able, the consequence was that there 


- was in fact no sale and the deed, Ex. 


B-1 to evidence it was collusively made 
between the defendant’s father and 
plaintiffs mother to frustrate any 
claim which the plaintiffs second ‘wife 


would make against the property in ` 


question. The sale having thus never 
been intended to. operate, no title pass- 
ed to the defendant’s father, and there- ` 
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fore, there could be no question of the 
property having to be reconveyed. to 
the plaintiff or of there being any 
impediment against. his right of rede- 
eming the mortgaged property. On 
this reasoning the High Court revers- 
ed the Trial Court’s judgment and: de- 


cree dismissing the suit. The suit,. 


however, was partially decreed to the 
extent of entitling the plaintiff to 
redeem the mortgaged property on 
his satisfying the mortgaged debt 
of Rupees 15,000. © As regards his 
claim for accounts; the High Court 
rejected: that claim holding that 
the defendant’s father’ took 
possession of the house only after Ex. 
B-1 was executed and collected rents 
from out of . which he satisfied the 
municipal . taxes” and the costs of 
repairs, as stated in Ex. A-1 upon 


which the plaintiff himself had heavi- 
ly ‘relied. - It is against the decree for: 


redemption ‘that the defendant has fil- 
ed C. A. No. 1723 of 1968. The plain- 
tiffs appeal No. 225 of 1969 is against 
. the denial of the relief for accounts 
claimed by him. . - 
- 6. It is true that the Trial Judge 
had disbelieved the plaintiffs case that 
it was he, and not his mother who 
owned the property, and that his 
mother had executed the sale deed, Ex. 
‘B-1 while he -was at Bidar. Assuming 


that it was his mother -who had the - 


title in the property and that it was 
as its owner that she had first mort- 
gaged and subsequently executed the 
sale deed, that fact. loses much of its 
importance, as admittedly on her death 
the plaintiff was her only surviving 
heir and legal representative. He was, 
therefore, the. only person entitled to 


challenge the said sale deed, and if on` 


‘such challenge he were to succeed, the 
mortgages would subsist and he would, 


undoubtedly, have the right to redeem 


them , 7 
7. The cardinal ‘question in 
these appeals, therefore, is whether 
the sale deed was a genuine document 
and whether the plaintiff's mother 
transferred and conveyed the property 
to the defendant’s father. It is upon the 
- answer to that question that these ap- 
peals must depend, the argument, both 
in the High Court and before us, of 


both the parties having been focussed 


on the question whether the property 
in question was actually sold to the 
defendant’s father and whether the 
document Ex. A-i was. genuine. . 
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over: 


‘by the plaintiffs mother 
though the plaintiff was. present at 
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. 8. Before we proceed to exa- 
mine the sale deed, it is necessary first 
to read the mortgage deed, Ex, B-3 


‘dated April 9, 1938, under which the 


property was mortga to secure the 
first loan of Rs. 8,000/-. Assuming that 
the title to the property was solely in 
the plaintiff's mother, the defendant’s 
father was at that time careful to have 
that mortgage deed executed: by both 
the plaintiff and his mother. Presuma- 
bly, the plaintiff was asked to join in 
the execution of that document because 
apart from his claim that he was the 
owner, the property admittedly stood 
in his name in the municipal registers. 
Obviously, the defendant’s father was 


‘anxious to join him in that mortgare 


deed so that in future the plaintiff 
would have no opportunity to challenge 
the transaction on the ground that his 
mother was not competent to mortgage 
the property as she had no title to it. 
The .defendant’s father was also care- 
ful to havea clear proof of the mort- 
gage amount having been advanced by 
him, by having its receipt acknowledg- 
ed in the body of the deed and also by 
having an endorsement by the Sub- 
Registrar before whom the document 
was. registered that the mortgage 
amount was paid by him and received 
by the plaintiff and his mother in his 
-presence at the time of registration. 


. 9. Tt is somewhat strange that 
though the defendant’s father had been 
careful enough to have made both the 
plaintiff and his mother execute the 
mortgage’ deeds, he was content to 
have--the sale deed Ex. B-1 executed 
alone, al- 


that time and-had in fact signed the 
document as a witness identifying his 
mother, she being a pardanashin lady. 
The sale deed, no doubt, recited the 
three mortgages for the total amount 
of Rs. 15,000, and also that another sum 
of Rs. 15,000 had been paid to and 
received by the plaintiff's mother, thus 


. making Rs, 30,000 as the consideration 


for the sale. According to the defen- 
dant’s evidence, the additional amount 
of Rs. 15,000 was paid in cash to the 
plaintiffs mother in the morning and 
the sale deed was registered in the 
afternoon. No separate receipt was 
admittedly taken from the plaintiff or 
his mother when the amount of Rupees 
15,000 was said to have . been paid, 
although the said deed yet remained to 
be registered. No endorsement was 
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also secured from the Sub-Registrar 
as regards the said payment as was 
done when the mortgage amount- of 
Rupees 8,000 was paid and that mort- 
gage deed was registered. The 
absence of a separate receipt or an 
endorsement by the Sub-Registrar as 
evidence of payment of Rupees 15,000 
would perhaps have not acquired much 
significance if the events which subse- 
quently took place had not occurred. 
Anyway, it is somewhat doubtful whe- 
ther the defendant’s father, who had 
taken all the precautions at the time 
when the mortgage for Rupees 8,000 


~ was entered into would not take the 


same precautions when the sale deed 
was executed and registered, parti- 
cularly when he was said to have paid 
in cash almost the double amount, 
namely, Rupees 15,000. 


10. As aforesaid, the defen- 
dant’s evidence was that this amount 
was paid in cash in the morning and 


` the document was registered in the 


afternoon. He produced no other evi- 
dence by way of books of account or 
any other document to show that his 
father had kept with him such a large 
sum in cash ready to hand it over to 
the plaintiff's mother. The only evi- 
dence with regard to the payment, 
therefore, consisted of the defendant’s 

word and the assertion in the sale deed 
as regards that payment. Ordinarily, 
such a recital in the sale deed would 
go a long way to corroborate the pur- 
chaser’s word regarding payment of 
purchase price. But in the present 
case, such a recital does not have that 
effect since the defendant’s father him- 
self admitted in a subsequent docu- 
ment, Ex. A-1, that he had not paid 
any such amount, and further that he 
had executed the document Ex. A-1 

at the instance of the plaintiff to evi- 
dence the fact that the sale deed was 
fictitious as no sale had actually taken 
place. If Ex. A-1 were to be accepted 
as genuine, there would be no question 
of the statement in the sale deed of 
Rupees 15,000 having been paid sup- 
porting the ’ defendants testimony. 
There would then remain only his un- 
corroborated word as regards that 
|highly disputed fact. 


11. Ex. A-1 in clear terms de- 
clared that the sale deed was a fictitious 
document and that there was in fact 
no sale by the plaintiff’s mother in 
favour of its executant , the defendant’s 


{Prs. 9-13] Ahmed Bin v. Mohd. Basha (Shelat J.) 


father, It further declared that no 


























gage debt of Rupees 15,000. The do- 
cument also declared that the purpose 
for which the sale deed was executed 
was to save the property from a possi- 
ble claim which the plaintiffs second 


fictitious amount 
Rupees 30,000 had to be sho 
in the sale deed as considera- 


tion, so that the purported sale would 
not appear or be challenged as collu- 
Sive. By that document the defen- 
dant’s father further declared that the 


lease it on the satisfaction 
the mortgage debt. 
debt 


perty. 


cument. That allegation obviously was 
reckless since the plaintiff produced 
two witnesses, P. Ws. 2 and 6, who 
swore that they were the attesting wit- 
nesses and the defendant’s father had 
executed it in their presence. There 


mony, 
the genuineness of Ex. A-1 was repell- 
ed concurrently by both the Trial Court 
and the High Court. In view of that 
evidence Ex. A-1 had to be accepted as 


consideration of Rupees 30,000. 


13. In face of the evidence of 
the two attesting witnesses and the 
other evidence showing that the 
amount of Rs. 15.000 was never paid, 
we must concur with the High Court’s 
finding that no sale of the prop j 
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had taken place and the sale deed Ex. 
B-1 was a fictitious document evidenc- 
ing an equally fictitious sale entered 
into for the purpose stated in Ex. A-1. 
The logical result would be that the 
mortgages subsisted and so too the 
plaintiff's right as the only heir of 
his mother to -redeem them, so long 
as that right was not foreclosed, even 
on the assumption that the mortgaged 
property solely belonged to her. 

14. The ‘Trial Court was in 
error to treat Ex. A-1 as a will con- 
taining a direction to the defendant to 
release the property on satisfaction of 
the mortgage debt and to find that that 


direction was revoked by Ex. B-6, the ` 


last will and testament of the defen- 
dant’s father. It appears that such a mis- 
apprehension arose in the mind of the 
Trial Court because the document at 
one place has used the expression 


“by way of sale”, and that meant that. 


the title to the property had vested 
under the sale deed Ex. B-1, in the de- 
fendant’s father, 
property had to be reconveyed to the 
plaintiff and hence a suit for redemp- 
tion could not lie. Such a reasoning 
however, is not tenable. Once the pur- 
ported sale and the sale deed Ex. B-1 
were found to be fictitious and there 
was in reality no sale, there was no 
question of any title having passed to 
the defendant’s father which had to be 
reconveyed, There was equally no 
question of the defendant’s father 
having in his last will and testament 
Ex. B-6 revoked any - directions con- 
tained in Ex A-1. Ex. A-1 cannot by 
any stretch of imagination be termed 
a will, although it is so described, since 
it did not dispose of any property of 
its executant nor was it to come into 
effect on and after his death. Ex. A-1 
itself stated that if the mortgage debt 
was discharged during his lifetime, the 
executant himself would release the 
property. The document was a unila- 
teral declaration made by the defen- 
dants father putting on record the fact 
that no sale had taken place, and that 
therefore, neither he nor his son could 
claim the property as having been sold. 
Therefore, no question of reconvey- 
ance could arise and the only transac- 
tions which subsisted being the mort- 
gages, a suit for redemption was the 
proper and the only remedy of the 
plaintiff. 

15, As regards the plaintiffs 
cross-appeal, there is no merit in it as 


Sultan v. State of Haryana (Palekar J.) 


and therefore, the. ~ 


[Pr. 1] S. C. 811 


‘ the document Ex. A-1 on which he 


relied. all throughout itself shows that 
he himself had occupied the property 
till the sale deed Ex. B-1 was execut- 
ed, and that the rents received by thé 
defendant’s father and after him by the 
defendant were utilised towards meet- 
ing. the costs of repairs and the Muni- 
cipal taxes. No question of defendant 
having to account for such rents or 
his having to pay the excess could arise 
and the plaintiff’s claim was, therefore, 
rightly- rejected. 
16. The result its that both the 
appeals are dismissed with costs. 
Appeals dismissed. 
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(V 59 C 154) 
. (From: Punjab & Haryana)" 
P. JAGANMOHAN REDDY AND 
D. G. PALEKAR, JJ. 
Sultan and another, Appellants v. 
State of Haryana, Respondent. 


Criminal Appeal No. 144 of 1971, 


_D/- 5-1-1972. 


_ Penal Code (1860), Section 302 — 
Sentence — Mitigating circumstances. 
If death is caused by firing gun 
shots by two persons and it is found 
that the shots fired at by one person 
were separately sufficient in the ordi- 
nary course of nature to cause death 
but the shot which the other accused 
hit was not sufficient to cause death 
he cannot be awarded the extreme 


- penalty of death even if he had fired 


the gun with the intention to kill. 
. (Para 7) 
_ Mr. B., R. G. K. Achar, Advocate, 
for Appellants; M/s. K. C. Sharma and 
z N. Sachthey, Advocates, for Respon- 
ent. 
The Judgment of the Court was 
delivered by 
PALEKAR, J-:— The appellants 
Sultan and Chatru who have come to 
this Court by special leave have been 
sentenced to death by the Additional 
Sessions Judge, Rohtak and the death 
sentence has been confirmed by the 
High Court of Punjab and Haryana at 
Chandigarh. The charge against them 
was under Section 302 r/w S. 149 


*(Criminal Appeal No. 550 of 1970 and 
Murder Ref. No. 38 of 1970, D/- 
24-12-1970 — Punj & Har.) 
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Indian Penal Code. They were jointly 
tried with Giani Ram‘ and Dhare. 
‘Chandan Singh who was the fifth per- 
- son to form the unlawful assembly 
was absconding and was, therefore, not 
available -at the time ‘of the trial 


-_ Giani Ram and Dhare have been 


` acquitted and the appellants who were 
“then convicted under Sec. 302- r/w 34, 
“ Indian Penal Code are! before us in 
this appeal os vere 

2 The victim of the -assault 
was one Sardara. The appellants and 
‘Sardara belonged to the village Kulsi 
within the jurisdiction of the Police 
Station Bhadurgarh in Rohtak District. 
He- was murdered on 18-5-1969. The 
relations between Sardara and the ap- 
pellants were far ‘from cordial. It 
appears that on 24-7-1968 the appel- 
lant Sultan had applied to the Police 
Sub-Inspector, Bhadurgarh to take 
action against Sardara under Sec- 
tion 107, Criminal Procedure Code. 


Along with Sardara he had. also com- . 


plained against Bhim Singh, P. W. 3 
and others. On 4-8-1968 at the inter- 
vention of other respectable villagers 


the parties settled their differences and. 


thereafter the chapter . proceedings 
. were dropped. Some four days before 
the murder’ i.e. on 14-5-1969 the 
-marriage of the sons of one Parshada, 
_ the deceased brother of Sultan, was to 
‘take place. Appellant _Chatru is 
Sultan’s other brother. For the pur- 
poses of the Ghurchari ceremony, 
a procession consisting of, women and 
children was taken out in the village 
and the procession was to, terminate 
near the village tank. - While the pro- 
cession was moving forward with the 
usual tom-toming Sardara: happened to 
come there with his bullocks. Owing 
to the noise the bullocks shied and 50 
Sardara -asked the processionists to 
stop the noise. Thereupon the proces- 
sion was abandoned, and the people 


went back. This was. resented by the' 


appellant Sultan and other members 
of the family who must have regarded 
it as an ill-omen. 

3. - Four days later on ' 18-5- 
1969 Bhim Singh left his village at 
about 7.15 a. m. for Ashodha — a 
neighbouring village in ‘bullock-cart. 
He was taking with him wheat for be- 
ing ground and paddy to. be husked. 
After he had gone a little distance, he 
saw Sardara following him in. his cart 
in which Mukhtyar Singh, P. W. 4 and 
Ram Singh, P. W. 5 were also seated. 


_ Haryana (Palekar J) 


i A.L R. 
The latter two were also taking some ` 
wheat of their own for being ground 
at Ashodha. The two carts. were going. 
to Ashodha one behind the other. When 
they came near Arawala pond within 
the limits of village Ashodha,. the 
appellants along with their sons Giant 
Ram and Dhare and the absconding 
Chandan Singh came there on bicycles. 
According to. the prosecution Sultan 
was armed with a gun and his brother 
Chatru was armed with a pistol. The 
other three were armed with Gandasas: 
They kept aside. their bicycles and came 
in front of Sardara’s cart. They told -< 
Sardara that he had broken. up the - 

Ghurchari. procession which made their 
life difficult and they would not leave. 


him now. On seeing this Bhim Singh, 


P. W. 3,-Mukhtyar Singh, P. W. 4 and 
Ran Singh, P. W. 5 got down from 
their carts: and started imploring the 
appellants and others not to put their 
design into effect but Sultan asked- 
them to move -away and immediately 
fired his gun which hit Sardara in his 
chest. The second shot was fired by 
Chatru’ from his pistol which hit 
Sadrada on the left clavicle in between 
the left shoulder and the neck. Sultan 
refilled his gun and fired the third 
shot and this hit Sardara above the. 
abdomen on the left side. Sardara 
who was in the cart lay down with 
his head on the bags in the cart. Atb- 
this stage the other three companions 
of the appellants are alleged to have got 
up into the cart and each one of them 
gave a blow with the Gandasas on the 
back of the head of Sardara and on the 
left lumber region. The prosecution 
witnesses ran towards a nearby 
village.and thereafter all the five as- 
sailants got on their bicycles and pro- 


‘eeeded towards the side of village 


Bherai. The three prosecution witnesses 
then went to village Kulasi and inform- 
ed Jailal, the father of Sardara, about 
the occurrence. Jailal took them to the 
village Sarpanch Bani Singh. On the 
suggestion of Bani Singh, P. W. 12, 


‘Bhim Singh, P. W. 3 went to the 


Police station Bhadurgarh on a bicycle 
and lodged his report Ext. P. A at 
about 11.00 a. m. 


4. Dalip Singh, P. W. 17, the 
Assistant Sub-Inspector recorded’ the 
first information report and proceeded 
to the scene of occurrence. Sultan was 
arrested on the night between 19th 
and 20th May, 1969-at a place between © 
Kulsi and Ashodha villages. The fur- 
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Sub-Inspector Moti Lal, P. W. 15 to 
whom Sultan made a disclosure state~ 


ment on May 25, 1969 which led-to the © 


Tecovery of a broken gun concealed in 
the heap of ‘pural’-behind the kotah in 
~ the field. Chatru was arrested on May 
26, 1969 and is supposed to have made 
a disclosure statement ` on. 31-5-1969 
which led to the recovery of a country 
made pistol concealed in the fodder 
room of his house. D 

5. Near the -scene of offence 
Dalip Singh, P. W.. 17° had. already. re- 


‘covered three empty cartridges. These - 


cartridges along with the gun and the 
pistol were. sent ` to the Ballistic Ex- 
pert, Mr. J..K. Sinha, P. W. 16. Mr. 
Sinha who was at that time Asstt. Dir- 
ector of the Forensic Science Labora~ 
tory Chandigarh was examined in the 


Trial Court and also by the High Court ` 


under section 428 Criminal Procedure 
Code. ‘The evidence of Mr. Sinha was 
not treated as of much consequence in 


the present case because . there was - 


clear evidence of eye witnesses that a 
gun and a pistol had been used. Three 


shots had been fired and three empty, > 
cartridges had been found at the place - h 


soon after the offence. The Sessions 
Court and the High Court accepted the 
evidence of Bhim Singh, P. W. 3, Muk- 
htyar Singh, P. W. 4 and Ran Singh, 
P.-W. 5 as thoroughly reliable. The 
Sessions Court agreed with their evi- 
dence that the deceased had been also 
hit with Gandasas, but since even one 
person armed with a Gandasa was 
quite capable of inflicting three inju- 
ries it gave the benefit of doubt to 
Giani Ram and Dhare and convicte 
the appellant under section 302 r/w 
Section 34, IPC. The appellants were 
sentenced to death. The conviction and 
sentence have been co by the 
High Court. S ` 


- 6- There is no Ionger any dis- 
pute that the deceased Sardara had 
received three gun shot wounds. Dr. 
P. N. Chabra who performed the post- 
mortem examination noted in all six 
injuries — the first three of which are 
described as follows: - ; 
(1) Penetrating lacerated wound 
' 1” x 11/4” on the left upper abdomen 
near the lowest cartilage. It was abdo- 
minal cavity deep. ` RT. 

(2) Penetrating lacerated wound 
11/4” x 1” on the left chest, fifth in- 
tercostal space 4” from the sternum. 
It was chest cavity deep. 
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ther investigation was taken over by 


_ (3) Penetrating contused wound 
1” x 1” just above the leftinner clavi- . 
cle. It’ was directed to the right.. 


All these three wounds were gun shot 
wounds and according to the Medical 
Officer,- injuries Nos. 1 and 2 were 


-individually -sufficient in the ordinary 
‘course of nature to cause death. Both 


the courts have accepted the evidence 
of P. W. 3 Bhim Singh, P. W. 4 Mukh- 
tyar Singh and P. W..5 Ran Singh, es- 
pecially, ds they were corroborated by 
the actual injuries caused. According 
to them injuries 1 and 2 referred- to 
above have been caused by Sultan by 


` firing his gun ‘and injury No. 3 near 


the left inner clavicle was caused by 
the shot fired by Chatru from his pis- 
tol. It is true that P. W. 3 Bhim Singh 
was one of those against whom Sultan 
had made his complaint for action 
under section 107 Criminal Procedure 
Code. But we also know that the dis- 
pute was later compromised and there 
was no particular reason for Bhim 
Singh to give a false story. So far as 
the other two witnesses are concerned 
namely Mukhtyar Singh, P. W. 4 and 
Ran Singh, P. W. 5 nothing tangible 
as been suggested why they should 
have falsely implicated the appellants. 
There has been practically no delay at 
allin filing the first information report. 


. Before the same was filed the three wit- 


nesses had gone to Jailal, the father of 
the deceased Sardara, to inform him 
about the occurrence and it is admitt- 


‘ed by Bani Singh, P. W. 12 the Sar- 


panch of the village that’ Jailal had 
come to him with Bhim Singh, Mukh- 
tyar Singh and Ran Singh and told him 
about the occurrence. Immediately 
Bani Singh along with others went to 
the spot indicated and found Sardara 
lying dead in the cart. He remained 
near the cart along with the Sarpanch 
of Ashodha who had come there, in 
the meantime. At about 12.00 noon ac- 
cording to Bani Singh, the police 
arrived on the spot. Bani Singh further 
says that three empty cartridges which 
were lying at the scene were attached. 
The evidence of Bani Singh is also ac- 
cepted as substantially true which 
only goes.to show that the first infor- 
mation must have been lodged very 
soon after the occurrence. Both the 
courts -have believed that the appel- 
lants were armed with fire arms, Ap- 


. pellant No. 1 with a gun and Appel- 


lant No. 2 with a pistol and that while 
the appellant No. 1 fired two shots 


em oU 
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from his gun, appellant no. 2 fired one 
shot from his pistol. It is not possible 
for us to reappreciate the evidence es- 
pecially when there is no case made 
out for the same. Indeed a feeble at~ 
tempt was made by Mr. Achar to sug~ 
gest that the High Court had not in- 
dependently assessed the evidence but 
approached the case as a court would 
do in appeal. His contention was that 
though the appellants had appealed 
against their conviction and sentence, 
there was also before the court a pro- 
ceeding for the confirmation of the 
death sentence and in such a case, it 
was contended, the High Court must 
reassess the evidence independently 
under section 374, Criminal Procedure 
Code and not merely dispose of the 
case as'in appeal, We do not want 
to express our opinion as to which is 
the correct mode of approaching such 
evidence because we are satisfied from 
the judgment of the High Court that 
the evidence of the eye witnesses, es- 
pecially, has been fully considered and 
even if we were to reappreciate the 
evidence we would not have-come toa 
different conclusion. The conviction of 
the appellants under section 302 r/w 
Section 34, IPC cannot, in our opinion 
be assailed. - i 


E A As regards the sentence both 
the courts have been of the opinion that 
the appellants deserved the extreme 
penalty because there was no mitigat- 
ing circumstance. It is true that the 
appellants felt insulted because of the 
breaking up of the Ghurchari proces- 
sion but we do not think that the ap- 
pellants need have taken the law in 
their hands four days later and com- 
mitted the murder of Sardara in cold 
blood. So far as Sultan is concerned 
he had fired two shots and both these 
shots separately were sufficient in the 
ordinary course of nature to cause 
death. We do not think ‘that so far as 
the sentence on him is concerned we 
can justly interfere. But so far as ap- 
pellant no. 2 Chatru is concerned, 
though there can be no doubt that he 
had fired the pistol with the intention 
to kill Sardara, we actually find that 
the shot which hit the clavicle was not 
sufficient:to cause death. 

8. We think, under the circum- 
stances, that the lesser penalty under 
section 302, IPC would meet the ends 
of justice. Consequently we dismiss the 
appeal of appellant Sultan but partly 
allow the appeal of appellant Chatru 


A.LE 


to the extent that the sentence of death 
imposed upon him will be reduced to 
imprisonment for life. 

Appeal dismissed. 
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(V 59 C 155) 


_ (From Patna: AIR 1967 Pat. 101) 


J. M. SHELAT, I. D. DUA, H. R- 
KHANNA AND G. K. MITTER, JJ. 


Mahanth Bhagwan Bhagat, Appel- 
lant v. Girija Nandan Bhagat and 
others, Respondents. 

Civil Appeal No. 171 of 1987, D/~ 
4-1-1972. 


(A) Custom—Succession to Mahant- 
ship of Turki Math of Chowsari == 
Decisive factors, 


Held on oral and documentary 
evidence that in the matter of nomina- 
tion of a successor to the Mahantship 
seniority was not the decisive factor 
but that ability and efficiency in mana- 
gement coupled with a’good moral 
character and adherence to the religi- 
ous rites practised at the mutt and a 
spirit of service to sadhus ete,’ all en- 
tered into consideration in the selec- 
tion of a successor by a Mahant. 


, (Para 10) 
(B) Evidence Act (1872), Ss. 101- 
104 — Burden of proof — Custom. 
Burden to prove custom as to 
devolution of Mahantship of Turki 
Math from a Guru to senior most chel- 
la is on the person who claims Mahant- 
ship on basis of seniority. 
(Para 12) 
Mr. D. V. Patel Sr. Advocate, (Mr. 
U. P. Singh, Advocate, with him), for 
Appellant; Mr. C. B. Agarwala, Sr. 
Advocate, (M/s. Umesh Chandra Sinha, 
R. Goburdhun and D. Goburdhim, 


` Advocates with him), for Respondent 


no. 1 
The Judgment of the Court was 
delivered by ` 
MITTER, J.:——- This is an appeal 
from a judgment. of the Patna High 
Court reversing the decree in favour 
of the plaintiff-appellant declared to 
be the duly installed Mahant of Turki. 
Math and of all its subsidiary Maths 
and as such entitled to possession of 
the properties covered by the decree. 
2. The undisputed facts are as 
follows. In the village of Turkiin North 


AP/BP/A177/72/GKC 
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Bihar there is a Math or asthal of the 
Kabirpanthi Bhagataha Vairagi sect 
-established over a century back. There 
_are asthals subordinate to the princi- 
pal one at Turki located in different 
districts of Bihar. Devolution of the 
Mahantship has always been from a 
Guru to his Chela. Defendant No. 2 
executed a deed dated December 17, 
1951 nominating the first defendant 
as his successor to the Mahantship and 
a second deed on September 15, 1952 
surrendering his right to the Mahant- 
ship in favour of the first defendant 
with immediate effect. The suit of the 
appellant was launched in 1959 for a 
declaration that he himself was the 
duly installed Mahant of saddar asthal 
Turki in the circumstances mentioned 
in the plaint, that the second defendant 
had ceased to be the Mahant by his 
voluntary act of retirement and the first 
defendant being a junior Chela could 
have no right or claim to the Mahant- 
ship. As a corollary to the above de- 
claration, he also asked for a decree 
for recovery of possession of all the 
properties of the asthal including 
those which had been purported to be 
transferred by the first two defen- 
dants. 


. 3d The appellant made a two- 
fold claim in his plaint. It was his case 
that under the tenets and the customs 
of the asthal and Bhagataha sect of 
Kabirpanthies, the devolution of the 
office of Mahantship is always from a 
Guru to the senior celebate Chela 
either on the death of the Mahant for 
the time being or by the said Mahant 
nominating his successor by deed and 
himself retiring from the Mahantship. 
In either case, after the death or 
retirement of the Mahant for the time 
being, the senior chela succeeds to the 
Mahantship and is duly installed on 
the Gaddi after the performance of 
Bhandara in an assemblage of Mahants 
and sadhus of the sect and respectable 
persons of the locality at which the 
Chaddar of Mahanthi is bestowed on 
the new Mahant by the Mahant of 
Acharya Math Dhanauti in the District 
of Saran. The deeds of 1951 and 1952 
being in violation of the ancient cus- 
tom of the asthal, the. first defendant 
was never recognised as or became the 
Mahant of Turki nor was any Chad- 
dar ceremony performed at any requi- 
site ceremony in recognition of such 
succession. The appellant had filed a 
suit in the court of the Subordinate 


‘pointment with immediate 
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Judge at Muzaffarpur in the year 1953 
for declaration of his rights and for 
setting aside the deeds of 1951 and 
1952. After the suit was pending for 
some time, a compromise was arrived 


at whereby it was agreed that the ap- 


pellant should assume the office of 
Mahantship and take possession of all 
the properties of the Math. The appel- 
lant put his signature on a sheet of 
blank paper for recording the terms of 
settlement. He had actually assumed 
the office of the Mahant of Turki. in 
April 1954, and an elaborate ceremony 
was performed on the 16th February 
1956 whereat he was installed as the 
Mahant of Turki and given the Chad- 
dar of Mahanti by the Acharya of 
Dhanauti before a big gathering. A 
document known as the Surat Hall was 
prepared regarding the plaintiff's in- 
stallation. This bore the signature of 
innumerable persons. This was follow- 
ed by his taking charge of all the 
properties of the saddar and subordi- 
nate asthals. The first two defendants 
thereafter dispossessed him and being 
unsuccessful in proceedings under the 
Code of Criminal Procedure for secur- 
ing possession of the math and its pro- 
perties, he was compelled to. file the 
suit. 


4, Respondents 1 and 2 filed a 
joint written statement. They pleaded 
that the custom and usage of the Turki 
Math relating to devolution of Maha- 
ntship was for the Mahant. for the time 
being nominating a fit and proper per- 
son as his successor from amongst his 
Chelas irrespective of his seniority and 
the person so nominated invariably be- 
came the Mahant on the demise or 
retirement of the incumbent Mahant. 
A ceremony of installation of the new 
Mahant on the Gaddi and the bestow- 
ing of a Chaddar on him were not 
essential for establishing his title to 
this office in place of the retiring or 
the deceasing Mahant. The defendants 
denied the factum of the installation 
of the appellant relied on in the plaint. 
According to them the appellant had 
at all times knowledge of the nomina- 
tion of the first defendant by the deed 
of December 17, 1951 and of his ap- 
effect by . 
the deed of September 15, 1952. It was ` 
on realisation of the weakness of his 
case that he had approached the de- 
fendants for a compromise agreeing to 
give up his claim in the suit of 1953. 
He had appended his signature to the 
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petition of compromise in that suit be- 
ing fully conversant with the terms 
thereof 

5. -The two main issues framed 


` by the trial court and relevant for the 


disposal of this appeal bear on the 
custom governing .the succession to 
the Mahantship of the. Turki Math and 
‘the right of the incumbent Mahant to 
nominate a junior Chela in preference 
to a senior Chela. Issues were also 
framed by the trial court as to whether 
an. installation ceremony was an es- 
-sential ‘pre-requisite to a Mahant’s 
‘dawfully functioning as stich and: whe- 
‘ther the plaintiff had factually been 
Installed as a Mahant ‘of the Turki 
Math. The findings of the trial court 
were. as follows: . Pee (* 2 ` 

1. From 1899 onwards only senior 


C Chelas had succeeded their Gurus. 


2. According to the;custom of the 
Mutt the Mahant had. the right to 


nominate his successor apd the choice. 
. rested upon the senior Chela unless he. 


suffered from any disqualification or 
was found to be unfit for the office. 
The right of nomination' was not abso- 
lute but was subject to the approval -of 
others, ~. pronti M : 
3. An installation ceremony was 
_ hot essential: to complete the title of 
the Mahant. Such a ceremony had been 
performed in the case of the plaintiff 
in 1956 and he became the Mahant of 
. Turki although not in ‘possession of 
the properties thereof ‘at the time of 
the suit. ae f 

6- The High Court rejected the 
custom as to succession 'set up by the 
plaintiff. It found — - : 

1. Since the time of the founder, 
Chaturbhuj Gosala, six Mahanths had 
occupied the office of whom three were 
described as junior Chelas by some of 
the witnesses on the. defendants’ . side. 
The evidence did not ‘establish that 
there was an invariable custom of the 


senior Chela being nominated by the 


outgoing Mahant. > . - 
a 2. The Mahant ‘in office had an 
undoubted right to nominate his suc- 
cessor and ordinarily: the right of ap- 
pointment was exercised in favour of 


'. the senior Chela but the choice was. 


exercised in favour of a celebate chela 
taking into account his all-round abi- 
lity and character. The second defen- 
dant had as a matter of fact nominated 
one Ganesh Bhagat as his successor 
even before the deed of nomination of 


i 


ALR, 
1951 in favour of the first defendant. 
This nomination of Ganesh Bhagat was 


-cancelled as he was found to be unfit. 


Compared to the plaintiff, the first de- 
fendant was decidedly superior in 
learning, ability and conduct: as the 
main function.of the Mahant was to ~ 
propagate the Kabirpanthi cult and 
the maintenance of a peaceful -and ` 
harmonious atmosphere in the mutt 
where people were expected to con- 
gregate for religious discussion and dis- 
courses and other benevolent ‘functions 
the choice of the first defendant by the -. 
second defendant in preference to the 
plaintiff was not undeserved and must 
be taken as final. a : 


. ` 3. The High Court did not exa- 
mine the question as to whether an-in- | 
stallation ceremony was necessary to 
perfect the title of Mahantship in view 
of the concession by counsel for the 
plaintiff. Differing -from the finding 
of the trial court, thé High Court held 
that no: ceremony of installation of the 
Plaintiff had been performed in 1956 
as alleged in the plaint.  - 

_ 4. The deeds of nomination and 
surrender. in 1951 and 1952 by the 
a defendant were valid and bind- 


T. The general law as to suc ` 


. cession to Mahantship is now well set- 


tled by innumerable decisions of the 
Judicial Committee of the Privy Coun- 
cil and some decisions of this Court. - 


- It will be enough to quote some pas- -` l 


sages ‘from ~Mukharji’s book on the 
Hindu Law of Religious and Charitable 


‘Trusts. The learned author states — 


(third edition, p. 257): 

_ “Once a Mutt is established, suc- 
cession to ‘headship takes place within 
the spiritual family according to the 
usages that grow up in a particular in- 
stitution.” 


school or order of which they profess 
to be adherents.” É 
At page 268: 


“In a Mutt.....:...%¢ is the custom 
or ‘practice of a particular institution 
which determines as to how a succes- 
sor is to be appointed.” f 
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Three aspects have to be borne in mind 
in connection with the question of suc- 


cession to the office of a Mahant 
{p. 269): 
“The first is that if the grantor 


fias laid down any particular rule of 
succession, that is to be given effect to. 
Secondly, in the absence of any grant 
the usage of the particular institution 
fs to be followed: and in the third 
. place, the party who lays claim to the 
office of a Mohunt on the strength of 
any such usage must establish it affir- 
matively by proper legal evidence. The 
fact that the defendant is a trespasser 
would not entitle the plaintiff to suc- 
ceed even though he be a disciple of 
the last Mohunt, unless he succeeds in 
proving the particular usage under 
which succession takes place in the 
particular institution.” 
At p. 270: i 

“Generally speaking, the Mutts 
are divided into three classes accord- 
ing to the different ways in which the 
heads or superiors are appointed. These 
three descriptions of Mutts are Mou- 
rasi, Panchayati and Hakimi. In the 
first, the office of the Mohunt is here- 
ditary and devolves upon the chief 
disciple of the existing Mohunt who 


moreover usually nominates him as' 


his successor; in the second, the office 
is elective, the presiding Mohunt being 
selected by an assembly of Mohunts. 
In the third, the appointment of 
the presiding Mohunt is vested in the 
ruling power or in the party who has 
endowed the temple...... 

In a Mourasi Mutt the chela or 
disciple of the last Mohunt succeeds to 
the office......... when there are more 
chelas than one, the eldest generally 
succeeds, but a junior chela may suc- 
ceed if he is found more capable and 
if he is selected by the last Mohunt as 

SUCCESSOT. .ceeaeee 

In various institutions the custom 
is that in order.to entitle a chela to 
succeed, he must be appointed or nomi- 
nated: by the reigning Mohunt during 
his lifetime or shortly before his death 
and this may be done either by a writ- 
ten declaration or some sort of testa- 
mentary document. In other- cases 
again, the nominee is formally install- 
ed in the office and some sort of 
recognition is accorded to him by the 
members of the particular sect either 
during the lifetime of the last Mohunt 
or when the funeral ceremonies of the 

tter are performed.” . 
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At P. 273: 


“When the Mohunt has the right 
to appoint his successor, he may exer- 
cise the right by an act inter vivos or 
by will.” 

At p. 274: _ : 

_ . "In a Mourashi Mutt it is possible 
for the Mohunt to make over the en- 
dowment during his lifetime to his 
chela whom he appoints as a successor.” 
At p. 275: 

“In many cases when a successor 
is appointed by Mohunt, he is install- 
ed in office with certain ceremonies. 
This cannot be deemed to be essential.” 


8. Admittedly Turki was a 
Mourasi Mutt. The evidence as to cus- 
tom adduced in the case is both docu- 
mentary and oral. The oral evidence 
which will be noted hereafter is dis- 
crepant and mostly of persons who 
were not disinterested. The documen- 
tary evidence undoubtedly furnishes 
more reliable testimony being ‘anti 
litem motam and brought into exist- 
ence at a time when the plaintiff was 
not on the scene and when no dispute 
as to succession to Mahantship was 
raging. 


9. The earliest document exhi- 
bited in this case is that of 1899 exe- 
cuted by Mahant Lal Bahadur Bhagat 
in favour of Ram Bhagat describing 
him as the senior chela, able, clever, 
literate and by all means fit for the 
Mahantship. Mahant Ram Bhagat in 
his turn nominated Mahadeo Bhagat 
as his successor by a deed of November 
1910. Like the document of 1899 this 
deed also describes the nominee as 
able, clever and fit to discharge the 
duties of the Mahanht. Mahadeo Bhagat 


however is not described as the senior 


Chela but only as a disciple of the exe- 
cutant. By a deed of August 1937 
Mahant Mahadeo Bhagat nominated 
Narsingh Bhagat, defendant No. 2 as 
his successor describing the latter as 
his only disciple worthy, clever and 
fit in all respects for the Gaddi By a 
document of June 1947 Narsingh Bha- 
gat nominated one Ganesh Bhagat as 
his successor to the Gaddi. This nomi- 
nation was cancelled by Narsingh Bha- 


gat on the ground of unfitness of the. 


nominee for the office but mention is 
made in this document of 1947 of the 
practice and custom relating to the 
succession to the office of the Mahant. 
This document goes against the con- 
tention of the plaintiff that by custom 
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the senior Chela was eligible to the 
office in preference to all others. It 
recites: 


“It has been the practice in the 
Asthal from the time of my predeces- 
sors that the Gadinashin leads a life of 
Brahmacharya and he does not marry. 
One Mahanth Gadinashin appoints and 
nominates his able Brahmachari disci- 
ple as Gadinashin and future successor 
during his lifetime. After the death of 
his Guru, the rightful disciple becomes 
heir and Gadinashin of the Asthal of 
the Sadar Math at Turki. I the execu- 


tant thought it proper to make over: 


the management of the property...... 
under a will, according to previous 
custom and appoint Ganesh Bhagat as 
my successor,” 

This was followed by a description of 
the nominee as literate, able and effi- 


cient. The document of December 1951 - 


by Narsingh Bhagat in favour of Giri- 
ja Nandan Bhagat, the first defendant, 
describes the nominee as fit and quali- 
fied in all respects to be the Mahant 
and recites the custom as in the case 
of Ganesh Bhagat. 


10. The trial Judge’s view that 
the nominations of 1899, 1910 and 1937 
being invariably in favour of the 
senior disciple went a long way to 
establish the custom relied on by the 
plaintiff was not accepted by the High 
Court. Apparently the trial Judge was 
of the view that Mahadeo Bhagat who 
became the Mahant in 1910 was the 
only disciple of Ram Bhagat and it was 
therefore not felt necessary to men- 
tion him as the senior chela. Quite a 
number of defendants’ witnesses made 
statements to the effect that Ram Bha- 
gat had a number of Chelas. The trial 
Judge obviously overlooked the state- 
ment of the plaintiff in his cross-exa- 
mination that Ram Gossai had 5 or 6 
Chelas and he himself had seen all of 
them. A fairly large number of wit- 
nesses stated that the qualifications for 
a person’s nomination to the Mahant- 
ship did not depend only on seniority 
but on ability to manage, celibacy, 
adherence to religious principles anda 
habit of serving sadhus, fakirs and 
visitors besides a good moral charac- 
ter. Some even suggested that it was 
the ablest Chela who was made the 
Mahant. Making due allowance for the 
witnesses who came to support the 
case of the party examining them, the 
oral testimony unquestionably leads us 
to hold that in the matter of nomina- 
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tion of a successor to the Mahantship 
seniority was not the decisive factor 
but that ability and efficiency in mana- 
gement coupled with a good moral 
character and adherence to the religi- 
ous rites practised at the mutt and a 
spirit of service to sadhus etc. all en- 
tered into consideration in the selec- 
tion of a successor by a Mahant. This 
conclusion is fortified by the documents 
exhibited. As already noted they do 
not support the plaintiffs version that 
invariably the senior Chela was select- 
ed. In our view the document execut- 
ed by Narsingh Bhagat in favour of 
Ganesh Bhagat sets out the custom as 
to succession fairly accurately. m 


11. The argument advanced on 
behalf of the appellant that the plain- 
tiff was installed as the Mahant of 
Turki in 1956 before a wide gathering 
of sadhus and respectable persons at 
which the Chaddar ceremony was per 
formed does not merit any elaborate 
or serious consideration. As noted al- 
ready, the trial court did-not take the 
view that the performance of the 
Chaddar ceremony was an essential 
pre-requisite to a person becoming a 
Mahant and before the High Court 
counsel for the plaintiff expressly gave 
up that point. Although the trial court 
found in favour of the plaintiff that 
such a ceremony had actually been 
performed, the High Court came to 
a different conclusion. One of the rea~ 
sons which prompted the High Court 
to take this view was that the document 
evidencing the installation ceremony 
styled the Surat Hall had not been 
produced in any court of law before 
the institution of the suit of 1959 
although litigation in respect of the 
properties of the mutt and the plain- 
tiffs right to possession were being 
canvassed before “courts of law. The 
High Court also relied on the fact that 
a respectable and reliable witness like 
the Mahant of the Acharya Mutt denied 
having signed this document Ex. 1 and 
no attempt was made on behalf of the 
plaintiff to controvert the said denial 
by examination of a hand-writing ex- 
pert. Reliance was also placed by the 
High Court on the fact that the plain- 
tiff who filed a petition under Ss. 107 
and 145 Cr. P. C. against the first de- 
fendant and 12 others on 8th Decem-~ 
ber, 1956 described himself as the 
Mahant of Chanwa Math and made no 
reference in the petition itself to the 
installation ceremony at Turki. Thy 








1972 
High Court also did not believe the 


plaintiffs version that he had signed’ 


a blank sheet of paper to be used as a 
compromise petition in the earlier suit 
filed by him and nothing has been 
shown to us as to why we should take 
a different view. : 

12. In the result we hold that 
the plaintiff was unable to discharge 
the onus which lay on him to substan- 
tiate the custom as to succession plead- 
ed in his plaint. He also failed to esta- 
blish that he had in fact been installed 
as the Mahant of the said Math. The 
appeal fails and is dismissed with costs. 

Appeal dismissed. 
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Bhawanji Lakhamshi and others, 
Appellants v. Himatlal Jamnadas Dani 
and others, Respondents. 

Civil Appeal No. 1546 of 1969, D/- 
14-12-1971. 


T. P. Act S. 116 — Holding over— . 


What constitutes. (Para 9) 

The act of holding over after the 
expiration of the term does not 
create a tenancy of any kind, If a te- 
nant remains in possession after the 
determination of the lease, the com- 
mon Jaw rule is that he is a tenant on 
sufferance. There is a distinction be- 
tween a tenant continuing in possession 
after the determination of the term 
with the consent of the landlord and 
a tenant doing so without his consent. 
The former is a tenant at sufferance 


in English Law and the latter a tenant © 


holding over or a tenant at will. The 
assent of the landlord to the continu- 
ance of possession will create a new 
tenancy. What the section contem- 
plates is that on one side there should 
be an offer of taking a new lease evi- 
denced by the lessee or sub-lessee 
remaining in possession of the pro- 
perty after his term was over and on 
‘the other side there must be a defi- 
nite consent to the continuance of pos- 
session by the landlord expressed by 
acceptance of rent or otherwise. 

(Para 9y 


“‘*(Spl. Civil Appin. No. 1685 of 1968, 
D/- 13-3-1969 — Bom.) 


AP/AP/G328/71/YPB 


Bhawanji v. Himatlal (Mathew J.) 


(Pr. 1] S. C. 819 


Mere acceptance of amounts equi- 
valent to rent by a landlord from a 
tenant in possession after a lease had. 
been determined, either by efflux of 
time or by notice to quit, and who en- 
joys statutory immunity from eviction 
except on well defined grounds as in 
the Act, (Bombay Rents, Hotel and 
Lodging House Rates (Control) Act, 
1947) cannot be regarded as evidence 
of a new agreement of tenancy. If the 
tenant asserts that the landlord accept- 
ed the rent not as statutory tenant but 
only as legal rent indicating his assent 
to the tenant’s continuing in posses- 
sion, it is for the tenant to establish it. 
Where he fails to so establish it cannot 
be said that. there was holding over by 
him. Special Civil Appln. No. 1685 of 
1968 D/- 13-3-1969 (Bom), Affirmed, 
AIR 1961 SC 1067 Approved. Case Law 
discussed. (Paras 9, 12, 13) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1419 (V 54)= 

(1967) 1 SCR 475, Manujendra 
Dutt v. Purnendu Prosad Roy _ 
Chowdhury 11 
(1965) AIR 1965 SC 101 (V 52)= 
(1964) 5 SCR 239, Mangilal v. 
Sugan Chand 11 
(1961) AIR 1961 SC 1067 (V 48)= 
(1961) 3 SCR 813, Ganga Datt 
Murarka v. Kartik Chandra 


Das 7, 
(1949) AIR 1949 FC 124 (V 36)= 

1949 FCR 262, Kai Khurshroo 

Bezonjee Capadia v. Bai Jerbai 

Hirjibhoy Warden 9, 12 
(1945) 1945-1 KB 577 = 1945-2 

All ER 430, Morrison v. Jacobs 10 
(1920) 1920-3 KB 428 = 90 LJ 

KB 164, Davies v. Bristow 10 


Mr. V. M. Tarkunde, Sr. Advocate, 
(M/s. S. K. Dholakia and S. K. Bagga 
Advocates, with him), for Appellants 
Nos. 1 and 3. Mr. S. K. Bagga, Advo- 
cate for Appellant No. 2. Mr. D. V. 
Patel, Sr. Advocate, (Mr. A. G. Parikh, 
Advocate and Mr. B. R. Agarwala, 
Advocate of M/s. Gagrat and Co. with 
him), for Respondents. 


The following Judgment of the 
Court was delivered by . 

MATHEW, J. :— This is an appeal, 
by special leave, from the judgment of 
the High Court of Bombay dismissing 
a petition filed under Article 227 of 
the Constitution praying for issue of 
an appropriate writ or order quashing 
the order dated 28-2-1968 passed by 
the Full Bench, Small Causes Court 


8, 12 
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Bombay, in appeal No. 95 of 1963 from 
the order dated 21-2-1863 passed by 
the Judge, Small Causes Court, 
Bombay, in R. A. F. Suit No. 9293 of 
Eee? : 


2. In this appeal we are con- . 


cerned with a plot of land admeasur- 
ing 2108 square yards in Survey No. 
171, Hissa No. 7, at Ghatkopar. This 
plot belonged to one Jamnadas Chhota- 
lal Dani. On 15-11-1948, Jamnadas 
executed two leases in favour of one 
Bhawanji Lakhamsi and Maojibhai 
` Jethabhai, defendants 1 and 2. The 


subject matter of the first lease was. 


“two plots, the one referred to above 
and another in the same area measur- 
ing 805 square years. The subject 

‘matter of the second lease was a thira 

plot in the same area. 


3. The leases were for a period 
of ten years and in respect of the 
first plot, the rent payable was Rupees 
75/- a month. In both the leases there 
was an option clause which entitled the 
lessees: to surrender, the leased pro- 
perty by 30-9-1953. The lessees 
surrendered the two plots, other than 
the plot with which we are concerned, 
in pursuance of the option clause, on 
15-1-1951, with the result that the 
lease in respect of the first plot con- 
tinued. Jamnadas died on 14-8-1951, 
but before his death. he had made a 
gift of the. leased property in favour 
of the three respondents. The lease in 
respect of the plot in question here de- 
termined by efflux of time on 30-9- 
1958. But the lessees continued to 
remain in possession paying rent at 
the rate of Rupees 75/- per month. 


4. On 7-8-1959, the lessors 
gave notice purporting to terminate 
the tenancy by the end of September, 
1959. They stated in the notice that 
the lessees had sublet. the premises 
and that the lessors required the plot 
for the purpose of putting up construc- 
tions on it. Since the lessees did not 
vacate the premises, the lessors filed 
the suit on 22-10-1959 in’ .the Small 
Causes Court of Bombay. 


5. .The lessees contended that 
they did not sub-let the premises and 
that the lessors. did not bona fide re- 
quire the premises for the purpose of 
construction.. They also contended 
that by the acceptance of rent by the 
lessors after the termination of the 
tenancy by efflux of time, a fresh ten~- 


ancy was created, that the original 


‘lease was granted for erecting a saw 


mill — a manufacturing purpose — 
and so the lease created by holding 
over was, by implication, also for a 
manufacturing purpose, and therefore, 
lessees were entitled to six months’ 
notice expiring with the end of the 
year of the tenancy, and that the ten- 
ancy created by holding over was nof 
validly determined by one months 
notice, 

6. The trial Court held thaf 
there was no -clear evidence of the 
sub-letting of the premises, but that 
the plaintiffs required the plot bona 
fide for- constructing a new building 
within the meaning of Clause (i) of 


` sub-section (1) of Section- 13 of the 
‘Bombay Rents,- Hotel -and Lodging 


House Rates (Control) Act, 1947, here- 
inafter called the Act. The Court also 
held thatthe tenancy terminated by 
efflux of time, but that the lessees con- 
tinued in possession by virtue of the 
immunity from eviction conferred by 
the Act and so, they were not holding 
over within the meaning of Section 116 
of the Transfer of Property Act, not- 
withstanding the fact: that rent was 
accepted by the lessors from month to 
month after 30-9-1958, and that it was. 


mot necessary to give the lessees six -` 


months’ . notice expiring with the 
end of the year of the tenancy, for 
terminating that tenancy. In appeal, 
the Full Bench of the Small Causes 
Court confirmed the decree of the trial 
Court. it was to quash this. decree 
that the petition under Article 227 was 


filed before the High Court. 


7, Before the High Court, tħe 
main contention of the appellants was 
that, since a fresh tenancy by holding 
over was created by the acceptance of 
rent by the lessors after the determina- 
tion of the lease by efflux of time, the 
appellants were entitled to six months’ 
notice expiring with the end of the 
year of the tenancy, as the lease origi- 
nally granted was for a manu- 
facturing purpose, and - therefore, 
the lease created by the holding 
over was also for same purpose. The 
High Court was .of the opinion 
that in view of the decision of g 
Court in Ganga Dutt Murarka 
Kartik Chandra Das, (1961) 3 SCR 813 

= (ATR 1961 SC 1067) no case was 
made out for new tenancy by holding 
over under Section 116 of the Trans- 


ALB. - 
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fer of Property Act as the appellants 
had obtained the status of irremov- 
ability under the Act, and as there was 
no contractual tenancy, the tenants 
were not entitled to any notice. The 
Court also held that- the lease which 
was granted for erecting a saw Mill 


- was nota lease for manufacturing | 


purpose, 

8. Counsel for tħe appellants 
argued that the appellants were hold- 
ing over as the lessors were receiving 
the rent from the appellants after the 
termination of the tenancy by efflux 
of time on 30-9-1958 and the fact that 
appellants gained immunity from evic- 
tion by virtue of the Act was quite 
immaterial in deciding the question 
whether the appellants were holding 
over under Section 116 of the Trans- 
fer of Property Act. He submitted 
that as there was a new contractual 
tenancy created by the holding over, 
the appellants were entitled to six 
months’ notice as the purpose of the 
original lease was for a manufactur- 
ing purpose and that purpose became 
incorporated in the new lease by impli- 
cation of law. Counsel said that 
certain vital points. were omitted to be 
considered in the decision of this 
Court in (1961) 3 SCR 813 = (AIR 
1961 SC 1067), and therefore, the deci- 
sion requires re-consideration. In 
(1961) 3 SCR 813 = (AIR 1961 SC 
1067), this Court held that where a 
contractual tenancy, to which rent 


~ control legislation applied, had expir- 


ed by efflux of time or by determina- 
tion by notice to. quit and the tenant 
continued in possession of. the pre- 
mises, acceptance of rent from the ten- 
ant by the landlord after the expira- 
tion or determination of the contractual 
tenancy will not afford ground for 


holding that the landlord had assented _ 


to a new contractual tenancy. It was 
further held that acceptance by the 
landlord from the tenant, after the 
contractual tenancy. had expired, of 
amounts equivalent to rent, or amounts 


which were fixed as standard rent, 


did not amount to - acceptance of rent 


from a lessee within the meaning of 


Section 116 of the Transfer of Property 


~ Act. 


9. The act of holding over 
after the expiration of the term does 


’ not create a tenancy of any kind. Ifa 


tenant remains in possession after the 


' determination of the lease, the common 





law rule is that he is a tenant on 


Bhawanjt v. Himatlal (Mathew J.) 


Jord to the continuance of possession 





and on the other side there must be a 
definite consent to the continuance of 
Possession by the landlord expressed 
by atceptance of rent or otherwise. 
In Kai Khushroo Bezonjee Capadia v. 
Baj Jerbai Hirjibhoy Warden, 1949 FCR 
262 = (AIR 1949 FC 124), the Federal 
Court had occasion to consider the 
question of the nature of the tenancy 
created under Section 116 of the Trans- 
fer of Property Act and Mukherjea, J. 
speaking for the majority said, that 
the tenancy which is created by the 
“holding over” of a lessee or under- 
lessee is a new tenancy in law even 
though many of the terms of the 
old lease might be continued in it, by 
implication; and that to bring a new 
tenancy into existence, there must be 
a bilateral act. It was further held that 


the -assent of the landlord which 


is founded on acceptance of rent must 
be acceptance of rent as such and in 
clear recognition of the tenancy right 
asserted by the person who pays it. 
Patanjali Sastri, J, in his dissenting 
judgment, has substantially agreed 
with the majority as regards the nature 
of the tenancy created by Section 116 
of the Transfer of Property Act, and 
that is evident from the following 
observations: — 


Turning now to the main point, 
it will be seen that the section postu- 
lates the lessee remaining in posses- 
sion after the determination of the 
lease which is conduct indicative, in 
ordinary circumstances, of his desire 
to continue as a tenant under the lessor 
and implies a tacit offer to take a new 
tenancy from the expiration of the oid 





822 S. C. [Prs. 9-10] Bhawanji v. Himatlal (Mathew J.) 


on the same terms so far as they are 
applicable to the new situation, and 
when the lessor assents to the lessee 
so continuing in possession, he tacitly 
accepts the latter’s offer and a fresh 
tenancy results by the implied agree- 
ment of the parties. When, further, 
the lessee in that situation tenders rent 
and the lessor accepts it, their conduct 
raises more readily and clearly the im- 
plication of an agreement between the 
parties to create a fresh tenancy.” 


Mere acceptance of amounts equivalent 
to rent by a landlord from a tenant in 
possession after a lease had been de- 
termined, either by efflux of time or 
by notice to quit and who enjoys 
statutory immunity from eviction ex- 
cept on well defined grounds as in the 
Act, cannot be regarded as evidence of 
a new agreement of tenancy. In (1961) 
3 SCR 813 = (AIR 1961 SC 1067), 
this Court observed as follows :— 


“By the Rent Restriction Statutes 
at the material time, Statutory im- 
munity was granted to the appellant 
against eviction, and acceptance of the 
amounts from him which were equi- 
valent to rent after the contractual ten- 
ancy had expired or which were fixed 
as standard rent did not amount to 
acceptance of rent from a lessee within 
the meaning of Section 116, Trans- 
fer of Property Act. Failure to take 
action which was consequent upon a 
statutory prohibition imposed upon 
the Courts and not the result of any 
voluntary’ conduct on the part of the 
appellant did not also amount to 
“otherwise assenting to the lessee con- 
tinuing in possession”. Of course, 
there is no prohibition against a land- 
lord entering into a fresh contract of 
tenancy with a tenant whose right of 
occupation is determined and who re- 
mains in occupation by virtue of the 
statutory immunity. Apart from an 
express contract, conduct of the parties 
may undoubtedly justify an inference 
that after determination of the contrac- 
tual tenancy, the landlord had enter- 
_ed into a fresh contract with the ten- 
ant, but whether the conduct justifies 
such an inference must always depend 
upon the facts of each case. Occupa- 
tion of premises by a tenant whose ten- 
ancy is determined is by virtue of the 
protection granted by the statute and 
not because of any right arising from 
the contract which is determined. The 
statute protects his possession so long 
as the conditions which justify a lessor 
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in obtaining an order of eviction 
against him do not exist. Once the 
prohibition against the exercise of 
jurisdiction by the Court is removed, 
the right to obtain possession by the 
lessor under the ordinary law springs 
into action and the exercise of the 
lessor’s right to evict the tenant will 
not unless the statute provides other- 
wise, be conditioned”. 


; 10. In Davies v. Bristow, 1920-3 
KB 428 the Court held that where a 
tenant of a house to which the Increase 
of Rent, &c. (War Restrictions) Acts 
apply, holds over after the expiry of a 
notice to quit, and pays rent, the land- 
lord is not to be taken by accepting it 
to assent to a renewal of the tenancy 
on the old terms, for he has no choice 
but to accept the rent; he could not 
sue in trespass for mesne profits, for 
those Acts provide that the tenant, not- 
withstanding the notice to quit, shall 
not be regarded as a trespasser so long 
as he pays the rent and performs me 
other conditions of the lease. 
Morrison v. Jacobs (1945) 1 KB sm 
Scott, L. J. said: 


“The sole question before the 
Court is whether after the expiration 
of the contractual tenancy the mere 
fact of the landlord receiving rent for 
the dwelling house from the tenant 
affords any evidence that the landlord 


had entered on a new contractual ten- 


ancy to take the place of the tenancy 
which had expired, In my opinion, it 
does not. The true view is that the 
landlord takes the rent, knowing that 
the tenant is granted a statutory ten- 
ancy by the Rent Restricions Acts and 
that his right to gain possession of his 
dwelling house depends entirely on his 
establishing that he brings himself 
within the conditions laid down by the 
Acts.” 
In the 
said: — 
“At common law, if at the expira- 
tion of a tenancy a landlord has 
acquired a right to claim possession 
against his tenant and instead of ex- 
ercising that right he allows him to re- 
main in the house and accepts rent from 
him as before, the parties by their 
conduct may, with reason, be held to 
have entered into anew contract of de~ 
mise. But the essential factor in those 
circumstances is that the landlord 
voluntarily abstains from turning the 
tenant out. When the tenant remains 
in possession, not by reason of any such 


same case, MacKinnon, J. 
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abstention by the landlord, but be- 
cause the Rent and Mortgage Interest 
Restrictions Acts deprive the landlord 
of his former power of eviction, no 
such inference can properly be drawn. 
That is the very obvious and cogent 
basis of the decision in. 1920-3 KB 


l 428.” 


© IL It was argued on behalf of 
the appellants, on the basis of the deci- 
sion of this Court in Manujendra Dutt 
v. Purnendu Prosad Roy Chowdhury, 
(1967) 1 SCR 475 =(AIR 1967 SC 1419) 
that if in the case of a tenancy to which 
Rent Restriction Acts applied, the pro- 
visions of Section 106 of the Transfer 
of Property Act was applicable, there 
is nothing incongruous in making Sec- 
tion 116 also applicable in the case of 
statutory tenancy. In the said deci- 
sion the appellant before this Court 


`- was a tenant of a piece of land. The 


lease was for a period of ten years but 
the lessee was given the option of re- 
newal on his fulfilling certain condi- 
tions. The lease deed also provided 
that if the lessor required the lessee 
to vacate the premises, whether at the 
time of the expiry of the lease or 
thereafter (in case the lessee exercised 
his option to renew the lease) six 
months’ notice to the lessee was neces- 
sary. The lessee exercised his option 
to renew the lease and offered to fulfil 
the condition therefor. In the mean- 
while the Calcutta Thika Tenancy Act, 
1949, was passed. One of the ques- 


“ tions which arose for consideration 


was whether the Thika tenant was 
entitled to the notice provided under 
the lease. This Court held that the 
Act did not give a right to the land- 
lord to evict a contractual tenant 
without first determining the contrac- 
tual tenancy. After referring to the 
decisjon of this Court in Mangilal v. 
Sugan Chand, AIR 1965 SC 101 it was 
held that Section 3 of the Act in ques- 
tion was similar to Section 4 of the 
Madhya Pradesh Accommodation Con- 
trol Act (XXIII of 1965). It was fur- 
ther held that on the construction 
placed upon the section, namely, that 
the provisions of the section are in 
addition to those of the Transfer of 


- Property Act, it follows that, before a 


tenant canbe evicted, a landlord must 
comply with both the provisions of 
Section 106 ofthe Transfer of Property 
Act and those of Section 3. In the 
case before us, admittedly, the tenancy 
has been determined by efflux of time 


Bhawanji v. Himatlal (Mathew J.) 


[Prs. 10-12] S. C. 823 


and what is contended for is that by 
the acceptance of rent, a new tenancy 
has been created by virtue of the pro- 
visions of Section 116 of the Transfer 
of Property Act. In other words, the 
question here is whether the condi- 
tions for the application of Section 116 
of the Transfer of Property. Act are 
fulfilled: 


12. Learned counsel for the 
appellants argued that whenever rent 
is accepted by a landlord from a ten- 
ant whose tenancy has been determin- 
ed, but who continues in possession, a 
tenancy by holding over is created. 
The argument was that the assent of 
the lessor alone and not that of the 
lessee was material for the purposes of 
Sec. 116. We are not inclined to accept 
this contention. We have already 
shown that the basis of the section is a 
bilateral contract between the erstwhile 
landlord and the erstwhile tenant, 
if the tenant has the statutory right to 
remain in possession, and if he pays the 
rent, that will not normally be refer- 
able to an offer for his continuing in 
possession which can be converted into 
a contract by acceptance thereof by 
the landlord. We do not say that the 
operation of Section 116 is always ex- 
cluded whatever might be the circum- 
stances under which the tenant pays 
the rent and the landlord accepts it. 
We have earlier referred to the obser- 
vations of this Court in AIR 1961 SC 
1067 -regarding some of the circum- 
stances in which a fresh contract of 
tenancy may be inferred. We have 
already held the whole basis of Sec- 
tion 116 of the Transfer of Property 
Act is that, in case of normal tenancy, 
a landlord is entitled, where he does 
not accept the rent after the notice to 
quit, to file a suit in ejectment and 
obtain a decree for possession, and so 
his acceptance of rent is an unequivocal 
act referable only to his desire to as- 
sent to the tenant continuing in posses- 
sion. That is not so where Rent Act 
exists: and if the tenant says that land- 
lord accepted the rent not as statutory 
tenant but only as legal rent indicating 
his assent to the tenant’s continuing in 
possession, it is for the tenant to esta- 
blish it. No attempt has been made 
to establish it in this case and there 
is no evidence, apart from the accept- 
ance of the rent by the landlord, to 
indicate even remotely that he desired 
the appellants to continue in possession 
after the termination of the tenancy. 


824 S. C. [Pr. 1] Gurmukh Singh v. State of Punjab (P. J. Reddy J.) 


Besides, as we have already indicated 
the animus of the tenant in tendering 
the rent is also material. If he ten- 
ders the rent as the rent payable under 
the statutory tenancy, the. landlord 
cannot, by accepting it as rent, create 
a tenancy by holding over. In such a 


case the parties would not be id idem - 


and there will be no consensus. The 
decision in AIR 1961:SC 1067 which 
followed the principles laid down by 
the Federal Court in 1949 FCR 262.= 
(AIR 1949 FC 124) is correct and does 
not require re-consideration. 

13. We, therefore come to. the 
conclusion that there was no holding 
over by the appellants and if that be 
so, the question whether the tenancy 
created by holding over was for manu- 
facturing purpose and therefore the 
landlord ‘was bound to give six 
months’ notice for the determination 


of the tenancy by holding over does 


not arise for consideration. | 

14. Appellants counsel prayed 
that the appellants may be given some 
time for vacating the premises. This 
Court, when passing the order on 
July 31, 1969, on the application 
a stay by the appellants had observ- 


“Petitioner undertakes to vacate 

the premises within such time as may 
be fixed by this. Court.” 
We accordingly grant three months” 
time from today to the appellants to 
vacate the premises, and they have to 
comply with the undertaking given to 
this Court and referred to above. 

15. We dismiss the appeal with 


Appeal dismissed. 
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for selling articles of food without 
licence — Procedure for warrant case 
not followed — Opportunity to plead 
that it was a‘case of failure to renew 
licence not given — Held no prejudice 
could have resulted as accused had not 
applied for renewal even by the time 
they were charged — (X 
tion of Food Adulteration Act (1954), 
S. 16 (1) (a). ) — (X-Ref: Prevention of 
Food Adulteration Rules, . R. 51) — 
(X-Ref: Prevention of Food Adultera~ 
tion (Punjab) Rules (1958), R. 4). 
. (Para 8) 

(B) Prevention of Food Adultera- 
tion Act (1954), S. 16 (1) Proviso — 


Special and adequate reasons—Offence 


or non-renewal of licence — Accused 
petty traders—Lenient sentence under 
proviso justified. 

Though offences for adulteration 
of food must be severely dealt with, no 
doubt depending on the facts of each 
case which cannot be considered 


_ precedents in other cases, in the instant 


case having regard to the fact that the 
offence is only one for-non-renewal of 
a licence within a reasonable’ time, 
and the appellants were only petty 
traders, a mitigation in the sentence 
under the proviso is justified. No doubt, 
the reason that the accused pleaded 
guilty and were repentant may not be 
adequate. But, in the special circumst- 


-Ref: Preven- . 


ances pointed out above, a lesser sen- - 


. tence under proviso is called for. Cri 
App. No. 50 of 1969, D/- 13-12-1971 . 


(SC), Followed. (Para 9) 
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1969), for Appellants: M/s. V. C. Maha- 
jan and R. N. Sachthey, Advocates, for 
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The Judgment of -the Court was 
delivered by 
P. JAGANMOHAN REDDY, J. :— 
These appeals are by special leave 


against the judgment of the High Court - 


in a taken-up case under S. 439 of the 
Code of Criminal Procedure by which 
the sentence of fine imposed by the 
Judicial Magistrate, First Class, Patiala 
for an offence under S. 16 (1) (a) of 
the Prevention of Food Adulteration 


1972 Gurmukħ Singh v. State of Punjab (P. J. Reddy J.) [Prs. 1-4] S. C. 825 


Act, 1954 hereinafter called ‘the Act’— 
was enhanced to six months rigorous 
imprisonment and a fine of Rs. 1000/+, 
In default the respective appellants 


were ordered to further undergo sim- 


ple imprisonment for 1 1/2 months. In 
all these cases the appellants were 
charged under Section 16 (1) (a) 
of the Act for selling ‘without 


Ticence articles of food, such as, 


milk, sweetmeats,: tea, curd, bis- 
cuits, chappati, ice-cream, dal, bha- 
fii. A separate charge was framed 
against each of the appellants on res- 
pective dates and on the same day 
they pleaded guilty to the charge and 
were forthwith sentenced to pay a fine. 
Yn Appeals Nos. 51 & 56 of 1969 the ap- 
pellants were fined Rs, 30/- each on 
August 10, 1967; in Appeals Nos. 52 to 
55 and 59 of 1969 they were sentenced 
to pay a fine of Rs. 50/- each on August 
19, 1967, and in Appeal No. 57 of 1969 
a sentence of Rs. 40/- was imposed on 
June 26, 1967. In default of payment 
of fine in all these cases the appellants 
were directed to further undergo one 
month’s rigorous imprisonment. The 
reason for imposing the light sentences 
in all these cases except in Appeal No. 
57 of 1969 was that the appellants had 


‘made “voluntary confessions” while in 


Appeal No. 57 of 1969 the reason given 
was firstly the spontaneous nature of 
the confession which showed that the 
accused was in repentant frame of mind 
and secondly that he was petty shop- 
keeper and a heavy punishment may 
prove harsh. 

2.. The High Court enhanced 
the sentence because under Sec- 
tion 16 (1) of the Act the ap- 
pellants were punishable with im- 
prisonment for.a term which may not 
be less than six months but which may 
extend-to six years and with a fine 


which may not be less than Rs. 1000/-. . 


and though a discretion was given to 
the Court to imposealesser sentence 
under the proviso to the said sub-sec- 
tion if it is satisfied that there is “any 
adequate and special reasons”, the 
Magistrate had failed to give valid rea- 
gons for giving lenient sentences. The 
High Court further observed that whe- 
ther there existed some adequate or 
special reasons is a question of fact in 
each case, but in the cases before it 
no reasons much less any adequate and 
special reasons have been mentioned 
in the judgment of the Trial Court for 
imposing- a lesser sentence as required 


by the proviso. In this view the orders 
of the Trial Court were held not to 
have complied with requirements of 
the proviso for imposing a lesser sen- 
. 3. It was contended on behalf 
of the appellants before the High Court 
that the appellants were found selling 
articles of food without a licence and 
not adulterated articles of food and, 
therefore, a lesser sentence may be 
imposed on them. This contention was 
rejected because in the view of the 
learned Judge, selling of articles of 
food. without a licence as required 
under sub-r. (5) of R. 50 of the Pre- 
vention of Food Adulteration Rules, 
1955, is no less serious than selling 
adulterated articles of food. It is so 
because granting a licence for manu- 
facture, stock or exhibition of any of 
the articles of food in respect of which 
a licence is required, the licensing au- 
thority shall inspect the premises and 
satisfy itself that it is free from sani- 
tary defects, and the applicant for the 
licence has to make such alterations in 
the premises as may be - required by 
the licensing authority for the grant of 
a licence. When a licence is granted 
the licensee must observe the condi- 
tions of the licence such as preparing 
articles of food under hygienic condi- 
tions and keeping them covered in 
clean containers protected against dust, 
disease-bearing flies and other noxious 
elements. 


4, Before the High Court the 
appellants had questioned the legality 
of the conviction and urged that they 
could do so under S. 439 (6) of the 
Code of Criminal Procedure. While 
admitting that such a right existed, it 
‘was observed that since the appellants 
had pleaded guilty to the charge they 
were rightly convicted. The submis- 
sion was that under the provisions of 
Ss. 251A, 252 and 253 of the Code of 
Criminal Procedure the procedure to 
‘be followed was that prescribed for 
warrant cases. If so, that procedure 
has not been followed because the 
Magistrate did not examine the wit- 
nesses for the prosecution before fram- 
ing the charge and therefore the trial 
was vitiated. This submission also 
was rejected on the ground that the 
procedure prescribed under S. 254 of 
the Code of Criminal Procedure was 
applicable under which the Court can 
at any previous stage of a case, if it is 
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of the opinion that there is ground for | 


presuming that the accused com- 
mitted an offence triable under Ch. 
XXI, which such Magistrate is compe- 


tent to try, frame the charge. Even. 


otherwise it was observed that at the 
most the omission to examine the ac- 
cused before framing a charge, is an 
irregularity which is curable under 
S. 537 of the Code of Criminal Proce- 
dure and since no prejudice has been 
caused to them the conviction is not 
vitiated. 

5. Before us one of the grounds 
urged is that the High Court had not 
taken into consideration the prejudice 
caused to the accused in not giving 
them an opportunity to plead that 
their’s was not a case where they had 
not obtained a licence at all, but had 
not renewed their licences which under 
the law they could renew on a date 
subsequent to the expiry of the licence. 
The learned Advocate for the State 
contested this allegation firstly because 
the appellants had not while pleading 
guilty - mentioned . these’ facts, and 
secondly that under R. 4 (b) (iii) of the 
Prevention of Food Adulteration (Pun- 
jab) Rules, 1958, even if the appellant 
had taken licences, those would expire 
on the 3ist day of March of the suc- 
ceeding year and since on the date 
they were charged the appellants had 
not admittedly renewed the licences 
they were guilty of the offence of sell- 
ing articles of food without a licence, 
as such there is no warrant for the 
submission that the convictions are bad 
or that the sentences imposed are il- 
legal. Apart from the legality of the 
convictions which is challenged, it is 
contended by the appellants that the 
enhancement of the sentence was not 
justified. , ae 

6. It is alleged in the special 
leave petition that the appellants were 
carrying. on business of selling articles 
of food under a licence 'since a long 
time and that they were renewing their 
licences each year and-had intended to 
do so even after the financial year 
1967-68, but for the fact:that the Li- 
cence. Inspector who used to visit 
the appellants’ shops annually and re- 
new the licences had not that year re- 
newed them in time because there was 
a proposal to increase the licence fee. 
For this reason they could not renew 
their licences in time. It is therefore 
urged that this plea could have been 
taken if the witnesses had been exa- 


mined before a charge was framed, but 
when in fact a charge was framed and 
they were asked to plead immediately 
there was no opportunity for them to 
put forward the reason for not renew= 
ing their licences in time. 

7. The learned Advocate Tor 
the appellants has placed before us 


certified copies of the licences in each .- 


of these cases which are in Form B 
issued under R. 4 (c) and in which it 
is categorically stated that the licence 
shall be in force for the financial year 
and subsequently for the financial year 
in which it is renewed. It may also be 
mentioned that the renewal each year 
is endorsed on the licence itself so that 
there is no question of any fresh licence 
being granted every year or the lice~ 


‘nsee submitting plans of altering their 


premises every year. There is ample 
power under the Act when a licence 
is granted to a dealer, by rules under 
Section 23 (1) (c) of the Act to 
maintain control over the produc- 
tion, distribution and sale of any 
article or class of food which the 
Central Government may by noti- 
fication specify in this behalf including 


the registration of the premises where 


they are manufactured, maintenance 
of the premises in a sanitary condi- 
tion and maintenance of the healthy 
state of human beings associated with 
the production, distribution and sale 
of such articles or class of articles: (see 
R. 9 of the Prevention of Food Adul- 
teration Rules, 1955). Rule 4-of the 
Punjab Rules, which is relevant for 
the purpose of this submission is as 
follows: an 

“(a) The local authority or any offi- 
cer authorised by it by order in writing 
in this behalf shali be the licensing au- 
thority in its local area for purposes of 
issuing licences for the manufacture, 
for sale, for storage, for the sale or for 
the distribution of the articles of food 
in respect of which a licence is neces- 
sary under the Prevention of Food 
Adulteration Rules, 1955. 

(b) (i) An application for licence 
to manufacture for sale. or store, self 
or distribute any article of food for 
which licence is required shall be made 
in Form A to the licensing authority 
and shall be accompanied by a fee of 
Rs. 5 in the case of a wholesaler 
Rs. 2 in the case of a retailer. 

(ii) The fee shall be credited to 
the local authority within whose juris~ 
diction the premises are situated. 
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(iii) The validity of every licence 
„shall terminate on the 3ist day of 
March immediately succeeding the 
date of issue. _ 

(iv) Any person whose application 
For a licence has been rejected shall 
have a right of appeal to the District 
Magistrate. 

(c) A licence shall be issued in 
Form B.” £ 


8. Tt Is contended that the rules 
nowhere specifically provide for the 
time within which the licence once 
granted has to be renewed each year 
after the date of its expiry, nor is 
there anything in the Punjab Rules 


which provides for a renewal before. 


the expiry of the licence, as such 
{t is quite likely that the autho- 
rities concerned may not enter- 
tain an application for renewal if 
presented before the expiry of. the 
licence and may direct him to apply on 
the expiry of the licence, leaving him 
only an option to renew it on the Ist 
of April every year, which may in 
most cases not be possible either due 
to the volume of applications or some 
other cause for which the licensee may 
not be responsible. This contention, 
in our view, is not valid, because under 
R. 51 of the Central Rules 


ta licence shall, unless suspended 
or cancelled, will be in force for such 
period as the State Government may 
prescribe: Provided that if application 
for a fresh licence is made before the 
expiry of the period of validity of the 
Licence, the licence shall continue to 
be in force until orders are passed on 
the application.” 
Reading this rule with R. 4 of the Pun- 
jab Rules the plea of the appellants 
that because they have not been given 
an opportunity to put forward their 
respective pleas, they were prejudiced 
and hence their conviction is illegal 
will not avail them because firstly not 
only did they not renew their licences 
before the expiry of the licence but 
they had not even applied for a rene- 
wal by the time they were charged, 
which in one case is three months and 
in other cases is five months. The con- 
viction of the appellants for selling, 
storing or preparing articles of food 
without a licence cannot therefore be 
assailed. 

9. On the question of tħe sen- 
tence, it is not denied that the offence 
with which each of the appellants was 
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charged was committed after the 
amendment of sub-s. (1) of S. 16 of the 
Act under which the sentence has to 
be a minimum of six months’ rigorous 
imprisonment and a fine of Rs. 1000/-, 
unless it is covered by the proviso to 
that sub-section in which case a lesser 
sentence can be given for adequate 
and special reasons to be mentioned in 
the judgment. The appellants were 
charged for an offence under S. 16 (1) 
(a) (ii) where, . 

“any person whether by himself 
or by any other person on his behalf 
error manufactures for sale, or stores, 
sells or distributes any article of food 
(i) which is adulterated or misbranded 
or the sale of which is prohibited by 
the Food (Health) authority in the in- 
terests of public health: (ii) other than 
an article of food referred to in sub- 
clause (i) in contravention of any of 
the provisions of the Act or of any 
rule made thereunder.” 


It is not the case of the prosecu- 
tion that the appellants sold or stored 
any adulterated or misbranded or pro- 
hibited articles of food. Even in such 
cases if the offence is with respect to 
an article of food which is adulterated 
under sub-cl. (1) of cl. (i) of sec. 2 or 
misbranded under sub-cl. (ix) of sec. 2 
a lesser sentence under the proviso can 
be awarded. As pointed out in Jagdish 
Prasad v. State of West Bengal, Cri. 
App. No. 50 of 1969 D/- 13-12-1971 
(SC) the offences under the Act being 
anti-social crimes affecting the health 
and well-being of our people, the Legis- 
lature having regard to the trend of 
courts to impose in most cases only 
fines or where a sentence of imprison- 
ment was passed a light sentence was 
awarded even in cases where a severe 
sentence was called for, a more drastic 
step was taken by it in prescribing a 
minimum ‘sentence and a minimum 
fine to be imposed even for a first of- 
fence. The reason for the Legislature 
to make the exception is not that the 
offences specified are not considered to 
be serious but the gravity of the of- 
fence having regard to its mature can 
be less if there are any special or ade- 
quate reasons. In our view, though 
offences for adulteration of food must 
be severely dealt with, no doubt de- 
pending on the facts of each case 
which cannot be considered as prece- 
dents in other cases, in this case bav- 
ing regard to the fact that the offence 
is only one for non-renewal of a licence 
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| within a reasonable time, and the ap- 
pellants as pointed out by the trying 
Magistrate were only petty traders a 
mitigation in the sentence is justified. 
No doubt, as the High Court points out, 
the reason given by the Trial Court 
that the accused pleaded guilty 
and were repentant may not be 
adequate. But in the special circum- 
stances pointed out by us a lesser sen- 
tence is called for. In view of the 
fact that all the appellants have al- 
ready served one week’s sentence, we 
think interests of justice would be ser- 
ved if the sentence of six. months im- 
prisonment and fine of Rs, 1000/- is 
reduced to a period of imprisonment 
already undergone by each of them, 
and to pay a fine of Rs. 250/- and in 
- default of which they are directed to 
undergo a further period of imprison- 
ment for one month. In each of these 
appeals this sentence is substituted for 
the sentence awarded by the High 
Court and the appeals are accordingly 
allowed to this extent. © f 
Sentence modified. 
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Andbra Pradesh (Krishna and 
Godavari Delta Area) Drainage Cess 
Act (11 of 1968) — Provisions of Act 
are not violative of Art. 14 of the Con- 
stitution. pe (Para 36) 


The rate of cess prescribed for 
each division has a rational nexus with 
the object of the Act and is based on 
intelligible differentia. The object of 


*(W. P. No. 998 of 1969, D/- 27-3- 
1969 — Andh. Pra.) . 
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. of cess for each division. 
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the Act is to raise funds for the imple- 
mentation of schemes to secure protec= 
tion of the lands in the deltaic. area 
from ravages of the floods. As the Act 
is designed to benefit the land in the 
divisions of the deltaic area, the levy 
of cess at uniform rate for each acre 
of the land in a division cannot be con- 
sidered to offend the principle of 
equality. The floods strike equally all 
lands in the area and make no discri« 
mination so far as thé quality and pro- 
ductive capacity of those lands are 
concerned. In the circumstances, it 
appears to be just and reasonable that 
each acre in a division should bear 
equal burden of the amount which. is 
sought to be raised to fight the danger 
of floods and provide for an efficient 
system of drainage. Further, as the 
cost of drainage scheme varies in the 
different divisions, the rate of cess has 
been fixed at different rates for the 
divisions keeping in view the cost of 
drainage scheme in each division. The 
differential in the cost of drainage 
schemes for the four divisions has been 
properly reflected in the varying rates 
(Para 22) 


The Act contains sufficient guide- 
lines for the fixation of the rate of 
cess and there is also enough material 
on record to justify a uniform rate of 
cess for each acre of land in a division 
of. the deltaic area. The imposition of 
tax on land for raising general reve- 
nue is substantially different from the 
levy of cess for implementation of a 

inage scheme. for the benefit of 
lands in an area and the principles ap- 
plicable in one cess would not neces- 
sarily hold good in the other. 
; ' (Para 28) 
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D/- 4-11-1971 (SC), Vivian Joseph 
Ferreira v. Municipal Corporation 
of Greater Bombay .20, 35 

(1970) AIR 1970 SC 1133 (V 57)= 
(1970) 3 SCR 383, Twyford Tea 
Co. Ltd. v. State of Kerala 20, 25 

(1969) AIR 1969 SC 378 (V 56) 
(1969) 1 SCR 645, State of Kerala 
v. Haji K. Kutty Naha 23, 26 

(1967) AIR 1967 SC 1458 (V 54)= 
(1967) 3 SCR 28, State of 
Andhra Pradesh v. Nalla Raja 
Reddy 23, 25 

(1967) AIR 1967 SC 1801 (V 54)= 
(1967) 2 SCR 679, New Manek 
Chowk Spinning and Weaving 
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Mills Co. Ltd. v. Municipal 
Corporation of Ahmedabad 23, 26 
11963) AIR 1963 SC 591 (V 50)=- ` 
(1963) 3 SCR 809, Khandige ~— 
Sham Bhat v. Agricultural 
Income-tax Officer 20, 34 
(1962) ATR 1962 SC 1733 (V.49)= 
(1963) 1 SCR 404, East India - 
Tobacco Co. v. State of Andhra 
Pradesh 20 


(1961) AIR 1961 sc 552 (V 48)=—= 


(1961) 3 SCR 77, Kunnathat 
pha Moopil Nair v. State 
of Kerala . 23, 24, 27 
(1958) ATR 1958 SC 538 (V 45)= 
(1959) SCR 279, Ram Krishna 
Dalmia v. Justice S. R. Ten- 


dollar 
(1921) 65 Law Ed 1151 = 256 US 
658, Kansas City Southern Rly. 
Co. v. Road Improvement Dist. 
No. 6 2a 
(1898) 43 Law Ed 443 = 172 US 
269, Village of Norwood v. Ellen 


R. Baker 29. 


In C. A. No. 223 of 1970. Dr. L. M. 
Singhvi, Sr. Advocate, (M/s. Krovidi 
Narasimhan, S. K. hingra and A. 
Subba Rao, Advocates, with him) for 
Appellants; In W. P. No. 251 of 1971. 
M/s. K. R. Chaudhuri and K. Rajendra 
Chowdhary, Advocates, for Petitioners; 


‘Mr. P. Ram Reddy, Sr. Advocate, (Mr. 


P. Parameshwara Rao, Advocate, with 
him) for Respondents (In both the mat- 
ters.) 


The Judgment of the Court was 
delivered by 


KHANNA, J.:— The vires of the 
Andhra Pradesh (Krishna and Godavari 
Delta Area) Drainage Cess Act, 1968 
(Act No. 11 of 1968), hereinafter re- 
ferred to as the Act, has been challeng~ 
ed in civil appeal No. 223 of 1970 as 
well asin writ petition No. 251 of 
1971. Civil appeal No. 223 has been 
filed on a certificate - granted by the 
Andhra Pradesh High Court against 
the judgment of that Court whereby 
petition under Article 226 of the Con- 
stitution of India presented on. behalf 
of the eight appellants ‘to assail the 
vires of the Act was dismissed at the 
stage of admission. Writ petition 
No. .251 of 1971 has been filed by 434 
petitioners. Thé.-respondents in the ap- 
peal are the State cf Andhra Pradesh 
and the Collector of West Godavari 
District while those in the writ peti- 
tion are the State of Andhra Pradesh 
and the Collector of Krishna District. 
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2.. The appellants in the civil 
appeal belong to different Taluks of 
the West Godavari District and own 
extensive areas of land in that district. 
As such, they are liable to pay land 


` revenue.. Petitioners Nos. 1 to 38 in the 


writ petition are residents of Tenneru 
within the area of Vijayawada Taluk. 
They own about 500 acres- of land in 
and around that village, The rest of 
the petitioners are residents of dif- 
ferent villages in Krishna district and 
own an area of about 4,000 acres in 
district. 


that 
3. As the petition under Arti- 
cle 226 of the Constitution of India 


which is the subject of civil appeal © 


was dismissed at the stage of admis- 
sion, no affidavit on behalf of the res- 
pondents was filed in the High Court. 
The respondents were consequently 
permitted to file an affidavit in this 


_Court. Affidavit of Shri D. Venkatdri, 


Assistant Secretary,, Government of 
Andhra Pradesh was thereafter filed 
on behalf of the respondents. A more 
detailed supplementary 
Shri Venkatdri has also been filed on 
behalf of the respondents and the same 
officer has filed his affidavit in opposi- 
tion to the petition under Article 32 of 
the Constitution. 

4. Before dealing with the dif- 
ferent provisions of the Act and the 
contentions advanced, it would be ap- 
posite to reproduce the Statement of 
Objects and Reasons of the Bill for the 
purpose of understanding the histori- 
cal background and the antecedent 
state of affairs leading up to the impu- 
gned legislation. The 
Objects and Reasons. reads as under: 

“The coastal districts of East 
Godavari, West Godavari, Krishna and 
Guntur are. being subjected to floods 
every. year which. cause immense 
damage to crops as well as private 
properties besides disrupting rail and 
road communications for considerable 
periods in the year. The intensity of 
the floods which occurred in 1953, 1962 
and 1964 have highlighted the ‘need 
for immediate action for solving this 
recurring problem and to suggest 
remedial measures for mitigating or 
avoiding in future the damage to crops 
and property in the area on account of 
similar floods. The Committee after 
having an extensive tour in the area, 
made some recommendations for im- 
proving all the drains in the delta area 
of the Krishna and Godavari rivers and 


affidavit of 


‘Statement of . 
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also formation of flood moderating re- 
servoirs across Budameru, Yerrakalva, 
Tammileru etc. The total cost of all the 
drain improvement schemes as well as 
the flood moderating reservoirs as re- 
commended by the Expert Committee 
is estimated roughly to be Rupees 27 
crores. It is considered that it might 
be necessary to undertake in the delta 
area not only the schemes and works 
suggested by the Expert Committee 
but also some other schemes and works 
for the purpose in view. The actual 
cost of all the schemes and works re- 
quired to be undertaken in the delta 
area is likely to exceed the cost, as 
estimated above. In view of the pre- 
sent difficult ways and means position, 
it is not possible to provide the neces- 
sary funds required for the purpose 
either under the flood control sector or 
under the irrigation sector of the State. 
It is, therefore, considered necessary to 
levy a drainage cess on all the lands 
comprised within each of the divisions 
in the delta of the Krishna ‘and 
Godavari rivers, for a period of six 
years, at a rate not exceeding rupees 
ten per acre per annum in respect of 
lands in the Godavari eastern deltaic 
division and Godavari Central deltaic 
division, rupees twenty-five per acre 
per annum in respect of lands in the 
division comprising the. Godavari 
western deltaic division and the 
Krishna eastern and Krishna Central 
deltaic divisions and at ruppes 
fifteen per acre per annum 
in respect of lands in the Krishna 
western deltaic division. 

It is also proposed to constitute 
the proceeds of the drainage cess into 
a separate fund and to establish a 
Board to administer the said Fund and 
to apply the proceeds of the drainage 
cess derived in a division towards meet- 
ing the cost of drainage schemes under- 
taken in that division. 

This Bill is intended to give effect 
to the above objects.” . 

5. The Act came into force on 
20th December, 1968. It applies to all 
the lands comprised within the delta 
areas of Krishna and Godavari rivers 
in the State of Andhra Pradesh. 
According to the preamble of the Act, 
it is “an Act to provide for the levy and 


’ collection of drainage cess on all lands 


comprised within the delta area of the 
Krishna and Godavari Rivers in the 
State of Andhra Pradesh for the pur- 
pose of raising funds to meet the ex- 


A.I. R. 


penses incurred on drainage schemes 
undertaken in the said delta area and 
for matters connected therewith.” Sec- 
tion 2 of the Act contains various de- 
finitions, “Board” has been defined in 
Clause (a) to mean the Krishna and 
Godavari Delta Drainage Board esta- 
blished under Section 7 of the Act. 
“Delta area” according to Clause (c) 
means the area comprising the lands 
in the deltas of Krishna and Godavari 
rivers, irrigated whether by flow or 
lift, under the net work of canals tak- 
ing off from the barrage near Vijaya- 
wada on-the Krishna river and the 
anicut near Dowlaishwaram on the 
Godavari river. “Division” has been 
defined in Clause (d) to mean any of 
the following divisions in the delta 
area, namely :-— 

(i) the Godavari eastern delta; 

(ii) the Godavari central delta: 

(iii) the area comprising the 
Godavari western delta, the Krishna 
ae delta and the Krishna Central 

elta: 

(iv) the Krishna western delta: 
According to Clause (e), “drainage 
cess” means the tax leviable and 
collectable under Section 3. Clause (f) 
defines “drainage scheme” as under: 

“(f) “drainage scheme” means any 
scheme for the improvement of drains 
in the delta area and for the formation 
of flood moderating reservoirs in the 
upland areas across the rivers and 
streams flowing into the delta area and 
includes any scheme relating to the 
following works in the delta area which 
are owned or controlled by the Govern- 
ment or constructed or maintained by 
them and not handed over to any per- 
son :— 

(i) channels, whether natural or 
artificial, for the discharge of waste or 
surplus water, and escape channels 


‘from an irrigation work, together with 


dams, embankments, weirs, sluices, 
grovnes, pumping sets and other 
works connected with or auxiliary to 
all such channels; 

(ii) all works for the protection of 
Iands from floods or from erosion; , 


Explanation :— For the purpose of 
this clause, any part or stage of a 
scheme shall be deemed to be a 
scheme.” 
“Government” according to Clause (g) 
means the State Government, while 
“land” has been defined in Clause (h) 
to mean wet or dry land. Clause (4) 
defines “owner” in relation to any land 








- publie revenue” 
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as meaning the person liable to pay 
the land revenue due on the land and 
includes a ryot having a permanent 
right of occupancy within the meaning 
of the Andhra Pradesh (Andhra Area) 
Estates Land Act, 1908. According to 
the explanation to that clause, the ex- 
pression “person liable to pay the 
in relation to any 
land in respect of which no public re- 
venue is payable means the person who 
would have been liable to pay public 
revenue had it been payable on such 
land. 

6. Section 3 of the Act deals 
with the levy and collection of drain- 
age cess. According to sub-sec. (1) of 
the section there shall be levied and 
collected by the Government, for a 
period of six years from the date of 
the commencement of the Act, as a 
drainage cess on every land in the 


l- delta area comprised within a division 


specified in Column (2) of the Sche- 
dule, for the purposes of this Act in 
that division, a tax at such rate per 
acre per annum, not exceeding the rate 
specified in the corresponding entry in 
column (3) thereof, as the Govern- 
ment may, by notification, specify in 
respect of that division. According to 
sub-section (3) of that- Section, the 
drainage cess leviable under the sec~- 
tion on any land shall be payable by 
the owner of such land while accord- 
ing to sub-section (2), nothing in sub- 
section (1) shall prevent the Govern- 
ment from levying and collecting at 
any time after the expiration of the 
period of six years the drainage cess 
or any arrears pertaining thereto, 
which is leviable or collectable during 
the said period of six years. The 
Schedule referred to in the section 
fixes the maximum rate at which 
drainage cess may be collected and 
according to it the maximum rate shall 
be Rupees 10 per acre per annum for 
the Godavari eastern delta, and the 
Godavari central delta, Rupees 20 per 
acre per annum for the area compris- 
ing the Godavari western delta, 
Krishna eastern delta and the Krishna 
central delta and Rupees 15 per acre 
per annum for the Krishna western 
delta. 

7. Section 4 ofthe Act gives the 
procedure to be followed before levy- 
ing drainage cess. According to this 
section, the collector before levying 
the cess in respect of-any land, shall 
cause a notice to be served on the 
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owner of the land, requiring him to 
make payment of the amount of the 
drainage cess within 45 days of the 
service of the notice. Section 5 gives 
a right of appeal to the person aggriev- 
ed by the levy of the drainage cess, 
while Section 6 makes provision for 
order in revision by the Government. 
Section 7 provides for the establish- 
ment of the Krishna and Godavari 
Delta Drainage Board. Provision for 
the constitution of the proceeds of the 
drainage cess into a fund and its ad- 
ministration and application is made 
in Section 8 which reads as under: 


*8(1) The proceeds of the drainage 
cess levied and collected under this 
Act, reduced by the cost of collection 
as determined by the Government, 
shall after due appropriation made 
by the State Legislature by law, be 
constituted into a fund to be called 
the “Krishna and Godavari Delta 
Drainage Cess Fund.” 


(2) In addition to the proceeds re- 
ferred to in sub-section (1), any moneys 
received from the State or Central: 
Government or any other source for 
the purposes of this Act, shall be 
credited to the Fund. 


(3) The Fund shall vest in, and be 
administered by, the Board in such 
manner as may be prescribed. 

(4) The Fund, in so far as it relates 
to the proceeds of the drainage cess 
levied and collected in a division, 
shall be applied towards meeting the 
cost of the drainage schemes which 
the Board may, with the concurrence 
of the Government, undertake in that 
division. The expenses of the Board 
and its Committees shall also be met 
out of the Fund: 


Provided that it shall not be neces- 
sary to obtain the concurrence of the 
Government as aforesaid in respect 
of such class of drainage schemes as 
may be prescribed; 


Provided further that the expen- 
diture incurred by the Board for any 
purpose common to all or any of the 
divisions shall be apportioned among 
the divisions concerned in such manner 
as may be prescribed.” 

According to Section 9, the drainage 
-cess payable under the Act by an 
owner in respect of any land shall be 
deemed to be public revenue due upon 
the said land and the provisions of the 
Andhra Pradesh Revenue Recovery 








‘tion 12 pertains to the 


Sl.No. 
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Act, 1864, shall apply. Section 10 gives 
power tothe Government to fix instal- 
ments for payment .of drainage cess 


` while Section 11 empowers the Govern- 


ment to grant exemption. or make re- 
duction in case of undue hardship on 
account of unseen calamity or. any 
other reasonable cause to an owner or 
class of owners of land. Sec- 
bar of 
Jurisdiction of Civil Courts in res- 
pect of matters falling within the 
scope of the authorities acting under the 
Act. According to Section 13, the pro- 


“visions of the Andhra Pradesh Irriga- 


tion (Levy of Betterment Contribu- 
tion and Advance Betterment Contri- 
bution) Act, 1955 in so far as they re- 
late to drainage work, shall not apply 
to any drainage scheme under the. Act. 
Section 14 gives powers to the Govern- 
ment to give directions to the Board. 
Rules under the Act are made by the 
Government under Section 15 of the 
Act for carrying out all or any of the 
purposes of the Act. 

8. The Krishna and Godavari 
Delta Drainage Board Cess Fund Rules 
made under Section 15 of the Act were 
Issued in April 1969. It is not neces- 
sary to refer to the different rules. 
For our purposes it would suffice to re- 
os Clauses (1). to (3) of Rule 21 as 
under: 


(1) The drainage cess shall be 
collected along with the land revenue 
and credited to “M. H, [X-Land Reve- 
nues”. Subject to the provision under 
sub-sec. (1) of Section 8 at the end of 
each financial year, an equivalent 
amount shall be transferred to the 
Krishna and Godavari drainage cess 

(Contd. on Column 2) 
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fund account by debit to "9. Land 
Revenue”, 

(2) The expenditure on the drain- 
age schemes shall be debited to the ap- 
propriate head of account within the 
Consolidated Fund of-the State, either 
in the revenue or capital head accord- 
ing to the expenditure falling under `` 


revenue or capital head and‘at the end ~ 


of each financial year, an equivalent. 
amount shall be transferred from the 
Krishna and Godavari Drainage Cess 
Fund account to the concerned head 
by means of a deduct entry. 


(3) The expenditure incurred by 


the Board for purposes common to 


or any of the divisions, like the esta- 
blishment, -tools and plants, shall be 
apportioned among the divisions con~- 
cerned as far as possible in the propor~ 
tion in which the expenditure is incur- 
red on the drainage schemes in these | 
respective divisions.” ` 


9. | Following notification was 
Issued on December 17/20, 1968 under 
ee (1) of Section 3 of the 

ct: 


_ “In exercise of the powers con- 
ferred by sub-section (1) of Section 3 
of Andhra Pradesh (Krishna and 
Godavari Delta Area) Drainage Cess 
Act, 1968 (Andhra Pradesh Act 11 of. 
1968), the Governor of Andhra Pradesh 
hereby specifies in Column (3) of the 
Table below in respect of the division 
mentioned in Column (2) thereof, the 
rate of tax per acre per annum that shall 
be levied and collected by the Govern- ` 
ment for the first year commencing on 
the 20th December, 1968 (date of com- 
mencement of the Act) as drainage 
cess on every land in the delta area 
comprised within the said division:— 





Name of the division i 
1° a2 | 


Rate of drainage cess 
leviable ane collectable. 





1. The Godavari Eastern Delta 

2. The Godavari Central Delta 

8. The area comprising the Goda- 
vari Western Delta, the Kri- 
shna Eastern Delta and the 
Krishna Central Delta. 

‘4. The Krishna Western Delta 


missing the appellants’ writ petition 
repelled the contention, that the pro- 
visions of the Act were violative of 


' Article 14 of the Constitution and that 


Rs. 10/- per acre per annum. . 
Rs. 10/- per acre per annum. . 
Rs. 20/- per acre per. annum. 


Rs. 15/- per acre per annum. 
10. The High Court while dis-. 


the cess levied by the Act was a fee 
and nota tax. Likewise, the argu- 
ment put forth on behalf of the appel- 
lants that the State Legislature was 
not competent to levy drainage cess 


ex 





L- 


1972 
and there were no effective provisions 


for appeal and revision did not find ` 


favour with the High Court. 


_ IL In appeal Dr. Singhvi on 
behalf of the appellants has challeng-~ 
ed the vires of the provisions of the 


Act on three grounds. It is urged ."manship of Shri A. C. Mitra, Engineer- 


fn the first instance that the provi- 
sions of the Act are violative of Arti- 
cle 14 of the Constitution. Secondly, 
according to the learned counsel, 
the right of appeal provided by Sec- 
tion 5 of the Act is illusory. Lastly 
it is submitted, there is excessive de- 
legation of the legislative function in- 
asmuch as no minimum rate of the 
cess has been prescribed. The grounds 
that drainage cess amounted to fee 
and that the State Legislature was 
not competent to enact the Act have 
not been pressed in appeal. 


12. In the writ petition under 
Article 32 of the Constitution, Mr. 
Chowdhury on behalf of the peti- 
Honers, had adopted the contentions 
advanced by Dr. Singhvi 


o B The above contentions have 
been controverted by Mr. Reddy on be- 
half of the respondents and according 
to him, the provisions of the Act suffer 
from no legal or constitutional infir- 
mity. 

14. Before dealing with the 
question as to whether there has been 
an infringement of Article 14 of the 
Constitution, we may mention that the 
material’ on record shows that the 
State of Andhra Pradesh is one of the 
major rice producing States in the 
country. The Krishna-Godavari Delta 
area has most fertile lands and paddy 
crop is raised thereon at an extensive 
scale. The Krishna-Godavari Delta 
system provides irrigation facilities 
primarily for paddy crop 
ayacut area of about 22 lakh acres an- 
nually in the coastal districts of 
Guntur, Krishna, West and East 
Godavari. The irrigated lands in the 
above delta system are subject to 
frequent floods and drainage conges- 
tion resulting in heavy loss of crores 
of rupees per annum because of the 
damage .to the crops. The floods are 
caused mainly by rivers like 
Budameru, Thammileru and Yerra- 
kalva. Apart from causing damage to 
crops, the floods disrupt rail and road 
communications for long periods. Plans 
for ameliorating the situation were 
under consideration for nearly half a 
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century. The floods of 1964 highlight- 
ed the need for immediate action for 
solving the recurring problem. The 
Government of India in the Ministry 
of Irrigation and Power as per resolu- 
tion dated October 9, 1964 constituted 
an Expert Committee under the Chair- 


in-Chief, Uttar Pradesh for suggesting 
a comprehensive plan for controlling 


- the floods. The terms of reference of 


the Committee were: 

“(i) To suggest a comprehensive 
plan for control of floods in the coastal 
rivers like Budameru, Thammileru and 
Yerrakalva by construction of de- 
tention reservoirs or by diversion into 
adjoining valley or any other methods. 

(ii) To. consider and recommend 
proposals for lowering the flood level 
of Kolleru lake either by improving 
the outfall channel Upputeru or by 
pumping or by both. . 

.(iii) To consider and recommend 
proposals for improving the drainage 
system in the area and: 

(iv) Any other recommendation 

that the Committee desires to make 
for prevention of floods and inunda- 
tion.” 
The Committee in its report submitted 
in January 1966 suggested various 
measures and schemes for tackling the 
problem of floods and drainage. The 
Committee noted that most of the exis- 
ting drains were small in size and 
short in length. One of the recom- 
mendations of the Committee was that 
the aforesaid drains should be improv- 
ed by deepening and widening them to 
suitable sections. Recommendation 
was also made that “all drains should 
be brought. to their design section and 
main in that condition.” 


15. -The execution òf the 
schemes and implementation of the 
measures suggested by the Mitra Com- 
mittee along with other drainage 
schemes as might be found necessary 
after detailed investigation involved 
an- expenditure of several crores of 
rupees. As the financial resources 
of the Andhra Pradesh Government 
were already  over-strained, the 
Government had to think of other 
measures for raising the necessary 
funds. The matter was thereafter dis- 
cussed with the representatives of the 
people belonging to the area and a 
proposal was adopted for collection of 
drainage cess for tackling the problem 
of floods and drainage in the Krishna- 
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Godavari delta. The Estimates Com- 
mittee of the Andhra Pradesh Legis- 
lative Assembly in its report also 
recognised the need for solv- 
ing the problem of drainage in the 
area and observed that the amount of 
drainage cess collected should be kept 
separate. The Bill which formed the 
basis of the Act was thereafter intro- 
duced in the Andhra Pradesh Legis- 
lative Assembly in June 1968. 

16. The affidavit filed on be- 
half of the respondents shows that the 
floods and drainage problems of all the 
lands in the delta area were not similar 
or of equal magnitude. As such, the 
need for improving the existing drain- 
age works and constructing new works 
for the control of floods and drainage 
problems varied considerably from one 
part of-the delta area to other. This 
fact resulted in difference in the 
magnitude of the proposed work and 
the estimated expenditure for one part 
of the delta area and those for the 
other. It was, therefore, considered un- 
just and irrational to treat the entire 
delta area as single unit and collect 
drainage cess at a uniform rate from 
all the lands- The whole delta area 
was consequently divided into four 
compact and contiguous units which 
were termed “divisions” by broadly 
adopting the following criteria: 

1. The geographical features of 
the area. 


2. The drainage characteristics 
and the unity of drainage system, or 
systems in the area. 

3. The extent of improvement need- 
ed in the existing flood control and 
drainage work in the area and their 
estimated expenditure; and 

4. The need to construct further 

flood control and drainage works in 
the area and their estimated expendi- 
ture. _ 
The four divisions were: (I) Godavari 
Eastern ` Delta; (ii) the Godavari 
Central Delta; (iti) the area compris- 
ing the Godavari Western Delta, Kri- 
shna Eastern Delta and the Krishna 
Central Delta and (iv) Krishna Wes- 
tern Delta. 


17. The above division of the 
delta area into four units was in ac- 
cordance with the findings of the Mitra 
Committee. It was also felt that in 
view of the nature of floods and the 
drainage problems, the unity of the 
existing drainage systems, the geogra- 


ALR. 


phical situation and the benefits like- 
ly to be derived from the improve-. 
ments proposed, it would he neither 
desirable nor technically feasible to 
further sub-divide any of the above — 
divisions into smaller units. On account 
of the difference in the nature of pro- 
blems and the needs of improvement 
requiring different scales of expendi- 
ture in each division, it was decided 
that the levy of drainage cess on the 


. lands in each division should vary in 


rate in accordance with the estimated. 
expenditure for drainage work in that 
division. The Chief Engineer of Andhra 
Pradesh expressed the view that the 
proposed flood control and drainage 
schemes could be implemented in a 
period of six to seven years if adequate 
financial resources, including foreign 
exchange for the required dredging 
equipment, were made available. It 
was after taking into account the 
quantum of expenditure on the schemes 
proposed and the irrigated area which 
would be benefited as a result of those 
schemes in each division and also keep- 
ing in view the fact that the period of 
collection of drainage cess was 

years that the State Legislature pro- 
vided the rates of drainage cess per 
acre per annum for the four divisions. 
Originally in the Bill as introduced in 
the Legislature a rate of Rs. 25 per 
acre per annum was prescribed in res- 
pect of division comprising the Goda- 
vari Western delta, Krishna Eastern 
delta and the Krishna central delta but 
the Legislature reduced the rate for 
that division from Rs. 25 to Rs. 20 per 


“acre per annum. 


18. At the time the abovemen- 
tioned Bill was introduced in the Legis- 
lature in July 1968 the following esti- 
mate in tabular form of the various 
expenditures was given on behalf - 
the Government: 


(for tabular form see next page) . 


19. It may be noted that as 
against the total estimated expenditure 
of Rs. 2,923 lakhs, the Government 
proposed to raise only a sum of Rupees 
2,592 lakhs through collection of drain- 
age cess over a period of six years. 
The estimated expenditure, according 
to the affidavit filed on behalf of the 
respondents, was expected to go up by 
10 to 20 per cent during the ‘course of 
six to seven years of the completion of 
the scheme. The total expenditure 
was thus expected to go up to Rs. 35 








D. Ramaraju v. State of A. P. (Khanna J.) 


1972 [Prs. 19-22] S. C. 835 
, 8, Nos. Name of Division, Totalestimated Approximate Maximum Rate Total maximum am- 
pi expenditure on yacut in of drainage ount of drainage cess. 
- schemes in acres, cess per acre entieweted to be col- 
a lakhs Rs. per annum Rs. lected over 6 years in 
so . lakh Rs. 
L Finas Werten 500 488,800 15j- 438 
elta 
8. Krishna Central 1,25,500 
Krishna Eastern and 8,12.700 
Godavari Western 4,980,000 
deltas. 1073 12,28,200 25]- 1842 
8. Godavari Central 
elta. 150 2,009,000 10/- 120 
4  Godavart Eastern 200 8,20,000 10/- 192 
Total 2923 - 22,835,000 — 2,302 


crores and the excess over the antici- 
pated collection amounting to about 
Rs. 9 crores would be borne by the 
State Government. 

20. 
about the infringement of the equality 
clause embodied in article 14, it may 
be mentioned that a taxing statute is 
as much subject to article 14 as any 
other statute. In the application, how- 
ever, of the principle embodied in that 
article, the Courts, in view of the in- 
herent complexity of fiscal adjust- 
ment of diverse elements, permit a 
larger discretion to the Legislature in 
the matter of classification so long it 
adheres to the fundamental principles 
underlying the doctrine of equality. 
The power of the Legislature to classi- 
fy is of “wide range and flexibility”, 
so that it can adjust its system of taxa- 
tion in all proper and reasonable ways. 
(see Khandige Sham Bhat v. Agricul- 
tural Income Tax Officer, (1963) 3 SCR 
809 = (AIR 1963 SC 591) as well as 
the recent decision of this Court in 
Vivian Joseph Ferreira v. Municipal 
Corporation of Greater Bombay, Writ 
Petn. No. 187 of 1970 decided on 4-11- 
1971 (SC), Willis in his Constitutional 
Law has summed up the position as 
under on page 587: 


“A State does not have to tax 
everything in order to tax something. 
It is allowed to pick and choose dis- 
tricts, objects, persons, methods and 
even rates for taxation if it does so 
reasonably......... The Supreme Court 
has been practical and has permitted a 
very wide latitude. in classification for 
taxation.” 

The above principle ‘was approved by 
this Court in East India Tobacco Co. 
v. State of Andhra Pradesh, (1963) 1 
SCR 404 = (ATR 1962 SC 1733) and 
Twyford Tea Co. Ltd. v. State of Ker- 


. As regards the argument. 








ala, (1970) 3 SCR 383 = (AIR 1970 SC 
1133). It was also observed in the last 
mentioned case that burden is on a 
person complaining of discrimination 
and, for this purpose, it is necessary 
to prove not possible inequality but 
hostile unequal treatment. 
21. The modern trend in all 
progressive countries is towards esta- 
blishment of a welfare State, and with 
this end in view, the State has to pre- 
pare plans and devise beneficent 
_schemes for the good of the common 
people. The implementation of those 
‘plans.and schemes entails colossal ex- 
penditure. The State has consequent~ 
ly to tap various sources for augment- 
ing its income and raising the revenue. 
Taxes are levied for this purpose, and 
the State is given a wide range of 
choice for the purpose of taxation. It 
is axiomatic that different situations 
call for different fiscal measures. The 
State is presumed to know the require- 
ments of the situation and act accord- 
ingly. No rigidity being possible, it is 
difficult to apply ‘any set formula. 
Much greater latitude and discretion 
has, therefore, to be allowed to the 
State for the purpose of taxation in the 
oo of article 14 of the Constitu- > 
on- 


22. Dr. Singhvi on behalf of 
‘the appellants has referred to the fact 
that there is flat and uniform rate of 
cess for each acre in respect of all 
lands in a division irrespective of the 
quality and productive capacity of the 
land. It is urged that a flat and uni- 
form rate for all lands in a division 
results in inequality and is violative of 
article 14. In this connection, we find 
that the material on record, to which 
reference has been made earlier, shows 
that the rate of cess prescribed for 
each division has a rational nexus with 
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the object of the Act and is based on 
intelligible differentia. The object of 
the Act is to raise funds for the imple- 
mentation of schemes to secure protec- 
tion of the lands in the deltaic area 
from ravages of the floods. As the Act 
is designed to benefit the land in the 
divisions of the deltaic area, the levy 
of cess at uniform rate for each acre 
of the land in a division cannot be con- 
sidered to offend the; principle of 
l equality. The floods strike equally all 
lands in the area and make no discri- 
mination so far as. the quality and 
productive capacity of those lands 
are concerned. In the circumstances, 
it appears to. be just and reasonable 
that’ each acre in a division should 
bear equal burden of the amount which 
is sought to be raised to fight the dan- 
ger of floods and provide for an effici- 
ent system of drainage. Further, as 
the cost of drainage scheme varies in 
the different divisions, the rate of cess 
has. been fixed at different rates for 
the divisions keeping in view the cost 
of drainage scheme in each division 
The differential in the cost of drainage 
schemes for the four divisions, in our 
opinion, has been. properly reflected 
in the varying rates of cess for each 
division. 

23. Reference has been made 
on behalf of the appellants, with a 
view to show that lack of classification 


. in the matter of tax can create inequa- 


lity, to the following cases: 

Kunnathat Thathunni Moopil Nair v. 
State of . Kerala, :(1961) 3 SCR 77 = 
(AIR 1961 SC 552), New Manek Chowk 
Spinning and Weaving Mills Co. Ltd. 
v. Municipal Corporation of Ahmedabad 


(1967) 2 SCR 679=(AIR 1967 SC 1801), 


State of Andhra Pradesh v. Nalla Raja 
Reddy, (1967) 3 SCR 28 = (AIR ve 
SC 1458), State of Kerala v. Haji K. 
Kutty Naha, (1969) 1 SCR 645 = (AIR 
1969 SC 378). ‘ 


24. In the case of K. T. Moopil 
Nair, (1961) 3 SCR 77 = (AIR 1961 SC 
552) this Court considered the provi- 
sions of Travancore Cochin Land Tax 
Act, 1955 and found that all lands in 
the State of whatever description were 
to be charged basic tax at uniform rate 
per acre irrespective of the quality of 
the land and the fact whether it yield- 
ed or was capable of yielding any 
income. 


25. In the case of Nalla Raja 
Reddy, (1967) 3 SCR 28 = (AIR 1967 


A-L R, 
SC 1458) this Court held the provisions 
of Andhra Pradesh Land Revenue (Ad- 
ditional Assessment) and Cess Revision’ 
Act, 1962 to be violative of Article 14. 
The said Act was passed to bring uni- 
formity in assessment of land revenue 
in the Telengana and Andhra areas of 


-the State of Andhra Pradesh. An addi- 


tional assessment at the rate of 75 per 
cent of the yearly assessment was im-~ 


posed on dry land and the total.assess~ | 


ment was not to be less than 50 paise 
per acre. On wet land the additional 
assessment was to be 100 per cent for 
land irrigated from a Government 
source and 50 per cent in case of other 
wet lands. The minimum total demand 
was also prescribed. The Act was con« 


sidered to be discriminatory as the - 


minimum had no relation to the ferti- 
lity of the land. It was also found that 
the assessment was left to the arbitrary 
discretion of an officer without an op- 
portunity to question his findings. This 
case, as observed in the later case of 


(1970) 3 SCR 383=(AIR 1970 SC 1133) . 


was peculiar- to itself. 

26. In the cases of New Manek 
Chowk Spinning and - Weaving Mills, 
(1967) 2 SCR 679=(AIR 1967 SC 1801} 
and Haji K. Haji K. Kutty Naha, (1969) 


1 SCR 645 = (AIR 1969 SC 378) the. 


question was -one of rating. What was 
held in.those cases was that taking 
only the floor area of a building as the 
basis for determination of a tax was 


an arbitrary method when buildings 


had different rental values depending 


upon the nature of the construction and . 


the purpose for which they were used. 
These facts were held to be vital in the 
rating of buildings. It is manifest- that 
the principle involved in these cases 
has not much relevance for the present 
case, 

27. So far as the case of K. T. 
Moopil Nair, (1961) 3 SCR 77 = (AIR 
1961 SC 552) is concerned, we find that 
the majority quoted with approval the 
following observations of Das C. J. in 
Ram Krishna Dalmia v. Justice S. R- 
Tendolkar, (AIR 1958 SC 538): 


tIn determining the question of - 


the validity or otherwise of such a stat- 
ute the court will not strike down the 
law out of hand only because no classi- 
fication appears on its face or because 
a discretion is given to the Government 
to make the selection or classification 
but will go onto examine and ascertain 
if the statute has laid down any prin- 
ciple or policy for the guidance of the 
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exercise of discretion by the Govern- 
ment in the matter of the selection or 
classification. After such. scrutiny the 
Court will strike down the statute if it 
does not lay down ‘any principle or 
policy for guiding the exercise of dis- 
cretion by the Government in the mat- 
ter of selection or classification, on the 
ground that the statute provides for 
the delegation of arbitrary and uncon- 
trolled power to the, Government so as 
to enable it to discriminate between 
persons or things similarly situate and 
that, therefore, the discrimination is 
inherent in the statute itself.” 


28. Keeping the above obser- 
vations in view we find that in the 
present case the Act contains sufficient 
fuidelines for the fixation of the rate 
of cess and there is also enough mate- 
rial on record to justify a uniform rate 
of cess for each acre of land in a divi- 
sion of the deltaic area. The imposi- 
tion of tax on land for raising general 
revenue is substantially different from 
the levy of cess for implementation of 
a drainage scheme for the benefit of 
lands in an area and the principles ap- 
plicable in one case would not neces- 
sarily hold good in the other. 

29. Reference has then been 
made on behalf of the appellants to an 
American case, Village of Norwood v. 
Ellen R. Baker (1898) 43 Law Ed 443. 
In that case the Court considered spe- 
cial assessment upon an abutting pro- 
perty by the front door without tak- 
ing special benefits into account for 
the entire cost and expenditure of 
opening a street. It was held that the 
exaction from the owner of a private 
property of the cost of public impro- 
vement in substantial excess of the 
special benefits accruing to him is to 
the extent of such excess a taking 
under the guise of taxation of private 
property for public use without com- 
pensation. Perusal of that authority 
shows that the Court invoked the doc- 
trine of due process of law in arriving 
at the above conclusion. The aforesaid 
doctrine of due process of law is not 
applicable to India and, as such, the 
appellants cannot derive much assis- 
tance from that authority. Another 
_ American case referred to on behalf of 

the appellants is Kansas City Southern 
Rly. Co. v. Road Improvement Dist. 
No. 6 (1921) 65 Law Ed 1151. The 
question involved in that case was whe- 
ther a railway property in an area is 
subject to assessment to help cost of 
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constructing a local improvement in 
the nature of a country highway. The 
Court observed: f 

_ “Obviously, the railroad companies 
have not been treated like individual 
owners, and we think the discrimina- 
tion so palpable and arbitrary ` as to 
amount to a denial of the equal prote- 
ction of the law. Benefits from local 
improvements must be estimated upon 
contiguous property according to some 
standard which will probably produce 
approximately correct general results. 
To say that 9.7 miles of railroad in a 
purely farming section, treated as an 
aliquot part of the whole system, will 
receive benefits amounting to 67,900 
from the construction of 11.2 miles of 
gravel road seems wholly improbable, 
if not impossible. Classification, of 
course, is permissible, but we can find 
no adequate reason: for what has been 
attempted in the present case.” - 


The question involved in the above 
case, in our view, was materially dif- 
ferent and, as such, the appellants can- 
i derive:much assistance from it, 
0. 

30. It -has also been argued on 
behalf of the appellants that their 
lands are not benefited by the propos- 
ed drainage schemes as those lands are 
not subject to floods. Reference in this 
context has been made to a statement 
which constitutes Appendix F to Vol 
I of the report of the Mitra Committee 
wherein details are given of the areas 
damaged by floods. According to that 
statement, the average area damaged 
in floods in Godavari western delta, to 
which the appellants belong, during the 
years 1955 to 1964 was 33,091 acres. 


~- The land on which cess is proposed to 


be levied in the. Godavari western 
delta, according to the estimate in tabu- 
lar form given on behalf of the State 
Government to State Legislature in 
July 1968, measured 4,90,000 acres. Dr. 
Singhvi accordingly concludes that 
only 7 per cent of the land in Godavari 
western delta is to be benefited as a 
result of the drainage scheme and that 
93 per cent of landowners in the Goda- 
vari western delta are being made to 
pay the cost of the scheme which would 
benefit 7 per cent of the lands in that 
area. — E 

31. We are not impressed by 
the above contention. . The floods have 
a vagary and- caprice of their own, and 
it is difficult to predicate about the be- 
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haviour of flood waters. The problem 
which arises in one year cannot afford 
a proper guidance for the following 
year because the dimensions of the 
problem in the: subsequent year may 
be hundredfold compared to those of 
the previous year. This is evident from 
the figures in the table relied upon by 
Dr. Singhvi. It would’ appear there- 
from that in the year 1961 only -1,149 
acres of land in the Godavari western 
delta were damaged by floods, while 
in the year 1959 the damage caused by 
the floods in that area: covered 89,528 
acres of land. The material on record 
further shows that during 1969 floods, 
an area of as much as 3,69,395 acres 
out of a total of 4,90,000 acres, that is, 
about 75 per cent of the area was da- 
maged by floods in the Godavari wes- 
tern delta. It is, therefore, plain that 
we cannot stick to the average damage 
referred to by Dr. Singhvi in consider- 
ing the scheme of drainage. An effec- 
tive system of drainage has in the 
very nature’ of things to make provi- 
sion not only for a normal rainfall but 
-also to meet those contingencies as 
arise when there aré unusual rains and 
heavy floods. It is indeed only then 
that the efficacy of a drainage system 
Is proved. We also find it difficult to 
accede to the submission made on be- 
half of the appellants ‘that we should 
not take into account the figures of 
damage done in the 1969 floods. 

The proposed drainage scheme has 
to provide for years to.come adequate 
safeguards and protection against con- 
tingencies created by unusually heavy 


rains and floods. The fact that the im-. 


pugned Act enacted in 1968 covered 


4,90,000, acres of land in the Godavari - 


western delta shows, in the light of 
subsequent 1969 floods, the foresight 
of the authors of the drainage scheme 
which is the eublest of the impugned 
legislation. 


32. The E TA Tands are 
admittedly irrigated in the deltaic area. 
The benefit to the appellants land, in 
the circumstances, is implicit in the 
scheme of drainage. It is not disputed 
that proper drainage is an essential 
concomitant of an efficient system of 
irrigation. Without adequate drainage 
the irrigated land gradually loses itd 
fertility, becomes saline and water 
logged. The following extracts from 
the proceedings of the First Inter-Soci- 
ety Conference on Irrigation and Dra- 
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inage would show the importance of 
drainage for irrigation: 

“Drainage is the. removal -of both ` 
excess water and salines from agricul- 
tural soils. Surface drainage is the 
removal of excess precipitation and 
irrigation wastes at the surface to 
prevent flooding and to minify the 
more costly sub-surface drainage re- 
quirements. Efficient engineering de- 
signs of surface drains require only an 
understanding of topographic condi- 
tions, pumping. Effective surface dra- 
inage is comparatively inexpensive and 


is essential to permanence of irrigation 


agriculture.” 


33. 
katadri shows that apart from preven- 
tion of damage to crop by floods, the. 
following indirect benefits are derived 
by irrigated land as a result of dra- 

e: 

“(1) Facilitates early ploughing and 
planting, (2) lengthens the crop-grow- 
ing season, (3) provides more available 
soil moisture and plant flood by in- 
creasing the depth of root-zone soil (4) 
helps in soil ventilation (5) decreases 
soil erosion and: gullying, by increas- 
ing water infiltration into soils, (6) 
favours growth of soil bacteria, (7) 
Jeaches excess salts from-soil and (8): 
assures higher soil temperatures.” 

34. There is one integrated 
drainage scheme for the division in 
which the appellants’ lands are situated 
and the appellants, in our opinion, are 
beneficiaries of that scheme in the 
same way.as the other land owners in 
that division. The faet that on account 
of topographical situation some land- 
owners get greater benefit of the dra- 
inage scheme because of their lands 
being more prone to damage by floods 
is a fortuitous circumstance and the 
same would not be a valid ground for 
striking down the impugned legisla- 
tion. It is well established that if 
there is equality and uniformity within 
each group,.the law will not be con- 
demned as discriminative though due 
to some fortuitous circumstances aris- 
ing out of a peculiar situation, some 
included in a class get an advantage 
over others so long as they are not 
singled out for special treatment. 
(1963) 3 SCR 809 = (AIR 1963 SC 591), 
(supra). 

35. In the case of Writ Petn. 
No. 187 of 1970, D/- 4-11-1971 co) 
(supra), this Court dealt with the 


ALR. 


The affidavit of Shri Ven- ` 


ko] 


| 


* 
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of the Bombay Building 
and Reconstruction Board 
Act of 1969. The said Act relat- 
ed to the problems arising out 
of the collapse of residential build- 
ings and acute 
ing accommodation. Provision ‘was 
made in the Act for establishing a 
Board to deal with the said problem 
by carrying out structural repairs to 
dangerous buildings by aequiring and 
reconstructing buildings: which were 
beyond repair and. for the re-housing 
of occupiers who because of such re- 
pairs would be dishoused. Temporary 
levy of an additional cess on buildings 
and lands to meet the expenditure for 
the aforesaid purposes was provided for 
in that Act. One of the grounds which 
was urged on behalf of the petitioners 
was that the Act was violative of arti- 
cle 14 in that it failed to ‘recognize the 
material difference between various 
buildings with regard to their physical 
conditions and treated unequals as 
equals. The petitioners in that case 
were owners of a residential building 
which by reason of its having been 
recently constructed was neither dilapi- 
dated nor in dangerous condition. Re- 
pelling the above contention this Court 
observed: : 
“The contention that some of the 
buildings falling in categories B and C 
would not need structural repairs 
throughout the life of the Act or that 
such repairs would be carried out in 
buildings not cared for by defaulting 
landlords, takes no notice of the fact 
that the primary object of the Act is 
not to repair all buildings subject to 
cess but to prevent the annually re- 
current mischief of house collapses 
and the human tragedy and depriva-. 
tions they cause. The cess being thus 
levied to prévent such disasters, there 
is no question of unequal treatment be- 


~ 1972 
validity 
Repairs 


tween one class of owners and 
another.” 
36. We are, therefore, of the , 


_ [view that the provisions of the impu- 
gned Act are not violative of Art. 14 of 
the Constitution. 

37. There is no substance in 
the contention advanced on behalf of 
the appellants that the right of appeal 
provided by section 5 of the Act is il- 
lusory. The legislature has prescribed 
the maximum limit of the rate of cess 
and the notification issued under the 
Act has fixed that rate..The procedure ~ 
to be adopted before the levy of the 

t - 


shortage of. hous- - 
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cess has been prescribed in section 4 of 
the Act. Section 5 gives a right of ap- 
peal to a person aggrieved by the levy 
of the drainage cess under section 4 
The matters which can be agitated in 
appeal may relate to the area for which 


. the cess is levied or the ownership of 


that-.area. In case a landowner’s stand 
is that the area owned by him is less 
than that for which cess is levied or 
that he has transferred the said land 
or part of it, he can agitate the matter 
in appeal. The fact that no discretion 
is given to the appellate authority to 
determine the rate of cess would not 
introduce an infirmity or make the 
right of appeal to be illusory. 


38. The argument that there 


has been excessive delegation of the 


legislative power in the matter of de- 
termining the rate of cess is equally 
devoid of force. According to Dr. Sin- 
ghvi, the legislature has merely pres- 
cribed the maximum rate at which 
cess may be levied but has not fixed 
the minimum rate of the cess. 

precise rate of cess is left to the Gov~ 
ernment by section 3 of the Act and, 


‘as such, according to the learned. coun- 


sel, there has been excessive delegation 
of the legislative power. In this con- 
nection, we find that it is open to the 
legislature to prescribe the maximum 
rate of cess. The authority mentioned 
in the statute, subject to other legal 
requirements, can levy cess up to that 
limit. As things are the State Govern- 
ment in the present case has adhered 
to the maximum prescribed by the Act’ 
vide notification dated December 17/20, 
1968. The power of the legislature to 
fix or change the limit of tax has been 
discussed in para 165 of the Law of 
Taxation by Cooley, 4th Edition, in 
the following words: 

“Power of legislature to fix or 
change limit: In addition to, or in 
place of, constitutional provisions, 
there are statutes in many states limit- 
ing the amount or rate of taxation by 
a county, town, municipality, or other 
local subdivision; and sometimes the 
dimitation imposed upon a municipality 
is found in its charter. A valid limita- 
tion on the rate, where fixed by the 
legislature, is just as binding on coun~ 
ties and municipalities as is such a 
limitation fixed by the constitution.” 

39. No authority has been cit- 
ed before us to show that even though 
maximum limit of the tax has been 
prescribed, the absence of a minimum 
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limit vitiates the taxing statute. It 
` is not necessary, however, to dilate 
upon this aspect of the matter as we 
' find that there are enough guidelines 
in the Act in respect of the rate of 
cess because the rate of cess in a divi- 
sion has to be correlated to the amount 
of expenditure to be incurred on the 
‘drainage scheme in that division. 
40. It may {also be mentioned 
- that subsequent tothe decision of the 
writ petition which is' the subject of 
the present appeal, validity of the pro- 
visions of the Act was.challenged ina 
batch of writ petitions before the 
Andhra’Pradesh High Court. The mat- 
ter was then referred to a Full Bench. 
The learned judges constituting’ the 
Full Bench by means of three separate 
judgments upheld . the constitutional 
validity of the provisions of the Act. 
. 41. ‘As a result'of the above, 
the appeal and the writ ' petition are 
dismissed,- but, in the circumstances, 


without cost. , 
_ Appeal. dismissed. 





AIR 1972 SUPREME COURT 840° 


(V 59 C 459) 
P. JAGANMOHAN REDDY AND 
D. G. PALEKAR, JJ. 

Tapan Kumar. Mukherjee and 
‘ others. Petitioners, v.! State of West 
Bengal; Respondent. - 

Writ Petitions Nos: 315, 318, 319 
& 324 of 1971, D/- 14-12-1971. 

(A) West Bengal (Prevention of 
Violent Activities) 
S. 3 (2) — Disturbance of publie order 
— Causing of terror and panic by the 
killing of money-lenders, businessmen 
and shop-keepers and throwing bombs 
are individually and collectively ger- 
mane and relates to the disturbance of 
public order. (Para 11) 

(B) West {Prevention of 
Violent Activities) Act (19 of 1970), 
S. 3 (2) — Disturbance ‘of public order 
— Causing of panic among travelling 
passengers by committing. robbery in 
running train amounts to disturbance 
of public order. (Para 12) 

(C) West Bengal . (Prevention of 
Violent Activities) Act (19 of 1970), 
S. 3 — Detention — Maintenance of 
public order — Vagueness of grounds- 

Where the grounds of detention 
Indicate that the detenu and his associa- = 


AP/AP/G330/71/GKC 


Act (19 of 1970), - 


ae 


tes are guilty of offences but they do ` 
not show that the acts alleged against 
them were likely-to affect public order 
as such the detention on such grounds 
is illegal. -© (Para 14) 

(D) West Bengal (Prevention of 
Violent Activities) Act (19 of 1970), 
S. 3 — Detention — Grounds 


of — 


Grounds ‘which do not indicate what .’ 


were the subversive activities the de- 
tenu was indulging im suffers from 
vagueness and irrelevancy — Deten- 
fion based on such grounds quashed. 
(Para 13) . 

‘The following Judgment of the 
Court was delivered by- 

P. JAGANMOBAN REDDY, X. iu 
These are four habeas corpus petitions ` 
by which the petitioners challenge 
their detention under the West Bengal . 
(Prevention of Violent Activities) Act,’ 
1970 (Act No. 19 of 1970) — herein- 
after called ‘the Act’. 

2.° In Writ Petition No. 315 of 
"1971 the detention order was passed by 
the District Magistrate, Burdwan, on 
April 6, 1971 which was reported to 


the State Government on the same date ~ 


and the State Government approved 
it on April 17, 1971. The petitioner was 
arrested on April 15, 1971 on which 
date the order of detention’ and the 
‘grounds were served on him A 
representation was made by the de- 
tenu on April 29, 1971 which was 
Tejected by the State Government on 
May 11, 1971. The case was placed on 
the ‘same day before the Advisory 
Board and it reported on June 22, 1971 
that there was sufficient cause for de- 
taining the petitioner. The order of 
conformation of detention and exten- 
sion of the period was made-by the 
State Government on July 7, 1971. 
3. In Writ Petition No. 318 of 
1971 the detention order was made by 
the District Magistrate, 24 Parganas 
on May 15, 1971 and the petitioner was | 
arrested on May 16, 1971,.0n which 


» date he was served with the detention 


order and the grounds. The order was 
duly approved by the State Govern- 
ment on May 25, 1971 and reported to 
the Central Government on the same 
date. The petitioner forwarded his re- 
presentation on June 26, 1971 which ~ 
was rejected by the State Government 

on July 13, 1971. On June 14, 1971 the 
case was placed before the Advisory 
Board which considered the grounds 
of detention sufficient on July 16, 1971. 
The State Goyeruiment confirmed the 
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detention order and extended the 
period upto August 2, 1971. 


4,- The petitioner in Writ Peti- 
Hon No. 319 of 1971 was arrested on 
February 27, 1971 pursuant to a deten- 
tion order made by the District Magis- 
trate, Burdwan on February 25, 1971: 
The petitioner was served with-the de- 
tention order and the grounds of de- 
‘ tention on February 27, 1971. The 
order was approved by the State Gov- 
ernment on March 5, 1971. Represen- 
tation was received from the detenu 
which was 
placed before the Advisory Board on 
March 22, 1971, which gave its réport 
on May 6, 1971 that in its opinion there 
was sufficient cause for detention. The 
State Government confirmed the order 
of detention and extended the period 
on May 11, 1971: 


5. In Writ Petition No. 324 of 
1971 the order of detention was made 


by the District Magistrate, Jalpaiguri - 


on May 7, 1971 and the detenu was 
arrested and served with the order and 
the grounds of detention .on the same 
day, viz., May 7, 1971, on which date 
also a report was made to the State 
Government. The State Government 
approved the order on May 17, 1971 
and reported the matter to the Central 
Government on the same date. The 
case was placed before the Advisory 
Board on June 5, 1971, after which the 
detenu sent his representation dated 
June 14, 1971 which was rejected on 
June 28, 1971. The representation 
was placed before the Advisory Board 
and it held on July 12, 1971 that there 
was sufficient cause for his detention. 
The State Government confirmed the 
detention and extended the period on 
Fuly 28, 1971. 

6- It is evident Ghensiore that 
all the mandatory provisions of the 
Act as well as that in cl. (4) of Art. 22 
were complied with. But it is conten- 
ded by the petitioners that the grounds 
are irrelevant and vague and, there- 
fore, their detention is invalid as they 
are unrelated to the maintenance of 
public order as defined in sub-s. (1) 
read with sub-s. (3) of S. 3 of the Act. 


7. The following are the grounds 
of detention in Writ Petition No. 315 
of 1971: f 

‘1. That on 5-1- 71 at about 17.45 
hours you and your associates Dipak 
Chakrabartti son of Shri Jagannath 
Chakrabarti of Pabna Colony, P. S. 





rejected. The case was- 


Ichapore and 
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Katwa and others being armed with 
chopper and other lethal weapons kill- 
ed one Baburam Singh alias Pandit a 
money-lender of Katwa town held to 
be a class enemy by you and your 
associates on the bed of the river 
"Bhagirathi. near - Ferry-Ghat which 
caused a serious panic in Katwa town 


_and disturbed the normal flow of public 


life and in doing so you clamped fear, 
frightfulness and insecurity in the 
minds of the public in general of Kat- 
wa town. 

_ 2. That on 3-2-1971 at about 19.15 
hours you along with your associates 
viz. (1) Bablu Dutta son of Shri Krishna 
Kanta Dutta of Madhabitala, (2) Hri- 
day Saha son of Shri Kamal Saha of 


- Madhabitala and others threw a bomb 


in the shop of Shri Jiban Krishna 
Mukherji son of Shri Dakshina Ranjan 
Mukherji, a businessman of Madhabi- 
tala, P. S. Katwa which exploded ina 
tremendous sound and caused such a 
panic in the locality that shops and 
houses- around the place were closed 
immediately. By such act of your and 
your associates you threw out of gear 
the normal life stream of the locality 
around Madhabitala, Katwa town and 
disturbed public order. 

3. That on 9-2-71 at about 20.45 
hours you and your associates Basu- 
dev Hazra son of Shri Ramranjan Haz- 
ra of Dubopara, P. S Katwa and 
others being armed with lethal wea- _ 
poa like daggers, ete. attacked Babu- 

Goenka aged about 65 years, a 
businessman of Katwa town and stab- 
bed him to death on Chaul Patty Road, 
Katwa town with a view to an- 
nihilate your so-called class enemy. 
This act of your’s and your associates 


‘caused a panic in the locality and 


doors of all the houses and shops of the 
locality were closed and normal flow 
of life was stopped for a considerable 
Jong time and your such acts disturbed 
public order.” 

8. In Writ Petition No. 318 of 
1971 the grounds of detention are as 
follows: 

“(1) That, on. 2-5-71 between 23.30 
and 23.40 hrs. you along with your as- 
sociates committed robbery in respect 
of an electric fan and a wrist watch 
from Shri Bimal Chandra De of 7B, 
Priya Nath Mullick Road, Calcutta and 
Shri Sukumar Mukharji of Sagarpara 
refugee Camp, Murshidabad respecti- 
vely at the point of daggers in between 
Barrackpore Rly. Sta- 
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tions, while they were travelling in 
Down Santipur local train (S. 122 Dn.). 
You created disturbance of public 
order thereby. 


(2) That, on 9-5-71 between 20.10 
and 2015 hrs. you along with your as- 


sociates committed robbery in respect 


of cash and wrist watches valued 
Rs. 1037/- from Shri Govinda Patra of 
Simurali, District Nadia and some 
others, at the point of daggers. in be- 
tween Garifa and Naihati Rly. Stations, 
while they were travelling in Train 
No. 354 Down (Salar-Sealdah Passen- 
per). You created disturbance of public 
order thereby.” 


9. In Writ Petition No. 319 of 
1971 the grounds for detention were 
stated to be as under: ` , 

“l. On 25-11-70 at 20.30 hrs. you 
and your associates entered the pre- 
mises of Sodepur Colliery, High School 
and committed mischief within the 
meaning of S. 425 of the Indian Penal 
Code by setting fire to the office room, 
furniture and records of the school 
and your such acts are disturbing the 
public order. 

2. On 29-12-70 at 19.45 hrs. you 
and your associates attempted to mur- 
der Shri Gugli Rajbhar, an employee 
of Bengal Coal. Company, Sanetoria, 
P. S. Kulti by means of rods, knives, 
etc. as he opposed your subversive 
activities and refused to join hands 
with you. Your such act terrorised the 


-common men and as such they could 


not pursue the normal avocations of 
life. Moreover it disturbed public 
order. 


3. On 7-2-71 at 13.30 hrs. you 
and your associates had been to the 
house of Bibhuti Bhusan Ghosh of 
Ranchi Dhaora, P. S. Kulti and asked 
him to rub the anti-Naxalite slogans 
written on the wall of his house. Be- 
ing refused you threatened to kill him. 
Your such acts are disturbing the 
public order.” 


10. In Writ Petition No. 324 of 
1971 the grounds served on the peti- 
tioner showed as follows: 

“1. On 10-3-70 at about 17.30 hrs. 
you along with Dhiron Biswas armed 
with .deadly weapons like dagger, 
stabbed one Besudev Bhattacharjee and 
assaulted one -Manoj Saha with fists 
and blows at Nutanpara, Jalpaiguri 
town. Due to the injuries victim 
Basudev -Bhattacharjee had to be re- 
moved to Hospital in a dying condition. 


A. aR. 


2. On 24-11-70 at about 19.25 hrs. 
you along with your other associates 
being armed with deadly weapons 
formed an unauthorised assembly, 
criminally trespassed into Kotwali 
P. S. Compound shouting various 
slogans and threw stones at Kotwali P. 
S. Office room. 


3. On 3-12-70 at about 11.20 fre. 
you along with your other associates 
being armed with lethal weapons like 
dagger brutally murdered Shri 
Rathindra Nath Roy, Court Inspector 
of Police, Sadar Court, Jalpaiguri at 
Nutanpara Batia Buildings, near his 
house after inflicting multiple fatal in= 
juries on his person. 


4. On 19-4-71' at 09.00 hrs. you 
along with your other associates 
Dhiren Biswas, Kala Karmaker and 
others being. armed with deadly 
weapons like axe etc. and being 
members of unlawful assembly attack- 
ed and assaulted Police Constable No. 
74 Sahendra Chandra Barmah at 
Goomti No. 4 Jalpaiguri town with axe 
and caused severe bleeding injuries on 
his person. Due to the injuries, the 
constable had to be removed to 
Hospital in a dying condition where he 
is still undergoing treatment.” 


11. In Writ Petitions Nos. 315 
and 318 of 1971 a perusal of the 
grounds will show that they are neither 
vague nor irrelevant. The acts of the 
petitioner in Writ Petition No. 315 o: 
1971 have been set out in detail and 









are prejudicial to the maintenance o 
public order. The Petitioner and his 


money-lender, businessmen and sho 
keepers and throwing bombs by whi 
public order was likely to be disturb 


tion 3 (2) of the Act. 


12. Similarly in Writ Petiti 
No. 318 of 1971 the acts committed by 
the petitioner are in the travelling 
trains which create or likely to create 
disturbance to public order by causin 
panic among the travelling passengers. 
It is contended that these grounds re- 
lated only to law and order, but we 
cannot accept this contention. The. 
innocent passengers would be ter- 
ror-stricken by the acts alleged to 
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have been committed by the petitioner 
and his associates. In these circum- 
stances none of the grounds in these 
two petitions can be said to be irrele- 
vant or vague and as such their deten- 


tion is not illegal. 


13. In Writ Petitions Nos. 319 


‘and 324 of 1971 the detention orders 


cannot be considered to be valid. In 
Writ Petition No. 319 of 1971 grounds 
Nos. 2 and 3 are vague in that there 
fs no indication as to what the sub- 


” yersive activities were which were 


opposed by the person murdered and 
how the detenu and his associates were 
connected with that organisation, or 
what relevance the anti-Naxalite 
slogans had which were being written 
on the wall by Bibhuti Bhusan Ghosh 
who was threatened by the petitioner. 
There is nothing in the grounds to in- 
dicate what is meant by Naxalite, the 
aim, objects or the philosophy of the 
organisation and in what way the 
petitioner was connected with it. Nor 
is there anything to indicate what were 
the subversive activities which the 
petitioner was indulging in. These 
grounds being vague and irrelevant, 
the detention of the petitioner cannot 
be sustained. 


14, Similarly in Wrti Petition 
No. 324 of 1971 grounds Nos. 3 and 4 
may indicate that the petitioner and his 
associates are guilty of offences, but 
they do not show that the acts alleged 
against them were likely to affect the 
public order as such. In this view, this 
detention also cannot be sustained; 
and is consequently illegal. 


15. By our order dated Decem- 
ber 9. 1971, the.release of the peti- 
tioners in Writ Petitions Nos. 319 and 
324 of 1971 had been ordered by us- 
(hese petitions are accordingly al- 
lowed. We, however, dismiss Writ 
Petitions Nos. 315 and 318 of 1971, be- 
cause we have held that the detention 
of the petitioners is not illegal. 


Order accordingly. 


-` Bachhanidhi v. State of Orissa (Ray J.) 


[Prs. 1-3] S. C. 843 
AIR 1972 SUPREME COURT 843 
(V 59 C 160) 


(From Orissa: — ILR (1970) Cut 952) 
K. S. HEGDE, A. N. GROVER AND 
A. N. RAY, JJ. 

Banchhanidhi Rath, Appellant v. 
The State of Orissa and others, Res- 
pondents. 
` Civil Appeal No. 127 of 1971, D/- 
9-12-1971. 

Constitution of India, Article 226 
— Contractual rights cannot be enforce- 
ed by writ — ILR (1970) Cut 952, 
(Ori), - Affirmed. (Para 8) 

A contract of employment cannot 
be enforced in an application under 
Article 226. (Para 7) 

There is no right to remain in 
service. If such a right is claimed in 
terms of a contract or out of a custom, 
it cannot be enforced in a writ applica- 
tion. Thus if the Government under 
its uniform policy retires a teacher of 
an aided school under its control, on 
attaining the age of 58 years, the order 
cannot be interfered with in writ 
jurisdiction. (Para 8) 

Mr. V. S. Desai, Sr. Advocate, (Mr. 
V. Bhagat, Advocate, with him), for 
Appellant; M/s. Santosh Chatterjee’ 


. and G. S. Chatterjee, Advocates, for 


Respondent No. 1 

The Judgment of the Court was 
delivered by 

RAY, J.:— This is an appeal by 
special leave against the judgment 
dated 15 April, 1970 of the High Court 
of Orissa the writ petition 
of the appellant. ; 

2. The appellant in the writ 
petition asked for a writ of mandamus 
for quashing the order dated 19 May, 
1969 passed by the Inspector of Schools, 
Cuttack Circle. The order stated that 
the date of birth of the appellant as 
recorded in service registers was 1 
January, 1908 and since the appellant 
exceeded the age of 58 years he was 
requested to hand over charge of his 
duties by 24 May, 1969 to Madhusudan 
Das, the senior-most trained graduate 
assistant teacher of Sadhu Charan 
Bidhyapitha Nanpur, Cuttack. 

3 The appellant’s case was as 
follows. The appellant was appointed 
Head Master of Sadhu Charan 
Bidhyapitha in the year 1949. By a 
letter dated 19 May, 1969 the appel- 


lant was retired from service. , The 
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Inspector of Schools and the other 
respondents, namely, the State of 
Orissa and the Director of Public In- 


struction had no authority to superan-- 


nuate the appellant at the age of 58 
years inasmuch as there was no privity 
of contract between the appellant and 
the respondents. It has been the uni- 
form usage and implied term of 
office of all teachers in private Schools 
in Orissa that irrespective of age limit 
teachers will be in service as long as 
sey are physically fit and mentally 
ert. i 


A In the year 1951 the Govern- 


‘ment of ‘Orissa recognised Sadhu 


Charan Bidhyapitha as an institution 
in accordance with the terms of Edu- 
cation Code. During the years 1954 to 
1957 the Government ‘of Orissa gave 
grant-in-aid to the -institution at the 
rate of Rupees 75/- per month. In 
the month of January, 1958 the 
Government of Orissa addressed letters 
to Secretaries of Private High Schools 
stating that the Government was con- 
templating to sanction full . net deficit 
as grants-in-aid to a number of aided 
High Schools in the State. One of the 


- conditions enumerated for such grants- 


in-aid was that the Managing Com- 
mittee of the Schools :concerned by 
resolution of the Committee should 
ask the Government to take over the 
management and control of the 
Schools. -In the month of March, 1958 
the Government of Orissa framed 
special Rules ‘for Government Manag- 
ed full deficit aided High Schools’. The 
a were these. 
First, that every School, shall be under 
the control of the Inspector of Schools 
of the circle or the Imspectress of 
Schools as the- case may be who will 
be responsible for the maintenance of 


the institution on behalf of the Govern-. 


ment and who will exercise all the 
powers in respect of Government 
managed institution. Second, a local 
Advisory Committee would be set up 
with -the approval of the Director of 
Public Instruction for efficient manage- 
ment of the institution. Third, the 
appointments would -be made by the 
Inspector or Inspectress: of Schools as 
the case may be. Provisions were also 
made for transfer, leave and service 
conditions of the employees. In the 
month of September, 1959 the Director 
of Public -Instruction wrote to Sadhu 
Charan Bidhyapitha enquiring whether 
the managing committee of the School 


i 


agreed to transfer the management of 
the School and if the answers were in 
the affirmative the School was asked 
to send a unanimous resolution of the 
Managing Committee to tbat effect- 
On 20 September, 1959 the Managing 
Committee of Sadhu Charan Bidhya- 
pitha unanimously decided’ to hand 
over management of the School to the 
Government of Orissa. - 


5. On 6 April, 1962 the Secre~ 


tary of Sadhu Charan Bidhyapitha ~ 
made over charge of the management _ 


of the School to the Inspector of 


School, Cuttack Circle along with the 


properties. The appellant, the then 
Headmaster of Sadhu Charan Bidhya~ 
pitha took over charge from the 
Secretary under the direction of the 
Inspector of Schools, Cuttack Circle. 
The Inspector of Schools on 19 June, 
1962 came to the institution and assum- 
ed control. > 


6. In the year 1964 the 
Government of Orissa asked the views 
of the Advisory Committee of Schools 
as to whether the local people would 
be prepared to form the managing Com- 
mittee and take back the management of 
the School from the Government. This 
enquiry was made by the Government 
of Orissa inasmuch as the view gain- 
ed currency that the management ofi 
some Schools was not satisfactory. 
Sadhu Charan Bidhyapitha passed a 
resolution on 20 September, 1964 re- 
questing the Government to transfer 
the management. back to the public. 


# 


On 14 July, 1968, the Bidhyapitha pas-- 


sed a similar resolution to expedite the 
transfer of the management of the 
school to the public. The Government 
however after careful consideration 
decided that ‘142 full deficit taken over 
High School in the State should be 
converted to full-fledged Government 
High Schools with effect from 1 March 
1969”. The Director of Public Instruc- 
tion on 27 February, 1969 wrote to the 


Schools „and asked for particulars in ` 


the prescribed pro forma enclosed to 
implement the scheme of conversion 
of the “full deficit taken over High 
Schools to Government High Schools”. 
The Government thereafter on 14 May, 
1969 wrote to the Director of Public 
Instruction that. the Government had 
decided to retire Headmasters on at- 
taining the age of 58 years. The Direc- 
tor of Public Instruction on 14 May, 
1969 wrote to the Inspector of Schools 
communicating the decision of the 
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Government thaf teachers including 


Schools who attained 58 years of age 
on 1 March, 1969 should retire from 


service immediately. The Inspector - 


of Schools on 19 May, 1969 wrote to 
the appellant to hánd over charge as 
he had exceeded the age of 58 years. 

T. It is manifest that the ap- 
pellant . could not enforce a contract 
of employment in an application under 
Article 226 of the Constitution. . The 
appellant did not rely on any rule of 
the management of the institution, 
that the appellant would continue in 
service as long as the appellant was 
physically fit and mentally alert. ` The 
appellant alleged a custom to that 
effect in the petition. Custom of such 
a nature cannot’ be enforced in an 
application under Article 226. 

8. The ‘management: . 
School was by resolution passed over. 
to the: Government. The Government 
was giving grant-in-aid to the School 


The Government therefore managed - 
the SchooL The Government made a’ 


uniform policy that teachers should 
be retired on attaining the age of 58 
years. There is no right to remain in 
service. If a right is claimed in terms 
of a contract such a right cannot be 
enforced in a writ petition. 

9. The High Court was justifi- 
ed in dismissing the application. The 
appeal is dismissed. Each party wil 
pay and bear its own costs. 

Appeal dismissed. 
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€V 59 C 161) 

5. M. SIKRI, C. J., J. M. SHELAT, L 

D. DUA, S. C. ROY AND G. K. R 

MITTER, JJ.. if 8 

Vivian Joseph Ferreira and an- 
other (In W. P. No. 187 of 1970) and 
Dr. Jehangir Rustom Sethna and 
others (In W. P. No. 188 of 1970), Peti- 
tioners v. The Municipal Corporation 
of Greater Bombay and others (in both 
the Petitions), Respondents; The 
Narayanan Investment Trust Pvt. Ltd., 
Bombay (In W. P. No. 187. of 1970), 
Intervener. 

Writ Petitions Nos. 187 and 188 of 
1970, D/- 4-11-1971. 

(A) Constitution -of India, Arti- 
cle 19 (1) (f) and (5) — Reasonable 


KO/KO/F450/71/SSG/BNP 


V. J. Ferreira v.. 


of the 


. for which 


Bombay Municipality S. €. 845 


- restriction — Levy of cess under Sec- 
the Headmasters of the ‘taken over’ . 


tion 27 of the Bombay Buildings Re- 

pairs and Reconstruction Board Act 
(a7 of 1969) on residential buildings 
even though they are in sound and 
good condition and even. though they 


-will not require structural repairs for 


the entire period of the Act does not 
amount to an unreasonable restriction 
and therefore does not violate Arti- 
cle 19 (1) (f)—(K-Ref: :— Art. 246 (3), 
Art. 265,-Sch. 7, List 2, , Entry 49) — 
(X-Ref. :— Bombay Buildings Repairs 

and Reconstruction Sonra Act (47 T of 
1969), Section 27). 


The purpose of a tax would not be 
regarded as . private merely because - 
some persons might receive more 
benefits from the use of its 
proceeds than others. A law, not only 
exempting from taxation the limited 
means of poor and afflicted persons 
but providing public funds to amelio- 


-rate their conditions, is undoubtedly 


one for public purpose. The principle 


‘that funds raised by taxation cannot be 


expended for private use does not pre- 
vent the Legislature from looking at 
the ultimate rather than the immediate 
result of the expenditure, and incurr- 
ing an expense or creating a liability 
on the part of the public which it was 
under no constitutional obligation 
to incur or create if the. ultimate 
effect will: be beneficial to the public, 


-the test is not as to who receives the 


money but the character of the purpose 
‘it. is’ to be expended. 

(Para 21): 
- - Both the purpose of the cess and 
its use are without doubt for public 
purpose. the purpose is to prevent 
collapses and the suffering they must 
cause including rendering severał 
persons homeless, a condition accen- 
tuated by the demand for accommoda- 
tion outrunning the supply. The use is 
for preservation and prolonging the 
life of the buildings existing at the date 
of the enactment of the Act by carry- 
ing out structural repairs where 
owners due to diverse reasons refuse 
or are reluctant to spend their capital 


-on such preservation, jeopardising the 
‘life of their properties and due to the 


peculiar conditions in the property 


.market find it profitable to render 


buildings into vacant plots: If in im- 
plementing the purpose, which, as 
aforesaid, is demonstrably public 
some benefit reaches. particular indi- 
viduals, the statute, which does not 
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directly purport so to do, cannot be in- 
validated. (Para 23) 


(B) Constitution of India, Art. 14 — 


Equality before law — Imposition of = 


fax under Sec. 27 and exemption 
under Sec. 28 of the Bombay Buildings 
Repairs and Reconstruction Board 
Act (47 of 1969) does not contravene 
Art. 14 — (X-Ref.:—- Bombay Build- 
Ings Repairs and Reconstruction Board 
Act (47 of 1969), Sections 27, 28). 

` The Act makes three kinds of 
classification, (1) by confining the tax 
to the residential tenanted buildings, 
it classifies buildings which are used 
for residential purpose and are tenant- 


ed, from the rest; (2) by confining the ` 


tax to such existing buildings it classi- 
fies them from those built after the 
date on which the Act is brought into 


force, and (3) by dividing those which . 


are liable to tax into three categories 


according to the three periods in which - 


they were constructed. . (Para 24) 
The classification of residential 
premises from the rest and that be- 
tween those existing at the time when 
the Act was brought into force from 
the new ones which might be built 
thereafter can be regarded as based on 
intelligible. differentia and related to 
the objectives and their . feasibility 
which the Legislature had in’ mind 
while undertaking | the questioned 
_ legislation. - (Para 26) 
The division of such existing 
structures into three categories was 
evidently made in the light of the 
“survey -of buildings by the Corpora- 
. tion and the report of Bedekar Com- 
mittee and the classification of build- 
ings made therein on the basjs of age 
and the kind of construction in vogue in 
the respective periods in which they 
were erected. That being so, it is im- 
possible to say that the aforesaid 
groupings of buildings was unprincipl- 
ed, whimsical or arbitrary. 

(Para 27) 


The primary object: of the Act is 
not to repair all buildings subject to 
cess but to prevent the: annually re- 
current mischief of house collapses and 
the human tragedy and deprivations 
they cause. The cess‘being thus levied 


to prevent such disasters, there is no - 


question of unequal treatment between 
-one class of owners and another. The 
classification of buildings into three 
categories is based on their age and the 
construction current during the periods 
-of their erection. It is, therefore, bas- 


A.L. BR. 


ed on an intelligible differentia and 
is closely related to the objects of the 
legislation. There is, therefore, no 

question of unequals being treated as 
equals, as each building in respect of 
which the cess is payable falls within 
the surveillance of the Board and has 


to be structurally repaired if the 
need were to arise. (Para 30} 
The objections to exemptions 


- under Section 28 can be met by the 


fact that the buildings in each group 
as set, out in the section form a dis- 
tinct class by themselves from the 
tenanted residential premises. 
(Paras 31, 32, 33) 

Cases. Referred: Chronological Pas 
(1970) AIR 1970 SC 1133 (V 57) = 

(1970) 3 SCR 383, Twyford 

Tea Co. Ltd. v. State of 

Kerala 15 
(1969) AIR 1969 SC 1094 (V 56) = 

(1969) 3 SCR 827, Ravi Varma . 

v. Union of India 15 
(1967) AIR 1967 SC 1458 (V 54) = 

(1967) 3 SCR 28; State of 

Andhra Pradesh v. Nala 

Raja Reddy 14,-25 
(1967) ATR 1967 SC 1758 (V 54) = ` 

(1967) 3 SCR 645, State of 

Madras v. R. Nand Lal & Co. 25 
(1967) ATR 1967 SC 1801 (V 54) = ` 

(1967) 2 SCR 679, New Manek | 

Chowk Spg. & Wvg. Mills Co. 

Ltd. v. Municipal Corporation 

of the City of Ahmedabad 30 
{1963) ATR 1963 SC 591 (V 50) = 

(1963) 3 SCR 809, Khandige 

Sham Bhatt v. Agricultural In- 

come Tax Officer 14, 15 
(1962) ATR 1962 SC 1563 (V 49) = 

(1963) 1 SCR 220, Raja Jagan- 

nath v. State of U. P. 14 
(1962) ATR 1962 SC 1733 (V 49) = 

(1963) 1 SCR 404, East India 
_ Tobacco Co. v. State of A. P. 14 
(1961) ATR 1961 SC 552 (V 48) = 

(1961) 3 SCR 77, K. T. Moopil 


Nair v. State of Kerala ' §, 14,: 


(1954) ATR 1954 SC 282 (V 41) = 
1954 SCR 1005, Commissioner, 
Hindu Religious Endowments v. 
Lakshmindra 
(1934) 79 Law Ed. 1468 = 295 U. S. 
330, Railroad Retirement . 
Board v. Alton Railroad Co. 28 
The following Judgment of the 
Court was: delivered by 
SHELAT, J.:— These petitions by 
owners of two residential buildings in 
the city of Bombay, neither of which is 
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by reason of its having been recently 
constructed, either dilapidated -or in 
dangerous condition, challenge the 
validity of the Bombay Buildings Re- 
pairs and Reconstruction | Board Act 
XLVI of 1969. 


2. The preamble of the Act re- 


cites collapses of residential buildings, © 


acute shortage of housing accommoda- 
tion, and the problems of law and 
order arising from the unceasing in- 
flux of persons into the city of Bom- 
bay in search of work as having neces- 
sitated its enactment. It also recites 
the recommendations, suggestions and 
objections received by Government in 
response to the proposals made by it 
and its conclusion after considering 
them as to the necessity for establish- 
ing a Board to deal with the said pro- 
blems by carrying out structural re- 
pairs to dangerous buildings, by ac- 
quiring and reconstructing buildings 
which are beyond repair and by pro- 
viding for the rehousing of occupiers, 
who, because of such repairs would be 
dishoused, and to provide for the tem- 
porary levy of an additional cess on 
buildings and lands to meet the ex- 
penditure for the aforesaid purposes. 
The Act was brought into force on 
October 1, 1969 and the cess payable 
thereunder became.operative as from 
November 1, 1970. 


3 The Act by S. 1 (4) is de- 
clared to be a temporary .one and 
would expire on December 31, 1979. 
Structural repairs are defined by sec- 
tion 2 (s)as meaning repairs or replace- 
ment of decayed, cracked, or out of 
plumb structural components of a 
building or any substantial part there- 
of or any part to which the occupiers 
have common access, by new ones of 
the like materials, or of different mate- 
rials including change in the mode of 
construction such as converting load 
bearing wall type or timber framed 
structure to an R. C. C. one, which re- 
pairs or replacement, if not carried out 
expeditiously, may result in the col- 
lapse of the building or any part there- 
of. Sections 3 and 4 provide for the 
establishment and composition of the 
Bombay Building Repairs and Recon- 
struction Board. Sections 21 and 22 
lay down the duties, powers and func- 
tions of the Board including the power 


to carry out structural as also tenanta- | 


ble repairs, to move the State Govern- 
ment to acquire old and dilapidated 
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properties in respect of which the cess 
is levied and which, in the opinion of 
the Board, are beyond repair and to 
reconstruct new buildings thereon, to 
establish transit camps to temporarily 
accommodate persons dishoused and to 
demolish dangerous and dilapidated 
buildings incapable of being repaired 
at reasonable cost. Section 27 provides 
that subject to the provisions of Sec- 
tion 28 there shall be levied a tax on 
buildings and lands called the Bombay 
Buildings Repairs and Reconstruction 
Cess at the rate of so many percentum 
of the rateable value of the concerned 
property as is prescribed therefor 
under the Schedule to the Act. Sub- 
8. (4) of S. 27 provides that the share 
of the owner shall be 10 per cent. of 
the rateable value of the property and 
confers a right on such owner to re- 
cover the balance from the tenant by 
making a proportionate increase in 
rent and recovering it as such. Sec- 
tion 28 enumerates various classes of 
buildings which are exempted from 
the enforcement of the levy. Section 29 
lays down three categories of buildings 
to which the Act applies. The Schedule 
to the ‘Act provides different rates at 
which buildings falling in each cate- 
gory would be subject to the cess.: The 
Schedule also provides in respect of 
each category of buildings different 
rates at which the cess would be pay- 
able if structural repairs are carried 
out to such building. The proceeds of 
the cess would be first credited to the 
consolidated fund of the State and 
thereafter under an appropriation duly 
made by law in that behalf would be 
transferred to a fund, the amount of 
which would be placed at the disposal 
of the Board for carrying out its seye- 
ral functions. (S. 31). Lastly, S. 71 pro- 
vides that in the case of any building 
subject to the cess, the owner shall not 
be bound to keep the premises let to 
any occupier in good and tenantable 
repair and accordingly S. 23 of the 
Bombay Rents, Hotel and Lodging 
‘House Rates Control Act, 1947 shall be 
deemed to have been suspended and 
the provisions of the Transfer of Pro- 
perty Act, 1882 relating thereto shall 
apply. 

4. Counsel for the petitioners 
challenged the validity of the Act 
principally under three heads: (1) that 
in the context of the existing legisla- 
tion, ie., the Bombay Municipal Cor- 
poration Act, Ill of 1888. and the Bom- 
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was that the tax was objectionable as. 


bay Rent Control Act, 1947, the impo- 
sition of a cess on residential buildings, 
which are in sound and good condition, 
and which would not require structu- 
ral repairs for the entire period of the 
Act, amounts to an unreasonable res- 
triction, and therefore, violates Art. 19 
(1) (£) of the Constitution ; (2) that the 
Act is also violative of Art. 14, in that, 
it fails to recognise the material dif- 
ferences between various . buildings 
with regard to their physical condi- 
. tions and treats unequals as equals;. 
and (3) that the exemptions. provided 
by S. 28 are. arbitrary and without any 
principle, and therefore, violate Arti- 
cle 14. Counsel argued that. by 
subjecting residential buildings in 
_,sound condition to the cess, the Act in 
substance and effect provides bounties 
for those owners: who have been 
neglectful of their buildings and have 
infringed requisitions. ued to them 
by the Municipal Corporation. Counsel 
for the respondents, on the other hand, 
urged (1) that the imposition of the tax 
was by virtue of power under Art. 246 
(3) read with entry 49 in List I of the 
Seventh Schedule of the Constitution, 
and being for a public purpose cannot 
be challenged as an unreasonable res- 
triction, (2) that there is: an intelligible 
classification of the buildings and such 
classification having a rational nexus 
with the objects of the 'Act and the 
mischief it seeks to avert, it is not 
challengeable on the ground of its being 
atory; and (3) that the exemp- 
tions in S. 28 are provided for in the 
. ight of the objects’ and the scope of 
the Act and being in consonance with 
them, S. en ren ae 
lenge. 


5. The argument:of Mr. Sorab- 
fi, however, was that the cess amount- 
ed to unreasonable restriction and 
could not be said to be for a public 
purpose, in that, it benefits neglectful 
and defaulting owners at the cost of 
owners. who have been | looking after 
their properties and consistently carry- 
ing out tenantable repairs, thus pre- 
venting their buildings from being re- 
duced to dangerous conditions. In this 
connection, he relied on certain pas- 
sages from Cooley on Taxation (4th 
edn), vol. 1, American Jurisprudence, 
vol. 51 on Taxation ‘and’ the Commis- 
sioner, Hindu Religious Endowments 
vV- Lakshmindra, 1954 SCR 1005, 1040 
= (AIR 1954 SC 282). 


The argument. 
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it equated buildings in dangerous and 
dilapidated conditions with those in 
good and sound condition, thus, laying 
down a fictional equality in the teeth 


of factual and physical inequality- 
Counsel relied for that argument on_ 


K. T. Moopil. Nair v. State of Kerala, 
(1961) 3 SCR 77 = (ATR 1961 SC 552} 


and urged that the tax should be de-. 


clared invalid on the. principles ‘laid 
down therein. He also argued: that the 
classification of buildings into three 


‘categories imposing different rates of 


tax was not based on any rational prin- 
ciple as even 
buildings and buildings not needing or 
likely to need structural repairs were 


brought into the class of buildings sub- 


ject to the cess. There -was next an 
assumption, he argued, not based on 
realities, that a building constructed 
before a certain: number of years 
would need structural repairs although 
it has been kept in proper condition 
and therefore not neéding such struc- 
tural repairs. : A building constructed 
several years ago might be in better 
condition if consistently taken care of 
than the one built later but not taken 
care of, yet such a building, only be- 
cause it was built earlier, is subject- 
ed to a higher rate of tax. Section 27 
and the Schedule created discrimina- 
tion between properties (a) inter se in 
the same category, (b) between build- 
ings in different categories, and (c) in 
imposing the same percentage on build- 
ings in the same category though their 
actual conditions are totally different 


-and also between buildings in different: 


categories. Thus, buildings in category 
A, built say in 1900 and those built in 


` 1939 are treated as equals. Even build- 


ings erected at about the -same time 
need not be equal in condition, as, in 
the case of one tenantable repairs 
might have been consistently carried 
out or structural repairs might have 


‘recently been carried out than the one 


in which no such repairs, tenantable or 
structural, have so far been carried 
out. Even if such a tax was necessary, 
its levy should have been made depen- 
dable on the actual conditions of the 
buildings and after a,survey of the 
necessity and the extent of structural 
repairs required. Further, buildings 
in sound condition and not needing 
structural repairs ought to have been 
exempted. The Act, thus, does not 
take notice of the actualities in the 
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sense that though a building built in 
1939 but wherein extensive repairs 
have been carried out in 1968 would 
be a better building than another built 
in 1950, yet the former has. to pay the 
tax at a higher percentage than the lat- 
ter. The categorisation of the build- 
ings, therefore, was arbitrary and not 
based on any rational principle. Coun- 
sel also attacked the exemptions given 
to buildings falling under cls. (g), (h), 
ü) and (i) of S. 28 as being irrational 
and without being founded on any 
principle. Lastly, he urged that the 
classification between buildings con- 


‘structed before the Act and those 


constructed thereafter was not valid 
since there was no nexus between 


‘the date fixed under the Act and 


Act. Even 
Act were to 


the objects of the 


' be found to be valid, those build- 


5 





ings which were sound in condition and 


were likely to remain .so throughout - 


the life of the Act could be separated 
from the rest and a restraint against 
tax being enforced in respect of them 
can be imposed. The attack against the 
validity of the Act thus falls under 
two heads: (a) that the cess is not fora 
public purpose as it results in bounties 
to owners whose buildings need stru- 
ctural repairs at the expense of those 
whose buildings are sound and are not 
likely to need ‘any such repairs, and (b) 
that it suffers from arbitrariness and 
fs violative of Art. 14 


6. Before these contentions are 
examined it is mecessary to consider 
the background in which the Act was 
passed as that would throw light upon 
the targets which the Legislature had 
in mind while enacting it. 


i 7. Prior to the last World War, 
buildings had been one of the major 
investments in the city of Bombay. The 
cost of construction, owing to the easy 
availability of building materials, was 
fairly reasonable and the cost of up- 
keep and maintenance correspondingly 
low. It was then a tenant’s market as 
there was then no pressure of popula- 
tion on the city as it is now due to 
rapid industrialisation, concentration. of 
industries and other allied reasons. The 
owners of properties then had suffi- 
clent incentives to keep their proper- 
ties in satisfactory repairs. The situa- 
ion, however, was completely revers- 
ed atthe end ofthe last World War as 
the gap between the demand and supply 
had by then widened at an alarming 
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rate. The result was the emergence of 
the Rent Control Act which froze the 
rent at the pre-war level and gave 
security to the tenants by conferring on 
them the status of irremoveability. The 
building materials in the meantime be- 
came scarce, and consequently, with 
the freezing of rents and the rising 
costs of materials, the incentive to 
maintain properties in good repair 
gradually vanished. As the gap be- 
tween demand and supply of accom- 
modation grew wider, the pressure 
on the existing premises substantially 
increased. The situation got worsened 
by reason of the reluctance -of the 
owners of the buildings to maintain 
their properties in tenantable repairs 
as they found carrying out the repairs 
uneconomical. A more comprehensive 


Rent Control Act then replaced in 1947 


the existing. 1939 Act which had by 
then been found inadequate. But while 
it guaranteed to the tenants security 
of tenancy rights it generated an in- 


creasing reluctance on the part of the ` 


owners to invest any more capital on 
their buildings as that type of invest- 
ment was found to be less and less at- 
tractive. 

8. One of tħe features of the 
city is that a large percentage of the 
existing residential buildings in it 
had been constructed seyeral years 
ago. Being almost an island city with 
limited construction space, the build- 
ings had to expand vertically, a fea- 
ture not then prevalent in other cities. 
These buildings were built on timber 
frames as R. C.C. construction had not 
then come into vogue. Several of them 
had been built upto five or six stories 
having mostly one or two rooms tene- 
ments, each of which was habited by 
a large number of persons. The saline 
atmosphere of the city coupled with 
the absence of repairs carried out on 
this type of structures began to have 
its inevitable consequences. Collapses 
of houses which were almost unknown 
in pre-war days began to occur in in- 
creasing numbers till the figures rose 
to about 125 on an average per year. 
These collapses had their toll in the 
loss of human life, physical injuries to 
the residents of those buildings and the 
dishousing of a large number of per- 
sons from amongst the teeming popula- 
tion residing in them. 

9. The problem became so alarm- 
ing that the city Corporation carried 
out in 1956 a comprehensive survey of 
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buildings in all its seven wards. The 
survey was confined mainly to build- 
ings used for residential purposes. That 
‘was not due to the absence of likeli- 
hood of human loss, suffering and de- 
privation of accommodation occurring 
in non-residential premises, but pre- 


sumably because the need for such a' 


survey of residential premises was 


found to be of a more urgent charac- , 


ter. The survey revealed that there 
were within the city 36,000 residential 
buildings, of which 17,490 were built 
prior to 1905. The survey showed that 
residential buildings fell into six cate- 
gories, namely, 7.48% being buildings 
in steel or R. C.C. frame, 1.58% with 
external masonry walls 'and steel or 
R.C. C.' frame, 33% with timber fra- 
mes, 42% with external masonry walls 
and internal timber frames, 1% with 
masonry walls and jackarch floors and 
15% temporary tin sheds. The report 
further revealed that of the said 17,490 
buildings, fa) 5,081 of them had a future 
life of five years only, (b) 3,549 a 
future life of six to ten years, (c) 3,286 
a future life of eleven to fifteen years, 
(d) 3,583 a future life of sixteen to 
twenty-five years, (e) 1,716 a future 
life of more than twenty-six years, and 
(f) 275 in a sound condition. Therefore, 
by 1969 when the impugned legisla- 
tion was undertaken, buildings in (a), 
(b) and (c) and partly in (d) classes had 
already outlived the period of their 
survival. The total number of families 
living in buildings which imminently 
required substantial repairs, if the 
were to survive, came to 1,04,270, 80 
of whom were occupying one room 
tenements. i 
10. The Report on the develop- 
ment plan for Greater Bombay, sub- 
mitted to the State Government in 
1964, stated that out of about seven 
lacs tenements in Greater Bombay as on 
March 31, 1961, 23%-of them containing 
18,000 buildings would need extensive 
repairs in the next fifteen years and 
about 1,000 of them would have to be 
immediately demolished. 10,000 build- 
ings would have a life of about ten 
years, and 7,000 a life of fifteen years. 


11. : With such a situation it 


was no wonder that collapses of build- 


ings became almost an annual occur- 
rence particularly during rainy sea- 
sons. In 1965, the State Government 
appointed the Bedekar Committee to 
examine the problem. The Committee 
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reported the following principal causes — 
of collapses; 

1. Indifference of owners to re- 
pair due to the freezing of rents, on 
the one hand, and the rise in the cost 


‘of building materials, on the other; 


2. Resulting leakages in sanitary 
blocks; ; f 

3. Failure to demolish buildings 
even where they were incapable of 
being sustained with repairs only; 

4. Overcrowding in the tenements, 
and the consequent increasing pressure 
on sanitary services therein, and 

5. Soaring land values tempting 
owners to let their buildings collapse 
rather than continue to have them lef 
out on frozen rents. 

Amongst the difficulties presented by. 
the current law, the Committee found 
one of them in the absence of an inde- 
pendent agency to finance and execute 
repairs on behalf of owners or tenants 
who have no means to. carry them 
out even when otherwise willing to do 
so. © Such was the reluctance of the 
owners to invest capital in these build- 
ings that though 18,000 notices for 
major repairs were issued by the Cor- 
poration since 1960, only one third of 
them were complied with. The Com- 
mittee also noted that according to the 
Municipal engineering staff incharge 


‘of the several wards in Greater Bom- 


bay, 386 buildings had already been 
declared unsafe and by 1970 and 1980, 
751 and 2416 more buildings would 


respectively be due for demolition. 
' Thus, a total of 3,600 buildings having 
‘about 2 lacs of people living in them 


would be threatening collapse and 
would have either to be demolished or 


repaired in time to prolong their lives. 


Of the several recommendations made 
by the Committee, one was to have a 
Separate department to deal- with pro- 
blems connected with the demolition . 
of old structures, construction of new 
buildings replacing old ones, and an- 
nual and special inspection of build- 
ings. For prevention of collapses it 


‘suggested, (a) timely demolition where 


collapses were inevitable, (b) special 


‘repairs where it was possible to pro- 


long the life of old structures, (c) 
acquisition of old buildings and replac« 
ing them with new ones, (d) provision 
for temporary transit accommodation 
for persons dishoused in this process, 
and (e) encouragement to local bodies 
and housing co-operatives to construct 
residential accommodation, since that 
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was the only way of augmenting resi- 
dential premises. 

12. The problem confronting 
the State Legislature as appearing 
Prom these reports was that of the 
17,490 buildings out of the total 36,000 
surveyed by the Corporation, barring 
only 1991 such buildings, the rest of 
them would have outlived their lives 
by about 1980. On June 3, 1968 the 
Government published certain propo- 
sals for eliciting public opinion for a 
legislation to prevent collapses and 
salvaging dilapidated structures. It 
was after considering the recommenda- 
tions, suggestions and objections recel- 
ved by the Government that the impu- 
gned Act was brought before, the 
Legislature. The Act was confined to 
the problem of residential houses only. 
That was not because there was no 
danger of collapses of non-residential 
buildings, but because it was consider- 


‘ed feasible to deal with a limited pro- 


blem, namely; that of residential pre- 
mises in respect of which the distress 
was acuter. As the Minister for Hous- 
ing said during the passage of the bill, 
the intention of the Government was 
“to hit the evil where it is greatest”. It 
fs also clear that following the reports, 
such as the survey report, and the 
report of Bedekar Committee, the Act 
placed the residential buildings into 
three categories according to the per- 
lods during which they were construct- 
ed and the construction in vogue during 


those periods. The date, September 1,. 


1940, in respect of category A was 
chosen as it was from that date that 
the rents were frozen under the Rent 
Control Act. 

13. The life of the-Act upto 
4979 only, restricting it to residential 
buildings only, their division into three 
categories, the raising of the fund for 
implementing the purposes of the Act 
from thé three agencies immediately 
concerned with the problem, the Gov- 
ernment, the Corporation and the 
owners and occupiers, the exemptions 
from the operation of the Act in Sec- 
tion 28, all these emerge from the ear- 
lier investigations and reports of which 
the Legislature and the Government 
were aware of. As aforesaid, the mis- 
chief which the Legislature intended 


` to avert applied also to non-residential 


premises. But the Legislature was en- 
titled to choose priorities according to 
the degree of danger apprehended by 


i and therefore, no infirmity, consti- 
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tutional or otherwise, can be attribut- 
ed to such priority if it chose a part of 
the problem which it thought should 
be dealt with immediately, not because 
it was blind to the larger problem but 
because it considered dealing with a 
part of it as feasible. 


14. -The ‘question of validity of - 


taxing statutes has arisen before this 
Court in a number of cases. The prin- 
ciple emerging from them is that in 
order that a tax may be valid, it is 
firstly, within the competence of the 
legislature imposing it, secondly, that 
it is for a public purpose, and thirdly, 
that it does not violate the fundamen- 


‘tal rights guaranteed by Part II of 


the Constitution. The taxing statute is 
as much subject to Art. 14 as any 
other statute. (1961) 3 SCR 77 = set 
1961 SC 552), Raja Jagannath v. U. P. 
(1963) 1 SCR 220 = (AIR 1962 SC 
1563), East India Tobacco Co. v. Andhra 
Pradesh (1963)1SCR 404=(AIR 1962 
SC 1733), Khandige Sham Bhatt v. 
Agricultural Income Tax Officer, (1963) 
3 SCR 809=(AIR 1963 SC 591) and 
State of Andhra Pradesh v. Nalla Raia 
Reddy, (1967) 3 SCR 28 = (AIR 1967 
SC 1458). But in view of the inherent 
complexity of fiscal adjustment of 
diverse’ elements a larger discretion 
has to be permitted to the Legislature 
for classification so long as there is no 
transgression of the fundamental prin- 
ciples underlying the doctrine of classi- 
fication. (cf. (1963) 3 SCR 809 = (AIR 
1963 SC 591) ). These principles are that 
the classification must be based on an 
intelligible differentia which distin- 
guishes persons or objects grouped to~ 
gether from others left out of the 
group, and that differentia must have 
a rational nexus with the object of 
the statute. So long as these principles 
are properly followed in classifying 
persons or objects for taxation, the 
power to classify must be wide and 
flexible so as to enable the Legislature 
to adjust its system of taxation in all 
proper and reasonable ways. (see 
(1963) 3 SCR 809=(AIR 1963 SC 591) ). 

15. It is well recognised that a 
Legislature does not have to tax every- 
thing in order to tax something. It can 
pick and choose districts, objects, per- 
sons, methods and even rates of taxa~ 
tion as long as it does so reasonably. 
(Willis. Constitutional Law of the Uni- 
ted States, 587.) A taxing statute 
is not’ invalid on the ground of 


` discrimination merely because other 
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ings in which structural repairs have 


objects could have been but are 
not taxed by the legislature. (Ravi 
Varma v. Union ‘of India 


When a statute divides the objects of 


‘tax into groups or categories, so long 
as there is equality and uniformity ` 


within each group, the tax cannot be 
attacked on the ground of its being 
discriminatory, although due to fortui- 
tous circumstances: or a pa 


situation some included in a class or. 


group may get some advantage over 
others, provided of course they are not 


sought out for special treatment . 


( (1963) 3 SCR 809=(AIR .1963 SC 591). 
Likewise, the mere fact that a tax 
falls more heavily on some:in the same 
group or category is by itself not a 
ground for its’ invalidity, for then 
hardly any tax, for instance, sales: tax 
and excise tax, can escape such a 
charge. (Twyford Tea Co. Ltd. v. State 
of Kerala (1970) 3 SCR 383 = (AIR 
1970 SC 1133).) : 
16. Definitions of taxation imply 
that a legislature can impose a tax for 
public purpose only. A: tax for pur- 
poses other than publie purposes would 


_ constitute taking of property without 


due process of law within the meaning 
of the Fourteenth Amendment in the 
United States. It would be objection- 
able in this country by reason of Arti- 
cle 31 (1) of the Constitution, (Cooley 
on Taxation (4thed.), VoL 1,381, 382.) 
Taxation, however, is, nonetheless, for 
public purpose even if parti per- 
sons receive more benefit from the use 
a ae tax. proceeds than others. (Ibid, 
2. 

17. <A perusal of the provisions 
of the Act makes it clear that its ob- 
jects were: (1) to preserve the residen- 
tial and tenanted buildings existing at 
the date of its enactment, (2) for that 
purpose, to set up a special agency, 
the Bombay Buildings ` Repairs and 
Reconstruction Board, whose duties and 
functions would be, (a) to undertake 
and carry out structural repairs. to 
buildings in respect of which the im- 
pugned tax is levied, (b) to provide 
temporary or alternative. accommoda- 
tion to occupiers of any such buildings 


_ where any such building’ collapses, (c) 


to undertake and carry out tenantable 
repairs to buildings placed at its dis- 
posal, (d) to move the Government to 
acquire old and dilapidated buildings 
in respect of which the cess is levied 


and which are beyond repairs or build- `’ 


~ 


(19689) : 
. 3 SCR 827 = (AIR 1969 SC 1094).) 


A.I E 


once been carried out but further re« 
pairs are not possible, (e) to reconstruct 
new buildings, (f) to set up transit 
camps for those dishoused on account? 
of collapses, fire, rain or tempest, and 
(g) to undertake demolition of dange- 
rous buildings or portions thereof. 
These objects obviously were fixed 
upon as a result of the earlier studies 


rticular’ undertaken by the Government and 


the Corporation and the recommenda- 
tions made by members of the public 
in answer to the proposals published by 
Government in connection with col~ 
lapses of residential buildings and the 
tragic consequences following them. , 


‘18. : To ensure implementation 
of these functions and duties, the Act 
provides the levy of tax on buildings 
and lands, save those exempted under 
S. 28, at rates of percentum of the rate- 
able value of the properties as laid 
down in the Schedule to the Act 
Under S. 27 and the Schedule the pro- 
perties are grouped into three catego- 
ries in respect of which varying per- 
centage of the rateable value of the 
buildings is charged as a basic levy 
and at a higher rate where any. such 
building is structurally repaired. The 


three categories are formulated on two. 
principles, the age of the buildings and 


the type of construction in vogue 
during the periods when they were 
constructed. These principles appear 
to have been adopted from the earlier 


- studies made at the instance of the 


Government and the Corporation. The 
amount recovered under this levy is 


_to be first credited to the Consolidated 


Fund of the State, and thereafter to 
be transferred by a suitable appropria- 


‘tion to the fund designated as the 


Bombay Building Repairs, and Recon- 
struction Fund. (S. 31). For providing 


initial expenditure of the Board, the | 


Government and the Corporation have 


‘been empowered to make advances. 


(Section 48). The Act also provides 
that the Government may and the Cor- 
poration shall make an annual grant of 
Rs. 1,00,00,000/- each.  . ` 


19. Two further provisions in 
this connection need be noted. The 


‘first is S. 27 (4) under which an owner. 


who is required to pay the cess pays 
only 10% of the rateable value of hig 
building and is entitled to recover the 
balance from the tenant by making a 


corresponding increase in the rent pay- 
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able by such a tenant. Default by the 
' tenant gives him the right to sue for 
eviction under S. 12 of the Bombay 
Rent Act, 1947, or, on intimation to 
the Municipal Commissioner, for re- 
‘covery thereof as arrears of tax due 
under the Bombay Municipal Corpora- 
tion Act. The second is that during 
the life of the-Act such-an owner is 
= not bound to-keep the premises let to 
any occupier in good and tenantable 
repair and S. 23 of the Bombay Rent 
Act is deemed'to have been suspended 
; and S. 108 (m) of the Transfer of Pro- 
perty Act is to apply, which means 
that it is the obligation of the tenant 
to keep the premises in tenantable 
repairs. It is, however, true that S. 58, 
as amended by Act 6 of 1971, saves the 
power of the Commissioner under the 
| Bombay Municipal Corporation Act to 
| require the owner to carry out repairs 
~ to such things as drains, water-closets, 
= Jatrines ete., to pull down or repair 
dangerous structures and to prevent. 
causes of danger by such structures, to 
stop nuisance caused by a leaking roof 
or by aditch, tanketc.or by. collection 
of water, and also saves his powers to 
, enforce his orders to execute works, and 
` the right.of the occupier to execute 
any such work in the event of default 
by the owner. The section also saves 
the right in such an event of a tenant 
to execute such work required by the 
Commissioner under S. 10-D of the 
Bombay Rent-Act. This saving of the 
powers of the Commissioner, however, 
cannot be equated with the obligation 
to carry out tenantable repairs under 
S. 23 of the Bombay Rent Act or the 
right of the tenant to carry out such 
repairs in the case of the landlord’s de- 
fault and to reimburse himself to the 
extent of two months’ rent. 


20. Such being the scheme and 
the objects of the Act, can it be said 
that the cess imposed thereunder is not 
for a public purpose? It may be that 
some of the existing buildings, by rea-- 
sonof their having been recently con- 
structed or their having been properly 
cared for or structural repairs having 
been recently made therein, might not 
require repairs contemplated by the 
' Act. Yet, their owners are required 

m to pay the cess from out of which the 
Board would .carry out structural re- 
pairs to buildings whose owners have 
been neglectful or even defaulters in 
carrying out the Municipal requisi- 
tions. Does it, however, follow from 


- 
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such a result that the purpose of the 
Act is to confer bounty on such owners, 
and that therefore, the purpose of the 
tax is to serve a private and not a 
public purpose, and therefore, viola- 
tive of Art. 19 (1) (f)? 


` 21. The rule, no doubt, is that 
taxes can be levied for public purposes 
and indirect and incidental benefits 
which may result to the public do ‘not 
make a public purpose, where the 
object is directly private. But the pur-| 
pose of a tax would not be regarded as 
private merely because some persons 
t receive more benefits from the 
use of its proceeds than others or is 
imposed for a purpose other than feve- 
nue, such as tariff duties for encoura 
gement of manufacturers or licence 
fees with a view to regulate a parti- 
cular trade or industry. A law, not 
only exempting from taxation the 
limited means of poor and afflicted 
persons but providing public funds to 
ameliorate their conditions, is undoubt- 
edly one for public purpose. A clear 
example of such a tax is the provi- 
sion for hospitals and asylums where 
medical and other aid is given to the 
poor and the dependent free of any 
charge. A tax in aid of private enter- 
prises would undoubtedly be regarded 
as loading “the table of the few with 
bounty that the many may partake of. 
the crumbs that fall therefrom’, un- 
less such an enterprise is one of such 
magnitude or promise that its prospe- 
rity constitutes a substantial element 
of public welfare or which renders it 
important to national defence or other 
such national interest (Cooley on 
Taxation, (4th ed.), voL 1, Ch. 4, Arts. 
174 to 221; and American Jurispru- 
dence vol. 51, paras 321 and 329.) 
But the principle that funds rais- 
ed by taxation cannot be expend- 
ed for private use does not pre- 
vent the Legislature from look- 
ing at the ultimate rather than the im- 
mediate result of the expenditure, and 
incurring an expense or creating a 
liability on the part of the public which 
it was under no constitutional obliga- 
tion to incur or create if the ultimate 
effect will be beneficial to the public. 
Upon this theory laws establishing 
minimum wage or. limiting the hours 
of labour have been sustained. The 
fact that a statute authorising an ex- 
penditure of publie funds for a public 
purpose may foster another enterprise 
which is not a public one does not 
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invalidate the statute if the purpose of 
the expenditure is legitimate because 
it is public. It will not be defeated 
merely because the execution of it in- 
volves payments- to individuals. The 
test is not as to who receives the 
money but the character of the pur- 
pose for which it is to be expended. 
(Ibid, para 330. at p. 381; and Carmi- 
chael v. Southern Coal & Coke Co. 
81 Law. Ed., 1245.) What is to be borne 
in mind is the distinction between the 
purpose and the method of its imple- 
mentation. If in the course of the lat- 
ter some benefit incidentally reaches 
to a particular person or persons, the 
former neither changes its character 
nor is it invalidated for ‘that reason. 
For instance, when a sudden or an 
overwhelming disaster. strikes, such 
as flood or a destructive fire, a Legis- 
lature may legilimately authorise ex- 
penditure of public money to provide 
succour to the victims. Persons living 
in the area may become. helpless or 
. destitute, irrespective of whether rich 
or poor, but it is a public purpose to 
supply the sufferers with food, cloth- 
ing and shelter in order to relieve their 
immediate needs. Expenditure of public 
funds in such cases have been treated 
as necessary for the proper exercise of 
the police powers of the State. (Ame- 
Tican Jurisprudence, Taxation, VoL 51, 
para 353, at 396.) 


22. It is a common experience 
in the field of taxation that the inci- 
dence of tax falls upon a class or upon 
individuals who derive no direct bene- 
fit from its expenditure or who are not 
responsible for the mischief to remedy 


which the tax is imposed. Besides, in © 


the present case the cess on collection 
has, in the first instance, to be credited 
to the State’s Consolidated Fund and 
then under an appropriation duly made 
after deducting the cost of collection 
the balance is to be ferred to the 
Repairs and Reconstruction fund. The 
doctrine of benefits cannot apply to 
such a case, firstly, because the cess 
goes directly to the Consolidated Fund 
in augmentation of that fund and not 
to a specific fund, and secondly, be- 
cause the legislature has'the power to 
authorise expenditure out of the Con- 
solidated Fund on any public purpose 
which it thinks necessary and proper. 
(Carmichael v. Southern Coal & Coke 
Co., at pp. 1261 and 1265.) : 

23. Both the purpose of the 
}eess and its use are without doubt for 


t 
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public purpose. The purpose is to p 
vent collapses and the suffering they 







life of their properties and due to the 


benefit reaches particular individuals. 
the statute, which does not directly 
eo so to do, cannot be invalidat- 


24. Ch. IV of the Act deals with 
the levy of the cess and the buildings 
subjected to its imposition. Though 
S. 27 imposes the tax on buildings and 
lands, the exemptions given to build- 
ings exclusively occupied by the 
owners, to buildings exclusively used 
for non-residential purpose, to residen- 
tial buildings exclusively occupied on 
leave and licence, to open lands not 
built upon and to buildings which 
might be erected after the date on 
which the Act comes into force, have 
the effect of confining the tax to resi- 
dential houses occupied by tenants | 
existing at the date of the commence- 
ment of the Act. Section 29 divides the 
buildings so taxed into categories A, 
B and C. Buildings built prior to 


. September 1, 1940 fall into category A, 
. those built between September 1, 1940 


and December 31, 1950 fall into cate- 
gory B and those built between Janu- 
ary 1, 1951 and the date immediately 
before the date on which the Act was 
brought into force fall into category C. 
Under the Schedule, category A build- 
ings are charged at the rate of 25% of 
the rateable value and at 4% if any 
building in that category is structural- 


‘ly repaired by the Board. If a build- 


falls in category B, it is charged at - 
20% and at 30 % if it is structurally ` 
repaired, and buildings falling in cate- - 
gory C have to bear the tax at 15% 
and at 20% if any one of them is 
‘structurally repaired by the Board. 
The Act thus makes three kinds of 
classification, (1) by confining the tax 
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to the residential tenanted buildings, it 
classifies buildings which are used for 
residential purpose and are tenanted, 
from the rest; (2) by confining the tax 
to such existing buildings it classifies 


them from those built after the date- 


on which the Act is brought into force, 
and (3) by dividing those which are 
liable to tax into three categories 
according to the three periods in which 
{they were constructed. 


25. To such a classification, the 
challenge, firstly, was that there was 
no rationale in dividing the residential 
and the non-residential buildings as a 
number of buildings falling in both the 
groups had been found to be in im- 
minent dangerous condition, and posed 
the problem of danger to human lives 
and of collapse. It was said, therefore, 
that both the kinds ought to have been 
subject to the provisions of the Act. 
The second challenge was to the equa- 
lity of the percentum of the rate to 
buildings falling in any one of the 
three categories without regard to their 
actual physical conditions. Counsel 
sought to work out several permuta- 
tions and combinations to show that 
such equal treatment to buildings in 
each one of the three categories created 
inequality by reason of disregard to 
their unequal conditions. Thus, a 
building built in 1900 was treated 
equal with one built in 1939 and both 
bore the tax at the same rate. Similar- 
ly, a building totally neglected by the 
owner, and therefore, needing struc- 
tural repairs was treated on equal foot- 
ing with another in the same category, 
but on which the owner has recently 
carried out full structural repairs and 
was therefore in a sounder condition 
than the former. There was, according 
to counsel, inequality writ large in 
Sections 27 and 28, and the Schedule 
to the Act. The third attack was on 
the exemptions, the ground of attack 
being that some of them had no 
foundation in principle and were total- 
ly arbitrary. Reliance was placed in 
this connection on some of the decisions 
of this Court to show that discrimina- 
tion results where classification among 
equals is based on no rational principle 
and which has no reasonable nexus 
with the object with which the impugn- 
ed legislation. is enacted. Similarly, 
such discrimination arises where there 
is no classification even though the 
objects which are subjected to tax 
are unequal and yet treated alike. 
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See (1961) 3 SCR 77 = (AIR 1961 SC 
552). State of Madras v. R. Nandlal 
and Co. (1967)3SCR 645 = (AIR 1967 
SC 1758) and (1967) 3 SCR 28=(AIR 
1967 SC 1458). Counsel for the res- 
pondents, on the other hand; urged 
that those decisions had no application 
to the present Act as the classifications 
made andthe exemptions ` provided 
thereunder were based on principles 
which had intimate relation to the 
objects with which the Act was passed 
and the evil it sought to avert. 


26. From what has been 
earlier stated, it is manifest that a 
combination of factors, such as geogre- 
phical limitations of living space in the 
city, the consequent limited’ number 
of buildings, the fact of a large number 
of them having been constructed as 
early as 1905 and even before, the 
fact of many of them having had to be 
built vertically and that too on timber 
frames, the effect of freezing of rents 
together with obligations imposed on 
the owners by the Rent Act rendering 
the maintenance of buildings econo- 
mically unattractive, reluctance and 
sometimes inability of the owners 
to carry out repairs and even to 
comply with Municipal requisitions, 
the alarming spurt in the city’s 
population, imigration of. labour in 
large numbers from the hinter- 
land, increasing pressure on the 
existing residential: premises and 
on sanitary . facilities therein, house 
collapses in large numbers ‘every 
year entailing human tragedy and 
rendering hundreds homeless, had 
raised problems which were of im- 
minent concern to the State as well as 
the Municipal authorities. In these 
circumstances, if the legislature took 
a policy decision to give priority to the 
residential tenanted premises in respecf 
of which, in its opinion, the danger was 
graver and more imminent, no challenge 
tothe division between residential and 
non-residential premises can be sus- 
tainable particularly when dealing 
with a part of the problem and con- 
fining its treatment to _ residential 
premises only was considered feasible. 
From the studies undertaken by the 
Government and the Corporation 
earlier referred to, it appears that 
there were two alternatives; 
the; first was reconstruction: 
of large sections of the city and 
replacing new buildings in place of the 
old, and the second was the preserv. 
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tion and prolonging the life of the exis- 
ting structures by carrying out struc- 
tural repairs and alterations therein. 
‘|The first obviously would have raised 
numerous problems, legal and econo- 
mic. The second would create lesser 
number of them If the Legislature 
thought it best in the circumstances to 
choose the second instead of the first 
and confined its attention to the exist- 
ing ‘structures, no challenge on the 
ground of discrimination- or arbitrari- 
ness can legitimately be made. The 
classification of residential premises 
from the rest and that between those 
existing at the time when the Act 
was brought into force from the new 
ones which might be built thereafter 
can be regarded as based on intelligible 


differentia and related to the objec-. 


tives and their feasibility which the 
legislature had in mind while under- 
taking the questioned legislation. 


27. The division of such exist- 
ing structures into three categories was 
evidently made in the light of the 
survey of buildings by the Corpora- 
tion and the report of Bedekar Com- 
mittee and the classification of build- 
ings made therein on the basis of age 
and the kind of construction in vogue 
in the respective periods’ in which they 
were erected. That being so, it is im- 
possible to say that the aforesaid 
groupings of buildings was unprincipl- 
ed, whimsical or arbitrary.. 


28. But, as Mr. Sorabji was af 
pains to point out, there might be 
buildings requiring structural repairs 
.. while there might be ^ some 

in the same category which 
might not require them for the 
reason that they had been consistently 
Jooked after by their owners, and yet 
the latter are made to pay the tax and 
that too to the-same degree. To that 
‘the answer is two-fold. Firstly, that 
the tax payable is on the rateable value 
of each building which differs from 
building to building,’ and secondly, it 
is distributed between owners and the 
tenants, the former bearing 10% of it 
only. To make such distribution rea- 
sonable and just, the Legislature sus- 
pended during the life of the Act some 
of the obligations of the owners under 
the Rent Act and revived the obliga- 
tions of the tenants under Sec- 
tion 108 (m) of the Transfer of Property 
Act, though retaining the powers of 
the Corporation obviously.on the over- 
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riding consideration of public health. 
It is true that even so, some of the 
owners, whose buildings do not need 
structural repairs, have to pay the tax, 
the proceeds of which would be spent 
for carrying out repairs to buildings 
whose landlords have been neglect-- 
ful. The argument, in other words, is 
reduced to this, namely, that there 
would be one class of tax-payer who 
would not get the return and indivi- 
dual benefit while the other would 
get it at the expense of the former- 
Such an argument, however, can be 
urged almost against every tax and 
every public expenditure and no 
tax can ever escape such 
a censure. The grievance that 
individual tax-payers get more or less 
return from the tax proceeds has hard- 
ly ever been entertained and would 
not bea sustainable ground for- a 
challenge against its constitutional vali- 
dity. The decision in Railroad Retire- 
ment Board v. Alton Railroad Co., 
(1934) 79 Law Ed. 1468 leaned heavily 
by counsel, disapproving a provision 
establishing a compulsory bonus system 
of employees on all carriers treating 
them all as a single employer, on the 
ground that it imposed upon solvent 
carriers the burden of furnishing 
money necessary to meet the demands 


, of the system upon insolvent carriers, 


cannot apply as the decision turned on 
due process clause, a clause not avail- 
able in our Constitution. 


29. The levy of the cess under 


. Section 27 of the Act is not based on 


the principle of quid pro quo. Its 
object is not to repair all residential 
premises, but to preserve and prolong 
their lives in order to avert the 
dilemma caused by the acute shortage 
of residential accommodation on the 
one hand, and the reluctance and/or in- 
ability of the owners to carry out re- 
Pairs resulting from the Rent Act, on 
the other, and to establish an agency 
so that structural repairs to buildings 
in dangerous or ruinous conditions can 


be carried out. The finances for these . 


objects are provided from a fund from 
the impugned cess and contributions 
by a State and the Corporation. 


The contention that some 
of the buildings falling in categories B 
and C would not need structural re- 
pairs throughout the life of the Act 
or that such repairs would .be carried 
out in buildings not cared for by 
defaulting landlords, takes no notice 
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of the fact- that the primary object of 


the Act is not to repair all buildings . 


subject to cess but to prevent the an- 
nually recurrent mischief of house 
collapses and the human tragedy and 
deprivations they cause. The cess be- 
ing thus levied to prevent such disas- 
ters, there is no question. of unequal 
treatment between one class of owners 
and another. The classification of 
buildings into three categories is bas- 
ed, as already stated, on their age and 
the construction current ‘during the 
periods of their erection. It is there- 
fore based on an intelligible differentia 


and it closely related to the objects of . 


the legislation. There is, therefore, no 
question of unequals being treated as 
equals, as each building in res- 


pect of which the cess is pay~ 


able falls within the surveillance 
of the Board and has to be struc- 
turally repaired if the need were to 
arise. The principle laid down in 
Moopil Nair’s case, (1961) 3 SCR 77 = 


(AIR 1961 SC 552) or in New Manek 


Chowk Spinning and Weaving Mills Co. 
Ltd. v. Municipal Corporation of the 
City of Ahmedabad, (1967) 2 SCR 679 
(AIR 1967 SC 1801) clearly does not 
apply to the present case. 


31. The objection to . the ex- 
emptions under Section 28 can be met 
by the fact that buildings in each of 
the groups therein set out form a dis- 
tinct class by themselves. Buildings in 
Clauses (a) to (f) are buildings to 
which the Rent Act does not apply 
and therefore, the considerations for 


which the cess is levied do not apply to. 


them. Buildings used for mnon-resi- 
dential purposes do not fall within the 
scope of the Act, and therefore, had to 
be excluded from the levy of the cess. 
Clauses (g), (h) and (i) read with the 
newly- inse Clause (ja) were, 
however, objected to. Buildings vest- 
ing in or leased to co-operative housing 
societies registered under the Maha- 
rashtra Co-operative Societies Act, 1960 
form a class by themselves and cannot 
be equated with buildings built by in- 
dividuals. A perusal of that Act is 
sufficient to satisfy that the relations 
between a society and its members to 
whom apartments are either allotted 
or leased are not the same as those be- 
tween landlords and tenants. There is, 
besides,. considerable control of the 
Registrar, Co-operative Societies, over 
the administration of the funds of the 
gocieties and their expenditure and an 
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overall supervision over their affairs. 
The Bedekar Committee, no doubt, 
sounded a warning in respect of some 
of the buildings put up by some of 
such societies. But these are excep- 
tions and the Legislature could not 
have carved out a sub-clause in res- 
pect of them. The Committee, how- 
ever, had observed that these societies 
in the present state of the property 
market were the only real instrument- 
alities-through which an increase in 
the residential accommodation can at 
present be achieved, and therefore, 
should be encouraged. 


32. Likewise, the relations be- 
tween the owners and persons occupy- 
ing their buildings under leave and 
licence cannot be equated with rela- 
tions between landlords and tenants. 
The circumstances which Jed to the 
imposition of the cess do not apply to 
premises in the occupation of licencees 
because such licensees have no rights 
such as the tenants have, namely, 
irremoveability and the freezing of 
rents, and the consequential reluctance 
or inability of the landlords to maintain 
their premises in tenantable repairs. 
There is no such statutory control 
over compensation paid by them as 
there is in the case of standard rent. 
Considerations applicable to them are, 
therefore, quite different. The two 
classes of occupiers, therefore, cannot 
be equated. The premises occupied by 
licensees thus form a distinct class by 
themselves and could not have been 
lumped together with tenanted pre- 
mises without the danger of a chanenee 
under Article 14. 


33. So far as the buildings 
occupied by owners themselves and fal- 
Ting under Clause (h) are concerned 
counsel frankly conceded that different 
considerations would apply and there- 
fore no objection could be taken to 
their being exempted from the tax. If 
buildings used for non-residential pur- 
poses or on the basis of leave and 
licence are validly treated differently, 
buildings, if used partly for one and 
partly for another such purpose or 
purposes can also be similarly treated 
provided that no part or parts thereof 
are occupied or used for a purpose 
other than those specified in the three 
clauses. Since these buildings forming 
separate classes by themselves from 
the tenanted residential premises, the 
provisions for exempting them cannot 





_Clauses Act (1897), S. 25). 
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be held as violative of the equal pro- 
tection clause. 

34.. For the reasons stated 
above, the Act has to be held valid and 
the petitions unsustainable. Accord- 
ingly, the petitions are dismissed but 
in the circumstances of the case there 
will not -be any order of costs. 

‘Petitions dismissed. 


aR 1972 SUPREME COURT 858 
(V 59 C 162) 
(From: Madras)* 
J. M. SHELAT AND HE. R. 
KHANNA, JJ. 
R. L. Kapur, Appellant v. State of 
Tamil Nadu, Respondent. 
Criminal Appeal No. 185 of 1971, 
D/- 8-2-1972 
Penal Code (1860), s. 70 — Re- 


covery of fines — Period of limitation . 


prescribed under S. 70 does not apply 
to recovery of fine imposed by High 
Court for its contempt. Power of High 
Court to punish for contempt of itself 
arises under Art. 215 of the Constitu- 
tion — (X-Ref: Constitution of India, 
Art. 215}—(X-Ref: Contempt of Courts 
Act (1952), S. 5) — (X-Ref: General 
(Para 5) 
The jurisdiction conferred on the 
High Court under Art. 215 to punish 
for contempt of itself is a special one, 
not arising or derived from the Con- 
tempt of Courts Act, 1952 and there- 
fore, not within the purview of the 
Penal Code. Such a position is also 
clear from the provisions of the Con- 
tempt of Courts Act.: The effect of 
sec. 5 of that Act is only to widen the 
scope of the existing jurisdiction of a 
special kind and not conferring a new 
jurisdiction. So far as contempt of the 
High Court itself is concerned, as dis- 
tinguished from that of a court subor- 
dinate to it, the Constitution vests 
these rights in every High Court, and 
so no Act of a legislature’ could take 
away that jurisdiction and confer it 
afresh by virtue of its own authority. 
That being the position, S. 25, General 

Clauses Act cannot apply. . 
l '. (Para 5) 


Further, the High Court, as a court 
of record, being clothed with a special 


-+{Applns. Nos. 1171 and 1172 of 1971, 
E 29-6-1971 — Mad.) 
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jurisdiction, has also all incidental and 
necessary powers to effectuate that 
jurisdiction. Consequently it can order 
satisfaction of fine imposed by it from 
out of an available fund deposited by 
or on behalf of or for the benefit of 
the accused. (Para 6} 
Cases Referred: Chronological Paras 


(1954) ATR 1954 SC 186 (V 41)= 


1954 SCR 454 = 1954 Cri LJ 
460, Sukhdeo Singh v. Chief 
Justice and Judges of the Pepsu 
High Court j 
S. N. Prasad Advocate, amicus 
curiae, for Appellant; Mr. A. V. Ran- 
gam Advocate for Respondent. 
The Judgment of the Court was 
delivered by 


SHELAT, J.:— This appeal, by 
special leave, is directed against the 
order of the figh .Court of Madras, 
directing a sum of Rs. 500, deposited 
in the High Court as security for the 
appellant’s appearance before it in cers 
tain contempt of court proceedings, to 
be adjusted against the fine imposed 
upon him in those proceedings. It ap- 
pears that the contempt of court pro- 
ceedings, being No. 3 of 1962, were 
taken against the appellant in the 
High Court in respect of a letter writ- 
ten and addressed by the appellant to 
the then Chief Justice of the High 
Court and which contained certain re- 
marks in regard to the dismissal of the 
appellant’s revision application by a 
single judge of the High Court. Thus, 
the contempt with which the plaintiff 
was charged in those proceedings was 
contempt of the High Court, and not 
the City Civil Court, Madras, in which 
the appellant had filed the suit from 
out of which the said revision applica- 
tion arose. In those proceedings, 

High Court, by its judgment and order, 
dated February 25, 1964, held the ap- 
pellant guilty of contempt of court and 
sentenced him to six months’ simple 
imprisonment and fine. The appellant 
served out the sentence of imprison-~ 
ment, but failed to pay the fine. 


2, It appears that the said 
amount of Rs. 500, deposited, as afore- 
said, in the said contempt proceedings, 
remained unattached till 1971. In 1971, 
two applications were filed in the High 
Court, one by the appellant for refund 
of the said amount and the other on 
behalf of the State for adjustment of 
the said amount towards the fine 


remaining unpaid. By an order, dated 


— d 
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June 29, 1971, the High Court dismiss- 
ed the appellant’s application for re- 
fund and allowed the State’s applica- 
tion for payment of the said sum to- 
wards satisfaction of the said unpaid 


3. As against the sald order, 
counsel for the appellant relied on sec- 
tion 70 of the Penal Code and urged 
that six years having elapsed since the 
passing of the order imposing fine up- 
on the appellant, the State’s applica- 
tion was time barred and the High 
Court could not pass the impugned 
order, the effect of which was to col- 
lect the said fine from out of the said 
deposit. If sec. 70 were to apply to the 
said contempt of court’ proceedings, 
there is no doubt that the State’s ap- 
plication would be time barred as that 
section in terms provides that such 
fine can be levied within six years 
after the passing of the order of con- 
viction and sentence. But sec. 5 of the 
Penal Code provides, inter alia, that 
its provisions are not to affect the pro- 
visions of any special or local law. 
Under Sec. 41 of the Penal Code, a 
. special law is one applicable to a par- 
ticular subject. Therefore, if the law 
as to contempt of court, as administer- 
ed by the High Court of Madras, a 
chartered High Court, were to be 
regarded as special law, Sec. 70 of the 
Penal Code, obviously, cannot apply, 
and: since such a special law does not 
prescribe any period of limitation for 
collecting and satisfying a fine impos- 
ed thereunder, no question of limita- 
tion would arise. 


4. Counsel, ħowever, relied on 
Sec. 25 of. the General Clauses Act, 
1897 which provides that secs. 63 to 70 
of the Penal Code and the provisions 
of the Code of Criminal Procedure in 
relation to the issue and execution of 
warrants for the levy of fines shall ap- 
ply to all fines imposed’ under “any 
Act, Regulation, rule or byelaw”’ un- 
Jess such Act, Regulation, rule or bye- 
law contains an express provision to 
the contrary. The argument was that 
the order of sentence which imposed 
upon the appellant the fine was and 
must be regarded as an order passed 
under the Contempt of Courts Act, 
XXXII of 1952, and consequently, sec- 
70 of the Penal Code was applica- 

e 


5. The anention is, does the 
power of the High Court of Madras to 
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punish contempt of itself arise under 


the Contempt of Courts Act, 1952, so 
that under sec. 25 of the General 
Clauses Act, 1897, secs. 63 to 70 of the 
Penal Code and the relevant provisions 
ef the Code of Criminal Procedure 
would apply? The answer to such a 
question is furnished by Art. 215 of 
the Constitution and the provisions of 
the Contempt of Courts Act, 1952 them- 
selves. Article 215 declares that every 
High Court shall be a court of record 
and shall have all powers of such a 
court including the power to punish 
for contempt of itself. Whether Arti- 
cle 215 declares the power of the High 
Court already existing in it by reason 
of its being a court of record, or whe- 
ther the Article confers the power as 
inherent in a court of record, the juris- 
diction is a special one, not arising or 
derived from the Contempt of Courts 
Act, 1952, and therefore, not within the 
purview of either the Penal Code or 
the Code of Criminal Procedure. Such 
a position is also clear from the provi- 
sions of the Contempt of Courts Act, 
1952. Section 3 of that Act provides 
that every High Court shall have and 
exercise the same jurisdiction, powers 
and authority in accordance with the 
same procedure and practice in respect 
of contempt of courts subordinate to 
it as ithas and exercisesin respect of 
contempts of itself. The only limita- 
tion to the power is, as provided by 
sub-gec. (2), that it shall not take cog- 
nizance of a contempt committed in 
respect of a court subordinate to it 
where such contempt is an offence 
punishable under the Penal Code. As 
explained in Sukhdev Singh Sodhi v. 
The Chief Justice and Judges of the 
Pepsu High Court, 1954 SCR 454 at 
p. 463 = (AIR 1954 SC 186) sec. 3 of 
the Act is similar to sec. 2 of the 1926 
Act, and “far from conferring a new 
jurisdiction, assumes, as did the Old 
Act, the existence of a right to punish 
for contempt in every High Court and 
further assumes the existence of a 
special practice and procedure, for it 
says that every High Court shall exer- 
cise the same jurisdiction, powers and 
authority “in accordance with the ae 
procedure and practice...... ” In an 

case, so far as contempt of the High 
Court itself is concerned, as distingui- 
shed from that of a court subordinate 
to it, the Constitution vests these rights 


in every High Court, and sono Act ofa 
legislature could take away that juris- 
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diction and confer it afresh by virtue 
of its own authority. © No doubt, sec- 
tion 5 of the Act states that a High 
Court shall have jurisdiction to inquire 
into and try a contempt of itself or of 
a court subordinate to it whether the 
alleged contempt is committed within 
- or outside the local limits of its juris- 
diction and whether: the contemner is 
within or outside such: limits. The 
effect of sec. 5 is only to widen the 
scope of the existing jurisdiction of a 


special kind and not conferring a new . 


jurisdiction. It is true that under sec- 
tion 4 of the Act the maximum sentence 


months and a fine of Rs. 2000, or both. 
But that again is a restriction on an 
existing jurisdiction and not confer- 
ment of a new jurisdiction. That being 
the position, sec. 25 in ‘ the General 
Clauses Act, 1897 cannot apply. The 
result is that sec. 70 of the Penal Code 
is no impediment by way of limitation 
in the way of the recovery of the fine. 


6. Tt is true that the deposit 
- was made for a particular purpose, that 
is, to secure the presence of the ap- 
pellant at the time of the hearing of 
the said contempt proceedings. But the 
High Court, as a court of record, be- 
ing clothed with a special jurisdiction, 
has also all incidental and necessary 
powers to effectuate that jurisdiction. 
Consequently, it had the power to 
order satisfaction of fine imposed by 
it from out of an available fund depo- 
sited by or on behalf of or for the 
benefit of the appellant. 


T In our view, tħe contentions 
raised on behalf of the appellant can- 
not, for the reasons aforesaid, be sus- 
tained. The appeal fails and is dis- 
missed. There will be no order as to 


costs. ; 
Appeal dismissed. 
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Balwant Singħ v. State of Haryana 


A.L RB, ` 

(A) Evidence — Appreciation of-= 
Interested witness — Mere fact that 
the injured prosecution witnesses are 
related to each other would not be a 
sufficient ground for discrediting their 
testimony — (X-Ref: Cr. P. C. (1898), 
Section 367). (Para’ 13} 


ed 
and fine which can be imposed is res- ‘With jelis — Assuming that one of the 


pectively simple imprisonment for six : 


(Para 16) _ 


Section 149). 
The following Judgment of the 
Court was delivered by ; : 


KHANNA, J.:— Balwant Singh 
(30), Pehlad Singh (30), Mukhtiar (35), 
Tej Singh (37), Krishan (30), Shubh 
Ram (20), Mange Ram (55) and Smt. 
Chhoti (65), mother of Krishan, wera 
tried in the court of Additional Sessions 
Judge Rohtak for offences under sec- 
tions 148 and 307 read with section 149 
LP.C. and were acquitted. On appeal 
filed by the State, the Punjab and 
Haryana High Court upheld the ac- 
quittal of Chhoti by giving her the 
benefit of doubt. The appeal against 
the other seven accused was accepted, ` 
their acquittal was set aside and they 
were convicted under section 148 and 
section 326 read with section 149 
Indian Penal Code. For the offence 


- under section 326 read with section 149 


LP.C., each of those seven accused was 
sentenced to undergo rigorous impri- 
sonment for a period of 18 months, 
while for the offence under S. 148 
LP.C. each of them was sentenced to 
undergo rigorous imprisonment for a 
period of six months. The sentences 
were ordered to run concurrently. The 
seven convicted accused have now 
come up in appeal to this Court by 
special leave. . 


2. ` The prosecution case is thaf 
the accused are- collaterals of Hari 
Singh, husband of Mam Kaur. Hari 
Singh died issueless’ about 29 years 
ago and his land measuring about 200 
bighas situated in village Yaqubpur 
was mutated in the name of his widow 
Mam Kaur. Mehtab.Singh (P. W. 11), 
Attar Singh (P. W. 12) and Kabul 
Singh (P. W. 14) are sons of Ude Singh, 
brother of Mam Kaur. Attar Singh 
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P. W. used to reside with Mam Kaur ran away from the spot towards the 


and cultivate her land. About three 
years prior to the occurr Mam 
Kaur sold some land and a' gher to 
Mehtab Singh P., W. and his brother 
Phul Singh for Rs. 12,000. Mange Ram 
accused brought a suit by pre-emption 
in respect of the said land and obtain- 
ed a decree. Possession of that land 
was thereafter delivered to Mange 
Ram accused. Mam Kaur thereafter 


sold 23 kilas of land to Mehtab Singh 


P. W. and his nephews, but Mange 
Ram got the an of that land 


also after obtaining a decree for pos- 


session by pre-emption. On March 20, 
1965 Mam Kaur executed a will in res- 
pect of her remaining property con- 
sisting of land ‘and house in favour of 
Attar Singh P. W. The will was also 
got registered by Mam Kaur. The 
accused resented the efforts of Mam 
Kaur to transfer her property in 


favour of her nephews. The relations 


between the parties consequently be- 
came strained. ` 


3. On the morning of June 6; 
1965, it is stated, Attar Singh and Meh- 
tab Singh P. Ws. were ploughing Mam 
Kaur’s field known as .'Khatiwala’. 
Their brother Kabul Singh and cousin 
Dharam Singh . were busy removing 
weeds from the same field. The eight 
accused then came there. Balwant 
Singh was armed with a ballam, while 
Pehlad Singh, Mukhtiar and Mange 
Ram were armed with jellis. Tej 
Singh, Krishan and Shubh Ram had 
lathis, while Chhoti was empty hand- 
ed. The seven accused-appellants at- 
tacked Mehtab Singh, Attar Singh, 
Kabul Singh and Dharam Singh on the 
exhortation of Chhoti. The accused 
also stated at that time that they 
would teach a lesson to Mehtab Singh 
and his brothers for having secured 
transfer of Mam Kaur’s land in their 
favour. Balwant Singh opened the at- 
tack with a ballam blow on the head 
of Mehtab Singh. A large number of 
injuries were thereafter inflicted by 
the accused appellants on Mehtab 
Singh, Attar Singh and Kabul Singh. 
Mehtab Singh and Attar Singh had 


- small dandas in. their hands and they 


wielded these dandas to ward off blows 


aimed at them. In the process some 


of the accused got injured. The occur- 
rence was witnessed by Smt. Mari (P. 
W 15), wife of Attar Singh P. W. as 
well as by one Jage. Dharam Singh, 
who did not receive any serious injury, 


. Singh (P. W. 17), 


nearby village Kutani, and was chased 
by Tej Singh, Krishan and Shubh Ram 
accused. Bhanwar Singh (P. W. 9) and 


‘Sri Chand (P. W. 10). who are the Sar- 


panch and member respectively of the 
Gram Panchayat of Kutani were ask- 
ed by Dharam Singh to rescue him. 
Bhanwar Singh and Sri Chand stopped 
Tej Singh, Krishan and Shubh Ram 
accused and took them into custody. 


4, The case of the prosecution 
further is that Sub Inspector Gurmej 
on hearing about 
some fight, went'to the place of cc- 
currence, and recorded there the state- 
ment of Attar Singh at about 2.30 p.m. 
The place of occurrence is at a dis- 
tance of about 13 miles from police 
station Jhajjar. Writing PAH about 
the- apprehension of Tej Singh, Kri- 
shan and Shubh Ram a by 
Bhanwar Singh and Sri Chand P. Ws. 
at Kutani was also received by the 
Sub Inspector. The Sub-Inspector then 
prepared the injury statements of the 
injured persons and sent them for 
medical examination to the civil hospi- 
tal Jhajjar. Blood-stained earth was 
taken into possession by the Sub Ins- 
pector from the place of occurrence. 
Tej Singh, Shubh Ram and Krishan 
accused were produced before the Sub 
Inspector and were put under arrest. 
The other accused were also thereafter 
arrested. 

5. Dr. B. L. Batra examined 
Attar Singh, Mehtab Singh and Kabul 
Singh P. Ws. as well as Dharam Singh 
on June 6, 1965. Attar Singh was 
found to have 22 injuries, out of which 
the following two injuries were grie- 
vous: 

I) Incised wound 1” x 1/2” on 
the right leg 41/2” above the right 
ankle inner malleolus. The tibia bone 
underneath was fractured. 

2) Lower central inciser right and 
Teft are removed from their socket. 
The right lateral and left lateral were 
shaky.” _ 

The remaining 20 injuries were simple. 
Two of the injuries of Attar Singh, 
including the injury on the right ankle 
inner malleolushad been caused by 


-sharp-edged weapon. One injury had 


been caused by sharp-pointed weapon, 
and the remaining injuries had been 
caused by blunt weapon. 

6. Mehtab Singh was found to 
have 23- injuries, out of which one in- 
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jury, which had resulted in the frac- 
ture of the left ulna bone, was grie- 
vous, while the remaining injuries 
were simple. One of the injuries of 
Mehtab Singh had been caused by 
sharp~edged weapon, while two of the 
punctured wounds, one on the left el- 
bow and the other on the back of left 
arm two inches above the elbow, had 
been caused by sharp-pointed weapon. 
The remaining injuries had been caus- 
. ed by blunt weapon. 


_ T. Kabul Singh had ‘nine injuries, 
out of which the following three inju- 
ries were grievous: 

“1) Contusion 4” x 11/2” over the 
Inner malleolus left ankle. There was 
fot of swelling around the joint. 

` 2) Punctured wound over the back 
of right forearm 4” above the palmer 
surface of the wrist side. The ulna 
bone underneath was fractured and the 
wound was about 3/4” round. 

3) Punctured wound 1/2” circum- 
ference on the right forearm on the 
radial side and two inches from it. The 
radious bone underneath was fractured. 
There was a contusion 3” x 1” over 
this site.” 

Crack fracture was found in injury 
No. 1. Two of the injuries, namely, 
injuries 2 and 3 given above, had been 
caused by sharp-pointed weapon. 
Another injury on the person of Kabul 
Singh had been caused by sharp-edged 
weapon, while the remaining injuries 
had been caused by blunt weapon. 


8. Dharam Singh had two sim- 
ple injuries consisting of contusions on 
his person. 

9. Mange Ram and. Tej Singh 
accused were also got examined from 
Dr. Batra on June 6, 1965. Mange Ram 
was found to have injury on his gums 
and a contusion on his right leg. His 
-deft lower canine tooth was found to 
be removed from its socket. Mange 
Ram also complained of pain in left 
chest and-right forearm. Tej Singh had 
an abrasion and complained of pain in 
his right forearm. 

10. At the trial Mehtab Singh 
(PW 11), Attar Singh (PW 12), ‘Kabul 
Singh (PW 14) and Mari (PW 15) gave 
eye witness account of the occurrence 
and supported the prosecution case. 
Dharam Singh was not examined as he 
was stated to have joined the army, 


while Tej Singh was given up-by the.. 


po prosecutor on the ground of 
ving been won over. 


A-I. R. 


11. The accused, other than 
Mange Ram and Tej Singh, denied the 
prosecution allegations. According to 
them, they were not present at the 
scene of occurrence. The version of the 
occurrence on behalf of Mange Ram 
and Tej Singh was given by Mange 
Ram in the following words: 

“Mam Kaur had sold a gher to 
Attar Singh. ete. We pre-empted that 
and had taken possession. I had stock- 
ed my harvested wheat crop there for 
thrashing it. Tej Singh and I were 
working there. Attar Singh, Mehtab 


‘Singh, Kabul Singh, Dharam Singh 


and Ram Singh PWs. came there. They 
started giving me abuses and ask- 
ed us to remove the Bunga of 
wheat crop. We refused. They started 
beating’ us with lathis. We also beat 
them with our weapons. I had a jelli. 


Tej Singh had a lathi. We raised hue 


and cry. Kure, Jai Lal, Shib Narain, 
Kanshi Ram, Bhartu and Parkash came 
to our help. They were armed with 
lathis. The P. Ws. did not stop beat- 
ing us. Our helpers then started beat- 
ing the PWs. and thus rescued 
us. I and Tej Singh then went to the 
Thana to lodge a report. The Thanedar 
refused to record our report. He came 
to the village with us. The Thanedar 
then arrested allofus in the village.” 
In defence, one witness Kure was pro- 
duced in support of the version of 
Mange Ram. 

12. As stated above, the trial 
court acquitted all the eight accused, 
while the High Court on appeal con- 
victed the seven accused appellants. 

13. We have heard Mr. Kohli 
on behalf of the appellants and Mr. 
Goswami on behalf of the State, and 
are of the view that there is no merit 
in the appeal. The prosecution case 
about the seven accused~appellants 
having assaulted Mehtab Singh, Attar 
Singh, Kabul Singh and Dharam Singh 
is supported by the evidence of Meh- 
tab Singh (PW 11), Attar Singh (PW 
12), Kabul Singh (PW 14) and Mari 
{PW 15). We agree with the learned 
judges of the High Court that there ap- 
pears to be no cogent ground to dis- 
believe the evidence of these witnesses. 
The mere fact that they are related to 
each other would not be a sufficient 
ground for discrediting their testimony. 
Mehtab Singh, Attar Singh and Kabul 
Singh had injuries on their persons 
and there can be hardly any manner of 
doubt regarding their presence at the 
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scene of occurrence. Tt is also most 
difficult to believe that the injured 
witnesses would spare their real assai- 
lants and falsely involve innocent per- 
sons as those responsible for causing 
injuries to them. The trial court reject- 
ed the evidence of the eye witnesses 
on the ground of their being related to 
each other. This circumstance, as 
_ pointed out by the High Court, did not 

warrant the rejection of their testi- 
mony. The trial court also referred to 
the discrepancy in the prosecution evi- 
dence on the point as to whether there 
were some persons ploughing nearby 
field. This discrepancy, as observed by 
the High Court, was not of a material 
-character and did not militate against 
the credibility of the prosecution wit- 
nesses, 


14. The medical evidence shows 
that as manv as 56 injuries were found 
on the persons of Mehtab Singh, Attar 
Singh, Kabul Singh and Dharam Singh. 
Out of them, six injuries were grie- 
vous. Four of the injuries had been 
caused by 
five of them had been caused by sharp- 
pointed weapon. If the injured pro- 
secution witnesses accompanied by 
Dharam Singh and Ram Singh had 
attacked Mange Ram and Tej Singh as 
stated by Mange Ram, it is difficult 
to believe that Mange Ram and Tej 
Singh would escape with only three 
visible injuries, while as many as 56 
injuries would be caused to the com- 
plainant party. The version of the oc- 
currence as given by Mange Ram, in 
our opinion, is not worthy of credence 
and has been rightly rejected by the 
High Court. We also find that the in- 
juries on the person of Mange Ram and 
Tej Singh accused have been fully ex- 
plained by Mehtab Singh PW. Accord- 
ing to the witness, he and Attar Singh 
had small dandas in their hands and 
Paa them to ward off the blows of 

ea 


15. There ïs a discrepancy In 
the prosecution evidence as to whether 
Sub Inspector Gurmej Singh got some 
intimation about the occurrence when 
he was on patrol duty or whether he 
got it at the police station. This cir- 
_cliumstance, as held by the High Court, 
did not justify the throwing out of the 
entire prosecution case. There is no 
cogent evidence on the record to show 
that the intimation received by the 
Sub Inspector was precise and not 


‘much material difference. Three of the 


sharp-edged weapon and . 
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vague before he arrived at the place 
of occurrence. 


16. Mr. Kohli has argued that 
the five injuries caused by sharp- 
pointed weapon on the persons of 
Mehtab Singh, Attar Singh and Kabul 
Singh PWs. could be the result of 
three blows with jelis. The two inju- 
ries caused by sharp-pointed weapon 
on the person of Mehtab Singh, accord- 
ing to the learned counsel, could have 
been the result of one blow. Likewise, 
two of such injuries on the person of 
Kabul Singh could be caused by a single 
blow. This contention, even if accept- 
ed, in our opinion, would not make 












case, were armed with jellis and there 
is nothing to rule out that each of them 
gave one blow to the injured witnesses. 
Assuming that one of the accused with 
felli did not cause any injury, that 
fact would not exculpate him because 
the conviction of the accused is for the 


Attar Singh and Kabul Singh were in 
prosecution of the common object o 
all the accused-appellants to cause gri- 
evous injuries. We, therefore, find no 
reason to interfere with the appraise- 
ment of evidence by the learned jud- 
ges of the High Court. The appeal con- 
sequently fails and is dismissed. 
Appeal dismissed. 
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Ram Krishna Paul, Petitioner v. 
The State of West Bengal, Respondent 
Writ. Petn. No. 307 of 1971, DJ- 
8-2-1972. 
West Bengal (Prevention of Vio- 
lent Activities) Act (Pres. Act 19 of 
1970), S. 3 — Detention under — 
Grounds — Even if one of the grounds 
of detention does not fall under any of 
the clauses of S. 3 and is extraneous 
to it, the order of detention is liable to 
be quashed. (X-Ref: Constitution off 
India, Arts. 22 and 32). (Paras 7, 8) 
Where the facts mentioned in one 


_of the grounds do not contain any al- 
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legation that the petitioner had put any 
person in fear of any injury to extract 


money from him, the offence cannot: 


amount to extortion under S. 383 


L P.C. and the ground being extra-. 


neous to S. 3 the order of detention 
should be quashed. (Paras 7, 8) 


Mr. R. K. Jain, Advocate, amicus 
curiae, for Petitioner; Mr. G. L- 
Mukhoty, Advocate, and Mr. G. S. 
Chatterjee, Advocate for M/s. Suku- 
mar Basu and Co. for Respondent. 


The order of the Court was deli- 
vered by 
. KHANNA, J.:— This is a petition 
through jail under article 32 of the ° 
Constitution of India for the issuance 
of a writ of habeas'corpus by Ram 


Krishna Paul who has been ordered to 


- be detained under Section 3 of the 
West Bengal (Prevention of Violent ` 
Activities) Act, 1970 (President’s Act - 
No. 19 of 1970), hereinafter referred to 
as the Act. 


2. The order of detention was | 


made against the petitioner under sub- 
section (1) read with sub-section (3) of 
section 3 of the Act by the District 
Magistrate, Murshidabad ' on January 
27, 1971. According to the order of de- 
tention, the District’ Magistrate was 
satisfied with respect to the rape ad 
that with a view to preventing him 

from acting in any manner prejudicial 
fo the maintenance of public order, it 
‘was necessary to make an order direct- 
ing his detention. The petitioner in 
. pursuance of the detention order was 
arrested on January 28, 1971 and was 
served the same day with the ground 
of detention together with vernacular 
translation thereof. Report about the 
making of the detention order was sent 
by the District Magistrate to the State 
Government along with the grounds of 
detention and other particulars on 
January 27, 1971. The report and the 
particulars were considered by the 
State Government and the order of 
detenticn was approved by the said 
Government on February 5, 1971. The 
same day the State Government, sub- 
mitted a report to the Central Govern- 
ment together with the grounds of de- 
tention and other particulars. On Fe- 
bruary 18, 1971 the State Government 
in its Home Department received re- 
presentation dated February 15, 1971 
sent by the petitioner. The said repre- 
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23, 1971. In the meanwhile, on Febru- 
ary 25, 1971 the State Government 
placed the case relating to the peti- 


tioner before the Advisory Board. The ° 


representation made by the petitioner 
was sent by the State Government to 
the. Board on March 23,1971. The Ad- 
visory Board after hearing the peti- 
tioner, sent its report to the State Gov- 
„ernment on April 5, 1971. Opinion was 


A.I R; 


expressed in its report by the Advi- ` 


sory Board that there was sufficient 
cause for the detention of the peti- 
tioner. The State Gov ent con- 
firmed the order of detention of the 
petitioner on May 31, 1971- The con- 
firmation order was communicated to 
‘the petitioner as per memorandum 
dated June 10, 1971. 


3. The petition was resisted by 
the respondents and the affidavit of 
Shri Manorajan Dey, Assistant Secre- 
- tary, Home (Special) Department, Gov- 
ernment of West Bengal was filed in 
ere to the petition. 


After hearing Mr. R. K. 


' Jain on argued the ` matter amicus - 


‘curiae on behalf of the petitioner and 
.Mr. G. L. Mukhoti on behalf of the res- 
pondents on January 13, 1972, we 
directed that, for reasons to be recorded 
later, the petitioner should be set at 
liberty. We now proceed to give rea- 
sons in support of our decision. ` 


5. Although a number of sub- 


‘missions were made on behalf of the. 


petitioner at the hearing, it is, in our 
opinion, not necessary to deal with all 
of them as the detention order is lia- 
ble to be quashed because one of the 
grounds for the detention of the peti- 
tioner was extraneous and did not in 
law justify the making of the deten- 
tion order. 

6. The grounds of detention 
which were supplied to the petitioner 
under sub-section (1) of section 8 of 
the Act read as under: 


' (1) That on 8-12-70 at about 20.00 
hours you along with your associates 
wentto Jnanada Pharmacy in Berham- 
pore town posing yourself a purchaser 
of medicine and demanded money from 
the: owner of the Pharmacy in the 
name of collection towards party fund. 
Out of fear, the owner of the phar- 
macy delivered Rs. 10/- to you. 

_ (2) That on -18-12-70 at about 20.00 
hours you along with your associates 


sentation after consideration was reject- had been to Punjab Bastralaya, Kha- 


' ed by the State Government on March 


gra, P. S. Berhampore and demanded 


oY pal 





> pore and realised Rs. 20/- 
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Rs. 100/- from the shopkeeper at the 
point of dagger on the plea of collect- 
ing donation towards the party fund. 
Putting the.owner of the shop in fear 
of instant death, you induced him to 
deliver up an amount of Rs. 100/- then 
and there. 


(3) That SEED- at about 19. 30 
hours you along ‘with your associates 
had been to Jnanada Pharmacy, Ber- 
hampore town and demanded Rs. 250/~ 
from the owner of the Pharmacy at the 
point of dagger putting him in fear of 
fnstant death. The owner of the Phar- 
macy was spared on payment of Rupees 
50/- forthwith. You and your associa~ 
‘tes went away fixing 26-12-70 for pay- 
ment of the remaining amount. 


(4) That on 26-12-70 at about 20-00 
hours you along with your associates 
‘ came to Jnanada Pharmacy, Berham~ 
from .the 
“owner of the Pharmacy at the point of 
Caes putting him in fear of instant 
death.” , 


E A The various circumstances 
under which a person can be ordered 
to be detained have been set out in the 
different clauses of section 3 of the 
Act. Ground No. 1 supplied to the peti- 
tioner, in our opinion, does not fall 
under any of those clauses. According 
to Mr. Mukhoti the facts set out in 
ground No. 1 would show that the 
petitioner received Rs. 10/- from the 
owner of Jnanada Pharmacy as a 
result of extortion. Extortion has been 
defined in section 383 of the Indian 
Penal Code as under: 


“Whoever intentionally puts any 
person in fear of any injury to that 
person, or to any other, and thereby 
dishonestly induces the person so put 
fn fear to deliver to any person any 
property or valuable security or any- 
thing signed or sealed which may be 
converted into a valuable security, 
commits “extortion”.” 


{t would appear. from. the above defi- - 


nition that before a person can be 
guilty of extortion, he should inten- 
tionally put any person in fear of in- 
fury, to that person or to any other, 
and thereby induce that person so 
put in fear to deliver to any person 
some property, valuable security or 
anything signed or sealed which may 
be converted into valuable -security. 
Intentionally putting a person in fear 
of injury to himself or any other is, 
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thus, a necessary ingredient of the 
offence of extortion. In ground No. 1, 
however, there is no allegation that 
the petitioner had put any person in 
fear of any injury, to that person or 
to any other. As such, it cannot be said 
eld the petitioner was guilty of extor- 


8. We thus find that ground 
No. 1 was of an extraneous character 
and did not justify an order of deten- 
tion, There is also nothing to show 
that the District Magistrate would 
have passed an order of detention of 
the petitioner in case he was not in- 
fluenced by facts given in ground 
No. 1. The extraneous nature of even 
one of the grounds of detention would, 
in our opinion, vitiate the order o | 
detention. 


9. We, therefore, quash the 
order of detention of the petitioner. 


Order quashed. 


AR 1972 SUPREME COURT 865 
-© (V 59 C 165) 
(From: Punjab and Haryana)” 
C. A. VAIDIALINGAM, L D. DUA AND 
©  - G K. MITTER, JJ. 


Narain Dass and others, Appellants 
v. The Improvement Trust, Amritsar 
and another, Respondents. 
Civil Appeal No. 2230 of 1970, D/- 
3-2-1972. ; 

(A) oa oon of India, Art. 226 
= Res judicata 

- When in Dreo writ proceedings 
by a petition against the failure of the 
Government to exempt the orchard 
land of the petitioner from acquisition 
under the Scheme framed under 
Punjab Town Improvement Act the 
High Court merely directed giving of 
full opportunity. of hearing regarding 

case of exemption but did not de- 
cide any controversial point, such a 
decision would not be binding on the 
parties in subsequent writ petition by 
the same petitioner against the rejec- 
tion of his application under Section 56 
of the Act. (Para 4) 


(B) Punjab Town Improvement 
Act (4 of 1922), Section 56 — Applica- 
bility. 


*(Civil Writ No. 2314 a 1970, D/- 
15-10-1970 — Punj and Har.) 
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Unless the acquisition of land is 
discovered to be unnecessary for the 
execution of the scheme this section 
does not operate and there is no ques- 
tion of the Trust possessing any power 
to exempt lands from the scheme under 
this section. The existence of an orchard 
on such land which is not unnecessary 
for the execution of the scheme would 


_be a wholly irrelevant , consideration. 


Scope of Section 56 Explained. 
(Para 6) 

(C) Constitution of India, Art. 14—~ 
Scone — Rejection of application under 
S. 56 of Punjab Town Improvement 
Act, if violates Art. 14 — (X-Ref.:— 
Punjab Town Improvement Act (4 of 
1922), Section 56). 

Equal laws have to be applied to 
all persons in the same situation and 
there must be no discrimination be- 
tween one person and another if as 
regards the subject-matter of the legis- 
lation their position is substantially 
the same. Ifa person has however 
failed to bring his case within Sec- 
tion 56o0f the Punjab Town Improve- 
ment Act then merely because some 
other party has erroneously succeeded 
in getting his lands exempted ostensib- 
ly under that section pie by itself 
would not clothe the former with a 
right to secure exemption for their 
lands. The rule of equality before 
the law or of the equal protection of 
the laws under Article 14 cannot be 
invoked in such a case. 

(Paras 6, 7° 


(D) Punjab Town Improvement 
Act (4 of 1922), Sections 43 and 56 — 
Relative scope of the two sections. 


Section 43 is an enabling provi- 
sion which empowers the Trust to 
alter the scheme after its sanction but 
before its execution. It does not confer 
any right on persons e.g. the owners of 
orchards . to demand alteration of a 
scheme in order to get their land ex- 
empted from acquisition. Acquisitron 
of land included in a sanctioned scheme 
can be abandoned if it is discovered to 
be unnecessary as provided by Sec- 
tion 56 and if other conditions of that 
section are complied with. Section 43 
is not intended to confer a wider power 
of excluding land from acquisition than 
conferred by Section 56. (Para 10) 


Punjab Town Tmprevement 


. (E) 
Act (4 of 1922), See. 56 — Order under 


section — Trust if bound to give rea- 
sons. . - 


A. I"R. 


The Trustisnot bound to give rea- 
sons for holding as to why the entire 
land of the owners of orchards is neces- 
sary for-executing the Scheme. There 
is no provision of the Act which im- 
poses such an obligation on the Trust 
when coming to a decision under Sec- 
tion 56. (Point conceded) : 

(Para 12) 


. Mr. S. V. Gupte, Sr. Advocate, 
(Mr. Naunit Lal, Advocate with him}, 
for Appellants; Mr. Bishan Narain,. Sr. 
Advocate, (Mr. D. N. Mishra, Advocate, 
for M/s. J. B. Dadachanji and Co. with 
him), for Respondents. - 


The Judgment of the Court was 
delivered by 

DUA, J.:— This appeal has been 
presented in this Court pursuant to a 
certificate granted by the High Court of 
Punjab & Haryana at Chandigarh and 
is directed against the order of a Divi- 
sion Bench of that Court dated Octo- 
ber 1, 1970 dismissing the appellants’ 
writ petition challenging the legality 
of the order dated May 25, 1970 passed 
by the Improvement Trust, Amritsar, 
respondent No. 1 in this Court. By the 
impugned order the said Improvement 
Trust had included in the development 


scheme prepared bythe Trust theap- | | 


pellant? land measuring about 63 
Kanals, 16 marlas. The appellants had 
also prayed in the High Court that the 
Improvement Trust and land Acquisi~- 
tion Collector be restrained from: ac- 
quiring and taking possession of the 
appellants’ said land. 


2. The Improvement Trust, 
Amritsar, framed a development 
scheme in 1961 under Section 24 read 
with Section 28 (2) of the Punjab 
Town Improvement Act, (No. IV} 
1922 (hereinafter called the Act). The 
scheme covered an area measuring 
approximately 128 acres within the 
boundaries of the Municipality of 
Amritsar. It was framed vide resolu- 
tion No. 125 dated November 10, 1961. 
Notice under Section 36 of the Act was 
issued on November 21, 1961 and was 
published in three consecutive issues 
of the Punjab Government Gazette in 
December, 1961: it was duly publish~ 
ed in the daily Tribune and Milap as 
well. A copy of the said notice along 
with survey plan of the area was also 
sent to the President and to the Medical 
Officer of Health, Municipal Committee 
Amritsar in accordance with Sec- 
tion 36 (2) (b) of the Act. Notices under 
Section 38 of the Act were also issued 
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fo the owners and occupiers in the area 
covered by the scheme. In response 
to notices under Sections 36 and 38 
objections were received and consider- 
ed by the Trust in June, 1962 when the 
objectors were also called for personal 
hearing. The lay out of the scheme 
prepared after considering the objec- 
tions was again considered by the Trust 
in its meeting held in October, 1962 
and was approved by means of a reso- 
lution. At this meeting it was decid- 
ed by the Trust to exclude from the 
purview of the Scheme the built up 
area abutting on Mall Road. The lay- 
out was formally approved by the 
Senior Town Planner and was finally 
approved by the Trust on January 31, 
1963. The scheme as finally approved 
provided for the development of the 
vast area which was mostly unbuilt and 
the locality was chosen to be developed 
mainly as a residential colony with 
two small plots earmarked for com- 
mercial purposes. The scheme was for- 


warded to the Punjab State Govern- 


ment on March 5, 1963; in the forward- 
ing note all these facts were mentioned. 
The Governor of Punjab sanctioned 
the scheme on September 17, 1963 and 
the sanction was duly notified under 
Section 42 (1) of the Act. Pursuant to 
this scheme the Government acquired 
the said 128 acres of land including the 
land belonging to the appellants. In 
April, 1964 the appellants applied to 
the State Government for exempting 
their land from acquisition on the 
ground that there existed on it a ful- 
ly developed orchard. The State 
Government recommended their case 
to the Chairrnan of the Improvement 
Trust with the remark that fruit 
orchards be exempted from the pur- 
view of the scheme. Having failed 
to hear anything from the Improvement 
Trust the appellants claim to have ap- 
proached the Government a number 
of times with the request for exempt- 
ing their land but without success. 
According to the appellants the Impro- 
vement Trust had exempted similar 


orchards of some other persons and 


since failure to exempt their orchard 
was violative of Art. 14 of the Consti- 
tution they presented a writ petition 
(C. W. No. 1567 of 1965) in the Punjab 
and , Haryana High Court in 1965. That 
writ petition was dismissed by a 
learned single Judge of that Court. 
On Letters Patent appeal, however, a 
Division Bench of that Court granted 





to the appellants relief in the follow- 
ing terms: 
“In view of the foregoing discus- 


‘sion, we are of the view that the matter 


of exemption deserves determination 
by the Trust in the light of all the re- 
levant facts. We would accordingly 
accept this appeal and direct that 
the respondent Trust should allow full 
opportunity of hearing to the appel- 
lants regarding their case for exemp- 
tion and after considering the same 
decide the case on merits.” 


This order was made on February 26, 
1970. Apparently pursuant to these 
directions the appellants on March 2, 
1970 made an application to the Impro- 
vement Trust, Amritsar under Sec- 
tion 56 of the Act. This application 
was rejected by the Trust by means of 
the impugned order which was chal- 
lenged by the appellants by means of 
a writ petition (W. P. No. 2314 of 1970) 


.in the Punjab and Haryana High 


Court in July, 1970. 


3. Though in the writ petition . 
it was also pleaded that the provisions 
of the Act are discriminatory and vio- 
lative of Article 14 of the Constitution, 
in so far as they provided for two 
types of acquisition, namely, (i) whole- 
sale acquisition and (ii) acquisition 
which permits possession with certain 
land owners by exempting their lands 
on payment of betterment contribu- 
tion only, apparently at the time of 
arguments in the High Court this 
challenge to the statute was not pres- 
sed. In the High Court as appears 
from the judgment of the Letters 
Patent Bench the only point urged 
was that the Trust had given no rea- 
sons in the impugned order as to why 
the entire land of the appellants was 
considered necessary for the execu- 
tion of the scheme. The Trust, it was 
contended, acts in a quasi-judicial 
capacity when determining the claims 
under Section 56 of the Act and, there- 
fore, it was required to give reasons 
for its conclusions that the entire land 
belonging to the appellant was “abso- 
lutely necessary” for the development 
scheme, The contention proceeded 
that only the land necessary for 
constructing roads and sewage could be 
acquired and the Trust could not 
acquire land in order merely to make 
profit by re-selling it after making’ 
small plots. This submission was re- 
pelled by the letters Patent -Bench for _ 
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the reason that it had not. been raised 
before the Improvement Trust. This 
is what the High Court said in this 
connection: 


“After hearing the counsel for the 


parties we find that there is no merit ` 


‘in this petition. As I have said the 
main argument urged by the peti- 


. tioners before the Improvement Trust 


seemed to be that ‘they were being 
given a stepmotherly ‘treatment, be- 
cause the fruit orchards of other people 
were being exempted while their lands 
where fruit growing trees were stand- 
ing, were being included in the scheme. 
It appears that the point, that is now 
being canvassed before us, was not 
pressed before the’ Trust. In Para 4 
of the application made by the peti- 
tioners under Section 55 of the Punjab 
Town Improvement Act, 1922, to 
respondent No. 1 all that was stated 


was. that the acquisition of most of. 
their land was unnecessary for the. 


execution of the scheme. Apart from 
making this bare statement nothing 
_has been shown as to how it was un- 
“necessary. In the impugned order the 
Trust has made a catégorical statement 
that.the land of the petitioners was 
necessary for the execution of the de- 
velopment scheme. In Para 5 of the 
written. statement filed by the Impro- 
vement Trust it was clearly said ‘that 
the area was required for the purpose 
of the development scheme which inter 
alia included laying of streets, under- 
ground sewers, open spaces, sites for 
construction of buildings for residen- 
tial commercial and commercial-cum- 
residential purposes. It was further 
mentioned that the land of the peti- 
tioners was required for the construc- 
tion of- roads, sewers and building 
plots ete. We have ourselves also seen 
the plans and we find that if a part of 
the petitioners land was exempted 
from acquisition, it might adversely 
affect the development scheme. It may 
be noted that the scheme is one in- 
tegral whole and the petitioner’s land 


would be utilised for the construction . 


of roads, sewerage and residential 
plots. When the development scheme 
was published the petitioner’s land 
‘was considered to be necessary for the 
execution of that, scheme and that is 
why it was included therein. The peti- 
tioners have not shown as to how it was 
not essential for the said scheme. 
The Improvement Trust has given 
reasons as to why the acquisition is 


A-LE, 


necessary. It is needless to mention 
that the petitioners will get adequate 
compensation for their land which has 
been acquired for the said scheme. Ib 
was conceded by the counsel for the 
petitioners thatit was not the require- 
ment ofthe statute that the Trust 
should give reasons forsaying as to 
how a particular land was necessary for 
the scheme. At any rate,in this case if 


. has been proved on the record that the 


petitioner’s land was essential for the 
development scheme framed by the 
Improvement Trust.” 


In this Court to begini 


with, Shri Gupte Jearned counsel for _ 


the appellants pressed his application 
CMP No. 1424 of 1971 under Order 47, 
Rule 6 of the Supreme Court Rules 
for the production of the agreement 
dated April 8, 1964 between the trust 
and Akhara Brahm Buta, Amritsar 
through its Mahant Shri Bikram Das 
Chela Mahant Lachhaman Dass where- 
by the Improvement Trust agreed to 
exempt an area measuring 100 Kanals 
under an orchard. As there was no 
objection to the admission of this 
agreement on behalf of the respon- 
dents we allowed the application. Shri 


Gupte thén referred to the. judgment ` 


of the High Court on Letters Patent 
appeal LPA 212 of 1967 (arising out of 


‘the earlier writ petition No. CW 1567 


of 1967) and pointed out that the trust 
had not filed any return to that writ 
petition and had thus not controverted 
the appellants’ averments made there- 
in: nor had the Trust produced the re- 
levant record which it should have. It 


` was accordingly pressed by Shri Gupte 


that the High Court on the previous 
occasion felt the weight of the appel- 
lants’ contention that in identical cir- 
cumstances the lands of Baldev Inder 
Singh and Mahant Bikram Das under 
fruit orchards had been exempted 
whereas those of the appellants had 
been: refused exemption. The- High 
Court, itis however noteworthy, did 
not hold proved the appellants’ aver- 
ments in that writ petition, even though 
uncontroverted, because the learned 
single Judge had not accepted those 
averments and further because, (i) in 
the appellants writ petition neither 
the impugned scheme had been repro- 


duced nor had the plan showing the | 


respective situations of the lands be- 
longing to the appellants and to 
Mahant Bikram Das been produced, 
and (ii) it did not appear from the writ 
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petition whether the exemption regard- 
ing Mahant Bikram Das had been 
granted under Section 56 of the Act or 
whether it had been granted under in- 
structions from the Government or by 
the Trust as a result of its own inde- 
pendent decisions. It was in these cir- 
cumstances that the Letters Patent 
appeal was allowed and reversing the 
decision of the learned single Judge 
the Trust was directed to allow full 
opportunity of hearing to the appel- 
lants. It is also worth noting that be- 
fore the Letters Patent Bench the coun- 
sel for the Trust had conceded that 
the appellants’ case had not been pro- 
perly considered by the Trust and the 
material facts necessary for deciding 
the controversy in the background 
suggested by the High Court were not 
on the record. In our view, the judg- 
ment of the High Court in the previous 
writ proceedings can be of no assistance 
to the appellants because all that was 
said by the High Court on the earlier 
occasion was that the appellants should 
be accorded full opportunity of hear- 
ing regarding their case for exemption. 
There is no considered decision on any 
controversial point which could be 
said to be binding on the parties on 
any material points requiring deter- 
mination in the present proceedings: 


5. The appellants’ counsel then 
referred to the written statement filed 
by, the Trust and subjected it to criti- 
cism by contending that the Trust had 
not been straight and fair inasmuch 
as it had not fully stated all the 
necessary facts with the candour ex- 
pected of a public body in its dealings 
with citizens property. He next 
strongly urged that there was clear 
violation of the constitutional guarantee 
of equality before law and of the equal 
protection of the laws contained in 
Article 14 of the Constitution. Con- 
siderable emphasis was laid on the 
argument that there was a policy de- 
cision arrived at by the Government 
that all lands under fully developed 
orchards should be exempted from the 
. operation of the scheme and according 
to the appellants’ submission refusal to 
exempt the appellants’ lands under 
orchards, when the lands under 
orchards belonging to other persons 
similarly placed had been exempted, 
has resulted in hostile discrimination 
against the appellants, being in breach 
of the policy decision. In answer to the 
question whether Section 56 of the Act 
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‘Collector shall 


at all contemplates exemption of land 


-under orchards, the appellants’ learned 


counsel submitted that competence of 
application for exemption under S. 56 

never been questioned by the res- 
pondent and that no such objection 
should, therefore, be entertained by 
this Court in the present appeal.: 


6. The basic question which, in 


- our opinion, initially requires con- 


sideration is the nature of the right 
which the appellants claim to vest in 
them by virtue of Section 56 of the 
Act. This section occurs in Chapter 
VI of the Act. That Chapter deals with 
“Acquisition, Tribunals and applica- 
tions of the Act to ọther authorities”. 
Section 56 with which this Chapter 
begins, provides for “Abandonment of 
acquisition in consideration of special 
payment” and it reads: 

*(1) Wherever in any JIocality 
comprised in any scheme under this 
Act the State Government has sanc- 


tioned the acquisition of land which is. 


subsequently discovered to be unneces- 
sary for the execution of the scheme 
the owner of such land, or any person 
having an interest therein, may make 
an application to the Trust requesting 
that the acquisition of such land be 
abandoned in consideration of the pay- 
ment by him of a sum to be fixed by 
the Trust in that behalf. 

(2) The Trust shall admit every 
such application if it — 

(a) reaches it before the time fix- 
ed by the Collector, under section 9 of 
the Land Acquisition Act, 1894, for 
ae claims in reference to the land, 
an 


(b) is made by any person, who 
either owns the lands, is mortgagee 
thereof, or holds a lease thereof, with 
an unexpired period of seven years. 

(3) The Trust may admit any 
such application presented by any 
Arg person having an interest in the 


(4) On the admission by the Trust 
of any such application, it shall forth- 
with inform the Collector, and the 
thereupon stay for a 
period of three months all further pro- 
ceedings for the acquisition of the 
land, and the Trust shall proceed to 
fix the sum in consideration of which 
the acquisition of the land may be 
abandoned. 

(5) Within the said period of three 
months, or, with the permission of the 
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Trust, at any time before the Collec- 
tor has taken possession of the land 
under section 16 of the Land Acquisi- 
tion Act, 1894, the person from whom 
the Trust has agreed to accept the sum 
so fixed may, if the Trust is satisfied 
that the security offered by him is 
sufficient, execute an agreement with 
the Trust either — 

(i) to pay the said sum three years 
- after the date of the agreement, or 

(ii) to leave the said sum outstand- 
fing as a charge on his interest in the 
land, subject to the payment of interest 
at a rate to be agreed upon by such 
person and the ‘Trust until the said 
sum has been paid in full and to make 
the first annual payment of such in- 
terest four years after the date of the 
agreement: 

Provided that the ‘Trust may, at 
any: time before the Collector has 
taken possession of the Jand under sec- 
tion 16 of the Land Acquisition Act, 
1894, accept immediate payment of the 
said sum instead of an agreement as 
aforesaid. 

(6) When any agreement has been 
executed in pursuance of sub-section 
(5) or when any payment has been ac- 
cepted in pursuance of the proviso to 
that sub-section in respect of any land, 
proceedings for the acquisition of the 
land shall be deemed to be abandoned. 


(7) Every payment due from any 
person under any agreement executed 
under sub-section (5) shall be a charge 
on the interest of that person.. 

(8) If any instalment of interest 
payable under an agreement executed 
in pursuance of clause (ii) of sub-sec- 
tion (5) be not paid on the due date, 
the sum fixed by the Trust under sub- 
section (4) shall be payable on that 
date, in addition to the said 
ment. i 

(9) At any time after an agree- 
ment has been executed in pursuance 
of clause (ii) of sub-section (5), any 
person may pay in full the charge 
created thereby, with interest, at the 
agreed rate, up to the date of such 
payment. 

(10) When an agreement in res- 
pect of any land has been executed by 
any person in pursuance of sub-section 
(5), no suit with respect to such agree- 
ment shall be brought against the 
Trust by any other person (except an 
heir, executor or administrator of the 
person first aforesaid) claiming to have 
an interest in the land. 


. application for 


A.LE. 


(11) When an agreement in res- 
pect of any land has been executed by 
any person in pursuance of sub-sec- 
tion (5), and any sum payable in pur- 
suance of that sub-section is not duly 
paid, the same shall be recoverable by 
the Trust (together with interest upto 
the date of realization at the agreed 
rate) from the said person or his suc- 
cessor in interest in such land in the 


. manner provided by section 222 of the 


Municipal Act, and, if not so recover- 
ed the Chairman may, after giving 
public notice of his intention to do so 
and not less than one month after the 
publication of such notice, sell the in- 
terest of the said person or successor 
in such land by public auction, and 
may deduct the said money and 
the expenses of the sale from the pro- 
ceeds of the sale, and shall pay the ba- 
lance (if any) to the defaulter.” 

It is obvious that this section contem- 
plates a locality comprised in a scheme 
under the Act pursuant to which the 
Government has sanctioned the acqui- 
sition of land, which land ïs subse- 
quently discovered to be unnecessary 
for the execution of that scheme. It is 
only when some land included in the 
scheme is discovered to be unnecessary 
after the sanction of the acquisition 
that its owner or any person having 
an interest therein is entitled to make 
an application to the Trust requesting 
for the abandonment of its acquisition 
in consideration of payment by him of 
a sum to be fixed by the Trust in that 
behalf. In other words it is when this 
initial condition is satisfied that the 
occasion for making an application for 
abandonment arises. The further 
requirement of this section is that the 
abandonment must 
reach the Trust before the time fixed 
by the Collector under S. 9 of the 


Land Acquisition Act, 1894 for making’ 


claims in reference to the land. When 
all these conditions are complied with 
then the Trust is bound to admit the 
application so made if the applicant 
either owns the lands in question or is 
a mortgagee or a lessee thereof with 
an unexpired lease period of seven 
years. When, however, such an appli- 
cation is made by some other persons 
having an interest in the land, the 
Trust may admit it in its discretion. 
It is noteworthy that unless the acqui- 
sition of land is discovered to be un- 
necessary for the execution of the 
scheme this section does not operate 
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jand there is no question of the Trust 
possessing any power to exempt lands 
from the scheme under this section. 
The existence of an orchard on such 
(land which is not unnecessary for the 
execution of the scheme would be a 
wholly irrelevant consideration. In the 
present case there is no finding that 
the acquisition of the appellants’ land 
has been discovered to be unnecessary 
for the execution of the scheme. There- 
fore, the appellants had no locus standi 
to invoke S. 56. The mere fact that 
exemption of land under orchard was 
granted to Mahant Bikram Das as al- 
leged by the appellants, even assuming 
that exemption to be purporting to be 
under S. 56 of the Act, is no ground 
for exempting the appellants’ land 
under S. 56 when ‘the pre-requisites of 
that sanction have not been complied 
with. Article 14 can by no means help 
the appellants for claiming exemption 
under S. 56 when the requirements of 
that section are not satisfied. Article 
14 guarantees to all persons in our 
country equality before the'law and 
equal protection of the laws which 
only means that all persons are equal- 
ly subject to the law and have a right 
to equal protection in similar circum~ 
stances both as regards privileges con- 
ferred and liabilities imposed by the 
laws. In other words, equal laws have 
to be applied to all persons in the same 
situation and there must be no discri- 
mination between one person and 
another if as regards the subject-mat- 
ter of the legislation their position is 
substantially the same. Section 56 does 
not suffer from any vice offending 
Art. 14 and indeed it was not so con- 
tended by Shri Gupte. What was con- 
tended by him was that while admin- 
istering S. 56 there has been hostile 
discrimination against -the appellants 
because lands under orchards belong- 
ing to persons similarly placed have 
been exempted whereas the appellants 
have been refused exemption. No 
doubt, equal protection can be denied 
as much by the administration of a 
law as by legislation. But in the pre- 
sent case it is not possible to hold on 
the material on the record to which 
our attention was drawn that the case 
of Mahant Bikram Das was so similar 
in all essential particulars to that of 
the appellants.that the act of granting 
exemption to his land has resulted in 
hostile discrimination against the ap- 
pellants. In any event if the appellants 
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have failed to bring their case within 
S. 56 of the Act then merely because 
some other party has erroneously suc- 
ceeded in getting his lands exempted 
ostensibly under that section that by 
itself would not clothe the present ap- 
pellants with a right to secure exemp- 
tion for their lands. The rule of equa- 
lity. before the law or of the equal pro- 
tection of the laws under Art. 14 can- 
not be invoked in such a case. 


7. But then it was contended 
on behalf of the appellants with a cer- 
tain amount of force that the policy 
decision of exempting lands under ful- 
ly developed orchard arrived at by the 
State Government had to be adminis- 
tered without discrimination and if 
under that decision Mahant Bikram 
Das was given the benefit of exempt- 
ing his fruit orchards then refusal to 
extend the same exemption to the ap- 
pellants is clearly violative of the fun- 
damental right guaranteed to them by 
Art. 14 of the Constitution. In our opi- 
nion, the argument is misconceived. 

8. To begin with we are not 
satisfied of the existence of any such 
policy decision as is suggested. Memo- 
randum No. 6907-26111-64 dated Au- 
gust 18, 1964 from the Secretary to 
Government, Punjab Local Govern- 
ment Department, to the Chairman, 
Improvement Trust, Amritsar indicat- 
ing agreement with the recommenda- 
tion of the Horticulture Department 
and advising the Trust not to acquire 
fully developed orchards does not seem 
tousto amounttoany general policy 
decision authorised by the Act. It does 
not fall under any provision of the Act 
which would clothe the owners of the 
orchards to claim alteration of the 
scheme or abandonment of acquisition 
of their orchards. The scheme, it may 
be recalled, had been finally sanction- 
ed by the State Government about six 
months earlier and our attention was 
not drawn to any provision of the Act 
which could justify any such policy 
decision after the final sanction of the 
scheme which could vest in the appel- 
lants a right to claim exemption of 
their orchards from the acquisition of 
land. It also seems to us doubtful if 
there can be any subsequent policy 
decision in the matter of development 
and expansion scheme after it is sanc- 
tioned under Chapter IV of the Act. A 
close examination of this Chapter 
shows that when a scheme is framed 
pursuant to official representation by 
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the Municipal Committee or otherwise 
as contemplated by S. 33 and compli- 
ance with Ss. 34 and 35 of the Act, the 
Trust has to prepare a notice under 
S. 36 pursuant to which objections are 
invited. This section reads: 

“36 (1) When a Scheme under this 
Act has been framed, the Trust shall 
prepare a notice stating — : 


(i) the fact that the scheme has 
been framed, 


(ii) the boundaries of the Iocality - 


comprised in the scheme, and 

(iii) the place at which details of 
the scheme including a statement of 
the land proposed to be acquired and 
a general map of the locality compris- 
ed in the scheme may .be inspected at 
reasonable hours. 


(2) The Trust shall — 

(a) notwithstanding ae con- 
tained in section 78 cause the said 
notice to be published weekly for three 
consecutive weeks in the Official 
Gazette and in a newspaper. or news- 
papers with a statement of the period 
within which objections will be receiv- 
ed, and 

(b) send a copy of, the notice to 
the president of the Municipal Commi- 
ttee, and to the Medical officer of 
Health. 


(3) The Chairman shall cause 
copies of all documents referred to in 
Clause (iii) of sub-section (1) to be de- 
livered to any applicant on payment 
of such fees as may be prescribed by 
rule under section 74.” 

9. Section 38 provides for 
notice of proposed acquisition by the 
Trust to the owners and occupiers of 
the property proposed.to be acquired 
fn executing the scheme within 30 
days of the first publication of a notice 
under S. 36. Under section 40 the 
Trust considers the objections and 
after hearing the objectors or their re- 
presentatives desiring to be heard 
either abandons the scheme or applies 
to the State Government to sanction 
the scheme with such modifications, if 
any, as the Trust may deem necessary. 
The fact of submitting such applica- 
tion to the State Government is requir- 
ed to be published for two consecutive 
weeks in the Official ‘Gazette and in 
newspapers. Section 41 empowers the 
State Government: to sanction the 
scheme with or without modification 
or to refuse the sanction or to return 


it for reconsideration. But a modified 
scheme after re-consideration is requir- 
ed again to be republished: under S. 36. 
It is thereafter that a scheme is san- 
ctioned and notified by the State Gov- 


ernment. The provisions of Chapter IV à 


clearly disclose a keen anxiety on the 
part of the law-makers to see that all 
Possible objections to the scheme are 
fully considered before its final sanc- 
tion. It appears that any policy deci- 
sions arrived at by the State Govern- 
ment for excluding -from the scheme, 
lands under orchards, would have been 
considered by the State Government 
before finally sanctioning the scheme. 
There was ample opportunity for that 
purpose. The owners of the orchards 
were expected to have moved in time 
and the State Government could also 
have incorporated its decision in the 
scheme as finally sanctioned by it 
The Act does not seem to us to con- 
template any change or alteration in 
the sanctioned scheme pursuant to any 


subsequent policy decision arrived at - 


by the State Government as suggested 
on behalf of the appellants. There is 
accordingly no scope for the argument 
that the Government had arrived at a 


‘policy decision which was left to the 


Trust for implementation. In any event 
our attention was not drawn to any 
provision of the Act contemplating 
such a procedure for varying a sanc- 
tioned scheme by incorporating in it 
such a policy decision. Shri Gupte, 
however, relied on S. 43 of the Act for 
his submission that the Trust had full 
authority to alter the scheme between 
its: sanction and execution and the 

according to this submission, 
should have so altered the scheme as 
to carry out the policy decision of the 
State Government in order to give 
eee to the appellants. This section 
reads: 


“43. A scheme under this Act may 
be altered by the Trust at any time be- 


tween. its sanction by the State Gov- 


ernment and its execution: 
Provided as follows: 

(a) if any alteration is estimated 
to increase the estimated net cost of 
executing a scheme by more than 
Rs, 50,000 or twenty per cent of such 
cost such alteration shall not be made 
without the previous sanction of the 
State Government. 

(b) if any alteration involves the 
acquisition, otherwise, than by agree- 
ment of any land the acquisition of 
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which has not been sanctioned by the 
State Government the procedure pres- 
cribed in the foregoing sections of this 
chapter shall, so far as applicable, be 
followed as if the alteration were a 
separate scheme.” 

10. It is an enabling provision 
which empowers the Trust to alter the 
scheme after its sanction -but before its 
execution. It does not confer any right 
on persons like the appellants to 
demand alteration of a scheme in order 
to get their land exempted from acqui- 
sition. As observed by the High Court, 
the appellants’ lands were considered 
by the Trust to be essential for the 
scheme which is an integrated whole. 
(hough a faint attempt was made to 
show that this observation is unjusti- 
fied, in our view, no fault can be found 
with the view taken by the High 
Court. Now, if that be the position 
then it is not understood how the ap- 


pellants can claim a right to compel . 


the Trust to so alter the scheme as to 
exclude their land from acquisition. 
Acquisition of land included in a san- 
ctioned scheme can be abandoned if it 
is discovered to. be unnecessary as 
provided by S. 56 and if other condi- 
tions of that section are complied with. 
It is doubtful if S. 43 was intended to 
confer a wider power of excluding land 
from acquisition than conferred by 
S. 56. These two sections have to be 
read harmoniously and so read it is 
not easy to construe S. 43 as suggested 
on behalf of the appellants. However, 
without expressing any considered opi- 
nion on the scope and effect of this 
section we have no doubt that this sec- 
tion does not entitle the appellants to 
claim a right to the alteration of the 
scheme pursuant to any alleged policy 
decision of the State Government so as 
to exclude their orchards from the 
acquisition proceedings either under 


` §. 43 or under S. 56 or claim exemp- 


tion independently of these sections. 
This submission accordingly also fails. 


11. We have gone into the ques- 
flon of violation of Art. 14 of the Con- 
stitution though in the High Courts. 
ffudgment it was specifically stated that 
the learned counsel for the petitioners 
there had not urged the point of discri- 
mination and the only point argued 
there was that the’ Trust was bound 
while acting in a quasi-judicial capa- 
city to give reasons as to why the 
entire land belonging to the appellants 
‘was necessary for the execution of the 
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Scheme. Although in the High Court's 


judgment it is observed that the point 
of discrimination had not been urged 
in that Court we have gone into this 
question because, according to Shri 
Gupte, this was the main point on 
which the appellants relied for their 
claim and that it was not pursued be- 
cause the High Court was not inclined 
to agree with it. The observation in 
the High Court’s judgment, according 
to the learned counsel, was perhaps 
due to some misunderstanding. Before 
us the counsel urged this point as a 
Pure point of law depending on the 
ees of the provisions of the 


12. Tt was not seriously argued 
before us, and in our opinion, rightly 


.80, that the Trust was bound to give 


reasons for holding as to why the en- 
tire land of the appellants was neces- 


sary for executing the scheme. There 


is no provision of the Act which im- 
poses such an obligation on the Trust 
when coming to a decision under sec- 
tion 56 and indeed in the High Court 
[ie pomi was conceded by the appel- 
ants. 


13. - An attempt was also made 
by Shri Gupte to show by reference to 
a map that the land of the appellants 
and of those who were granted exemp- 
tion were similarly located. We do 
not consider it necessary to go into 
that question; nor is it competent to 
this court in these proceedings to go 
into such questions of fact. 

14. The appeal accordingly fails 
and is dismissed; but in the circumst- 
ances of the case without costs. i 

; : Appeal dismissed. 
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Where a person is appointed as a 
probationer in any post and a period of 
probation is specified, it does not fol- 
low that at the end of the said speci- 
fied period of probation he obtains con- 
firmation automatically: even if no 
order is passed .in that behalf 
Unless the terms. of appointment 
clearly indicate that confirmation 
would automatically follow at the 
end of specified period, or there 
is a specific service rule to that 
effect, the expiration of the pro- 
bationary period does not necessarily 
lead to confirmation. At. the end of the 
period of probation an order confirm- 
ing the officer is required to be passed 
and if no such order is passed and he 
is not reverted to his sybstantive post, 
the result merely is that he continues 
in his post as a probationer. Civil -Ap- 
peal No. 492 of 1963 . D/- 29-1-1964 


(SC) and Civil Appeal No. 548 of 1962. 


D/- 23-1-1964 (SC) and AIR 1966 SC 
175, Followed. : (Para 9) 
(B) Constitution of India, Art. 226 
— Mala fide — Decision to abolish 
temporary post — Intention and ac- 
tions of the Government and not of 
immediate superior to the affected per- 
son are to be considered. (Para 11) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 175 (V 53)= 


Civil Appeals Nos. 972 to 977 of 
1963 D/- 21-1-1964,. G. S. 
Ramaswamy v. Inspector Gene- 
ral of Police, Mysore State 9 
(1964) Civil Appeal No. 548 of’ 
1962, D/- 23-1-1964 (SC), Ac- 
countant General Madhya Pra- 
desh Gwalior v. Beni Prasad 
Bhatnagar 9 
(1964) Civil Appeal No. 492 of 
1963, D/- 29-1-1964 (SC), Narain _ 
Singh Ahuwalia v. State of 
Punjab 9 
Appellant in person; M/s. V. C. 
Mahajan and R. N. Sachthey, Advo- 
cates, for Respondent No. 1. 


The Judgment of the Court was 


delivered by 

PALEKAR, J.:— This appeal ari- 
ses out of a certificate granted by the 
High Court of Punjab under Art. 133 
(1) (c) of the Constitution. The appel- 
lant graduated from the College of 
Agriculture at Lyallpur with high aca- 
demic distinctions in the year 1935. He 
then entered the service of the then 
Punjab Government as an Overseer of 
Gardens. After the partition in 1947, 
he opted for service in India and en- 


A-L R. 


tered the service of the Government of 
East Punjab. In 1950 the Union Public 
Service Commission selected him for 
appointment to the post of Assistant 


Superintendent of Archaeological Gar- 


dens at Delhi and he joined that post 
with the consent of the East Punjab 
Government. In 1951 he proceeded ab- 
road for further studies in U. S. A. and 
England and obtained high qualifica- 
tions in Landscape Architecture. While 
he was still abroad, the Punjab Gov- 
ernment advertised a post of Lands- 
cape Architect in the Capital Project 
Administration in the grade of Rupees 
625-40-1025/50-1275. The appellant 
having applied for the same, was 
selected for the appointment. He 
could not, however, take charge of the 
post. He returned to India in 1953 
and found that the post advertised had 
already been filled. - 

2. On 25-6-1954 the Punjab 
Government through the Punjab Public 
Service Commission again advertised 
for the post of Landscape Architect in 
the Capital -Project Administration, 
Chandigarh on the same terms. The 
appellant applied for the post and was 
selected by the Punjab Public Service 
Commission. The terms of appointment 
which the appellant accepted were as 
follows: . 


(1) The post belongs to provincial 
service Class I and is temporarily san- 
ctioned upto 28-2-1955 for the present 
but is likely to continue thereafter. It 
is non-pensionable but the permanent 
Government servant if appointed to it 
will be allowed to retain his pensionary 
status. The incumbent of the post will 
be eligible to subscribe to the Gene- 
ral Provident Fund according to the 
rules of that fund. f 

(2) The period of probation will 
be six months for candidates already 
in service and one year for direct re- 
cruits. The appointment can be ter- 
minated by three months’ notice on 
either side, except in the case of mis- 
conduct, inefficiency, neglect or failure 
of duty, when the services will be a 
minated without notice.” 

3. The appellant accepted this . 
post on a starting salary of Rs. 825/- 
per month and the letter of appoint- 
ment was issued to him on October 21, 
1954. The appellant joined the post. 

4, As already stated the post 
was a temporary post sanctioned upto 
28-2-1955 but its tenure was extended 
from time to time upto 28-2-1958, 
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After that, the post was extended 
monthly upto 4-11-1958 when the post 
was discontinued. On the discontinu- 
ance of that post, the appellant was 
reverted to the non-Gazetted post of 
Agriculture Inspector at Panipat in the 
scale of Rs. 100-10-300/- which was the 
post permanently held by him and 
over which he had his lien. The ap- 
pellant complained that he was reduc- 
ed to a lower rank in violation of the 
protection of Article 311 (2) of the 
Constitution and applied to the High 
Court of Punjab for a writ of manda- 
mus directing the State Government 
to revive the post of Landscape Archi- 
tect in the Department of Capital Pro- 
fect and to restore the appellant to it 
on the old conditions of service. 

5. The writ petition was heard 
by Grover, J. as he then was, who 
finding no substance in the petition, 
dismissed the same on 7-9-1961. The 
appellant then filed a Letters Patent 
Appeal which was heard by a bench of 
that court. That appeal was also dis- 
missed on 27-5-1963. On a certificate 
under Article 133 (1) (c) the present 
appeal has been filed in this court- 

6. The appellant’s attack on 
the order of reversion was two-fold— 
, (1) that he was reduced in rank from 
a Class I post to a Class DI post in 
violation of the protection given by 
Article 311 of the Constitution; (2) that 
the order to discontinue the post of 
Landscape Architect was a dishonest 
device to get rid of the appellant, and 
being dishonest, was illegal. In other 
words, the action was mala fide. 


T. The appelant agrees that 
the post of Landscape Architect which 
he had held till 4-11-1958 was a tem- 
porary post. The post had been san- 
ctioned upto 28-2-55 and as admitted 
by the appellant in his writ petition 
“there was further extension of the 
post upto 28-2-1958 and at the end of 
March, 1958, and after that, the post 
was extended monthly upto 4-11-1958.” 
If the tenure of the post was not ex- 
tended the post automatically ceased 
to exist. The contention, however, of 
the appellant is that he was confirmed 
in this post and being confirmed in that 
post he was entitled to be absorbed in 
a similar post like that of an Execu- 
tive Engineer in the Engineering Sec- 
_ tion of the Capital Project carrying the 

same scale of pay as the post of Land- 
scape Architect. Instead of doing’so 
ihe appellant was reverted to his 
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original post in class III service, the re- 


“sult of which was not merely to reduce 


him from a Class I post toaClass IIL 
post but also affected Seely his 
pecuniary benefits. It © sub- 
mitted on behalf of ‘een State, on 
the other hand that the appel- 
lant was not confirmed and could 
not have been confirmed in the 
post of Landscape Architect because it 
was a temporary post the tenure of 
which was extended from time to time. 
and the appellant was not entitled to 
any equivalent post in the Engineering 
Section of the Capital Project not only 
because he was not qualified for that 
post but also because he had no claim 
to it. On the discontinuance of the 
post of Landscape Architect, there was 
no other alternative for him but to 
revert to his original post and hence 
no protection could be claimed by him 
peace Article 311 (2) of the Constitu- 
on. 


8. It is an admitted fact that 
there is no order of the Government 
confirming the appellant as a land- 
scape Architect nor was any such order 
communicated to him. The appellant, 
however, relied upon certain notings 
made by the Revenue Minister on his 
file for his contention that he was con- 
firmed. The first of these notings is 
ea ad -1958 and is as follows :— 


I have carefully considered the 
representation of Shri Bahl along with 
its enclosures. I see from the Office 
note that two previous Ministers viz. 
Shri Brish Bhan and Shri Gurbachan 
Singh Bajwa have given him good. re- 
ports. J, therefore, consider that the 
adverse entries made against him 
should be expunged and he should be 
confirmed on the completion of his pro- 
bation. If C. M. considers any further 
discussion necessary, he may call me. 

Sd/- Kartar Singh 

R. M. 11-2-58.” 

The note being marked for the C. M. 

Le. the Chief Minister, the latter made 
the following noting :— 

SC. M. 

I agree with R. M. but he may 
kindly arrange to assign requisite staff 
to the Landscape Architect so that his 
services may be fully utilised by the 
Capital Project Administration in the 
preparation and execution of Land- 


scape Plans, 
Sd./- Partap Singh 
C. M. 13-2-58.” 
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These notings, however, were not im- 
plemented, apparently, because the ap- 
_pellant was holding a temporary post 
and could not be confirmed sub- 
stantively. So the Revenue Minister 
made further noting on the file as fol- 


ows: 

“On 8th July 1958 I sent a note to 
Secy. (C) relating to the confirmation 
of Shri K. N. Bahl Landscape Architect 
Capital Project vide my U. O. No. 
3975-RM dated 9-7-58. About a month 
has lapsed and I have not received the 
file so far. Will Secy. (C) please 
arrange to send the file immediately, 
but not later than 13-8-1958. 

Sd./--R. M. 5-8-58.” 
When the file was received, the follow- 
ing note was made on 18-8-1958: 

“I was the Chairman of a Sub- 
Committee of Capital Control Board 
on landscaping. Since ‘on account of 
reshuffle among portfolios. I may not 
be on this Committee, I lay down my 
views: 

2. Landscaping work in the Capital 
has been next to nothing so far. All 
major buildings have to be landscaped, 
the leisure valley park put in proper. 
shape and maintained and parks set up. 
The post of a Landscape Architect for 
the Project is most essential. : 

3. Besides, We have a capable 
Landscape Architect who has a grouse 
that he has not been given an opportu- ' 
nity so far to work. Government had 
ordered his confirmation, and provision 
of staff to him. Orders of Government 
have still to be implemented and this 
should be done immediately. 

Sd./- Kartar Singh 

R. M. 18-8-58.” ' 

Though in the Iast note dated 18-8-1958 
the Revenue Minister had stated that 
the Government had ordered the ap- 
pellant’s confirmation that was obvi- - 
ously a slip of memory. There was no 
Government order confirming the ap- 
pellant. All that the Revenue Minister 
had done on 11-2-1958 was to suggest to 
the Secretary that the appellant should 
be confirmed on the completion of his 
probation. . That suggestion could not 
be implemented owing to the nature 
of the post which the appellant had 
held. On 18-8-1958 when the Revenue 
Minister made the above note he was 
no longer in charge of the Capital Pro-. 
ject. It is obvious that these notings 
by the Minister with regard to the 
confirmation of the appellant could not 
be implemented as under the: 


‘ pointed as a probationer in any post 


ALR 


Tules the appellants confirmation in 
the temporary post of Landscape 
Architect was impossible. The appel-~ 
lant, therefore, was not entitled to re- 
ly upon these notings for proving the 
fact that he had been actually confirm- 
ed when it is admitted that no effec- 
tive order confirming him in that pos? 
was ever passed or communicated to 


9. It was next contended thaf 
even if it is assumed that he was not 
confirmed by the Government in the 
post, it must be held that he was 
automatically confirmed in the post 
after the first six months of probation. 
He was a Government servant before 
he accepted this post and under the 
terms of appointment already refer- 
red to, he was on probation for six 
months. The period of probation was 
over on 5-5-1955. It is the contention 
of the appellant that on the expiry of 
this period of probation he was auto- 
matically confirmed. The record, 
however, shows that the probationary 
period was extended by the Govern- 
meént from time to time though the 
orders were made with retrospective 
effect. The appellant contends that 
these orders extending the period of 
probation were irregular and illegal. . 
Either he should have been discharged 
within the first six months of proba- 
tion, or, if he was not so discharged he 
was entitled to automatic confirmation. 
Wedo not think that this contention is 
correct. The law on the point is now 
well settled. Where a person is ap 










and a period of probation is specified; 
it does not follow that at the end of 
the said specified period of probation he 
obtains confirmation automatically 
even if no order is passed in that be- 
half. Unless the terms of appoint- 
ment clearly indicate that confirma- 


of probation an order confirming the 
officer is required to be passed and if 
no. such order is passed and he is not 
reverted to his substantive post, the 
result merely is that he continues in 
his post as-a probationer. See: N 

Singh Ahluwalia v. State of Punjab, 
Civil Appeal No. 492 of 1963, D/- 29-1- 
1964 (SC), Accountant General Madhya 
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Pradesh, Gwalior v. Beni Prasad 
Bhatnagar, Civil Appeal No. 548 of 
1962, D/- 23-1-1964 (SC), G. S. Rama- 
swamy v. Inspector General of Police, 
Mysore State, Civil Appeals Nos. 972 to 
977 of 1963, D/- 21-1-1964 = (report- 
ed in AIR 1966 SC 175). The terms of 
appointment do not show that the ap- 
pellant would be automatically con- 
firmed on the expiry of the first six 
months of probation nor is any rule 
brought to our notice which has the 
effect of confirming him in the post 
after six months of probation. The 
position of the appellant, therefore, 
till the abolition of the post on 4-11- 
1958 was that he continued to be a pro- 
bationer and has no right to the post. 
It, therefore, follows that when the 
tenure of the post came to an end, he 
was automatically reverted to his 
original post as an Inspector on which 
he had the lien. ` . 


. 10. The suggestion that since 
he had occupied a class I post till 4-11- 
1958 he should have been absorbed in 
an equivalent post like that of an Ex- 
ecutive Engineer, has no merit at all. 
It is true that by the reversion to 
Class IH post he suffers great pecuniary 
loss but that could not be helped be- 
cause he must have known when he 
applied for this temporary post that 
after all he was holding it for a tem- 
porary period and after the abolition 
of the post he was liable to be revert- 
ed to his original post. Though it is 
true that in the advertisement of the 
post it was stated that the post was 
“likely to continue” after 28-2-55, 
but that was no assurance that the 
post would be made permanent. 

11. . The second ground of af- 
tack based on mala fides is as follows. 
According to the appellant, soon after 
he assumed charge of his new post he 
made disclosures of several irregulari- 
ties which had taken place in the pro- 
ject and this made him a persona-non- 
prata with the senior Officers of his 
Department including the Chief 
Engineer and the Superintending. 
Engineer of the Capital Project. He 
also alleged that the Project Adminis- 
tration did not like his appointment as 
Landscape Architect, and every oppor- 
tunity was taken to condemm him. Ad- 
verse Confidential Reports were made 
against him which, though at one stage 
were ordered to be expunged by the 
Government, were later restored. 
Since the Administration found no 
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way of rem him from the post, 
they decided to abolish the post which 
he was holding, though, in the opinion 
of the appellant, the post was essential 

necessary to be continued. In 
other words, the appellant’s contention 
is ‘that the Administration sought to 
achieve his removal from the post not 
by taking in a straight-forward man- . 
ner disciplinary action against him 
but by maliciously abolishing the post. 
These allegations are denied on behalf 
of the State. According to the State 
the Capital Project itself was a tem- 
porary project and the post of the 
Landscape Architect was a temporary 
post. As a matter of fact in the very 
first instance in the advertisement for 
the post, it was stated to be for a short 
period namely till 28-2-1955. It was 
found-in due course that the post was 
no longer useful and was abolished, 
after the question of its continuance 
had been . examined by the Special 
Committee consisting of Ch. Surajmal, 
Public Works Minister, Shri M. S. 
Randhava and Shri Swaroop Krishan. 
The Committee recommended that the 
continuance of the post was not neces- 
sary and it should be abolished forth- 
with. Government accepted this re- 
commendation and. discontinued the 
post, which till 4-11-1958, had been 
continued from time to time by orders 
extending its duration. The High 
Court has found no substance in the 
allegation of mala fides. If, in the in- 
terest of the Administration, the tem- 
porary post is abolished, the question 
as to what were the personal relations 
between the appellant and his superi- 
ors was irrelevant. Moreover, all that 
the appellant has been able to say is 
that his immediate superiors in the 
Department were hostile to him. But 
here we are concerned not with the 
action of his immediate superiors but 
the action of the Government. The 
decision to discontinue the post was 
the decision of the Government and it 
is not alleged in the Writ Petition that 
in taking this decision the Govern- 
ment acted mala fide. We, therefore, 
agree with the High Court that there 
is no substance in the allegation that 
the post was discontinued or abolish- 
ed in order to punish the appellant. 


12. Itis a tragedy that it has not 
been possible to utilize the services of 
a highly qualified Officer like the ap- 
pellant in an appropriate post which 
could bring the best out of him. 
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However, we can do no more than ex- 
press our sympathy. 
13- The appeal fails and is dis- 
missed. No order as to costs. 
Appeal dismissed. 
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S. V. Kondaskar, Official Liquida- 
tor and Liquidator of the Colaba Land 
and Mills Co. Ltd. (In liquidation), Ap- 
pellant v. V. M. Deshpande, Income 
Tax Officer, Companies Circle I (8) 
Bombay and another, Respondents. 

Civil Appeal No. 1650 of 1970, D/~ 

_ 4-1-1972. 

(A) Income-tax Act (1961), S. 147 
— Reassessment — Obtaining of leave 
from liquidating Court under S. 446 of 
the Companies Act is not a condition 
precedent for initiating reassessment 
Poco against a company under 

iquidation. (1962) 46 I-F.R. 193 (Punj) 
and (1968) 68 I.T.R. 295 (Mys) Overrul- 
ed). Case law discussed. (Para 8) 


(B) Companies Act (1956) S. 446— 
Suits stayed on winding up order — 
Reassessment proceedings under S. 147 
of the Income-tax Act — Income-tax 
Officer does not perform the function 
of a court within S. 446 (2) of the Act. 
~Proceedings before Income-tax Offi- 
cer are not liable to be stayed on wind- 
ing up order. (Para 7) 

(A)+(B) The expression “other 
legal proceeding” in sub-s. (1) and the 
expression “legal proceeding” in sub-s. 
(2) of S. 446 of the Companies Act con- 
vey the same sense and the proceedings 
in both the sub-sections must be such 
as can appropriately be dealt with 
by the winding up court. The 
Income Tax Act is a complete code 
and itis particularly so with respect to 


the assessment and re-assessment of 


income-tax. The fact that after 
the amount of tax payable by an 
assessee has been determined or 
quantified its realisation from a 
company .in Tiquidation is govern- 
ed by the Act because the in- 
come tax payable also being a debt has 
to rank pari passu with other debts 
due from the company does not mean 
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that the assessment proceeding for 
computing the amount of tax must be 
held to be such other legal proceeding 
as can only be started or continued 
with the leave of the liquidation court 
under S. 446 of the Act. The liquida- 
tion court cannot perform the func- 
tions of Income-tax Officers while as- 
sessing the amount of tax payable by 
the assessees even if the assessee be 
the company which is being wound up 
by the court. . 


It would lead to anomalous conse- 
quences if the winding up court were 
to be held empowered to transfer the 
assessment proceedings to itself and 
assess the company to meone a j 

ara 7 
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chanji, O. C. Mathur and Ravinder 
Narain, Advocates of M/s. J. B. Dada- 


3, 8 








1972 


chanji and Co. with him), for Appel- 
lant; Mr. B. Sen, Sr. Advocate, (M/s. 
S. K. Aiyar, and R. N. Sachthey Advo- 
cates, with him), for Respondents. 

The following Judgment of the 
Court was delivered by 


DUA, J: The Colaba Land and 
Mills Co., Ltd., (in liquidation) was 
ordered by the Bombay High Court on 
October 7, 1959 to be wound up under 


‘the provisions of the Companies Act, 


1 of 1956 and the Official Liquidator 
was appointed its liquidator. Earlier 
on May 1, 1959 the Official Liquidator 
had been appointed by the High Court 
its provisional liquidator. On August 
23, 1966 the Income-tax Officer (Com- 
panies Circle) concerned issued six dif- 
ferent notices under S. 148 of the 
Income-tax Act, 1961 proposing to re- 
open the assessment of the Company 
and tore-assess it in 
assessment years 1950-51 to 1955-56. 
On December 31, 1966, the Income-tax 
Officer served further notices under 
S. 142 (1) of the Income-tax Act upon 
the official Liquidator calling upon him 
to produce accounts and documents 
specified at the back of the notices and 
to furnish any information called for 
by the said officer. At the foot of the 
said notices it was stated that failure 
on the part of the official Liquidator 
to comply with the terms of those noti- 
ces would not only result in ex parte 
assessment against the Company but 
might also entail‘ penalty under S. 271 
of the Income-tax Act. Certain nego- 
tiations followed between the Official 
Liquidator and the Inspecting Assis- 
tant Commissioner of Income-tax but 
they were infructuous. On an applica- 
tion made by the Official Liquidator 
in the High Court questioning the 
jurisdiction of the Income-tax Officer 
to issue the said notices or to proceed 
with the re~assessment of the Company 
without the leave of the High Court 
winding up the Company, Vimadalal J., 
on 28th September, 1967 held that the 
income-tax authorities were not entitl- 
ed to commence the assessment or re- 
assessment proceedings contemplated 
against the Colaba Land and Mills Co., 
Ltd., or to continue the same without 
obtaining leave of the Court under 
S. 446 (1) of the Companies Act, 1956 
(Act No. 1 of 1956) (hereinafter called 


‘the Act). The learned Judge on this 


view granted an injunction restraining 
the Income-tax Officer from assessing 
or re-assessing the said Company for 
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respect of the 
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Pa assessment years 1950-51 to 1955- 


2, On appeal by the Income-tax 
Officer and the Union of India before 
the appellate bench of the High Court 
against the order of injunction, the 
Division Bench (Modi and Desai JJ.) 
reversed the order of the learned single 
Judge and set aside the injunction 
issued by him. Before the appellate 
bench two contentions were raised on 
behalf of the Income-tax Officer: (1) 
that notices for re-assessment issued 
under S. 148 were not legal proceed- 
ings within the meaning of that phrase 
as used in S. 446 (1) of the Act, and 
(2) that, assuming the re-assessment 
proceedings started under the said 
notices to be legal proceedings, leave 
ofthe Company Court under S. 446 (1) 
of the Act was not necessary because 
the Income-tax Officer had exclusive 
jurisdiction to make re-assessment and 
to determine the tax ` liability. The 
proceedings by way of’ assessment be- 
fore the Income-tax Officer according 
to the contention, were outside the pale 
of jurisdiction of all civil courts includ- 
ing the Company Court. The appellate 
bench did not consider it necessary to 
decide the first contention because, on 
the authority of Damji Valji Shah v. 
Life Insurance Corporation of India, 
AIR 1966 SC 135, the second conten- 
tion deserved to be accepted and that 
was considered sufficient to conclude 
the appeal. 


3. The Official Liquidator, after 
securing a certificate of fitness from 
the High Court under Art. 133 (1) (c) 
of the Constitution has appealed to 
this Court and the only question which 
requires consideration here is, if it is 
necessary for the Income-tax Officer 
to obtain leave of the liquidation court 
when he wants to re-assess the com- 
pany for escaped income in respect of 
past years. 

Section 446 of the Act reads: 

(1) When a winding up order has 
been made or the Official Liquidator 
has been appointed as _ provisional 
liquidator, no suit or other legal pro- 
ceeding shall be commenced, or if 
pending at the date of the winding up 
order, shall be proceeded with, against 
the company, except by leave of the 
Court and subject to such terms as the 
Court may impose. 

(2) The Court’ which is winding 
up the company shall, notwithstanding 
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anything contained. in any other law 
for the time being in force, have juris- 
diction to entertain; or dispose of — 

(a) any suit or proceeding by or 
‘against the company; - 

: (b) any claim made by or against 
the company (including claims by or 
against any of its branches in India); 

` (c) any question of priorities or 
any other question whatsoever, whe- 
ther of law or fact, which may 
relate to or arise in course of 
the winding up of the’ company; 
whether such suit or proceeding has 
been instituted: or is instituted, or such 
claim or question “has arisen or arises 
or such application has been made or 
is made before or after the order for 
the winding up of the company, or be- 
fore or after the commencement of tha 
Companies (Amendment) Act, 1960. 

(3) Any suit or proceeding by or 
against the company which is pending 
in any Court other than that in which 
the winding up of the company is pro~ 
ceeding may, notwithstanding any- 
thing contained in any other law for 
the time being in force, be transferred 
to and disposed of by that Court. 

(4) Nothing in sub-section (1) or 
sub-seetion (3) shall apply to any pro- 
ceeding pending in appeal before the 
Supreme Court or. High Court.” 

To appreciate and understand the 
precise scope of this section so far as 
it concerns us in the present contro- 
versy, we consider it proper to turn 
to the scheme of the Act on this aspect. 
Chapter II of Part VII of the Act 

. beginning with S. 433 deals with wind- 
ing up by the Court. Section 439 pro- 

vides for applications for winding up 
and S. 441 tells us when the winding 

up of a company is to be deemed to 
commence. Section 442 which confers 
power on courts to stay or restrain 
proceedings against the'company reads: 

“442. At any time after presenta- 
tion of a winding up petition and be- 
fore a winding up order has been 

made, the company or any creditor or 

. contributory may— 

(a) where any suit or proceeding 
against the company is pending in the 
Supreme Court or in any High Court, 
apply to the Court in which the suit 
or proceeding is aeons for a stay of 
proceedings therein, and 

(b) where any suit or proceeding 
fs pending against the company in any 
other Court, apply to the Court having 
jurisdiction to wind up the company, 


IAL B. 


to restrain further proceedings in the 
suit or proceeding; 

and the Court to which application 1s 
so made may stay or restrain the pro- 
ceedings accordingly, on such terms as 
it thinks fit.” 


Section 444 enjoins the Court making 
an order for the winding up of a com- 
pany to cause intimation thereof to be 
sent forthwith to the Official Liquida- 
tor and the Registrar appointed under’ 
the Companies Act. Official Liquida- 
tors attached to the High Courts are 
appointed by the Central Government 
under S. 448 and the Registrars by the 
Central Government under S. 609 of 
the Act. It is the duty of the peti- 
tioner in the winding up proceedings 
and also of the company to file under 
S. 445 a certified copy of the order of 
winding up with the Registrar who has 
to notify in the Official Gazette that 
such an order has been made. Such 
order is to be deemed to be a notice of 
discharge of the officers and employees 
of the company except when the busi- 
ness of the company is continued: vide _ 
S. 445 (3). Then comes S. 446, which 
has already been set out. The present 
sub-s. (2) of this section was substitut- 
ed for the old one in 1960 by Act 65 of 
1960 and sub-s. (4) was also added by 
that Act. Sub-section (2) is on-the lines 
of S. 7 of the Presidency Towns Insol- 
vency Act, 1909, S. 4 of the Provincial 
Insolvency Act, 1920 and S. 45B of the 
Banking Companies Act. The object of 
this sub-section appears to be to em- 
power “the court as in exercise of in- 
solvency jurisdiction to decide all 
claims made by or against any com- 
pany and other questions wha’ Roeser 
so that winding up proceedings might 
be expedited.” Sub-sections (2) and 
(3) both seem to have been inserted to 
give effect to the recommendation of 
the Company Law Committee Report 
contained in para 207 (c), namely, that 
“all suits by or against a company in 
winding up should, notwithstanding 
any provisions in any law for the time 
being in force, be. instituted in the 


-court in which the winding up proceed- 


ings are pending.” This was consider- 


. ed to be to quote the exact words, “on 


balance an advantage to all concerned, 
including the parties which have a 
claim against the companies, to insti- 
tute suits relating to its affairs in the - 
Court where the winding up proceed- 
ings are pending.” In the Indian Com- 
panies Act, 1913, S. 171 provided for 
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preventing litigation against a company 
fn the process of being wound up and 
it read as: 


“171. When a winding up order 
has been made or a provisional liquida- 
tor has been appointed no suit or other 
Ilegal proceeding shall be proceeded 
with or commenced against the com- 
pany except by leave of the Court, and 
subject to such terms as the Court may 
impose.” 


The words ünderiined were inserted by 
the Companies Amendment Act, 1936 
which followed. the English Act. It is 
hardly necessary to point out that com- 
pany legislation in India has, ever 
since the first enactment of 1850 (Regis- 
tration of Joint-stock Companies Act, 
No. XLIII of 1850) broadly been fol- 
Towing the lines of development of the 
company law in England. The object 
Section 171 was designed to achieve 
was to prevent all litigation against the 
company inthe process of being wound 
up except with the consent of the court. 
We have reproduced this section be- 
cause the decisions to which reference 
has been made by Shri Desai in the 
very beginning of his arguments relate 
to the construction of this section by 
the Federal Court of India and by this 
Court. The Federal Court in The 
Governor-General in Council v. Shiro- 
mani Sugar Mills Ltd., 1946 FCR 40= 
{AIR 1946 FC 16), while’ construing 
this section held that the words “other 
legal proceedings” in this section com- 
prise any proceedings by the revenue 
authorities under S.. 46 (2) of the 
Indian Income-tax Act and according- 
Iy, before forwarding the requisite 
certificate under S. 46 (2) to the Collec- 
tor, which would put the machinery 
for the collection of the arrears of land 
revenue into.motion, the Income-tax 
Officer should have applied under sec- 
tion 171 of the Indian Companies Act 
for leave of the winding up Court. The 
passage on which Shri Desai specifical- 
Iy relied is where, disagreeing with 
the observations of a Full Bench of 
the Lahore High Court in Shakuntla v. 
Peoples’ Bank of Northern India Ltd. 
(1941) ILR 22 Lah 760 = (AIR 1941 
Lah 392), Spens C. J. observed that the 
expression “or other legal proceedings” 
in S. 171 need not and, therefore, 
should not be confined to “original pro- 
ceedings in a court of first instance 
analogous to a suit initiated by means 
of a petition similar to a plaint.” 
1972 SC./56 IV G—ll 
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[Pr. 3] S.C. 881. 
The learned Chief Justice there went 
on to observe: 


“Section 171 TENI in our judgment, 
be construed with reference to other 


‘sections of the Act and the general 


scheme of administration of the assets’ 
of a company in liquidation laid down 
by the Act. In particular, we would 
refer to S. 232. Section 232 appears to 
us to be supplementary to S. 171 by 
providing that any creditor (other than 
Government) who goes ahead, notwith- 
standing a winding up order or in 
ignorance of it with any attachment, 
distress, execution or sale, without the 
previous leave of the Court, will find 
that such steps are void. The reference 
to ‘distress’ indicates that leave of the 
Court is required for more than the 
initiation of original proceedings in the 
nature of a suit in an ordinary Court 
of law. Moreover, the scheme of the’ 
application of the company’s property - 
in the pari passu satisfaction of its lia- 
bilities, envisaged in S. 211 and other 
sections of the Act, cannot be made to 
work in co-ordination, unless all credi- 
tors except such secured creditors as 
are ‘outside the winding up’ in the 
sense indicated by Lord Wrenbury in 
his speech in Food Controller v. Cork, 
1923 AC 647 are subjected as to their 
actions against the property of the 
company to the control of the Court. 
Accordingly, in our judgment, no nar- 
row construction should be placed up- 
on the words ‘or other legal proceeding’ 
in S. 171. In our judgment, the words 
can and should be held to cover dis- 
tress and execution proceedings in the 
ordinary Courts. In our view, such pro- 
ceedings are other legal proceedings 
against the company, as contrasted 
with ordinary suits against the com- 
pany.” 

In that case a company was ordered to 
be wound up in April, 1942 and an 
order of assessment to income-tax of 
the profits made by the company in 
the year ending May 31, 1940 was made 
in 1943 and the Income-tax Officer, 
without obtaining leave of the winding 
up court, commenced proceedings for 
recovery of tax as if it were an arrear 
of land revenue. It was on these facts 
that it was observed- that the words 
“or other legal proceedings” can and 
should be held to cover distress and 
execution proceedings. This expression 
was not held to cover assessment pro- 
ceedings to which apparently no objec- 
tion was raised by the parties though 
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they were represented by eminent 
counsel. The decision of this Court to 
which Shri Desai has next referred is 
M. K. Ranganathan v. Government of 
Madras (1955) 2 SCR 374 = (AIR 1955 
SC 604). The head-note which gives a 
clear idea of the ratio of this decision 
is in these words: 


“The secured creditor is - outside 
the winding up and can realise his se- 
curity without the leave of the winding 
up Court, though if he files a suit or 
takes other legal proceedings for the 
realisation of his security he is bound 
unde: S. 171 of the Indian Companies 
Act to obtain the leave of the winding 
up Court before he can' do so although 


' such leave would almost automatically 


be granted. 


It isa jesitiinate rule of construc- 
tion to construe words in an Act of 
Parliament with reference to words 
found in immediate connection with 
them. It is also a well-recognized rule 
of construction that the legislature does 
not intend to make a substantial altera- 
tion in the law beyond what it expli- 
citly declares either in express words 
or by clear implication and that’ the 
general words of the Act are not to be 
so construed as to alter the previous 
policy of the law, unless no sense ór 
meaning can be applied to those words 
consistently with the intention of pre- 
serving the existing policy untouched. 


Held, therefore, that having regard 
to the context in which the words ‘any 
sale held without leave of the Court of 
any of the properties’ added in S. 232 
(1) by the amending Act XXII of 1936 
have been used in juxtaposition with 

“any attachment, distress or execution 
put into force without leave of the 
Court against the estate or effects’ it 
would be a legitimate construction to 
be put upon them that they refer only 
to sales held through the intervention 
of the Court and not to sales effected 
by the secured creditor outside the 
“winding up and without the interven- 
tion of the Court, and that the amend- 
ment was not intended to bring within 
the sweep of the. general words sales 
effected by the secured creditor out- 
side the winding up. 


Held accordingly that in the pre- 
sent case the sale effected by respon- 
dent no. 2 as the receiver of the trus- 
tees of the debenture holders in July 
1954 was valid and binding on all par- 
ties concerned and could not be chal- 


ALR 


lenged as it was sought to be done by 
the Official Receiver.” 

In this case the observations already 
reproduced from the judgment of the 
Federal Court in Shakuntla’s 

(1941) ILR 22 Lah 760=(AIR 1941 Lah 
392 (FB)) (supra) were approved. It. 
may also be pointed out that in this- 
decision this Court observed that the 
winding up court assures pro rata dis- 
tribution of the assets of the company 
in the same way in which the courf 
under the Presidency Towns Insolvency © 
Act or the Provincial Insolvency Act 
ensures such distribution of assets. Sec- 
tion 232 (1) of the Act of 1913 which 
was held supplemental to S. 171 was 
also stated to have reference to legal 
proceedings in the same way as such 
proceedings were envisaged by S. 171. 
These two decisions in our opinion do 
not lay down that assessment proceed- 
ings under the Income-tax Act should 
be held to be within the contempla- 
tion of S. 171 of the Indian Companies 
Act, 1913. The next decision to which 
reference has been made by Shri Desai 
is Union of India v. India Fisheries (P.} 
Ltd., (1965) 3 SCR 679 = (AIR 1966 
SC 35). In that case the respondents, 
Fisheries (P) Ltd., had been directed 


-to be wound up by the winding up 


court and an Official Liquidator had 
been appointed by an order, of the 
High Court in October, 1950. The head- 
note in that case gives a clear idea of 
the facts and the decision. 

It reads: 


“The respondent company was 
directed to be wound up and an official 
liquidator appointed by an’ order of 
the High Court in October, 1950. In 
December 1950 the respondent was as- 
sessed to tax amounting to Rs. 8737 for 
the year 1948-49. A claim made for this 
tax on the official liquidator was adju- 
dged and allowed as an ordinary claim 
and certified as such in April, 1952. 
The Liquidator declared a dividend of 
91/2 annas in the Rupee in August, 
1954 and paid a sum of Rs. 5188 to the 
Department, leaving a balance of 
Rs. 3549.. 


In June, 1954, the Department made a 
demand from the respondent and was 
paid Rs. 2565 as advance tax for the 
year 1955-56. On a regular assessment 
being made for that year, only Rupees 
1126 was assessed as payable so thata 
sum of Rs. 1460, inclusive of interest, 
became refundable to the respondent. 
However, the Income Tax Officer, pur- 
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‘porting to exercise the power availa- 
‘ble to him under S. 49E of the Income 
{Tax Act, 1922, set off this amount 


the year 1948-49. A revision petition 
filed by respondent in respect of this 
rejected by the Commis- 


' Ite ye the balance of Rs. 3549 due for 


k Thereafter, petition under Art. 226 
-Eled by the respondent to set aside the 
‘orders of the Income Tax Officer and 

Commissioner was allowed by the High 
‘Court, mainly on the ground that the 
‘demand for Rs. 8737 in respect of 1948- 
49, being adjudged and certified came 


Lto have all the incidents and character: 


i of an unsecured debt payable by the 

liquidator to the Department; it was 

therefore governed by the provisions 

of Company Law and no other remedy 

or method to obtain satisfaction of the 
im was available to the creditor. 


In the appeal to this Court it was 
contended on behalf of the appellant 


that S. 49E gave statutory power to 


Income Tax Officer to set off a refund- 
able amount against any tax remain- 
Ing payable and that this power was 
not subject to any provision of any 
other law. 

Held the Income Tax Officer was 
in error in applying S. 49E and setting 
off the refund due to the respondent. 

The effect of Ss. 228 and 229 of 
the Companies Act, 1913, is, inter alia, 
that an unsecured creditor must prove 


his debts and all unsecured debts are’ 


-z to be paid pari passu. Once the claim 


i 
i 


| 


of the Department has to be proved 
and is proved in liquidation proceed- 
ings, it cannot. by exercising the right 
under S. 49E get priority over other 
unsecured creditors and thus defeat the 
very object of Ss. 228 and 229 of the 
Companies Act. Furthermore, if there 
is an apparent conflict between two 
independent provisions of law, the spe- 
cial provision must prevail. Section 
49E is a general provision applicable 
to all assessees in all circumstances; 
Ss. 228 and 229 deal with proof of debts 
and their payment in liquidation. Sec- 
tion 49E can be reconciled with Sec- 
tions 228 and 229 by holding that Sec- 
tion 49E applies when insolvency rules 
do not apply.” 

In our opinion this decision is of no 
greater assistance to the appellant on 
the narrow point which requires de- 


. termination by us. On the contrary to 


, Some extent it goes against Shri Desai 
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` because the assessment made in De- 


cember, 1950, after the appointment of 
tbe Official Liquidator was assumed to 
be in order. It may be recalled that in 
Shiromani Sugar Mills Case’ (supra) 
the assessment made after the wind- 
ing up order was {not challenged 
though on the argument addressed by 
Shri Desai before us it could have 
been challenged. The ratio decidendi 
or the principle accepted and applied 
in none of the decisions cited 
supports the appellant’s contention on 
the precise point of assessment of tax. 
Shri Desai has next referred us to a 
more recent decision of this Court in 
Balwant Singh v. L. C. Bharumal, 
Income-tax Officer, New Delhi, (1968) 
70 ITR 89 (SC). In this case the In- 
come-tax Officer was held to be a 
Court for the purpose of Sec- 
tion 195 (1) (b), Criminal P. C. though 
it was added that the Income-tax Offi- 
cer could not be treated as a revenue 
Court and, therefore, neither Sec- 
tion .476 nor Section 479-A, Criminal 
P. C. would be applicable. This deci- 
sion has been cited for the purpose of 
contending that if the expression 
“other legal proceeding” in Sec- 
tion 446 is to be construed to mean 
a proceeding in a Court, then, the 
Income-tax Officer must be consider- 
ed to be a Court when holding as- 
sessment or reassessment proceedings. 
This contention may be dispos- 
ed of with the observation 
that merely because the Income- 
tax Officer is considered to bea 
Court for the purpose of Sec- 
tion 195 (1) (b), Criminal P. C. it does 
not necessarily follow that the said 
officer must be considered to be a 
Court for the purposes of Section 446 
of the Act. There is no justification 
for extending the scope of this deci- 
sion beyond its own facts. The deci- 
sions which apparently seem to lend 
more direct support to the appellant’s 
contention are Union of India v. Seth 
Spinning Mills Ltd. (In Liquidation), 
(1962) 46 ITR 193 (Pun) and In the 
matter of Mysore Spun Silk Mills Ltd. 
(In Liquidation), (1968) 68 ITR 
295 (Mys). Both of them 
are decisions by single Judges, the 
former by the Punjab High Court 
and the fatter by the Mysore High 
Court. In Seth Spinning Mills case, 
(1962) 46 ITR 193 (Puni) (supra) it 
was observed “that Section 171 of the 
Indian Companies Act, 1913 provides 
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“that when a winding up order has 


been made no suit or other legal pro- 
ceeding shall be proceeded with or 
commenced against the company ex- 
cept by ‘leave of the Court and sub- 
ject to such terms as the Court may 
impose. The language of this section 
is wide enough to include proceedings 
under the Income-tax Act. No leave of 
the Court has been obtained. In 
view of this the claim of the peti- 
tioner for Rupees 4,000; on account of 
the penalty order passed on ‘14th 
April, 1956 cannot be entertained.” 
In this case the Union of India 
through the commissioner of Income- 
tax had applied to the learned single 
Judge who’ was apparently function- 
ing as a company Judge praying that 
the department’s claim amounting to 
Rupees 16,500 should have been ad- 
mitted by the Official: Liquidator and 
that his refusal to do.so was not justi- 
fied in law. This amount, it appears, 
consisted of the penalty imposed by 
the Income-tax Department. Part of 
the penalty was imposed by means of 
an order passed prior to the company’s 
going into liquidation but a sum of Rs. 
4,000 related to the penalty imposed 
after the date of. winding up. The 
learned single Judge while dealing with 
this petition observed: 

“Section 171 of the Indian Com- 
panies Act, 1913, provides that when 
a winding up order has been made no 
suit or other legal proceedings shall be 
proceeded with or’ commenced against 
the Company except by leave of the 
Court and subject to such terms as 
the Court may impose. The language 
of this section is-wide enough to in- 
clude proceedings under the Income- 
tax Act. No leave of the Court has 
been obtained. In view of this, the 
claim of the petitioner for Rupees 
4000 on account of the penalty order 
passed on 14th April, 1956, cannot be 
entertained.” 

In the Mysore case it appears that in 
the course of winding up of the mills 
in liquidation large sums of money 
came into the hands of the liquidator 
which could not be immediately ap- 
plied for distribution. of dividends to 
the creditors. Those moneys were inves- 
ted pursuant to the relevant provisions 
of the Companies (Court) Rules. The 
question arose whether in respect of 
the receipts of income the liquidator 
was liable to pay income-tax on those 


receipts. The learned single Judge, 





S. V. Kondaskar v. V. M. Deshpande (Dua J.) ` 


AL Ba 


after discussing the scheme of ae 
Companies Act, observed: 

"The liquidator is only an offi 
of the Court. Unlike a receiver inj 
the case of insolvency, properties of: 
the insolvent do not vest in him but. 
come within the control of the Court, 
All his actions are subject to the con~ 
trol of the Court for which purpose: 
the Court issues to him appropriate: 
directions from time to time in the: 
course of winding up. No Court or: 
other authority (subject to the excep~: 
tion contained in sub-section (4) off 
Section 446 of the Companies Act) can! 
take any proceedings or attach or, 
otherwise reach any of the matters,, 
the winding up Court treats the liqui-‘ 
dator as its special officer specially) 
charged with the duty of represen- 
ting. the Company and protecting 
its interests in winding up. 

In the light of the above prīn- 
ciples, it is the duty of the Court to 
see that all liabilities of a company 
are properly met in accordance with 
the provisions of the law and the 
special provisions in that behalf con- 
tained in the Companies Act. Liabi- 
lity to income tax is also one of the 
liabilities which the court is expect- 
ed to provide for in the course of 
winding up. ` 


Such being tħe position, the ques- l 


tion is whether, because the liquidator 
does not answer the description of 
the principal officer as defined in the 
Income-tax Act, the liability, if any, 
of the company for payment of In- 
come-tax itself comes to an end and 
therefore the winding up Court may 
ignore that liability.” 
The Court thereafter 
the corporate existence of the com- 
pany continues even after the winding 


up order; but after the winding up. 
order the question of payment of In- : 


come-tax has to be dealt with or an- 
swered on a joint application of the 
terms or provisions of the Income-tax 
Act and the Companies Act. After so 
observing the Court proceeded: 

“that even after a winding up 
order is passed, the company conti- 
nues to be a person within the mean- 
ing of Section 4 of the Income-tax Act, 
that therefore any receipt in the 
course of ‘winding up which would 
attract Liability to Income-tax under 
appropriate provisions of the Income- 
tax Act would be liable to Income-" 
tax or for payment of tax under the 


| 


observed that 
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Income-tax Act, but that before any 
action can be taken by the appropriate 
Income-tax Officer under the Income- 
tax Act for the purpose of quantifi- 
cation or collection of the Income-tax 
he should obtain the leave of the wind- 
ing up Court under Section 446 of the 
Companies Act, and further that the 
collection of the tax can only be by 
securing the orders of the winding 
up Court for payment of tax in the 
light of the appropriate provisions of 
the Companies Act” 

In this case so far as collection of the 


tax assessed is concerned there can . 


scarcely be any difficulty in agreeing 
with the view taken-there. But it is 
only when the Court said that for the 
purpose of quantification of the In- 
come-tax also leave under Sec- 
tion 446 of the Act has to be obtained 
that we have to consider if this view 
is correct. It is on this observation 
that Shri Desai has principally relied. 
The decisions of the Federal Court and 
of this Court already cited by Shri 
Desai, it may be recalled, do not sup- 
port this view. 

4. Reference by Shri Desai. 
has also been made to Abdul Aziz 
Ansari v. The State of Bombay, AIR 
1958 Bom 279 in which assessment 
proceedings under the Bombay Sales 
Tax Act, 1946 were considered to be 
legal proceedings for the purpose of 
continuance of those proceedings 
after repeal of the Bombay Sales Tax 
Act, 1946 by Section 48.(2) of Bomaby 
Sales Tax Act, 3 of 1953. We do not 
think this decision is of any assista- 
nce for considering the question whe- 
ther assessment or reassessment pro- 
ceedings can be considered to be legal 
proceedings as contemplated by Sec- 
tion 446 of the Act. 

5. The learned counsel for the 
appellant has drawn our attention to 
Shiromani Sugar Mills v. Governor 
General in Council ILR (1945) All 352 
=. (ATR 1945 All 354) where, after 
referring to Section 171 of the Com- 
panies Act, 1913 it was held by the 
Allahabad High Court that initiation 
by the Income-tax Officer of steps to 
recover the amount of assessment un- 
der S.46 of the Income-tax Act of 1922 
and the prosecution by the Collector 


of those steps amounted to “commence- 


ment” or “proceeding with” a “suit or 
other legal proceedings.” Needless to 


point out that this is the view which 


the Federal Court on appeal upheld 


S. V. Kondaskar v. V. M. Deshpande (Dua J.) 
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in the decision already referred to- 
6. The further submission 


pressed by. Shri Desai that S. 446 of the 
Act is a special provision and S. 148 of 
the Income-tax Act a general provi- 
sion of law was sought to be supported 
by reference to India Fisheries case 
(1965) 3 SCR 679=(AIR 1966 SC 35) 
(Supra). It may here be pointed out 
that in that case it was, while dealing 
with Section 49E - of the Income-tax 
Act, that this Court observed that the 
revenue could not, by exercising the 
right under that section get priority over 
other unsecured creditors, and it was 
in this ‘context that it was said that 
there being apparent conflict be- 
tween two independent provisions of 
law the special provision must prevail 
In order to understand and appreciate 
the binding force of a decision it is 
always necessary to see what were 
the facts of the case in which the de- 
cision was given and what was the 
point which had to be decided. Thus 
considered India Fisheries case (supra) 
fends no assistance to Shri Desai and 
we are unable to construe the obser- 
vations in that decision to support 
Shri Desai’s contention that Section 
446 of the Act is a special provision 
as against Section 148 of the Income- 
tax Act under which Income-tax Offi- 
cers hold proceedings for assessment 
or re-assessment of income-tax, and 
that therefore the former should’ pre- 
vail over the latter. 


7. Turning now to the Income-tax 
Act it is noteworthy that Section 148 
occurs in Chapter XIV which begin- 
ning with Section 139 prescribes the 
procedure for assessment and Section 
147 provides for assessment or re-as- 


‘sessment of income escaping assess- 


ment. This section empowers the 
Income-tax Officer concerned subject 
to the provisions of Sections 148 to 
153 to assess or re-assess escaped in- 
come. While holding these assessment 
proceedings the Income-tax Officer 
does not, in our view, perform. the 
functions of a Court as contemplated 
by Section 446 (2) of the Act. Looking 
at the legislative history and the 
scheme of the Indian Companies Act, 
particularly the language of S. 446 
read.as a whole, it appears to us that 
the expression - “other legal proceed- 
ing” in. sub-section (1) and the expres- 
sion “legal proceeding” in sub-section 
(2) convey .the. same sense and the 
proceedings in both the sub-sections 
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must be such as :can appropriately be 
dealt with by the winding up court- 
The Income-tax Act is, in our opin- 
fon, a complete code and it is particu- 
larly so with respect to the assessment 
and re-assessment of income-tax with 
which alone we are :concerned in the 
present case. The fact that :after the 
amount of tax payable by an assessee 
has been determined or’ quantified its 
realisation from a company in liquida- 
tion is governed by the Act because the 
income-tax payable also being a debt 
has to rank pari passu with other 
debts due from the company does not 
mean that the assessment proceedings 
for computing the amount of tax must 
be held to be such other legal pro- 
ceedings as can only be started or 
continued with the leave of the liqui- 
dation court under Section 446 of the 
Act. The liquidation Court, in our 
opinion, cannot perform the func- 
tions of Income-tax Officers while 
assessing the amount of tax pay- 
rable by the assessees ‘even if 
the assessee be the company which 
is being wound up by the Court. The 
orders made by the Income-tax Off- 
cer in the course of assessment or re- 
assessment proceedings are subject 
to appeal to the higher hierarchy 
under the Income-tax Act. There are 
also provisions for reference to the 
High Court and for appeals from the 
decisions of the High Court to the Su- 
preme Court and then there are pro- 
visions for revision ‘by the Commis- 
sioner of Income-tax. It would lead to 
anomalous ‘consequences if the wind- 
ing up Court were te be beld em- 
powered to ‘transfer the assessment 
proceedings to itself and assess the 
company to ‘income-tax. The  ‘argu- 
ment on behalf of the appellant ‘by 
Shri ‘Desai is that the winding up 
Court is empowered in its discretion 
to decline to transfer the assessment 
proceedings in a given case but the 
power on the plain language of Sec- 
tion 446 of the Act must be held ‘to 
yest in that court to ‘be exercised only 
if considered expedient. We are not 
impressed by ‘this argument. ‘The 
language of S. 446 ‘must beso eonst- 
rued as to eliminate such startling 
consequences as investing the -winding 
up court with the powers of an In- 
come-tax ‘Officér conferred on him by 
the Income-tax Act, ‘because ‘in our 
view the legislature could not ‘have 
intended such 2 a result, 


Shyam Lal v. ‘State of M. P. 


A.LR. 


8. The argument that the proceed- 
ings for assessment or re-assessment 
of a company which is being wound 
up :can only be :started or continued 
with ithe leave of the Hquidation Court 
is also, on the scheme both of the Act 
and of the Income-tax Act, unaccepta~ 
ble. We have not been shown any prin- 
ciple on which the liquidation court 
should ‘be vested with the power to 
stop assessment proceedings for deter- 
mining the amount of tax payable by 
the company which ïsibeing wound up. 
The liquidation Court would have full 
power to scrutinise the claim of the 
revenue after income-tax has been 
determined and its payment demanded 
from the liquidator. It would be open 
to ithe liquidation court then to decide 
how far under the law the amount of 
Income-tax determined by the Depart~ 
ment should be accepted as a lawful 
liability on the funds of the company 
in liquidation. At that stage the wind- 
ing up Court can fully safeguard the 
interests. of the company and its cre- 
ditors under the Act. Incidentally, it 
may be pointed out that at ithe bar no 
English decision was brought to our 
notice under which the assessment 
proceedings were held to be controlled 
by the winding up Court. On ithe 
view that we have taken, the decisions 
in the case of Seth Spinning Mills Ltd. 
(In Liquidation) (1962) 46 ITR 193 
(Punj) (Supra) and the Mysore Spun 

Silk Mills Ltd. (in Liquidation) (1968) 
68 TITR 295 (Mys) (supra) do not seem 
to lay down the correct rule of law 
that the Income-tax Officers must 
obtain leave af the winding up court 
for commencing wr continuing ASSESS- 
ment or re-assessment proceedings. 

9. or ‘the foregoing reasons we 
have no hesitation in dismissing the 


appeal with costs. 
Appeal dismissed. 


AIR 1972 SUPREME COURT 886 
(V 59 C 168) 
(From Madhya Pradesh: 1969 M. P. 
L. J. Notes. 14) 
P. JAGANMOHAN REDDY AND 
H. R.. KHANNA. JW. 

1. Shyam Lal Sharma (In Cr. A. 
No. 80 of 1969) 2. Udho Prasad (In Cr. 
A. No. 81 of 1969), Appellants v. 'The 
State of Madhya Pradesh (In both the 
Appeals), Respondent. 


BP/BP/B118/72/GKC 




















1972 


Cri. Appeals, Nos. 80 and 81 of 
1969, D/- 9-2-1972... 


Penal Code (1860), S. 342 — Wrong- 
ful confinement. — An. accused who 
forcibly brings back the searching 
Officer after he had' conducted the 
search in the premises) and’ threatens 
him with lathi to write and give a 
memo that he had’ searched the premi- 
ses. commits offences under Sections 
342 and 353, Penal’ Code, even if the 
Search was in violation of S. 165. Cr. P. 
C. — (K-Ref: Section 353) — (X-Ref: 
Cr: P. C.. (1898), Sectiom 165):. 

Ever if the search is: illegal) it does 
not. justify any obstructiom or other 
criminal acts: committed against the 
persom who had conducted! the: search. 

(Para: 7) 

The non-conformity with. any of the 
requirements. of Sectiorm 165. must be 
confined: to that part of the investiga- 
tion which: relates to the actual search 
and' seizure but once the search and 
seizure is complete that provisiom céa- 


‘ses: to: have: any, application. to. the sub- 


sequent steps im the investigation. It 
may be that am obstructiom during 
the: course oft a search not conducted 
im conformity with the provisions of 
section 165 Cr. P.. C. might be jus- 
tified! but: there: is no» warrant for the 
further’ submissiom that the persom in 
whose premises a search is made or 
from: whorm articles: are seized: is enti- 
tled! to act in the manner the aecused 
have acted. By no stretch of logic. or 
reason car- the: justification for obs- 
tructiom during: the course of a search 
im contravention of the- provisions: of 
Section 165.: entitle a person to force a 
public: servant. or any other person 
to do acts: contrary to. their volition. 
Case Law discussed. (Paras. 5;, 8) 
Cases Referred: Chronological Paras 
(1970) ATR: 1970. SC. 1396 (V 57) = 

(1969), 2. SCR. 799: = 1970 Cri 

LJ 1279;. Bat Radha.v. State. of 

Gujarat. 6 
(1965) AIR 1965: Andh Pra 176, 

(V 52), = (1965): L Cri. LJ 543: 

Public Prosecutor Andhra. Pra-. 

desh. v. Uttaravalli Nageswa- 

Tarao: 6 
(1960), AIR 1960. SC 210: (V 47) = 

(1960): 1 SCR 991 = 1960 Cri LJ. 

286: State of Rajasthan. v. Reb- 


man. 
(1959) ATR. 1959 SC 707 (V 46)= 
(1959): Suppl. 2 SCR. 201=1959. 
Cri LJ 920 State of Madhya. 
Pradesh v.. Mubarak. Ali 5 


6 


Shyam: Lal-v: State of M. R. (PB. J. Reddy J.) 


{Prs..1-2] S.C. 887 


Dr:. V.. A. Sayid Muhammad Sr 
Advocate (Mr. B. R. G.. K.. Achar, Advo- 


‘cate with him), (In Cr. A. No. 80 of 


1969) and Mr: R. A. Gupta Advocate 
(In Cr. A. No: 81 of 1969), for Appel- 
lants; M/s: I. N. Shroff and R. P. Kapur 
Advocates;. for Respondent (In both 
the appeals): 


The following Judgment of the 
Court was. delivered by 


P. JAGANMOHAN REDDY, J.: The 
appellants along with another accused, 
Narayan Singh,. were convicted! by the 
High Court under sections 332. 353, 
342: of the: Indiam Penal Code and 
were: sentenced to: one year’s: rigorous 
imprisonment: om each count, the sen- 
tences to. rum concurrently.. These two 
appeals. are by: special! leave. 


2. ‘On. 26-5-1965,, Sardar Jagat 
Singh,. owner of. a lorry made. an ap- 
plication. to the Vigilance Commissio- 
ner;. Bhopal. Division. that the appel- 
lant in Crl.. Appeal No. 80/69 Shyam 
Lal Sharma, Barrier. Inspector at vil- 
lage Multai,. District. Betul, has seized 
the licence. of his Driver stating 
that iffhe has to pass from: the: Barrier, 
he, should bring: Rs. 5/- per trip or Rs. 
40/— p.m. but the Driver refused: to 
pay. him anything: and. has declined. to 
go. there as:a. result of which he is 
likely to. suffer heavy loss. He, there- 
fore,. offered: to. give currency notes 
which. may be signed: and requested 
that. a. proper person. may be given. ta 
him to: arrest. the Barrier Inspector 
Sharma and his staff and save 
him. from the corruption. On. this 
application, Circle Inspector Rana 
Ranjit Singh, P.W. b was 
to. attend to. it. Accordingly, he 
along. with Jagat Singh,. his Driver 
and Panchas. Hardeet Singh, P.. W.. 6 
and. Munna. Lal, P. W. 7 proceeded 
to Multai. Barrier by truck to arrange 
for a. trap and catch. the culprits red- 
handed.. Om arriving at the Barrier 
Gate, 4 cumrency notes of Rs. 10/- each 
were givem by Jagat. Singh, P. W.. 2, 
to his. Driver who was sent. to: the 
Barrier Office along, with. P.. W. 6 and 
P. W. 7. to give the same, if demanded, 
and after they were accepted an 
agreed signal was to be given.. Accor~ 
dingly, the Driver went to the Barrier 
office along, with P. W..6 Hardeet: Singh 
and P.. W.. 7 Munna Lal and: after the 
amount was received. by accused 
Narayan. Singh, P.. W. 6 Hardeet Singh 
came. out. of the office and gave: the 
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agreed signal. Immediately, P. W. 1 
Ranjit Singh proceeded to the office 
and when the accused Narayan Singh 
saw him coming, he felt suspicious, 
went inside the inner: apartment of 
the office and concealed the notes un- 
der the over-coat lying there As 
soon as P. W. 1 entered the office, the 
Driver Jeet Singh informed him that 
the Constable has concealed the notes 
under the over-coat in the inner 
apartment. P. W. 1 then disclosed. his 
identity and after. having his person 
` searched, went inside the inner 
apartment and recovered the currency 
notes lying beneath the over-coat. 
The notes were seized and while he 
was preparing the Panchnama, accus- 
ed Udho .Prasad-appellant in Criminal 
Appeal No. 81/69 arrived on the 
scene and started taking P. W. 1 to 
task for having entered his office with- 
out permission or reference to him. 
He then asked accused Narayan Singh 
not to sign the seizure memo. While 
this altercation was going on, the accus- 
ed Shyam Lal arrived there and he also 
reprimanded P. W. 1 and questioned 
his authority. Even though P. W. 1 
asserted that authority was conferred 
upon him to make a search, accused 
Shyam Lal asked him:to give him in 
writing that he had entered the Barrier 
Office without the permission of the 
person incharge otherwise he would 
not be allowed to go out. Shyam Lal 
also picked up the notes from the table 
but they were given back on the pro- 
test of P. W. 1. P. W. 1 then assured 
him that he would give the seizure 
memo and the writing to say that he 
searched at the Dak Bungalow opposite 
and that accused, should accompany 
him. He was accordingly: allowed and he 
then left the office without getting the 
signature of the accused Narayan 
Singh on the seizure Memo. But no 
sooner had P. W. 1 come out of the 
office on to the road, Udho Prasad 
` again insisted on the.writing being 
given whereupon Shyam Lal caught 
P. W. 1 by his waist and forcibly lifted 
him, took him to the Barrier office 
and threw him ona chair. The accus- 
ed Udho Prasad asked accused 


Narayan Singh to take out a Danda- 


so that these Police Officials raiding 
the Office may be taught a lesson 
Accused Shyam Lal insisted that un- 
less P. W. 1 gives him then and there a 
copy of the seizure memo as also a 
writi to the effect that search was 
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taken, the latter would not be allow- 
ed to leave the office. P. W. 1 faced 
with this situation could not but com- 
ply with the demand made by Udho 
Prasad and Shyam Lal It is only 
after he had given in writing that he 
had made a search, he was allowed 
to return to the Dak Bungalow and 
that too when Misra, Station Officer 
P. W. 8 who had come there went to 
telephone. Thereafter P. W. 1 gave 
a written information, Ex. P-4 on 
2-6-65, as follows :-— 


“It is submitted that.today-at 7.25 _ 


a. m. I had arranged the trap at the 
traffic barrier Multa. After taking 
the search of the Barrier currency 
notes of Rupees 40/- were found be- 
neath the over-coat. While I was re- 
cording the seizure-memo of these 
notes, Shri Sharma, Station Officer 


‘Traffic abused me and uttered bad 


words. Thereafter, he said to me, 


` “You have no powers of trap”. I 


repeatedly told him that recently the 
State Í Government have authorized 
the Circle Inspectors for trapping. But 
he did not agree and he crea 

obstruction while I was discharging 
my duties. -He grappled with me. 
This act of the Sub-Inspector 
barrier. falls under Section 353, Indian 
Penal Code. At that time many per- 
sons were present on the spot. Kind- 
ly offence be registered and a challan 
be put up in the Court according to 
law.” 4 ; 
> 8. We may here state, and Ít 
is not denied, that P. W. 1 did not re- 
cord in writing the grounds of his 
belief that anything necessary for the 
purposes of investigation into any 
offence cannot in his opinion be 
obtained without undue delay which 
is a condition. precedent to effect a 
search under Section 165, Criminal 
P. C. Tbe Trial Court while accept- 
ing the evidence and holding that as- 
sault, wrongful restraint and wrong- 
ful confinement are proved against the 
appellants, none-the-less acquitted 
them because the provisions of Sec- 
tion 165, Criminal P. C. relating to 
search had not been ` complied with. 
On an appeal by the State, the High 
Court also accepted the prosecution 
case and agreed with the findings of 
the trial Court but rejected the con- 
tention of the appellants that the 
search was illegal and entitled the ap- 
pellants to obstruct and 
P. W. 1. In this view the non-observa- 
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nce -of the provisions of Section 165, 
Criminal P. C. held to be a mere 
irregularity as P. W. 1 was through- 
out conducting himself in an honest 
'and bona fide manner in the discharge 


of his duties and the appellants were ` 


not justified in claiming the right of 
private'defence. In this view, it re- 
versed the order of acquittal and con- 


-victed the accused of the offences as 


aforesaid. - 


4. On beħalf of tħe appellants 
it Is contended that notwithstanding 
the findings of both the Courts that 
the appellants had wrongfully restrain- 
ed and obstructed P. W. 1 and also 
assaulted and used criminal force 
against him, the several acts alleged 
against them do not constitute any 
offence as they had a right to obstruct 
a search made in contravention of the 
provisions of Section 
P. C. which made the search illegal. 
It is accordingly submitted that when 
reasons are not recorded as required 
by Section 165, Criminal P. C. for 
making a search during investigation 
and as P. W. 1 did not, as required 
under Section 103, Criminal P. C., 
give a copy of the list of the currency 
notes seized from Narayan Singh to 
the appellants, the entire investiga- 
fion is vitiated and consequently any 
obstruction caused in the subsequent 
process of investigation will not con- 
stitute any offence inasmuch as an in- 
vestigation continues upto the date of 
filing a charge-sheet under Section 173. 


5. There is, In our view, a 
fallacy in these submissions. That the 
investigation commenced when the in- 
formation of a cognizable offence was 
given and a trap was laid and P. W. 1 
proceeded to the barrier for laying a 
trap and entered the office to make a 
search, does not admit of doubt. This 
‘Court also held it to be so im the 
State of Madhya Pradesh v. Mubarak 
Ali, 1959 SuppL (2) SCR 201 = (AIR 
1959 SC 707) in which the require- 
ments of Section 165 to be complied 
‘with have been set out and analysed. 
Even so, to further contend that the 
appellants were entitled to act in the 
manner they did ‘merely because the 
search was illegal, would be to con- 
žer a licence and afford them an un- 
warranted excuse to commit each and 
every criminal act. The provisions 
of Section 165 deal with search and 
seizure. 


The non-conformity with 





165, Criminal . 
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any of the requirements of that pro- 
vision must be confined to that part 
of the investigation which relates to 
the actual search and seizure but once 


‘the search and seizure is ` complete 


that provision ceases to have any ap- 
plication to the subsequent steps in 
the investigation. All cases cited deal 
with the situation arising out of the 


‘actual search and seizure alone. It 


may be that an obstruction during the 
course of a search not conducted in 
conformity with the provisions of Sec- 


-tion 165. Criminal P. C. might be 


justified but there is no warrant for 
the further submission that the per- 
son in whose premises a search is 
made or from whom articles are seiz- 
ed is entitled to act in the manner 
the appellants have acted in prevent- 
ing P. W. 1 from discharging his offi- 
cial duties. . 


6. The decisions of this Court 
to which a reference will be made, 
do not support the submissions made 
on behalf of the appellants that since 
the search is illegal, even for the 
moment accepting that to be so, the 
entire investigation till the laying 
of the charge-sheet under Section 173, 
Criminal P. C. is to be treated as ille- 
gal.and would afford a justification for 
the acts of the appellants as held 
proved in this case. In The State of 
Rajasthan v. Rahman, 1960 (1) SCR 
991 = (AIR 1960 SC 210) a Deputy 
Superintendent of Central Excise, 
who accompanied by an Inspector of 
Central Excise, a sepoy, a chowkidar 
and two motbirs, without complying 
with the provisions of Section 165, 
Criminal P. C. had gone to the house 
of the respondent with a view to search 
the house for finding out whether he 
had stored tobacco there. When 
they declared their intention to do 
so, the respondent and one Dhaman, 
it is alleged, obstructed the making 
of the search with the result that the 
Deputy Supdt. fell down and receiv- 
ed some injuries. The respondent 
and Dhaman were prosecuted for an 
offence under Section 353, Indian 
Penal Code. No doubt, this Court 
(Gajendragadkar and Subba Rao, JJ., 
as they then were), had held that 
the search made by the Dy. Superin- 
tendent in contravention of the pro- 
visions of Section 165 of the Code was 
iNegal but even so, it did not go into 
the question whether the omission to 
record the reasons was only an irregu- 





890 S. C. [Prs. 6-8] Shyam Lal v. State of M. P. (P. J. Reddy J.) 


larity and that the respondents had no 
right to prevent the officer from mak- 
ing the search because as that conten- 
tion had not been raised till then it 
felt that there was no justification to 
allow it to be raised before it for the 
first time. This. case was considered 
in Bai Radha v. State of Guiarat, 
1969 (2) SCR 799 = (AIR 1970 SC 
1396) by Shah, J. 
Ramaswami and Grover, JJ. There a 
search was made under Section 15 of 


the Suppression of Immoral Traffic in. 


Women and Girls Act, 1956, the pro- 
visions of which were in pari materia 
with Section 165, Criminal P. C. in 
that (1) if the Special Police Officer 
empowered to search the premises has 
reasonable grounds for believing that 
an offence punishable under that Act 
has been or is being committed in res- 


pect of a woman or a girl living in any. 


premises and that such search of the 
premises with warrant cannot be made 


without undue delay, such officer may, | 
after recording the grounds of his be- . 


lief, enter and search such premises 
without a warrant; (2) before making 
a search the Special Police Officer was 
required to call upon two or more 
respectable inhabitants’ (at least one 
of whom shall be a woman) of the 
locality in which the place to be 
searched is situate, to attend and wit- 
ness the search. It was contended 
that since these provisions have not 
been complied with, the conviction 
of the appellant was illegal. The 
High Court in that case was of the 
view that the power to conduct the 
search was derived from the statute 
and not from the 
reasons and, therefore, the search was 
not rendered illegal on account of the 
contravention of Section 15 (1) of the 
Act, nor was there any , provision in 
law which rendered the evidence of 
the Pancha 
even though Section 15 (2) had been 
contravened. In 
not agree with the decision of the 
Andhra Pradesh High Court in Public 
Prosecutor, Andhra Pradesh v. Uttara- 
valli Nageshwararao, AIR 1965 Andh 
Pra 176 which held that: the directions 
contained in sub-section (2) were of a 
mandatory nature. After referring to 
the State of Rajasthan v. Rahman's 
case, Grover, J. pointed out that that 
case could not be of much assistance 
to the appellant because no question 


was involved in the case before them ' 


-respect of this offence. 


(as he then was),. 


recording of the. 


witnesses inadmissible : 
this view, it did: 
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of any public servant being obstruct- 
ed in the course of a search conducted 
under Section 165, Criminal P. C. 
The trial of the appellants was for 
contravention of certain provisions of 
the Act and the search was made in 
In these cir- 
cumstances, the non-observance of tha 
provisions of Section 15 (2) was held 
to be not an illegality but a mere 
irregularity having regard: to the 
provisions of Section 537 of the 
Criminal Procedure Code, and unless 
it is shown that such irregularity has 
caused a failure of justice, the convic - 
tion cannot be set aside. It would, . 
therefore, appear that this Court has 
not finally decided whether a search 
already -made in contravention of the 
provisions of S. 165, Criminal P. C. 
makes it illegal or void or merely pro- ' 
vides a justification for an obstruc- 
tion to the search when it is intended 
sA in the process of its being conducta 


T On the findings in this case, 








allowed to go away on the assurance 
that he would give a copy of the 


Bungalow to say that a search was 
made, had asked the appellants to 
accompany him there, and had gone 
out of the office and was on the road 
he was forcibly seized, lifted, taken 
into the office and thrown ona 
Thereafter he was confined there and 
threatened with a lathi till he ha 
complied with the demand of the ap- 
pellants to give in writing that he 
had taken a search of the barrier 
The evidence of P. W. 1, P. W. 6 
P. W. 7 and of the Station Officer 
P. N. Misra P. W. 8 clearly supports 
the finding of both the Courts. 


8. It may be observed that 
Section 342, Criminal P. C. is not con- 
fined to offences against public ser 
vants but is a general section and makes 
a person who wrongfully restrains an=- 
other, guilty of the offence under that 
section. A wrongful confinement is 
wrongful restraint in such a mann 
as to prevent that person from p: 
ceeding beyond a certain circumscrib- 
ed limits. This offence has nothing 
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to do with the investigation or search 
and, therefore, the argument that the 
accused were entitled to obstruct P. 


W. 1 because he did not conform to 
the provisions of Section 165, Criminal 
. C. is an argument of desperation. 
It is again contended that all that the 
appellants did was to request P. W. 1 
to give them in writing that a search 
‘was made which they were entitled to 
ask. To put it thus is to make the 
act an innocuous one but considered in 
the light of the inexorable facts as 
established in this case, clearly make 
‘the acts of the appellants culpable. 
By no stretch of logic or reason can 
the justification for obstruction during 
the course of a search in contravention 
of the provisions of Section 165 entitle 
a person to force a public servant or 
any other person to do acts contrary 
to their volition. It may be mentioned 
that Section 103 which is applicable to 
searches under Section 165, Crimi 
P. C. by virtue of Clause 4 thereof, re- 
quires the person conducting the 
search to prepare a list of the things 
taken into possession and give the per- 
son searched a copy of that list. It was 
exactly that which was being done by 
P. W. 1 when he prepared a seizure- 
memo in which the details of the cur- 
rency notes were written but he 
was prevented from completing it by 
the appellants asking Narayan Singh 
in whose presence in the office they 
were seized, not to sign it. In these 
circumstances when it appeared that 
the appellants had become abusive 
and aggressive, P. W. 1 told them to 
come to the Dak Bungalow where he 
would give them a copy. This in our 
view cannot be said to amount to 
non-compliance with the provisions of 
Section 103, Criminal P. C. as P. W. 1 
was prevented from complying there- 
with. Section 103 does not say that 
the copy should be given then and 
there though ordinarily that would 
be implied. It could be given soon 
after the search so long as there is no 
opportunity to raise any suspicion or 
doubt as to the authenticity of 
articles seized. Not to allow P. W. 1. 
to go to the Dak Bungalow and take 
him forcibly from the road into the 
office and threaten him with a lathi 
to write and give a memo that he had 
searched the office when he was will- 
ing to do so at the Dak Bungalow, is 
to wrongfully confine. him during the 
period he does not comply with that 
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demand nor can in our view the il- 
legality of the search, if it was an il- 
legality, continue as contended during 
the whole process of investigation till 
the filing of a charge-sheet under sec- 
tion 173, Cr. P. C. If this proposition is 
accepted, namely, that if the investi- 
gation at any stage is illegal, that il- 
legality continues to affect the subse- 
quent investigation and justifies a 
person considering himself to be ag- 
grieved to impede, obstruct and un- 
lawfully prevent its further progress, 
then the logical implication would te 
to encourage people to take the law 
into their hands, frustrate the investi- 
gation of crimes and thwart public 
justice. That apart, obstruction to 
search is to the act of the person con- 
ducting a search. It is a defensive 
act but where search has ended and 
the persons conducting the search 
have left the premises, to bring them 
back and to make them do things 
against their will is not an obstruction 
to an act but a compulsion to make 
them act. In this view, the conviction 
and sentence of the appellant Shyam 
Lal Sharma under secs. 342 and 353 
and of appellant Udho Prasad under 
sections 353 and 342 read with sec. 34 
are justified. In so far as their con- 
viction under section 332 is concern- 
ed, the contention of the learned 
Advocate is that the appellants were 
not charged with this offence and, 
therefore, they are entitled to an 
acquittal as they are prejudiced there- 
by- The learned Advocate for the 
Respondent does not insist on this con- 
viction being upheld. In any case as 
we are co i the conviction 
and sentence under the other two sec- 
tions, it is not really necessary to go 
into the legality of the conviction 
under sec. 332. Accordingly, we set 


‘aside the conviction and sentence 


under sec. 332 and confirm the convi- 
ctions and sentence of the appellants 
under sections 342 and 353, Cr. P. C 
The appeal except to the extent indi- 
cated is dismissed. 


Appeal dismissed. 
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AIR 1972 SUPREME COURT 892 
(V 59 C 169) 
(From: Madhya Pradesh)" 
S. M. SIKRI, C. J., A. N. RAY AND 
M. H. BEG, JJ. 

1. The Municipal Corporation 
Bhopal (In C. A. 2004 of 1970), 2. The 
State of Madhya Pradesh (In C. A. 319 
of 1971), Appellants v. Misbahul Hasan 
and others etc., Respondents. 

Civil Appeals Nos. 2004 of 1970 
and 319 of 1971, D/- 1-2-1972. 

(A) Madhya Pradesh Municipal 
Corporation Act (23 of 1956), Sec. 432 
-—— Procedure prescribed under whe- 
ther applhies to a case where what is 
sought to be modified is not a bye-law. 

The procedure in Section 432 is 
only applicable where there is an exis- 
ting bye-law which appears to the 
Government to stand in need of modi- 


- fication or repeal wholly or in part. 


It is only then that the Government 
had to cause its reasons, for entertain- 
ing the opinion that the bye-law in 
question should be modified or repeal- 
ed, to be communicated to the Cor- 
poration. s (Para 11) 


(B) Madhya Pradesh Municipal . 


Corporation Act (23 of 1956), Sec. 433 
— Amendment of rule — Amendment 
effected without rata procedure 
prescribed in Sec. 24, M. P. General 
Clauses Act — Effect — (X-Ref. :— 
M. P. General Clauses Act 1957 (3 of 


. 1958), Sec. 24). 


Alteration in a rule governing age 
of retirement of an employee of the 
Corporation without following the 
procedure prescribed under Section 24 
of M. P. General Clauses Act is 
not a valid alteration. The provisions 
of Section 24 are mandatory. The 
legislative procedure envisaged by 
Section 24 is in consonance with 
notions of justice and fairplay as it 
would enable persons likely to be 
affected to be informed so that they 
may take such steps as may be open to 
them to have the om of a pro- 
posal duly.debated and considered be- 
fore it becomes law.. (Paras 13, 14) 


(C) Constitution of India, Art. 136 
-— Appeal by Special ve — New 
plea — Plea not taken in special leave 
petition — Entertainability. 


*(Misc. Petr. No. 302-o0f 1968, D/- 
-26-8-1970 — Madh-Pra.) 


BP/BP/B5/72/GKC 


ALR 


The plea that the High Court in 
writ petition was wrong in declaring ag 
void the Notification issued by Govern= 
ment without impleading the Govern~ 
ment as a necessary party cannot be 
allowed to be raised at the time of 
hearing of appeal when that plea was 
not taken in the special leave petition 
and especially when the Government in 
spite of opportunity afforded by High 
Court to oppose the writ petition fail- 
ed to do so. (Para 8} 


Mr. C. K. Daphtary, Sr. Advocate, 
(Mr. Rameshwar Nath Advocate, of 
M/s. Rajinder Narain and Co. with 
him), (In C. A. No. 2004 of 1970), and 
Mr. L N. Shroff, Advocate. (In C. A. 
No. 319 of 1971), for Appellants; Mr. 
S. K. Gambhir, Advocate, (for No. 1} 
(In both the Appeals) and Mr. Ramesh- 
war Nath, Advocate of M/s. Rajinder 
Narain and Co. (for No. 2) (In C. A. 
319/1971), for Respondents. 


The following Judgment of the 
Court -was delivered by 


BEG, J.:— These are two Appeals 
by Special leave before us, one by the 
Municipal Corporation, Bhopal, and 
another by the State of Madhya Pradesh 
against the judgment and order of a 
Division Bench of the Madhya Pradesh 
High Court allowing a writ petition 
filed by the Respondent employee of 
the Bhopal Municipal Corporation 
(hereinafter called the ‘Corporation’). 


2. The employee’s case was: He 
was born on Ist July, 1912, appointed 
a Lower Division Clerk in April, 1962, 
promoted as a Upper Division Clerk in 
February, 1964 A general order dated 
21 December, 1967, (Annexure ‘A’) had 
been passed by the Administrator, 
Municipal Corporation, purporting to 
carry out the orders of the Govern- 
ment of Madhya Pradesh which had ` 
decided that the age of compulsory 
retirement of all servants of the 
Corporation, other than Class IV 
servants, should be 55 years. The 
employee was informed of it by a 
communication dated 22nd December, 
1967 (Annexure B). The Municipal 
Corporation of Bhopal, which was: for- 
merly only a Municipal Council, be- 
came a Corporation when provisions 
of the Madhya Pradesh Municipal 
Corporation Act, 1956 (hereinafter re- ` 
ferred to as ‘the Act’) were applied 
to it from 25th August, 1967, by an 
Ordinance the provisions of which were 
then embodied in an Act. Although 
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the petitioner had entered service of 
the Municipal Board of Bhopal, as a 
result of the continuance of the service 
conditions of the employees of the for- 
mer Municipal Board, which has thus 
become a Corporation, the petitioning 
employee was to retire at the age of 
60 as laid down in Notification No. 30 
of 11th November 1947 (An- 
nexure C). But, in 1955, when Bhopal 
was a Part ‘C’ State, the Government 
of Bhopal had issued a notification 
dated 4th February 1955 applying the 
service regulations of Central Govern- 
ment employees in Part ‘© States. In 
this way, the. petitioning employee’s 
correct age of retirement was 58. 
Under the Act of 1956, questions relat- 
fing to service conditions of the em~ 
ployees of the Corporation were to be 
regulated by bye-laws under Sec- 
tion 427 (1-C) (b) of the Act and not 
by rules to be made by the Govern- 
ment. The Government of Madhya 
Pradesh had, however, issued a 
Notification in the Gazette of 22nd 
December, 1967, purporting to reduce 
the age of retirement of first and second 
and third grade employees from 60 
years to 55 years by amending the 


Government Notification No. 30 dated. 


lith November ‘47. It was not clear 
to the petitioning employee whether 
the orders of 21st December, 1967, 
were in pursuance of any Gazette 
Notification or whether they have been 
passed after a proper amendment of 


their bye-laws in accordance with the . 


procedure laid down in Section 432 of 
the Act. In any case, the validity of 
the order of 21st December, 1967, was 
challenged. 


3. The Judgment under appeal 
shows that it was argued on behalf of 
the petitioning employee that the pro- 
cedure laid. down by the Act for 
amending a bye-law was not follow- 
ed. The Madhya Pradesh High Court 
had accepted this contention and re- 
jected the argument, put forward on 
behalf of the Corporation and its Ad- 
ministrator, that the amendment in 
question was governed by the provi- 
sions of Section 433 of the Act. It had 
therefore, quashed the Notification 
dated 22nd December, 1967, which pur- 
ported to have been made in exercise 
of powers vested in the Government 
under Section 432 of the Act, as well 
as an order dated 30th December, 1967, 
(Annexure R-1), 
which reads as follows :— 
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Tepresentation 


the relevant part of | 
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“In pursuance of the Notification 
No. 10678/4251/XVIU-U-IT dated the 
22-12-67, Shri Misbahul Hasan, UDC 
Account Section , who has attained the 
age of compulsory retirement, is here~ 
by sanctioned 120 days Earned Leave 
w.e.f. 1-1-1968 as leave Preparatory to 
retirement. He will stand retired 
w.e.f. 1-5-1968 on expiry of the leave 
sanctioned to him, stated above.” 


4. Mr. Daftary, appearing on 
behalf of the Corporation Appellant, 
has contended that the procedure laid 
down in Section 432 of the Act was 
merely meant to give the Corpora- 
tion concerned an opportunity of put- 
ting forward its views by means of any 
it may like with re- 
gard to any proposal of the Govern- 
ment to modify or repeal any bye-law. 
The learned Counsel submitted that, 
as the Corporation had no objection 
whatsoever to the amendment of the 


‘age of retirement of Class I and II and 


IOL employees, it was not open to the 
petitioning employee to raise any 
objection on the ground that the pre- 
scribed procedure had not been follow~ 
ed. This argument proceeds on the as~ 
sumption that there was already a 
bye-law regulating the age of the re- 
tirement of employees of Classes I, IL 
and ITI of the Corporation, and that the 
Government was purporting to fol- 
low the procedure laid down by Sec- 
tion 432 of the Act in amending that 
bye-law. 


5. We may here reproduce 
the provisions of Section 432 of the 
Act which run as follows: 


“432. Government may modify or 
repeal bye-laws :— 


(1) If it shall at any time appear 
to the Government that any bye-law 
Should be modified or repealed either 
wholly or in part, it shall cause its re- 
asons for such opinion to be communi- 
cated to the Corporation and prescribe 
a reasonable period within which the 
Corporation may make any representa- 
tion with regard thereto which it shall 
think fit. 


(2) After receipt and consideration 
of any such representation or, if in the 
meantime no such representation is 
received, after the expiry of the 
prescribed period, the Government may 
at any time by notification in the 
Gazette, modify or repeal such bye- 
law either wholly or in part. 
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(3) The modification or repeal of 

a bye-law under sub-section (2) shall 
take effect from such date as the 
Government shall in the said notifica- 
tion direct or, if no such date is speci- 
fied, from the date of the publication 
of the said notification in the Gazette, 

_ except as to anything done or suffer- 
oe or omitted to be done before such 

ate”. 


6. It is admitted by both sides 
that, at the relevant time, the powers 
of the Corporation were vested in the 
Administrator under the provisions of 
Section 432 sub-s. (1) of the Act. The 
only question, according to the Cor- 
poration, is whether’ the Administra- 
tor, acting as the Corporation, could 
not forego the right of the Corporation 
to make any representation with 
regard to a proposal of the Govern- 
ment to amend a bye-law. In other 


words, the modification or amendment : 


of a bye-law under Section 432 of the 
Act was a ‘matter of concern only to 
the ‘Government and to:the Corpora- 
tion and to nobody else. ' If, therefore, 
there was any infringement of its 
technical procedural requirements, it 
was only for the Corporation and no- 
body else, according to this contention, 
to raise the objection. The broad pro- 
position put forward before us is that 
the requirements of a procedure in- 
tended for the benefit of a party could 
be dispensed with if that party itself 
chooses that this should be done. It is 
pointed out that the only object of the 
procedure provided by Section 432 was 
that the proposals of the Government 
may be duly considered by the Cor- 
poration so as to enable it to represent 
its views. There was no obligation 
upon the Corporation to make a repre- 
sentation. If the Corporation did not 
choose to make a representation, after 
the Government had sent its reasons 
for its opinion to the Corporation and 
had asked for the representation within 
a prescribed period, the failure of the 
Corporation to make any representation 
would, far from depriving the Govern- 
ment of the power to issue a notifica- 
tion modifying. or repealing a bye-law 
wholly or in part in accordance with 
its opinion, enable it to do so. The 
mere order in which a proposal is 
made and assent to it is given by the 
Corporation, it was urged, should not 

e any difference as there was sub- 
stantial compliance with prescribed 
procedure. 


- ance. Thus, the State 
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7. In the appeal filed on behalf 
of the State of Madhya Pradesh, the 
main contention is that the rule mak- 
ing powers of the Government under 
Section 433 of the Act are very wide 
so that the State could make rules “for 
the purpose of carrying into effect the 


provisions of the Act”. It is urged that. 


the Act imposed a duty and conferred 
a power upon the Corporation to frame 
bye-laws relating to conditions of ser- 
vice of its employees as laid down in 
Section 427 (1-C) (b) of the Act. The 
Government could make a rule if the 
Corporation failed to make a bye-law 
on a subject. The correctness of the 
view of the High Court, that the mat- 
ter did not fall within the purview of 
Section 433 of the Act, was assailed. 


8. Another contention put for- 
ward on behalf of the State of Madhya 
Pradesh was that the petitioning em- 
ployee had not impleaded either the 
State or the Government of the Madhya 
Pradesh, so that a Notification of the 
State Government could not be held 
void without impleading a necessary 
party. We may observe here that this 
ground is not taken in the Special 
Leave Petition of the State of Madhya 
Pradesh by means of which its appeal 
has come up before us. No such objec- 
tion was taken on behalf of the Cor- 
poration in the Special Leave Petition 
filed by it. Nor was any such argu- 
ment advanced on behalf of the Cor- 
poration before the High Court. Para- 
graph 12 of the Special Leave Peti- 
tion filed on behalf of the Corporation 
discloses that the High Court had it- 


- self considered it necessary to hear the 


State Government. It had, therefore, 
given time to the State Counsel, by an 
order dated 16th April, 1970, to file a 
return to the petition of the employee. 
But, the State Counsel had neither fil- 
ed any return nor put in any appear- 
had obtained 
due opportunity to oppose the peti- 
tion, but it had not ‘chosen to do so. 
Therefore, we are unable to entertain 
any such objection at this stage. 


9. Another question attempted 
to be raised before us, by the learned 
Counsel for the State of Madhya Pra- 
desh, was based on assertions which 
were neither made in the High Court 
by any party nor in this Court in the 
two Special Leave Petitions. The sub- 
mission rests on materials sald to exist 
on the records of the State Govern- 
ment which, it was stated, show that 
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the proposal had actually come from 
the Administrator himself, that the 
particular amendment sought be made 
by the Government. If this was the 
correct position, the State Counsel 
should have appeared before the High 
Court and placed the whole record be- 
fore the Court so that the facts which 
had a material bearing on the ques- 
tion, whether the procedure laid down 
by Section 432 of the Act had been fol- 
lowed in substance or spirit or not, 
may be gone into and decided. 

10. The. High Court had pro- 
ceeded on the assumption that the pro- 
cedure laid down in Section 432 of the 
Act was applicable. Learned Counsel 
for the Corporation also made his sub- 
missions primarily on that assumption. 
If that procedure had been really ap- 
plicable, we think that the question 


whether the object of that procedure 


had been served and whether the Cor- 
poration could forego its right to make 
a representation or not would have 
deserved serious consideration pro- 
vided it was supported by evidence 
which disclosed that there was substan- 
ie compliance with Section 432 of the 
ct. 


11. After having heard Coun- 
sel for both sides, we are unable to 
hold that this is a case governed by 
the procedure laid down in Section 432 
of the Act at all. That procedure is 
only applicable where there is an exi- 
sting bye-law which appears to the 
Government to stand in need of modi- 
fication or repeal wholly or in part. It 
is only then that the Government had 
to cause its reasons, for entertaining 
the opinion that the bye-law in ques- 
tion should be modified or repealed, to 
be communicated to the Corporation. 
We are not at all satisfied about 
the exact position of the Ailan 
No. 30 of 1947. It has not been 
shown to us, by references to. the 
relevant records and provisions, that 
this Ailan could be deemed to be 
a bye-law as contemplated by the Act. 
It seems that the Corporation was 
aware of this defect because the main 
argument on behalf of the Corpora- 
tion itself before the High Court was 
that it was a rule made by the Govern- 
ment and not that Section 432 was ap- 
plicable and substantially complied 
with. And, the main argument on be- 


half of the State Government before - 


us now also is that the impugned noti- 
fication is covered by Section 433 of 
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the Act. In view of Section 427 (1-C) 
(b) of the Act, the High Court had held 
that, having regard to the specific pro- 
visions on the subject, the general rule 
making power under Section 433 of 
the Act was inapplicable to the subject- 
matter. 


12. Assuming, however, ‘that 
the modification of the age of retire- 
ment could be made by a rule made 
under Section 433 of the Act and not 
merely by a bye-law, as contemplated 
by the Act, we find that a condition pre- 
cedent for an amendment of a rule has 
not been followed here. Section 433 of 
the Act enacts. “The State Government 
may after -previous publication in the 
Gazette make rules for the purpose of 
carrying into effect the provisions of 
this Act”. Section 24 of the Madhya 
Pradesh General Clauses Act, 1957 
lays down: 


“24. Provisions applicable to mak- 
ing of rules or bye-laws, ete., after 
previous publication. Where, br 
any Madhya Pradesh Act, a power to 
make rules or bye-laws is expressed to 
be given subject to the condition of the 
rules or bye-laws being made after 
previous publication, then the follow- 
ing provisions shall apply, namely:— 

(a) the authority having power to ` 
make the rules or bye-laws shall, be- 
fore making them, publish a draft of 
the proposed rules or bye-laws for the 
information of persons likely to be af- 
fected thereby: 

(b) The publication shall be made 
in such manner as that authority deems 
to be sufficient, or if the condition with 
respect to previous publication so 
requires, in such manner as the Gov- 
ernment ‘prescribes; 

(c) there shall be published with 
the draft a notice specifying a date on 
or after which the draft will be taken 
into consideration; 

(d) the authority having power to 
make the rules or bye-laws; and where 
the rules or bye-laws are to be made 
with the sanction, approval or concur- 
rence of another authority, that autho- 
rity also shall consider any objection or 
suggestion which may be received by 
the authority having power to make 
the rules or bye-laws from any per- 
son with respect to the draft before 
the date so specified; _ 

(e) the publication in the Official 
Gazette of a rule or bye-law purport- 
ing to have been made in exercise of 
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a power to make rules or bye-laws 
after previous publication shall be 
conclusive proof that the rule or bye- 
law has been duly made”. 

13. The legislative procedure 
envisaged by Section 24, set out above, 
is in consonance with notions of justice 
and fairplay as it would enable per- 
sons likely to be affected to be inform- 
ed so that they may take such steps 
as may be open to them to have the 
wisdom of a proposal: duly debated 
and considered before it becomes law- 
This mandatory procedure was also 


. inot shown to have been complied with 
here. 


14. The result is that we are 
unable to hold, on the material on 
record, that a valid alteration in the 
age of retirement of the employee res- 
pondent was made in accordance with 
law. The High Court had not express- 
ed any opinion on the question whe- 
ther the contention of the employee- 
respondent, that his age of retirement 
was the one laid down as 58 for Cen- 
tral Government employees, was cor- 
tect. As no contention had been ad- 
vanced on this question before us and 
none seems to have been advanced on 
it before the High Court, we refrain 
from dealing with it. 


15. The result is that both these 
appeals must fail and are hereby dis- 
missed with one set of costs. 


Appeals dismissed. 


AIR 1972 SUPREME COURT 896 
(V 59 C 170) 

S. M. SIKRI, C. J„ A. N. GROVER, 
A. N. RAY, D. G. PALEKAR AND 
M. H. BEG; JJ. 

Daud Ahmad, Petitioner v. The 
District Magistrate, Allahabad and 
others, Respondents. 

Writ Petn. No. 244 of 1971, D/- 
4-2-1972. 

(A) U. P. emparar) Control oË 
Eent and Eviction Act (3 of 1947), S.T 
— Premises falling vacant—Landlord 
occupying it and informing District 
Magistrate — Occupation by landlord, 
whether unlawful. 

Section 7 does not contain any 
impediment and bar to the landlord 
taking possession of the premises after. 
the tenant has vacated. 
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Where the landlord, who had al- 
ready made an application under R. 6 
of the Rules under the Act for release 
of the premises in his favour for_ his 
personal occupation after it is vacated, 
informed the District Magistrate that 
the premises had been vacated and 
that he moved into the premises par- 
ticularly because the other house 
where he had been staying was un- 
hygienic and in dilapidated condition, 
the landlord cannot be said to be in 
unlawful occupation. (Para 10) 

(B) U. P. (Temporary) Accom- 
modation Requisition Act (25 of 1947), 
S.3 Proviso — Existence of an alterna- 
tive accommodation — Determinatign 
—Subjective opinion of District Magis- 
trate — Applicability of principles of 
natural justice. (X-Ref: Constitution 
of India, Arts. 226 & 32). 

(Paras 12, 14) 

The application of the doctrine of 
audi alteram partem to the exercise of 
any statutory power depends primari- 
ly on the purpose and provisions of 
the Act. The principle of natural ĵus- 
tice has been applicable to administra- 
tive enquiries or quasi-judicial en- 
quiries. It is the nature of the power 
and the circumstances and conditions 
under which it is exercised that will 
occasion the invocation of the prin- 
ciple of natural justice. AIR 1970 SC 
150, Followed.’ (Para 12) 


Deprivation of property affects 
rights of a person. If under the Requi-~ 
sition Act the landlord is to be depri- 
ved of the occupation of the premises 
the District Magistrate has to hold an 
enquiry in order to arrive at an opi- 
nion that there exists alternative ac- 
commodation for the landlord or the 
District Magistrate is to provide al- 
ternative accommodation. The opinion 
as to alternative accommodation is 
not an impersonal obligation. It is a 
determination of a fact. The District 
Magistrate has to arrive at the opinion 
on the existence of facts by ares 
an enquiry and not on turning th 
idea within himself without giving the : 
petitioner any say in the matter. 
Hence the principle of audi alteram 
partem -is attracted. (Paras 13, 14) 

Where the District Magistrate 
does not hold an enquiry and fails to 
comply withthe principles of natural 
justice in arriving at an opinion that - 
alternative accommodation exists for 
the landlord, the order of requisition 
is illegal and unwarranted. 
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Mr. V. M. Tarkunde, Sr. Advo- 
cate, (M/s. K. L. Hathi and P. C. 


Kapur, Advocates, of M/s. Hathi and 


Co., with him), for Petitioner; Mr. G- 
N. Dikshit, Sr. Advocate, (Mr. O. P. 


. Rana, Advocate with him), for Respon- 


dents Nos. 1 and 2. 
_ The following Judgment of the 
Court was delivered by 

RAY, J«— This is a writ petition 
challenging the order dated 11 -July, 
11971 made by the District Magistrate, 
Allahabad under section 3 of the U. P. 
(Temporary) Accommodation Requisi- 
tion Act, 1947 (hereinafter referred to 
as the Requisition Act) whereby the 
petitioner’s premises 1-A Beli -Road, 
Allahabad was requisitioned for the 
residence of Mr. Justice D. S. Mathur 
for a period of “three years or earlier 
if the purpose is exhausted”. — 

The order further recited 


; 2. 
“I am further satisfied that the said 
. accommodation is not being occupied 


by any tenant and the owner who is 
said to be in possession of the same is 
living in his own house No. 101/108 
Katra Bakhtiari, Allahabad and so’ no 


alternative accommodation shall have - 


to be provided to him”. 

3. The petitioner owns premi- 
ses 1-A Beli Road, Allahabad herein- 
after called the Beli Road premises. 
Prior to the impeached order the Belt 
Road premises had been in the occu- 
pation of Mr. Justice Oak of the Al- 
lahabad High Court since the year 
1955 and prior thereto from the year 
1950 when he was the District Judge, 
sey saa 

The petitioner was living ati 
101/108 Katra Bakhtiari, Allahabad. 
That house is alleged to be situated in 
avery congested area and is unhygenic 
because of its situation near a muni-~ 
cipal drain. The petitioner further al- 
Teged that the health of the members 
of the petitioner’s family suffered be- 
cause of the condition of the house. 
According to the petitioner, the house 
also required reconstruction which 
u cost approximately Rs. 40,000. 

Mr. Justice Oak retired as 


i Chie? Justice of Allahabad High Court 
fn the month of May, 1971. The peti-. 


tioner in the month of November, 1970 
made an application to the District 
Magistrate under the U. P. (Tempo- 
rary) Control of Rent and Eviciton 
Act, 1947 (hereinafter called the Evic- 
tion Act) for release of the Beli Road 

s in his favour after the same 


' premise 
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-is why the petitioner’s 


would be vacated by Mr. Justice Oak. 
The application was under Rule 6 
of the Rules under the Eviction 
Act. It was made in view of 
the fact that the Chief Justice of Al- 
lahabad High Court would retire in 
the month of May, 1971. The petitioner 
also gave an undertaking that he would 
vacate the other house 101/108 Katra 
Bakhtiari and the same could be 
allotted to any other person. By an 
order dated 3 May, 1971‘the District 
Magistrate rejected the application of 
the petitioner. It may be stated here 
that the Chief Justice of Allahabad 
had recommended the petitioner’s ap- 
plication for release of the accommoda- 
tion. 

6. The petitioner thereafter 
filed a representation under S. 7-F of 
the Eviction Act against the order of 
refusal to release the accommodation. 
The State Government on 6 May, 1971 


- further stayed all proceedings for al- 


lotment in respect of Beli Road pre- 
mises. After the Chief Justice of Al- 
Jahabad vacated the premises in the 
month of May, 1971 he delivered pos- 
session to the petitioner who moved 
into the premises and was then in 
actual occupation of the Beli Road 
premises. The petitioner informed the 
Rent Controller and Eviction Officer, 
Allahabad that the Chief Justice of 
Allahabad had vacated the Beli Road 
premises and given possession thereof 
to the petitioner and the petitioner 
was in occupation of the same. 


OL On 8 July, 1971 (sic) the 
District Magistrate passed an order 
of requisition of the .Beli Road 
premises. This order is challeng- 
ed on these grounds. First,- no 
notice of . enquiry was given to 
the petitioner nor was any enquiry 
made whether suitable alternative ac- 


- commodation existed for the needs of 


the petitioner. Secondly, no provision 
was made for suitable alternative ac- 
commodation of the petitioner because 
the petitioner had stated that the ac- 
commodation at 101/108 Katra Bakh- 
tiari was not fit for habitation and that 
whole family 
was residing at 1-A, Beli Road, Al- 
lahabad. Thirdly, it was said that the 
petitioner had a fundamental right to 


-hold property and he was deprived of 


it without being heard and without 
being given an opportunity of redress- 
ing his grievances before the property 
was requisitioned. 
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8. The entire controversy in 
this case turns on the second proviso 
to section 3 of the 
The first proviso is not set out because 
it is not material. The relevant provi- 
sions in section 3 are as follows: 

“Power of requisition:— If in the 
opinion of the District Magistrate it is 
necessary to requisition any accom- 
modation for any public purpose he 
may, by order in writing, requisition 
such accommodation and may direct 
that the possession thereof shall be 
delivered to him within such period as 
may be specified in the order, provi- 
ded that the period so specified shall 
not be less than 15 days from the date 
of the service of the order; x 

.. 


Provided further that no accom- 
modation which is in the actual oc- 
cupation of any person shall be requi- 
sitioned unless the District Magistrate 
is further of the opinion that suitable 
alternative accommodation exists for 
his needs or has been provided to him”. 

9. Counsel on behalf of the 
State contended that the proviso was 
not applicable inasmuch as the requi- 
sitioned premises was not in the actual 
occupation of the petitioner. That 
submission is unacceptable. The affi- 
davit evidence of the petitioner is that 
the petitioner was in occupation of 
the Beli Road premises after Chief 
Justice Oak had vacated the premises. 
The State did not deny the fact of oc- 
cupation of the Beli Road premises 
by the petitioner, The impeached order 
of requisition also recited that the 
petitioner was said to be in possession 
of the Beli Road premises. The State 
however contended it to be unlawful 
occupation. It is indisputable that the 
petitioner was in possession of the 
Beli Road premises. Chief Justice Oak 
vacated the premises in the month of 
May, 1971. The petitioner was the 
owner. Chief Justice, Oak therefore 
surrendered possession to the owner 
who accepted it. The petitioner went 
finto actual residence at the Beli Road 
premises, 

10. Counsel on behalf of the 
State relied on section 7 of the Evic- 
tion Act in support of the contention 
that the District Magistrate was to 
control letting of premises and unless 
an order was made by the District 
Magistrate the petitioner could not get 
into possession. That is totally mis- 
reading section 7 of the Eviction Act. 


Requisition Act. 


Section 7 indicates that both the land- 
lord and the tenant shall give notice of 
the vacancy of the premises after ac- 
commodation becomes vacant by the 
tenant ceasing to occupy or the tenant 


vacating it or when there is release . 


from requisition. Section 7 (2) states 
that the District Magistrate may 
require a landlord to allot or not to 
allot to any person any occupation 
which is or has fallen vacant. Sec- 
tion 7 does not contain any impedi- 
ment and bar to the landlord taking 
possession of the premises after the te- 
nant has vacated. The petitioner in- 
formed the District Magistrate that 
the premises had been vacated and 
that the petitioner moved into the 
premises particularly because the other 
house where the petitioner had been 
staying with his family was unhygenic 
and in dilapidated condition. It is also 
noticeable that the petitioner made an 
application under rule 6 of the Evi- 
ction Act to the District Magistrate 
to permit the petitioner to occupy the 
premises for his personal occupation 
inasmuch as it was needed by the peti- 
tioner. Therefore the petitioner could 
ve be said to be in unlawful occupa- 
n. 


11. The petitioner was in actual 
occupation of the premises. The ques- 
tion therefore is whether the second 
proviso to section 3 of the Requisition 
Act required that any notice of en- 
quiry was to be given to the petitioner 
or that any enquiry was to be made 
by the District Magistrate as to whe- 
ther suitable alternative accommoda- 
tion existed for the petitioner or whe- 
ther alternative accommodation should 
be provided. On behalf of the State it 
was submitted that the opinion ‘of the 
District Magistrate that alternative ac- 
commodation existed or had- been pro- 
vided was the subjective opinion of 
the District Magistrate. The District 
Magistrate could not form an opinion 
by imagination. Opinion is to be form- 
ed on certain facts. The existence of 
an alternative accommodation is a 
matter of fact. The District Magis- 
trate had to form an opinion that alter- 
native accommodation existed. This 
could not be done without ascertain- 
ment of facts and investigation into 
the question. 

12. The application of the doc- 
trine of audi alteram partem to the 
exercise of any statutory power de- 
pends primarily on the purpose 


= 
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provisions of the Act. This Court 
In A. K Kraipak v.. Union of 
India, (1970) 1 SCR 457. = (AIR 1970 
SC 150) in dealing with the pre- 
paration of a selection list for ap- 
pointment of officers to the Indian 
Forest Service said that one of 
the purposes of the rule of natural 
flustice was to prevent miscarriage. of 
justice. The principle of natural jus- 
tice has been applicable to administra- 
tive enquiries or quasi judicial en- 
quiries. It is the nature of the power 
and the circumstances and. conditions 
under which it is exercised that will 
occasion the invocation of the princi- 
ple of natural justice. Deprivation of 
property affects rights of a person. If 
under the Requisition Act the petitioner 
was to be deprived of the occupation of 
the premises the District Magistrate 
had to hold an enquiry in order to 
arrive at an opinion that there existed 
alternative accommodation for the 
petitioner or the District Magistrate 
was to provide alternative accommoda- 
tion. The petitioner had made specific 
request to remain in occupation of 
the Beli Road premises on the ground 
that the other house was inadequate 
and insanitary. The District Magis- 
trate could decide only after due en- 
quiry and investigation on materials 
whether any alternative accommoda- 
tion existed. 


13. Alternative accommodation 
will have to be alternative to the ac- 
commodation of which the petitioner 
is in actual occupation. It is incom- 
prehensible as to how the District 
Magistrate could in the order of requi- 
sition state the fact that because the 
petitioner was living in the other house 
no alternative accommodation was to 
be provided. 


14. The existence of alterna- 
tive accommodation is something the 
having of which can be ascertained. 
It will not be correct to say that with- 
out holding an enquiry and giving an 
opportunity to the petitioner in that 
behalf the District Magistrate will be 
in a position to ascertain as to whe- 
ther alternative accommodation for 
the petitioner exists. The existence of 
an alternative accommodation is a 
controversy which has to be determin- 
ed by the District Magistrate. The de- 
termination is necessary for correcting 
or contradicting any relevant state- 
ment prejudicial to the view express- 
ed either by the District Magistrate or 
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the petitioner. That is why the prin- 
ciple of audi alteram partem is attract- 
ed. The opinion as to alternative ac- 
commodation is not an impersonal 
obligation. It is a determination of 
a fact. The District Magistrate has 
to arrive at the opinion on the exist- 
ence of facts by holding an enquiry 
and not on turning the idea within 
himself without giving the petitioner 
any say in the matter. The District 
Magistrate did not hold an enquiry and 
failed to comply with the principles 
of natural justice by finding out the 
requisite condition to the exercise of 
his powers that alternative accom- 
modation existed for the petitioner. 
The order of requisition is illegal and 
unwarranted. 


15. For these reasons, the peti- 
tioner Is-entitled to succeed. There 
will be an order quashing the order 
of requisition of the Beli Road pre- 
ei The petitioner’ is entitled to 
costs. 


Petition allowed. 


AIR 1972 SUPREME COURT 899 
(V 59 C 171) | 
(From: Bombay)* 
K. S. HEGDE AND P. JAGAN- 
MOHAN REDDY, JJ. 
Himalaya House Co. Ltd. (In both 
the Appeals), Appellant v. The Chief 
Controlling Revenue Authority and 
another (In both the Appeals), Res- 
pondents. 


Civil Appeals Nos. 660 of 1967 and 
58 of 1972, D/- 1-2-1972. 


(A) Deed — Construction — Incor- 


poration in a document terms and con- 


ditions of other documents — Cvl. 
Ref. No. 6 of 1959, D/- 12-8-1964 (Bom) 
Reversed. (Para 9) 


- Mere reference to some earlier 
transactions in a document does not 
amount to an incorporation in that 
document, of the terms and conditions 
relating thereto. Before the terms 
and conditions of an agreement can be 
said to have been incorporated into 
another document, the same must 
clearly show that the parties thereto 
intended to incorporate them. 

(Para 9) 


* (Civil Ref. No. 6 of 1959, D/- 12-8- 
1964 — Bom) 
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(B) Stamp Act (1899), S. 27 — 
Failure to set forth consideration tru- 
ly and fully — Remedy, — (Cvl. Ref. 
No. 6 of 1959, D/- 12-8-1964 (Bom). 
Reversed. (Para 10) 
= (C) Stamp Act (1899), Art. 23 — 
Value of consideration —- Computation 
— Relevant matters — Cvl. Ref. No. 6 
of 1959, . D/- 12-8-1964, (Bom) Re- 
versed. (Paras 9, 10, 11, 12) 

It is true that S. 27 req 
parties to a document to set forth in 
the document fully and truly the con- 
sideration (if any) and all other facts 


and circumstances affecting the charge- | 


ability of that document with the duty 
or the amount of the duty with which 
it is chargeable. But a failure to com- 
ply with the requirements of that sec- 


tion is merely punishable under S. 64.. 


No provision in the Stamp Act em- 
powers the Revenue to make an inde- 
pendent inquiry of the value of the 
property conveyed for determining the 
duty chargeable. ` (Para 10) 

For the purpose of Art. 23 the 
value of consideration must be taken 
to be one as set forth in the convey- 
ance deed. The question whether for 
the purpose of determining value of 
the consideration the Revenue must 


have regard only to what the parties. | 


to the instruments have elected to 
state the consideration .to be, or that 
it can also consider the’ value of the 
consideration as disclosed upon an exa- 
mination of the terms of the instru- 
ment as a whole left open. (1889) ILR 
16 Cal. 432 and (1903) ILR 27 Bom. 
279 and AIR 1922 All 82 (2) (FB) and. 
AIR 1960 Pat 210 and AIR 1964 Andh 
Pra 43 (SB), Approved., (Paras 9, 10): 

A person obtained a land on lease 
from the Government and constructed! 
a building consisting of several flats, 
offices and shops. Under various 
agreements he assigned the right of 
occupation in those flats ete. to seve- 
ral persons. The occupants formed a 
company under the Companies . Act. 
The lessee executed an assignment 
deed whereby he assigned all his rights 
in the land in favour of the Company 
for “No consideration”. 

Held, assignment deed was govern~ 
ed by Art. 23 and its consideration 
was “no consideration” as mentioned 
in the document itself. Merely because 
the document referred to the earlier 
agreements executed between the les- 
see and the occupants: the considera- 
tion of the assignment deed could not 


uires the ` 


ALE 


be deemed to be the total amounf 
received by the lessee earlier. Cvl. 
Ref. No. 6 of 1959, D/~ 12-8-1964 ca 
Reversed. (Paras 11, 12 
Cases Referred: Chronological Parag 
(1964) AIR 1964 Andh Pra 43 

(V 51)=ILR (1964) Andh Pra 

1 (SB), Bharpet Mohammad 
‘ Hussain Saheb v. Dist. Regis- 

trar, Kurnool 10 
(1960) AIR 1960 Pat 210 (V 47)= 

ILR 39 Pat 228, Sitaram Kama- 

lia v. State of Bihar 10 
{1922) AIR 1922 All 82 (2) (V 9)= 

ILR 44 All 339 (FB), In the mat- 

re of, Muhammad Muzaffar - 


(1$03) ILR 27 Bom 279 = 5 Bom 
LR 28, Sakharam Shankar v. _ 
Ramchandra Babu Mohire 16 

(1889) ILR 16 Cal 432, Raman 
Chetty v. Mahomed Ghouse . 10 


Mr. S. T. Desai, Sr. Advocate, (Mr. 


16 


P. C. Bhartari, Advocate and M/s. J. B. 


Dadachanji, O. C. Mathur and: Ravin~ 
der Narain Advocates of M/s. J. B. 
Dadachanji and Co. with him), for 
Appellant (In both the’ aren: 
Mr. V. S. Desai Sr. Advocate (Mr. B. 

D. Sharma, Advocate with him), for 
Respondent No. 1 (In both the Appeals). 


The following Judgment of ‘the 
Court was delivered by 


HEGDE, J.:— Both these appeals, 
the former by certificate and the later 
by special leave arise from the deci- 
sion of the High Court of Bombay in 
a reference under section 54 of -the 
Bombay Stamp Act. 

2. When Civil Appeal No. 660 
of 1967 came up for hearing on a pre- 
vious occasion, objection was raised as 
to the maintainability of the appeal on 
the ground that the High Court was 
not competent to grant a certificate in 
the case under Art. 133 of the Consti- 
tution. At that ‘stage, the appellant 
sought an adjournment ofthe appeal so 
as to enable it to move this Court for 
special leave against the impugned 
decision. That prayer was allowed by 
this Court. Thereafter the appellant 
sought and obtained special leave of 
this Court to appeal against the deci- 
sion in question. Hence Civil Appeal 
No. 58 of 1972 came to be filed. In 
view of this appeal, we may now pro- 
ceed on the basis that Civil Appeal No. 
660 of 1967 stands withdrawn and the 
same is disposed of accordingly. Here- 
after we shall only deal with Civil 
Appeal No. 58 of 1972. 
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3. The facts leading up to this - 
appeal are as follows: 


On November 18, 1950, plot No. 
79 at Palton Road, Bombay, admeasur- 
ing about 1,368 square yards was leas- 
ed by the Government of Bombay for 
a period of 999 years from June 26, 
1942 to one Lily Investment Corpora- 
tion Ltd. On December 11, 1950, the 
said Lily Investment Corporation Ltd: 
gave a sub-lease of the said plot of 
land to Uttamchand Tulsidas for a 


term of 999 years (less one day), from ` 


June 26, 1942. Thereafter Uttamchand 
constructed a building called ‘“Hima- 
laya House” on that plot consisting 
of several flats, shops and offices. 
Under various agreements, he appears 
to have assigned the right of occupation 
in those flats, shops and offices to 
several persons. One such agreement 
was with one Motiram Shewarama Val- 


` licha. That was in respect of one flat. 





That agreement is in the record. As 
the High Court has placed consider- 
able reliance on that document, it is 
necessary to quote the relevant clauses 
therein viz. 2, 5 and 16. Those clauses 
read thus: 


"2. That the Party hereto of the 
Second Part hereby agrees to acquire 
the block bearing No. 12 on the 
ground floor of the said building for 
the total sum of Rs. 10,000 (Rupees 
ten thousand only). 


5. That the possession of the said 
block shall be delivered to the party 
hereto of the Second Part provided 
all the amounts due under this agree- 


ment and particularly indicated in - 


condition No. 3 hereof are paid by the 
party hereto of the Second Part to 
the Party hereto of the First Part 
and upon the delivery of such posses- 
sion the party hereto of the Second 
Part shall be entitled to the use and 
occupation of the said block without 


. hindrance provided ` nevertheless that 


nothing contained in these pre- 
sents shall be construed as a demise in 
law of the said leasehold lands or any 
part thereof or the buildings thereon, 
such demise to take place only upon 
the transfer’ by a formal conveyance 
to a Co-operative Society or Incorpo- 
rated body to be formed as hereinafter 
agreed. 


16. That the party hereto of . the 
First Part shall form a co-operative 
society or any other incorporated body 
recognised in law and the party here- 


_Indian Companies Act, 1913. 
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to of the Second Part shall join such 
co-operative era A or any other in- 
corpcrated body. The party hereto of 
the First Part agrees to convey trans- 
fer or assign to the said society or any 
other incorporated body as the case 
may be the aforesaid lands and build- 
ings provided that the costs and ex- 
penses in connection with the requisi~ 
tion of such society or incorporated 
body,.as well as the costs of preparing, 
approving, engrossing and stamping 
the Assignment. Transfer, or Deed of 
Conveyance required to be executed 
by the party hereto of the First Part 
shall be borne by such society, or the 
reo body as the case may 


4. On June 28, 1955, the appel- 
lant company was incorporated and 
registered under the provisions of tha 
On De- 
cember 30; 1955, Uttamchand purport- 
ed to assign all his rights ‘in the build- 
ing to. the appellant company under a 
deed. In the preamble to that Deed 
after tracing Uttamchand’s title to the 
property, it is recited “And whereas 
the Assignee Company has been form- 
ed for the better administration of 
the said building and for the protection 
of the interests of the persons occupy- 
ing flats, offices and shops therein ‘and 


. whereas the Assignor has agreed to 


assign to the Assignee all his interests 
in the said piece of land and building.” 
Clause 1 of that Deed provides as 
under: — 


“I. The Assignor (i.e. Respondent 
No. 2) doth hereby for no considera- 
tion assign intothe Assignee (i.e. the 
Appellant Company) all that the piece 
of land comprised in the ‘before recited 
Lease together with the buildings and 
erections now standing and being there~ 


‘on together with all rights easements 


and appurtenances thereto belonging 
and together with all the right, title 
and interest whatever of the Assignor 
in the building known as Himalaya 
House except and reserved as in the 
before recited Lease more particular- 
ly mentioned to hold the same unto 
the Assignee or all the residue now 
unexpired of the term of years grant- 
ed by the before recited Lease sub- 
ject to the rent reserved by and to the 
Agreements covenants and conditions 
contained in the before recited Lease 
henceforth on the part of the Assign- 
ee to be paid observed and perform~ 
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The said document bore a stamp of 
annas 12 only. When the same was 
presented for registration, the Sub- 
Registrar of Bombay impounded the 
same and sent it to the Assistant 
Superintendent of Stamps, Bombay- 
That officer by his letter dated June 
26, 1956 informed'the appellant com- 
pany that “as it was formed of and 
for the persons who had purchased the 
flats in the building, the real consi- 
deration for the Assignment was made 
up partly of what was paid by the 
flat holders and the status of the ap- 
pellant company was that of the nomi- 
nee of the flat holders .so far as the 
Assignment was concerned”. He fur- 
ther stated that in the absence of any 
mention of consideration in the docu- 
ment, the then value of the premises 
was an index of the consideration. He 
purporting to act under section 40 of 
the Indian Stamp Act, determined the 
stamp duty at Rs. 95,997/- after valu- 
ing the building at : Rs. 16,00,000/-. 
Further he imposed a penalty of 
Rs. 20,000/-. He called upon the ap- 
pellant company to pay the stamp 
duty as well as the penalty. On receipt 
of that communication, the appellant 
company applied to the Chief Con- 
trolling Revenue Authority to revise 
the order of the Assistant Superinten- 
dent of Stamps or in the alternative 
refer the matter to the High Court for 
its opinion Thereafter the Chief Con- 
trolling Revenue Authority made the 
reference referred to earlier to the 
High Court. He submitted two ques- 
aoe for the opinion of the High Court 


(1) Whether Himalaya House Co. 
Ltd. the Assignee in the Assignment 
dated 30th December 1955 is the nomi- 
nee of the several flat holders who 
have purchased the flats in the Hima- 
laya House and whether the Assign- 
ment in question is a Conveyance or 
a sale for a price which has passed 
from the hand of the flat holders long 
before the date of assignment. 


(2). Whether it was competent to 


the Assistant Superintendent of 
Stamps, under section: 40 of the Indian 
Stamp Act, 1899 (now section 39 of 


the Bombay Stamp Act, 1958) to go 
beyond the terms of the document 
when it is mentioned in the document 
that no consideration is passed and 
assess the stamp duty in the manner 
mentioned by him in. his order dated 
the 26th June 1956.”. 


A. LR 


The matter came up for hearing be- 
fore a bench of three Judges of the 
Bombay High Court presided over by 
the learned Chief Justice. At the 
hearing, the learned Judges opined 
that the questions submitted by the 
Chief Controlling Revenue Authority 
were not appropriate and, therefore, 
they recast those questions as follows: 

1. Under which article in Sche- 
dule I to the Stamp Act should the 
Assignment Deed in question be 
Stamped? 

-2. If Article 23 applies in this case, 
what is the consideration for the As~ 
signment Deed?” 

All the Judges unanimously held that 
the Article applicable to the case is 
Article 23 in the First Schedule to the 
Indian Stamp Act, which will be here- 
inafter referred to as ‘the Stamp Act”. 
But while answering the second ques- 
tion, the learned Chief Justice and 
Naik, J. opined that “the considera- 


tion for the Assignment Deed is the . 


total amount which was payable to 
the Assignor Tulsidas under the 
agreements between him and the per- 
sons to whom he had, under those 
agreements, given the right to occupy 
the flats, offices and shops in the 
building. iy But Mody, J. differed from 
his colleagues and came to the con- 
clusion that “the consideration is as 
menioned in the Deed of Assignment it- 
self ie. no consideration.” 


5. All the Judges unanimous- 
ly came to the conclusion that the 


consideration _mentioned in the docu- ` 


ment is This conclusion is 
obvious because Cl. 1 of the Assignment 
Deed says that the Assignor assigns 
his rights ‘for no consideration’. AL 
of them were also unanimous in their 
conclusion that for finding out the 
consideration, the concerned autho- 
rities (who will be hereinafter refer- 
red to as ‘Revenue’) cannot travel out- 
side the docurnent; it should be ‘as 
set forth therein’, But the majority 
took the view that the Revenue was 
not bound to accept the quantum of 
consideration mentioned in the docu- 
ment; it could determine the same 
by taking into consideration the facts 
available from the impounded docu- 
ment. They further held that the im~ 
pounded document incorporates into 
itself the various agreements entered 
into between Uttamchand and the 
various persons to whom he had as~ 
signed certain rights in respect of flats, 
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offices and shops  feferred’ to 
earlier. In their view, the con- 
sideration paid by those persons to 
Uttamchand formed part of the consi- 
deration for the Assignment Deed in 
question. Naik, J. went a little further 
and held that alternatively the Deed 
in question can be considered as a 
“sift”? under Article 33 of Schedule I 
to the Stamp Act. Mody, J. opined 
that there is no basis to hold that the 
agreements entered into between 
Uttamchand and the various persons 
to whom the flats, offices and shops 
had been assigned were similar to the 
agreement entered into between him 
and Motiram Shewarama Vallicha. 
He held that on the basis of the 
material before the Court, it was not 
possible to come to the conclusion 
that they had entered into agreements 
with Uttamchand similar to the agree- 


ment entered into between Uttam- 
chand and Motiram Shewarama. 
Vallicha. He further held that on a 


plain reading of the Assignment Deed, 
it is not possible to come to the ‘con- 
clusion that the terms and conditions 
in the agreements entered into by 
Uttamchand with those to whom he 
had assigned flats, offices and shops, 
were incorporated into the Assign- 
ment Deed. 

6. | None of the Judges upheld 
the conclusion of the Assistant Superin- 
tendent of Stamps that the appellant 
company is a nominee of the persons 
to whom the flats, offices and shops 
had been assigned; nor did they agree 
with his conclusion that if in a do- 
cument,' the value of the rights as- 
signed is not mentioned, it is permis- 
sible for the Revenue to assess their 
value independently. 

7. The contention that the ap- 
pellant company is a nominee of the 
various persons to whom flats, offices 
and shops had been assigned was not 
pressed before us, nor was it urged 
before us that the Revenue is com- 
petent to make an independent assess- 
ment of the value of the right assign- 
ed. 

8. Though at one stage, it 
was feebly suggested that the Deed of 
Assignment may be considered asa gift 
but that contention was not elaborat- 
ed: nor do we see any merit in that 


contention because in the first place,. 


it does not purport to be a gift; second- 
ly, the valuation of “gift” under Arti- 
cle 33 of the First Schedule has to be 
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made on the same basis as the valua- 
tion of a “conveyance” under Arti- 
cle 23 of that Schedule. Article 33 
specifically says that the duty pay- 
able on a gift déed will be “same as a 
conveyance for a consideration equal 
to the value of the property as set 
forth in such instrument.” 

9. For the purpose of this case, 
we shall proceed on the assumption, 
without deciding, that the charging 
words in Article 23 of the Stamp Act 
“where the amount or value of the 
consideration for such conveyance as 
set forth therein” do not mean that 
the Revenue must have regard only 


-to what the parties to the instruments 


have elected to state the consideration 
to be, but the duty must be assessed 
upon the amount or value of the con- 
sideration for the transfer as disclosed 
upon an examination of the terms of 
the instrument as a whole. We are 
of the opinion that the learned Chief 
Justice and Naik, J. were not justi- 
fied in holding that the Deed of As- 
signment incorporates into itself the 
various agreements entered into be- 
ween Uttamchand and the persons to 
whom he assigned flats, Offices and 
shops. The only reference to those 
persons in the Deed of Assignment is 
in the preamble wherein it is stated 

“AND WHEREAS the  Assignor 
having erected a building known as 
Himalaya House on the said piece of 
land had granted to certain persons 


the right to occupy flats, offices and 
shops in the said building. 
AND WHEREAS the Assignee 


Company has been formed for the 
better. administration of the said 
building and for the protection of the 
interests of the persons occupying the 
flats, offices and shops therein.” : 


These clauses merely refer to the 
earlier transactions. They do not in- 
corporate into the Assignment Deed 
the earlier agreements with the per- 
sons referred to therein. Mere re- 
ference to some earlier transactions in 
a document does not amount to an 
incorporation in that document, of the 
terms and conditions, relating thereto. 
From the language used in the Assign- 
ment Deed, it is not possible to come 
to the conclusion that the terms 
and conditions of the earlier trans- 
actions have been made a part of that 
Deed. Further barring one parti- 
cular agreement other agree- 
ments were not before the Court. 
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Therefore, it is not possible to know 
what the terms and conditions of 
those agreements were. Before the 
terms and conditions of an agreement 
ean be said to have been incorporated 
into another document, the same must 
clearly show that the parties there- 
to intended to incorporate them. No 
such intention is available in this 
10. It was urged that in view 
of Section 27 of the ‘Stamp Act, it 
was permissible for the Revenue to look 
înto the terms and conditions of the 
agreements entered into by Uttamchand 
with the various persons to whom he 
had assigned flats, offices and shops, 
particularly in view of the fact 
that the impounded document makes re- 
ference to those agreements. We are 
not able to accept ‘that contention. 
Section 27 prescirbes that “The con- 
sideration (if any) and all other facts 
and circumstances affecting the charge- 
ability of any instrument - with duty, 
or the amount of the duty with which 
it is chargeable shall be fully and 
truly set forth therein.” It is true 
that in view of this provision, the 
parties to a document are required to 
set forth in the document fully and 
truly the consideration (if any) and 
all other facts and circumstances 
affecting the chargeability of that do- 
cument with the duty or the amount 
of the duty with which it is charge- 
able. Buta failure to comply with the 
requirements of that section is mere- 
ly punishable under Section 64 of the 
Stamp Act. No provision in the Stamp 
Act empowers the Revenue to make 
an independent inquiry of the value 
of the property conveyed for deter- 
mining the duty chargeable. Arti- 
cle 23 is the Article that governs the 
charging of stamp duty on ‘conve- 


yance.” That Article to the extent 
relevant for our present purpose 
reads: 

: “23. -Conveyance (as defined by 
Section 2 (10)) not being a transfer 
charge or exempted under Sec- 
‘tion 52 — Where the amount or value 
of the consideration. for such .con- 


? 


vevance as set forth therein............ 
This Article has.come up for consi- 
deration before various High Courts on 
a number of occasions. In Rama 
Chetty v. Mohamed Ghouse, (1889) ILR 
16 Cal 432 the Calcutta High Court held 
that in determining whether a do- 
cument is sufficiently stamped for the 
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purpose of deciding upon its admis- 
sibility in evidence, the document it- 
self as it stands, and not any collateral 


look at the instrument 
as it stands. A Full Bench of the 
Allahabad High Court in the matter 
of Muhammad Muzaffar Ali, ILR 44 
All 339 = (AIR 1922 All 82 (2)) (FB) 
held that if in a deed of gift the value 
of the property dealt with is not set 
forth, the deed does not require any 
stamp, and it. is not within the com- 
petence of the Collector to have the 
said property valued in order to assess 
the duty payable. If however the 


value of the property is intentionally ` 


‘omitted with a, view to defraud the 
Revenue, a prosecution will lie under 
Section 64 of the Stamp Act. A divi- 
sion Bench of the Patna High Court 
in Sitaram Kamalia v, State of 
Bihar, ILR 39 Pat 228 = (AIR 1960 
Pat 210) held that the Collector had 
no power under Section 40 of the 
Stamp Act to embark’ upon an inquiry 
with regard to the market value of the 
properties covered by the document 
and require the payment of further 
stamp duty in accordance with his 
finding as to valuation and, therefore, 
that the impugned orders of the 
Collector, Commissioner and’ the Board 
were ultra vires and were liable to be 
set aside under Article 227 of the Con- 
stitution. Therein the Court was con- 
sidering the scope of Section 58 of the 
Stamp Act which requires that an 
instrument of settlement should be 
stamped with the same duty as a bond 
“for a sum equal to the amount or 
value -of the property settled as set 
forth in such settlement.”-. The Court 
observed that -the words “as set 
forth in- the settlement” in the sec- 
tion refer back to the word “value” 
and not to the words “property settl- 
ed”. Recently the same view was 
taken by the Andhra Pradesh High 


Court in Bharpet Mohammad Hussain - 


Sahib v. District Registrar, Kur- 
nool, ILR (1964) Andh Pra 1 = 
(AIR 1964 Andh Pra 43) (SB). No de- 
cision taking a contrary view was 
brought to our notice. The question 
arising for decision in this case is 


| 
Ka 





| 


| 





1972 


settled by stare decisis. We are en- 
tirely in agreement with the view 
expressed in those decisions. Even if 
we had been inclined to place a diff- 
erent interpretation on Article 23, 
we would have hesitated to do so in 
view of the long line of decisions to 


some of which we have already made - 


reference. The Legislature may have 
had good reasons for not empowering 
the Revenue to make an independent 
inquiry as regards the valuation of the 
right sought to be assigned. 

M1. Under any circumstance, 
there was no basis to hold that the 
consideration for the impounded Deed 
© lis the total amount received by Uttam- 
chand under the agreements. entered 
into between him and the persons to 
whom he had assigned certain rights 
in the flats, offices and shops in the 
building. Those persons had an in- 
dependent right of their own. Their 
rights did not flow from the impound- 
ed Assignment Deed. Whether the title 
obtained by them was perfect or not 
there is no denying of the fact they had 
acquired valuable rights even before 
the impounded Deed was executed. 

12. For the reasons mentioned 
above, we- allow this appeal and in 
place of the answers given by the 
High Court, we answer the question 
PREP by that Court thus: - 

“J. The Article applicable in this 





dule to the Stamp Act, and © 
2. the consideration is as mention- 
- edin the Deed of Assignment itself 
Le. no consideration.” 
1 The. first respondent shall 
pay the costs of the appellants in 
| - Civil Appeal No. 58 of 1972. There 
‘will be no order as to costs in Civil 
‘Appeal No. 660 of 1967. 
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ease is Article 23 in the First Sche- . 


Appeal allowed. 


_ the 
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Contempt of Courts Act (1952), 
Sec. 3 — Criminal complaint against 
Police Officer — Police Officer arrest- 
ing complainant and his witnesses 
with object of stifling prosecution — 
Is guilty of gross contempt of Court — 
(X-Ref. :— Penal Code (1860), Ss. 172 
Be Th oe Original No. ane of ca 

= 9 (Punj. an aryana), 
Affirmed 


Police Officers who are expected 
to act as guardians of law and order 
so as to protect the persons and pro- 
perties and honour of ordinary citi- 
zens, cannot be permitted to take the 
law in their own hands and go about 
threatening even untruthful complain- 
ants and their witnesses with the 
object of stifling prosecutions. Even 
if the Police comes to the conclusion 
that a complainant and his witnesses 
are utterly untruthful they have no 
business to threaten them so that 
witnesses may not give evidence in 
Court. It is for Courts to punish per- 
jury which is shown to have been 
committed. (Paras 4, 5) 

Since there is no provision in the 


‘Penal Code under which the act of 


the Police Officer can be dealt with 
Section 3 (2) does not bar the proceed- 
ings against him. AIR 1959 SC 102, 
Relied on. (Paras 7, 8) 
Cases Referred: Chronological Paras 
(1959) ATR 1959 SC 102 (V 46) = 

1959 SCR 1367 = 1959 Cri LJ 

251, State of Madhya Pradesh 7 

v. Revashankar 8 

Mr. Hardev Singh, Advocate, for 

Appellants; Mr. K. L. Mehta Advocate 
of M/s. K. K. Mehta and Co. and Mr. 
K. R. Nagaraja, Advocate, for Res- 
pondent. 
. The following Judgment of the 
Court was delivered by. 


‘BEG, J..— Waryam Singh, a Sub- 


Inspector of Police and Gurcharan 


Singh, a Head Constable, have appeal- 


_ ed by Special Leave, against the Judg- 


ment and order of a learned Judge of 
e High Court of Punjab and 
Haryana holding them guilty of con- 
tempt of Court and sentencing each 
to one month’s simple imprisonment 
and a fine of Rupees 100/- and, in 
default of payment of fine to further 
simple imprisonment for 15 days. 

2 The High Court had been 
moved under S. 3 of the Contempt of 
Courts Act, 1952 (hereinafter referred 
to as ‘the Act) by Sadhu Ram who 
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alleged as follows: On 26-6-1968, at 
about 8.30 p. m., the Head Constable 
Gurcharan Singh, together with two 
other Police Officers, Uttam Singh 
and Surjit. Singh, trespassed into his 
house in Aggarawal Street, Bhatinda 
when he was out of Station They 
maltreated his wife, mother and 
children, abused and slapped them, 
and extorted money in currency notes 
amounting to Rupees 500/-. Upon 
hearing the hue and ery raised by 
the inmates of the house, several 
persons. including Charanji Lal and 
Duni Chand, were attracted to the 
scene of occurrence and witnessed 
what took place there. At 10 p.m. the 
same night Charanji Lal sent a tele- 
gram to the Superintendent of Police 
at Bhatinda, with copies to the Deputy 
Commissioner, Bhatinda, Inspector 
General of Police,. Chandigarh, and 
the Chief Minister of the State. On 
27-6-1968, Charanji Lal followed up 
this action by letters to all the autho- 
rities mentioned above.. Sadhu Ram, 
on returning to Bhatinda, on 27-6-1968 
promptly filed a complaint for offences 
punishable under Sections 452 and 323 
and 504 and 384 read with Sec- 


tion 34, I. P. C. before the Chief 
Judicial Magistrate of Bhatinda 
against the appellant Gurcharan 


. Singh and Surjit Singh. The com- 


plaint was sent to the Court of Ist 
Class Magistrate of ‘Bhatinda and 
fixed for hearing on 5-7-1968. On 
4-7-1968, however, Sadhu Ram com- 
plainant was arrested at about 4 p. m. 
from his house by Gurcharan Singh, 
appellant. Charanji Lal, said to be a 
Police informer, who was cited as his 
witness by the complainant, was also 
arrested at about 6 p.'m. the same 
evening by the appellant Gurcharan 
Singh. On 5-7-1968. at about 10 a. m. 
the witness Duni Chand was arrested 
from the Court premises where he was 
present in order to give evidence in 
the Criminal case. It is only when 
Sadhu Ram and Duni Chand, the com- 
plainant and his witness, were pro- 
duced before the Chief Judicial 
Magistrate, Bhatinda, for a remand 
order, that they came to know that 
their arrest was due to a First Informa- 
tion Report under Section 457/379, 
I. P. C. made on 15-6-1968 of 
which -a copy was attached. The First 
Information Report was'shown to have 
been lodged by one Janak Raj at 9.45 
a m. on 15-6-1968 at Thana Kotwali 
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in Bhatinda. It alleged theft of 
Rupees 750/- cash and a Golden Pandle 
and a ladies’ wrist watch. But, no 
name of any suspected person was 
mentioned there. The First Informa- 
tion Report only said that the thief 
appears to have come through the 
house of a neighbour, a retired Reader 
of the Deputy Commissioner’s Office, 
Aimer Singh, of Birla Mills Road 
Bhatinda. Sadhu Ram and Duni Chand 
were released on bail on 9-7-1968. > 
No action whatsoever had been taken 
against them in connection with the 
supposed First Information Report 
against them which does not name 
them. Nothing has been recovered 
showing the connection of either 
Sadhu Ram or Duni Chand with any 
alleged offence. Charanji Lal, the 
complainant’s witness, who had also 
been arrested on 4-7-1968, was sudden- 
ly released at 6 a. m. on 6-7-1968 after 
having been beaten and abused be- 
cause he did not agree to withdraw his 
support from the complaint. Never- 
theless, Charanji Lal had been com- 
pelled to write on a piece of paper be- 
fore he was released thatthe telegram 
mentioned above was sent by him at 
the instigation of “Sattawalas” unwil- 
lingly. All this was done to stifle the 
prosecution of the Police Officers by 
Sadhu Ram. Charanji Lal, mentioned 
above, had also complained in writing 
to authorities mentioned above im- 
release on 6-7- 
1968. i 


3. The High Court had rigħt- 
ly observed that the correctness or 
falsehood of the allegations made by 
Sadhu Ram in his criminal complaint 
against the two Police Officers could 
not affect its decision on the question 
whether the appellants had actually 
arrested, mal-treated, and attempted to 
frighten and dissuade Sadhu Ram and 
his two witnesses from giving evidence 
in the criminal complaint against the 
Police Officers. Although, Sadhu Ram 
had not mentioned in his complaint 
the name of the Sub-Inspector Waryam 
Singh as the person who arrested 
Sadhu Ram and Duni Chand, yet, the 
name of Waryam Singh was mention~ 
ed as the first opposite party in the ap- _ 
plication under Sec. 3 of the Act to 
the High Court. And, Waryam Singh 
in his affidavit in reply to the show 
cause notice sent to him, had admit- 
ted not only knowledge of the telegram 
sent by Charanji Lal to superioz 
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Police Officers but also having arrest- 
ed both Sadhu Ram at ‘6.50 p. m. on 
4-7-1968 and Duni Chand on 5-7-1968 
at about 1 p.m. He alleged that these 
arrests were in connection. with the 
offence revealed by the above mention- 
ed First Information Report dated 
15-6-1968. But, no evidence whatso~ 
ever was given that the Police had 
done anything to investigate the 
alleged offence. Nor was any good 
reason to suspect the connection what- 
soever of Sadhu Ram or of either of 
his two witnesses shown with the 
offences alleged in the First Informa- 
tion Report dated 15-6-1968. 


4. The High Court, after going 
through the whole evidence, had come 
to the conclusion that the statements 
of Sadhu Ram, who was alleged by 
the Police to be a Satta gambler, and of 
Duni Chand and Charanji Lal, who 
were alleged to be his supporters, 
were correct in so far as the object 
oftheir arrests and maltreatment was 
concerned. Charanji Lal, who ad- 
mitted that he was convicted in a liquor 
case in 1962 ‘and in two gambling 
cases in 1966, had stated that Sub- 
Inspector Waryam Singh had beaten 
him and threatened to involve him in 
various cases in case he did not com- 
ply withthe request of Waryam Singh 
to desist from appearing as a wit- 
ness of Sadhu Ram. The High Court 
had accepted the evidence of Charanji 
Lal on grounds with which no fault 
could be found. It had also believed 
the evidence that Gurcharan Singh 
had also taken part in the arrest of 
Sadhu Ram and Charanji Lal and in 
holding out threats to the arrested 
persons with the intention of stifling 
the prosecution after the criminal com- 
plaint had been filed by Sadhu Ram. 
It held that the arrest of Sadhu Ram 
and his two witnesses could not have 
taken place as a result of any credible 
information of their involvement in 
any offence. It followed that the 
only object of the arrests was the one 
given by Sadhu Ram and his witnesses. 

5. It is clear from an account 
of the case against the appellants and 
the evidence and the findings given 
against them, which we see no reason 
whatsoever to discard, that each of the 
two appellants was guilty of gross 
contempt of Court. They also made 
assertions which could not be true in 
affidavits sworn by them in the course 
proceedings against them. 
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We think that they have been quite 
leniently dealt with. Police Officers 
who are expected to act as guardians 
of law and order so as to protect the 
Persons and properties and honour of 
ordinary citizens, cannot be permitted 
to take the “law in their own hands 
and go about threatening even untruth- 
ful complainants and their witnesses 
with the object of stifling prosecutions. 
It is the function of Courts of law tc 
pronounce on the veracity of wit- 
nesses before them. Even if the 
Police comes to the conclusion that a 
complainant and his witnesses are 
utterly untruthful they have no busi- 
ness to threaten them so that witnesses 
may not give evidence in Court. It 
is for Courts to punish perjury which 
is shown to have been committed. 


' The action of the Police officers, wit 


the object they had in view, was quit 
indefensible. ` 

6. A question of law was also 
sought to be raised on behalf of the 
appellants. This was that Section 3, 
sub-section (2) of the Act, barred pro- 
ceedings against the appellants. This 
Provision reads as follows:— 

“No High Court shall take cogni- 
zance of contempt alleged to have been 
committed in respect of a Court sub- 
ordinate to it where such contemr 
is an offence punishable under the 
Indian Penal Code.” 


T. It was contended on behalf 
of the appellants that attempts to 
stifle prosecution by threatening wit- 
nesses, so that they may not make 
statements in judicial proceedings, 
could be dealt with under the Indian 
Penal Code. No provision of the 
Indian Penal Code could, however, be 
cited to justify this contention. 


8. We find that, in Chapter X, 
Sections 172 to 190 of Indian Penal 
Code deal with the offences con- 
stituting “Contempts of the Lawful 
authority of Public Servants”. A 
Magistrate could be covered by the 
definition of a Public Servant given 
by S. 12 of the Indian Penal Code. 


_ But. the Sections given in Chapter X 


of the Indian Penal Code relate to 
particular kinds of contempts of the 
lawful authority of Public Servants 
and, none of these cover the kind of 
acts which were committed by the ap- 
pellants with the object of stifling a 
prosecution. It was held by this 
Court in State of Madhya Pradesh v. 
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Revashankar, 1959 SCR 1367 = (AIR 
1959 SC 102) that even where the facts 
of a case disclose an offence which 
may fall under Section 228, Indian 
Penal Code, the case may be triable 
as a contempt under Section 3 of the 
Act if the acts complained of could 
not be. confined to what would 
be covered by Section 228 Indian 
Penal Code only. iLearned Counsel 
for the appellants could not point 
out any section of the Penal Code 
within the provisions of which the 
kind of clear contempt of Court 
committed by the two appellants 
could fall or be confined. We, 
therefore, find no force in this, conten~ 


(tion. 

9, Consequently, this appeal is 
dismissed. We make no order as to 
costs. ` 


Appeal dismissed. 


AIR 1972 SUPREME COURT 908 
(V 59 C 173) 
. (From: Dethi)* 

S. M. SIKRI, C. J, A. N. GROVER 
A. N. RAY, D. G. PALEKAR 
AND M. H. BEG, JJ. 

P. B. Roy, Appellant v. Union of 
India, Respondent. 

Civil Appeal No: 2172 of 1968, 
D/- 11-2-1972. 


(A) Constitution, of India, Art. 14 - 


—Equality —Violation of. 


Order terminating an officiating. 


appointment of a person but giving 
him a fresh appointment with a diffe- 
rent designation but permanent tenure 
and prospects cannot be said to 
violate Articles 14 and 16 merely be- 
cause the process which resulted in 
such an order does not have a similar 


effect upon the position or rights of - 


any other servant in the Department. 
(X-Ref.:— Article 16). | 
(Para 17) 


(B) Central Information Service 
Rules (1959), Rule 5 — Constitutiona- 
lity — Rule 
cles 311, 14 and 16 of the Constitution. 

Ref. :—- Constitution of India, 


(X- 
Articles 311, 14 and. m — (X-Ref. := ` 


Rule 2). 


*(L. P. A. No. 97-D of 1965, D/- 10-8- 
1967 — Delhi.) 
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_stituting a new service, with 


_be said that 


does not (violate Arti- ' 


ALE 


Rule 5 provides a method of re- 
cruitment or entry into a new service 
of persons who, even though they may 
have been serving the Government 
had no right to enter the newly con- 
stituted service before going through 
the procedure prescribed by the Rule. 
The mere possibility © of misuse of 
Rule 5 could not involve either its 
conflict with or attract the application 
of Article 311. The fields of operation 
of Rule 5 and Article 311 of the Con- 
stitution are quite different and dis- 
tinct so that the two do not collide 
with each other. (Para 22} 

As the rules had the effect of con- 
a fair 
and reasonable procedure for entry 
into it, the procedure could not be 
characterised as a device to defeat the 
provisions of Article 311 ora fraud 


‘upon the Constitution simply because 


the results of subjection to the process 
of appraisement of the merits of each 
candidate may not meet the expecta- 
tions of some candidates. If a can- 
didate had already - been appointed a 
permanent Government servant, there 
may have been some justification for 
contending that Rule 5 could not be 


' so applied as to deprive him of a per- 


manent post without complying with 


- Art. 311 as such deprivation would 


have been per se a punishment. 
(Paras 21, 22) 
The definition of a “departmental 
candidate” in Rule 2 (b) is meant only 
as an aid in interpreting Rule 5 and 
is not intended to operate as a fetter 
on the functions and powers of the 
Selection Committee. Hence it cannot 
each person placed in 
the category of Departmental candi- 
dates by Rule 2 had to be treated alike, 
and that Rule 5 enables the Selection 
Committee to treat them differently 
by assigning different grades to them. 
(Paras 22, 23) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 600 (V 51), 
Moti Ram Deka v. General 
Manager,. North East Frontier 
Railway 9 
(1964) ‘AIR 1964 Punj 337 (V 51) = 
(1964) 66 Pun LR 589 (FB), 
S. Gurmej Singh v. Election . 
Tribunal, Gurdaspur 8 
Mr. Frank Anthony, Sr. Advocate, 
(M/s. K. B. Rohatgi and P, Parames- 
wara Rao, Advocates, with him), for 
Appellant; Mr. Jagadish Swarup, 


Solicitor-General of India, (M/s. Gobind 
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Das and S. P. Nayar, Advocates, 
with him), for Respondent. 

The following Judgment of the 
Court was delivered by 

. BEG, J.:— This is an appeal by 
grant of a Certificate of the Delhi High 
Court under Article 132 read with 
Article 133 (1) (b) and (c) of the Con- 
stitution. 

2. The Appellant had filed a 
petition under Article 226 of the Con- 
stitution for quashing an order dated 
10-3-1960 and had prayed for a conse- 
quential order also in the nature of a 
mandamus. Information of the im- 
pugned order (Annexure ‘C’ to the 
petition}, given to the petitioner, 
reads as follows: 

“The Union Public Service Com- 
mission have in pursuance of Rule 5 
of the Central Information Service 
Rules, 1959, recommended Shri P. B. 


Roy, at present officiating as Editor in 


the Publications Division, for appoint- 
ment, in a substantive capacity, to 
Grade III of the service at its initial 
constitution. Shri Roy is informed 
that the President has been pleased 
to post him as an Assistant Editor in 
the Publications Division with im- 
mediate effect.” 

3. The relevant facts, pre- 
ceding and following the impugned 
order, which are admitted by both 
sides may now be mentioned. ` 

4. In 1955, the post of Editor, 
Publications Division, in the Depart- 
ment of Information and Broadcast- 
ing of the Government of India (here- 
inafter referred to as ‘the Depart- 
ment’), was advertised. The appellant, 
who had applied for the post, was 
selected by the Union Public Service 
Commission, and, on its recommenda- 


' tion, was offered a temporary post of 


Editor in the Publications Division of 


' the Department on an initial salary of 


Rs. 720/- per month in the scale of 
Rs. 720-40-1000 together with the 


© usual allowances. The material terms 


and conditions of this employment 
were: 
(i) The post is to be gazetted 


' Class I; 


~ 
| 
4 
i 

| 

| 

i 

t 

t 


(ii) The temporary post was san- 


“ ctioned upto 28-2-1957 but was likely 
| to continue; 


(iii) Shri Roy (the Appellant) will 


be governed by the Central Civil Ser- 


vices (Temporary Service Rules) and 
other Rules applicable to temporary 
Government servants of his category; 
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‘months. Immediately thereafter, 
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_ (iv) He was to be on probation for 
6 months which may be extended at 
of discretion of the appointing autho- 

y. 

: 5. The Appellants had report- 
ed for duty on ist August, 1956, as 
directed. On 27-3-1957, the Appel- 
lant’s probation was extended by three 
on 
28-3-57, the Appellant’s services were 
terminated under Rule 5 of the Cen- 
tral Civil Services (Temporary Ser- 
vice) Rules 1949, (Annexure ‘D’ to the 
Rejoinder Affidavit of 20th February, 
1964), On 5-3-1957, the Appellant 
made a representation against this ter- 
mination of his service (Annexure ‘B* 
to the Rejoinder Affidavit). On 27-4 
1957, in response to this representa- 
tion, the above-mentioned termination 
of the Appellant’s service was rescind- 
ed (Annexure ‘F’ to the Rejoinder Af- 
fidavit). On 28-4-1958, the President 
was pleased to terminate the proba- 
tionary period of the Appellant and 
permitted him to continue in his post 
in a temporary. capacity (Annexure 
‘B’ to the Affidavit supporting the 
Petition). 

6. On 16-2-1959, the Presiden? 
of India, in exercise of powers con~ 
ferred by the Proviso to Article 309 of 
the Constitution of India, promulgated 


the Central Information Service Rules, 


1959 (hereinafter referred to as the 
Rules), which came into force on 21-2- 
1959. These rules were meant for the 
creation ofa Central Information Ser- 
vice with prescribed gradesand their 
strengths. Entry into this service was 
open to “departmental candidates” by 
a procedure laid down in Rule 5 for 
the initial constitution of the service. 
In accordance with this procedure, the 
Appellant was required to appear be- 
fore a Selection Committee on a given 
date, and, after selection, he was post- 
ed by the impugned order as indicated 
above. On 11-3-1960, the Appellant 
assumed charge of the post thus assign- 
ed to him on the recommendation of 
the Union Public Service Commission. 
The Appellant then made a represen- 
tation, dated 11-3-1960 (Annexure 'E' 
to the Rejoinder Affidavit), against his 
appointment in Class II grade III post, 
He made other similar representations 
after that. His last representation was 
made on 25-8-1962. The Appellant 
received a communication dated 10-12- 
1962 forwarding extract of an order 
dated 26-11-1962 which said: /' 


a 
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“The representation from Shri P. 
B. Roy has been carefully considered 
inthe Ministry. All relevant facts were 
fully taken into account, by the De- 


partmental Promotion Committee, be-- 


fore drawing up the recent panel of 
Grade III officers considered suitable 
for promotion to Grade II. Shri Roy 
may be informed accordingly.” 

T. The Appellant, treating this 
as the rejection of his last representa- 
tion, filed his petition on 11-1-1963 
which was allowed by a learned Judge 
of the Punjab High Court, sitting on 
the Circuit Bench at Delhi. A Letters’ 
Patent appeal against this decision had 
been allowed by a Division Bench of the 
Delhi High Court which then granted 
a certificate on 12-8-1968 for leave to 


‘Appeal primarily because it held that 


the required test relating to valuation 
of the subject matter had been satisfi- 
ed. 


8. The learned' Judge who had 
Initially heard the petition had point- 
ed out that the representation of -the 
Appellant was first rejected on 29-7- 


1960 and that it did not: matter that the . 


petitioner had continued making subse- 
quent representations. The learned 
Judge had noticed the explanation that 
the petitioner could not approach the 
Court as he was admitted to a Tuber- 
culosis Clinic in June, 1961. The learn- 
ed Judge, having found that this was 
not sufficient to explain the delay be- 
tween 29-7-1960 and June 1961 was 
disposed to reject the petition on the 
ground of laches. But, in view of the 
decision of the majority of the Full 
Bench of the Punjab High Court in 
S. Gurme] Singh v. Election Tribunal, 
Gurdaspur, (1964) 66 Pun LR 589 = 
(AIR 1964 Puni 337) (FB) the delay in 


- filing the petition was overlooked on 


the ground that, after the admission 
of a Writ Petition and hearing of 
arguments, the rule that delay may 
defeat the rights of a party is relaxed 
and need not be applied if his case is 
“positively good”. 


9.. The learned Single Judge 
had come to the conclusion, on the 
facts stated above, that the petitioner’s 
case would be governed by the deci- 
sion of this Court in Moti Ram Deka 
v.. General Manager, North East Fron- 
tier Railway, AIR 1964 SC 600 as the 
petitioners prospects and emoluments 
were adversely affected by the impu- 
gned order. The learned Judge thought 
that the mere fact that the Department 


ALR 


was reorganised and that the petitioner 
was to be fitted into an appropriate 
category by the procedure laid down 
in Rule 5 did not take away the effect, 
that is to say, the loss of his emolu- 
ments, of the procedure to which the 
petitioner had been subjected. This 
view implied that Art. 311 of the Con- 
stitution was attracted by the case 
despite the above mentioned creation 
of the Central Information Service BY 
the rules. 


10. The Division Bench which 
heard the Appeal of the Union of India 
was not inclined to interfere with the 
discretion of the learned Single Judge 
in rejecting the objection to the peti- 
tion on the ground of delay. We too 
will not enter into this question which 
was not argued before us. 


11. The Division Bench, after 
reviewing facts leading to the absorp- 
tion of the Appellant into a newly 
constituted Central Information Ser- 
vice, in accordance with the procedure 
laid down in Rule 5 mentioned above, 
held that the “News and Information 
Cadre” of the Department, in which 
the Appellant was initially appointed, 
had been superseded by the cadres and 
grades constituted by the rules of the 
new service. It overruled the conten- 
tion of the Petitioner that the effect of 
the rules was merely to transfer em- 
ployees in existing posts to correspond- 
ing posts with new designations. It 
held that the Rules did create an al- 
together new service. It pointed out 
that the process of entry into the new ` 
service was of selection of each indivi- 
dual candidate after an examination of 
his individual record and qualifica- 
tions by a Selection Committee before 
which he appeared so that there could 
be no automatic fitting into some cor- 
responding appropriate posts of a pre- 
determined class and grade. The rules 
and process for the constitution of the 
new service did not guarantee the class 
or grade or emoluments énjoyed by 
any candidate in a cadre in which he 
served prior to the setting up of the 
new service. It, therefore, held that 
no quéstion of demotion or reduction 
in rank, without observing the proce- 
dure laid down in Art. 311 of the Con- 
stitution, arose at all in the instant 
case. 


12. Mr. Anthony, appearing on 
behalf of the Appellant, has assailed’ 
the correctness of the decision of the 
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Division Bench of the Delhi High 
Court on five grounds. We will take 
a and consider each of these seria- 


. 13. Firstly, it is contended that 
the Division Bench had erred in allow- 
ing an affidavit to be filed on 26-6- 
1967 before it, without affording an 
opportunity to the Appellant to repel 
its contents by filing a counter-affida- 
vit. It was urged that the result was 
that an altogether new case, neither 
argued before nor referred to by the 
learned Single Judge, had been allow- 
ed to be raised. is ground is no 
doubt mentioned among: the grounds 
on which a certificate of the fitness 
for an appeal to this Court was sought. 
The -Judgment of the Division Bench 
mentions that, in the course of argu- 
ments, the question arose whether the 
post of Editor in the Publications Divi- 
sion was abolished or had ceased to 
exist. It appears that an affidavit was 
then allowed to be filed before 
the Division Bench on behalf of 
the Union of India in which it 
was stated that two posts of Edi- 
tors in the scale of Rs. 720-40- 
1000 in the Publications Division had 
ceased to exist as a consequence of the 
inclusion of two posts in the revised 
grade of Rs. 700—40—1100—50/2— 
1250 with effect from 1-7-1959 in the 
Central Information Service constituted 
from 1-3-1960. There is’ nothing in 
the Judgment or anywhere else to 
show that the petitioner had asked for 
an opportunity to controvert any 
statement made in the affidavit dated 
26-7-1967 and had been denied that. 


14. The caSe and the conten- 
tion on behalf of the appellant have 
been that the new postsin the services 
are really old posts in a new garb. 
This raised what was primarily a 
question of law, depending for decision 
upon an interpretation of the relevant 
rules of which the Court takes judicial 
notice. The rules certainly did not 
provide for the continuance of any ex- 
cadre posts outside the new service in- 
troduced by the rules. Facts stated in 
the Affidavit of 26-7-1967 could have 
some bearing on the question whether 
there were two posts in the revised 
scale which could be considered as 
corresponding posts. They -could, if 
they had any effect on the respective 
stands, perhaps help the Appellant’s 
case that there was nothing more than 
a re-designation of posts with ‘same 
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duties and corresponding scales. ‘And, 
this seems to explain .why there is 
nothing to show that the Petitioner- 
Appellant asked for an opportunity to 
meet any allegation made in the affi- 
davit of 26-7-1967 filed on behalf of 
the Union. 

15. Moreover, what the fresh 
affidavit contained about the disap- 
pearance of the temporary post given 
to the Petitioner in 1956 before the 
Rules came into force flowed logical- 
ly from the order of Petitioner’s ini~ 
tial appointment in a temporary post 
which was to continue only upto 28-2- 
1957, unless its life was shown. to have 


been extended for some definite or 
indefinite period. The Petitioner 
had not averred anywhere that 


the post was continued beyond 28-2- 
1957 for any period by any order or 
Tule. Indeed, the very argument ad- 
vanced on behalf of the Appellant, that 
his initial post merged in another cor- 
Tesponding post, implied that the post 
to which he was initially appointed at- 
least lost its identity or could not be 


‘deemed to continue without a trans- 


mutation. The question whether the 
constitution of the Central Information 
Service did or did not involve fresh 
appointments to new posts ‘but was 
simply an automatic process of trans- 
mutation by’ the pooling together of 
existing incumbents of certain posts to 
form a new service, as the appellant 
alleged, was already the subject mat- 
ter of assertions made in the Rejoin- 
der Affidavit of the Petitioner and 
counter-assertions in a reply filed to 
the Rejoinder on 2-4-1964. The affida- 
vit of 24-6-1967 did not introduce any- 
thing new but only clarified the posi- 
tion still more. We find no force in 
the first objection. 

16. Secondly, it is contended 
that the impugned order constitutes, 
on the face of it, a reduction in rank 
of the petitioner. Looking at the com- 







by Rule 5 was adopted as a cloak to 
cover up an intended = reduction in 


service, would necessitate going 








_petitioner’s 


said to have been used by the 
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rate, on the face of it, the order dis- 
closes no such devious action against 
the Appellant. 


17. Thirdly, it' was contended 
that the impugned order violates Arti- 
cles 14 and 16 of the Constitution inas- 
much as it places an employee who 
was serving as an Editor in a post of 
lower grade with less emoluments 
whereas no such result had followed 
fn the case of any other employee in 
the Information and Broadcasting De- 
partment. We are unable to see how 
an order which has the effect of ter- 
minating an officiating appointment, 
in which the petitioner had no right 
to continue, and which gives him a 
fresh ‘appointment, with a different 
designation but permanent tenure and 
prospects, constitutes a violation of 
either Art. 14 or 16 of the Constitution 
simply because the . process which 
resulted in such an order did not have 
a similar effect upon the position or 
rights of any other servant in the De- 
partment. Indeed, the Selection Com- 
mittee had, apparently ‘after taking 
into account the special features of the 
individual case, recom- 
mended the maximum pay, in the class 
and grade of the post given to him, 
and the petitioner got this exceptional 

pay. Even his prospects improved to 
the extent that from the precarious 
position of a temporary servant he 
had moved into a permanent service. 
It could not be definitely stated that 
his position had worsened on the 
whole. He was at least no longer sub- 
flect to the hazards of temporary em- 
ployment which could be terminated 
by a month’s notice at any time. The 
results of applying Rule 5 to the facts 
of individual cases could not be expect- 
ed to be identically. similar in all 
cases, 


18. All candidates were sub- 
fected to the same process or proce 
dure contemplated by Rule 5. It is 
not the Appellant’s case that the Selec- 
tion Committee did not function 
honestly or that its proceedings were 
vitiated by any defect in: its constitu- 
tion or of any bias on its part or any 
unfairness or inequality of the test ap- 
plied in judging the merits of the Ap- 
pellant as against other candidates. 
The alleged defect with the aenal 

om- 
mittee is another matter which we 
will consider last. 
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tment to a grade may, if a sufficient 


A.L R. 


19. Fourthly, it was urged that 
Rule 5 mentioned above is itself void 
for conflict with the provisions of- 

icles 311 and 14 and 16 of the Con- 
stitution. 


| 20. It was urged that Rule 5 
permits violation of Art. 311 of the 
Constitution inasmuch as it enables 
that to be done indirectly which could 
hot be done directly. The Rule reads 
as follows: 


| 5. INTTIAL CONSTITUTION OF: 
THE SERVICE: © 
- (1) The Commission shall consti- 
tute a Selection Committee with the _ 
Chairman. or a Member of the Com- 
mission as President and not more 
than three representatives of. the 

of Information and Broad- 
“casting as members, to determine the 
suitability of departmental candidatés 
for appointment to the different gra- | 
des and to prepare an order of prefer- 
ence for each grade for the initial 
constitution of the service; 


(2) On receipt of the Committee’s 
report the Commission shall forward 
its recommendations to the Govern- 
ment and such recommendations may 
include a recommendation that a per- 
son considered suitable for appoint- 





mumber of vacancies are not available 
in that grade, be eae to a lower 
grade; 

(3) Vacancies In any grade which 
remain unfilled after the appointment 
of departmental | candidates ` selected 
junder sub-rules (1) and (2) above shall °| 
be filled by direct recruitment through 
the Commission, i | 
i 21. Rule 3 indicates that ap- | 
pointments to the newly created ser- 

| vice could take place either by selec- 
[tion under Rule 5 or by direct recruit- 
ment with which we are not concem= ` 
ed here. The grades and the fixation 
‘of an authorised strength of each grade 
.are provided for by Rule 4. Only posts 
in the first 3 grades are classified as 
|Class I (Gazetted) posts. Rule 5 (2) en- 
‘ables the Selection Committee to re- 
‘commend that a “departmental can- 
‘didate” considered suitable for ap- _ 
‘pointment to a post of a particular ~ 
grade be actually appointed in even a 
‘lower grade if sufficient number of 





. vacancies are not available in the grade 


for which he may be found fit. In 
other words, even between candidates 


‘found fit for a particular grade, the 
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recommendation may be for an ap- 
pointment to a lower grade. As be- 
tween those found fit for a particular 
grade, the preferences had to be and 
were, presumably, determined by fair 
and honest appraisements of their 
merit. Such preferences due to honest 
assessments, which are not above pos- 
sibilities of error, have meyer been 
held to cast any reflection which could 
be equated with punishment. If the 
view of the Division Bench of the 
Delhi High Court is - correct; as we 
think it is, that the rules had the 
effect of constituting a new service, 
with a fair and reasonable procedure 


for entry into it,- the procedure could’ 


not be characterised as a device to 
defeat the provisions of Art. 311 or a 
fraud upon the constitution simply 
because the results of subjection to the 
process of appraisement of the merits 
of each candidate may not meet the 
expectations of some candidates, 

22. Article 311 affords reason- 
able opportunity to defend against 
threatened punishment to those al- 


‘yready in a Government service. Rule 5 


provides a method of recruitment or 
entry into a new service of persons 
who, even though they may have been 
serving the Government, had -no right 
to enter the newly constituted service 
before going through the proce- 
dure prescribed by the Rule. If 
the petitioner had already been ap- 
pointed a permanent Government ser- 
vant, there may have been some justi- 
fication for contending that Rule 5 
could not be so applied as to deprive 
him of a permanent post without com- 
plying with Article 311 as such de- 
privation would have been per se a 
punishment. The mere possibility of 
misuse of Rule 5 could not involve 
either its conflict with or attract the 
application of Art. 311. The fields of 
operation of Rule 5 and Art. 311 of 
the Constitution are quite different 
and distinct so that .the two do not 
collide with each other. 


23. The learned Counsel for 
the appellant then contended that 
each person placed in the category of 
Departmental candidates by Rule 2 
had to be treated alike, but Rule 5 
enables the Selection Committee to 
treat them differently by assigning 
different grades to them. In other 
words, the contention was that Rule 5 
gives too wide a power of selection to 
the Selection Committee. It was also 
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- And in any case, 
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submitted, though not quite so clear- 
ly, that Rule 5 must itself be so inter- 
preted as to operate automatically and 
place all persons falling within the 
definition of “Departmental candidate” 
in a single clasgy if Rule 5 is to be up- 
held as valid: It was urged that the 
interpretation placed on Rule 5 by the 
Division Bench involved not merely its 
conflict with the definition of a “de- 
partmental candidate” in Rule 2 (b) but 
also with Articles 14 and 16 of the 
Constitution, as it meant that those 
treated equally by Rule 2 (b) could be 
treated unequally by the Selection 
Committee. ent rests ona 
misconstruction of Rule 2 (b). 


` 24. The definition of a Depart- 
mental candidate given by Rule 2 (b) 
Is: 


“departmental candidate” 
means — 


(i) a person in the Ministry of 
Information & Broadcasting or any of 
its attached and ‘subordinate offices 
who was holding or would have held, 
but for his absence on deputation, a 
due post, on the Ist November, 1957, 
an 


who is holding, or has a lien on a 
duty post in a substantive capacity at 
the commencement of these rules; or 

who has been declared quasi-per- 
manent in a duty post, on, or prior to, 
the 1st July 1957: or 

who was eligible to be declared 
quasi-permanent in a duty post, on, or 
on any date prior to, the 1st July 1957; 
or 

who was appointed to a duty post 
on the basis of selection by the Com- 
mission or whose appointment thereto 
was approved by the Commission, be- 
fore the commencement of these rules; 

(ii) any other person in the Minis- 
try of Information and Broadcasting 
or any of its attached and subordinate 
offices whom the Government may 
declare as such on the basis of his 
qualifications and experience”; 


25. It is clear that this defini- 
tion of a “departmental candidate” is 
meant only as an aid in interpreting 
Rule 5 and was not intended to operate] | 
as a fetter on the functions and powers 
of the Selection Committee. We may 
add that the validity of Rule 5 does 
not appear to us to have been assailed 
in: arguments before the High Court. 

the attack on it must, 
fail on merits. ; i 
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26. Fifthly and lastly, it was 
urged that the action against the Peti- 
tioner was vitiated by mala fides. We 
find no such ground taken either in 
the Writ Petition or argued at any 
stage in the High Court or mentioned 
in the grounds of appeal taken in the 


application for certifying the case as: 


fit for appeal to this Court. It was, 
however, a ground taken by the Peti- 
tioner-Appellant in his Rejoinder affi- 
davit in attempting to reply to the affi- 


davit filed in opposition to the Writ. 


Petition. 


27. It had been stated in the 
affidavit filed on behalf of the Union 
of India that the Appellant’s work’ was 
not found to be up to the’ mark even 
during the period of his probation 
which had to be extended thrice by 
two months on each occasion before 
the probationary period was at last 
terminated. It had also ‘been pointed 
out that the Appellant had been given 
a warning that he should improve his 
work, Furthermore, it was stated that 
all the facts of the Appellant’s case 
were carefully examined, from the 
point of view of his merit,- by the 
Selection Committee. The case of the 
Union of India was that the post act- 
ually held by the Appellant before his 
selection for appointment to the newly 
constituted service did not automati- 
cally or wholly determine ‘the position 
of a departmental candidate who offer- 
ed himself to the process of appraise- 
ment of his merits by the Selection 
Committee to be made on the totality 
of relevant facts. That Committee had 
to be presided over either by the 
Chairman or a Member of the Union 
Public Service Commission and had 
officials of the Department on it who 
must have been in a position to correct- 
ly evaluate the petitioner’s merit and 
to know the weight to be attached to 
such entries as the -.Appellant’s con- 
fidential records contained. 


28. In reply to the case of the 
Union of India, that the Appellant’s 
merits were duly considered by the 
Selection Committee, the Appellant had 
characterised what had happened as 
an “attempt to create prejudice against 
the Petitioner and to. justify its 
mala fide reduction of rank of the 
Petitioner”. He also said that this 
amounted to “raking up the past” 
which had no relevance to “the ad- 
mitted case of the Appellant” that he 
was holding the temporary substan- 
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porary post so that 


A.L R. 


tive rank of Editor when he was re- 
diced to the rank of an Assistant Edi- 
tor. This assertion was incorrect if i 
plied, as it seemed to, that it was 
admitted that the petitioner was being. 
punished. The Appellant had also 
referred to assertions made by him, in 
his representation dated 5-4-57 (An= 
nexure ‘B’ to the Rejoinder) to the 
Minister of Information and Broad- 
casting against the termination of his 
service by notice dated 23-3-57, and 
also to those contained in another re~ 
presentation dated 11-3-1960 (An- 
nexure 'E’ to the Rejoinder Affidavit) 
against the impugned order. In these 
representations, the petitioner had 
complained that he was a victim of 
the prejudice and machinations of an 
officer in the Transport Ministry (not 
named by him) whose mistakes, in the 
publications of the Transport Ministry, 
had been pointed out by the Appel- 
lant. He had also referred to a num- 
ber of his own publications. Thus, the 
Appellant’s case on mala fides rests on 
allegations which had been examined 
by the Department and may also have 
been considered by the Selection Com- 
mittee. The petitioner had assumed 
that there were some malicious reports 
against him which, according to him, 
he had ‘no chance to meet and on 
which he thinks that the recommenda- 
tions of the Selection Committee about 
him were based. The reply of the 
Union of India to this case of mala 
fides was that it was an afterthought 
and that the assessment of the Selec- 
tion Committee was based on the 
results of the interview given to the 
Appellant and a total assessment of all 
the facts concerning the Appellant 
‘which were before the Selection Com- 
mittee. 
| 29. Even if we were to assume 
that the Appellant had thus taken .up 
@ case of action vitiated by mala fides 
‘at its foundations and had supported 
it with necessary particulars and aver~ 
iments, it is evident that such a case 
‘could not be properly tried upon the 
[materials on the record before us, with~ 
out even impleading the official who 
‘was alleged to be the architect of his 
‘misfortunes. It could not, as it has 
'been, argued seriously for. the first 
time before us. 


30. The fatal weakness in the 
Appellant’s case arises from the fact 
that he was holding only a tem- 
he could have 
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no right to continue in it after 
fit had ceased to exist. We think 
that the necessary effect of set- 
ting up of the Central Information 
Service, together with the determina- 
tion of its classes and grades and their 
strengths was that the temporary posts 
in the Department which were not 
shown to have been continued, auto- 
matically came to an end. The Appel- 
Tant was offered a new post altogether 
after going through the process of 
selection in accordance with Rule 5 
to which he subjected himself. Indeed, 
the Appellant had no option, if he 
wanted to continue in the service of 
the Department, -except to go through 
the procedure provided by the rules. 
We are unable to hold that the proce- 
dure contemplated by Rule 5 either 
automatically fixed the Appellant in 
any particular grade or post or could 
be held to be void for any reason what- 
soever. Therefore, if the Appellant was 
selected for a particular post, by a 
process which, for the purposes of the 
case before us, must be assumed to 
have been fair, honest, and legal, he 
cannot complain that he was entitled 
to a better one. 

31. We, therefore, dismiss this 
appeal. But, in the circumstances of 
the case, we leave the parties to bear 
their°own costs throughout. 


Appeal dismissed. 
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Constitution of India Art. 299 — 
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thority — Effect — (X-Ref: Arbitra- 
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Though the words “expressed” 
and “executed?” in Article 299 (1) 
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void. 


and Mr. B 
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might suggest that it should be by a 
deed or by a formal written contract, 
a binding contract by tender and ac- 
ceptance can also come into existence 
if the acceptance is by a person duly 
authorised on this behalf by the Pre- 
sident of India. A’ contract whether 
by a formal deed or otherwise by per- 
sons not authorised by the President 
cannot be binding and is absolutely 
(Para 8) 


In respect of sale of surplus rails 
of Railway Board the only person au- 
thorised to enter into the contract on 
behalf of the President is the Director, 
Railway Stores. It is true that the 
notification of the Ministry of law 
issued in exercise of the powers under 
Art. 299 (1) shows that the President 
directed the authorities. named there- 
in to execute on his behalf the con- 
tracts and assurance of property speci- 
fied therein. But: notwithstanding this, 
the President is fully empowered to 
direct the execution of any specified 
contract or class of contracts on ad hoc 
basis by authorities other than those 
epemnes in the said notification. 

(Para 9) 

Thus the Secretary to the Rail- 
way Board, on whose behalf an offer 
of a company for purchase of rails is 
accepted is not the person authorized 
to enter into a contract on behalf of 
the President of India. Even if a let- 
ter of acceptance written by such au- 
thority is assumed to be a concluded 
contract, there is no valid and binding 
contract. Hence application by the 
company under S. 20 Arbitration Act 
for reference of a dispute on basis of 
such a contract is not maintainable. 
AIR 1962 SC 113 Followed. F. A. O. 
(O.S.) No. 40 of 1970 D/- 30-10-1970 
(Delhi) Reversed. (Paras 9, 11, 14) 


Cases Referred: Chronological Paras 

(1962) AIR 1962 SC 113 (V 49)= 
(1962) 2 SCR 880, Bhikraj Jal- 
puria v. Union of India © 


M/s. N. A. Palkhivala and D. 
Mukherjee, Sr. Advocates (M/s. R. H. 
Dhebar and . Rane, Advocates, 
with them), for Appellants Mr. V. M. 
Tarkunde, Sr. Advocate (Mr. G. L. 
Sanghi, Advocate, Mr. B. R. Agarwala, 
Advocate of M/s. Gagrat and Co. and 
Mr. Janendra Lal Advocate with him), 
(for No. 1) and Mr. A K. Sen, Sr. 
Advocate, (Mr. G. L. Sanghi, Advocate 

. B. R. Agarwala, Advocate of 
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M/s. Gagrat and Co. with him), (for 
No. 2) for Respondents. 


The Judgment of the Court was 
delivered by 


P. JAGANMOHAN REDDY, J.. — 
This appeal is by special leave. The 
question for consideration is whether 
there is a binding, valid and conclud- 
ed contract between the appellants 
and the Respondents. On an applica- 
tion filed by the Respondents under 
section 20 of the Arbitration Act a 
single Judge of the Delbi High Court 
directed the appellants to file the arbi- 
tration agreement to refer the disputes 
between the parties arising under the 
contract to arbitrators. An appeal 
against that order to a Division Bench 
was dismissed. 


2. In order to understand the 


gcope of the controversy, ‘a few facts 
may be stated. On the 21st March 1968, 
a notice of Global Tender No. 1 of 
1968 was issued by the President of 
India, therein referred to as the Gov- 
ernment of India, Ministry of Railways 
(Railway Board) proposing to sell 
80,000 tonnes of surplus released’ ser- 
viceable and scrap rails, as per details 
given in the schedule thereto, to esta- 


blished buyers abroad’ or ‘their acere- > 


dited agents. It invited offers in res- 
pect thereof to be addressed to the 
President of India and sent to Shri R. 
N. Mubayi, Director, Railway Stores, 
Railway Board. With this notice were 
enclosed the general conditions of ten- 
der, special conditions ' of tender, 
instructions to tenderers, including 
proforma for performance guarantee 
and deed bonds as in clauses 4A and 
4B, shipping terms and schedule of 
stocks available as on’ ist March 1968. 
In the general conditions the seller 
was defined to mean the' President of 
India acting through the Director, 
Railway Stores, Railway Board, unless 
the context otherwise provided, The 
delivery F. O. B. (Free on Board)/ 
F. A. S. (Free alongside ship) invoices 
and freight were dealt with in clause 
9. The default clause in clause 11 pro- 
vided that where a buyer fails to 
execute the contract the seller was to 
have power ‘under the hand of the 
Director, Railway Stores, Railway 
Board, to declare the contract at an 
end at the risk and cost of the buyer. 
The special conditions of' tender dealt 
with prices, quotations, payments, 
terms of shipment, weighment, basis 





of sales and handling at ports, foree 
majeure, arbitration, legal jurisdic~ 
tion, acceptance of offers and title and 
risk. In the instructions to tenderers, the 
tenderers were requested to quote their 
highest offer indicating the price per 

etric tonne inclusive of export incen- 
tive of 5% of F.O. B. value of currently 
applicable as guarantee by the Govern- 
ment of India which will always be to 
the sellers benefit for handing over of 
the rails F. O. B. docks/F. A. S./F. O. 
B. Indian Port or C. L F. destination 
port. The tenderer was required to 
offer comments clause by clause on 

e ‘general conditions of tender’ and 
the ‘special conditions of tender’ either 
confirming acceptance of the clauses 
or indicating deviation therefrom. if any. 
It was further provided that the con~ 
tract will come into force from the 
date the buyers’ letter of credit is ac- 
cepted by the sellers’ nominee. In 4-A 


. of these instructions the pro forma deed 


bond was given which was to be sign- 
ed by the tenderer and the accept- 
ance -was to be signed for and 
on behalf of the President of 

dia by the person designated for 

at purpose. Similarly, paragraph 4-B 
fave the proforma perfomance guaran- 
tee bond to be addressed to the Presi~ 
dent of India executed by the tenderer 
and accepted for and on behalf of the 
President of India by the person so` 
designated. These terms and conditions 
also set out the shipping terms in de- 
tail, though a few of them were also 
mentioned in the special conditions 
under the headings Shipment, Terms of 
Shipping and Receiving Notice. It ap- 
bears that the terms and conditions en- 
closed with the tender notice annex- 
ed to the petition filed in court were 
hot full and complete. Consequently 
the appellant has annexed a true copy 
of the enclosures with the special 
deave petition and prayed that this may 


be admitted in evidence. As there was ` 


ino dispute in respect of the contents 
thereof, we have allowed this prayer 
because without them it is not possi- 
ble to arrive at a just conclusion. 


3. Pursuant to this tender no~ 
tice, the Respondents by their letter, 
_Ex. ‘B’, dated 21-5-1968, offered to buy 
80,000 tonnes ofrails at $ 45.1 per 
‘tonne F. O. B. Indian Ports on the 
terms and conditions set out therein. 
In reply thereto, by a letter dated 25- 
5-1968, the Dy. Director, Railway 
‘Stores, Railway Board, P. C. Oak in 
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paragraph 1 (6) categorically stated by 
reference to paragraph-14 of the con- 
ditions of the letter of the Respondents 
that as shipping terms have financi 
implications they were requested to in- 
dicate with reference to the tender 
which particular clauses they desire to 
re-negotiate and settle. In paragraph 2 
it was stated that the offer of the Res- 
pondents was not addressed to the 
President of India as required under 
clause 1 (3) of the Instructions to the 
Tenderers and, therefore, the Respond- 
ents were required to confirm that their 
offer was deemed to have been ad- 
dressed to the President, of India and 
is open for acceptance on behalf of the 
President. It was further stated in 
paragraph 4 that they should send the 
reply addressed to the President of 
India through the Director of Railway 
Stores, Railway Board covering all 
the points indicated therein, to reach 
them not later than 28-5-1968. No 
reply was, however, received by the 
time indicated in the letter of the ap~ 
pellants and while so stating another 
letter was addressed to the Respondents 
on 3-6-1968 by C. Parasuraman for 
Secretary, Railway Board, seeking fur- 
ther clarification in respect of items 
Nos. 26 and 27 of the offer contained in 
the aforesaid letter of the Respondents 
dated 21-5-1968. There were also two 
other clarifications in respect of the 
weight of the tonne for which $ 45.1 
was quoted and the option to trans- 
fer the’ contract in the name of the 
foreign principals which it was stated, 
could not be agreed to straightway un- 
“less and until they knew the names of 
the foreign principals and their willing- 
ness to enter into a legal binding 
guarantee of all the terms and condi- 
tions of the contract. The Respondents 
wrote subsequently to the Director, 
Railway. Stores on the 15th June, 29th 
June, 8th July and the three letters on 
10th July and one on the 15th July 
1968, some of which were written after 
a discussion with the Director of Rail- 
way Stores in the presence of the Dir- 
ector of Finance, Mr. Datta. On the 
same day as the letter of 15th July was 
sent by the Respondents, P. C. Oak 
signing for the Secretary of the Rail- 
way Board, addressed the followin most 
` letter of acceptance No. 68/RS(G)/709/, 
10 to the Respondents:— 
“Subject:— Tender No. 1 of 1968 


for Export sale of used re-rollable and 
relayable steel rails. 
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Reference:— Your letter Nos. Nil 
D/- 21-5-1968, 15-6-1968, 29/6/1968, 
8-7-1968, 10-7-1968 and 15/7/1968. 

Kindly be advised that your al 
(at $ 39 per long ton F. O. 
Indian Port for Export and ‘Rs. iar 
per long ton for indigenous consump- 
tion) with terms and conditions refer- 
red to in your above letters is here- 
by accepted. Formal contract will be 
issued shortly. 
2. Kindly acknowledge ease 

Yours fai 
Sd/- P. C. Ok. 
for Secretary, 
Railway Board.” 

4. Thereafter, it is alleged that 
several draft agreements were exchang- 
ed regarding which there is a dispute 
but ultimately before us it is not con- 
tested that a draft agreement, which 
the appellants say is the 5th draft, but 
according to the Respondents is the 
final -draft, was handed-over to the 
Respondents by P. C. Oak on 27-8-1968 
but this, however, was not signed. 
Clause 2 of this draft agreement states 
that the contract has been concluded by 
the issue of seller’s letter No. 68/RS(G)/ 
709/10 dated 15-7-1968 to the buyers; 


~na te 


` that. the term of the contract shall be 


three years from 1-11-1968. to 31-10- 
1971; that the buyers reserve the right 
to act upon the contract any time be- 
fore 1-11-1968 and start inspection and 
take delivery of the goods but this 
will not in any manner affect the 
terms of the contract. Even thereafter 
there was further correspondence be- 
tween the parties. By letter dated 18- 
9-1968 the Respondents wrote to. the 
Director, Railway Stores, agreeing to 
several other matters to be included in 
the final draft and requested him to 
issue the ‘final contract’ without delay. 
On the 21st September 1968 the Res- 
pondent again wrote to the Director, 
Railway Stores, complaining that the 
information provided by the various 
Railways was not complete and re- 
quested him to contact the various 
Railways and obtain the required infor- 
mation as soon as possible. After the 
receipt of this letter the Joint Director, 
Railway Stores (G). wrote to the Ge- 
neral Manager (S), All Indian Railways 
with a copy to.the respondents call- 
ing for the required information. In 
that letter the Joint Director stated 
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Messrs. N. K. (P) Ltd., New Delhi for 
a period of 3 years, entitling them to 
export stock of such surplus rails avail- 
able with the Railways. The detailed 
terms and conditions of the contract 
will be apprised to you when finalised.” 


On the 23rd October 1968, C. Para- 
suraman, for Secretary, Railway Board, 
replied to the letter of the Respondents 
of the 21st September 1968, stating that 
it was not correct that their office has 
assured them that it would arrange to 
get the missing details from the con- 
cerned C. O. Ss. After this letter two 
other letters were written by the Res- 
pondents to the Director, Railway 
Stores, dated 7th and 23rd November 
oe In the first letter it was stated 

usi-— 


“In pursuance of your invitation 
we submitted our tender for purchase 
of used relayable and re-rollable steel 
Tails on 21-5-1968. After some nego- 
tiations the terms of the contract were 
finalised and the Secretary, Railway 
Board by his letter No. 68/RS(G)/709/10 
dated 15-7-1968, accepted our offer and 
concluded the contract. We were in- 
formed that the formal contract will 
be issued shortly. A draft of the for- 
mal contract was handed over to us on 
27-8-1968. In our letter of 18-9-1968, 
some agreed terms were set out which 
had to be incorporated in the formal 
contract. Since the acceptance of our 
offer we have made all arrangement 
for the sale of the material. We beg to 
inform you that out of the total quan- 
tity of 88,936 tonnes of Rails already 
offered to us for our approval we ap- 
prove and shall take delivery of 53,807 
Tonnes as per list enclosed herewith. 
The above quantity may kindly be re- 
served for us and arrangement be made 
for their delivery in terms of the con- 
tract......... 2? í ' 

In the second letter, the respond- 
ents complained that though the con- 
tract for sale of used rerollable and 
relayable steel rails was concluded on 
15-7-1968 they regretted that they had 
not received: the formal contract so far 
and requested that it should be sent 
without any further delay. In the last 
paragraph of that letter, the Respon- 
dents complained that they came to 
know that some of the Railways who 
were holding stocks are selling the steel 
rails which they have no right to do 
and requested them to stop such sales. 
To this, P. C. Oak for Secretary, Rail- 
way Foard, replied: _ 


i 


A-I. R 


“Kindly refer to correspondence 
resting with your letters dated July 26, 
1968, 18th Sept. 1968 and No. E/B/ 
Rails/68/1/114, D/- 2nd December 1968. 
Your contention contained in your let- 
ter No. E/B/Rail/68/1 dated 23-11-1968 
that the Railway Board is not authoris- 
ed to sell rails to other parties because 
of their having concluded a contract 
with you is factually incorrect. No 
doubt, letter No. 68/RS(G)/709/10 dated 
15-7-1968 indicated an intention to en- 
ter into a contract with you, but sub- 
sequent to this, discussions had been 
held with you over a number of sittin 
oh 20-7-1968, 12-8-1968, 26/8/1968 27 
8/1968 culminating in your letter dated 
18-9-1968. This would amply indicate 
that no agreement had been reached on 
vital terms and conditions, and the 

uestion of the existence of a conclud- 
ed contract does not arise ......” 


| 
5. The Respondents replied to 
this letter by their letter dated 25-1- 
1969 expressing surprise and contesting 
the stand taken by the Railway Board. 
In the petition of the Respondents fil- 
ed in Court after setting out the rele- 
vant correspondence leading upto the 
letter of acceptance of P. C. Oak dated 
5th July 1968, it was stated that that 
etter was a definite acceptance of the 
offer and constitutes a binding and va- 
lid contract between the parties. With 
papan to the draft agreement of the 
7th August 1968 handed over to the 
Respondents embodying the agreement 
poean the parties, the averment was 
that the then Acting Director of Rail- 
way Stores desired certain additional 
terms to be embodied in the terms that 
were agreed to. The additional terms 
were agreed to by the plaintiffs (Res- 
pondents) by their letter to the Director 
Railway Stores, dated 18-9-1968. In 
paragraph 16 it was further alleged 
that after the letter of acceptance by 
the appellants the then Acting Direc- 
tor of Railway Stores and the Direc- 
tor of Finance proposed to the plain- 
tiffs that the price offered by them 
should be increased or in the alterna- 
tive cerțain alterations be made in the 
lagreed terms, but the plaintiffs having 
justly refused to do so, the second de- 
fendant (C. Parasuraman) falsely 
‘wrote to the plaintiffs on 15-1-1969 that 
no concluded contract had taken place 
and that. the Railway Board was, there- 
‘fore, not precluded from selling rails 
to other parties. 








` 
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6. The appellants in their writ- 
ten statement, raised a preliminary ob- 
jection, namely, that the petition was 
misconceived as there was no arbitra- 
_tion agreement between the parties and 
so the question of enforcing the arbitra- 
tion clause in the alleged contract did 
not arise. It also reiterated its stand 
earlier taken that the letter dated 15-7- 
1968 written by Oak on behalf of the 
Secretary, Railway Board, was not a 
letter of acceptance of the offer of the 
Respondents so as to amount to a con- 
cluded contract binding on the Union 
of India nor could it be construed as 
such in view of the mandatory provi- 
sions of Article 299 of the Constitution 
of India. The contention was that un- 
Jess and until a formal instrument of 
contract was executed in the manner 
required by Art. 299 of the Constitu- 
tion and by the relevant notifications, 
there would not be a contract binding 
on the Union of India and at any rate 
no such agreement was entered into as 
it was alleged that though interviews 
had taken place at various times be- 
tween the plaintiffs and the several 
officers of the Railway Board, no agree- 
ment had been reached on vital terms 
and conditions. 


T. Two submissions were urged 
on behalf of the appellants, namely:— 


(1) that apart from the contention 
relating to Article 299 of the Constitu- 
tion, there was no concluded contract 
between the parties; because (a) the 
essential terms were not agreed to be- 
tween them on the date when the ac- 
ceptance letter was issued by P. C. Oak 
on 15-7-1968, and (b) even if there 
was an acceptance as alleged, that 
acceptance was conditional upon a for- 
mal contract being executed by the 
appellants; 

(2) that the three mandatory re- 
quirements of Article 299 of the Con- 
stitution for a valid and binding con- 
tract made in exercise of the execu- 
tive power of the Union have not been 
complied with, namely, (a) that the 
contract was not expressed to be in 
the name of the President, nor (b) was 
it executed on behalf of the President, 
or (c) by a person authorised to exe- 
cute it on his behalf. 


8. The crucial question which 
arises. for determination is whether 
there was a concluded contract, and 
if there was one, whether the manda- 
tory requirements of Article 299 of the 
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Constitution for entering inte a valid 
and binding contract have been satisfi- 
ed? It is now settled by this Court 
that though the words ‘expressed’ and 
‘executed’ in Article 299 (1) might sug- 
gest that it should he by a deed or 
by a formal written contract, a bind- 
ing contract by tender and acceptance 
can also come into existence if 
the acceptance is by a _ perso 
duly authorised on this behalf by 
the President of India. A contract 
whether by a formal deed or other- 
wise by persons not authorised by 
the President cannot be binding and is 
absolutely void. 









9, We do not for the present 
consider it necessary to go into the 
question whether and to what extent 
the requirements of Article 299 have 
been complied with in this case. What 
we have to first ascertain is whether 
apart from the contention relating to 
Article 299, a concluded contract has 
come into existence as alleged by the 
Respondents. Before us detailed argu- 
ments were addressed on behalf of the 
appellants to show that notwithstand- 
ing the letter of acceptance of 15th July 
1968, no concluded contract had in fact 
come into existence and though that 
letter accepted certain terms, there were 
other essential terms of the contract 
which had to be agreed to and were the 
subject-matter of further negotiations 
between the parties; that it was the 
intention of the parties that all those 
terms were to be embodied in a for- 
mal contract to be executed which con- 
tract alone was to be binding between 
the parties; and that in any case the 
letter of acceptance and the subsequent 
letters were not by the Director of 
Railway Stores but by the Secretary to 
the Railway Board who was not a per~ 
son -authorised to enter into the agree- 
ment between the President of India 
represented by the Ministry of Rail- 
wavs and the Respondents. On the 
other hand, the stand taken by the Res- 
pondents was that all the essential 
terms of the contract were agreed to 
and the contract was concluded on 15th 
July 1968, though at the instance of 
the Director, Railway Stores further 
terms with respect to the execution of 
the contract were the subject-matter of 
negotiations between the parties and in 
any case these did not pertain to the 
essential terms and could not on that 
account detract from the binding na- 
ture of a concluded contract. It was 
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also contended that the letter of ac- 
ceptance by P. C. Oak though signed 
on behalf of the Secretary, Railway 
Board was in fact on behalf of the 
said Board which was authorised to 
enter into such a contract. It is in our 
view unnecessary to consider the seve- 
ral contentions as to whether all the 
essential terras of the contract had been 
agreed to or that the contract was 
concluded by the acceptance letter of 
15th July, 1968 or whether the parties 
intended it to be a term of the con- 
tract that a formal contract should be 
entered into between them in order to 
bind the parties. In this case, we are 
of the view that the Secretary to the 
Railway Board, on whose behalf the 
offer of the Respondents was accept- 
ed, was not the person authorised to 
enter into a contract: on behalf of 
the President of India. As can be seen 
from ‘the various documents already 
extracted that the tender notice invit- 
ed offers to be addressed to the Pre- 
sident of India through the Direc- 
tor of Railway Stores, Railway 
Board. Under the general con- 
ditions the seller was defined to mean 
the President of India acting through 
the Director, Railway Stores and in 
the default clause it was provided that 
where the buyer fails to execute the 
contract, the seller shall have power 
under the hand of the Director, Railway 
Stores, Railway Board, to: declare the 
contract at an end. In the letter writ- 
ten by Oak on 25-5-1968, as earlier no- 
ticed, it was pointed out to the Res- 
pondents that their offer was not ad- 
dressed to the President of India as 
required under clause 1 (3) of the In- 
structions to the Tenderers and, there- 
fore, the Respondents were required to 
confirm that their offer can be deemed 
to have been addressed to the Presi- 
dent and is oven for acceptance on be- 
half of the President and their reply 
should be addressed to the President 
of India, through the Director of Rail- 
way Stores, Railway Board. Even the 
draft contract dated 27-8-1968 in terms 
of which the Respondents were insist- 
ing on a final contract to be issued to 


_ them by the appellants was to be exe- 


cuted by the Respondents as buyers on 
the one part and the President of India 
acting through the Director, Railway 
Stores, Ministry of Railways (Railway 
Board) as the sellers, on the other. 
There is little doubt that the only per- 
son authorised to enter into the con- 
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tract on behalf of the President is 
the Directcr, Railway Stores. It is 
true that the notification of the Minis- 
of Law issued in exercise of the 
powers urder clause 1 of Article 299 
of the Constitution shows that the 
President directed the authorities nam- 
ed therein to execute on his behalf 
the contracts and assurances of pro- 
perty specified therein. But notwith- 
standing this, the President is fully 
empowered to direct the execution of 
any specified contract or class of con- 
tracts on ad hoc basis by authorities 
other than those specified in the said 
notification. This Court had in 
Bhikraj Jaipuria v. Union of India, 
(1962) 2 SCR 880 = (AIR 1962 SC 113) 
earlier held that the authority to exe- 
cute contracts may be conferred on a 
person not only by rules expressly 
amed and by formal notifications 
issued in this behalf but may also be 
specifically conferred. In this case the 
letter of acceptance dated 15-7~1968 was 
on behalf of the Secretary, Railway 
Board, who is not authorised to enter 
into a contract on behalf of the Pre- 
sident. 


~ 10. It is contended that clause 43 
of Part XVII and , Part XI empower 
the Secretary, Railway Board to enter . 
into such contracts. Clause 43 of Part 
XVII provides that all deeds and in- 
struments other than those specified in 
at part may be executed by the Se- 
retary or the Joint Secretary or the 
Deputy Secretary or the Under Secre- 
ary in the Railway Board or a Direc- 
tor, Joint Director, Deputy Director or 
‘Assistant Director in the Railway 
Board. It is submitted that as nothing 
has been specified in Part XVIII relat- 
ing to the contract of the type we 
considering, the Secretary, Railway 
oard is authorised to enter into a 
‘contract on behalf of the President. 
This submission is untenable because 
clause 9 specifically provides for the 
leontracts connected with the sale of 
owe ashes, coal, dust, empty contain- . 
ers and stores. The tender, it will be 
observed, is for rails which are scrap 
las well as rerollable and relayable but 
it is urged that relayable rails are 
Inot stores nor can they be considered as 
iscrap and as these are not covered by 
clause 9, the Secretary, Railway Board 
lis fully empowered by the President 
,to enter into a contract on his behalf. 
We cannot accept this argument be- 
cause in our view relayable rails are 
l 
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part of the stores. It may be that 
some of these reils which are part of 
the stores may he considered to be in 
a condition which the authorities con- 
cerned think should: be disposed of. 
{he contracts relating to the goods 
of the nature ‘specified in the tender 
notice are, therefore, dealt with by 
clause 9, as such clause 43 will have no 
application. Part XLI empowers the 
Secretaries to the Central Government 
fn the appropriate Ministries or Depart- 
ments to execute any contract or assur- 
ances of property relating to any mat- 


ter whatsoever and is in these terms:—~_ 


“Notwithstanding anything herein- 
before contained any contract or assur- 
ance of property relating to any mat- 
ter whatsoever may be executed by the 
Secretary or the Special Secretary or 
the Additional Secretary or a Joint Se- 
cretary or a Director or where there 
fis no Additional Secretary or a Joint 
Secretary or a Director, a Deputy Se- 


eretary to the Central Government in | 


the appropriate Ministry or Department 
and in the case of ......... 


I. The contention on behalf of 
the Respondents is that since Railway 
Board is a Department of the Govern- 
ment, the Secretary to the Department 
fis authorised to enter into a contract 
under the above provision. This sub- 
mission in our view, is equally mis- 
conceived because reading the above 
requirement carefully it will appear 
that the persons there mentioned should 
be Secretary, Special Secretary etc., 
to the Central Government in the ap- 
propriate Ministry or Department and 
not that the Secretary to any Depart- 
ment or office of the Government of 
India is empowered thereunder. It is 
however contended that the Secretary 
to the Railway Board is a Joint Secre- 
tary to the Government of India and 
as such under the above provision the 
acceptance letter should be considered 
to have been executed on behalf of the 
President. Even this submission lacks 
validity because as pointed out on be- 
half of the appellant, at the relevant 
time the Secretary to the Railway 
Board did not have any status as Se- 
cretary to the Central Government. 
Whe status of a Joint Secretary was 
only conferred on him by a notification 
by the Government of India in the 
Ministry of Railways. for the first time 
on 15-9-1969 with effect from that date. 
An affidavit of the Deputy Secretary to 
the Railway Board (Ministry of Rail- 


ways) has been filed before us sett- 
ing out. the above fact and enclosing 
the said notification. Then again it was 
urged that the members of the Rail- 


- way Board were Secretaries to the 
‘Central Government and hence the 


Board on whose behalf the Secretary 
communicated the acceptance could 
enter into a binding contract. This sub- 
mission also is without force because 
there is no material before us to con- 
clude that the Board was so authoris- 
In these circumstances, even if the 
correspondence shows that the formali- 
ties necessary for a concluded contract 
have been satisfied and the parties were 
ad idem by the time the letter of ac- 
ceptance of the 15th July 1968. was 
written, about which we do not wish 
to express any opinion, there is no va- 
lid or binding contract because the let- 
ter of acceptance, on the evidence be- 
fore us, is not by a person authorised 
to execute the contracts for and on 
behalf of the President of India. 


12. On the evening before the 
day the judgment in the case was due 
to be delivered, an application dated 7- 
2-1972 was filed enclosing an affidavit 
of R. N. Mubayi who was Director, 
Railway Stores, between. 18-12-1965 to 
30-9-1969 as also an affidavit of R. B. 
Lal, Managing Director of the Respond- 
ent No. 1 to take them in evidence and 
consider the facts stated therein before 
judgment is delivered, and-if necessary, 
to call for the file and give a re-hear~ 
ing. The affidavit of Mubayi states that 
only after he recorded on the rele- 
vant file and issued instructions to 
his Deputy Director, Shri P. C. Oak to 
convey the acceptance of the offer of 
Messrs. N. K. Private Limited, that 
the acceptance was conveyed by Shri 
P. C. Oak to the said company. The 
affidavit of R. B. Lal says that though 
the affidavit filed by P. Lal, Deputy 
Secretary, Railway Board stating that 
the Secretary, Railway Board, did not 
have the status of Secretary, Special 
Secretary, Additional Secretary, Joint 
Secretary or Deputy Secretary to the 
Government of India in the Ministry of 


. Railway, he has not denied that the 


Secretary did not have the status of a 
Director. It is further submitted in 
that affidavit that the Secretary of the 
Board had the status of a Director at 
the relevant time and as mentioned in 
Part XLI of the Notification of the 
Ministry of Law. ‘a Director’ is autho- 
rised to accept offers. 
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13. Apart from the question 
whether we should admit additional 
evidence at this stage in this case and 
though we had rejected an earlier sub- 
mission to call for the files, having re- 
gard to the facts stated by R. N. Mubayi, 
Director of Railway Stores during the 
relevant period that it was he who 
had asked P. C. Oak to accept the 
offer ahd had so endorsed it on the 
file, as also the affidavit of R. B. Lal 
that the Secretary to the Board was 
the Director of Railway Stores, we 
withheld the judgment and called for 
the file to satisfy ourselves. The file 
has heen submitted to us by the appel- 
lants along with an affidavit of R. Sri- 
nivasan, Joint Director, Railway Board 
in which it is categorically averred that 
at the relevant time, namely, 15-7-1968, 
the Secretary Railway: Board did not 
have the status of the: Director under 
Part XLI of the Notification of the 
Ministry of Law or at alL' A perusal 
of the relevant file relating to the let- 
ter of acceptance would show that on 
15-7-1968, Shri Oak made the follow- 
ing endorsement: “Reference to Board’s 
orders at page 38/N, draft letter accept- 
ing Messrs. N. K. (P) Ltd., offer is 
being issued today. D. R. S. may kind- 
ly see before issue,” and this endorse- 
ment was merely signed. by R. N. 
Mubayi. We are not here referring to 
the other proceedings on the file as to 
whether the execution of a formal con- 
tract was a condition precedent and as 
one of the terms of the contract but 
even the above endorsement does not 
show that the letter of acceptance of 
15-7-1968 was issued on the orders and 
directions of Mubayi as alleged by him 
in the affidavit. What it in fact shows 
is that itis the Board that issued 
the orders of acceptance and that 
the acceptance letter was only to 
be seen by him Even the draft 
letter issued does not contain his ini- 
tials or his signature in token of ° his 
having seen or approved it. The letter 
of acceptance not having been issued on 
the orders of the Director, Railway 
Stores, there was no concluded contract 
as on that date, by a person authoris- 
ed to enter into a contract. There is 
also nothing to show that the Secretary 
to the Board was the Director, Railway 
Board as further alleged in the affida- 
vit of R. B. Lal 


14. 
` jallowed and the application under Sec- 
tion 20 of the Arbitration Act is dis- 


In this view the appeal is 


K. H. Amulakh v.State of Gujarat (Khanna J.) 


A.I. Re 


missed but there will be no order as 
oe of the appellants. On the 
other hand, we direct the appellants to 
pay the costs of the Respondents be- 
cause special leave wes granted on con~ 
dition that the petitioner will pay the 
costs of the Respondents in this appeal 


in any event. 
Appeal allowed, 
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Sessions Judge Palanpur on a charge 
under section 302 Indian Penal Code 
for the murder of his wife Bai Thakari 
(20) and was acquitted. On appeal fil- 
ed by the State, the High Court of 
Gujarat set aside the acquittal of the 
accused, convicted him under S. 302 
Indian: Penal Code and sentenced him 
to undergo imprisonment for life. The 
accused has now come up in appeal to 
this Court by special leave. 


2. The prosecution case is that 
‘Bai Thakari deceased was the daughter 
of Lakhmanji (PW 7). She was mar- 
ried to the accused about two years 
prior to the present occurrence. After 
the marriage the accused was not on 
speaking terms with his father-in-law 
and did not allow Thakari deceased 
to visit her father’s house. The deceas- 
- ed complained to her father that the 
accused maltreated her. 


3. Till about 20 days before 
the present occurrence, the accused 
along with Thakari deceased as well 
as his younger brother Magan Lal, 
(PW 3) and the latter’s wife Bai Dahi 
(PW 4) used to live with his elder 
brother Daya Ram in Sindhi Colony 
fn the town of Deesa. About 20 days 
before the occurrence the accused and, 


Magan Lal separated from Daya Ram’ 
their wives started’ 


and along with 
living in a house in Mata-Sheri, another 
locality of that town. The accused 
and Magan Lal jointly ran a small 
shop at a short distance from their 
house. 


4. On September 23, 1967 at 
about 10 am., it is stated, Dharamshi 
(PW 8), whose shop is situated near 
the house of the accused, saw the ac- 
cused sitting on a stone opposite Dha- 
ramshi’s shop. The accused appeared 
to be in a state of excitement at that 
time and did not speak to any one 
After sitting there for about an hour, 
the accused met Shiv Lal, whose shop 
is also near Dharamshi’s shop. Shortly 
thereafter, the accused went to his 
house. At about 12 noon on that 
day, the accused was seen runn- 
ing towards the police station by 
Natvar Lal (PW 5) who has a 
Paan-Biri shop in Gandhi Chowk 
Deesa. The clothes of the accused were 
at that time stained with blood. The 
police station is at a distance of about 
a furlong from the house of the ac- 
cused. Govind Lal (PW 2) also saw 
the accused on that day running with 
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blood stains on his clothes towards 
Gandhi Chowk. The accused arrived at 
the police station Deesa at about 12.15 
p.m. and made confessional statement 
Ex. 27 to Sub Inspector Rojia. The 
Sub Inspector prepared first informa- 
tion report Ex. . 28 on the basis of 
statement Ex. 27. The Sub Inspector 
also took into possession the blood- 
stained clothes of the accused and put 
them in a sealed parcel. The hands and 
legs of the accused were found stained 
with blood. -No injuries were. noticed 
on his person. The accused then took 
the Sub Inspector to his house and 
pointed to the dead body of Thakari 
lying there. A knife was also lying 
near the dead body. The Sub Inspec- 
tor prepared the inquest report and 
sent the dead body for post mortem 
examination. Post mortem examina- 
tion was performed on the dead body 
by Dr. Hargovindbhai at 5 pm on 
that day. The clothes of the accused 
were sent to the chemical analyser 
whose report showed that they were 
stained with blood. According to the 
report of the Serologist, the blood in 
question was of human origin. 

5. At the trial the accused in 
his statement under section 342 of 
the Code of Criminal Procedure deni- 
ed the prosegution allegations about 
his having murdered his wife or about 
his having before that maltreated her. 
The accused admitted that on the day 
of occurrence he was seen running to- 
wards the police station with stains of 
blood on his clothes and gave the fol- 
lowing version. 


“At that time I was going to polte 
station. My clothes were stained with 
blood. At that time I had gone home 
from my shop and found the door of 
my house closed. So again I went to 
my shop, and then again I returned. 
At that time I thought that my wife 
might have gone to answer the call of 
nature and the door must have been 
closed. Then I opened the door, and 
my wife appeared to have been mur- 
dered. Then in order to see whether 
she was alive or dead, I tried to lift 
her and at that time my clothes and 
person were stained with blood. At 
that time her both the hands were 
bent. She had cuts on her neck So I 
was going running to inform the police 
about this, and at that time Govind 
had seen me going to the police sta- 
tion. I informed the P. S. I. that some- 
one has killed my wife. I told the 
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- P.S.I. that I did not know as to who 
has murdered my wife. Then P.S.I. 
abused me, slapped me, and told me 
that I-was the murderer of my wife. 
Then I was arrested. Then I was taken 
‘to the Mamlatdar after about 10 or 12 
days. Mamlatdar had asked me as’ to 

what Iwas knowing about the offence? 
~- I told him that I knew nothing and I 
was threatened to confess but I did 
not confess, On that day old Chapples 
were lying near my house.” 


6. The learned Sessions Judge 


on consideration of the evidence held’ 


that the first information report given 
by the accused as per statement Ex. 27 
was not admissible in evidence. With 
regard to the blood stains'on the clo- 
thes of the accused, the explanation 
given by him was found by the Ses- 
sions Judge to be plausible. It was 
also held that there was no sufficient 
evidence to show that the accused and 
his wife were alone in the house at 
or about the time of the occurrence. 
The prosecution allegation that the ac- 
cused was found to be sitting in a 
state of excitement before the pre- 
sent occurrence was, in the opinion of 
the Sessions Judge, a flimsy circum- 
stance which did not:connect the ac- 
cused with the crime. The case against 
the accused was held to -have been not 
. proved beyond reasonable doubt. He 
was accordingly acquitted! 


7T. ` On appeal the earned Jud- 
ges of the High Court found that the 
evidence about the maltreatment of 
Thakari. deceased by the accused was 
not satisfactory. It' was, however, 
found that the accused had not been 
allowing Thakari deceased to go to her 
father’s house. The High Court re- 
ferred to the evidence of Dharamshi 
(P. W. 8) and came to the conclusion 
that the accused had shortly before the 
occurrence gone inside his house.. The 


accused, in the opinion of the High | 


Court, was alone in the house along 
with the deceased at the time of the 
occurrence. The explanation furnish- 
ed by the accused regarding the blood 
stains on his clothes was found to be 
false. His conduct after the ‘occur- 
rence, in the view of the High Court, 
pointed to his guilt. In the result, the 
acquittal of the accused was set aside 
and he was convicted for the offence 


under Section 302 Indian Penal Code. 


8. In appeal Mr. Chari, on be- 
half of the appellant, has argued that 


there is no cogent evidence on the 
record to show that the accused was 
present with the deceased at the time 
of the present occurrence. As regards 
the blood stains on his clothes, tha 


learned counsel has submitted that’ 


satisfactory explanation was furnished 
by the accused. The above stand has 
been controverted by Mr. Dholkia on 
behalf of the State. After having been 
taken through the material on re- 
ord, we find considerable force in 
e submissions made by Mr. Chari. 
9. It cannot be disputed that 
Thakari deceased died as a result of 
murderous assault. Dr. Hargovindbhai, 
who performed the post mortem exa- 
mination on the dead body of Thakarf 
deceased, found seven incised wounds 
on her neck. The injuries, according 
to the doctor, were sufficient to cause 
death and resulted in her instantane- 
ous death. The case of the prosecu- 
tion is that it was the accused who 
ad caused the injuries to the deceased 
as a result of which she died. The 
accused, however, has denied this alle- 
gation. In order’ to prove its case 
against the accused, the prosecution 
has not produced any ocular evidence 
but has relied upon the circumstance 
that the accused was alone with the 
deceased at the time of the occurrence. 
The only 
Prosecution in this connection consists 
of the statement of Dharamshi (PW 8). 
10. According to the statement 
of Dharamshi recorded in Gujrati, his 
tailoring shop is near the house of the 
accused. On the day of occurrence at 
about 10 a.m. Dharmashi saw the 
accused sitting on a stone opposite his 
(Dharamshi’s) shop. The ‘accused ap- 
peared to be in a state of excitement, 
He was looking to the ground and was 
mot speaking with any one. After sit- 
ting like that for about an hour, the 
accused met Shiv Lal whose shop is 
also nearby. Thereafter, the accused 


[went inside his house. Dharamshi 


later on that day learnt of the mur- “ 


ider of Thakari deceased. According, 
j however, to the English record of the 
statement of Dharamshi, the accused 
after sitting on the stone for about an 
ihour in a state of excitement met Shiv 
Lal. The accused and Shiv Lal then 
went together to the house of the ac- 
‘cused. The learned Judges of the High 
Court relied upon the Gujrati version 
-of the statement of Dharamshi and ac- 
cepting that to be correct, came to the 


evidence adduced by the 
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conclusion that the accused was alone 
with Thakari deceased at the time of 
the present occurrence. In this con- 
nection, we find that though Dharam- 
shi has deposed in court that the ac- 
cused was in a state of excitement, 
Dharamshi made no mention of ` the 
accused being in the state of excite- 
ment in his statement recorded by 
the police. It would thus appear 
that Dharamshi has tried to im- 


prove upon his police statement. — 


Shiv Lal, with whom the accused was 
closeted, according to the Gujarati ver- 
sion of Dharamshi’s statement, and who 
also went along with the accused in- 
side the house, according to the Eng- 
lish version, has not been examined as 
a witness in the case and there is noth- 
ing on the material before us to indi- 
cate as to why Shiv Lal was not exa- 
mined by the prosecution. The non- 
examination of Shiv Lal who was a 
very material witness would give rise, 
in our opinion, to an inference that, if 
examined, hé would not have supported 
the prosecution evidence. We thus find 
that a very important piece of evidence 
which could have shown as to whether 
the accused went inside his house short- 
ly before the occurrence is missing in 
this case. In any case we do not find it 
safe to act upon the wuncorroborated 
statement of Dharamshi. 

11. Another difficulty in rely- 
ing upon the Gujarati version of the 
statement of Dharamshi is that the 
question which was put to the accus- 
ed when he was examined under Sec- 
tion 342 of the Code of Criminal Pro- 
cedure related to his going inside his 
house along with Shiv Lal. No ques- 
tion was put to the accused in the 
course of that statement that he alone 
had gone inside the house. It would 
thus appear that the most crucial 
piece of incriminating evidence upon 
which the conviction of the accused is 
sought to be founded was not put to 


the accused and he was not called up-- 


on to explain’ that circumstance. On 
the contrary, what was put to the ac- 
cused was that he had gone inside his 
house along with Shiv Lal. This fact, 
assuming it to be correct, would not 
warrant the conclusion that the ac- 
cused was alone with the deceased at 
the time of the present occurrence. 
12. As regards the prosecution 
evidence that the accused after the 
occurrence was seen running towards 
the police station with blood stains on 
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his clothes, we are of the opinion that 
the accused has furnished a plausible 






ence has been made by the High Court, 
that the accused wanted to make sure| — 
at that time as to whether the deceas~- 


13. Coming now to the question 
of motive, we find that the evidence 
consists of the statement of Lakhmanji 
(PW 7) who has deposed that Thakari 
deceased used to complain to him that 
the accused was maltreating her. 
Lakhmanji, however, admits that he 
never stated before the police that the 
deceased had complained to him re- 
garding maltreatment by the accused. 
In view of that, the statement in court 
of Lakhmanji about the complaint 
made by the deceased regarding mal- 
treatment would smack of after- 
thought and: not carry much weight. 
As regards the evidence of Lakhman- 
ji that the accused was not on speak- 
ing terms with the witness and did not 
allow Thakari deceased to go to Lakh- 
manji’s house, we find that this cir- 
cumstance, even if true, would not 
show estrangement between the accus- 
ed and the deceased. On the con- 
trary, this circumstance would point 
to the strained relations between the 
accused and Lakhmanii PW. No mo- 
tive on the part of the accused to mur- 
der the deceased can consequently be 
held to have been proved 

14, The confessional statement, 
Ex. 27, which was made by the accus- 
ed to Sub. Inspector Rojia and which 
formed the basis-of the first information 
report was not admissible in evidence 
as the same was hit by Section 25 of 
the Indian Evidence Act. We may in 
this connection refer to the case of 

Aghnoo Nagesia v. State of Bihar, 
(1566) ISCR 134 = (AIR 1966 SC 119) 
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wherein this Court held that no part 
of a first information report lodged by 
the accused with the police could be 
admitted into evidence if it was in 
the nature of a confessional statement. 
The statement could, however, be ad- 
mitted to identify the accused as the 
maker of the report. The part of the 
information as related distinctly to the 
fact discovered in consequence of the 
information could also bé admitted 
into evidence under Section 27 of the 
Indian Evidence Act if the other con- 
ditions of that section were satisfied. 
15. We, therefore, accept the 
appeal, set aside the judgment of the 
High Court and restore that of the 
trial court. The accused-appellant is 
consequently acquitted. 
Appeal allowed. 


_ AIR 1972 SUPREME COURT 926 
‘ (V 59 C 176) | 
J. M. SHELAT, H. R. KHANNA AND 
K. K. MATHEW, JJ 


: Keshab Roy, Petitioner v, The 
State of West Bengal, Respondent. 

Writ Petna. No. 340. of 1971, D/- 3- 
2-1972. 

(A) W. B. (Prevention of Violent 
Activities) Act, 1970 (Presidents Aet 
19 of 1979), Section 3 (2) (b) — “Act- 
ing in any manner prejudicial to the 
security of State or maintenance of 
public order” — Setting fire to Gov- 
ernment and educational institution. 
(Per Majority, Shelat, J. Contra.) 


Where grounds of detention re- 
lated to the act -of setting fire to 
postal records and papers and to the 
class rooms of a School which creat- 
ed panic and terror in the locality, the 
detenue was held to have acted in the 
manner prejudicial to the security of 
the State or the maintenance of pub- 
lic order within Section 3 (2) (b). 

(Para 5) 

Though the order. of detention was 
made within two and a half months 
of the second incident it cannot be 
said that it was made after such a 
length of time of the incidents that 
the connection between the incidents 
and the order was remote and not 
proximate. (Para 6) 

(B) W. B. (Prevention of Violent 
Activities) ‘Act, 1970 (President’s Act 19 
of 1970), Section 3 — Application of 
mind by detaining authority. 


BP/BP/B105/72/YPB 








Keshab Roy v. State of W. B. (Khanna J.) 


A-L R. 


(Per Majority, Shelat, J. Contra) 

' Use of the word “or” in the ex- 
pression “with a view to preventing 
him from acting in any manner preju- 
dicial to the security of the State 
or the maintenance of public order” in 
the order of detention does not neces- 
sarily show that the detaning autho- 
rity has not applied its mind. The order 
is not invalid on that ground (Para 8) 
Cases Referred: Chronological, Paras 
(1972) W. P. No. 322 of 1971, D/- 

. 8-2-1972 (SC), Ananta Mukhi v. 

| State of W. B. 1, 8 

Mr. V. J. Francis, Advocate, ami- 
cus curiae, for Petitioner; Mr. P. K. 
Chakravarti, Advocate, and Mr. G. S. 
Chatterjee, ‘Advocate for Messrs Suku- 
mar Basu and Co., for Respondent. 

SHELAT, J.:— The order of de- 
tention impugned in this petition is 
in identical terms as the one in Writ 
Petition 322 of 1971 (Ananta Mukhi, 
Ananta Hari v. The State of ` West 
Bengal). For the reasons given in the 
judgment in that petition the impugn- 
éd order must be held to be bad. Con- 
sequently, the respondent State is 

irected to release the petitioner and 
sig him at liberty forthwith. 

2. KHANNA; J.: (For oe 
lna on behalf of MATHEW, J). 
is a petition through jail SAT 32 
of the Constitution of India for the issu- 
ance of a writ of habeas corpus by 
Keshab Roy who has been ordered to 

e detained under Section 3 of the 
West Bengal (Prevention of Violent 
Activities) Act, 1970 (President’s Act 
No. 19 of 1970), hereinafter referred 
to as the Act. 

3. The order of . detention 
which was made against the petitioner 
eads as under: 
“No. 2925-C 


- 


ORDER 

i Dated, Suri, the 16-7-1971. 
| Whereas I am satisfied with res- 
ipect to the person known as Shri Kes- 
hab Roy, son of Shri Kalipada Roy of 
Dubrajpur (Lalbazar), P. S. Dubrajpur, 
District Birbhum, that with a view 
to preventing him. from acting in any 
'manner prejudicial to the security of 
the State or the maintenance of pub- 
lic order, it is necessary so to do, I 
therefore in exercise of the powers 
‘conferred by sub-section (1) read with 
sub-section (3) of Section 3 of the | 
"West Bengal (Prevention of Violent 


Activities) Act, 1970 (Presidents Act 





Pena 





1972 
No. 19 of 1970), make this order direct- 


ing that the said Shri Keshab Roy 
be detained. 
Given under my hand and seal of 
office. 
Sd/~ M. Gupta. 
16-7-1971. 


i District Magistrate, Birbhum.” 
; 4. The same day the order of 
detention was passed by the District 
Magistrate, that is, July 16, 1971 he 
sent a report about the making of the 
order to the State Government. The 
order of detention and the grounds of 
detention were served upon the peti- 
tioner on July 18, 1971. The State 
Government approved the order of de= 
tention on July 26, 1971 and on the 
same day reported the matter to the 
Central Government. Representation 
dated July 28, 1971 of the petitioner 
was received by the State Government 
and was rejected on August 16. 1971. 
The case of the petitioner was referred 
to the Advisory Board on August 16, 
1971. The Advisory Board made a re- 
port on September 16, 1971 to the eff- 
ect that there was sufficient cause for 
the detention of the petitioner. The 
order of detention was confirmed on 
October 16, 1971. 

5. The petition has been resist- 
ed by the respondent and the affidavit 
of Shri Chandi Charan Bose, Deputy 
Secretary, Home (Special) Department, 


Government of West Bengal has been - 


filed in opposition to the petition. 

Mr. Francis, who has argued the 
case (as?) amicus curiae on behalf of 
the petitioner, has invited our ` atten- 
tion to the grounds of detention which 
were served upon the petitioner and 
read as under: A 

*(1) On 4-4-1971 at about 23-30 
hours, you along with others forcibly 
entered by breaking door into the 
office room of Niramoy (Giridanga) 
Sub-Post Office, P. S. Dubrajpur, and 
set fire to postal records and papers 
besides other things worth Rs. 200.00 
causing extensive damage. This creat- 
ed panic and terror in the locality. | 

(2) On 1-5-1971 at about 00.15 
hours, you’ along with others ‘set fire 
to two class rooms of Balijuri Junior 
High School, P. S. Dubraijpur causing 
damage to furniture and class room 
worth Rs. 1,000.00 (one thousand). This 
created serious panic and terror in 
the locality.” 

It has been argued by Mr. Fran- 
cis that the two incidents mentioned 
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above did not show that the petitioner 
had acted in any manner prejudicial to 
the security of the State or the main- 
tenance of public order. This conten- 
tion, in our opinion, is not well-found- 
ed. The incident of April 4, 1971 re- 
ferred to in the grounds of detention 
relates to setting fire to postal records 
and papers, while the incident of May 
1, 1971 pertains to setting fire to two 
class rooms of a school. It has also 
been mentioned that the above two 
incidents created panic and terror in 
the locality. The aforesaid allegations 
would bring the case of the petitioner 
within the purview of clause (b) of 
sub-section (2) of Section 3 of the Act. 
According to that clause, the expres- 
sion “acting in any manner prejudicial 
to the security of the State or the 
maintenance of public order” would, 
inter alia, include the commission of 
the offence of mischief by fire on any 
property of the Government or edu- 
cational institution where the commis- 
sion of such mischief disturbs or is 
likely to disturb public order. 

6. It has next been argued by 
Mr. Francis that there was no proxi- 
mity of time between the incidents 
referred to in the grounds of deten- 
tion and the order of detention. This 
contention too, in our opinion, is not 
well-founded, because the order of de- 
tention was made within about two 
and a half months of the second inci- 
dent. The second incident showed a 
propensity on the part of the peti- 
tioner to set fire to Government pro- 
perty or educational institutions. It 
cannot be said that the order of de- 
tention was made after such a length of 
time of the incidents that the connec- 
tion between the incidents and the 
order was remote and not proximate. 

T. The impugned order has also 
been assailed as mala fide on the 
ground of bias of the authorities 
against the petitioner. There is, how- 
ever, no cogent material on the record 
to indicate such a bias, and we find 
ourselves unable to accede to the con- 
tention advanced on behalf of the peti- 
tioner in this respect. 

8. Lastly, it has been argued 
that the order of detention made 
against the petitioner by the District 
Magistrate shows an element of casual- 
ness and absence of due application of 
mind, as according to . the order the 
petitioner was detained “with a view 
to preventing him from acting in any 
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manner prejudicial to the security of 
the State or the maintenance of pub- 
lic order.” It is urged that the use 
of the word “or” in the order shows 
that the detaining authority was not 
definite regarding the ground of de- 
tention. Similar argument was ad- 
vanced before us in the case of Ananta 
Mukhi alias-Ananta Hari v. The State 
of West Bengal (Writ Petition No. 322 
of 1971, decided today) and was re- 
jected. It has been held by us that 
the use of the word “or” in the deten- 
tion order would not introduce an in~ 
firmity as might justify the quashing 
of that order. 

9. The. - petition consequently 
fails and is dismissed. 

BY THE COURT: 

10. 
the majority, the Writ: Petition is dis- 
missed. -> 

Petition dismissed. 


AIR 1972 SUPREME COURT 928 
(V 59 C 177) i 
(From:— Patna) * 
J. M. SHELAT AND K. Ri 
MATHEW, JJ 
- Dharamdeo Rai, Appellant v. 
Ramnagina Rai, Respondent; The State 
of Bihar (By notice). 

Criminal Appeal No. 
D/= 18-1-1972. _ 

Registration Act (1908), Section 83 
~ Section is not prohibitory either in 
terms or im intention. 

Section is not prohibitory In cha- 
racter and it does not preclude a pri- 
vate person from commencing a pro- 
secution for an offence’ under the Act 
‘without the permission as envisaged in 
the section. The section provides only 
for one type of cases, namely, cases in 
which the commission of an offence 
under the Act comes to the knowledge 
of the Registering Officer in his offi- 
cial capacity and even there, the lang- 
uage of the section is permissive and 
not mandatory. AIR 1968 SC 1339 
Distinguished. (1885) ILR 11 Cal 566 
(FB), AIR 1918 Mad 439 and AIR 1937 
Bom 191 Approved. AIR 1927 Rang 61 
and AIR 1934 All 963 (FB). Overruled. 

(Paras 3 to 7) 


33 of 1969, 


'# (Cri. Appeal No. 58 of 1966, D/- 12- ` 


11-1968 — Pat.) 
BP/BP/A348/72/SSG 


Dharamdeo v. Ramnagina (Mathew J.J 


In view of the opinion of -` 


ih A. LR 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1339 (V 55) 
|= (1968) 3 SCR.821 = 1968 | 
¿Cri LJ 1510, K. M. Kanaviv. | ' 
‘State of Mysore 
(1960) AIR 1960 J & K 18 (V 47} ` 
= 1960 Cri LJ 226, Habib 
, ing v. Mehda Shah ithe 
(1943) AIR 1943 Pat 227. (V 30) 
‘= 44 Cri LI wee Ganga ' 
| Dibya v. Empero 
(1937). AIR 1937 Bom 191 (V 24} 
| = 38 Cri LJ 714, Emperor v. 
Yesa Nana Didwagh 
(1934) AIR-1934 All 963 (V 21) 
| = 36 Cri LJ 137 (FB), Emperor 
v. Mohd. Mehdi ; 
(1927) AIR 1927 Rang 61 (V 14} 
. = 28 Cri LJ 145, Nga Pan 
| Gaing v. King Emperor. 
(1918) ATR 1918 Mad 489 (V 5) 
= ILR 40 Mad 880, In re Pi 
| ramu Nadathi 4,8 
(1885) ILR 11 Cal 566 (FB), 
| Gopee Nath v. Kuldip 4,8 
f Mr. S. N. Prasad, Advocate, for 
Appellant; Mr. K. K. Sinha, Advocate, 
for Respondent; Mr. R. C. Prasad, Ad- 
vocate, for the State of Bihar. 4 
The Following Judgment of the 
Court was es by: : 
MATHEW, J.:— This appeal, by 
special leave, is directed against the 
judgment passed in Criminal Appeal 
No. 58/1966. whereby the High Court 
of Patna set aside the acquittal of the 
lappellant by the Additional Sessions. 
Judges of Chapra and convicted him 
under Section 82 (d) of the Indian Re- 
lgistration Act (hereinafter referred to 
as the Act) and sentenced him to ` six 
month?’ rigorous imprisonment. 
{ 2. One Ramnagina Rai filed a 
| complaint before the Sub-Divisional 
Officer, Sadar, Chapra, against Bishun- 
‘deo Rai, Sheo Deo Prasad Rai, Mohan 
| Rai, Jangli Rai and the appellant stat- 
| ing that they entered into a conspiracy 
and forged a Zerpeshgi deed on 25-1- 
| 1964 purporting to be executed by Bis- 
| hundeo Rai and Nageshwar Rai in fa- 
vour of Jangli Rai in which Sheo Deo 
| Prasad Rai falsely personated Nagesh- 
‘war Rai. The Sessions Court, to which 
¡the case was committed, after trial 
came to the conclusion that Sheo Deo 
ı Prasad Rai, posing as Nageshwar son 
of Bujhawan, executed the Zerpeshgi 
deed and that Sheo Deo Prasad Raj 
falsely personated as Nageshwar before 
the sub-Registrar, that no such per- 
son as Nageshwar existed and that Bi- . 
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shundeo Rai, the father of Sheo Deo 
Prasad Rai and co-executant of the 
document was a party to the forgery. 
The Court, therefore, convicted Bi- 
shundeo Rai and Sheo Deo Prasad Rai 
of offences under Section 467 ‘and 
Section 120-B of the Indian © Penal 
Code. SBishundeo and Sheo Deo Pra- 
sad were also convicted under Sections 
82 (d) and 82 (c) respectively of the 
‘Act. The remaining three accused 
‘were given the benefit of doubt and 
acquitted. Two appeals were filed 
from this judgment to the High Court, 
namely Cri. A. No. 205/1966 and Cri- 
minal Appeal No. 58/1966. We are 
only concerned with the appeal filed 
by the complainant against the acquit- 
tal of the appellant, namely, Criminal 
‘Appeal No. 58/1966. In that appeal, 
the High Court came to the conclusion 
that the Sessions Judge was wrong in 
acquitting the appellant as there was 
clear evidence that it was he who iden- 
tified Sheo Deo Prasad Rai as Nagesh- 
war, son of Bujhawan, before the Sub- 
Registrar. The Court, therefore, con- 
victed him under Section 82 (d) of the 
Act for abetment of an offence under 
Section 82 after overruling his con- 
tention that the complaint was not 
maintainable without the permission as 
required by Section 83 of the Act. 


3. In this Court, ‘the only point 
argued on behalf of the appellant was 
that the complaint was incompetent as 
it was filed by a person without obtain- 
fng the necessary permission under 
Section 83 of the Act and, therefore, 
fhe conviction was bad and must be 
set aside. Section 83 of the Act pro- 
vides: f l 

“83 (1) A prosecution for any of- 
Fence under this Act coming to the 
knowledge of a registering officer in 
his oficial capacity may be.commenc- 
ed by or with the permission of the 
Inspector General, the Registrar or the 
Sub-Registrar, in whose territories, 
district or sub-district, as the case may 
be, the offence has been committed. 


_ ™(2) Offences punishable under 
this Act shall be triable by any Court 


or officer exercising powers’ not less- 


than those of a Magistrate of the se- 
cond class.” 


On a reading of the section, it 


would be clear that it deals only with . 


prosecution for an offence under the 
Act coming to the knowledge of the 
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Registering Officer in his official capa- 
city. It, in effect, provides that where 
an offence comes to the knowledge of 
the Registering Officer in his official 
capacity, a prosecution may be com- 
menced by or with the permission of 
any of the officers mentioned in the 
section. The section can possibly have 
no application to cases in which offen- 
ees are committed under the Act but 
the offences do not come to the know- 
ledge of the Registering Officer in his 
official capacity. If the Registering 
Officer does not know in his official 
capacity that. the document produced 
before him is a false document or that 
the person appearing before him is 
personating some other person, the sec- 
tion has no application. The section is 
not prohibitory in that it does not 
preclude a private person from com- 
mencing a prosecution. Even in a case 
where the commission of an offence 
comes to the knowledge of the Regis- 
tering Officer in his official capacity, 
the section does not prohibit a private 
person from commencing a _ prosecu- 
tion as the section is clearly permissive 
in its language and intent. In other 
words, the section is an enabling one. 
It enables the persons mentioned there- 
in to commence a prosecution in cases 
where the commission of the offence 
under the Act comes to the knowledge 
of the Registering Officer in his official 


. capacity. The section enables the offi- 


cers named to use their official posi- 
tion for the purpose of prosecution 
ae personal risk. 


In Gopeenath v. Kuldip 
Singh, (1885) ILR 11 Cal 566 (FB) 
the question whether the section pro- 
hibits a private person from com- 
mencing a- prosecution without 
the. permission as provided in 
the . section, came up for con- 
sideration and a Full Bench of the Cal- 
cutta High Court answered the ques- 
tion by saying that the section is not 
prohibitory in character and that it 


.does not preclude a private person 


from commencing a-prosecution for an 
offence under the Act without the 
permission as envisaged in the section. 
This case has been followed by the 
Madras High Court In Re Piranu Na- 
dathi, ILR 40 Mad 880. = 
(AIR 1918 Mad 439). There also the 
Court has taken the view that the 
section is an enabling one in that it 
only authorises the authorities men- 
tioned therein to commence a prosecu-~ 








‘jeter. 
` {section is inadmissible for the obvious 
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tion, and does not prohibit a private 
person from commencing a prosecu- 
tion without the permission as 
required by the section. In Emperor 
v. Yesa Nana Didwagh AIR 
1937 Bom 191 Beaumont, C. J, 
speaking for the Court, said that 
the section is intended to provide 
only for cases where the know- 
ledge of an offence under the Act 
comes to a Registering Officer in his 
official capacity and that it has no ap- 
plication when he has no such know- 
ledge, and that even in cases where he 
has knowledge of the commission of the 
offence in his official capacity, the sec- 
tion is only enabling and does not pre- 
clude a private person from launching 
a - prosecution for the offence. The 
same view was taken ‘by a Bench of 
the Patna High Court in Ganga Dibya 
v. Emperor AIR 1943 Pat 227 and also 
by the High Court of Jammu & Kash- 
mir in Habib Shah v. Mehda Shah, 
AIR 1960 J. and K. 18. In Nga Pan 
Caing v. King Emperor, AIR 1927 Rang 
61 the Rangoon High Court held that 
the word ‘may’ in Section 83 of the 
Act should be read as equivalent 
to ‘must be’ and that a prosecution for 
an offence under the Act coming. to 
the knowledge of a Registering Off- 
cer in his official capacity cannot be 
commenced by a private person with- 
out the permission mentioned in the 
section. A Full Bench of the Allaha- 
bad High Court, in Emperor v. 
Mohd. Mehdi, AIR 1934 All 
963 took the .view that Section 
83 lays down a special procedure 
for prosecution of the offen- 
ces created by the Act and, therefore, 
that procedure should be followed; that 
although the word ‘may’ occurring in 
the section cannot be read as ‘must’, it 
has to be read in the context as having 
a mandatory character. The Court 
said that the offences contemplated by 
Sections 81 and 82 of the Act are of- 
fences committed against registering 
authority, that only indirectly that pri- 
vate persons would be affected and, 
therefore, the provisions of the 
section are prohibitory in chara- 
In our view, this reading of the 


reason that the section, as we have 
said, provides only for one type of 
cases, namely, cases in which the com- 
mission of an offence under the Act 
comes to the knowledge of the Regis- 
tering Officer in his official capacity 
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and even there, the language of the 
section is permissive and not manda- 
tory. Section 81 of the Act makes the 
endorsing, copying, translating or 
registering of a document by a Regis- 
tering . Officer charged with those 
duties in a manner which he knows or 
believes to be incorrect, intending 
thereby to cause injury as defined in 
the Penal Code to any person, an 
offence punishable with imprisonment 
which may extend to seven years or 
with fine or with both. Section 82 
deals with four classes of offences 
classified under cls. (a), (b), (c) and (d) 
of the section. Clause (a) deals with 
intentionally making false statements 
before officers acting under the Act, 
(b) with intentionally delivering to a 
registering officer a false copy or trans- 
lation of a document or a false copy 
of a map or plan; and (c) with false 
personation and presentation of a docu- 
ment or the making of an admission 
or a statement in the assumed charac- 
ter in any proceeding or enquiry under 
the Act. Clause (d) deals with the abet- 
ment of the above offences. 


5. If the authorities mentioned 

section 83 of the Act were to col- 
lude with the person guilty of an 
Offence under section 82 of the Act, 
or if they fail to launch a prosecution 
against the registering officer for an 
offence under section 81 of the -Act, 
there would be a total bar to prosecu- 
tion by a private person in case we 
accept the reasoning of the Rangoon 
and Allahabad High Courts. We do not 
think that a construction which would 
lead to that result is warranted by the, 
plain language of the section. 


; 6. One would have expected a 
more apt phraseology if the purpose 
of the legislature was to prohibit the 
prosecution of an offence under the 
Act by a private individual. . Seeing 
that a private person will be more 
seriously injured by the action of an 
offender who not only forges a docu 

ent but endeavours to give it a higher 
efficacy by registering it, we can per- 
ceive no reason why the private per- 
son should be denied the liberty to 
prosecute the offender. We also see 
no reason why a registering officer 
guilty of an offence under section 81 
of the Act should get immunity from 
prosecution by a private individual in- 
jured thereby. Counsel for the ap- 
pellant referred to the decision of this 
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Court in K. M. Kanavi_ v. State of 
Mysore, (1968) 3 SCR 821 = (AIR 
1968 SC 1339) and contended that sec« 
tion 83 of the Act is prohibitory in 
character. There is no merit in this 
contention as the language of the pro- 
vision there considered was totally 
different. 


T: Tt is permissible in this con- 
nection to look into the language em- 
ployed in similar sections in other sta- 
tutes where the legislature intended 
a prohibitory effect. Section 195 (1) of 
nie Criminal Procedure Code provides 

t 

_. “No Court shall take cognizance, 
{a) of any offence punishable under 
sections 172 to 188 of the Indian 
Penal Code, except on the complaint 
in writing of the public servant con- 
cerned......... 4d 

Section 70 (1) of the Indian Stamp Act 
States that . ; 

“No prosecution in respect of any 
offence punishable under the Act...... 
shall be instituted without the sanc- 
tion of the Collector or such other 
Officer as the State Government gene- 
rally, or the Collector specially autho- 
rises in that behalf”. 

Section 29 of the Indian Arms Act, 
1878, says: 

“No proceedings shall be institut- 

ed against any person in respect of 
such offence without the previous san~ 
ction of the Magistrate of the District 
or, in a presidency town, of the Com- 
missioner of Police’. 
In all these sections, the language em- 
ployed is prohibitory in character. Sec- 
tion 83 (1) of the Act is not prohibi- 
tory either in terms or in intention. 

8. We think that, on the point 
under consideration, the decisions in 
Gopinath v. Kuldip Singh, (1885) ILR 
11 Cal 566 (FB), ILR 40 Mad 880 = 
(AIR 1918 Mad 439) and AIR 1937 
Bom 191 lay down the correct law. 


9. We cannot appreciate or ap- 
prove the reasoning in Emperor v. 
Mohd. Mehdi, AIR 1934 All 963 (FB), 
and Nga Pan Caing v. King Emperor, 
AIR 1927 Rang 61 or the cases follow- 
ed in these rulings. f 


10. . The result is that the ap- 
peal has to be dismissed and we do so. 


Appeal dismissed. 
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AIR 1972 SUPREME COURT 931 
(V 59 C 178) 


(From: Allahabad) 
A. N. RAY AND M. H. BEG, JJ. 


Ganga Devi and others ete, Apel- 
Tants v. The State of Uttar Pradesh, 


Respondent. 


Civil Appeals Nos. 41 to 46 of 1967, 
D/- 11-2-1972, 


(A) U. P. Zamindari Abolition and 
Land Reforms Act 1950 (1 of 1951), Sec- 
tion 39 (1) (c) — Gross assets of a mahal 
— Determination of — ‘Sayar — (X- 
Ref:— Section 3 (26) ). 

(Para 12) 


The Sayar income during 10 agri- 
cultural years immediately preceding 
the date of vesting should be taken into 


` consideration in determining the gross 


assets ‘under Section 39 of the Act. 
(Para 12) 


The income derived by the land- 
lord from persons who have been given 
licences to cut and remove poola grass 
from forest would be sayar. (Para 12) 


- (B) U. P. Zamindari Abolition and 
Land Reforms Act (1950) (1 of 1951), 
Section 39 (1) (e) — Average annual 
income from forest — Computation of. 

(Para 15) 


The two clauses in Section 39 (1) 
(e) are independent methods of finding 
out the average annual income from 
forest. The compensation officer can- 
not adopt either of the two clauses. He 
has to refer to both the clauses. The 
average annual income from forest 
under Section 39 (1) (e) cannot be com- 
puted by arithmetical addition of the 
figures arrived at on the basis of 
clause (i) and on the basis of clause (ii). 
It is the average annual income from 
forest which is to be computed. The 
words of importance are ‘average an- 
nual income’. Under the first clause 
the actual income derived from the 
forest for a number of years before 
the date of vesting as the Compensation 
Officer may consider reasonable is to 
be taken and the average calculated. 
Under the second clause the annual 
yield as onthe date of vesting is to be 
appraised. The Compensation Officer is 
to compute the average income by tak- 


*(First Appeals Nos. 513 of 1955 
ete, D/- 1-9-1965 — AL.) 
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ing recourse to both the methods. The 
second clause which speaks of appraise- 
ment of the annual yield will be done 
inter alia by taking into consideration 


the number and age of trees, the area . 


of cultivation and the produce. 
(Para 15) 
Further, the forest income is refer- 
able to the price of the: standing tim- 
ber. The income derived by the land- 
lord by processing wood would not be 
within forest income. * (Para 18} 


Mr. M. C. Chagla, Sr. Advocate 
(Messrs. S. R. Agarwala, A. T. M. Sam- 
path and E. C. Agarwala ' Advocates 
with .him), for Appellants (In all ap- 
peals); Dr. L. M. Singhvi, Sr. Advocate 
(Mr. O. P. Rana Advocate with him), 
for Respondent (In all appeals). 


The Judgment of the Court was 
delivered by: 


RAY, Ji:— These six re are 
by certificate from the judgment 
dated 1-9-1965 of the High Court 
at Allahabad. Lala. Triloki Nath 
and Lala Digambar Prasad filed 
four appeals and the State two 
in the High Court against the order 
dated 6 September, 1955 of the Com- 
pensation Officer. During the pendency 


of the appeals the Lalas died and the’ th 


appellants were brought on record. The 
High Court allowed the appeals filed 
by the State and allowed in part the 
appeals filed by the appellants. The 
appellants have come up by certificate 
in these six appeals. - 

2. Each of the Lalas held equal 
one half share in each of the forests in 
the villages of Chharba and Prithipur 
in Debra Dun District. By a notifica- 
tion dated 1 July, 1952 under U. P. 
Zamindari Abolition and Land Reforms 
Act, 1950 (hereinafter.called the Act) 
the entire forest vested in the PAIE of 
Uttar Pradesh. 

3. On 2 May, 1953 the isles re- 

_ceived the Draft Compensation Assess- 
ment Rolls under Section 46 (1) (b) of 
the Act which showed annual compen- 
sation to be paid to the Lalas as nil 

‘4. The Lalas thereafter on 20 
May, 1953 filed their objections against 
the draft compensation roll and claimed 
compensation under the provisions of 
the Act. 

- 5. With regard to village Chharba 
the Lalas claimed that -it was a 
valuable sal forest comprising 225 

acres. The Lalas assessed ithe worth o 


t 
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the forest at Rs. 3,40,000/-. They claim= 
edithat sayar income during the 10 
agricultural years immediately preced= 
ing the date of vesting should be com-~ 
d separately and added to the gross 
income from the forests. They fur- 
ther claimed that income by selling 
poola grass was to be within sayar 
income. The next head of claim was 
that they did not have accounts of 
the income of the forest for the previ~ 
ous 20 years but they were able to 
produce accounts for four years from 
1944 up to 1947 and the share of each 
ofi the Lalas on the basis of the in- 
come derived for the said four years 
came to Rs. 1274-12-0 and on the basis 
of the appraisement of the annual 
yield on the date of vesting it came to 
Rs. 5457/-. On this basis each of the 
Lalas claimed Rs. 46740/- as compensa~ 
tion in respect of village Chharba. 


6. With regard to the Prithipur 
forest the Lalas claimed that they had 
worked the forest during the years 
1945 to 1952 and that the average an- 
nual income of each of their share 
from the Prithipur forest on the basis 
of 20 agricultural’ years immediately 
preceding the date of vesting came to 
Rs. 5106/-. The Lalas stated that on 
e basis of appraisement of the annual 
yield on the date of vesting of the 
forest Prithipur the share of each came 
to Rs. 7955/-. On this basis each of 
the Lalas claimed a sum of Rs. 101114 

d odd. as compensation for the forest 
Prithipur. 
The Compensation ‘Officer 
decided that the income from the poola 
grass was not sayar income but forest 
income and disallowed income from 
poola grass in entirety. The Compensa- 
tion Officer. however allowed some 
Sayar income in each forest and decid- 
ed that the average annual income of 
the forest under section 39 (1). (e) of 
the Act should be calculated on the 
basis of the period of 25 years immedi- 
ately preceding the date of vesting and 
mot 20 years as the Lalas had claimed. 
With regard to the forest in village Ch- 
harba the Compensation Officer arriv- 
ed at the figure of Rs. 55292/- consist- 
ing of Rs. 4300/- as sayar income and 
‘Rs. 50992/- as the forest income for 
‘computation of average annual income 
‘on the basis of the period of 25 years 


vand thus arrived at the average annual 


income of Rs. 2211-8-0 under S. 39 (1) 


{© (i) of the Act. With regard to the 
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computation of average annual income 
on the appraisement of the annual yield 
of the forest on the date of vesting as 
contemplated in section 39 (1) (e) (ii) of 
the Act the Compensation.Officer held 
that the representative area was not 


specified by the Lalas with enumera-. 


tion or location and the .enumeration 
figures of the Lalas were based on esti- 
mated and presumed calculations. 

8. The Lalas appraised Rupees 
11000/- as the annual yield on the date 
of vesting. The Compensation Officer 
found that the forest had been felled 
about 6 to 8 years before vesting and 
the age of the crop for that reason could 
not be more than 8 years for coppice. 
The Compensation Officer appraised 
Rs. 800/- as the annual yield and thus 
determined Rs. 2211-8-0 and Rs. 800/~ 
aggregating Rs. 3011-8-0 as the average 
annual income to be added to the gross 
assets for assessment of compensation. 


9. With regard to the forest in 
village Prithipur the Lalas claimed 
Rs. 5106/- as the annual income for a 
period of 20 agricultural years immedi- 
ately preceding the date of vesting and 


appraised the annual yield on the date. 


of vesting at Rs. 7955/-. The Lalas 
claimed one tenth of the sayar 
income for 10 agricultural years at 
Rs. 2007-8-0. -The Compensation Offi- 
cer disallowed income from poola 
grass but allowed sayar income of 
Rupees 23550/- and added the same 
to the forest income of Rupees 
113914/- aggregating Rs. 137464/- 
on the basis of a period of 25 years and 
thus arrived at the average annual 
income of the forest under section 39 
(1) (e) of the Act at Rs, 5496-8-0. The 
Compensation Officer appraised the 
annual yield at Rs. 1650/- and thus 
arrived at the total sum of Rs. 7146-8-0 
to be added'as gross assets of forest 
me. 

10. Tn the High Court the State 
contended that the Compensation Offi- 
cer was in error in adding the annual 
income on the basis of a period of 25 
years and the appraisement of the an~ 
nual yield in order to arrive at the ave- 
rage annual income under section 39 (1) 
(e) of the Act.- The contentions of the 
Lalas in the High Court were these: 


First, the income from poola grass was. 


sayar income and should have been al- 
lowed and added separately to the ave- 
rage annual income. With regard to 
Prithipur forest it was said that the 
Compensation Officer wrongly rejected 


d 
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the sayar income for the Fasli years 
1352 and 1353 amounting to Rs. 4600/- 
and Rs. 4500/- respectively. Secondly, 
the average annual income from forest 
should have been determined on the 
basis of income for a period of 20 and 
not 25 years. Thirdly, the Compensa- 
tion Officer was in error in not accept- 
ing the whole income of the Prithipur 
forest for the Fasli years 1352, 1356, 
1357 and 1358 by holding that. the 
income during those four years had 
been derived by processing wood and 
therefore the income was made by acti- 
vities in the nature of trade and was 
not forest income. Fourthly, the Com- 
pensation Officer should have accepted 
the appraisement of the annual yield 
of the forest on the date of vesting as 
claimed by the Lalas. 


“UU The High Court came to the 
conclusion that the Lalas were entitled 
to income from poola grass as sayar 
income and thus allowed the appeals of 
the Lalas in part. The sayar income is 
not to be clubbed with the average an- 
nual income but is to be dealt with 
separately. 


12. . Sayar income is dealt with 
in section 39 (1) (c) of the Act. Sayar is 
not defined in the Act but in section 3 
(26) of the Act the word ‘sayar’ is to 
have the meaning assigned to it in the 
United Provinces Tenancy Act, 1939. In 
the 1939 Tenancy Act sayar includes 
whatever is to be paid or delivered by 
a lessee or licencee on account of right 
of gathering produce, forest rights, 
fisheries and the use of water for irriga- 
tion from artificial sources. Therefore 
the income derived by the landlord 
from persons who have been given 
licences to cut and remove poola grass 
from forest has been held by the High 
Court to be sayar. We agree with the 
reasoning ofthe High Court. The High 
Court was correct in holding that the 
sayar income during 10 agricultural 
years immediately preceding the date 
of vesting should be taken into consi- 
deration in determining the gross assets 
under section 39 of the Act. 


13. Counsel for the appellants 


‘submitted that the High Court did not 


deal with the finding of the Compensa- 
tion Officer with regard to income 
from poola grass for the Fasli years 
1352 and 1353 in respect of Prithipur 
forest. The Lalas claimed for the Fasli 
year 1352 a sum of Rs. 4600/- and for 


the Fasli year 1353 a sum of Rs. 4500/- 
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as income from poola-grass. The Com- 
pensation Officer gave the additional 
reason for rejecting the income from 
poola grass for these two years that in 
the extract of Khatauni it was not men~ 
tioned as to what the source of income 
was. Exhibit P-3 being the extract 
from khatauni for the Fasli year 1352 
would show that Rs. 4600/- was the 
rent for clause 13 sawai items. Again, 
Exhibit P-10 for the Fasli year 1353 in 
respect of Prithipur forest would show 
the sum of Rs. 4500/- on account of rent 
for sayar. Therefore when the Compen- 
sation Officer will deal with sayar 
income he will take into consideration 
Exhibits P-3 and P-10 for the Fasli 
years 1352 and 1253. 


14, ‘In the High Court it was 
contended that the Compensation Offi- 
cer was wrong in taking 25 years to be 
the period on the basis of which annual 
average income of the forest was to be 
computed under section 39 (1) (e) of 
the Act: The High Court did not ac- 
cept that contention. This contention 
was not repeated in this Court. 


15. The High Court held thai 
the Compensation Officer was wrong in 
arriving at the average annual income 
-by adding the annual income on the 
basis of a period of 25 years and the ap- 
praisement of the annual yield on the 
date of vesting. The High Court said 
that the two clauses in section 39 (1) (e) 
of the Act were independent methods of 
finding out the average annual income 
from forest and it was not intended 
that the average annual income should 
be arrived at by adding the two 
methods. Section 39 (1) (e) of 
the Act speaks of computation of 
average annual income from forest 
(i) on the basis of income for a 
period of 20 to 40 agricultural years 
immediately preceding the date of vest- 
fing as the Compensation Officer may 
consider reasonable and (ii) on the ap- 
praisement of the annual yield of the 
forest on the date of vesting. The two 
are separate matters. It cannot be said 
that the Compensation Officer will 
adopt either of the clauses. The Com- 
pensation Officer has to refer to both 
the clauses in order to compute the 
average annual income from forest. The 
High Court is correct in holding that 
the average annual income from forest 
under section 39 (1) (e) of the Act can- 
not be computed by arithmetical addi- 
tion of the figures arrived at on the 


A. I. E- 


basis of clause (i) and on the basis of 
clause (ii). It is the average annual 
income from forest which is to be com- 
puted. The words of importance are 
‘average annual income’. Under the 
first clause the actual income derived 
from the forest for a number of years 
before the date of vesting as the Com- . 
pensation Officer may consider reason- 
able is to be taken and the average cal- 
culated. Under.the second clause the 
annual yield as on the date of vesting 
is to be appraised. The Compensation 
Officer is to compute the average 
income by taking recourse to both the 
methods. The second clause which 
speaks of appraisement of the annual 
yield willbe done inter alia by taking 
into consideration the number and age 
of trees, the area of cultivation and the 
roduce. 


, 16. In the present appeals the 
h Court found on the materials that 

e forest had been felled almost com- 
pletely during the last 9 or 10 years 
preceding the date of vesting. The evi- 
dence further established that there 
ere no mature trees for felling and 
that the bulk of the crop that had exis- 
ted had grown within a period of 8 
years. It was therefore clear that the 
hole of the forest’s income derived 
during those 9 or 10 years for which ac- 


counts of the Lalas were available re- 


Presented the whole growth of the for- 
est during the last 40 years and even if 
the forest had been gradually cut during 
ithe last 40 years the income derived 
would not have been substantially more 
than what have been derived during 
the last 9 or 10 years preceding the 


date of vesting. 


17. The High Court assessed 
the evidence. We do not find that there 


is any error in regard to the apprecia- | 


'tion or assessment of evidence by the 
High Court and the conclusion that 
‘under section 39 (1) (e) of the Act the 
‘annual average income of Prithipur 
forest came to Rs. 4396.56 and of vil- 
lage Chharba at Rs. 2039.68. 


18. Counsel for the appellants 
[contended that the Compensation Offi- 
icer did not consider the entire forest 
income for the Fasli years 1252, 
1356, 1357 and 1358 ‘for the Pri- 


‘thipur forest on the ground that 


the entire income was not the 
sale price of forest but that the 
Lalas worked the forest and a portion 
of the income was from the sale of the 
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timber of that forest. The High Court 
rightly held that the forest income was 
referable to the price of the standing 
timber and income which the Lalas 
derived by processing wood would not 
be within forest income. 


19. For these reasons we up- 
hold the judgment and order of the 
High Court with this modification that 
when the Compensation Officer will 
deal with. the income from poola grass 
as sayar income as directed by the 
High Court the Compensation Officer 
will also take into consideration the 
income from poola grass for the Prithi- 
pur forest for the years 1352 and 1353 
Fasli 

20. In the facts and circumst- 
ances of the case the appeals are dis- 
missed. The parties will pay and bear 


their own costs. 
Appeals dismissed. 





AYR 1972 SUPREME COURT 935 
(V 59 C 179) : 
(From: Madras)* 1 
I M. SHELAT, I. D. DUA, E. R. 
KHANNA AND G. K. MITTER, JJ. 
The Deputy Assistant Iron and 
Steel Controller, Madras and another, 
Appellants v. L. Manickchand Propri- 
etor, Katralla Metal Corporation, 
Madras, Respondent. 
M/s. Rikabdev Metal Industries, 
Intervener. 


Civil Appeal No. 1053 of 1971, D/~ 
5-1-1972. 
(A) Constitution of India, Art. 136 
- Special appeal to Supreme Court— 
Plea of arbitrariness and mala fides. 
(Para 9) 
Where the plea of arbitrariness 
and mala fides is not pressed before 
the High Court, and the High Court 
has not given its considered opinion 
on the plea the Supreme Court in ap- 
peal by special leave will not consi- 
der it. (Paras 5, 9) 


(B) Imports and Exports (Control) 
Act (1947) S. 3 (1) (A) — Grant of im- 
port licence — No absolute right to 
applicant. W. A. No. 120 of 1971 D- 
25-3-1971 (Mad.-) Reversed. 

(Paras 10, 11} 


*(Writ App. No. 120 of 1971, D/- 25- 
3-1971 — Mad.) 
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(C) Imports (Control) Order (1955) 
CL 6 (1) (a) — Import licence cannot 
be claimed as of right. W. A. No. 120 
of 1971, D/- 25-3-1971 (Mad.) Revers- 
ed. . (Paras 10, 11) 

(B+C) An applicant has no ab- 
solute vested right to an import licence 
in terms of the policy in force at the 
time of his application because from 
the very nature of things at the time 
of granting the licence the authority 
concerned may often be in a better 
position to have a clearer overall pic- 
ture of the various factors having an 
important impact on the final decision 
on the allotment of import quota to 
the various applicants. (Para 11) 


Where the delay on the part of 
applicant in supplying to the Depart- 
ment the particulars relating to the end- 
products to which the raw material in- 
tended to be imported is to be used 
results in failure to dispose of the ap- 
plication during the year in which it 
has been submitted, the applicant can- 
not claim that his application must be 
disposed of in accordance with the Im- 
port Policy of the year of application. 
Authorities can take into consideration 
the factors relevant at the time of dis- 
posing ofthe application. AIR 1961 SC 
1514 Ref, AIR 1966 Mad. 309 and AIR 
1972 SC 793, Distinguished. W. A. No. 
120 of 1971 D/- 25-3-1971 (Mad.) Re- 
versed. (Paras 10, 11) 


Cases Referred: Chronological Paras 


(1972 AIR 1972 SC 793 (V 59) = 
C. A. No. 1121 of.1970, D/- 25-8- 
1971, Municipal Corporation for 
Greater Bombay v. Advance 
Builders India (Pvt.) Ltd. 8 

(1966) AIR 1966 Mad 309 (V 53)= 
(1965) 2 Mad LJ 313, Sha Mag- 
gajee Saremall & Bros. v. Joint 
Chief Controller of Imports and 
Exports u 

(1961) ATR 1961 SC 1514 (V 48)=' 
(1962) 1 SCR 862, Glass Chatons 
Importers and Users’ Associa- 
tion v. Union of India 

(1961) WP Nos. 27, 47 and 48 of 
1961 (Mad.) . y 

(1960) WP No. 15 of 1960 (Mad.) y 


Mis. V. S. Desai and M. C. Bhan- 
dare, Sr. Advocates, (Mr. S. P. Nayar, 
Advocate with them), for Appellants; 
Dr. L. M. Singhvi, Sr. Advocate, (M/s. 
A. V. Rangam, R. amoorthi and 
Miss. A. Subhashini, Advocates with 
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‘him), for Respondent No. 1; Mr. M. V. 
Goswami, Advocate, for Intervener. 


The following Judgment of the 
Court was delivered by 


DUA, J.— 
leave is directed against the judgment 
and order of the Madras High. Court 
dated March 25, 1971 dismissing at the 


stage of admission an appeal under . 


cl 15 of the Letters Patent preferr- 
ed by the appellant against the judg- 
ment and order of a learned single 
Judge of that Court dated September 
1, 1970 allowing writ petition no. 933 
of 1970 filed by the respondent pray- 
ing for a writ-of mandamus directing 
the Licensing Authority: under the 
Imports & Exports (Control) Act, 1947 
to do his public duty and consider the 
applications for import licence made 
by the respondent. More than 200 writ 
petitions were heard together and dis- 
posed of by a common judgment of 
the learned single Judge, the facts in 
the respondent’s writ petition No. 933 
of 1970 being, by common consent, 
treated as illustrative of all the other 
cases as well. . 


2. .On December 7, 
Manickchand, proprietor. 


1968 Lala 
of Messrs. 


Katerlla Metal Corporation, Madras, 


respondent in this Court, submitted an 
application, as a new uhit, for the 
licensing period 1968-69 for the grant 
of an import licence for Rs. 9,900/- for - 
importing stainless steel as an actual 
user for manufacturing hospital requi- 
sites. The registration . certificate 
dated December 31, 1968 issued to the 
respondent as a small scale industry 
by the Additional Assistant Director 


of Land & Commerce, District Madras | 


North, reads: 


“DEPARTMENT OF INDUSTRIES & | 
COMMERCE SMALL SCALE INDUS- 
TRIES DIVISION : 


S. No. 571 gistration ' 


Re 
No. MS. N. SSi/506/033 
CERTIFICATE 


This is to certify that M/s. Katrala . 
Metal Corporation: 54 Sydenhams 
Road, Madras 7 office at 90 N. S.C. 
Bose Road, Madras 1 is a genuine 


Small Scale Industry engaged in the: 


This appeal by special 


Sd/- S. Gopalakrishnan 
t Addl. Asstt. Director of Land 
i & Commerce, District Madras 
i North. 
| 31-12-68” 
According to Import Trade Con- 
trol policy (1968-69) industries enga- 
fed in the manufacture of “medical 


on the eve of auch finan- 
cial year by means ọf a Public Notice 
which is issued in the form of a book 
called the Import Trade Control 
Policy, commonly known as the “Red 
Book”. Prior to 1962 the import 
policy used to be published on half- 
yearly basis. But with effect from 
the financial year 1962-63 the Red 
Book contains the policy for the whole 
year. As a supplement to the Red 
Book is the Handbook of Rules and 
Procedure on Import ‘Trade Control. 
Its provisions are brought into force 
iby a Public Notice published in the 
Gazette of India Extraordinary. It em- 
pona the procedures, rules and regu- 
ations governing the submission | of 
applications, grant of licences, their 
validity and utilisation and other mat- 
(ters relating to import trade control. 
'The instructions contained jin this 
|book are applicable subject to future 
,amendments and to the provisions of 
‘the. relevant import trade control 
| policy book: vide cl 6, Chapter TI of 
Handbook of Rules -and Procedure, 
1968. As is obvious from the preface 
of the Red Book for the year 
1968-69, in formulating the import 
, Policy, account is generally taken of 
' all the suggestions received from indi- 
' viduals, chambers and associations of 
trade and industry, Export Promotion 
Councils, Commodities Boards, Board 
of Trade and others. It appears that 
according to this policy import for 


| household utensils was not availabie 
' as a priority item and this necessitated 


further clarification from the respon- 
dent. In the meantime on January 30, 
1969 Licensing Instruction No. 4/69 
was issued from the Iron and Steel 
Control Department (I & E Division). 


manufacture of Hospital and Surgical | It said 


Instruments, Trays, Mugs, Basins and 
Household Utensils out, of stainless 


“Iron & Steel Control (I & E 
Division) Office Note: Licensing Inst- 


' ruction No. 4/69 dated 30-1-1969. 
= piesa Bea 
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1. It has come to the notice of the 
Iron & Steel Controller that a large 


number of applications have been- 
received for import of Stainless Steel- 


Sheet plates and strips. from new- 
comer units during 1968-69. As a mea- 
sure of precaution, the. Regional Office 
and Licensing section were requested 
fo suspend further issue of licence 
vide Iron & Steel Controllers tele- 
gram dated 9th January, 1969. 

2. The position has been review- 
ed, in consultation with the Depart- 
ment of Iron & Steel, and it has been 
decided that the applications for Stain- 
fess Steel Sheets, plates and strivs 
received from newcomer units during 
1968-69 should be scrutinised by the 
Directors of Industries and the Regi- 
onal Offices and Licensing Sections 
very carefully, before import licences 
are granted, with a view to ensuring 
that new units which are not well- 


equipped do not get away with import. 


licences of this sensitive item. 

3. For the purpose of scrutinising 
fhe applications, it is necessary to call 
for the following data from the appli- 
cants 
ae (1) Date of registration of the 


(2) Date on which power connec- 
tion was obtained. 


o Details of the machinery in- ` 


nr Value of the machinery instal- 


(5) Whether the machinery is im- 
ported or indigenous. © 

(6) The address of the firm from 
whom the machinery was purchased. 

(7) Date of purchase of the machi- 


(8) Date of installation of the 


ery. 

(9) Details of the end products to 
be manufactured. 

(10) Whether the unit is fully eq- 
uipped to manufacture the items in 
question. 

(11) Past experience of the firm 
in manufacturing line. 

(12) Technicians employed and 
their technical qualifications. 

_ (13) Whether any market survey 
has been conducted for the disposal of 


the products to be manufactured. If. 


80, the results thereof. 
4. Regional -Offices and Licensing 
Sections are directed to write to all 


the newcomers, who have sent their 
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applications for Stainless Steel: Sheets’ 
plates and strips to furnish the 
above information to the respective 
Directors of Industries direct endors- 
ing a copy to the Regional Offices and 
the Licensing Sections. Copies of these 
letters may be endorsed to the respec- 
tive Directors of Industries, with the 
request that they should scrutinise 
the applications with reference to the 
date that may be furnished by the 
applicants carefully, . and thereafter 
send their recommendations (revised 
recommendations as the case may be) 
to the licensing offices. 

5. Regional Office and Licensing 
Sections are directed to take immedi- 
ate action on the lines indicated above, 

Sd/- C. B. Mathur 
Officer on Seer Duty.” 
3 ‘It is quite clear from these 


_ Instructions that stainless steel sheets 


were considered a sensitive item and 
that a large number of newcomers had 
applied for import of stainless steel 
sheets, plates and strips whose appli- 
cations required close scrutiny. On 
May 2, 1969 the respondent, while 
giving information about end-products, 
stated in a letter that hospital requi- 
sites such as surgical bowls, spittoons 
and trays were intended to be manu- 
factured by the industry. On May 19, 
1969 the Chief Controller of Imports 
and Exports, from the Ministry of 
Foreign Trade and Supply issued 
General Licensing Instruction No. 29/ 
69 on the subject of import licences to 
units engaged in the manufacture of 
hospital equipments. Those instructions 
pertained to the import policy for 
April 1969 March, 1970, and referred 
to “medical and surgical equipment 
and appliances” which was the subject 
matter of Item No. 39 in Appendix I 
of the Red Book for that year. In 
para 2 it was stated that some Licens- 
ing Authorities were treating the 
manufacture of “hospital equipment” 
as priority industry under the general 
heading “medical and surgical equip- 
ment and appliances”. It was pointed 
out that all types of hospital equip- 
ment and hospital appliances were not 
classified as priority industries and it 
was added by way of illustration that 
lotion bowls, kidney trays, instrument 
trays, wash bowls, measuring {ugs, 
ointment jars and medicine cups 
as end-products were. in non- 
priority category. The sponsoring au- 
thorities were accordingly directed to 
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ensure that only those hospital equip- _ 
ment and appliances were to be treated 
as priority industries which would ap- 
propriately be classified as “medical 
and surgical equipment and appli- 
ances”, On May 29, 1969 the Chief 
Controller of Imports and Exports 
issued General Licensing Instruction 
No. 31 of 1969 on the subject of “grant 
of import, licence to units engaged in 
the manufacture of hospital equip- 
ment”. After inviting attention to the 
earlier G. L. I. No. 29/69 dated May 
19, 1969 it was stated in this instruc- 
tion that after further consideration 
in consultation with the D. G. T. D. 
a list had been prepared in respect of 
the end-products which alone would 
be treated as priority industries under 
the general heading “medical and sur- 
gical equipment and appliances.” That 

was enclosed for the guidance of 
the Licensing and Sponsoring authori- 
ties and in case of doubt those autho- 
rities were directed to refer the mat- 
ter to headquarters Special Licensing 
Cell. On October 31, 1969 the Direc- 
tor of Industries, Madras, confirmed 
the Essentiality Certificate already 
issued to the’ respondent. It was ob- 
served in that letter that the firm had 
“installed machinery and taken action 
to obtain power supply etc. Hence the 
Essentiality Certificate issued to the 
firm already is confirmed.” On Febru- 
ary 23, 1970 a letter was written by 
the Director of Industries, and Com- 
merce, Madras to the Deputy Assistant 
Iron & Steel Controller, Madras, in 
which after referring to his earlier let- 
ter dated October 31, 1969 and to the 
respondent’s letter dated February 6, 
1970, it was stated: 


“In view of the assurance given 
by the firm that they would manufac- 
ture only - Surgical Equipment like 
Sterilisers, Operation Tables, Auto- 
claves ete., I recommend that M/s. 
Katrela Metal Corporation, 54, Sydan- 
hams Road, Madras for whom Essen- 
tiality Certificate has been issued for 
import of stainless steel sheets for the 
period April-March, 1969 may please 
be treated as Priority Industry. and 
licence issued to them on ‘this basis.” 
Apparently, the Director of Industries 
was the sponsoring authority in this 
case. It was in these circumstances 
that the respondent filed the writ peti- 
tion in the High Court on March 30, 
1970 claiming a writ of mandamus as 
stated earlier, the sole grievance being 


A-L EÈ 


that the respondent’s application for 
import licence had during all this 
period not been taken up for final dis- 
posal. According to the respondent’s 
case in the High Court, the firm’s fac= 
tory had been manufacturing various 
items since 1962 by purchasing raw 
eae from local market with the 
anual turnover of about 8 to 10 lacs. 
With regard to the respondent’s appli- 
cation for import licence for manu- 
facturing hospital and surgical equip- 
ment it was added that the Director 
of Industries had issued the Essentia- 
lity Certificate in April, 1969 and re- 
commended the respondent for treat- 
ing it as a priority industry on Febru- 
ary 23, 1970. In the counter-affidavit 
in that Court it was not contested that 
the writ petitioner was entitled to 
have his applications considered. Ac- 
cording to para 10 of the counter-affi- 
davit on which the learned single 
Judge of the High Court disposing of 
the writ petition relied, it was stated 
inter alia: 
“in the case of units engaged in the 
manufacture of non-priority end-pro-« 
ducts, as in the case of the petitioner, 
the Chief Controller of Imports: and 
Exports had advised ` the department 
to keep the applications pending until 
the completion of the examination. The 
pennioner a application could not there- 
ore þe disposed of. However, instruc- 
tions have since been received vide 
the Chief Controller of Imports and 
Exports, New Delhi letter dated 8-4- 
1970, which inter alia provides that 


applications received by the sponsor-. 


ing authorities in time may be consi- 
dered irrespective of the date on which 
they were forwarded. to the licensing 
authorities and in terms of the licens- 
ing policy for 1970-71.” 

It was added in this para of the coun+ 
ter-affidavit: 


“According to policy for 1970-71, 
the material stainless steel sheets is 
a canalised item for non-priority in- 
dustries and release orders are to be 
issued on Minerals and Metals Trad- 
ing Corporation”. 

In the judgment of the learned Singla 
Judge it was stated to be common 
ground that the applications of the 


-writ petitioners had to be dealt with 


in terms of the relevant import policy 
in force for the year 1968-69. However, 
a little lower down in that judgment, 
atter reproducing the relevant portion 
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of paragraph 10 of the counter-affida- 
vit, it was also observed: 

“Learned counsel for the Central 

Government urged that the Licensing 
Authority whoever it is, is prepared 
to consider the applications of each of 
the petitioners in this batch of writ 
petitions, but such appraisal of the ap- 
plications would be in terms of the 
licensing policy for the year 1970-71. 
Thus in effect, the respondents con- 
cede the right of the petitioners to have 
their applications considered and dis- 
posed of in a manner known to law, 
but the -only opposition is that such 
applications filed and now pending 
will be considered in the light of the 
licensing policy for 1970-71.” 
It was in this context that the High 
Court observed that it was practically 
conceded that the rule nisi had to be 
made absolute and that some more 
directions were necessary. Relying on 
R. 7 (2) in Chapter II of the Handbook 
of Rules of Procedure, Import Trade 
Control for the year 1968, according to 
which applications for 
required to be considered in terms of 
the relevant policy in force, the learn- 
ed single Judge directed: 

_ “that the Licensing Authority do 
consider the applications now pending 
before him which are the subject 
matter of these writ petitions within 
six months from this date bearing in 
mind the above directions and in parti- 
cular deal with the said applications, 
applying the import trade control 
policy prevailing in 1968-69 or 1969- 
70, as the case may be according to 
the dates of application for licence.”- 


4. On appeal before the Divi- 
sion Bench under cl. (15) of the Let- 
ters Patent it was complained by the 
appellant, the Deputy Assistant Iron 
& Steel Controller, that the instruc- 
tions of the learned Judge interfered 
with the policy introduced in 1970-71 
because under the new policy import 
of stainless steel was canalised through 
the Minerals and Metals Trading Cor- 
poration for non-priority industries. 
The Division Bench did not consider 
this objection to be valid because in 
its view had the applications been con- 
sidered in time and without delay and 
the import licence sought granted. 
these complications would not have 
intervened. The Department, accord- 
ing to the High Court, could not take 
advantage of the delay in disposing of 
the applications for licence made ear- 





licences were . 


lier and then take the plea that they 
should be disposed of only in accord- 
ance with the current policy and inst- 
Tuctions given as to canalisation. On 
this view the appeal was dismissed but 
time for granting the import licence 
was extended by a further period of 
three months from the date of the 
order viz: March 25, 1971, 


5. In this Court the question 
canvassed at the bar is very narrow 
one, namely, whether the application 
for the import licence in question 
should be considered in accordance 
with the policy in: force when the 
licence is granted or when the appli- 
cation is made. No point of mala fides 
or arbitrariness was argued in the 
High Court and no serious attempt 
was made on behalf of the respondent 
to sustain the impugned order of the 
High Court on that basis, as indeed, 
it is not possible for this Court to en- 
tertain and adjudicate upon such a 
plea in this appeal in the absence of a 
considered opinion of the High Court. 
The appellants’ learned _ counsel Shri 
V. S. Desai at the outset drew our 
attention to S. 3 (1) (a) of the Imports 
& Exports (Control) Act, 18 of 1947 
which empowers the Central Govern- 
ment to prohibit, restrict or otherwise 
control imports and exports and to 
cl. 6 (1) (a) of the Imports (Control) 
Order, 1955 made by the Central Gov- 
ernment in exercise of the powers con- 
ferred on it by Ss. 3 and 4 of Act 18 
of 1947. Clause 6 (1) of the Order em- 
powers the Central Government or the 
Chief Controller of Imports and Ex- 
ports to refuse to grant a licence or 
direct any other licensing authority 
not to grant a licence if no foreign ex- 
change is available for the purpose or 
if the grant of a licence to an appli- 
cant is prejudicial to the interest of 
the State or if it has been decided to 
canalise imports and distribution there- 
of through special or specialised agen- 
cies or channels. The scheme of these 
provisions, according to the submis- 
sion, suggests that the respondent has 
no absolute right to the grant of a 
licence merely because his application 
has been recommended by the sponsor- 
ing authority and that the licensing 
authority may decline to grant the 
licence on other relevant considera- 
tions affecting the larger and more 
vital interest of the economy of the 
State and also other relevant factors 
beyond the control of the State. In 
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this connection reference was alsa 
made to para 91 of Chapter IV of the 
Import Trade Control Handbook of 
‘Rules and Procedure (1968) which 
reads: 

“Issue of Import licences to actual 
users for back period: : 

91 (1) Where an application for 
import licence from an actual user is 
not disposed of during. the licensing 


period concerned on account of any- 


delay or laches on the part of the av- 
Plicant, no licence against such appli~ 
cation will be issued after the expiry 
of the licensing period: or after the 
close of the monetary ‘ceiling. How- 
ever, if the delay in the disposal of 
“the application is on the part of the 
licensing authority or sponsoring au- 
thority or any other Government De- 
partment, the application will be con- 
sidered on merits. 

(2) While dealing with an import 
application for a back period in ap- 
peal or otherwise, the authorities con- 
cerned will consider such an applica- 


tion having regard to the general prin- - 
ciples laid down, that is, availability . 


of monetary ceiling, ‘availability of 
goods applied for from indigenous 
sources or other commercial channels, 
essentiality of the goods applied for, 
stocks held by the applicant and ex- 
pected arrivals against licences in 
hand, past imports and consumption of 
the item (s) in question by the appli- 
cant, actual production during the pre- 
ceding period, estimated production 
and other factors considered relevant 
and necessary. : : 

(3) In case wherejthe applications 
for licences are not disposed of during 
the licensing period concerned or be- 
fore the close of the monetary ceiling 
on account of delay on the part of the 
sponsoring authority or the licensing 
authority or any other Government 
Department the value of the licences 
issued in such cases will be treated as 
first charge on the monetary ceiling to 
be allocated for the next licensing 
period and the necessary intimation in 
this regard will be given to the spon- 
soring authority.” 

According to Shri Desai the entire 
position of monetary ceiling, availabi- 
lity of goods applied for from indige- 
nous sources, essentiality of the goods 
applied for and other relevant factors 
have to be seen for considering the 
question of issuing import licences to 
actual users for back periods. These 





ALR, 
considerations, said Shri Desai, indi- 
cate that if availability of the 
goods applied for, from indigenous 
sources, improves or. the position 
in regard to foreign exchange de~ 
terlorates or there is a change in 


the matter of essentiality of the 


goods applied for, then, it would be 
and, indeed, it should’ be open to the 
licensing authority to come to a fresh 
decision on the question of issuing the 
licence uninfluenced by the considera< 
tion that during the previous licensing 
period, the situation being more easy, 
the import licence applied for would 
have been more readily granted. The 
import policy is influenced by the con- 
dition of foreign exchange -which de- 
pends on various factors, some of 
which may even be wholly beyond the 
control of the State and, therefore, 
the licensing authority would be en- 
titled to take them into account at 
the time when the licence is actual- 
ly issued. Shri Desai in support of 
his submission relied on the following 
observations from the decision of this 
Court in Glass Chatons Importers and 
Users’ Association v. Union of India, 
(1962) 1 SCR 862 at p.. 866 = (AIR 
1961 SC 1514): 


“It is obvious that if a decision 
has been made that imports shall 
be by particular agencies or channels 
the granting of licence to any appli- 
cant outside the agency or channel 
would frustrate the implementation 
of that decision. If therefore a canali- 
zation of imports is in the interests 
of the general public the refusal of im- 
ports licences to applicants outside 
the agencies or channels decided upon 
must necessarily be held also in the 
jnterests of the general public. The 
real question therefore is: Is the can- 
alization through special or 
agencies or channels in the interests 
of the general public. 


A policy as regards imports forms 
an integral part of the general econo- 
mic policy of a country which is to 
have due regard not only to its im- 
pact on the internal or -international 
trade of the country but also on mone- 
tary policy, the development of agri- 
culture and industries and even on 
the political policies of the country in- 
volving questions of friendship, neutra- 
lity or hostility with other countries.” 


These observations have also been 


_pressed into service by Shri Desai in 
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support of his contention that canalis- 
ing of applications for the import of 
stainless steel having been introduced 
since April 1, 1970 it is not open now 
to issue the import licence to the res- 
pondent without the application being 
canalised according to the prevailing 
procedure. The learned counsel, how- 
ever, offered, as agreed in the High 
Court, to consider the respondent’s ap- 
plication according to 1970-71 policy. 


6 Shri Singhvi on behalf of 
the respondent controverted the ap- 
pellant’s argument by strongly rely- 
ing on the letter dated February 23, 
1970 from the Director of Industries 
to the Deputy Assistant Iron and 
Steel Controller in which reference 
was made to the respondent’s assur- 
ance to “manufacture only surgical 
equipments like sterlisers, operation 
tables, autoclaves etc.” and it was re~ 
commended that import of stainless 
steel sheets for the period 1968-69 be 
treated as priority industry and licence 
- issued to the respondent on this basis. 
As canalising policy was introduc- 
ed only on April 1, 1970, when 
the respondent’s case, according to 
Shri Singhvi’s argument, had al- 
ready been completed as a result of 
the assurance contained in the letter of 
February 23, 1971, the respondent’s 
industry was not governed by this po- 
licy and was entitled to get the im- 
port licence. Shri Singhvi placed 
strong reliance on Rule 7 (2) contain- 
ed in the Import Trade Control Hand- 
book of Rules and Procedure of 1968 
and contended that the applications for 
licences must be considered in terms 
of the relevant policy in force at the 
time of making the application. Re- 
ference in this connection was also 
made to Rule 81 (c), according to 
which the role of the licensing autho- 
. Tities is: 

‘G) To issue licences on the basis 
of the recommendations of the spon- 
soring authorities where such recom~ 


mendations are in consonance with- 


the policy/procedure in force; 

(ii) In the case of rejections, to 
communicate reasons thereof to the 
applicants; 

(iii) To take penal action against 
the licensees or importers for viola- 
tions of import and export control re- 
fulations. 

(iv) To watch the utilisation of 

, if any.” 





It was further contended that the 
recommendation df the sponsoring au- 
thority has to be given due considera- 
tion by the licensing authority as pro- 
vided in Rule 80. The learned coun- 


sel submitted that if the import policy 


prevailing in 1968-69 is not applied to 
the respondent, then, the respondenfi 
would suffer in respect of the appli- 
cations made for the years 1969-70 and 
1970-71 though this argument was not 
developed and the counsel was content 
merely by asserting prejudice to his 
client. It may be recalled that the 
respondent applied for the licence as 
a new unit. Paragraph 82, sub-para- 
graph 2 contained in the Handbook of 
ne and Procedure for 1968 provi- 
es: 

“82 (2) New Units (Priority indus- 

tries) (a) The new units, both in the 
large and small scale sectors, should 
make their first and second import 
applications for raw materials and 
components in a licensing period, 
through the sponsoring authority con- 
cerned, each covering their require- 
ments for six months. Subsequent ap- 
plications can be made by them on the 
basis of actual consumption, in the 
same manner as has been laid down 
for the existing units engaged in the 
priority industries. 
- (b) In the case of proposed units, 
‘tthe sponsoring authority will recom- 
mend a licence against the second ap- 
Plication only after the unit has gone 
into -production. 

(c) s * x * ” 

Paragraph 53 of the Red’ Book 
(1968-69) is in the same terms as para- 
graph 82 (2) (a). 

7. Prima facie, without the 
new units actualy going into produc- 
tion, no question of recommendation 
for a licence against the second appli- 
cation could arise. But the point 
having not been fully pursued we ex- 
press no opinion on this aspect. 

The respondent’s learned counsel 
also submitted that about 163 applica- 
tions for import licences had been dealt 
with by the licensing authority and 
the licences- granted to the applicants. 
Reference in this connection was made 
to the affidavit of Lala Manickchand 
filed in the High Court in support of 
the Writ Petition in which it was as- 
serted that licences had been issued 
in March, 1969 to 163 applicants for 
the value of Rs. 9,900 each. These 


_ flicences, according to the assertion in 
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this paragraph, had been granted with- 
out any basis, though a little lower 
down it was added that those appli- 
cants were similarly placed as the res- 
pondent and, therefore, the issue of 
Import licence to them showed dis- 
criminatory conduct violative of rules 
of natural justice and equality. It was 
also added that according to the res- 
pondent’s information another 321 ap- 
plicants were going to get licences 
without any proper basis or criteria. 
The counsel also made a reference to 
that part of the respondent’s affidavit 
in the High Court where it was stated 
that if, as the respondent had reliably 
learnt, the 300 applicants who had 
asked for import licences were to be 
granted their prayers then the ceiling 
limit ‘allotted for the year would be 
exhausted and the respondent would 
not get any relief. It was for this 
reason that prayer was made in the 
High Court for restraining the Joint 
Chief Controller of Imports and Fx- 
ports from issuing any licence to any 
other person pending disposal of the 
respondent’s application. According to 
Shri Singhvi on April 9, 1970 an 
undertaking was given by the State in 
the High Court that the plea of exhaus- 
tion of the quota would not be taken 
by it for defeating the respondent’s 
claim. This submission was apparent- 
ly made for the purpose of controvert- 
ing the contention that the availability 
of foreign exchange being one of the 
vital considerations determining the 
grant of import licence, it is the pre- 

iling position of foreign exchange at 
the time of granting the licence which 
has to be seen. Shri Desai having 
denied any such undertaking in the 
High Court and our attention having 
not been drawn to any such undertak- 
ing.on the record of the High Court, 
we do not consider it proper to take 
into account the assertion made on be- 
half of the respondent. Shri Singhvi 
relied on a decision of the Madras High 
Court in Sha Maggajee Saremall and 
Bros. v. Joint Chief Controller of Im- 
ports and Exports, AIR 1966.Mad 309 
the head-note of which reads: 


“Where a transfer of quota rights 
fs effected as a result of change in the 
constitution of the firm, the new con- 
stituted firm becomes entitled to the 
transferred quota as from the date on 
which the reconstitution was effected 
and not from the date on which the 
Chief Controller of Imports purports 


A.L BR. 


to accord recognition to such reconsti- 
tution. 

„The fact that a rule by way of 
an instruction has been introduced in 
the Red Book limiting the considera- 
tion of applications only to the imme- 
diately prior period cannot have anv 
value in so far as the rights of parties 
come in for examination. The rights 
of the established importer to the 
licence for the back periods cannot be 
denied if his application had been kept 
pending for reasons other than laches 
on the part of the applicant. An ap- 
plication for import licence for a par- 
ticular period must be considered only 
in the light of the policy rele- 
vant to that period and cannot be 
refused on the basis of a later po- 
licy which might have changed the 
position with regard to the licences for 
the import of the item applied for. De- 
cision in W A.. No. 15 of 1960 (Mad) 
and in W. P. Nos. 27, 47,.48 of 1961 
(Mad) followed.” 


_ 8. This decision deals with a 
situation created by the transfer of 
quota rights effected as a result of 
change in the constitution of an exist- 
ing firm which was an established im- 
porter and, therefore, cannot lend much 
assistance in dealing with the facts be- 
fore us. The unreported decision of 
this Court in Municipal Corporation for 
Greater Bombay v. Advance Builders 
India (P.) Ltd., (1971) C. A. No. 1121 of 
1970, D/-25-8-71 = (AIR 1972 SC 793), 
also relied upon by Shri Singhvi mere- 
ly lays down that “where a statute 
imposes a duty the performance or 
non-performance of which is not a 
matter of discretion, a mandamus may 
be granted ordering that to be done 
which the statute requires to be done 
(Halsbury’s Laws of England, Third 
Edition Vol. II, p. 90)”. Quite clearly, 
this decision only reiterates the recor- 
nised rule in regard to the grant of 
mandamus and is of little help to the 
respondent. 

9. In our view the plea of 
arbitrariness and mala fides having not 
been pressed in the High Court it is 
not possible for this Court to consider 


it. The material on the existing record] - 


to which our attention was drawn is 
not enough to make out a prima facie 
case of either mala fides or arbitrari- 


ness to justify any further scrutiny. - 


Indeed, in the High Court the State had 
agreed to consider the respondent’s ap- 


“y 





f 
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plication and the only controversy 
there was as to the year of which the 
import policy was to govern the res- 
pondent’s application. For this pur- 
pose, reliance was placed neither on 
the plea of mala fides nor of arbitrari- 
ness with the result that we decline to 
go into these pleas. 

10. There is no doubt that 
speedy disposal of applications for 
import licences is of the greatest im- 
portance. Indeed, in the Import Trade 
Control Hand-Book of Rules and Pro- 
cedure, 1968 paras 302 to 304 have been 
exclusively devoted to the subject of 
Checks on delays. They provide: 

"302 (1) Every effort is made to 
avcid delays in the disposal of appli- 
cations for licences or correspondence. 
Reminders in regard to the delayed 
cases are attended to promptly by the 
licensing authorities. f 

(2) Complaints regarding delay 
addressed to the Chief Controller of 
Imports avd Exports, New Delhi, 
should be specifically marked “Com- 
plaint against delay” at the top of the 
communication containing the com- 
plaint. , 

(3) The applicant should also bring 
cases of delay to the personal notice 
of the Public Relations Officer in the 
Import Trade Control Office concern- 
ed. The Public Relations Officer of 


the rank of the Deputy Chief Control- 
ler of Imports and Exports has been 


appointed at the headquarters of the 
office of the Chief Controller of Im- 
ports and Exports, New Delhi. In the 
regional offices also, Public Relations 
Officers have been appointed. Addres- 
sing of communications to Import 
Trade Control Organisation: 

303. It is noticed that telegrams 
and letters received by the licensing 
authorities from the trade by way of 
reminder do not often contain suffici- 
ent details to enable the licensing au- 
thorities to locate the previous papers. 
With a view to avoid delay in the 
disposal of such communications the 
trade should give brief details of the 
reference received by those from the 
licensing authority concerned, the par- 
ticulars of the goods sought to be 
imported and the I. T. C. classifica- 
tion of such goods. The communica- 
tion should also indicate its subject- 
matter, the category of the importer, 
the type of the licence to which it per- 
tains, whether it relates to the grant 
of the licence or amendment or revali- 


dation thereof or an appeal, and it 
should also give the number and date 
of the relevant original application. 

Enquiries regarding the position of 
applications. 

304 (a) The arrangement under 
which the importers could enquire the 
position of the import application by 
filling the import enquiry slip has been 
discontinued. 

(b) The licensing authorities will 
make every effort to dispose of the 
applications as quickly as possible. If 
an application for an import licence is 
not disposed of within one month from 


. the date of its receipt in the licens- 


ing section the licensing authority will 
issue an interim reply to the applicant. 
If an applicant does not receive an 
interim reply even after this time 
limit, he can bring the matter to the 
notice of the Public Relations Officer 
in the import trade control office con- 
cerned or book an interview with the 
officer concerned through the Enquiry 
Officer in order to know the reasons 
for the delay in the disposal of his ap- 
plication. , 

(c) Where a licensing authority 
calls for certain documents or infor- 
mation from the applicant or any defi- 
ciencies in the application are com- 
municated to the applicant, and the ap- 
plicant has furnished the required do- 
cuments or information or made good 
the deficiencies but does not receive 
any further communication from the 
licensing authority within 15 days 
thereafter, he can bring the matter to 
the notice of the Public Relations Off- 
cer or book an interview with the OM- 
cer concerned to know the reasons for 
the delay in the disposal of the appii- 
cation. 

(d) Applications for import of ea- 
pital goods and heavy electrical plant 
will take somewhat longer time. But 
in such cases also, if the applicant finds 
that there has been a delay in the dis- 
posal of his application, he can bring 
the matter to the notice of Public Re- 
lations Officer or book an interview 
with the concerned officer to know the 
reasons for delay.” 

This importance is justified because 
jt is necessary for our country to utl- . 
lise without undue delay the available 
foreign exchange, the supplies of which 
are limited, lest due to unforeseen cir- 
cumstances beyond the control of the 
State the position in this regard dete- 
Tiorates. Paragraph 91 of this Hand- 
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book, which has already been repro- 
duced, while properly safeguarding the 
right of the applicants for import ii- 
cence also points out the consequences 
of delay and laches on their part. In 
the present case, as is clear from the 
respondent’s counter-affidavit and from 
what has already been stated earlier, 
In the advance copy of the respon- 


. dent’s application, no particular end- 


use of the stainless steel sheets requir- 
ed was specified and the’ respondent 
was asked to furnish particulars of 
the end-use and other required infor- 
mation in April, 1969. The S. S. L 
Registration Certificate was for the 
end-products “hospital and surgical in- 
struments and household utensils”. As 
per policy, there was a ban on issue 
of licences for stainless steel sheets 
for manufacture of household utensils. 
It was in May, 1969 after the expiry 
of the period 1968-69 that the respon- 
dent firm stated that they were going 
to manufacture hospital requisites such 
as surgical bowls, spittoons and trays. 
In the meantime, as is clear, there be- 
Ing a large number of new units who 
had applied for import licences in 
April, 1969 the Department considered 
it desirable to have a further scrutiny 
and fresh instructions came into force 


= with effect from April 16, 1969 (GLI 


No. 23/69). It is for these reasons, 
which cannot be considered to be ir- 
relevant, that the application could not 
be disposed of during 1968-69 period. 
We are ignoring the fact that accord- 
fing -to the counter-affidavit the res- 
pondent’s application, alang with the 
essentiality certificate, was received in 
the office of the Deputy Assistant Iron 
and Steel Controller on April 23, 1969 
which was after the expiry of the 
1968-€9 period, and we are assuming 

without holding, that the respondent’s 

application had reached the appropriate 
authority during the 1968-69 period. 
It is not possible for us, on the mate- 
rial on the record and on the argu- 
ments advanced at the bar, to hold 
that there was any undue delay, 


Jaches or dilatoriness on the part of: 


the Department in disposing of the 
respondent's application’ during 1988- 
69. The history of the correspondence 
between the respondent and the De- 
partment, as already noticed, clearly 
shows that the respondent’s application 
Included items of manufacture which 
were not covered by the priority list 
and as a result of a large number of 


new applicants for the sensitive item. 
of stainless steel, the Department was 
compelled to hold a proper scrutiny in 
the larger interests both of the healthy 
growth of industry and of the balane- 
ed economy of the country. Fresh in- 
structions for this purpose issued o 

June 4, 1969 became operative and the 
respondent was naturally required to 
comply with these instructions. Since 
the respondent’s application contained 
items which were non-priority end- 
products this application was Kept 
pending until the completion of its 
examination, and in our opinion ‘this 
was: not unreasonable. It was on 
April 8, 1970 that the Chief Control- 
ler of Imports and Exports, apparent~ 
ly after proper review of the situation, 
issued instructions providing for the 
consideration of applications like those 
of the respondent irrespective of the 
date on which they were forwarded to 


the Department in terms of the licens- - 


ing policy for 1970-71. Though that 
period has expired, Shri Desai has 
fairly offered on behalf of his clients 
even now to consider the respondent’s 
application in terms of the policy for 
that year. 


11. Now, it has to be borne in 
mind that in the present stage of our 
industrial development imports requir- 


ing foreign exchange have necessarily 


to be appropriately controlled and re- 
gulated. Possible abuses of import 
quota have also to be effectively 
checked and this inevitably requires 


proper scrutiny of the various appli- - 


cations for import licence. In grant- 
ing licences for imports, the au- 
thority concerned has to keep in 
view various factors which may 
have impact on imports of other 
items of relatively greater prio- 
rity in the larger interest of the over- 
all economy of the country which has 
to be the supreme consideration, and 
an applicant has no absolute vested 
right to an import licence in terms of 
the policy in force at the time of his 
application because from the very na- 
ture of things at the time of granting 
the licence the authority concerned 


-may often be in a better position to 


have a clearer over-all picture of the 
various factors having an important 
impact on the final decision on the 


allotment of import quota to the vari- ` 


ous applicants. Shri Singhvi’s sugges- 
tion that the respondent’s concern may 
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have to close down if the import licence 
Is not granted according to 1968-69 po- 
licy is difficult to accept in view of 


the assertion in the Writ Petition 
claiming turnover of 8 to 10 lacs by. 


purchasing raw material from local 
markets. 

12. In our opinion, no case has 
been made out on the present record 
' or a mandamus to the Department to 
consider the respondent’s application 


for import licence in terms of 1968-69 - 


policy. It is not possible on the exist- 
ing material to conclude that the De- 
partment is guilty of any undue laches 
or delay in dealing with the respon- 
dent’s application which would justify 
the Court in granting the mandamus 
prayed for. The High Court was thus 


not right in making the impugned . 


order. As Shri Desai has given an 
undertaking that the respondent’s ap- 
plication would be considered in the 
fight of the import policy for 1970-71 
even though that period expired long 
ago, we need say nothing more on this 
aspect. We would accordingly allow 
the appeal with the observation that 
the respondent’s application be consi- 
dered in accordance with the import 
policy for the year 1970-71 without 
avoidable delay. In the circumstances 
of the case there would be no order as 
. to costs Appeal allowed. 
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Nirmal Singh, Appellant v. State 
of Rajasthan, Respondent. 

Criminal Appeal No. 57 of 1970, 
D/- 18-2-1972. 

Evidence Act (187), s. 32 (1) — 
Magistrate verifying m the Doctor 
that the injured was in pene and fit 
to give statement—No evidence of any- 
body travelling along with the injured 
fo the Hospital and no one present 
when statement was recorded-—State- 
ment also corroborated by evidence of 
the Doctor and the post-mortem report 
e-Held, that the dying declaration was 
authentic and was given by a person 


*(Cri. Appeal No. 407 of 1966, D/- 
14-11-1969 — Raj.) 
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who was in a fit condition to give the 
statement. (Para 11) 

Mr. D. Mookerjee, Sr. Advocate 
(M/s. Uma Datta and Harinder Singh, 
Advocates with him), for Appellant; 
Mr. K. B. Mehta, Advocate, for Res- 
pondent. 

The, Judgment of the Court was 
delivered by 

P. JAGANMOHAN REDDY, J.:—~ 


“The appellant was convicted under sec- 


tions 302 and 307, I. P.C. and sentenc- 
ed to undergo imprisonment - for life 
and rigorous imprisonment for 5 years 
respectively. These sentences were 
ordered to run concurrently. The High 
Court confirmed the conviction and 
sentence, against which this appeal is 
by special leave. 

2. The prasecution alleged that 
on 30-9-1965 at about 7 or 7.15 p:m. 
the appellant along with his four com- 
panions, namely, Arjun Singh, Jeet 
Singh, Sadhu Singh sons of Jasram and 
Gola. Singh s/o Inder Singh, armed 
with guns, shot at Mst. Richhpal Kaur 
wife of Balbir Singh and after she fell 
down they shot at Balbir Singh, Sar- 
jeet Singh, Kehar Singh and Ravindra 
Singh, P. Ws. 1, 4, 5 & 10 respectively 
and caused them injuries. When they 
were being shot in this manner, P. W. 
2 Vikram Singh started firing in reply. 
After the firing continued for some 
time the appellant and his companions 


- stopped firing and made good their es- 


cape. The deceased was put in a cot 
and the cot was placed in a bullock- 
cart and taken to the Hospital at Gan- 
ganagar where she reached at about 
9pm. The other injured were ‘also 
taken there. P. W. 2 Vikram Singh 
went to the police station at Gagana- 
gar to give the First Information 
Report. After reaching the police sta- 
tion at about 10 p.m. his report was 
taken down by P, W. 12 Girdhari 
Singh, S. H. O. which is Exhibit P-1. 
Immediately thereafter, P. W. 12 pro- 
ceeded to the hospital and finding that . 
the condition of Mst. Richhpal Kaur 
Was precarious sent for a First Class 
Magistrate, Shri Bhagwat Swaroop, 
P. W. 8 to record the dying declara- 
tion. P..W. 8 satisfied himself after 
consulting P. W. 6 Dr. A. S. Gahlot 
that she was in a fit condition to give 
the dying declaration and thereafter 
recorded it between 11.45 and 12 p.m 
On the next day, ie. 1-10-65, P. W. 6 
took skiagrams of her abdomen, pelvic 
region and both thighs and operated 
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upon her. The X-Ray showed four 
radio opaque gun shot pellets in the 
- various parts of her body. After the 
operation at about 12 noon on the same 
_ day, Richhpal Kaur died. A post-mor- 
tem was conducted which showed that 
there were about 5 internal injuries. 
Earlier when Dr. Vyas, P. W. 7 exa- 
mined her, he found about 9 external 
injuries of which injury nos. 1, 2, 3 
& 5 were wounds of entry which were 
all in the abdomen. She had also some 
other injuries on her thigh, knee- 
joint, femur and the right buttock. Ex- 
cept for Balbir Singh, Sarjeet Singh, 
Kehar Singh and Ravendra Singh each 
had one gun shot wound on his body 
while Balbir Singh had three gun shot 
wounds. 


3. It appears ‘that the accused, 
the deceased and Balbir Singh were 
near relations. There was a dispute 
regarding the possession of a Ahata 
No. 47 which was pending before the 
Rajasthan High Court. This dispute 
gave rise to two factions in the village 
and proceedings under section 107, Cr. 
P. C. were going on against both the 
parties. A complaint dated 30-4-65 
(Exhibit P-43), was filed by the S. H. 
O. Girdhari Singh under section 107, 
Cr. P. C. on the report of the accused 
Arjun Singh against P. W. 2 Vikram 
Singh and P. W. 4 Sarjeet Singh and 
some others. Another'complaint dated 
25-5-65 (Exhibit P-44) was filed on 
the report of P. W. 2 Vikram Singh 
against the appellant Nirmal Singh, 
his four companions and others. This 
complaint and counter-complaint were 
fixed for hearing on the 29th and 30th 
September 1965. After attending the 
Court on 30-9-65 they returned to the 
village on the evening at about 6 p.m. 
Balbir Singh, P. W. 1 had arranged a 
dinner for them and at about 7.15 p.m 
Vikram Singh, Balbir Singh, Malkiat 
Singh, Dalip Singh, Darshan Singh of 
Chak 3G and Kehar Singh of Chak 7G 
were sitting on cots outside the house 
of Balbir Singh and were talking to 
one another while waiting for the din- 
ner. In the meantime, the deceased 
Richhpal Kaur came from inside the 
house and said that the dinner was 
ready. As she was saying this, all of 
a sudden there was gun shot from the 
roof of Nirmal Singh whose house 
was just opposite to that of Balbir 
Singh divided by a lane of 23’ width. 
As a result of this gun shot, Richhpal 
Kaur was hit in the stomach. Immedi- 


"ased and 


ʻa 


ALR. 


ately thereafter, P. W. 2 said he noticed 
Nirmal Sing Arjun Singh, Jeet 
Singh, Sadhu Singh and Gola Singh 
standing on the roof armed with guns. 
A second shot was thereafter fired by. 
Nirmal Singh. The. second shot hit 
Richhpal Kaur in her back and she fell 
down. Balbir Singh and Kehar Singh 
tried to lift Richhpal Kuar with a 
view to take her inside the house. As 
they were about to do this, all the 
five accused named above started fir- 
ing again as a result of which Balbir 
Singh, Ravendra Singh and Kehar 
Singh were also hit by pellets. Richh- 
pal Kaur was taken inside the house 
but the firing continued for about 15 
minutes. 


4. The trial court disbelieved 
the testimony of the eye witnesses so 
far as it implicated the companions of 
the appellant but in so far as Nirmal 
Singh is concerned, their evidence as 
supported by the dying declaration 
recorded by P. W. 8 Bhagwat Swaroop 
was accepted and the appellant was 
convicted as aforesaid. The other ac- 
cused were acquitted. Even the High 
Court relied upon the dying declara- 
tion Exhibit P-11 in so far as it is cor- 
roborated by the eye witnesses as also 
by the two circumstances, firstly, as 
the -deceased was fired at from the 
roof of the appellants Baithak, the ap- 
pellant alone would be the likely per- 
son who could have fired at the dece- 
secondly, he had a grudge 
against the deceased as disclosed by 
Exhibit P-30 which is a letter address- 
ed by the appellant to P. W. 9 Sardul 
Singh,- the brother of P. W. 1 Balbir 
Singh, in which the appellant had com~ 
plained that the troubles that Balbir 
Singh was creating for him was all 
due to his wife who “is making too 
much progress day by day”. 

5. The case of the appellant 
was that he was not present at the 
time of the occurrence but was at the 
house of Amarjit Singh; that when he 
reached his village at about 10.30 p.m. 
his Chowkidar Nihal Singh informed 
him that at about 8.00 or 8.30 there 
was a firing in the night from Balbir 
Singh’s house towards his house and 
that in order to stop the firing he had 
also fired. This defence was disbeliev~ 
ed by both the courts. 

6. On behalf of the appellan? 
ft was contended firstly, that the ver- 
sion given by the eye witnesses regard~ 


-ing the time of occurrence was unreli« 
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able, secondly, that the enmity þe- 
tween them and the appellant made 
their evidence unreliable, thirdly, that 
there is nothing to show that the de- 
ceased was in a fit condition to make 
the dying declaration recorded by P. 
W. 8 and fourthly, that the deceased 
had received the injuries as a result of 
an accident. 


7 | What we have to consider 
fn this case ig whether there is suffi- 
cient credible evidence to establish 
that the appellant was the person who 
fired the gun as a result of which 
Richhpal Kaur died and the other wit- 
nesses, P. Ws. 1, 4, 5 & 10 were injur- 
ed; and whether the firing by the ap- 
pellant was intentional or accidental. 
There is no doubt that the appellant 
had motive against the deceased and 
P. W. 1 as disclosed by Exhibit P-30 
dated 13-9-65 to which we have al- 
ready referred. It is urged that this 
letter which was addressed to Sardul 
Singh, P. W. 9, brother of Balbir Singh, 
was more in the nature of a request 
to him to intercede and compromise 
the disputes between Balbir Singh and 
himself. But our-reading of that letter 
does not justify this contention. Sardul 
Singh who is a Dy. Superintendent of 
Police is being informed by the appel- 
lant by that letter of the trouble which 
Balbir Singh is creating for him by 
making Gurmukh Singh drunk and 
setting him against him to abuse him 
in the names of his mother and sister. 
He, therefore, had to take proceedings 
to get Gurmukh Singh and Vikram 
Singh to execute bonds and furnish 
sureties under sections 51 and 107, Cr. 
P. C. Even so, he says: “this Sardar 
Sahib is not mending himself at all and 
worsening himself day by day. I 
request all of you that I may be got 
rid of them as you are my as well as 
their elders and brother. I shall be 
very grateful for the same. I fear lest 
myself and Sardar Sahib may take 
any step after being tired of it. After 
all you will get the compromise done 
between us. It is being done by my 
brother’s wife and she is making too 
much progress day by day”. 


8. The above letter was writ- 
fen about 17 days prior to the incident 
which also refers to the proceedings 
under section 107, Cr. P. C. (Exhibit 
P-43). After these proceedings were 
taken there is nothing to show that the 
feelings between the appellant on the 
one hand and Balbir Singh, Vikram 


‘Singh and the deceased on the other 


were any better. 


9. On the day of occurrence 
P. Ws. 1, 2, 4, 5 and 10 were present 
in Balbir Singh’s house in the evening 
for a meal, when the incident accord- 
ing to the F. L R. took place between 
7 or 7.15 p.m. The witness Balbir 
Singh stated that it took place at about 
6.45 p.m. and on that day it became 
dark after 7.30 p.m. P. W. 10 Ravendra 
Singh stated that at the time of the 
incident there was a reddish light of 
setting sun. According to Vikram 
Singh P. W. 2, Lakh Singh and Sarjeet 
Singh returned to the house at about 
5.30 p.m. on that day and that the 
firing in this case took place after 
about 11/2 hour of their arrival. Even 
according to this statement the time of 
the incident would be about 7 pm 
though he admits that in the report 
Exhibit 1 he had stated that they 
returned to the house at about 6 p.m. 
and had given the time of the incident 
as 7.15 p.m. by approximation. P. W. 3 
Gurmukh Singh denies having said to 
the police that the time when the inci- 
dent took place was about 7 or 7.15 
but that he told them that it was 15 or 
20 minutes after sun-set. It is not 
denied that the sun-set on that day as 
noticed by the trial Judge was at 6.08 
p-m. so that even according to his state- 
ment the time of the incident would be 
about 7.15 pm. Kehar Singh, P. W. 5 
stated that he reached the house of 
Balbir Singh at about 5.30 p.m. and 
that it had become dark when they 
started for the 
stating to the police that the time of 
the occurrence was 7 or 7.15 pm. 
There is some discrepancy in the evi- 
dence of'these witnesses and an at-. 
tempt is made by some of them to fix 
the time of the occurrence at about 6 
or 6.30 p.m.. It is, however, contend- 
ed on behalf of the appellant that in 
the dying declaration Richhpal Kaur 
stated the time to be 8 p.m and if 
this is true, darkness had already set 
in and it would not be possible for the 
eye witnesses to identify the person 
who fired from the appellant’s house. 
We think this contention ignores that 
Richhpal Kaur had given the time of 
the incident as about 8 P.M. which 
clearly indicates that that was only ap- 
proximate. It would be too artificial to 
read her deposition as giving a precise 
time. Reading the evidence as a 
whole there can be no doubt that 





hospital. He denied . 
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the approximate time of the oc 
currence can be fixed at about 
7 or 7.15 P. M. as given immediately 
thereafter in the First Information 
Report. Even so, it is submitted that 
darkness would have. set in by that 
time but as pointed out by the trial 
court, immediately after the setting of 
the sun it does not become dark as 
there would be light for considerable 
time which would enable one to iden- 
tify others specially when’ the persons 
concerned are known from before. It 
may also be noticed that according ‘to 
P. W. 11 at the time of firing the moon 
was visible and this fact was also 
adverted to by the trial court when it 
said that the moon came up immedi- 
ately. The High Court accepted ‘this 
appreciation of evidence ‘of the trial 


` court and further pointed out that the 


place from which the firing took place 
and the place at which the deceased 


-was hurt were at a distance of 60’ and 


if there was darkness the assailant 
could not have correctly aimed ‘at the 
deceased specially when she was not 
expected to be present there at that 
time. The High Court further referr- 
ed to the common ‘experierice that 
even after the setting of the sun, twi- 
light continues to remain present for 
a considerable time in that part of the 
country specially in the months of Sep- 
tember and October when the sky is 
comparatively clearer than in other 
months. We have no; reason to differ 
from the conclusions arrived at by 
both the courts that there was suffi- 
cient light for the eye witnesses to 


‘identify the person:or persons who 


were shooting from the house of the 
appellant. 


10. That the appellant was ‘the 
person who shot at the deceased is 
abundantly clear from Exhibit P-11, 
the dying declaration of the deceased. 


The probative value of this dying de- 


claration, however, has been challeng-~ 
ed on the ground that the Magistrate 
P..W. 8 did not obtain the certificate 
of the Doctor that the deceased was 
conscious and was ina fit, condition to 
make the statement. In the dying de- 
claration the Magistrate stated thus: 


“I reached the'Civil, Hospital at 
Ganganagar on 30-9-65 at 11.45 pm 
and Dr. Gahlot told that her condition 
ie. the condition of Smt. Richhpal 
Kaur was bad but she could give some 
statement, Thereupon the statement of 


: falsely, 


Smt. Richhpal Kaur was recorded: 


and whatever she deposed it was taken 


correctly and it was read over and one 


admitted it to be correct”, 


11. Only two questions werd 
asked by the Magistrate as to (1) who 
fired at her and with what weapon, 


and (2) on which part the injury has - 


been received. To both of these ques~ 
tions her reply was clear and precise. 
She stated that Nirmal Singh had shot 
her with a gun that day in the even- 


ing at about 8 p.m, that the name of’ 


Nirmal Singh’s father is Teja Singh 


- Jat Sikh and that the injuries have 


been received on the stomach and on 
both the thighs. It was sought to be 
pointed out that Dr. Gahlot did not 
say that he had been asked by 
P. W. 8 about the condition of the in- 
jured and that he had certified that 
she was conscious and in‘a fit condi- 
tion to make a statement. It.is true 
that the Doctor did not make a cate~ 
gorical statement that the Magistrate 
had asked him whether the injured 
was conscious and in a fit state to 


- make a statement. He, however, said 


that he does not recollect if her dy- 


ing declaration was recorded by 4a | 


Magistrate in his presence nor was 
he, after seeing the endorsement in 
Exhibit P-11, able to recollect if Mr. 
Mathur had come and recorded’ her 
statement. There seems to have been 
some mistake as the Doctor seems to 
have misread the name in Exhibit 
P-11, Be that as it may, according to 
P. W..8 who had no reason: to depose 
he verified that the - injured 
was in her senses from Dr. Gahlot 
He says that Dr. Gahlot told him 


- that Mst. Richhpal Kaur was able to 


make a statement. There was no cross- 
examination on this aspect. All that 
was asked was whether the relations 
of Mst. Richhpal Kaur were present 
when he recorded the statement and 
the Magistrate replied that they were 
not. We are satisfied that this dying 
declaration is authentic and was piven 
by a person who was conscious and in 
a fit condition to give the statement. 
It was again urged that P. Ws. 1, 2 
and others who were injured had tra- 
velled with her in the same cart and 
tutored her.. There is absolutely no 
evidence of this. On the other hand, 
none of the prosecution witnesses could 
have travelled in the same cart as 
already seen she was put in a cot and 
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the cot was placed in a cart so that 
there could be no room for any other 


| to travel with her. The Magistrates’ 


evidence also shows that there was no 
one present. when he recorded the 
statement. 


12. There is ample “corrobora- 
tion of the statement of the deceased 
in that she mentioned about her inju- 
ries which are borne out by not only 
the evidence of Dr. Vyas, P. W. 7 but 
the post-mortem report. The injuries 
on P. Ws. 1, 4, 5 and 10 and the evi- 
dence of these witnesses afford further 
corroboration to the dying declaration, 
that the appellant had shot at the de- 
ceased. Lastly it is urged that the in- 
juries on the deceased and the several 
witnesses to which we have referred, 
were the result of an accident. What- 
ever credibility there may be in this 
defence, and we are not able to under- 
stand how two shots could have been 
fired by accident which is what pro~- 
secution witnesses have spoken to and 
accepted as true by both the courts, it 
was not put forward either before the 
trial Court or before the High Court, 
nor is there anything in the statement 
of the accused under Sec. 342 Crimi- 
nal Procedure Code to justify it. On 
the other hand, the accused’s case mili- 
tates against any theory of accident 
because according to him he was not 
present and it was only his Chowkidar 
who fired in reply to the firing from 
the house of Balbir Singh. Once that 
defence is disbelieved as indeed it has 
been, the theory of accident falls to 
the ground. There was a faint sug- 
gestion that the act of the appellant 
was such as would bring the case under 
Section 304 but this in our view would 
be farfetched. It may be pointed out 
that there were as many as four fron~ 
tal entry wounds on the deceased and 
two on the buttocks. There was one 
wound at the back which was an exit 
wound. The frontal injuries show that 
the deceased was shot at while she was 
facing the house of the appellant but 
it is stated that some of the injuries 
are on the side and the buttock which 
do not justify this conclusion. The 
fallacy in this argument is based on 
the assumption, which is invalid, that 
the deceased had stood-still until the 
firing was over and was not moving or 
that when she fell down she fell on 
her back only. 


13. In the- view we have taken, 
we have no hesitation in accepting the 


Ram Ekbal v. Jaldhari (Shelat J.} 


[Prs. 1-2] . S.C. 949 
prosecution case that the appellant was 
the person who shot at Richhpal Kaur 
and also at P. Ws. 1, 4, 5 and 10. The 
appeal is accordingly dismissed. 
a . Appeal dismissed, 
pat 
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Ram Ekbal Rai and others, Appel- 
Tants v. Jaldhari Pandey, Respondent. 


Criminal Appeal No. 74 of 1969, 
D/- 16-2-1972. 
{A) Constitution of India, Article 


136 — Concurrent findings of fact 
arrived at by trial Court and Appellate 
Court — Attention properly due to the 
evidence not paid, resulting in the mis- 
judgment of the respective positions of 
the parties — Supreme Court will in- 
terfere, (Para 5) 


(B) Constitution of India, Article 
136 — Criminal Appeal — Crop theft 
— Question of possession of land and 
crop on the date of incident not beyond 
controversy — Conviction and sentence 
under Section 379, Penal Code, set 
aside. (X-Ref.:— Penal Code (1860), 
Section 379). Criminal Revn. No. 1336 
of 1968, D/- 26-11-1968 (Pat), Revers- 
ed. (Para 12) 


M/s. Nur-ud-din Ahmed and U. P. 
Singh, Advocates, for Appellants; M/s. 
J. P. Goyal and Sobhagmal Jain, Ad- 
vocates, for Respondent. 


The Judgment of the Court was 
delivered by 


SHELAT, J.:— This appeal is by 
special leave and is directed against the 
dismissal by the High Court of Patna 
of a Criminal Revision Application by 
the appellants against their convic~ 
tion under Sections 379 and 143 of the 
Penal Code ordered by the Trial Ma- 
gistrate and confirmed by the First Ad- 
ditional Sessions Judge, Arrah. 

2. The respondent (complain- 
ant) was the purchaser of plot No. 811 
in Village Chakni, District Shahabad, 
at an auction sale held in 1954 in exe- 

* (Cri. Revn. No. 1336 of 1968, D/- 
26-11-1968, Pat.) 
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cution proceediings arising from a 
rent suit filed by Dumraon Raj against 
its tenant, Ram Dheyan Teli. Ram 
Dheyan died leaving him surviving 
two widows, Mst. Rekhia and Mst. Sita 
Devi. The respondent claimed that in 
pursuance of the said auction sale he 
applied to the court for possession and 
physical possession was delivered to 
him through the court’s bailiff on Sep- 
tember 24, 1954. According to him, 
he remained in possession of the said 
plot till the date of the incident in 
question, that is, March 24, 1962.. A 
day prior to that day, i. a, on March 
23, 1962, he had applied to the police 
that he ‘expected trouble from the ap- 
pellants, and therefore, the police 
officer had stationed in the said plot 
two persons, Kesho Prasad (P. W. 3) 
and Sheo Lakhan Ahir (P. W. 2) to watch 
the crop sown by him The respond- 
ent’s case was that early in the morn- 
ing on March 24, 1962, the appellants 
together with a large number of per- 
sons differently armed, came to the 
field and notwithstanding protests by 
P. W. 3 and his said companion, forcib- 
ly harvested the standing crop worth 
about Rs. 500/- and took it away. 


3. On these allegations the ap- 
pellants were tried under Sections 379 
and 143 of the Penal Code. The Trial 
Magistrate held (a) that the plot was 
in possession of the respondent on the 
date of the incident, (b) that he had 
sown the said crop, and (c) that the 
appellants forcibly took away the said 
crop. On these findings he convicted 
the appellants under Sections 379 and 
143. These findings were confirmed 
by the Additional Sessions Judge in an 
appeai by the appellants, who also up- 
held the said order of conviction and 
sentence. The High Court dismissed 
the revision application filed by the 
appellants simply on the ground that 
it could not. interfere with concurrent 
findings of fact given by the Trial 
Magistrate and agreed to by the Addi- 
tional Sessions Judge. 


yd  & In arriving at the aforesaid 
findings, both the Trial Court as also 
the Additional Sessions Judge appear 
to have been impressed by the evi- 
dence of the respondent and. Kesho 
Prasad (P. W. 3) that the respondent 
was in actual possession of the field 
on the day of the incident. This con- 
clusion in turn was arrived at from the 
writ of possession issued in the execu- 
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tion proceedings taken out by Dumraon 
Raj after its suit had been decreed, the 
report of the bailiff on the said writ 
that he had delivered possession of the 
plot in question to the respondent, the 


ALR 


wee 


respondent’s endorsement thereon ack- ; 


nowledging delivery of possession to 


him, and lastly, production by the res- ! 


pondent in the Trial Court of certain 
rent receipts from which it was deduc- 
ed that these receipts must have been 
handed over to the respondent at the 
time when possession of plot No. 811 
was delivered to him. 


5. Ordinarily, this Court in an 
appeal under Article 136 of the Con- 
stitution is reluctant ta reopen coneur~ 
rent findings of fact arrived at by the 
Trial Court and the appellate Court. 
In this particular case, however, w 
have come to the conclusion after hav- 
ing been taken through certain court 
proceedings and other documentary 
evidence that attention properly due 
to that evidence was not paid, result- 
ing in the misjudgment of the respec- 
tive positions of the parties. 


6. The appellants’ case ail 
throughout was that although the plot 
in question was auction-sold in pursu~ 
ance of the decree in the aforesaid rent 
suit the second widow of the said Ram 
Dheyan Teli, Mst. Sita Devi, had con- 
sistently asserted right from the begin- 
ning that the said decree was not 
binding upon her as she had not been 
joined as a party to the suit after the 
death of her husband, that although a 
writ for possession was issued in exe- 
cution proceedings following the said 
decree, only symbolic, as against actual 
possession was delivered to the respon- 
dent, and that the said plot all through- 
out remained in her possession and 
the appellants had been cultivating the 
said plot as her sikmidars. The appel- 
lants having thus made a claim to the 
possession of the plot and the crop said 
to have been harvested by them as 
having been cultivated by them, there 
was no question of their having stolen 
the said crop or of their being guilty 


‘under Section 379 of the Penal Code. 


It is impossible to say, as we shall 
presently point out, that their case was 
without any basis. 


7. Soon after the said plof was 
put to court auction and the respon- 
dent had been declared the purchaser 
of it, Mst- Rekhia, the widow of Ram 
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Dheyan filed an objection petition No. 
‘115 of 1955 under Section 47 of the 
Code of Civil Procedure for setting 
aside the said auction sale. One of the 
grounds taken in support of her av- 
plication was that Mst. Sita Devi, the 
other widow of Ram Dheyan, was not 
made a party to the said rent suit and 
that even though she, Mst. Rekhia, was 
impleaded the decree-holder- had 
managed-by “suppressing” the summons 
to obtain an ex parte décree. In his reply 
to this application, dated February 4, 
1956, the respondent impliedly admit- 
ted that Mst. Sita Devi had not been 
made a party either to the said rent 
suit or the execution proceedings which 
followed the passing of the decree 
therein by averring in paragraph (6) 
of his said reply that “only the name 
of the applicant (Mst. Rekhia) stood 
recorded in the Shirista (Office) of the 
Proprietor,” that is Dumraon Raj. It 
would thus appear that in the absence 
of Mst. Stia Devi having been implead- 
ed as a party to the said suit, the 
decree passed therein prima facie was 
not valid and binding upon her. 


8. The writ of possession issued 
in execution case No. 60 of 1954, dated 
September 13, 1954, undoubtedly shows 
that the court had issued an order 
upon the bailiff to deliver possession of 
the said plot to the respondent. The 
return of service made by the said 
bailiff, dated September 19, 1954, con- 
tained an endorsement by the respon- 
dent to the effect that he had been 
given delivery of possession by the 


bailiff after a proclamation had been. 


made. But these documents would not 
conclusively show that physical pos- 
session was given to the respondent or 
that the respondent had then got into 
and continued to remain in possession 
thereafter. This appears especially to 


be so because the respondent could . 


produce only one receipt in his name 
for the year 1955. For the subsequ- 
ent years he does not seem to have 
paid the rent and so receipts for the 
following r do not appear to have 
been issued in his name. Subsequent- 
ly, the respondent filed an applica- 
tion for mutating bis name in the reve- 
nue records. That application was 
resisted by Mst. Sita Devi who claim- 
ed to have been in possession all 
throughout. In these mutation pro- 
ceedings, the Tehsildar called for a 
report from the Karmachari. In his re- 
port the Karmachari stated that on 


eee 
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an enquiry made by him he found that 
Mst. Sita Devi was in actual possession 
of the plot. On the basis of that re- 
port the Tehsildar recorded on July 17, 
1961 that even when the said rent suit 
was filed by Dumraon Raj, the land in 
question was “completely under water 
due to deluvial action of the river 
Ganges”, and that it remained submerg- 
ed under water until 1959 when the 
river changed its course and that since 
then it was Mst. Sita Devi, and not the 
respondent, who had been in actual 
possession. The mutation proceedings 
then went before the Circle Officer, 
Bhagalpur, who by his order dated 
February 20, 1964 rejected the respon- 
dent’s application and allowed muta- 
tion to be made in the name of Mst. 
Sita Devi. The respondent then filed 
an appeal against the order of the Cir- 
cle Officer before the Deputy Collector. 
By his order dated October 19, 1965 
the Deputy -Collector rejected the ap- 
peal and upheld the order of the Cir- 
cle Officer and directed that possession 
of the said plot having been continu- 
ously with Mst. Sita Devi, the only 
course open to the respondent was to 
file a regular suit to establish his title. 
It would seem that the respondent did 
not file any regular suit to establish his 
title as directed by the Deputy Collec- 
tor. 

9. In 1963, the respondent ap- 
pears to have taken out proceedings 
under Sections 144 and 145 of the 
Code of Criminal Procedure against 
Mst. Sita Devi and certain other per- 
sons. On September 19, 1966, the 
Magistrate, who heard those proceed- 
ings, passed the following order: 


“In view of the foregoing discus- 
sion I am fully convinced that Mst. 
Sita Devi along witb- her Sikmidars are 
in possession of the land in dispute.” 


He, therefore, directed that she 
should be allowed to remain in posses- 
sion and forbade any interference with 
such possession until an order of evic- 
tion was passed by a competent court 
declaring title in favour of the res- 
pondent. 

10. Besides these orders, there 
were rent receipts on record for the 
years 1961, 1963 and 1964 showing 
Mst. Sita Devi having paid rents and 
not the respondent. 

11. All these documents clearly 
indicate (1) that Mst. Sita Devi had 
from the inception challenged the said 
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decree as not being binding upon her, 
(2) that the said land remained under 
the river water from 1954 to 1959 when 
the river changed its course and the 
Tand once more re-emerged, (3) that 
since 1959 it was Mst. Sita Devi who 
“was in actual possession and (4) that 
she had opposed mutation proceedings 
lodged by the respondent and the reve- 
nue authorities on such opposition had 
refused to mutate the land in the name 
of the respondent. 


12. It is true tha some of 
these orders, as remarked by the High 
Court, were passed’ very much after 
the date of the incident in question 
- and even after the order of conviction 

passed by the Trial Magistrate. But 
that fact would not seem to make diff- 
erence. The principal 
before the Trial Magistrate was 
whether the respondent was in actual 
_ possession of the land in question on 
the date of the incident, and whether 
there was any dispute with regard to 
his title and possession of the said 
Jand. The documents referred to above 
would indicate that there was from 
the very inception a dispute going on 
between the respondent and Mst. Sita 
Devi, and further that he could not 
have been in actual possession since 
1954 as alleged by him, firstly, because 
possession delivered to him in that 
year appears to have been mere sym- 
bolic possession, and secondly, because 
the land remained submerged under 
water from 1954 until 1959. Whether 
the said decree passed in the said rent 
suit and the execution proceedings fol- 
lowing it were and binding 
against Mst. Sita Devi or not is a ques- 
tion in which we need not at present 
enter into. But the fact remains that 
she had disputed all along the title of 
the respondent and his right to be in 


possession of the said land. The find- - 


ings given both in the mutation pro- 
ceedings as well as in proceedings 
under Sections 144 and ‘145 of the Code 
of Criminal Procedure would also in- 
dicate that Mst. Sita Devi and through 
her Sikmidars had remained in phy- 
sical possession of the land at any rate 
since 1959. The rent receipts for the 
years 1961, 1963 and 1964, all in favour 
of Mst. Sita Devi, would seem to cor- 
roborate the stand taken by the appel- 
dants that the respondent had not been 
In actual possession of the said plot. It 
is, thus, impossible to say that the ap- 
pellants were not at any rate under a 
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bona fide belief that they were entitl- 
ed to the possession and that that be- 
ing so there was no question of their 
having trespassed into the said land or 
formed an unlawful assembly for com- 
mitting theft of the standing crop 
therein or of their having committed 
theft of the said crop. In any event, 
the stand of the respondent that he 
had cultivated the land, and therefore, 
the crop was his was a matter of con- 
siderable doubt. The dispute between. 
the parties was such that civil court 
would have more appropriately decid- 
ed it, particularly in view of the de- 
cisions given by another Magistrate and 
the Deputy Collector in. the proceed- 
ings under Section 145 of the Code of 
Criminal Procedure, as also in the said 
mutation proceedings. The entire 
question of possession and even title 
was thus in an extremely fluid state 
and therefore the question of the res- 
pondent’s possession on the date of the 
incident in question was not beyond 
controversy. The Trial Magistrate ir 
these circumstances ought not to have 
and could not have, on a mere partial 
view of the evidence, come to a con- 
clusion that the appellants had form- 
ed an unlawful assembly and that as 
members of such unlawful assembly 
had been guilty of stealing the said 
crop: In these circumstances, it is - 
difficult to uphold the order of con- 
viction passed by the Trial Magistrate 
and upheld by the Additional Sessions 
Judge and the High Court. The ap- 
peal is accordingly allowed and the 
order of conviction and sentence pass- 
ed against the appellants is set aside. 
Appeal allowed, 


a“ 





AIR 1972 SUPREME COURT 952 
(V 59 C 182) 
(From: Patna) * 
J. M. SHELAT, P. JAGANMOHAN 
REDDY AND H. R. KHANNA JJ. 
Gudar Dusadh, Appellant v. State 
of Bihar, Respondent. 


Criminal Appeal No. 94 of 1969, 


. D/- 15-2-1972. 


Penal Code (1860), Section 300, CI. 
3rdly, Section 302 — Accused giv- 
ing lathi blow on the head of deceas- 


*(Cri. Appeal No. 539 of 1966, D/- 
- 30-1-1968 — Pat.) 3 
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ed. Attack premeditated and not acci- 
dental — Injury inflicted sufficient in 
fhe ordinary course of nature to cause 
death and actually resulting in death 
m~ Case falls under cl. 3rdly of S. 300 
Te Accused guilty of offence of mur- 
der. 

Where the accused pave a lathi 
blow on the head of the deceased as 
& result of which the deceased fell 
down and died instantaneously and the 
circumstances indicate that the assault 
was premeditated and the blow on the 
head of the deceased was not acciden- 
fal-and that the injury was sufficient 
fn the ordinary course of the nature 
fo cause death. then the case would fall 
squarely within the ambit of cl. 3rdly 
of Section 300 and the accused would 
be guilty of the offence of murder. 
That it was the intention of the accus- 
ed to cause the precise injury found on 
the head of the deceased would be 
clear from the fact that the accused 
aimed a blow on the head of the de- 
ceased with a lathi. The mere fact 
that the accused gave only one blow 
on the head would not mitigate the 
offence of the accused and make him 
guilty of the offence of culpable homi- 
cide not amounting to murder, AIR 
1954 SC 652 Distinguished. Cri. Appeal 
No. 539 of 1966, D/- 30-1-1968 (Pat) 
Affirmed. (Paras 7, 9, 11) 
Cases Referred: Chronological Paras 
(1954) AIR 1954 SC 652 (V 41) 

m= 1954 Cri LJ 1676, Chamru 
Budhwa v. State of Madhya 
Pradesh 10 

M/s. Nur-ud-din Ahmed and U. P. 
Bingh, Advocates, for Appellant; Mr. 
R. C. Prasad, Advocate, for Respond- 
ent. £ 

The Judgment of tħe Court was 
delivered by ' 

KHANNA, J.— Gudar Dusadh ap- 
pellant was tried along with 23 others 
fn the Court of Additional Sessions 
Judge Saran. Eighteen of the accused 
were acquitted by the trial court. The 
appellant was convicted under Sec- 
tions 302 and 147 Indian Penal Code 
and was sentenced to undergo impri- 
sonment for life on the former count. 


No separate sentence was awarded to ` 


the appellant for the offence under 
Section 147 Indian Penal Code.. The 
remaining five accused were convict~ 
ed under Section 323 read with Sec- 
tion 149 Indian Penal Code as well as 
flor other minor offences with which 
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we are not concerned. On appeal the 
Patna High Court maintained the con- 
viction and sentence of the appellant, 
while some modification was made as 
regards the sentence awarded to the 
other five convicted accused. The ap= 
pellant thereupon came up in appeal 
to this Court by special leave. The 
leave was, however, confined only to 
the question whether the offence com- 
mitted by the appellant was murder or 
culpable homicide not amounting to 
murder. 

2. The case relates to an occur- 
rence which took place in vilage 
Khahla in district Saran at about 11 
a.m. on August 14, 1965. Ramlal Bha- 
gat, who was aged about 65 years, 
died as a result of the assault during 
the course of the occurrence while his 
son Ramashish Prasad (PW 10) receiv- 
ed injuries. The case of the prosecu- 


‘tion is that a day before the occurrence 


Prasadi .Dusadh and Ganesh Dusadh 
killed a goat belonging to Baharan 
Bhagat (PW 8). On the advice of Ram- 
lal Bhagat deceased, Baharan Bhagat 
lodged a report with the Police at 3 
p. m. on that day. On the morning of 
August 14, 1965 Ramlal and his son 
Ramashish went to their paddy field. 
While they were returning from the 
field at about 11 a. m they were as- 
saulted by the six convicted persons 
who had been hiding on the route. The 
appellant gave a lathi blow on the 


. head of Ramlal as a result of which 


the latter fell down and died at the 
spot. One of the companions of the 
appellant then shouted that the assault 


` was made because of Ramial being res- 


ponsible for the commencement of *cri- 
minal proceedings by Baharan. Some 
injuries were also caused to Ramashish. 
The accused then set fire to one of 
their huts with a view to prepare some 
kind of defence. After that the accus- 
ed fled away. ` 

8 - S. FL O. Sarju Prasad Singh 
of police station Barauli on receipt of 
information that a large number of 
persons belonging to tbe party of the 
accused had collected to attack the 


-other party in spite of the promulga- 


tion of an order under Section 144 of | 
the Code of Criminal Procedure, came © 
to the place of occurrence but before 
that Ramlal had already been killed. 
Sarju Prasad Singh recorded the state- 
ment of Ramashish and on the basis 
of that statement, a formal informa- 
tion report was prepared at the police 
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station. Post-mortem examination on 
the body of Ramlal deceased was per- 
formed by Dr. R. S. Singh on August 
15, 1965. 


4. At the trial the plea of the 
appellant was that he had' been false- 
ly involved in the case at the instance 
of the Mukhia of the village who was 
inimical to the appellant. 


5. The two courts ‘below ac- 
cepted the prosecution case that it 
was the appellant who had given a 
lathi blow on the head of Ramlal de- 
ceased as a result of which the latter 
died. It was held that the case against 
the appellant fell under clause “3rdly” 
of section 300 of Indian Penal Code. 
As such, the appellant was convicted 
under section 302 Indian Penal Code. 


6. The only question with 
which we are concerned in appeal is 
whether the offence committed by the 
appellant is murder or whether it is 
culpable homicide not amounting to 
murder. In this respect we find that 
according to Dr. R. S. Singh who per- 
formed the post-mortem examination 
on the dead body of the deceased, the 
doctor found a lacerated wound 2” x 
1/2” bone deep on the left side of the 
head of the deceased. The injury was 
ante-mortem and had been caused by 
a weapon like lathi. On dissection the 
doctor found 3” long fracture of the 
left parietal bone about 2 1/2” from 
the middle line of the top of the head. 
On removing the skull the doctor 
noticed large’ amount of blood and 
blood clots on the left side of the brain. 
Death, in the opinion of the doctor, 
was due to compression on the left 
side of the brain. The doctor further 
stated that the above injury was suf- 
ficient in the ordinary course of nature 
to cause death. 


q. The appellant who caused 
the above injury to Ramlal deceased, 
in our opinion, was guilty of the 
offence of murder and he has been 
rightly convicted under section 302 
Indian Penal Code. The appellant 
along with his companions was lying 
in wait to attack Ramlal and, accord- 
ing to the evidence on record which 
has been accepted by the High Court, 
he gave a blow on the head of Ram- 
lal as a result of which Ramlal fell 
down and died instantaneously. It has 
also been found by the High Court 
that there was no altercation or ex- 


| change of abuses between Ramlal and 


A.LE. 


the accused party. The circumstances 
of the case thus show that the assault 
was premeditated and the blow on the 
head of Ramlal was not accidental. 
The fact that the appellant gave onlv 
one blow on the head would not miti- 
gate the offence of the appellant and 
make him guilty of the offence. of cul- 
pable homicide not amounting to mur- 
der. The blow on the head of Ram- 
lal with lathi was plainly given with 
some force and resulted in a 3” long 
fracture of the left parietal bone. Ram~ 
lal deceased died instantaneously and 
as such, there arose no occasion for 
giving a second blow to him. As the 
injury.on the head was deliberate and 
not accidental and as the injury was 
sufficient in the ordinary course of 
nature to cause death, the case against 
the appellant would fall squarely 
within the ambit of clause “3rdly” of 
Sec. 300, Indian Penal Code. Accord- 
ing to that clause, culpable homicide 
is murder if it is done with the inten- 
tion of causing bodily injury to any 
person and the bodily injury intended 
to be inflicted is sufficient in the ordi- 
nary course of nature to cause death. 
Section 300 also provides for some 
exceptions but we are not con 

with them in this case. 


8. Clause “3rdly” consists of 
two parts. Under the first part, it has 
to be shown that ‘there was an inten- 
tion on the part of the accused to in~ 
flict the particular injury which was 
found on the body of the deceased. 
The second part requires that the bodi- 
ly injury intended to be inflicted was 
sufficient in the ordinary course of 
nature to cause death. So far as the 
first part is concerned, the court has 
to see whether the injury which was 
found on the deceased was the one in~ 
tended by the accused or whether it 
was accidental without his having in- 
tended to cause that bodily injury. 
Once it is found that the injury was 
not accidental and that the accused in~ 
tended to cause the injury which was 
actually inflicted and found on the 
body of the deceased, the first part 
shall be satisfied. The court would 
then go into the second part of the 
clause and find in the light of medical 
evidence as to whether the bodily in- 
jury inflicted was sufficient in the . 
ordinary course of nature to cause 
death. If the court finds that the 
requirements of both the parts have 
been satisfied, the case shall be held-« 
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to be covered by clause “8rdly” unless 
it falls within one of the exceptions. 


9. In the present case, both 
parts of the clause “3rdly” have been 
satisfied. As observed earlier, the 
injury which was inflicted by the ac- 
cused on the head of Ramlal was not 
accidental. It is not the case of any 
one that the appellant aimed a blow 
on some other part of the body and 
because of some supervening cause 
like sudden intervention or movement 
of the deceased the lathi struck . the 
head of the deceased. The fact that 
the appellant aimed a blow on the 
head of Ramlal with the lathi would 
go to show that it was the intention of 
the appellant to cause the precise in- 
jury which was found on the head of 
the deceased. The evidence of Dr. R- 
S. Singh who performed post-mortem 
examination shows that the above in- 
fury was sufficient in the ordinary 
course of nature to cause death and 
actually resulted in the death of the 
deceased. The case of the appellant 
would thus be covered by clause 
“3rdly” of section 300 and he would 
be guilty of the offence of murder. 


10. Reference on behalf of the 
appellant has been made to the case of 


` Chamru Budhwa v. State of Madhya 


Pradesh, AIR 1954 SC 652. There 
was in that case a severe exchange of 
abuses between the parties preceding 
the incident. While the abuses were be- 
ing exchanged, the tempers rose high 
and both the parties came out of their 
respective houses in anger. In the 
course of quarrel the appellant dealt 
a fatal blow on the head of the deceas- 
ed with his lathi. It was held that the 
crime was committed by the appellant 
without premeditation in a sudden 
fight in the heat of passion-and with- 


out the appellant having taken undue . 


advantage or acted in a cruel or un- 
usual manner. The case of the appel- 
lant was. thus held to be covered by 
exception 4 to section 300 of Indian 
Penal Code and he was found guilty 
of the offence of culpable homicide not 
amounting to murder. It was also 
observed that the fatal injury inflict- 
ed by the appellant on the head of the 
deceased by one blow was not caused 
with the intention of causing death or 
such bodily injury as was likely to 
cause death. The last observation upon 
which reliance has been placed by 
Mr. Nuruddin on behalf of the appel- 
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lant should be taken to have been made 
in the context of the facts of that case. 
The above case does not warrant the 
proposition that if the accused gives a 
deliberate blow on the head of the 
deceased with a lathi and thereby 
causes an injury as is sufficient in the 
ordinary course of nature - to cause 
death and actually results in death, 
the case against him would not fall 
under clause “3rdly” of section 300 of 
Indian Penal Code. 

11. We are, therefore, of the 
view. that the appellant was guilty of 
the offence of murder and not culpa- 
ble homicide not amounting to murder 
and that he has been rightly convicted 
under section 302 Indian Penal Code. 
The appeal consequently fails and is 
dismissed. 


Appeal dismissed. 


AIR 1972 SUPREME COURT 955 
(V 59 C 183) 
$ (From: Allahabad)* 
J. M. SHELAT, P. JAGANMOHAN 
REDDY AND H. R. KHANNA JJ. 

Chand and others, Appellants v. 
The State of U. P., Respondent. 

Criminal Appeal No. 89 of 1969, 
D/- 15-2-1972. ` 

(A) Penal: Code (1860), S. 304 — 
Act done with knowledge that it is 
likely to cause death. 

When in prosecution for offence 
of riot with murder it was found that 
since the accused persons wielded their 
lathis on the head of one of the vic- 
tims they must have had knowledge 
that they were causing such bodily 
injuries to him as were likely to cause 
death, on such a finding they could be 
convicted only under S. 304 Part II 
and not under S. 304 part I. Criminal 
Appeal No. 2257 of 1966, D/- 19-12- 
1968 (All) Reversed. (Paras 5, 8) 

(B) U. P. First Offenders Proba- 
tion Act (6 of 1938), S. 4 — Power of 
court to release offenders on proba- 
tion of good conduct. 

Order under S. 4 releasing offen- 
ders on probation of good conduct can 
be passed by a Court notwithstanding 
the fact whether or not any probation 


*(Cri. Appeal No. 2257 of 1966, D/- 
19-12-1968 — AIL) 
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officer has been appointed for the dis- 
trict where the offenders reside. 

District Magistrate concerned can com- 
ply with the requirements of the pro- 
vision of Section 4. (Paras 7, 8) 


M/s. Nur-ud-din Ahmad and U. P. 
Singh Advocates, for Appellants; Mr. 
O. P. Rana Advocate, for Respondent. 


The Judgment of the Court was 
delivered by 


P. JAGANMOHAN REDDY, jis 
This appeal by special leave is limited 
only to sentence and the question ‘is 
whether the offences as held proved 
by the High Court fall under the first 
part of sec. 304, L P.C. of which the 
accused were convicted and sentenced 
or under Part H of the said section 12 
accused were charged with offences of 
murder, voluntarily causing hurt and 
grievous hurt, house trespass and for 
rioting of whom 5 were acquitted by 
the Additional Sessions: Judge, Ram- 
pur. 7 others were convicted under 
section 302, read with section 149, 
I. P. C. for 2 offences under section 325 
read with sec. 149, for three offences 
under section 323 ‘read with sec. 149, 
as also under sec. 449, and sec.. 147, 
I. P. C. Each of them was sentenced to 
life imprisonment, two: years’, 6 
months’, one year and two years’ rigo- 
rous imprisonment, respectively, on 
each of the aforesaid counts. All the 
sentences were directed to run con- 
currently. i 


2. The incident for which the 
accused were convi arose out of a 
dispute relating to the ownership ofa 
vacant-piece of land situated opposite 
to the house of Sadi Hasan, P. W. 1 who 
is the father of the deceased Shaukat. 
According to.the prosecution the vacant 
land was claimed by Sadi Hasan to 
belong to him and on the ‘day of the 
incident he along with his brother 
Matroo and two of his:sons —- Shaukat 
and Ali Husain, were raising a new 
purdah wall in place of an old one 
which had fallen down. All the 7 ap- 
pellants along with the other 5 acquit- 
ted accused, are said to. have come 
there armed with lathis and asked 
Sadi Hasan and others to stop con- 
structing the wall -because the rasta 
would be obstructed. Sadi Hasan 
replied that the land belonged to them 
and they would build the wall. There- 
upon all the accused threatened to 
kill them and raised their lathis due 
to which Sadi Hasan and members of 
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his family ran inside thelr house. Buf 
even then the appellants and thein 
companions entered the house and - 
started assaulting them. On hearing 
the alarm raised by Sadi Hasan and 
his relations, some others came and 
intervened and it is said that even 
Amzad,- another son of Sadi Hasan and 
Gulshan, wife of Sadi Hasan were also 
assaulted by the appellants. The de- 
fence of the appellants was that ex- 
cept for appellants Chand and Maq- 
sood, the remaining appellants were 
not present nor did they participate in 
the incident. Chand and Maqsood 


-condended that the land over which 


Sadi Hasan was constructing a wall 
did not belong to him and that no pur- 
dah wall’ ever existed there. They 
further stated that there was a rasta 
over that land and when they objected 
to its being closed they were themsel-~ 
ves assaulted by Sadi Hasan and his 
son Shaukat and so they had used 
lathis in their self-defence, that when 
Amzad and Ali Husain also came and 
started assaulting them, they wielded 
their lathis against them as well in 
self-defence, and that Smt. Gulshan 
also received some injuries when she 
intervened. They also stated that the 
incident took place where the wall was 
being constructed and not inside the 
house of Sadi Hasan. 


3. The High Court in appeal 
was of- the view that the medical evi- 
dénce supported the prosecution case 
and gave'a lie to the defence version; 
and that it was not disputed that as 
many as 6 persons received numerous 
injuries on the side of Sadi Hasan, 
one of whom was a woman, and one 
of them died as a result of the injuries. 
On the: side of the appellants, Chand 
and Maqsood were examined by Dr. 
H. C. Gupta, D. W. 3. Two injuries 
were found on the person of Chand, 
one of which was a contused wound 
and the other a scabbed abrasion. 
Maqsood had three injuries, one of 
which was a contusion and two scab- 
bed abrasion. 


4. The evidence of the eye 
witnesses was accepted by both the 
courts though it was held that the al- 
legation that the old purdah wall of 
Sadi Hasan had been there before it 
had fallen down and that it was being 
re-built, was not established, nonethe- 
less it was also held that the accused _ 
had not merely tried to stop Sadi 


and his family members from 
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building the purdah wall, but had en- 
Aered their house and beaten them but 
that however was not done with a 
view to commit murder. This is what 
the High Court says: 

“Still, it appears very doubtful if 
the appellants had attacked with a 
view to commit murder. They had as- 
sembled only to see that the wall, 
which was being raised by Sadi Hasan, 
was not erected and that if Sadi Hasan 
insisted he might be beaten. This is 
indicated by their having taken lathis 
with them. In other words, they do 
not seem to have intended to cause 
death of anyone. There was no previ- 
ous enmity between the parties. Some 
of the appellants are very young per- 
sons. For example, aq was only 
12 years old, Nanhey was 15 years old, 
Chand was 16 years old and,Sukha 
was 17 years old. There being no pre- 
vious enmity, it would be too much to 
say that they intended to kill anyone. 
It also cannot be said that they knew 
that death would be of any of the 
victims by their assault. Consequently, 
it cannot be said that they had com- 
mitted an offence under sec. 302, I-P.C. 
It is, however, clear that when they 
wielded their Jathis on the head of 
Shaukat, they must have had know- 
ledge that they were causing. such 
bodily injuries to him as were likely 
to cause death. Accordingly, in our 
opinion, the appellants must be held 
. to have committed an offence under 
sec. 304, Part I, I. P.C.” 


5. In view of this finding which ` 


cannot now be gene into, it is apparent 
that the High Court was in error in 
convicting them under sec. 304, PartI 
instead of under sec. 304, Part-I, 
whereunder whoever commits culpa- 
ble homicide not amounting to murder 
without an intention to cause death, is 
punishable with imprisonment -of 
either description for a term which 
may extend to ten years, or with 
fine, or with both. The findings of 
the High Court bring the offence of 
the appellants squarely under the 
terms of the above provision. 

6. The question before us is 
whether and what sentence should be 
awarded to each of the accused. In so 
far as the two adult appellants who 
are above 21 years are concerned, 
- namely, Nanhoo—Appellant No. 2, and 
Maqsood — Appellant No. 3, we think 
that their acts are such as would jus- 


tify the maximum sentence of 10 years’ 
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rigorous imprisonment. With respect 
to the other appellants, namely, Ap- 
pellants 1, 4, 5, 6 and 7, they are all 
below 21 years and one of them as al- 
ready noticed by the High Court—Ap- 
pellant No. 5, Ashfaq is a mere lad of 
12 years. What we have to consider is 
whether the benefits of probation of 
Offenders Act should be given to them. 


- It, however, appears that the Central 


Act has not been made applicable to 
the State of Uttar Pradesh. On behalf 
of the appellants it is pointed out that 
there is a local Act applicable to that 
State, which is, the United Provinces 
First Offenders Probation Act 1938. 
It is not denied that this Act was made 
applicable to Rampur State after it 
became a part of Uttar Pradesh. Sec- 
tion 4 of the said Act is as follows: 


“4. Power of Court to release cer- 
tain offenders on probation of good 
conduct — 


(1) When any person is convicted 
of an offence not punishable. with death 
or transportation for life, and no pre- 
vious conviction is proved against the 
offender, if it appears to the Court be- 
fore which he’is convicted, regard be- 
ing had to the age, character, antece- 
dents or physical or mental condition 
of the offender and to the circum- 
stances in which the offence was com- 
mitted that it is expedient that the 
offender should be released on proba- 
tion of good conduct, the court may 
instead of sentencing him at once to 
any punishment, direct. that he be 
released on his entering into a bond, 
with or without sureties, to appear and 
receive sentence when called upon 
during such period not exceeding three 
years as the court may direct and in 
the meantime to keep the peace and 
be of good behaviour; 


Provided that the court shall not 
direct the release of an offender under 
this section unless it.is satisfied that 
the offender, or his surety, has a fixed 
place of abode and regular occupation 
in the place for which the court acts, 
or in which the offender is likely to 
live during the period named for the 
observance of the conditions: 


Provided also that if a person 
under twenty-one years of age is con- 
victed of any offence under the Indian 
Penal Code, or any other enactments 
prescribed in this behalf under rules” 
made by the State Government which 
is punishable with imprisonment not 
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exceeding six months, the court shall 
take action under this section unless, 
for special reasons to be recorded in 
writing, it does not consider it proper 
to do so. 

xx xx xx 


T. Now that the offence with 
which the appellants are being con- 
victed falls under the second part of 
section 304, I. P. C., such of them as 
are under 21 would be entitled to the 
benefits of the above provision. We 
think this is a case in which the appel- 
lants who it is admitted are the first 
offenders, should be released on pro- 
bation. The learned Advocate for.the 
State contends that it is not known 
whether any Probation Officers have 
been appointed for the District of 
Rampur and as such we should give 
him an opportunity to ascertain this 
fact and also that we should call fora 
report from that officer, if such a per- 
son is appointed for that District. We 
do not think there is any necessity to 
obtain this information because under 
the first proviso all that the Court has 
to be satisfied is that the offender or 
his surety has a fixed place of abode 
and regular occupation in the place 
for which the court acts or in which 
the offender is likely to live during 
the period named for the observance 
of that condition. In this case it would 
be sufficient if we direct the District 
Magistrate concerned to conform with 
the requirements of that provision. 

8. The: appeal is accordingly al- 
lowed. The conviction and sentence 
against all the appellants under sec- 
tion 304, I. P.C. Part I is altered to 
one under section 304, L P.C. Part Il 
and the sentences passed on them are 
set aside. The other convictions against 
them are confirmed. Appellant No. 2 — 
Nanhoo and Appellant No. 3—Magqsood 
are each sentenced to 10 years’ rigo- 
rous imprisonment under section 304, 


1 


. I. P.C. Part II and the sentence award- , 


ed for the other offences remain un- 
altered. In so far as Appellant Nos. 1, 
4, 5, 6 and 7 are concerned, the sen- 
tences passed against them under 
the several ‘sections of Indian Penal 
Code are set aside and they will be 
released if not already on bail as first 
offenders under section 4 of the U. P. 
First Offenders Act 1938 on their en- 
tering into bonds with two sureties to 
the satisfaction of the District Magis- 
trate, Rampur, to receive ise sentence 
when called upon during the period of 
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two years and during that period to 
keep peace and be of good behaviour. 
The District Magistrate concerned 
where the accused reside is directed 
to take the necessary bonds and sure- 
ties in compliance with the above 


omae 
Appeal allowed. 


AIR 1972 E CETME Ti 958 
(V 59C 
(From: kan 


J. M. SHELAT, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 


Khandu Sonu Dhobi and another, 
Appellants v. The State of Maharash-~ 
tra, Respondent. 

Criminal Appeal No. 105 of 1969, 
D/- 15-2-1972. 

(A) Penal Code (1860), S. 403, Ex- 
planation I Misappropriation — 
What is. 

Dishonest misappropriation for a 
time only being also misappropriation, 
it is no defence to a charge of misap- 
propriation that the officials who mis- 
appropriated the amount entrusted to 
them for a particular purpose by pre- 
paring false documents, did, in fact, 
disburse that amount for the intended 
purpose after the matter was reported 
to the high authorities. (Para 9) 

(B) Prevention of Corruption Act 
(1947), S. 5A—Investigation in breach 
of S. 5A — Effect on trial. 


Where the trial. of the case has 


_ proceeded to termination, the invali- 


dity of the preceding investigation 
would not vitiate the conviction of the 
accused as a result of the trial unless 
the illegality in the investigation has 
caused prejudice to the accused. 

1955 SC 196, Followed. (Para 11) 


It is well established that where 
cognizance of a case has, in fact, been 
taken by the court on a police report 
following investigation conducted in . 
breach of provisions of S. 5A the result 
of the trial cannot be set aside unless 
the illegality in the investigation can 
be shown to have brought about a 
miscarriage of justice. The underlying 
reason for the above dictum is that an 
illegality committed in the course of 
investigation does not affect the com- 
petence and jurisdiction of the court 
to try the accused. (Para 11) 


. *(Cri. Appeals Nos. 53 and 45 of 1968, 


D/- 27-3-1969 — Bom.) 
CP/CP/B324/72/SNV 
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(C) Bombay Land Improvement 
Schemes Act (28 of 1942), S. 23 (2) — 
Limitation under relating to suit or 
prosecution — Bar of — Applicability- 

Bar of limitation relating to suit 
or prosecution against a servant autho- 
rised under the Act being related only 
to anything done under the Act, it 
does not operate where a servant com- 
mits criminal breach of trust in res- 
pect of amotint entrusted to him and 
prepares false documents. (Para 12) 
Cases Referred: Chronological Paras 
(1955) ATR 1955 SC 196 (V 42)= 

(1955) 1 SCR 1150 = 1955 Cri LJ 
526, H. N. Rishbud v. State of 
Delhi . 11 

M/s. V. S. Kotwal, A. G. Ratna- 
parkhi and Rajiv Shah, Advocates, for 
Appellants; M/s. R. M. Mehta and B. 
D. Sharma, Advocates, for Respondent- 

The Judgment of the Court was 
delivered by ; 

KHANNA, J.:— This is an appeal 
by special leave by Khandu Sonu 
Dhobi and Bhikanrao Rambhau Khair- 
nar against the judgment of the Bom- 
bay High Court affirming on appeal 
the conviction of the appellants under 
section 218 read with section 34, sec- 
tion 477A read with section 34 and 
section 409 read with `. section 34 of 
Indian Penal Code as well as undér 
Section 5 (2) read with Section 5 (1) (d) 
of the Prevention of Corruption Act. 
Sentence of rigorous imprisonment for 
a period of one year and a fine of 
Rs. 200 or in default further rigorous 
imprisonment for a period of two 
months has been awarded on each 
count’ to the appellants. The substan- 
tive sentences have been ordered to 
run concurrently. 

2. . Dhobi appellant No. 1 was 
an agricultural assistant and, was 
working under Khairnar appellant 
No. 2 who was agricultural supervisor 
in the soil conservation section of the 
Government of Maharashtra. Dhobi 
was incharge of the work relating to 
a Bundh in block No. 13 of village 
Asane in Taluka Nandurbar. The 
above block comprises agricultural 
lands bearing survey Nos. 8, 17, 18, 19 
and 32 measuring 90 acres. The Bundhs 
were being constructed since the year 
1962. Rectification work in respect of 
those Bundhs at a cost of Rs. 369.07 
had to be got done by Dhobi appellant 
under the supervision of ar ap- 
pellant. The Government sanctioned 
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an amount of Rs. 4779 in connection 
with the construction of the Bundhs. . 
An advance amount of Rs. 5000 was 
received by Khairnar accused on 
March 2, 1966 in that connection. Work 
of the value of Rs. 4400 was done but 
that relating to rectification work was 
not done. According to the rules of 
the soil conservation section, the Gov~ 
ernment spent the money in the first 
instance and after the report of the 
completion of work was received, the 
expenses were recovered from the 
landowners for whose benefit the work 
was done. On March 11, 1966 Khair- 
nar made entries in measurement book: 
Ex. 27 showing that he had checked 28 
payments and certified the same. Kha~ 
irnar accused also stated in the entry 
that he had passed the measurements 
and paid Rs. 369.07. Paysheets Ex. 64 
were prepared by Dhobi accused and 
he obtained the thumb impressions 
and signatures of the labourers on the 
paysheets. Khairnar made his initials 
below the thumb impressions in the 
paysheets. On the last page of the 
paysheets, Khairnar signed a certifi- 
cate according to which he had paid 
Rs. 369.07 to PW 10 Jagan Trimbak 
who used to do the labour work. Final 
bill Ex. 28 was also prepared on that 
day by the accused and the signature 
of Jagan Trimbak was obtained on the 
same. The bill was got signed from 
PW 7 Ziparu Tukaram and another 
person as attesting witnesses. The bill 
was signed thereafter by Khairnar. 
Debit entry Ex. 32 of Rs. 369.07 was 
made by Khairnar accused in the cash 
book. He also prepared work abstract 
Ex. 29 on April 16, 1966 and sent it to 
the sub-divisional soil conservation 
officer Nandurbar showing an expen- 
diture of Rs. 369.07. 


3. The case of the prosecution 
was that the measurement book Ex. 
27, paysheets Ex. 64, final bill Ex. 28 
and cash book entry Ex. 32 were false 
documents and were fabricated by the 
accused without doing any rectification 
work on the Bundh. The accused thus 
committed criminal breach of trust in 
respect of the amount of Rs. 369.07 in 
furtherance of their common inten- 
tion to misappropriate govern~ 

property.. According fur- 
ther to the prosecution 


case, 
‘the landowners in block No. 13 


came to know of the above acts of the 
accused and they complained about i 
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to Sarpanch Tanku Bhagwan (PW 12). 

. Tanku sent a telegram on April 12, 
1966 to the superintending agricultu- 
ral officer, Bombay Division, Nasik in 
this connection. A copy of the tele- 
gram was therefore sent by the super- 
intending agricultural officer to divi- 
sional soil conservation officer D. S. D. 
Ghate (PW 1) for necessary action as 
well as for enquiry and report. Ghate 
PW went to village Asane on May 2, 
1966 and inspected block No. 13. He 
found that entries had been made 
about the payment of Rs. 369.07 in 
the measurement book and cash book 
even though no rectification work had 
been done. Ghate submitted his report 
on May 6, 1966 for proceeding depart- 
mentally against the accused. On 
receipt of the above report, the 
superintending agricultural officer 
directed P. R. Inamdar (PW 11), de- 
puty director of agricultural engineer- 
ing, to go to Asane village and submit 
his report after personally verifying the 
facts. Inamdar went with: Ghate to 
block No. 13 in Asane village on May 
11, 1966. Both Inamdar and Ghate 
found that no rectification work had 
been done. They did not find even 
a single pit in the lands in that block 
although, according to measurement 
book, 83 pits had been recently dug. 
Inamdar and Ghate also met the Sar- 
panch and other landowners of Asane 
village. Report dated . May 18, 1966 
was thereafter submitted by Inamdar 
affirming those facts. 


4, Sarpanch Tanku ‘sent com- 
plaint Ex. 84, in the meanwhile, on 
. April 30, 1966 to the director of anti- 
corruption branch Maharashtra State 
stating that the accused had prepared 
false bill for Rs. 369.07 without doing 
any work and that they had misap- 
propriated that amount. It was also 
stated that attempts were being made 
to shield the accused. The director of 
anti-corruption sent a copy of that ap- 
plication to Sub Inspector K. G. Patil 
(PW 13) who was then attached to 
Dhulia office of the anti-corruption 
branch. Sub Inspector Patil made 
focal enquiry and took into possession 
the measurement book, paysheets and 
cash book. The director of anti-cor- 
ruption branch directed Patil: to regis- 
ter a case and investigate into the mat- 
ter. Patil went to Nasik and. recorded 
statement Ex. 79 of Inamdar PW on 
November 7, 1966. The statement was 
then sent to Nandurbar Taluka police 
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station. A case was registered on the 
basis of that statement at the police 
station on November 8, 1966. On 
November 12, 1966 Sub Inspector Patil 
applied for permission under S. 5A of. 
the Prevention of Corruption Act of 
judicial magistrate 1st class to investi- 

gate the offence. The permission was 
granted by the judicial magistrate 1st 
class Nandurbar on the same day. Patil 
thereafter recorded statements of a 
number of persons. Patil was subse- 
quently transferred and the case was 
investigated by his successors Maha- 
muni and Kulkarni who also obtained 
the requisite permission. Sanction Ex. 
97 for the prosecution of the two accus- 
ed was granted under Section 6 of the 
Prevention of Corruption Act by the 
superintending agricultural officer 
ad Division, Nasik on May 18, 


5. The two. accused in their 
statements admitted that the work of 
the value of Rs. 369.07 was not done 
till March 11, 1966 although it was so 
stated in the various documents by 
them. The accused also admitted that 
no amounts were. paid to any of the 
labourers mentioned in the paysheets 
although signatures and thumb impres- ° 
sions of the labourers had been obtain- 
ed on the paysheets on March 11, 1966. 
According to the accused, they had 
prepared the various documents in’ 
accordance with the instructions of 
Ghate PW who was insisting in March 
1966, and even earlier, that a comple- 
tion report relating to block No..13 be 
sent as the entire amount spent on that 
block since 1962 could not bè recover- 
ed for want of a completion report. 
Khairnar accused added that rectifica- 
tion work had been done between May 
13,' 1966 and May 16, 1966 and the 
amount of Rs. 369.07 was thereafter 
disbursed on May 16, 1966. 

6. The learned special judge 
held that the amount of Rs. 369.07 had 
not been paid by the two accused to 
the labourers. No work, it was found, 
had been done and the different docu- 
ments prepared by the accused in this 
connection were false even on their 
own a ions. The explanation fur- 
nished by the accused that they pre- 
pared false documents at the instance 
of Ghate and got work done thereafter 
was not accepted. Objection was rais- 
ed on behalf of the accused that the 
investigation of the case was illegal 
and that prosecution was barred by 














1972 


time under the provisions of section 23 
of the Land Improvement Scheme Act, 


1942. These objections were repelled. 
The accused were accordingly convict- 
ed and sentenced as above. a oF 


7. On. appeal the High Court 


affirmed the findings of the learned 


special judge. 


8. We have heard Mr. Kotwal 
on behalf of the appellants and are of 
the opinion that there is no merit in 
the appeal. It has not been disputed 
before us that the accused made vari- 
ous entries and prepared documents on 
March 11, 1966 about their having got 
the rectification work done as well as 
about the payment of Rs. 369.07 on 
that account. It has also not been dis- 
puted before us that the -amount of 
Rs. 369.07 was not paid to any one by 
the accused in March or April 1966. 
According to Ghate (PW 1) and Inam- 
dar (PW 11), no work relating to the 
rectification of the Bundh was found 
to have been done tili May 11, 1966 
when they visited the site in question. 
Inamdar’s evidence also shows that 
according to the measurement book 
prepared by the accused, 83 pits had 
been recently dug although the wit- 
ness could not find a single pit on the 
spot. In view of the above, we find 
no cogent ground to disagree with the 
Trial Court and the High Court that 
the accused had prepared false docu- 
ments and had also committed crimi- 
nal breach of trust in respect of the 
amount of Rs. 369.07. We also agree 
with the trial Court and the High 
Court that the accused were in the dis- 
charge of their duties guilty of crimi- 
nal misconduct as defined in S. 5 of 


the Prevention of Corruption Act. 


9. Mr. Kotwal has argued tħat 
the accused completed the rectification 
work after May i1, 1966. There is 
however, no direct evidence as may 
show that the rectification work was 
completed after May 11, 1966. Even 
if it may be assumed that the accused 
completed the rectification work in 
May 1966, that fact, in our opinion, 
would not absolve the accused of their 
criminal liability. The charge against 
the accused relates to preparation of 
false documents because even though 
mo work had been done till March 11, 
1966 and no amount had been disburs- 
ed, they prepared documents showing 
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the doing of that work and the. pay- 
ment of that amount. It is no answer 
to that charge that after the matter 
had been reported to the higher autho- 
Tities, the accused in the month of 
May 1966 got the rectification work. 
done. It is also no answer to a charge 
of criminal misappropriation that the 
money was subsequently, after the 
matter had been reported to the high 
authorities, disbursed for the purpose 
for which it had been entrusted. Ac- 
cording to explanation 1 to section 403 


. Indian Penal Code, a dishonest misap- 


propriation for a time only is “misap- 
propriation” within the meaning of 
that section. 


10. Mr. Kotwal has also sub- 
mitted that the accused expressed will- 
ingness to complete the work after the 
matter had been reported to the higher 
authorities. This submission, even if 
accepted, would not exonerate the ac- 
cused because the willingness after the 
matter had been reported to the higher 
authorities could not efface or undo 
the offence earlier committed by the 
accused. 


11. Argument has then been 


advanced on behalf of the appellants 
that Sub Inspector Patil did not make 
investigation in the case in accordance 
with law. It is urged that permission 
to make investigation was granted to 
Sub Inspector Patil on November 12, 
1966 and, as such, he was not authoris- 
ed to make before that date the en- 
quiry which led to the registration of 
the case as that enquiry partook of the 
character of investigation. Nothing 
has been brought to our notice as to 
how an enquiry before the registra- 
tion of a case can be held to be inves- 
tigation: The matter, however, need 
not be dilated upon and it is not neces- 
sary to express any final opinion in the 
matter because we find that there is 
no material on the record as may show 
that the accused were prejudiced be- 
cause of the alleged non-compliance 
with the provisions: of section 5A of 
the Prevention of Corruption Act. It 
is well established that where cogni- 
zance of a case has, in fact, been taken 
by the court on a police report follow- 
ing investigation conducted in breach 
of provisions of section 5A of the Pre- 
vention of Corruption Act, the result 
of the trial cannot be set aside unless 


the illegality in the investigation can 
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be shown to have brought about a mis- 
carriage of justice. The underlying 
reason for the above dictum is that an 
illegality committed in the course of 
investigation does not affect the com- 
petence and jurisdiction of the court 
to try the accused. Where, therefore, 
the trial of the’case has proceeded . to 
termination, the invalidity of the pre- 
ceding investigation would not vitiate 
the conviction of the accused as a 
result of the trial unless the illegality 
in the investigation has caused preju- 
dice to the accused (see H. N. Rishbud 
v. State of Delhi, 1955-1 SCR 1150 = 
(AIR 1955 SC 196)). Since there has 
been no miscarriage of justice in the 


. present case because of the alleged 


non-compliance with section 5A, the 
conviction of the accused-appellants 
cannot be set aside on that score. For 
the same reason, we are unable to ac- 
cede to the contention of Mr. Kotwal 
that the conviction. of the accused 
should be set aside because permis- 
sion under section 5A of the Preven- 
tion Actto SI Patil for investigation of 
. the offence was granted in a casual 
manner and without the existence of 
sufficient reasons. 


12. Lastly, it has ‘been argued 
by Mr. Kotwal that the prosecution of 
the accused was barred by time under 
section 23 of the Bombay Land 
Improvement Scheme Act, 1942. The 
section reads as under: 


(1) No suit, prosecution or other 
Tegal proceeding shall ‘be instituted 
against any public servant or person 
duly authorised under this Act in res- 
pect of anything in good faith done or 
intended to be done under this Act or 
the rules made thereunder. 


(2) No suit or prosecution shalt 
be instituted against any public ser- 
vant or person duly authorised under 
this Act in respect of anything done 
or intended to be done, under this Act, 
unless the suit or prosecution has been 
instituted within six months from the 
date of the act complained of.” 


Sub-section (1) of the section has plain- 
ly no application as it relates to any- 
thing done in good faith. According to 
Bombay General Clauses Act, a thing 
shall be deemed to be done in good 
faith where it is in fact done honestly, 
whether it is done negligently or not. 
The appellants admittedly were not 


acting honestly when they prepared 
the false documents in question and 
showed disbursement of Rs. 369.07 on 
March 11, 1966. Mr. Kotwal, however, 
relies. on sub-section (2) of section 23 
and submits that the prosecution could 
be instituted against the appellants 
only within six months from March 11, 
1966. As the charge sheet was sub- 
mitted long after the expiry of six 
months, the case against the accused- 
appellants, according to the counsel, 
was barred by time. This contention, 
in our opinion, is devoid of force. Sub- 
section (2) refers to suit or prosecution 
against a public servant or person 
duly authorised under the Act in res- 
pect of anything done or intended to 
be done under the Bombay Land Im- 


P 


provement Schemes Act. It cannot bej: 


said that the acts of the accused-appel~ 
ants in preparing false documents and 
in committing criminal breach of trust 
in respect of the amount of Rs. 369.07 
as also their act of criminal misconduct 
were done under the Bombay Land 
Improvement Schemes Act. Sub-section 
(2) of section 23 deals with anything 
done or intended to be done under the 
abovementioned Act by a public ser- 
vant or a person duly authorised under 
the Act. It has no application where 
something is done not under the Act 
even though it has been done by a 
public servant who has been entrust- 
ed with duties of carrying out improve- 
ment schemes under the abovemen- 
tioned Act. The impugned acts of the 
appellants in the present case were not 
in discharge of their duties under the 
abovementioned Act but in obvious 
breach and flagrant disregard of their 
duties. Not only they did no rectifi- 
cation work for the Bundh which was 


a part of the improvement scheme, 


they also misappropriated the amount 
which had been entrusted to them for 
the purpose of rectification. 


13. Prayer has also been made 
For the reduction of the sentence, but 
we see no cogent ground to interfere 
with the same. The appeal consequ- 
ently fails and is dismissed. 


Appeal dismissed. 
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S. M. SIKRI, C. J., J. M. SHELAT, L 
D. DUA, H R. KHANNA ANDG K 
MITTER, JJ. 

Mohd. Maqbool Damnoo, Petitioner 
y. The State of Jammu and Kashmir, 
Respondent. - 

The Attorney-General for India 
{By notice), 

_ Writ Petn. No. 144 of 1971, 
8-1-1972. 

(A) J. & K. Preventive Detention 
(Amendment) Act (8 of 1967), Pre. — 
Validity of the Act. (Para 30) 

) Constitution of India, Articles 

370 (1) Explo., 367 and 368 — Change 
fm designation from Sadar-i-Riyasat to 
Governor — Effect — Amendment of 
Expln. to Article 370 (1) — Necessity. 
(Paras 22 to 28) 

(C) Constitution of Jammu and 
Kashmir, Sections 26, 27 — Change in 
designation from Sadar-i-Riyasat to 
Governor — Effect. (Paras 22 to 28) 

(A,B, C) Merely because the J. 
and K. Preventive Detention (Amend- 
ment) Act (8 of 1967) is assented to by 
the Governor and not by the Sadar-i- 
Riyasat, the Act cannot be said to be in- 
valid. The Governor is competent to 
give assent to that Act. (Para 30) 

The Constitution of Jammu and 
Kashmir (Sixth Amendment) Act, 
1965, which had received the assent of 
the Sadar-i-Riyasat, validly amended 
the Constitution of Jammu and Kash- 
mir and validly provided for the ap- 
pointment of a Governor in place of 
the Sadar-i-Riyasat. (Para 19) 

By virtue of the Constitution (Ap- 
plication to Jammu and Kashmir) Se- 


D/- 


cond Amendment Order (1965) as made 


under Article 370 (1) by the President, 
sub-clause (b) clause (4) of Article 367 
was amended and accordingly refer- 
ence to Sadar-i-Riyasat is to be con- 
strued as reference to Governor. 

_ (Para 19) 


By virtue of Section 18 of Gene- 
ral Clauses Act, as the Governor is the 
successor to the Sadar-i-Riyasat, he 
would be entitled to exercise all the 
powers of the Sadar-i-Riyasat. The 
nature of the explanation to Article 
370 (1) of Constitution, does not bring 
about any alteration either in the 
framework or the fundamentals of the 
Jammu and Kashmir Constitution. The 


AP/BP/A242/72/SSG 
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State Governor still continues to be 
the head of the Government aided by 
a council of ministers, and the only 
change effected is in his designation 
and the mode of his appointment. Es- 
sential feature of Article 370 (1) (a) 
and (d) explained. 

(Paras 22 to 27) 


By Constitution (Application to 
Jammu and Kashmir) Second Amend- 
ment Order, 1965, there has been no 
amendment of Article 370 (1) by the 
back door. What has been done is 
that by adding clauses (aa) and (b) of 
Article 367 a definition is supplied 
which the Courts would have in any 
event given. The explanation to Arti-~ 
cle 370 (1) had become otiose and re- 
ferences to thé Sadar-i-Rivasat in other 
parts of the Constitution had also be- 
come otiose. Thus, there is no need to 
amend ExplIn. to Article 370 (1) of Con- 
stitution. AIR 1967 SC 1643, Distin- 
guished. (Para 28) 

` (D) J. and K. Preventive Detention 
Act (13 of 1964), Section 8 (1) Proviso 
{as amended by J. and K. Act 8 of 1967) 
= Ambit of Proviso as inserted by the 
a. & K. Amendment Act. (Para 31) 


The J. and K. Preventive Deten- 
fion (Amendment) Act, 1967 confers 
executive powers on the detaining au- 
thority by the insertion of the proviso 
to Section 8 to direct that the person 
detained may be informed that it 
would be against the public interest to 
communicate to him the grounds on 
which the detention order had been 
made. When the detaining authority 
chooses so to direct, it cannot be said 
that the detaining authority is exercis- 
ing any legislative power. (Para 31) 

J. & K. Preventive Detention 

Act (13 of 1964), Section 4 — Deten- 
tion Order — Execution of. 
: (Para 33) 

Every copy of the detention order 
as forwarded need not be signed by 
the detaining authority himself. 

(Para 33) 

(F) Criminal Procedure Code, Sec- 
tions 75 (1), 76 — Detention Order 
Applicability of sections. ' 

; (Para 34} 

When a detention order under a 
Preventive Detention Act is in writing 
and has been signed by the detaining 
authority, there has been clear compli- 
ance with Section 75 (1). Section 76 
providing for taking security has no 
application to such an order. 

(Para 34) 
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(G) J. and K. Preventive Detention 
Act (13 of 1964), Section 8 (1) Proviso 
(as inserted by J. and K. Act 8 of 1967) 
—Validity of Proviso. (Para 35) 

(H) Constitution of J.. & K, Sec- 
tion 103 — Validity of Proviso to See- 
tion 8 (1) of J. and K. Preventive De- 
tention Act. ` . (Para 35) 

(G+H) Proviso to Sec. 8 (1) of 
J. and K. Preventive Detention Act as 
. inserted by J. and K. Act , 8 of 1967 is 
not ultra. vires because the pro- 
viso and the -Act do not bar the 
High Court or Supreme Court 
from looking into the validity. of 
the detention. The High Court 
and the Supreme Court are free to 
exercise the jurisdiction’ by calling 


upon the State in appropriate cases to ` 


produce before it the grounds of de- 
tention and other material in order 
` to satisfy itself that ‘the, detenu was 
being detained in accordance with law. 
AIR 1963 SC 996 and AIR 1950 SC 27, 
Explained. ' (Para 35) 
Cases Referred: Choronological Paras 
-7 (1970) ATR 1970 SC 1118 (V 57) | 

-= ==(1969) 2 SCR 365 = 1970 

Lab IC 873, Sampat Prakash v. 
State of Jammu and Kashmir “ig 


(1967) AIR 1967 SC 1643 (V 54) 
=(1967) 2 SCR 762, Golak Nath 
v. State of Punjab . 27 
(1963) AIR 1963 SC 996 (V 50) 
(1963) SuppL 1 SCR 885, Prem 
Chand Garg v. Excise, Commis- J 
sioner, U. P. _ 35 
(1950) ATR -1950 SC 27 (V 37) 
= (1950) SCR 88 = 51 Cri LJ 
1383, A. K. Gopalan v. State 
of Madras: . ' 35 
M/s. R. K. Garg, and S. C. Agar- 
wal, Advocates of M/s. Ramamurtht 
and Co., and M/s. A. K. Gupta and R. 
K. Jain, Advocates, for Petitioner; Mr. 


Ishwar Singh Bakshi, Advocate-Gene- 


-ral for the State of Jammu and Kash- 
mir and Mr. M. C. Chagla, Sr. Advo- 
cate, (M/s. R. N. Sachthey and S. K. 
Dholakia, Advocates, with them), for 
_ Respondent. 

Mr. Niren De, Attorney-General 
for India, (M/s. R. N. Sachthey and 
Ram Panjwani, Advocates, with him), 
. for the Attorney-General for India. _ 

. The following Judgment of the 

Court was delivered by: 

SIKRI, C. J.:— This is a petition 
under Article 32 of the Constitution 
challenging the detention of the peti- 


tioner under the Jammu and Kashmir 
Preventive Detention Act, 1964 (J. and 
K. Act XI of 1964) hereinafter rex 
ferred to as the Act. 

2. On June 24, 1970, the Dis- 
trict Magistrate of Baramula passed tha 


impugned detention order in the fol" 


lowing terms: : : 
“OFFICE OF THE DISTRICT MAGIS-~ 
ARAMULLA 


TRATE, B. 
No. PDA/IMB/8I 
Dated 24-6-1970, 
. ORDER - 

. Whereas T, S. S. Rizvi, District 
Magistrate, Baramula, am satisfied that 
with a view to preventing Mohammad 
Maqbool Damnoo s/o Ghulam Mohi-ud~ 
Din Damnoo alias Mahda Joo r/o San- 
frampora from acting in any manner 
prejudicial to the security of the State, 
fit is necessary so to do; 

Now, therefore, in exercise of the 
powers conferred by Section 3 (2).read 
with Section 5 of the Jammu & Kash- 


mir Preventive Detention Act, 1964, I 


S.S. Rizvi, District Magistrate, Bara- 
mulla hereby. direct that the said 
Mohammad Maqbool Damnoo be de~ 
tained in the Central Jail Srinagar, 
subject to such conditions as to main- 
tenance, discipline and punishment for 
breaches of discipline as have been 


‘specified in the J. and K. Detenueg 


General Order, 1968. 
Sd/- 


District Magistrate, 
Baramulla. 
No. Con/826-30 
. Dated 24-6-1970. 
Copy forwarded:— 
1. Shri Abdul Majid Lone, Dy. 
S. P. Sopore in duplicate for execution 
of the order as provided by Sec. 4 of 
the J. and K. Preventive Detention 
Act, 1964. Notice of the order shall be 
given to Mohmmad Maqbool Damnoo 
by reading over the same to him and 
one copy duty (duly) executed, return- 
ed to this office. ......... = 
3. On the same date, the Dis- 
trict Magistrate passed an order under 
Section 8, read with Section 13-A of 
the Act directing that the petitioner be 
Informed that it was against the pub- 
lic interest to disclose to him the 
grounds on which his detention was 
based. On July 11, 1970, the Govern- 
ment having considered the order of 
detention, the report of the District 
Magistrate, the grounds on which the 
order had been made, and other. parti- 
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culars bearing on the matter approved 
the said detention order. ~ 


4. The petitioner sent an ap- 
plication to this Court dated April 10, 


1971 requesting that he be produced - 


before this Court so as to enable him 
to file an appropriate writ challenging 
his detention. This Court on May 11, 
1971 directed that this application be 
treated as writ petition under Article 
32 of the Constitution and directed 
issue of rule nisi. The Court further 
directed that the petitioner be produc- 
ed before it two days before the hear- 
ing of the petition. 


5. The State filed an affidavit in 
reply. The petitioner then filed the 
formal writ petition through an advo- 
cate on July 27, 1971. The State again 
filed an affidavit in reply. On an ap- 
plication having been made for permit- 
ting to raise additional grounds, the 
Court allowed the petitioner to file a 
comprehensive amended petition. On 
October, 9, 1971, the amended writ 
petition was filed in this Court. The 
State filed another affidavit in reply. 

6. Mr. Garg, who appeared on 
behalf of the petitioner, raised the fol- 
lowing points before us: 

(1) that the Jammu & Kashmir 
Preventive Detention (Amendment) 
Act, 1967 (J & K Act VIII of 1967) 
hereinafter referred to as the Amend- 
ing Act was invalid as it was not as- 
sented to by the Sadar-i-Riyasat; 

(2) that the proviso inserted by 
S. 4 (2) in sub-s. (1) of S. 8 is bad be- 
cause it suffers from excessive dele- 
gation; 

(3) there has been violation of 
Art. 21 and Art. 22 of the Constitu- 
tion; 

(4) at any rate, the proviso is bad 
because it conflicts with S. 103 of the 
Constitution of Jammu & Kashmir; 

(5) that the detention order is bad 
because the detaining authority has 
not applied its mind; and 

(6) that the order of detention is 
bad because it was not served or exe- 
cuted in accordance with law. 

7. In support of his first con- 
tention the learned counsel urged that 
under Art. 370 of the Indian Constitu- 
tion the only authority which is recog- 
nised as the Government of the State 
of Jammu & Kashmir is the Sadar-i- 
Riyasat. Article 370 contemplates that 


the Sadar-i-Riyasat would be the head - 
Kashmir 


of the State of Jammu and 
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and the Jammu and Kashmir Assemb- 
ly had no power to abolish the office 


-of the Sadar-i-Riyasat. He further 


urged that S. 147 of the Constitution 
of Jammu and Kashmir also contem- 
plates that the Sadar-i-Riyasat shall 
exist and be the head of the State 
He urged that the only possible way 
of getting rid of the Sadar-i-Riyasat 
would be by the amendment of the Con- 


„stitution of India as applied to Jammu 


and Kashmir. 

8. The Tearned Attorney Gene- 
a “who appeared on behalf of the 
Government of India, and Mr. Chagla, 
who appeared for the State, contend- ` 
ed that the Constitution of Jammu 
and Kashmir (Sixth Amendment) Act, 
1965, which had received the assent of 
the Sadar-i-Riyasat, validly amended 
the Constitution of Jammu & Kashmir 
and validly provided for the appoint- 
ment of a Governor in place of the 
Sadar-i-Riyasat, and therefore, the 
Governor was compétent to give assent 


to the Jammu and Kashmir Preven- 
ie Detention (Amendment) Act, 
67. > 


9. In order to appreciate the 
points raised before us it is necessary 
to give a brief history of the various 
constitutional changes which took 
place in the State of Jammu and Kash- 
mir. H. H. the Maharaja of Jammu & 
Kashmir, in a letter dated October 26, 
1947, addressed to His Excellency the 
Governor-General of India, offered to 
accede to the Dominion of India. On 
October 27, 1947, the Governor-Gene- 
ral accepted the offer and made cer- 


‘tain stipulations with which we are 


not concerned. On March 5, 1948, H. H. 
the Maharaja of Jammu & Kashmir 
issued a proclamation forming a res- 
ponsible Government of a Council of 
Ministers headed by the Prime Minis- 
ter which was to take steps to consti- 
tute a National Assembly based on 
adult franchise to form a separate 
Constitution for the State. On June 20, 
1949 Maharaja Sir Hari Singh entrust- 
ed his legislative, executive and judi- 
cial functions to his son, Yuvraj Karan 


‘Singh for a temporary period. 


10. On November 25, 1949 a 
proclamation was issued by Yuvraj 
Karan Singh directing that the Consti- 
tution of India to be adopted by the 
Constituent Assembly of India be ad- 
opted by the Constituent Assembly in 
sofar as it was applicable in Jammu 
and ir in order to govern the 
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relationship of the State and the con- 
templated Union of India. 

`- Ll. The Constitution of India 
was adopted on November 26, 1949 
and on the same date certain provi- 
sions came into force and the remain- 
fing provisions came into force on 
January 26, 1950. - 

12. Article 370 of the Consti- 
tution dealt with the relationship of 
the State of Jammu & Kashmir with 
the Union of India. Article 370 reads 
as follows: 

370. (1) Notwithstanding anything 
in this Constitution, —_ 

(a) the provision of article 238 
shall not apply in relation to the State 
of Jammu and Kashmir; 

(b) the power of „Parliament to 
make laws for the said State shall be 
limited to — 

(i) those matters in the Union 
List and the Concurrent List which, in 
consultation with the Government of 
the State, are declared by the President 
to correspond to matters specified in 
the Instrument of Accession governing 
the accession of the State to the Do- 
minion of India as the matters with 
respect to which the Dominion Legi- 
aoe may make laws for that State; 
an ; 

(ii) such other matters in the said 
Lists as, with the concurrence of -the 
Government of the State, the Presi- 
dent may by order specify. 

Explanation — For the purposes 
of this article the Government of the 
State means the person for the time 
being recognised by the President as 
the Maharaja of Jammu and Kashmir 
acting on the advice of the Council of 
‘Ministers for the time being in office 
under the Maharaja’s proclamation 
dated the fifth day of March, 1948; 

(c) the provisions of article (1) and 
of this article shall apply in relation 
to that State; 

(d) such of the other provisions of 
this Constitution shall apply in rela- 
tion to that State subject to such ex- 
ceptions and modifications as the Pre- 
sident may by order specify: - 

Provided that no guch order which 
relates to the matters specified in the 
Instrument of Accession of the State 
referred to in paragraph (i) of sub- 
clause (b) shall be issued except in con- 
sultation with the Government of the 
State; 

Provided further that no such 
order which relates to matters other 


x 


A-L R. 


than those referred to in the last pre- 
ceding proviso shall be issued except 
with the concurrence of that Govern- 
ment. 


(2) If the concurrence of the Gov- 
ernment of the State referred to in 
paragraph (ii) of sub-clause fb) of 
clause (1) or in the second proviso to 
sub-clause (d) of that clause be. given 
before the Constituent Assembly for 
the purpose of framing the Constitu- 
tion of the State is convened, it shall be 
placed before such Assembly for such 
decision as it may take thereon. 


_ (3) Notwithstading anything in the | 
foregoing provisions of this article, 
the President may, by public notifica- 
tion, declare that this article shall 
cease to be operative or shall be 
operative only with such exceptions 
and modifications and from such date 
as he may specify: 


Provided that the recommenda- 
tion of the Constituent Assembly of 
the State referred to in clause (2) shall 
be necessary before the President 
issues such a notification. 


13. On January 26, 1950 the ` 
Constitution (Application to Jammu 
and Kashmir). Order, 1950 was made 
by the President. On April 20, 1951, 
the Maharaja of Jammu & Kashmir 
issued a proclamation in pursuance of 
which the Constituent Assembly of 
Jammu and Kashmir was convened on 
November 5, 1951. On June 10, 1952 
the Basic Principles Committee of 
Jammu and Kashmir Constituent As- 


“sembly submitted the interim report to 


the Constituent Assembly and recom- 
mended that: 

(a) the form of the future consti- 
tution of Jammu & Kashmir shall be 
wholly democratic, 

(b) the institution of hereditary 
Rulership shall be terminated, and 

(c) the office of the Head of the 
State shall be elective. 

14. The Constituent Assembly 
by a resolution adopted these recom~ - 
mendations. The following part of 
the resolution is relevant: 

“Now, therefore, in pursuance of 
the resolution, dated the 12th June, 
1952, and having considered the report 
of the Drafting Committee, this As- 
sembly resolves: 

1. (i) that the Head of the State shall 
be the person recognised by the Pre- 
sident of Union on the recommenda- 
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tions of the Legislative Assembly of 
the State: 

(ii) he shall hold office during the 
Pleasure of the President; 

(iii) he may, by writing under his 
hand, addressed to the President,. 
resign his office; 

(iv) subject to the foregoing pro- 
visions, the Head of the State shall 
hold office for a term of five years’ 
from the date he enters upon his 
office 
Provided that he ‘shall, notwithstand- 
ing the expiration of his term, con- 
tinue to hold the office until his suc- 
cessor enters upon his office; 

2. that the recommendation of the 
Legislative Assembly of the State in 
respect of the recognition of the Head 
of the State specified in sub-para (i) 
of paragraph 1, shall be made by elec- 
tion; 2.22.02. 

4. that the Head of the State shall 
be designated as the Sadar-i-Riyasat. 

15. On November. 15, 1952, the 
President made Order No. C. O. 44 to 
the following effect: 


“In exercise of the powers con- >: 


ferred by this article (art. 370) the 
President, on the recommendation of 
the Constituent Assembly of the State 
of Jammu and Kashmir, declared that, 


.as from the 17th day of November, 


1952, the said art. 370 shall be opera- 
tive with the modification that for the 
Explanation in cl. (1) thereof, the fol- 
lowing - Explanation is substituted, 
namely : 

“Explanation._—For the purposes 
of this article, the Government of the 
State means the person for the time 
being recognised by the President on 
the recommendation of the Legislative 
Assembly of the State as the Sadar-i- 
Riyasat of Jammu and Kashmir, acting 
on the advice of the Council of Minis- 
ters of the State for the time being in 
office.” 

16. On May 14, 1954, in exer- 
cise of the powers conferred by cl. (1) 
of art. 370 of the Constitution, the 
President with the concurrence of the 
Government of the State of Jammu 
and Kashmir, made 
(Application to Jammu and Kashmir) 
Order, 1954. It superseded the Con- 
stitution (Application to Jammu and 
Kashmir) Order, 1950. It applied vari- 


: ous provisions of the Indian Constitu- 
: tion to the State of Jammu and Kash- 


the Constitution - 
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mir. Under Art. 35, after clause (b) 
the following clause (c) was added: 

“(e) no law with respect to pre- 
ventive detention made by the Legis- 
lature of the State of Jammu & Kash- 
mir, whether before or after the com- 
mencement of the Constitution (Appli- 
cation to Jammu and Kashmir) Order, 
1954, shall be void on the ground that 
it is inconsistent with any of the pro- 
visions of this Part, but any such law 
shall, to the extent of such inconsis- 
tency, cease to have effect on the ex- 
piration of five years from the com- 
mencement of the said Order, except 
as respects things done or omitted to 
ees done before the expiration there- 
of” ; 

17. We may notice two other 
applications. Under art. 361, after 
cl. (4) the following clause was added, 
namely: 

(5) The provisions of this article 
shall apply in relation to the Sadar-i- 
Riyasat of Jammu and Kashmir as 
they apply in relation to a Rajpra- 
mukh, but without prejudice to the 
provi ions of the Constitution of that 

ate.” 
To art. 367 was added the following 
clause, namely: 

(4) For the purposes of this Con- 
stitution as it applies in relation to 
the State of Jammu and Kashmir— 

(a) references to this Constitution 
or to the provisions thereof shall be 
construed as references to the Consti- 
tution or the provisions thereof as ap- 
plied in relation to the said State; 

(b) references to the Government 
of the said State shall be construed as 
including references to the Sadar-i- 
Riyasat acting on the advice of his 


To art. 368 was added the following 
proviso: 

‘Provided further that no such 
amendment shall have effect in rela- 
tion to the State of Jammu & Kashmir 
unless applied by order of the Presi- 
dent under clause (1) of article 370.” 

18. We may mention that, as 
far as the State of Jammu and Kash- 
mir was concerned, some entries in 
the Union List were modified, entry 
97 was omitted, and the State List and 
the Concurrent List were omitted. 

19. On November 17, 1956 the 
Jammu and Kashmir Constitution was 
adopted. Some sections came into 
force on. that date and the remaining 
sections came into force on January 26, 
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1957. On November 6, 1957 Karan 
Singh was elected Sadar-i-Riyasat for 
the second time. On October 31, 1962, 
Karan Singh was elected Sadar-i- 
Riyasat for the third time. On April 
10, 1965 Jammu and Kashmir Consti- 
tution (Sixth Amendment) Act, 1965 
received the assent of the Sadar-i- 
Riyasat. On November 24, 1965, the 
President, in exercise of the powers 
conferred by clause (1) of art. 370 of 
the Constitution, with the concurrence 
of the Government of the State of 
Jammu and Kashmir, made the Con- 
stitution (Application to Jammu and 
Kashmir) Second Ameéndment Order, 
1965. Under this Order, for sub-cl. (b) 
of cL (4) of art. 367 -the following 
clauses were inserted: - 

“(aa) references to. the person for 
the time being recognised by the Pre- 
sident on the recommendation of the 
Legislative Assembly of the State as 
the Sadar-j-Riyasat of Jammu and 
Kashmir, acting on the advice of 
the Council of Ministers of the State 


. for the- time being in ‘office, shall be 


construed as references to the Gover- 
nor of Jammu & Kashmir; 

(b) references to the Government 
of the said State shall be construed as 
fncluding references to the Governor of 
Jammu and Kashmir ‘acting on the 
advice of his Council of Ministers; 
Provided that in respect of any period 
prior to the 10th day: of April, 1965, 
such references shall be construed .as 
including references to the Sadar-i- 
Riyasat acting on the . . advice of his 
Council of Ministers.” 

_ + 20. The main point of dispute 
between the parties is the position and 


importance of the Explanation in arti- 


cle 370 of the Constitution. 


21. According to the Attorney- 
General this is a mere definition in- 
serted for the purpose of the article in 
accordance with the constitutional con- 
ditions prevailing at that time. Accord- 
ing to Mr. Garg, this is the king-pin of 
the whole relationship between the 
Union of India and' the State of 
Jammu and Kashmir. According to 
him, neither the Jammu and Kashmir 
Assembly nor the President were 
competent to impair, the functioning 
of the Sadar-i-Riyasat and in so far as 
the Constitution of Jammu and Kash- 
mir (Sixth Amendment) Act, 1965 re- 
placed the Sadar-i-Riyasat by the 
Governor it is ultra-vires. According 
to him, either there has to be an 


te 


A.L R. 
amendment of the Constitution o 
India under art. 368 and art. 370 (3) 
or a fresh Constituent Assembly has 
to be convened to amend the Explana 
tion. He. said that if the text of the 
Constitution is explicit, effect must be 
given to it and. it is not the duty of 
the Courts to improve upon the Con~ 
stitution because the. constitution- 
makers had not anticipated such a 
change. 

22. . It seems to us that the 
essential feature of art. 370, sub-cla- 
uses 1 (b) and (d) is the necessity o 
concurrence of the State Government 
or the consultation of the State Gov 
ernment. What the State Government 
is at a particular time has to be deter- 
mined in the context of the Constitu- 
tion of Jammu and Kashmir. The Ex- 
planation did no more than recognise 
the constitutional position as it exist- 
edon that dateand the Explanation, 
as substituted’ from November 17, 
1952, also did no more than recognise 
the constitutional position in the State. 


23. We have, therefore no dif- 
ficulty in holding that art. 370 (1) (b)and| - 
art. 370 (1) (d) place no limitation on 
the framing or amendment of the con- 
stitution of Jammu and Kashmir: If 
there. is a limitation it must be found 
in the Constitution of the State. Sec. 
147 of the Constitution of Jammu and 
Kashmir itself provides that under 
that section the Indian Constitutio 
cannot be amended. 


24, The learned counsel, re- 
Tying on Sampat Prakash v. State of 
Jammu Kashmir (1969) 2 SCR 365 = 
(ATR 1970 SC 1118) contended that 
the only way of modifying art. 370 
is specified in art. 370 (3) itself He 
said that this was expressly laid down. 
by this Court in the decision just re- 
ferred to. We are not concerned with 
the question whether art. 370 (3) can 
now be utilised to amend the provi- 
sions of art. 370 (1) and (2), and there- 
fore we do not express any opinion on 
that point. we are now not concerned] - 
with an amendment of art: 370 (1). 
We are concerned with the situation 
where the explanation ceased to ope- 
rate.’ It had ceased to operate because 
there is no longer any Sadar-i-Riyasat 
of Jammu and Kashmir. If the defi- 
nition contained in the Explanation 
cannot apply to the words ‘“govern- 
ment of the State’ then the meaning 
given in art. 367 (4), as amended, will 
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have to be given to it. If this meaning 
is given, it is quiet clear that the 
Governor is competent to give the 
concurrence stipulated in art. 370 and 


perform other functions Jaid down by - 


the Jammu and Kashmir Constitution. 


25. The learned Counsel for 
the petitioner drew our attention to 
S. 147 of the Constitution of Jammu 
and Kashmir. He said that even this 
section contemplates the perpetual 
existence of the Sadar-i-Riyasat be- 
cause this ‘section expressly bars the 
Assembly from amending any provi- 
sion of art. 147 and one of the provi- 
sions contained in this section is that 
the assent to an amendment of the 
Constitution must be given by the 
Sadar-i-Riyasat. It is true that S. 147 
provides that “an amendment of this 


Constitution may be initiated only by - 


the introduction ofa Bill for the 
purpose in the Legislative Assembly. 
and when the Billis passed in each 
House by a majority of not less than 
two-thirds of the total membership of 
that House, it shall be presented to 
the Sadar-i-Riyasat for his assent and, 
upon such assent being given to the 
Bill, the Constitution shall stand am- 
ended in.accordance with the terms 
of the Bill” But the Constitution 
itself contains section 158 which provi- 
vides that “unless the context other- 
wise requires the General Clauses 
Act, Sec. 1977 (sic), shall apply for the 
interpretation of this Constitution as it 
applies for the interpretation of an. 
Act of the State Legislature.’ The 
General Clauses Act contains Section 
18 which reads: 

"18. In any Act made after the 
commencement of this Act, it shall be 
sufficient, for the purpose of indicat- 
ing the relation of a law to the succes- 
sors of any functionaries or of corpo- 
rations having perpetual succession, to 
express its relation to the functionaries 
pr corporations.” 


By virtue of this Act, if the Gov- . 
ernor is the successor to the Sadar-i- 
Riyasat, he would be entitled to exer- 
cise all the powers of the Sadar-i-Ri- 
yasat. There is no doubt that he is 
the successor. The original Constitu- 
tion, by Section 26, provided: . 

“26 (1). The Head of the State 
għall be designated as the Sadar-i-Ri- 
yasat. (2) The executive power of the 
State shall be vested in the Sadar-i- 
Riyasat and shall be exercised by him 
either directly or through officer sub- 
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ordinate to him in accordance with this 
Constitution .........2 


Section 27 provided for the elec- 
tion of the Sadar-i-Riyasat and Sec- 
tion 28 for the term of office. It is 
quite clear from these provisions that 
the Sadar-i-Riyasat is really the name 
given to the head of the State. Under 
the State Constitution as amended the 
Head of the State is designated as 
the Governor. Sub-section (2) of Sec- 
tion 26, as amended, vests the execu-~ 
tive powers of the State in him. 


- 26. It is true that the Gover- 
nor is not elected as was the Sadar-i- 
Riyasat, but the mode of appointment 
would not make him anv the less a 
successor to the Sadar-i-Riyasat. Bo 
are heads of the State. 


27. . Mr. Garg argued that the 
amendment of Sections 26 and 27 of 


mir was bad? In support of his areu- 
ment, he relied on the following pas- 
sage in Golaknath v. State of Punjab, 
TAN 2 SCR 762 = (AIR 1967 SC 


on the expression “amendment” in 
Article 368 of the Constitution and it 
is contended that the said expression. 


_ the Constitution of Jammu and Kash- - 


has a positive and a negative content>- 
and that in exercise of the power of. 


amendment Parliament cannot destroy 


the structure of the Constitution, but 
it can only modify the provisions there~ 
of within the framework of the origi- 
nal instrument for its better effectua- 
tion- If the fundamentals would be 
amenable to the ordinary process of 
amendment with a special majority, 
the argument proceeds, the institution 


` of the President can be abolished, the 


parliamentary - executive can be re- 
moved, the fundamental rights can be 


‘abrogated, the concept of federalism 


can be obliterated and in short the 
sovereign democratic republic can be 
converted into a-totalitarian system of 
government. There is considerable 
force in this argument.” 


But.the passage cited by him can 
hardly be availed of by him for the 
reason that the amendment impugned 
by him, in the light of what we have 
already stated about the nature of 
the explanation to Article 370 of our 
Constitution, does not bring about any 
alteration either in the framework or 
the fundamentals of the Jammu and 
Kashmir Constitution. The State Gov- 








“The next argument is based up- 


i 
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ernor still continues to be the head 
of the Government aided by a Coun- 
cil of Ministers, and the only change 
effected is in his’ designation and the 
mode of his appointment. It is not 
as if the State Government, by such a 
change, is made irresponsible to the 
State Legislature, or its. fundamental 
character as a responsible Government 
is altered. Just as a changé in the de- 
signation of the head of that Govern- 
ment was earlier brought about by the 
introduction of the office of Sadar-i-Ri- 
yasat, so too a change had been brought 
about in his designation from that of 
Sadar-i-Riyasat to the Governor. That 
was necessitated by reason of the Gov- 
ernor having been substituted in place 
of Sadar-i-Rivasat. There is no ques- 
tion of such a change being one in the 
character of that Government from a 
den:ocratic to a non-democratic system. 
A comprehen:ive argument, which was 
raised in ‘Colaknath’s case, (1967) 2 
SCR 762 = (AIR 1967 SC 1643) and 
with reference to which the aforesaid 
observations were made, was not rais- 
ed before us, and therefore, we are 
not required at present to go into it. 


28. Mr. Garg drew our atten- 
tion to clauses (aa) and (b) of Article 
367 (4), as substituted by C. O. 74 of 

' 1965 (The Constitution (Application to 
Jammu and Kashmir) Sécond Amend- 
ment Order, 1965). We have already 
set them out above. He said that this 
was amendment of Article 370 (1) by 
the back-door and the President could 
not exercise these powers under Arti- 
cle 370 (1} when he had not purport- 
ed to exercise these powers under Arti- 
cle 370 (3). But. as we have already 
said, the explanation had become otiose 
and references to the Sadar-i-Riyasat 
in other parts of the Constitution had 
also become otiose. There were two 
alternatives; first, either to leave the 
courts to interpret the words “govern- 
ment of the State” and give. it its legal 
meaning, or secondly, to give the legal 
meaning in a definition clause. What 
has been done is that by adding clauses 
(aa) and (b) a definition is supplied 
which the Courts would ‘have in any 
event given. Therefore, we do not 
agree that there has been any amend- 
ment of Article 370 (1) by the back- 
door. 


29. Tf we kad regarded this as 
an amendment to Article 370 (1), then 
we would have to consider whether 
the amendatory powers had been 


ALE, 


validly exercised or not, but as we 
have said, we are not concerned with 
this question. i 


30. | In conclusion we hold that 
the Amending Act was validly assent- 
ed to by the Governor. 

31. Coming to the second 
point urged by Mr. Garg, we are un- 
aie to appreciate how the Jammu and 






When the detaining authori 
chooses so to direct, it cannot be said 
that the detaining authority is exercis- 
ing any legislative power. In view of 
this matter it-is not necessary to re- 
fer to various authorities of this Court 
where the question of delegation or 
excessive delegation of legislative 
powers. has been considered. 


f 32. It is also not necessary to 
dwell on the third point, namely, vio- 
lation of Articles 21 and 22 of the 
Constitution because it is clear that 


‘they are excluded by Article 35 (c) of 


the Constitution. . 


33. Regarding the sixth point 
that the order of detention was not 
served or executed in accordance with 
law, we are urahle to find any force 
in this point. The order expressly di- 
rected that the petitioner be detained 
in the Central Jail, Srinagar, and the 
copy of the order was endorsed ta 
Shri Abdul Majid Lone, Dy. S. P, 
Sopore, in duplicate, for execution of 
the order, as provided by Section 4 of 
the Jammu and Kashmir Preventive 
Detention Act. It was urged by Mr. 
Garg that there is no endorsement be- 
low this note but we are unable to 
see that the law requires that every 


copy forwarded should be signed by] 


the detaining authority himself. There 
is no doubt that the order was execut- 
ed as directed. 


34. It was suggested that Sec- 
tion 75 (1) of the Criminal Procedure 
Code was violated, but it: seems to us 
that Section 75 (1) has been clearly 
complied with inasmuch as the deten- 
tion order is in writing and has been 
signed by the detaining authority. Re- 














- or by leading evidence, of the 
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ference was made to Section 76, Cri- 
minal Procedure Code, but this provi- 
sion has no application. It only ap- 
plies when the Court directs that se- 
curity be taken. 
35. The fourth point is that 
the proviso to Section 8 inserted by- 
the Jammu and Kashmir Preventive 
Detention (Amendment) Act, 1967 is 
bad because it is in conflict with Sec- 
tion 103. of the Jammu and Kashmir 
Constitution. It is quite clear that 
the legislature has no right to direct- 
Iy amend Section 103, nor has it the 
power to make the exercise by the 
High Court of its jurisdiction under 
Section 103 illusory. (See Prem Chand 
Garg v. Excise Commissioner, U. P., 
(1963) Suppl 1 SCR 885 = (AIR 1963 
SC 996) where this Court struck down 
Rule 12, Order XXXV Supreme Court 
Rules on the ground that it retarded 
the assertion or vindication of the 
fundamental rights under Article 32). 
Mr. Garg said that it was impossible 
for the detenu to satisfy the Court 
that he had been unlawfully detained 
because he had been given no infor- 
mation whatsoever as to the reasons 
for his detention, and to tell him that 
he had been detained to prevent him 
from: acting in any manner prejudicial 
to the security of the State is to tell 
him next to nothing, and it may be 
that the real grounds on which hé had 
been detained have no relation to the 
security of the State. There is some 
force in what Mr. Garg contends, but 
we are unable te hold that this pro- 
viso is ultra vires because the pro- 
viso and the Act do not bar the High 


Court or this Court from looking into © 


the validity of the detention. It 
should be remembered that in A. K. 
Gopalan v. The State of Madras, 1950 
SCR- 88 = (AIR 1950 SC 27) Section 
14 of the Preventive Detention Act 
was struck down. 

Kania, C. J., observed on this 
point at page 130: 

“By that section the Court is pre- 
vented (except for the purpose of 
punishment for such disclosure) from 
being informed, either by a agate 
su 
stance of the grounds conveyed to the 
detained person under Section 7 on 
which the order was made, or of any 
representation made by him against 
such order. It also prevents the 
Court from calling upon any public 


oficer to disclose the substance of. 
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those grounds or from the production 
of the proceedings or report of the ad- 
visory board which may be declared 
confidential. It is clear that if this 
provision is permitted to stand the 
Court can have no material before it 
to determine whether the detention is 
proper or not. I do not mean whether 
the grounds are sufficient or not. It 
even prevents the Court from ascer- 
taining whether the alleged grounds 
of detention have anything to do with 
the circumstances or class or classes 
of cases mentioned in Section 12 (1) 
(a) or (b).” 

But fortunately there is no similar 
provision in this Act and it leaves the 
High Court and the Supreme Court 
free to excercise the jurisdiction by 
calling upon the State in appropriate 
eases to produce before it the grounds 
of detention and other material in 
order to satisfy itself that the detenu 
was being detained in accordance with 
law. If it were not so, we would 
have difficulty in sustaining the pro- 
-Viso. 

36. We have looked into the 
file produced before us by the State 
and we are satisfied that the grounds 
on which the detenu has been detain- 
ed have relevance to the security of 
the State, and with this also fails the 
fifth point raised by Mr. Garg that the 
detaining authority had not applied its ` 
mind to the facts of the case. 

37. In the result the petition 
fails and is dismissed. 

Petition dismissed. 





AIR 1972 SUPREME COURT 971 
2 (V 59 C 186) 

(From Madhya Pradesh: AIR 1968 
Madh Pra 127) 

S. M. SIKRL C. J., J. M. SHELAT. L 
D. DUA, H. R. KHANNA AND G. KE 
MITTER, JJ. 

The State of Madhya Pradesh and 
others, Appellants v. M/s. Chhotabhai 
Jethabhai Patel and Co. and another, 
Respondents. 

Civil Appeal No. 684 of 1968, D/- 
10-12-1971. 

(A) Madhya Pradesh Tendu Patta 
(Vyapar Viniyaman) Adhiniyam (29 of 
1964), Section 5 (2) — The Act does 
not impose any express embargo on 
import of tendu leaves from outside 
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the State or restrict their movement 
once they are brought within the State. 
(Para 12) 
© he entire provisions of the Act 
and the rules are consistent with and 
aim at the State monopoly in the trade 
of tendu leaves in case of leaves 
grown or produced in the State and 
the legislature never intended that the 
monopoly should be operative even to 
the extent of banning import of tendu 
leaves from outside or stalling the 
tendu leaves once they found their 
way into the State from outside. The 
transport of tendu leaves. purchased 
outside but consigned to places with- 
in the State to be used for, the manu- 
facture of bidis is not integrally con- 
nected with the State monopoly as en- 
visaged in the Act. . Hence a manu- 
facturer of bidis who transports 
within the State leaves imported 
from outside for use in his fac- 
tory does not incur any liability 
under Section 15 for contravention of 
Section: 5 (2). AIR 1970 sc 129 Refer- 
_red to; AIR 1968 Madh Pra 127 Aff- 
‘Tmed. ' (Para 12) 
(B) Interpretation of Statutes — 
Statutory provision capable of two 
constructions one consistent with con- 
stitutiorality and the other offending 
the constitution — Court will lean in 
favour of former if it is compatible 
with the object of the Act and the 
mischief sought to be ‘prevented. : 
| (Para 10) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 129 (V 57) 
(1970) 1 SCR 400, Vrajlal 
Manilal v. State of Madhya 
Pradesh 8 


, (1963) ATR 1963 SC 1047 (V 50) 


= (1963) Supp 2 SCR 691, 
Akadasi -Padhan v. State of W 
Orissa 9 
Mr. Y. S. Dharmadhikari, Advo- 
cate-General for the State of Madhya 
Pradesh, (Mr. L N. Shroff, Advocate, 
with him), for Appellants; Mr. M. C. 
Setalvad, Sr. Advocate, (Mr. Ramesh- 
war Nath, Advocate of M/s. Rajinder 
Narain, and Co., and Mr. S. K. Dhola- 
kia, Advocates with him),. for Respon- 
dent No. 1. 


The Judgment of the Court was 
delivered by: 


MITTER, J.:— This is an. appeal 


from. a judgment of the Madhya Pra- 


desh High Court quashing the pro- 
` ceedings initiated on the complaint fil- 


ALR 


ed by the Divisional Forest Officer, 
Saugor in the Court of the Magistrate 
of the First Cless,Saugor for imposi- 
tion of a penalty on the respondents, 


The matter arises thus. Ch-= 
ieee Jethabhai Patel, partnership 
firm of which the second respondent, 
Jhaverbhai Bhulabhai Patel is a part- 
ner, carried on business on a fairly 
large scale as manufacturers of bidis 
at various places in the State of 
Madhya. Pradesh' including Saugor. 
Being unable to secure sufficient 
quantities of tendu leaves grown in 
the forest units in the State, the firm 
took leases for the collection of such 
leaves in the States. of Bihar and 
Maharashtra. They actually imported 
tendu leaves under two railway con- 
signments from Bihar to Saugor. They 
informed the Divisional Forest Off- 
cer about the same and asked for per- 
mission for transport of. the leaves 
and to utilise the said leaves for 
manufacture’ of bidis in their facto- 
ries. ‘By letter dated July 27, 1965 


_ the said Forest Officer intimated the 


firm that the imported leaves were 
not to be moved for bidi manufacture 
until permission was accorded for se 
doing. The respondents’ grievance 
was that notwithstanding the above 
communication and in spite of the 
fact that they had not moved the im- 


- ported leaves from their godowns, 


the Sub-Divisional Forest Officer” 
Saugor seized two quantities of such 
leaves of 9007 .bags imported from 
Garwah Road, Bihar and 256 bags of 
tendu leaves imported from Bindou- 
maganj, Bihar and followed the’ same 
up by filing a complaint alleging con- 
travention of Section 5 of the Madhya 


. Pradesh Tendlu Patta (Vyapar Viniya- - 


man) Adhiniyam,' 1964, hereinafter re- 
ferred to as the Act. The respondents 
filed a petition under Article 226 of 
the Constitution before the High Court 
for the issue of a writ of certiorari 
quashing the complaint. The conten- 
tion of the respondents (importers of 
the leaves) before the High Court was 
that the Act did not prohibit the im- 
port of tendu leaves from places out- 
side the State nor was there any res- 
triction on a manufacturer importing 
such leaves with the express object of 
consumption of the same in his factory 
for the manufacture of bidis and in 


any event the Act or the Rules made 


- thereunder did not purport to regulate 
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the transport of tendu leaves import- 
ed from places outside the State. 


3. ‘On behalf of the State it was 
contended that. transport. of tendu 
leaves whether grown in the State or 
outside the State was completely pro- 
hibited by Séction 5. (2) of the Act 
and regulation and control of trans- 
port of such imported leaves was ne- 
cessary for the successful working of 


the State monopoly in’ the trade of . 


tendu leaves envisaged by the Act. 
Further the Act dic nct prohibit the 
import of tendu leaves and was not 
therefore violative of Articles 31, 301 
and 304 of the Constitution and the 
control of movement of tendu leaves 
after their import from another State 
was in no way repugnant to Articles 
301 and 304. 


4. The High Court rejected the 
contentions of the State. Hence the 
appeal. - 


5. In order to find out whether 
the action of the Forest Officer was 
justified, we have to lpok into the re- 
levant provisions cf the Act and the 
rules framed thereunder. The Act as 
its preamble shuws is one to make pro- 
vision for regulating in the public in- 
terest the trade of tendu leaves by 
creation of State monopoly in such 
trade. By Section 1 (2) it was to ex- 
tend to the whole of the State and 
under sub-section (3) of Section 1 it 
was to. come into force in such area 
or areas and on such date or dates as 
the State Government may, by noti- 
fication, specify. The broad scheme of 
the Act appears to be as follows. 


Under Section 3 the State Government © 


was empowered to divide every spe-. 
cified area detined in clause (h) of Sec- 
tion 2 into such number of units as 
it may deem fit. Section 4 empower- 
ed the State Government to appoint 
agents in respect cf different units for 
the purpose of purchase of and trade 
in tendu leaves on its behalf Under 
Section 5 (1): 

“On the issue of a notification 
under sub-section (3) of Section 1 in 
any area, no person other than,— 

(a) the State Government; 

(b) an Officer of State Gov- 
ernment authorised in writing in that 
behalf; 

(c) an agent in respect of the unit 
In which the leaves have grown; 

shall purchase or transport tendu 
leaves.” 
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The two Explanations to this sub- 
section show that purchase of tendu 
leaves from the State Government or 
its officers or agents was not to be 
deemed to be a purchase in contraven- 
tion of the Act and a person having 
no interest in a holding but acquiring 
the right to collect tendu leaves grown 
on such holding was to be deemed to 


. have purchased such leaves in contra- 


vention of the Act. Sub-section (2) of 
the section allowed a grower of tenda 
leaves to- transport them for any place 
within the unit wherein such leaves 


` had grown to any other place in that 


unit and tendu leaves purchased from 
the State Government or any officer 
or agent of the Government by any 
person for manufacture of bidis with- 
in the State or by any person for sale 
outside the State could be transported 
by such person in accordance with 
the terms and conditions of a permit to 
be issued in that behalf. Section 7 em- 
powered the State Government to fix 
prices at which tendu leaves were to 
be purchased by it or its agent and 
under Section 9 the State. Government 
or their authorised officer or agent 
was to be bound to purchase at the 
price fixed under Section 7 leaves of- 
fered for sale at the depot, subject to 
the right of rejection of ‘such leaves as 
were not fit for the manufacture of 
bidis. Under Section 11 all manufact- 
urers of bidis and all exporters of 
tendu leaves had to get themselves re- 
gistered in such manner as might be 
prescribed. Section 12 enabled the 
State Government to sell or dispose of 
tendu leaves purchased by it or -its 
agent as therein prescribed. Under 
Section 15 any person contravening any 
of the provisions of the Act or the 
rules thereunder was liable to punish- 
ment, .both with imprisonment and 
fine and tendu leaves in respect of 
which such contravention took place 
were liable to forfeiture by Govern- 
ment.- Section 19 gave the Government 


power to make rules to carry out the l 


provisions of the Act. 


6. Rule 4 framed under the 
Act lays down the kinds of transport 
permits which may be issued. They 
are to be four types (i) for trans- 
port from collection depot to storage 


-godown; (ii) for transport from one 


storage godown to another or to dis- 
tribution centre; (iii) for transport from 
a distribution centre to. Sattedars or 
Mazdoors; and (iv} for transport out- 
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side the State. - The application for a 
transport permit is to be under Rule 
9 in form M and the permit to.be issu- 
ed is to be in form ‘N’. Form WM 
gives the quantity of tendu leaves pur- 
chased, the. place or places where they 
were stored, the destination to which 
they were to be transported and the 
place or places where transported 
leaves were to be stored. Similar par- 
ticulars are to be contained in a 
permit in form ‘N’. > . 


T7- It was contended on behalf 
of the State that the High Court had 
gone wrong in taking the view that 
the object of the Act was confined to 
trading in tendu leaves grown in the 
State as disclosed by the above provi- 
sions It was urged that the embar- 
go on purchase and transport of tendu 
leaves by Section 5 was necessary for 
creation and preservation of the State 
monopoly in tendu leayes. It was sub- 
mitted that there was nothing in the 
Act which on the face of it showed that 
tendu leaves mentioned in the different 
provisions were to be confined to 
Teaves grown in the State. It was fur- 
ther submitted that unless the State 
had the power to check the purchase 
of tendu leaves from outside the State 
and in any event to restrict the trans- 
port thereof within the State, the mo- 
nopoly would not be effective. It was 
urged further that transport of goods 
within the State was so essentially in- 
tegrated with the trade in the goods 
that the restriction on transport should 
be upheld in the interest of the State 
monopoly. 


. $ We find ourselves unable to 
accept the contentions put forward by 
counsel on behalf of the State: 
relevant provisions of the Act and the 
Rules referred to above show that ihe 
legislature intended that everybody 


growing leaves within the State should ` 


offer the same to it or its agents in 
different units for sale and the State 
was bound to purchase every single lot 
of tendu leaves unless the same could be 
said to be unfit for the manufacture of 
bidis. Prima facie trade in tendu leaves 
as was held by this Court in Vrajlal 
Manilal v. State of Madh Pra, (1970) 
1 SCR 400 at p. 408 = (AIR 1970 SC 
129) would consist of dealing in those 
leaves i. e. their purchase and sale but 
“transport of the leaves once purchas- 
ed or sold would not prima facie be an 
organic or integral part of dealing in 


‘would at first reading 
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those leaves.” It was further held in 
that case: 

..a permit system which regulates 
the movement of leaves purchased by 
a manufacturer of bidis from the unit 
where they are purchased to his ware- 
house, then to the branches and to the 
sattedars cannot up to that stage be 
regarded as unreasonable in the light 
of the object of the Act, the economic 
conditions prevailing in the State and 
the mischief which it seeks to cure. At 
the same time to expect the manufac- 
turer to get permits issued to his sat- 
tedars for distribution by them to the 
innumerable mazdoors of comparative- 
ly small quantities of these leaves 
would not only be unreasonable but 
frustrating.” 

In that case there was no ques- 
tion of import of any tendu leaves from 
outside the State or the issue of any 
permits in that regard. What was ob- 
jected to was the insistence upon 
transport permits for the leaves to be 
distributed by the manufacturers to 
his innumerable sattedars and maz- 
doors under Section 5 of the Act. It 
was held that though the section 
“is couched in apparently wide lang- 
uage, the very: object of the Act, as 


disclosed by its long title, contains in-` 


herent limitations against an absolute 
or as strictly regulated a ban as it 
of the section 
appear.” Though the Court there up- 
held the provisions relating to the 
creation of the monopoly in the pub- 
lic interest in the matter of sale and 
purchase of tendu leaves, it was not 
disposed to uphold the restrictions on 
movement to the extent it was sought 
to be enforced by the State in that 
case. 


9. In coming to the above con- 
auson the Court relied on ae dictum 
in Akadasi Padhan v. State of Orissa, 
(1963) Supp 2 SCR 691 = (AIR 1963 
SC 1047): 

“A law relating to a State mono- 
poly cennot, in the context, include 
all the provisions contained in the said 
Iaw whether they have direct relation 
with the creation of the monopoly or 


not ......... the said expression should : 


be construed to mean the law re- 


lating to the monopoly in its absolu- ` 


tely essential features. If a law is 
passed creating a State monopoly, the 
Court should enquire what are the pro- 
visions of the said law which are 
basically and essentially necessary for 
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creating the State monopoly. It is 
only those essential and basic provi- 
sions which are protected by the lat- 
ter part of Article 19 (6). If there are 
other provisions made by the Act 
which are subsidiary, incidental or 
helpful to the operation of the mono- 
poly, they do not fall under the said 
part and their validity must be judged 
under the first part of Article 19 (6). 
In other words, the effect of the 
amendment made in Article 19 -(6) is 
to protect the law relating to the crea- 
tion of monopoly and that means that 
it is only the provisions of the law 
which are integrally and essentially 
connected with the creation of the mo- 
nopoly that are protected. The rest 
of the provisions which may be inci- 
dental do not fall under the latter part 
of Article 19 (6) and would inevitably 
have to satisfy the test of the first part 


|. of Article 19 (6).” 


10. Tt is settled law that where 
two constructions of a legislative pro- 
vision- are possible one consistent with 
the constitutionality of the measure 
impugned and the other offending the 
same, the Court will lean towards the 
first if it be compatible with the object 
and purpose of the impugned Act, the 
mischief which it sought to prevent as- 
certaining from relevant factors its 
true scope and meaning. 

11. It was in the light of this 
principle that the High Court observed: 

“Tf Section 5 of the Act or any of 
its provisions were to be construed as 
prohibiting the import of tendu leaves 
intc the State or restricted within the 
Sate of imported leaves, then the pro- 
vision would clearly be invalid as vio- 
lative of Articles 301 and 304 of the 
Constitution.” 

12. Without expressing our 
views on the subject we hold that the 
entire provisions of the Act and the 
Tules are consistent with and aim at 
the State monopoly . in the trade of 
tendu leaves in case of leaves grown 
or produced in the State and the 
legislature never intended that the 
monopoly should be operative even to 
the extent of banning import of tendu 
leaves from outside or stalling the 
tendu leaves once they found their way 
into the State from outside. The 
transport of tendu leaves purchased 
outside but consigned to places with- 


' in the State to be used for the manu- 


facture of bidis is not integrally con- 
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visaged in the Act. Tt stands to rea-| 
son that manufacturers of bidis in the 
State of Madhya Pradesh would not 
think of importing tendu leaves from 
distant places like Bihar and Mahara- 
shtra if they could help it and. it must ` 
be the exigencies of the situation 
which drives a manufacturer of bidis 
to such course of action. In, any event, 
the Act ought not to be construed so 
as to ban import of tendu leaves from 
outside the State or restrict their move- 
ment once they were within the State 
unless clear language was used in that 
behalf. If and when such express em- 
bargo is imposed, a question may arise 
as to whether it offends the different 
provisions of Part XM of the Corstitu- 

tion. 
13. In ‘the result the ` appeal 

fails and is dismissed with costs. 
Appeal dismissed. 
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(From:— Delhi) * 
P. JAGANMOHAN REDDY AND D. G. 
PALEKAR, JJ. 
Himachal Pradesh Administration, 
Appellant v. Om Prakash, Respondent. 
Criminal Appeal: No. 67 of 1969, 
D/- 7-12-1971. 
(A) Constitution of India, Arficle 
136 — Appeal by special leave against 
acquittal — Interference with the find- 
ings of fact. (Para 3) 
In appeal against acquittal the 
Supreme Court will not interfere with 
findings of fact unless High Court has 
acted perversely or otherwise impro- 
perly. AIR 1958 SC 61, Followed. 
(Para 3) 
_ BB) Evidence — Appreciation of — 
al case — That the evidence is 
legally admissible must be ensured by 
(Para 4) 
ia appreciating the evidence 
against the accused the prime duty of 
a court is firstly to ensure that 'the 
evidence is legally admissible, that the 
witnesses who speak to it are credible 
and have no interest in implicating 
him or have ulterior motive. 
(Para 4) 


* (Cri. PE No. 68 of 1967 and Mur- 


der Ref: No. 1 of 1967, D/- 12-8-1968, 
Delhi). 
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8-1968 (Delhi), Reversed. 


(C) Penal Code, Section 300 — 
Murder case — Benefit of doubt — 
order to claim benefit doubt must be 
reasonable. Cri. Appeal No. 68 of 1967 
and Murder Ref. No. 1 of 1967, D/- 12- 


(Para 6) 
The benefit of doubt to which the 
accused is entitled is reasonable doubt— 
the doubt.which rational thinking men 
will reasonably, honestly and conscien- 
tiously entertain and not the doubt of 
a timid mind which fights shy — 
though unwittingly it may be — or is 
afraid of the logical consequences, if 
that benefit was not given. The maxim 
that the prosecution must prove beyond 
doubt the guilt of the accused or 
otherwise he is entitled to the benefit 
of doubt does not mean that the pro- 
secution evidence must be so strong 
as to exclude even a remote possibi- 
lity that the accused‘could not have 
committed the offence. On the con- 
trary once the guilt of the accused is 
established the mere fact that there is 
only a remote possibility in favour of 
the accused is itself sufficient to esta- 


blish the case beyond reasonable doubt. - 


(1950) 1 KB 82 Relied on. (Para 6) 

(D) Criminal Procedure Code, Sec- 
tion 157 — Investigation — Same set 
of persons can witness searches made 
at different places. Criminal Appeal 
No. 68 of 1967 and Murder Ref. No. 1 
of 1967, dated 12-8- 1968 (Delhi), Re- 
versed. f (Para 9) 


It is not negessary either in law 
or in practice that where recoveries 
have to be effected from different pla- 
ces on the information furnished by 
the accused different sets of persons 
should be called in to witness them. 
The evidence relating to recoveries 
under Section 157 is not similar to that 
contemplated under Section 103, Cri- 
minal Procedure Code. (Para 9) 

_ (E) Evidence Act, Section 27 — 
Information by accused in police cus- 
tody — Admissibility, — Relationship 
of “cause and effect” must exist be- 
tween information and fact discovered. 

(Paras 12, 13) 

(Œ) Evidence Act, Section 8 — 
Fact sbowing conduct of accused — 
Admissibility. (Para 13) 

Œ) A fact discovered within the 
meaning of Section 27 must refer to a 
material fact to which the information 
directly relates. That information 
which does not distinctly connect with 
the fact discovered or that portion of 
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the information which merely explains 
the material thing discovered is not ad- 
missible under Section 27 and cannot 
be proved. Case law discussed. 
(Paras 12, 13) 
(E + F) Where an accused gives in- 
formation to the Investigating Officer 
that he purchased murder weapon 
from a particular dealer and takes the 
Investigating Officer and the Panchas 
to the place of the dealer and points 
him out, the information is inadmissi- 
ble under Section 27. However, the 
evidence of the Investigating Officer 
and the panchas that the accused had’ 
taken them to the dealer and pointed 
him out and as corroborated by the dea- 
ler himself is admissible under Section 
8 as conduct of the accused. 
(Paras 12, 13) 
(G). Criminal Procedure Code, Sec- 
tion 510 — Report of the Director of 
Finger Prints Bureau — Examination ` 


ot person making report — Necessity. 


(Para 16) 

As long as the report of the Dir- 
ector of the Finger Prints Bureau 
shows that the opinion is based on ob- 
servations which leads to a conclusion 
that opinion can be accepted, there is 
no necessity. of examining the person 
making report. But should there be 


‘any doubt it can always be decided by 


the calling of the person making the 
report. AIR 1960 Andh Pra 164 and 
AIR 1960 Mad 370 Distinguished.. ` 
(Para 16) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 Andh Pra 164 
{V 47) = 1960 Cri LJ 315, In 
re Godavarthy Bhashyakara 
‘Charyulu 16 
(1960) AIR 1960 Mad 370 (V 47) 
= 1960 Cri LJ 1102, In re : 
Marudai . 16 
(1958) AIR 1958 SC- 6l V 45) 
= 1958 SCR 580 ~ 1958 Cri 
LJ 232, State of Madras v. 
Vaidyanatha Iyer . 3: 
(1955) ATR 1955 SC 104 (V 42) 
= (1955) 1 SCR 903 = 1955 
Cri LJ 196, Ramkishan Mi- 
thanlal Sharma v. State of 
Bombay 12 
(1954) ATR 1954 Mad 433 (V 41) 
1954 Cri LJ 583, Public Pro- 
secutor v. India China Lingiah 12 
(1950) AIR 1950 Mad 613 (V 37) 
= 51 Cri LJ 1531, In re Vel- 


lingiri 12 
(1950) 1 KB 82 = (1949) 2 Alt 
ER 406, Rex v. Kritz 6 
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(1947) AIR 1947 PC 67 (V 34) 
= 74 Ind App 65 = 48 Cri 
LJ 533, Pulukuri Kottaya v. 
King Empe Tor 

(1937) AIR 1937 Mad 618 (V 24) 
= ILR (1937) Mad 695 = 38 
Cri LJ 1027 (FB), In re Athap- 
pa Goundan 12 

(1935) AIR 1935 Mad 528 (V 22) 
= 36 Cri LJ 1442 (FB), Empe- 
ror v. Ramanuja Ayyangar 12 

(1929) AIR 1929 Lah 344 (V 16) 
= ILR 10 Lah 283 = 30 Cri 
LJ 414 (ŒB), Sukhan v. Em- 
peror 13 


M/s. H. R. Khanna and R. N. Sach- 
they, Advocates, for Appellant: M/s. 
Har Pershad and O. N. Mohindroo, Ad- 
vocates, for Respondent. 


The following Judgment of the 
Court was delivered by 


P. JAGANMOHAN REDDY, J.:— 
This Appeal is by Special leave against 
the Judgment of the Himachal Bench 
ofthe High Courtof Delhi acquitting 
the accused who had been sentenced 
to death for an offence of murder 


12, 13 


under S. 302 of the Indian Penal Code.’ 


The accused Respondent was a Mana- 
ger at the Kotkhai Branch of the Hima- 
chal Pradesh State Co-operative Bank 
of which Sunder. Lal Chaturvedi the 
deceased was the General Manager. It 
appears that during the period the 
accused was working in that Bank 
there was a fire in the Kotkhai Branch 
fn which the records of the Bank were 
burnt and a sum of Rs. 10,000/- was 
found missing. The deceased had 
suspended the accused from the ser- 
vice and subsequently he was dis- 
missed. In or about 1964, the deceas- 
ed retired from the Bank and in 1965 
started a Private Limited Company 
under the name of Himprasth Finan- 
ciers with the Head Office at Nagina 
Singh Building which was situated in 
the Mall at Simla of which he was the 
Managing Director. He used to also 
live in the same building in one of the 
rooms of the office and have his meals 
in the Mansarover Hotel. The other 
Directors of this Company, were Guru- 
charan Singh, Puran Chand Sood and 
Kailash Devi wife of L C. Gupta, P. W. 
2, who was at one time also Manager 
fn the Himachal Pradesh State Co- 
operative Bank After the accused 
was dismissed from the Bank he had 
applied to the deceased for a job and 
‘was appointed as an Accountant in the 
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Finance Company but later when his 
request for increase in his pay was not 
sanctioned, he sent in his resignation 
by a letter dated 31-12-66 Exh. P. 8 
and it was accepted on 3-1-67 by a 
resolution of the Board of Directors 
Exh. P. 43. On the night of 30th Janu- 
ary 1967 the deceased had his dinner 
at the Hotel and when he came out 
after taking his food it was alleged 
that he was met by the accused. This 
was witnessed by Romesh Chand P. 
W. 7 the Proprietor of the Hotel who 
saw them both going towards the Mall 
Thereafter at the betel shop which is 
near Nagina Singh Building, Lal Chand 
P. W. 9 who was purchasing cigarettes 
at that shop saw them together and 
going towards the Nagina Singh Build- 
ing. It was the last time he was seen 
alive. On the 31st January 1967 at 
about 9.30 am. L\C. Gupta P. W. 2, 
came to visit.the deceased and’ found 
that the main door was bolted from 
inside. He then peeped through the 
glass of the window panes through the 
adjoining room and saw that the de- 
ceased was lying in a pool of blood. He 
immediately telephoned to the Police. In 
response to this call the Station House 
Officer of the Saddar Police Station, 
ey Raj Malik, P. W. 28 came to the 

uilding, broke open the room through 
en kitchen door and saw that the back 
door of the bath room was open. At 
that time there were present P. W. 2, 
Amar Chand P. W. 8, Baldev Krishan 
P. W. 13 and others. The deceased 
had on him four incised wounds one 
on the neck and 3 on the hands. On 
inspection of the room he found on the 
nearby table a key Ex 4 stained with 
blood and under the table there was a 
biscuit colour Coat button Ex. 1. Inside 
the shelf of an Almirah there was a 
water flask which appeared to have 
on its neck 3 finger impressions. On 
the glass pane of the door leading to 
the kitchen were also found two fin- 
ger marks. The curtain near the kit- 
chen door showed that someone had 
wiped his blood stained hands on it. 
The key and the button were seized 
and a panchnama was made. There 
were also found two bunches of the 
pillow of the 
deceased. Des Raj, P. W. 6, the Police 
Photographer took photographs, not 
only of the various objects in 
the room but also of the finger marks 
on the flask and the window panes 


after the same were dusted with some 
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grey powder. Thereafter the Inves- 
tigating Officer P. W. . 28 requested 


P. W. 2, P. W. 8 and P. W. 13 to ascer- 
tain if any of the things belonging to 
the deceased were missing. These three 
persons informed him after inspection 
that two loan registers, one general 
ledger, one cash book and vouchers 
from April 1966 to December 1966 
were missing. They further informed 
him that one blanket of the deceased, 
one teapoy cover and one canvas bag 
was missing. An inquest on the dead 
body was held and the blood found 
was also seized. Thereafter P. W. 28 
went to Mansarover Hotel and record- 
ed the statement of P. W. 7. On 1-2-67 
at about 11.30 a.m. P. W. 28 accompani- 
ed by the Assistant Sub Inspector and 
Constables met P. W. 2, P. W. 8 and 
boarded the jeep of P. W. 2 driven by 
Roshan Lal and went towards the 
house of Om Prakash. On the way 
P. W. 2 saw Kala Ram, P. W. 5, who 
was waiting for a bus and asked him 
to get into the jeep. Thereafter they 
went to the house of the accused situa- 
ted at Anandale and there P. W. 28 
went inside the house and saw the ac- 
cused in one of his rooms and brought 
him outside. After interrogating him 
he arrested him and pursuant to a 
statement made by him seized from 
him one sweater, one coat, one blanket 
which was hidden inside the nivar of 
his cot lying inside his room. The 
sweater and the coat were stated by 
the accused to be his. The accused also 
fave them the pair of boots and socks 
which he was wearing and informed 
them that he had concealed one blood 
stained dagger under a stone slab be- 
low the maidan of Burnt Market and 
over the bakeries which was by the 
side of a pipe and offered to have it 
recovered. He further stated that he 
had kept the five registers in a canvas 
bag which he had hidden below a 
stone at Krishna Nagar on the bank of 
Ganda Nala and that he had thrown 8 
or 9 bundles of the vouchers tied ina 
tea-poy cloth and his blood stained 
pants in the Ganda Nala and would 
get them recovered. The Investigat- 
ing Officer reduced the statements to 
writing in the presence of the Panchas 
and took their signatures. This Pan- 
chanama is Ex. P. 6. The coat and 
sweater and the blanket inside the 
nivar of his cot were handed over by 
the accused to the police. These were 
found to contain blood and were seiz- 
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ed through a Panchanama The accus- 
ed then took them to the market and 
on the way were met by Bhag Singh 
P. W. 12 and in the presence of alf 
these persons he removed a piece of 
stone which was near a pipe and 
brought out a blood stained dagger 
from under it and gave it to P. W. 28. 
He then took them to the Tekri of 
one Ganga Singh P. W. 11, in the 
Lower Bazar who sells daggers and 
there P. W. 28 recorded his statement 
that on the day of the incident the ac- 
cused had purchased the dagger re- 
covered from under the stone which 
was identified by P. W. 11, as the one 
sold to him. On the next day namely 
2-2-67 P. W. 28, got a plan of the rooms 
and the office where the deceased was 
working and living prepared and from 
there accompanied by P. W. 2, P. W. 
13 went to Krishna Nagar taking with 
them on the way Manohar Lal P. W. 
14, from Krishna Nagar to Ganda Nala 
which was flowing in the khud. From 
near there the accused pointed out a 
stone slab from where a canvas bag 
which contained five registers said to 
-be missing from the residence of the 
deceased were recovered and then the 
accused went into the Ganda Nala 
brought out a tea-poy cloth which 
contained vouchers and also recovered 
a blood stained pant which was lying 
under the water. The button and the 
coat were sent to the forensic labora- 
tory at Chandigarh for examination. 
The flask and -the glass panes were 
sent to the Finger Print Examiner at 
Philor and the button to the Forensie 
Laboratory which gave a report that 
it was similar to the button on the 
coat from which it was missing. The 
Chemical Examiner and _ Serologist 
found human blood on the key, the 
dagger, blanket, coat, sweater and panf 
the shoes and socks. The blood group- 
ing could only be found on the pajama 
and shirt of the deceased which is of 
‘O’ group while no blood grouping was 
possible in respect of the other arti- 
cles referred to. Vide Ex. P. 60 and Ex. 
P. 48. The finger print expert found 
on the flask and the glass pane report- 
ed as per Ex. P. 59 that they are the 
same as those of the accused and have 
more than 12 points of similarity ie 
matching ridge characteristic details. 


2- The High Court grouped the 
circumstances relied against the accused 
under 4 broad heads namely. 
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(i) that there was a motive for 
committing the murder: 

ii) that the deceased Chaturvedi 
was seen last in the company of the 
accused; 

iii) that in pursuance of the state- 
ment said to have been made by the 
accused as per Ex. P. 6 a recovery of 
blood stained sweater, coat, blanket, 
shoes and socks and blood stained dag- 
ger were made as per Ex. P. 6/A on 
1-2-67 (the date given in the Judgment 
as 2-2-67 is not correct), and that on 
2-2-67 five registers contained in a 
bag and 12 bundles of vouchers were 
recovered; and 

iv) that the finger marks of the 
accused were found on the flask as 
well as on the glass panes at the place 
where the murder took place. 


3. If the circumstantial evi- 
dence as relied upon by the prosecu- 
tion is credible and acceptable the 
offence with which the accused is 
charged can be held to be established 
beyond reasonable doubt. The High 
Court however did not accept these 
circumstances as having been establi- 
shed by any independent and reliable 
evidence. In so far as motive suggest~ 
ed by the prosecution is concerned it 
was of the view that while no doubt 
the accused was suspended by an order 
of the deceased on 21-6-63 that sus- 
pension must have been as a conse- 
quence. of the action taken by the au- 
thorities of the Bank with the appro- 
val of the Board of Directors and this 
does not indicate that he could have 
any grievance against him; that the ac- 
cused had no grievance against the 
deceased is also shown by the fact that 
the deceased had given him employ- 


- ment in the Finance Company. The 


second circumstance against the ac- 
cused, that he was last seen in the 
company of the deceased on 30-1-67 
at 9.30 p-m. was also held not to incri- 
minate him for the reason that even 
if Lal Chand P. W. 9’s statement was 
true, it only goes to show that the ac- 


-cused was seen going with the deceas- 


ed towards the Nagina Singh Building 
but that does not mean that they had 
fone into that building together but on 
the other hand there was a possibility 
of the accused taking leavé of the 
deceased and going away to his house 
without entering into the Nagina Singh 
Building. With respect to the third 
circumstance relating to the seizure 
and recovery of articles and their 
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admissibility under Sec. 27 of the Evi- 
dence Act, it was observed that the 
evidence adduced by the prosecution 
for establishing these circumstances 
reveals a number of irregularities and 
is suspicious firstly because the prose- 
cuting officer took with him -all the 
witnesses who were neither indepen- 
dent nor impartial and even the wit- 
ness. P. W. 5 Kala Ram cannot be 
considered to be independent or impar- 
fial as he was not a stranger but was 
known tothe Enquiry Officer. A read- 
ing of Kala Ram’s evidence gives the 
impression that he is a person willing 
to be an agent of the police. It also 
appeared to the High Court that the 
action of P. W. 28 in bringing the ac- 
cused out of the room when he and 
the other witnesses went to his house 
gives rise to the suspicion that it might 
have been done deliberately to clear 
the way for planting the articles in 
the cot which was in the room and 
fourthly the statement Ex. 6 said to 
have been made by the accused 
amounted to a confession by the accus- 
ed and if as the enquiry officer P. W. 
28 claimed that the statement was 
voluntary, instead of recording it him- 
self he could have produced the ac- 
cused before a Magistrate for record- 
ing the same. In view of this the 
High Court was not satisfied that the 
statements were freely and voluntari- 
ly made by the accused and according- 
ly neither the portions of those state- 
ments which related to the discovery 
of incriminating facts nor the admissi- 
bility under Sec. 27 of these Memos 
Exs. P6 and P. 6A and P. 7 which were 
signed by P. W. 2, P. W. 5, P. W.8 and 
P. W. 28 both on 1-2-67 as well as on 
2-2-67 could be relied upon. Even 
the handing over of the shoes and 
socks it was observed cannot be treat- 
ed as having been discovered because 
the accused was wearing them at 
the time when he handed them 
over to the police, and also that 
it was difficult to believe that 
the accused will have the coat, 
sweater and blanket which are said to 
have blood stains on them recovered 
because he could have discarded them 
in the same way as he is said to have 
done with his pants. Moreover the coat 
and the sweater were not shown to 
belong to the accused by independent 
and reliable evidence. For these rea- 
sons the alleged discoveries or the re- 


coveries of the coat, the sweater, the 
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blanket, shoes and socks were rejected. 
Even with respect to the discovery of 
the dagger the High Court thought 
that Amar Chand P. W. 8 was not an 
independent witness, that Bhag Singh 
P. W. 12 who was just a worker at the 
bakery. claimed to be present casually 
did not inspire confidence, nor in the 
absence of independent witnesses who 
could have been easily procured could 
the other evidence be relied upon. The 
identification of the dagger by Ganga 
Singh P. W. 11 before the Magistrate 
was also not accepted because there 
was nothing to show that the dagger 
-was the one which was purchased by 
the accused nor is it possible to distin- 
guish the dagger in question from the 
other 3 daggers with which it was mix- 
ed up. Similarly the evidence relat- 
ing to the recovery of the account 
books and vouchers was disbelieved. 
The thumb impressions on the flask 
and the glass panes were rejected on 
the ground that no particulars were 
set out by the Director of the Finger 
Prints Bureau except the stereotyped 
statement that there was a similarity of 
more than 12 points. On this aspect the 
High Court observed as follows: . 


“If the accused, also had handled 
the flask, as suggested by the prosecu- 
tion, his finger impressions also would 
be on the flask, and there would be 
quite a good number of finger im- 
pressions on the flask. ‘But curiously 
only three finger impressions, and that 
too of the accused, are said to be pre- 
sent on the flask. This in our opinion, 
is a very suspicious feature. Further, 
the existence of the finger-marks is 
said to have been noticed even at the 
earliest stage of the inquest, and that 
too not by any expert but by the Inves- 
tigating Officer, L C. Gupta, Amar 
Chand and Baldev Krishan, as though 
they anticipated the presence of the 
finger-marks. There is thus no clear 
proof that the finger-marks alleged to 
have been found on the flask and the 
glass pane were those of the accused, 
and we hold accordingly.” 

In appeals against acquittal by . special 
Jeave under Art. 136 this Court has 
undoubted power to interfere with the 
findings of fact, no distinction being 
made between judgments of acquittal 
and conviction, though in the case of 
acquittals it will not ordinarily inter- 
fere with the appreciation of evidence 
or on findings of fact unless the High 
Court “acts perversely or otherwise 


v. Om Prakash (P. J. Reddy J.) A-LR, 


improperly” (See State of Madras v. 
Vaidvanatha Iyer, 1958 SCR 580 at 
p. 587 = (ATR 1958 SC 61). The case 


against the accused as already stated| | 


depends entirely on circumstantial evi- 
dence the credibility of which is very 
much in issue. It is well established 
that circumstantial evidence consists 
in various links in a chain, which if 
complete, leads to the undoubted con- 
clusion that the accused and accused 
alone could have committed the offence 
with which he is charged. It is said 
that this evidence is much more de- 
pendable than direct evidence provid~ 
ed that link in the chain is missing. 
While it is possible that each of these 
links may not by itself incriminate 
the accused or be. conclusive against 
him the linking of all of them may 
forge the chain in arriving at that con- 
clusion. z 


4. The evidence that dicted had 
fll will against the deceased furnishing 


a motive, that he was last seen in the. 


company of the deceased, that he was 
present in the room of the deceased at 
or about the time he was murdered, 
that he was subsequently found in 
possession of articles which bear incri- 
minating blood stains and that he had 
hidden the dagger ‘with blood stains 
thereon and certain other articles 
which were discovered on the in- 
formation furnished by him, all of 
which if believed leads to the conclu- 
sion that he was the murderer. In a 
preciating the evidence against the ac- 
cused the prime duty of a- court is 
firstly to ensure that the evidence is 
legaliy admissible, that the witnesses 
who speak to it are credible and have 
no interest in implicating him or have 
ulterior motive. 


5. At the very outset an al- 
tempt was made on behalf of the de- 
fence to suggest that it was P. W. 
2 who was the murderer and not the 
accused.’ This suggestion was made to 
him in the committal court as also in 
Sessions Court but it was denied. It 
was submitted that P. W. 2 had a 
motive to do away with the deceased 
because he wanted to appropriate to 
himself the money and property of the 
deceased. To this end he was cross- 
examined with the object of establish~ 
ing, that he and the deceased had pur- 


chased jointly a land near Chhail and , 
that the deceased was in possession of ` 


large sums of money and that P. W.2 
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used to receive all the amounts from 
the loans advanced by the Finance 
Company and to avoid any liability for 
these amounts the murder was com- 
mitted with the object of taking away 


the accounts and destroying the evi-. 


dence relating thereto. It was further 
suggested that because of this motive 


he and P. W. 8 who admitted that he. 


considered P. W. 2 as his superior and 


P. W. 13 Bhag Singh who is the bro~ ` 


ther-in-law of P. W. 2 being the wife’s 
brother, were interested in shifting 
the offence to the accused by taking a 
prominent part during the investiga- 
tion and became the main witnesses 
for proving the several incriminating 
circumstances against him. 


6. While it is not the function 
of this Court to determine who other 
than the person who has been charged 
with the murder had committed it, the 
line which the defence adopted was to 
establish that the witnesses referred 
to above had an interest in implicat- 
ing the accused or at any rate to create 
uncertainty and doubt sufficient to 
give the benefit to the accused. It is 
not beyond the ken of experienced 
able and astute lawyers to raise doubts 
and uncertainties in respect of the pro- 
secution evidence either during trial 
by cross-examination or by the mar- 
shalling of that evidence in the manner 
in which the emphasis is placed there- 
on. But what has to be borne in mind 
is that the penumbra of uncertainty 
in the evidence before a Court is gene- 
rally due to the nature and quality of 
that evidence. It may be the witnesses 
are lying or where they are honest 
and truthful, they are not certain. It 
is therefore, difficult to expect a scien- 
tific or mathematical exactitude while 
dealing with such evidence or arriving 
at a true conclusion. Because of these 
difficulties corroboration is sought 
wherever possible and the maxim that 
the accused should be given. the bene- 
fit of doubt becomes pivotal in the 
prosecution of offenders which in other 
words means that.the prosecution must 
prove its case against an accused be- 
yond reasonable doubt by a sufficiency 
of. credible evidence. The benefit of 
doubt to which the accused in entitl- 
ed is reasonable doubt — the doubt 
which rational thinking men will rea- 
sonably. honestly and conscientiously 
entertain and not the doubt of a timid 
mind which fights shy — though un- 
wittingly it may be — or is afraid of 
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the logical consequences, if that bene- 
fit was not piven or as one great Judge 
said itis “not the doubt of a vacillat- 
ing mind that has not the moral cour- 
age to decide but shelters itself in 
vain and idle scepticism It does 
not mean that the evidence m 
be so strong as to exclude even 
a remote possibility that the accused 
could not have committed the offence. 
If that were so the law would fail to 
protect society as in no case can such 
a possibility be excluded. It will give 
room for fanciful conjectures or un- 
tenable doubts and will result in de- 
flecting the course of justice if no? 
thwarting it altogether. It is for this 
reason the phrase has been criticised. 
Lord Goddard C. J. in Rex v. Kritz, 
(1950) 1 KB 82 at p. 90 said that when 
in explaining to the juries what the 
prosecution has to establish a Judge 
begins to use the words “reasonable 
doubt” and to try to explain what isa 
reasonable doubt and what is not, he is 
much more likely to confuse the jury 
thanifhe tells them in plain language. 
“It is the duty of the prosecution to 
satisfy you of the prisoners guilt”. 
What in effect this approach amounts 
to is that the greatest possible care 
should be taken by the Court in con- 
victing an accused who is presumed to 
be innocent till the contrary is clearly 
established which burden is always 
in the accusatory system, on the pro- 
secution. The mere fact that there is 
only a remote possibility in favour of 
the accused is itself sufficient to esta- 
blish the case beyond reasonable 
doubt. This then is the approach. 


7T. The High Court thought there 
was force in the suggestion of the 
learned Advocate for the accused that 
P. W.:2 had a clear motive to take 
away the registers and vouchers of the 
Company. to make such use of them 
as would suit him and also to murder 
the deceased. On the contrary the 
evidence of P. W. 2 shows that he was 
afriend ofthe deceased. He had been 
a Manager in the Himachal Pradesh 
State Co-operative Bank when the de- 
ceased was the General Manager. There 
is nothing to show that during that 
period the deceased and he were on 
inimical terms or there was any dis- 
agreement between them of such a 
nature as would imply that he bore 
iflwill towards the deceased. On the 
other hand both of them had jointly 
purchased a land, and when the de- 
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ceased started the Himprasth Finance 
Company P. W. 2’s wife was made a 


Director in that Company because P. 
W. 2 being an employee in a State Co- 
operative Bank could not take direct 
interest therein. At the time of the 
incident it appears that P. W. 2 was 
living in Simla and according to him 
he had regard for the deceased and as 
he was his General Manager he used 
to go to him almost daily in the morn- 
ing and in the evening. He further 
says he must have visited him hun- 
dred times inside the house, and on the 
evening of the 30th January 1967, the 
deceased and he went for an evening 
stroll as usual and at 9.30 p.m. that 
day he left him near the Nagina Singh 
Building, after which the deceased 
went away to take his food towards 
the Lower Bazar side and he went 
away to his house. P. W. 2 knew of 
the financial position of the deceased 
which was according to the loan led- 
ger entries of the Himprasth Finance 
Company Rs. 1157.71 np. as on 31-12- 
66, that there was a credit amount of 
Rs. 14000/- as on 29-11-66 which was 
not withdrawn till then; that certain 
amounts were also borrowed for the 
marriage of his daughter from Rawal 
Chand of Sanjouli whom he knew well 
and that from the accounts it appear- 
ed that there was only Rs. 6.10 np. as 
cash in hand of the Company which 
may be in the hands of P. W. 13. He 
further states that he used to be pre- 
sent in every meeting of the Himp- 
rasth Financiers, and he used to write 
the Minutes Book. There is no sug- 
gestion that these Account Books were 
manipulated or that the entries there- 
in were not made contemporaneously 
with the transactions which they evi- 
denced. There is therefore no justifi- 
cation for holding that either P. W. 2, 
or P. W. 8 or P. W. 13 notwithstanding 
their close connection with the deceas- 
ed and the Himprasth Finance Com- 
pany were inimically disposed towards 
the deceased or towards the accused. 
No adverse inference can be drawn as 
contended by the learned Advocate for 
the accused, against P. W. 2 that the 
circumstances point out to him as be- 
fing concerned with the murder or 
against the other two witnesses that 
they were supporting P. W. 2 with the 
object of exculpating him from any 
charge that may be levelled against 
him. The suggestion that P. W. 2 
wanted to appropriate the property of 
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the deceased or do away with the cash 
from the loans which were being paid 
to him directly had no rationale to sup- 
port it, because firstly the deceased 
had one married daughter and another 
unmarried, and secondly that he had 
nephews who in the absence of the 
daughters would have inherited his 
properly. A suspicion was sought to 
be aroused because P. W. 2 did not 
send for the daughters but sent for the 
nephews which was with the object of 
dividing the properties of the deceased 
in league with them. P. W. 2 said that 
he did not know the address of the 
daughters of deceased and therefore 
he sent for the nephews, as such no 
Sinister motive can be attributed to 
him. P. W 28 the Investigating Officer 
had known that P. W. 2, P. W. 8 and 
P. W. 13 were the only persons close- 
ly connected with the office and resi- 
dence of the deceased and therefore 
when he found some finger prints on 
the flask and the window panes, he out 
of abundant caution took their finger 
prints also on that very day long be- 
fore the accused was suspected as be- 
ing involved in the murder. It was 
only after the Investigating Officer 
examined P. W. 7 the Proprietor of 
Mansarover Hotel at about 8.30 p. m 
on the day the murder was discover- 
ed that he came to know that the ac- 
cused had met the deceased outside 
the Hotel after he had taken his meals 
that night. The various Panchnamas 
of seizure that the Investigating Offi- 
cer prepared in the presence of P. W. 2 
P. W. 8 and P. W. 13 cannot be assail- 
ed merely on the ground that they 
were connected with the deceased or 
with Himprasth Finance Company. 
The fact that a key and a button was 
recovered or that the flask or the 
window panes had finger prints were 
found in the room where the deceased 
was murdered are unassailable nor has 
any doubt been raised to discredit these 
recoveries. All that is said by the 
learned Advocate is that P. W. 28 being 
an experienced Investigator had creat- 
ed evidence and the Account Books, 
vouchers, tea-poy cloth, a canvas bag, 
blanket of the deceased were shown as 
missing in order to plant them subse- 
quently on the accused. But at the time 
when these seizures were made the part 
played by the accused if any was not 
known, and if at all P. W. 2, P. W. 8 
and P. W. 13 who were witnesses to the 


panchnama had not been cleared from 
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suspicion. We are not unaware that 
Section 27 of the Evidence Act which 
makes the information given by the 
accused while in custody leading to 
the discovery of a fact and -the fact 


admissible, is liable to be abused and 


for that reason great caution has to 
be exercised in resisting any attempt 
to circumvent, by manipulation or 
ingenuity of the Investigating Officer, 
the protection afforded byS. 25 and 
Sec. 26 of the Evidence Act. While 
considering the evidence relating to 
the recovery we shall have to exercise 
that caution and care which is neces- 
sary to lend assurance that the infor- 
mation furnished and the fact discover- 
ed is credible. i 

. 8. As already stated, on ist 
February 1967 the coat, sweater, shoes 
and socks of the accused and a blanket 
of the deceased were recovered in the 
presence of P. W. 2, P. W. 5, and P. W. 
8 and P.W. 28. After this they pro- 


ceeded to the place indicated by the ac-. 


cused and recovered the blood stained 
dagger from under a stone, which was 
witnessed by them. P. W. 2 did not 
accompany the party as according to 
.him he had to go to make arrangements 
for the funeral of the deceased. On the 
way to the place from where the dag- 
ger was to be recovered the party met 
one Bhag Singh P. W. 12 who also ac- 
companied them to the place of re- 
covery and in the presence of Roshan 
Lal (who was not examined) Amar 
Chand, P. W. 8, Bhag Singh, P. W. 12, 
and P. W. 28, the dagger was recover- 
ed and a Memo Ex. P. 28 was prepar- 
ed and attested by the aforesaid wit- 
nesses. The High Court rejected the 
evidence of these recoveries under Exs. 
P. 6/A and P. 23 because P. W. 2, P. W. 
8, P. W. 13 and Roshan Lal the driver 
of P. W. 2, were all connected with 
the deceased and are not therefore in- 
dependent or impartial witnesses. It 
thought that the Investigating Officer 
should have called independent and 
impartial witnesses preferably, and if 
possible, from the locality. as it could 
not be said that they were not availa- 
ble or if available would not be will- 
ing to be witnesses and that in any 
case calling of the same persons to wit- 
ness several searches or recoveries, is 
objectionable, and would render the 
search or the recovery doubtful and 
suspect, if not invalid. 


9. Further having held this it 
nonetheless said that there was no in- 


_ tinuous process. 
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junction against the same set of wit- 
nesses being present at the successive 
enquiries if nothing could be urged 
against them. In our view the evi- 
dence relating to recoveries is not 
similar to that contemplated under 
Sec. 103 of the Criminal Procedure 
Code where searches are required to 
be made in the presence of two or 
more inhabitants of the locality 

which the place to be searched 

situate. In an investigation under s 
tion 157 the recoveries could be proved 
even by. the solitary evidence of the 
Investigating Officer if his evidence 
could otherwise be believed. We can- 
not as a matter of law or practice lay, 
down that where recoveries have to be 
effected from different places on the 
information furnished by the accused 
different sets of persons should b 

called in to witness them. In this case 
P. W. 2.and P. W. 8 who worked with 
the deceased were the proper persons 
to witness the recoveries as they could 
identify some of the things that were 
missing and also they could both speak 
to the information and the recovery 
made in consequence thereof as a con- 
At any rate P. W. 2 
who is alleged to be the most interest- 
ed was not present at the time of the 
recovery of the dagger. 


10. P. W. 5’s evidence was not 
considered to be independent because 
the High Court thought that he was 
known to P. W. 28 from before. This 
by itself in our view will not justify 
the rejection of his evidence. That 
apart there is nothing in his evidence 
to show that P. W. 28 knew him be- 
fore he came to Simla while he was 
living in Kaithal. The witness stated 
that the S. H. O. was never posted at 
Kaithal but knew the Daroga (SHO) 
from 2/3 months before that date. He 
had not met P. W. 28 before he arriv- 
ed at Simla. It was suggested to him 
that Daroga had come and sat in his 
shop at the Mandi but that was deni- 
ed. He however stated that the Daroga 
used to ask his ‘hal chal’ sometime and 
used to wish him and that was all. 
Witness also denied having seen P W. 
2 and P. W. 8 before that day and 
came to know their names only when 
he went to Anandale. The brothers of 
P. W. 5 were at Kaithal doing busi- 
ness but here again there was nothing 
to connect the brothers with P. W. 28 
and though P. W. 28 admits that his 
own brothers Roshan Lal and Malik 








984 S. C. [Prs. 10-12] H. P. Administration v. Om Prakash 


Harbans Lal reside in Kaithal and one 
of them has some lands there, he was 
not on good terms with them and de- 
nies that they had any connection with 
P. W. 5. From this evidence it is clear 
that apart from the fact that P. W. 28 
had known P. W. 5 after he had come 
to Simla which is not unusual for a 
Police Officer, there is nothing to indi- 
cate that P. W. 5 could be subservient 
to P. W. 28. It is not unknown that in 
some instances where persons are made 
to witness Panchanamas they have 
resiled from them while giving evi- 
dence in Court, probably either due to 
the pressure exerted by the police at 
that time or they have been won over 
by the defence. Nothing of that nature 
is apparent in this case and the com- 
ment of the High Court that a read- 
ing of the evidence of P. W. 5 gives 
the impression that he is a person will- 
ing to be pliable agent of the police and 


cannot be regarded as an independent : 


or impartial witness has i in our view no 
justification. 


11. It is said that P. W. 12 
Bhag Singh was just a worker at the 
bakery and while he pretends to be 
present there casually at the spot 
from where the dagger was taken out. 
the Investigating Officer said he had 
summoned him on the suggestion of 
the Head Constable; as such his evi- 
dence does not inspire confidence. We 
do not think that this is a sufficient 
reason for discarding the evidence of 
P. W. 5 because when P. W. 28 says 
he summoned Bhag Singh through the 
constable it does not negative the 
statement of Bhag' Singh that he was 
casually present and could have been 
called by him through the Head Con- 
stable. In our view there is no rea- 
son to hold that the evidence of these 
persons P. W. 2, P. W..5, P. W. 8 and 
P. W. 12 can be said to suffer from 
any infirmity or that ` they had not 
witnessed the information given by 
the accused as per Exhibits P. 6., P. 
6/A or P. 28 or. the recoveries made 
by him as a consequence of that infor- 
mation. 


12. Thereafter on the infor- 
mation furnished by the accused that 
he had purchased the weapon from 
Ganga Singh P. W. 11 and that he 
would take them to him, they went 


to the thari of P. W. 11 where the 


accused pointed him out to them. It 
ig contended that the information 
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given by the accused that he purchas- 
ed the dagger from P. W. 11 followed 
by his leading the police to his thari 
and pointing him out is inadmissible 
under Section 27 of the Evidence Act. 


In our view there is force in this con- 


tention. A fact discovered within the 
meaning of Section 27 must refer to a 
material fact to which the information 
directly relates. In order to render 
the information admissible the fact 
discovered must be relevant and must 
have been such that it constitutes the 
information through which the dis- 
covery was made What is the fact 
discovered in this case? Not the dag- 
ger but the dagger hid under the 
stone which is not known to the po- 
lice. (See Pulukuri Kottaya v. King 
Emperor, 74 Ind App 65 = (AIR 1947 
PC 67) ). But thereafter can it be said 
that the information furnished by the 
accused that he purchased the dagger 
from P. W. 11 led to a fact discover- 
ed when the accused took the police 
to the thari of P. W. 11 and pointed 
lim out- A single Bench of the Mad- 
ras High Court in Public Prosecutor 
v. India China Lingiah, AIR 1954 Mad 
433, and In re Vellingiri, AIR 1950. 
Mad 613, seems to have taken the 
view that the information by an ac- 
cused leading to the discovery of a 
witness to whom he had given stolen 
articles is a discovery of a fact with- | 
in the meaning of Section 27. In Em- 

peror v. Ramanuja Ayyangar, AIR 
1935 Mad 528 a Full Bench of three 
Judges by a majority held that the 
statement of the accused “I purchas- 
ed the mattiess from this shop and it 
was this woman (another witness) 
that carried the mattress” as proved 
by the witness who visited him with 
the police was. admissible because the 
word ‘fact’ is not restricted to some- 
thing which can be exhibited as a 
material object. This judgment was 
before Pulukuri Kattaya’s case when 
as far as the Presidency of Madras 
was concerned the law laid down by 
the Full Bench of the Court, In Re 
Athappa Goundan, ILR (1937) Mad 695 
= (AIR 1937 Mad 618) prevailed. It 
heid that where the accused’s state- 
ment connects the fact discovered 
with the offence and makes it reie- 
vant, even though the statement 
amounts to a confession of the offence. 
it must be admitted because it is that 
that has led directly to the discovery. 


This view was overruled by the Privy 
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Council in Pulukuri Kottaya’s case and 
this Court. had approved the Privy 
Council case in Ramkishan Mithanlal 


Sharma v. The State of Bombay, 
re 1 SCR 903 = (AIR 1955 SC 


13. In the Full Bench. Judg- 


ment of Seven Judges in Sukhan v. 
The Crown, ILR 10 Lah 283 = (AIR 
1929 Lah 344) (FB) which was approv- 

by the Privy Council in Pulukurl 


Kotaya’s case, 74 Ind App 65 = (AIR. 


1947 PC 67) Shadi Lal, C. J., as he 
then was speaking for the majority 
pointed out that the expression ‘fact’ 
as defined by Section 3 of the Evi- 
dence Act includes not only the phy- 
sical fact which can be perceived by 
the senses but also the psychological 
fact or mental condition of which any 
person is conscious and that it is in 
the former sense that the word used 
by the Legislature refers to a mate- 
rial and not to a mental fact. It is 
clear therefore that what should be 
discovered is the material fact and the 
Information that is admissible is that 
which has caused that discovery 
so as to connect the infor- 


. mation and the fact with each other 


as the ‘cause and effect... That infor- 
mation which does not distinctly con- 
nect with the fact discovered or that 
portion of the information which me- 
rely explains the material thing dis- 
covered is not admissible under Sec- 
tion 27 and cannot be proved. As ex- 
plained by this Court as well as by 
the Privy Council, normally Section 27 
is brought into operation where a per- 
son in police custody produces from 
some place of concealment some ob- 
fect said to be connected with the 
crime of which the informant is the 
accused. The concealment of the fact 
which is not known to the police is 
what is discovered by the informa- 
tion and lends assurance that the in- 
formation was true. No witness with 
whom some material fact, such as 
the weapon of murder, stolen pro- 
perty or other incriminating article is 
not hidden, sold: or kept and which is 
unknown to the police can be said to 
be discovered as a consequence of the 
information furnished by the accused. 
These examples however are only by 
way of illustration and are not ex- 
haustive. What makes the informa- 
tion leading to the discovery of the 
witness admissible is the discovery 
from him of the. thing sold to him or 
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hidden or kept with him which the 
police did not know until the informa- 
tion was furnished to them by the 
accused. A witness cannot be said to 
be discovered if nothing is to be found 
or recovered from him as a consequ- 
ence of the infcrmation furnished by 
the accused and the information which 
disclosed the identity of the witness 
will not be admissible. But even 
apart from the admissibility of the 
information under Section 27, the evi- 
dence of the Investigating Officer and 
the panchas that the accused had 
taken them to P. W. 11 and pointed 
him out and as corroborated by P W. 
11 himself would be admissible under 
Section 8 of the Evidence Act as con- 
duct of the accused. 


14. We then come to the reco- 
very on the second February of pant, 
the Account Books and the vouchers. 
These however, cannot in our view be 
relied upon because P. W. 28 had in- 
formation relating to them which had 
been furnished by the accused more 
than 24 hours before and the descrip- 
tion given by him was such that they 
could have been discovered. At any 
rate the long delay does not lend as- 
surance to the discovery. It appears 
from the application made on the 
second February to the Magistrate 
that the accused was arrested on first 
February 1967, and at his instance and 
from his possession one sweater, one 
coat and one blanket blood stained, 
have been recovered and in addition 
one blood staired warm pant, one dus- 
tar, one bag containing five registers 
are still to be recovered on the point- 
ing out of the accused but the remand 
of the accused is due to expire at one 
p. m. and accordingly it was request- 
ed that a further remand for seven 
days be given and the accused made 
over to the nolice and orders be pass- 
ed. The accrsed is alleged to have 
given the information that he had hid 
them under the stone slab near Kri- 
shna Nagar Ganda Nala which he had 
thrown away in the sewage and which 
he said will point out and get them 
recovered. The recovery itself is. 
under Ex. P. 7, to which P. W. 2, P. W. 
13 and Manohar Lal P. W. 14 who was 
picked up on the ‘rasta’ when he was 
summoned by the constables are wit- 
nesses. According to P. W. 14 the’ 
Thanedar was going ahead and went 
down to the Nala,. when the con- 
stable summoned him and -he went 


< 
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there. He further says that the 
Thanedar sent a constable down. The 
accused had a talk with Thanedar. 
The constable took: out from below a 
stone slab five registers in a bag, the 
accused was standing on a stone. At 
this stage the prosecutor sought per- 
mission to cross-examine the witness 
and it was given. In the cross-exa- 
mination he denied having signed the 
Memo at the spot and said that he had 
signed it at the Thana. He also said 
it was incorrect to suggest that the 
Memo was read over to him and he 
signed it. Whether the articles re- 
covered were planted at the place 
from where they were alleged to be 
recovered or not as suggested by the 
learned Advocate for the accused, the 
evidence referred to certainly goes 
against the prosecution version that 
the Account Books, vouchers and the 
pant were recovered at the instance of 
the accused. The police appears to 
have known the place from -where 
these articles were alleged to have 
been recovered and therefore it can- 
not be said that they were discovered 
as a consequence of the information 
furnished bv the accused. 


15. . After excluding the reco- 
veries made under Ex. 7 namely the 
Account Books ete. the evidence 
against the accused which remains to 
be considered is, the motive, the reco- 
very of the button, the finger prints 
on the flask and the window panes, 
blood stained coat, sweater, shoes and 
socks alleged to be of the accused, 
blanket, the dagger and the deceased 
being last seen alive in his Company. 
As we have already noticed the High 
Court had rejected the evidence of 
motive but in our view it failed to 
consider one aspect which is import- 
ant namely that the accused wanted 
to be re-employed with the Himprasth 
Finance Company and though the 
other Directors were willing the de- 
ceased was not. It is true that the 
initial illwill which he may have had 
against the deceased when he suspend- 
ed him in 1964 may have been forgot- 
ten because the deceased subsequently 
extended his sympathy and employed 
him in his Finance Company. The 
accused was not satisfied with the con- 
ditions of his service and wanted an 
increase in the pay which the Com- 
pany was not prepared to give caus- 
ing him to resign. This itself may 
have given him cause to nurse a gri- 
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evance against the deceased because 
he was the person who was incharge 
of the affairs of that Company in 
which he had a dominant voice but 
when he wanted to be reappointed the 
deceased definitely put his foot down 
and refused to entertain him which 
would certainly create illwill in him 
against the deceased. It is likely that 
a person may oblige another on vari-~ 
ous occasions but if he does not con- 
tinue to do so or positively obstructs 
or is against his being given any be- 
nefit even on one such occasion it 
may give rise to a sense of grievance 
against him. The springs of human 
action and conduct are unfathomable 
because what motivates them is diffi- 
cult to postulate. At any rate where 
personal interest is involved and it is 
too much to expect objectivity in a per- 
son’s relationship with others who are 
unobliging or considered to be hostile 
to him. There are many with greater 
cause who may not venture to do 
away with those that give occasion for 
it but experience has shown that even 
with lesser motive persons have com- 
mitted more dastardly crimes; that is 
why in view of these imponderables, 
motive by itself is not sufficient to 
determine culpability. It has to be 
judged with positive evidence relating 
to incriminating facts and circumstan- 
- proved in a case against an accuse 


16. It is contended strenuously 
that there is no evidence to establish 
that the accused was with the deceas- 
ed at the time when he was murdered. 
This contention seems to have found 
favour with the High Court which has 
held that though the deceased was last 
seen alive in the company of the ac- 
cused it is not sufficient to indicate 
that he had gone with the deceased 
into the Nagina Singh Building and 
was with him at the time when the 
murder was committed. The evidence 
of P. W. 7 is positive that he had seen 
the accused in the company of the de- 
ceased after the deceased had his 
meals at about 9.30 or so. This wit- 
ness was the first to give information 
to P. W. 28 which was at about 8.30 
p. m on 3ist January. The High 
Court does not disbelieve this evidence. 
In so far as P. W. 9 is concerned it is 
said that he is a mere casual or chance 
witness. Even if the reasons given by 
the High Court for disbelieving his 
evidence is accepted it cannot negativa 








L972 


the fact of the accused being seen in 
the company of the deceased at about 


9.30 or 9.45 p. m. on 30th January 
when he was the last one to have seen 
him alive. That the accused was in 
the room with the deceased is establi- 
shed by the fact that his finger pmnts 
were on the flask and the window 
panes and that a coat button of his 
was found in the room. It was how- 
ever contended on behalf of the accus- 
ed that these finger prints were not 
blood stained nor do they indicate that 
the accused was present at the time 
when the offence was committed be- 
cause the evidence shows that he was 
seeking to get re-employment and the 
possibility of his having visited the 
deceased earlier in the day or a few 
days before the offence when the 
finger prints could have been found on 
the flask and the window panes can- 
not be ruled out. Secondly it was urg- 
ed that the report of the finger print 
expert as the High Court has held 
does not furnish the reasons for the 
opinion that they belonged to the ac- 
cused. -On the first of these conten- 
tions it may be observed that there is 
no evidence that he had been to see 
the deceased earlier that day or had 
seen him before that day as would 
probabilise these finger prints being 
still present on the 31st January. The 
evidence merely points out to the fact 
that the accused was seeking re-employ- 
ment in the Company and the deceas- 
ed was unwilling to give him employ- 
ment. It is a long way from this cir- 
cumstance to infer that he had been 
in the room earlier. The second con- 
tention is in our view equally untena- 
ble. The report regarding the Finger 
Print is that of the Director of the 
Finger Print Bureau which under Ser- 
tion 510 Criminal Procedure Code can 
be used as evidence in any enquiry or 
trial without examining the person 
who gave the report just in the same 
way as the report of the Chemical 
Examiners or of the Chief Inspector of 
Explosives. Under sub-section (2), 
however the Court may, if it 
thinks fit, and shall, on the applica- 
tion of the prosecution or the accus- 

summon and examine any such 
person as to the subject-matter of his 
report. The addition of the report of 
the Director of Finger Prints Bureau 
and of the Chief Inspector of Explosi- 
ves in Section 510 was made by Sec- 
tion 99 of Act 26 of 1955 and unless 
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the Court or the Public Prosecutor or 
the accused requires the summoning 
and examining of any person as to the 
subject-matter of his report that re- 
port can be acted upon. It is however 
submitted that while the report may 
be admissible the opinion will have to 
be justified. Neither the decision of 
a Single Judge of Andhra Pradesh - 
High Court in re. Godavarthy Bhash- 
vakaracharvulu, AIR 1960 Andh Pra 
164 nor that of the Madras High Court 
case in re, Marudai, AIR 1960 Mad 370 
support this contention. The reason 
why the reports of the Director of the 
Finger Print Bureau is treated as 
evidence without examining the per- 
sons giving the report is that the com- 
parison and identification of Finger 
Prints has now developed into a sci- 
ence and the results derived therefrom 
have reached a stage of exactitude. As 
long as the report shows that the opi- 
nion was based on observations which 
lead to a conclusion that opinion can 
be accepted, but should there be 
any doubt it can always be decided by 
the calling of the person making the 
report. When once the report is prov 
ed, neither the prosecution nor the 
accused nor yet the Court thought it 
necessary to require the person mak-~ 
ing the report to be examined. In this 
case, however, the photographs of 
the finger prints were taken on the 
very day when the flask and the glass 
pane were seized. After these mate- 
rial objects were sent to the Finger 


‘Print Bureau they were again photo- 


graphed and compared with the finger 
prints taken of P. W. 2, P. W. 13 and 
P. W. 8 and the accused. In so far as 
the Finger Prints of the accused are 
concerned though somewhat smudged 
they were said to be readably clear 
and in each of the finger impressions 
found on the flask and the window 
pane there were more than 12 points 
of similarity i e. matching ridge cha- 
racteristic details in their identical se~- 
quence, without any discordances in 
their comparable portion and the cor- 
responding portion of the left thumb 
impression, middle finger impression, 
left index finger, right middle finger 
of Om Prakash the accused. It was 
also stated that so many points of si- 


‘milarity cannot be found to occur in 


the impressions of different thumbs 
and fingers and they are therefore of 


one and the same person. In respect 
of a thumb impression compared with 








988 S. C. [Prs. 16-18] H. P. Administration v. Om Prakash 


the right thumb impression of Om 
Prakash the expert had found not 
less than 10 points of similarity and 
even with respect to this his opinion 
was that so many points of similarity 
cannot be found to occur in the im- 
pressions of different thumbs and fin- 
gers and are therefore identical or are 
of one and the same person. There 
appears to be no difficulty in coming 
to the conclusion from the report that 
the points of similarity are those which 
can be acceptable for a positive find- 
ing. The absence of these Finger 
Prints being blood stained is not indi- 
cative of the accused not being there 
before the murder. We have it in evi- 
dence that the curtain near the door 
showed that blood stained hands were 
wiped thereon. That apart the button 
which was recovered gives a direct 
clue to the presence of the accused at 
the time when the offence was com- 
mitted. It is seen from Ex. P. 6/A 
that the upper button of the 3 small 
buttons on the cuff of the coat reco- 
vered from the accused was mis- 
sing and the button recovered from 
the room where the deceased was 
murdered matches the button and 
supplies the missing one. The report 
of the Forensic expert is that 
‘on a comparison of that button with 
the button of the accused’s coat esta- 
blishes that it is the similar one. For 
this reason the accused had denied 
that the coat and the sweater belong- 
ed to him and the learned Advocate 
on his behalf has urged in support of 
that plea that these were not recover- 
ed from the accused and the recovery 
memos were all fake and were writ- 
ten subsequently. Accused in the state~ 
ment under. Section, 342 in answer to 
question 19, that he had signed the 
recovery Memos dealing with the 
sweater, coat and blanket said that it 
was incorrect. He further said that he 
was made to sign three blank papers 
in the Thana and that he was filing a 
copy of the application in this con- 
nection while he was in the judicial 
lock up.. Again in answer to question 
35 whether he has anything else to 
say he stated categorically that on the 
lst February 1967 he was taken to the 
Thana at 5 p. m, on the 2nd Febru- 
ary he was produced before the Court 
from where a remand was taken and: 
that on 7th February 1967 the S. HL 
O. obtained his signatures on three 
blank papers in respect of which he 


ALE 


had sent an application after he was 
taken to the judicial lock up. This 


~ statement goes counter to the facts 


stated in the application of remand 
made to the Magistrate on 2nd Feb- 
ruary 1967 which was earlier extract- 
ed. A perusal of that remand appli- 
cation would show that these recove~ 
ries had already been made on the 
lst and so there could be no question 
of his signatures being taken on ‘the 
blank papers on the 7th for purposes 
of cooking up the recovery Memos 
which according to the accused were - 
not recovered on the ist. The coat 
and the sweater were recovered from 
his room while the shoes and socks 
from his person as he was wearing them, 
There can be no doubt of the owners ` 
ship being that of the accused. 


17. Then. there is the recovery 
of the blood stained knife with respect 
to which similar contentions were 
raised. Where a person who is not a 
hardened criminal is burdened with 
the guilt of a:gruesome crime, is con- 
fronted with a tell tale finding the 
possibility of his making a clean brest 
of what is weighing heavily on him 
cannot be ruled out. It is difficult to 
generalise as to what a man may or 
may not do after committing a ghast- 
ly murder nor can there be an infalli- 
ble test to determine the course of 
human reaction, conduct or behaviour 
in a given situation which might mani- 
fest itself in various ways. In this 
case when the accused was confront- 
ed with the button of his coat he gave 
information leading to mex incriminat- 
ing discoveries. 


18. Whether the knife caia 
have been properly identified by P. 
W. 11 in the identification held before 
the Magistrate there can be little 
doubt, if we believe his evidence, the 
accused had purchased a knife that 
day, which is similar in nature to the 
one he was selling. There is no rea- 
son why P. W. 11 should not be be- 
lieved on this aspect. He says that it 
was purchased. by the accused at the 
noon time on the day when Mahatma 
Gandhi had died on the 30th for Rupee 
1 and that the police had brought 
the accused to his shop on the 3rd day 
after the dagger was p ed. He 
further says that the accused used to 
go to him previously for the mending 
of his knife and scissors though the 
witness admits that he had not pur- 
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chased any dagger from him previous- 
Iy. In cross-examination he admitted 
frankly that he was having his thari 
without permission of the municipality 
and that he was challaned and fined 
almost every month though from 
the last 8 months the police have not 
challaned but the Municipal Commit- 
tee have challaned him. He also ad- 
mitted that once about 23/24 years 
ago he was convicted in a theft 
case and was sentenced to rigorous 
imprisonment and his history sheet was 
closed 21 or 22 ‘years ago. At 
the time of giving evidence he is 
about 35 years and even making 
an approximation of the age he must 
have heen 13 or 14 years when the 
offence for which he was convicted 
was committed. This admission seem- 
ed to have weighed with the High 
Court that his antecedents were such 
as to justify their not relying upon 
his evidence. They also found it dif- 
ficult to believe that when he had not 
put any special mark on the dagger 
he could identify it from amongst three 
similar ones. In this connection it 
may be remembered that P. W. 11 was 
making the knives which he was sel- 
ling and it is not unknown that per- 
sons who make knives or other imple- 
ments can recognise them with some 
amount of certainty even though spe- 
cial identification marks may not be 
present. Be that as it may, even if 


the identification is discarded there is- 


nothing to doubt his statement that 
he knew the accused before the 30th 
January 1967 and that about noon on 
that day he had purchased a dagger 
from him. It is not unreasonable. to 
infer that the dagger which he pur- 
chased is the dagger which was reco- 
vered on the information furnished by 
the accused himself on the second day 


after his purchase and that dagger . 


contained human blood. One other 
important circumstance against the 
accused is the blanket that was found 
fn his house which had human blood 
stains thereon. The murder of . the 
deceased was in January in the coldest 
months in Simla and the possibility of 
the accused having taken a blanket to 
cover himself also fits in with the 


other evidence adduced by the prose-- 


cution. 


19. There is In our view no 
Justification for the High Court in jet-. 
tisoning this cogent evidence of a 
conclusive nature on mere conjectures 





Gobind Ram v. State of Maharashtra 


S. C. 989 


and on the omnibus ground that tħe 
witnesses were not independent or im~ 
partial which as we have shown is 
without justification In our view 
the evidence in this case is sufficient 


-to justify the conviction of the accus~ 


ed for. an offence of murder. We ac- 
cordingly set aside the judgment of 
acquittal of the High Court, convict the 
accused under Section 302 and sen~ 
tence him to life imprisonment. 


Appeal allowed. 





AIR 1872 SUPREME COURT 989 
; (V 59 C 188) 
(From: Bombay) 
5. M. SIKRI, C. J., A. N. GROVER, 
A. N. RAY, D. G. PALEKAR AND 
l M. H. BEG, JJ. 


Gobind Ram, Appellant v. State 
of Maharashtra, Respondent. 

Criminal Appeal No. 51 of 1968, 
D/- 21-2-1972. 


Contempt of Courts Act (1952), 
S. 3 (2) — Scandalizing the court —~ 
Allegations against court in transfer 
application — Whether amounts to 
contempt. (Paras 9, 12) 


The mere statement in an appli- 
eation for transfer that a Magistrate is 
friendly with a party who happens to 
be an advocate and enjoys his hospi- 
tality or has friendly relations with 
him will not constitute contempt un- 
less there is an imputation of some 
improper motives as would amount to 
scandalizing the court itself and as 
would have a tendency to create dis- 
trust in the popular mind and impair 
the confidence of the people in the 
courts. It is true that in the garb of 
a transfer application a person can- 
not be allowed to commit contempt of 
court by making allegations of a seri- 
ous and scurrilous nature scandalizing 
the court and imputing improper moti- 
ves to the judge trying the case. But 
then the nature of the allegations has 
tc be closely examined and so long as 
they do not satisfy the requirements 
of what may be regarded as contempt 
of court no punishment can be inflict- 
ed. Decision of Bombay H. C. Reversed. 
Case Law Discussed. (Paras 9, 11, 12) 


Cases Referred: Chronological Paras 


(1971) AIR 1971 SC 221 (V_58)= 
(1969) 2 SCR 779 = 1971 Cri LJ 


CP/CP/B335/72/DVT 


990 S. C. [Prs. 1-3] Gobind Ram v. State of Maharashtra (Grover J.} 


268, Perspective Publications (P) 
Ltd. v. State of Maharashtra 8, i 


(1959) AIR 1959 SC 102 (V 46)— 
1959 SCR 1367 = 1959 Cri LJ 
251, State of Madhya Pradesh 
v. Revashankar 9, 10 
(1959) AIR 1959 Orissa 89 (V 46)= 
1959 Cri LJ 626, Swarnamayi 
Panigrahi v. B. Nayak 10 
(1954) ATR 1954 SC 10 (V 41)= 
1953 SCR 1169 = 1954 Cri LJ 
238, Brahma Prakash v. State of 
Uttar Pradesh 
{1952) ATR 1952 Orissa 318 (V 39)= 
1952 Cri LJ 1605, State v. Edi- 
tors and Publishers of Eastern 
Times and Prajatantra 10 
(1943) AIR 1943 PC 202 (V 30}= 
70 Ind App 216, Debi Prasad 
Sharma v. Emperor 11 
(1916) AIR 1916 All 330 (V 3)= 
ILR 38 All 284 = 17 Cri LJ 163, 
Emperor v. Murlidhar 10 


The Judgment of the .Court was 
delivered by 


GROVER, J.:— This is an appeal 
by special leave from a judgment of 
the Bombay High .Court finding the 
appellant, who is an Advocate, guilty 
of contempt of court and sentencing 
him to simple imprisonment for a term 
of four weeks and a fine of Rupees 
1,000/-. It was directed that in de- 
fault of payment of the fine he would 
have to undergo simple imprisonment 
for a further period of four weeks. He 
was also ordered to pay the costs of 
the Assistant Government Pleader in 
the High Court and the Government 
Pleader before the Sessions Judge. 


2. The material facts may be 
stated: In March 1966 a suit was filed 
against the appellant by D. N. Santani 
who is also an Advocate for recovery 
of Rs. 640/- in the court of the Civil 
Judge, Junior Division, Kalyan. The 
plaintiff in that suit had engaged H. L 
Jagiasi as his Advocate. In the writ- 
ten statement filed by the appellant he 
made certain allegations against Jagiasi 
and alleged inter alia that the latter 
was responsible for the suit. Jagiasi 
filed a criminal complaint for defama- 
tion in August 1966 against the appel- 
Tant in the court of Shri P. D. Sayyid, 
Judicial Magistrate at Kalyan. The 
appellant has set out a number of inci- 
dents and matters in his petition for 
special leave to appeal which it is not 
necessary for our purpose to mention. 


A. L. R- 
It would suffice to say that on October 
15, 1966 the appellant filed an applica- 
tion before the Judicial Magistrate 
saying that he intended to apply for 
transfer of the case to some other 
court. On October 28, 1966 he present- 
ed a transfer application in the court 
of the Sessions Judge, Thana. The 
transfer application was ultimately 
dismissed by the Assistant Judge and 
Additional Sessions Judge on March 8, 
1967 before whom it came up for dis- 
posal. Meanwhile it appears that the 
appellant applied for transfer of the 
civil suit which had been filed by D. N. 
Santani to the court of the District 
Judge. The suit was stayed and we 
have been informed that ultimately it 
was transferred sometime in the year 
1967 from the court of Shri M. B. 
Baadkar from whose court transfer 
was sought. It has further been stated 
at the Bar and that statement has not 
been challenged that the civil suit was 
ultimately dismissed in August 1969. 


3. While dismissing the trans- 
fer application of the appellant in the 
criminal complaint filed by Jagiasi in 
the court of Shri P. D. Sayyid the Ad- 
ditional Sessions Judge recorded an 
order that a report be submitted to the 
High Court for considering the con- 
duct of the appellant and the course 
adopted by him in making the transfer 
application and in making imputations 
or aspersions against the Judicial Offi- 
cers and to take action for contempt of 
court under S. 3 (2) of the Contempt 
of Courts Act, 1952, hereinafter called 
the ‘Act?. This was done after re- 
producing three paragraphs from the 
transfer application and expressing an 
opinion that the appellant had attempt- 
ed to attack the integrity and honesty 
of the courts of the judicial Magistrate 
and the Civil Judge and to scandalize 
and to malign the same. The High 
Court made an order on December 1, 
1967. The following part of that 
order may be reproduced: 

“He made an application to the 
Sessions Judge for transfer of the pro- 
ceedings to another Court and the 
ground objected to by the learned Ses- 
sions Judge is as follows: 

“The Magistrate below is on 


‘friendly relations with the complainant 


the respondent No. 1 in the present peti- 
tion and he even enjoys the hospitality 
of the respondent No. 1 some times 
alone and some times in company of 
the Civil Judge J. D. Kalyan ( Shri 
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M. B. Baadkar) who is also on friend- 
ly relations with the respondent No. 1 
and who also enjoys the hospitality of 
the respondent No. 1”. 


The learned Sessions Judge had called 
for report from the Magistrate Mr. 
P. D. Sayyed and was apparently satis- 
fied after consideration of all the affi- 
davits produced before him that the 
allegation was baseless. He, therefore, 
referred the matter to this court for 


suitable action being taken against the . 


respondent-Advocate for his making 
such allegations and interfering with 
the course of justice and scandalising 
or maligning the Courts below”. 

It was further stated in that order that 
the appellant had asked for an oppor- 
tunity to establish the truth of the 
allegation made above which had been 
made both “because of his personal 
knowledge and also because of infor- 
mation obtained from others”. A list 
of witnesses was furnished by the ap- 
pellant whom he proposed to examine. 
The High Court directed the District 
Judge to recerd the evidence and to 
submit his report along with the evi- 
dence and the reports of the two jud- 
ges. It was expressly stated that the 
inquiry was to be confined to the al- 
legations which had been quoted above. 
The show cause notice which was 
issued to the appellant by the High 


Court (omitting unnecessary portions) — 


was as follows: 

“Whereas” upon reading letter 
No. 2434 dated 5-4-67 forwarded by 
the 2nd Addl. Sessions Judge, Thana 
along with the Record and proceed- 
ings of Cri. Transfer Application No. 
108/66 on his file and the Record and 
Proceedings in Cri Case No. 2949 of 
1966 of the Court of the Judicial Magis- 
trate, F. C. Kalyan, requesting to take 
action under the Contempt of Courts 
Act against the Advocate Mr. G. L. 
Bhatia, who has made serious allega- 
tions against the Judicial Officers Shri 
Baadkar and Shri Sayyad in Transfer 
Cri. Application No. 108/66 in para one 
in the Court of the 2nd Addl Sessions 
Judge, Thana, etc., 

And whereas this Court has on 
15th June 1967, passed the following 
order 

“Notice to Mr. Bhatia Advocate to 
show cause why action for contempt 
of Court should not be taken against 
him. Notice to G. P. also. A copy of 
D. Js letter to be sent to Mr. Bhatia 
along with the notice.” 


Gobind Ram v. State of Maharashtra (Grover J.) [Prs. 3-5} S. C. 991 


4. The District Judge in accord- 
ance with the orders of the High Court 
submitted a report giving his own. 
findings on the evidence recorded by 
him and also after taking into consi~ 
deration the reports of Sarvashri 
Baadkar and Sayyid which had been 
called for from them apparently after 
the witnesses produced by the appellant 
had given their evidence and copies ot 
their depositions had been sent to the 
two judges. The appellant raised two 
preliminary objections before the High 
Court. The first was that the District 
Judge could only submit a record of 
evidence and could not give his find- 
ings and secondly he could not take 
into consideration the reports of the 
two judges which had not been shown 
to the appellant. Another objection 
raised was that the reports of the Jud- 
icial Officers could not have been 
relied upon because the appellant had 
no opportunity to cross-examine them 
The High Court repelled all these 
objections. From the statement of 
preliminary facts it is clear that the 
High Court relied only on the allega- 
tions contained in para I of the appli- 
cation of transfer which’ have already 
been set out before and contents of 
which were that Shri Sayvid was on 
friendly relations with Jagiasi and 
that he had even enjoyed his hospita- 
lity sometimes alone and sometimes in 
the company of Shri Baadkar. 


5. We have laid a certain 
amount of stress on the aforesaid al- 
legation made in para I of the transfer 
application because that application 
consisted in suþstance of three para- 
graphs. It will be desirable, owing to 
the nature of this case, to set out all 
the allegations made in the transfer 
application: 


; 1. “The Magistrate below is on 
friendly relations with the complainant 
the Respondent No. 1 in the present 
petition and he even enjoys the hospi- 
tality of the Respondent No. 1 some 
times alone and some times in 
company of the Civil Judge J. D. 
Kalyan (Shri M. B. Baadkar) who 
is also on friendly relations with 
the Respondent No. 1 and who also en- 
ive the hospitality of the Respondent 
o. 1. 

2. The Magistrate below is preju~ 

diced against the present applicant. 


3. The Magistrate below has not 
taken and does not appear to take im~ 
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partial disinterested view of the case 
in question. 

(a) Evidently the complainant was 
not actuated by mere or bona fide pro- 
fessional interest. He was the author 
of false litigation for a false and fabri- 

' cated claim. That matter Suit No. 213 
of 1966 was still pending hearing and 
adjudication. The complaint in ques- 
tion could not as such be filed in all 
fairness and it ought not to have been 
entertained atleast without the preli- 
minary enquiries or at any rate it 
ought to have been stayed. 

(b) That was not done and the 
process was ordained to. be urgently 
fssued and served and the so-called 
summons was served on the applicant 
a day or two before the date of hear- 
ing to harass and handicap him in his 
professional commitments. 

(c) Even the said summons was 
not accompanied by copy of the com- 
plaint as mandatorily required by sec- 
tion 204 (b) of the Code of Criminal 
Procedure, and the applicant was left 
guessing as to what the said summons 
related to. 


(d) On 15-10-66 when the case in 
question was'Sr. No. 10-12 on the 
Board and it was preceded by even 
partheard cases the trial Magistrate 
did not permit this applicant even 
leave fora while to enable him to go 
to Civil Court at a distance of furlong 
or so to obtain leave of the Court from 
his professional engagements and the 
trial Magistrate observed that he 
would “take up the’ case there and 
then and just now” and in the next 
moment the complainant was in the 
Box ready for “finishing” the case as 
though by previous understanding. 

4. The applicant respectfully re- 

i from entering into further de- 
tails in this regard and he would do the 
same if called upon. For the present 
suffice to say that in view. of what is 
stated above there is well founded ap- 
prehension in the mind of the appli- 
cant that he would not get justice un- 
fess the case is transferred to some 
other Court of the competent jurisdic- 
tion.” 


6. The question which immedi- 
ately arises is whether an allegation of 
the nature made in para (1) in the cir- 
cumstances of the present case in a 
transfer application would amount to 
contempt ofthetwo judges Sarvashri 
Sayyid and Baadkar. The High Court 


made a detailed examination of the 


evidence adduced before the District 

Judge and also relied on the reports of 

Sarvashri Sayyid and Baadkar. It came 

to the conclusion that the allegations 

made by the appellant had not been 

proved. It was observed that these al- ' 
legations “in the above quoted para- 

fraph” which means paragraph I were 

quite serious. The High Court was 

also influenced by the fact that the 

appellant had “pitched the case higher 

and tried to prove that the two judges . 
concerned were continuously receiv- 
ing from Mr. Jagiasi presents of large 
value in the shape of sarees and other 
articles and thus receiving bribes so 
as to indiscreetly favour Mr. Jagiasi 
and the litigants whom he represent- 
ed in their Court”. The appellant was 
not even willing to tender an apology 
and his position as an Advocate was 
naturally regarded as making the con- 
tempt all the more serious. 

T. The appellant, who has argu- 
ed the case himself, has raised the 
following main contentions: 

1. The Act is unconstitutional and 
invalid. It violates Articles 20 and 21 
of the Constitution. 

2. No procedure has been provid- 
ed in the Act and therefore it is bad. 

3. Even the normal procedure 
which should be followed in such cases 
has not been followed. 

4. The High Court was not entitl- 
ed to call for a report from the Dis- 
trict Judge or to delegate its functions 
including the examination of witnesses 
to the District Judge. 

. 5. The show cause notice issued 
by the High Court containing the 
charge of contempt was confined only 
to paragraph 1 of the transfer appli- 
cation. The statements made in that 
paragraph could not by themselves 
constitute contempt. 

8. In our opinion it is wholly 
unnecessary to decide points 1 to 4 be- 
cause the appellant must succeed on 
the 5th point. This Court has, after 
a review of all the relevant decisions, 
laid down in Perspective Publications 
(P) Ltd. v. State of Maharashtra, (1969) 
2 SCR 779 = (AIR 1971 SC 221) inter- 
alia, the followimg principles: 

1. It will not be right to say that 
the committals for contempt for scan- 
ee ing the court have become obso- 
ete. 

2. The summary furisdiction bv 
way of contempt must be exercised 
with great care and caution and only 
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when its exercise is necessary for the 
popa administration of law and jus- 


3. It is open to any one to express 
Fair, reasonable and legitimate criti- 
cism of any act or conduct of a judge 
in his judicial capacity or even to make 
a proper and fair comment on any 
decision given by him. 


_ 4 A distinction must be made be- 
tween a mere libel or defamation of a 
fudge and what amounts to a contempt 
of the Court. 


The test in each case would be whe- 
ther the impugned publication is a 
mere defamatory attack on the judge 


or whether it is calculated to interfere . 


with the due course of justice or the 
proper administration of law by his 
court. It is only in the latter case that 
it will be punishable as contempt. 


5. “Alternatively the test will be 

whether the wrong is done to the 
fudge personally or it is done to the 
public. . To borrow from the language 
of Mukherjea J., (as he then was) Bra- 
bma Prakash Sharma’s case, (1953) 
SCR 1169 = (AIR 1954 SC 10) the 
publication of a disparaging statement 
will be an injury to the. public if it 
tends to create an apprehension in the 
minds of the people regarding the in- 
teprity, ability or fairness of the judge 
or to deter actual and prospective 
litigants from placing complete re- 
fiance upon the Court’s administration 
of justice or if it is likely to cause 
embarrassment in the mind of the 
Judge himself in the discharge of his 
Judicial duties”. 
In that case it was, held that the impu- 
tation in an article of impropriety, 
lack of integrity and oblique motives 
to a judge of the High Court in the 
matter of deciding a suit constituted 
contempt of Court. 


9. The question whether an 
action can be taken under Section 3. 
of the Act if in a transfer application 
allegations are made against a judge 
which ‘are of such nature as to con- 
stitute contempt of his Court does not 
appear to be res integra. In State of 
Madhva Pradesh v. Revashankar, 1959 
SCR 1367 = (AIR 1959 SC 102) as- 
persions of a serious nature had been 


made against a Magistrate in a transfer . 


petition. One of such aspersions was that 

the Magistrate in whose Court the pro- 

ceedings were pending was a party to 
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a conspiracy with certain others the 
object of which was to implicate the 
complainant in a false case of theft and 
that a lawyer appearing for the accus- 
ed persons in whose favour the Magis- 
trate was inclined, had declared that 
he had paid a sum of Rupees 500/- to 
the Magistrate. It was also asserted 
that the applicant was sure that he 
would not get impartial and legal 
justice from the Magistrate.. It was 
held that the aspersions taken at their 
face value amounted to what is called 
‘scandalizing the Court’ itself and 
the attack on the Magistrate tended to 
create distrust in the popular mind 
and impair the confidence of the 
people in the Courts. This decision 
is quite apposite for the purposes of 
the present case. It decides that alle- 
gations made even in a transfer appli- 
cation casting aspersions on a judicial 
officer can constitute contempt of his 
Court within Section 3 of the Act. It 
is difficult to comprehend that the 
mere statement that Magistrate is 
friendly with a party who happens to 
be an advocate and enjoys his hospita- 
lity or has friendly relations with him 
will constitute contempt unless there}. 
is an imputation of some improper 
motives as would amount to scandaliz- 
ing the Court itself and as would have 
a tendency to create distrust in the 
popular mind and impair the confidence 
of the people in the Courts. The allega- 
tions contained in Para 1 of the trans- 
fer application may or may not 
amount to defamation of the two 
judges, namely, Sarvashri Sayyid and 
Baadkar but to constitute contempt the 
other tests which have been discussed 
above must be fufilled. As noticed 
before the High Court confined the 
action, which was to be taken, only 
to the matter stated in Paragraph 1 
and did not choose or decide to include 
or consider Paragraphs 2 and 3 either 
in the show cause notice or in the 
Judgment the following part of which 
may be reproduced :— 


“We have considered the whole of 
the evidence on record that can be 
relied upon on behalf of the con- 
temner on the one side and by the 
State in support of the case for action 
against the contemner. We have with 
some anxiety considered the argu- 
ments advanced by the contemner in 
support of his case that the evidence 
is sufficient to prove the allegations 
made by the contemner in the above 
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quoted paragraph We find it im- 
possible to hold in his favour that he 
has proved: that Mr. Sayyid had 
friendly relations with Mr. Jagiasi 
and was enjoying the hospitality of 
Mr. Jagiasi either alone or in com- 
pany with Mr. Baadkar. He has 
failed to prove that Mr. Baadkar had 
friendly relations with Mr. Jagiasi 
and enjoyed the hospitality of Mr. 
Jagiasi-” 

10. It is true that a party can- 
not make such allegations even in a 
transfer application which may fall 
within the rule laid down in Reva- 
shankar’s case, 1959 SCR 1367 = (AIR 
1959 SC 102) or in the Perspective 
Publications’ case, (1969) 2 SCR 779 = 
(AIR 1971 SC 221) and which may 
amount to scandalizing the Court in 
the sense pointed out in these deci- 
sions. In the State v. The Editors and 
Publishers of Eastern Times and 
Prajatantra, AIR 1952 Orissa 318, 
Jagannadhadas, C. J. (as he then was) 
delivering the judgment of the Divi- 
sion Bench, after an exhaustive exa- 
mination of the decided cases where 
the jurisdiction of the Court for this 
class of contempt had in fact been ex- 
ercised, observed :— 

“A review of the cases in which a 
contempt committed by way of scanda- 
lising the Court has been taken notice 
of, for punishment, shows clearly that 
the exercise of the punitive jurisdiction 
is confined to cases of very grave and 
scurrilous attack on the Court or on 
the judges in their judicial capacity, 
the ignoring of which would only re- 
sult in encouraging a repetition of the 
same with a sense of impunity and 
which would thereby result in lower- 
ing the prestige and authority of the’ 
Court.” 


There are not many decisions in 
which punishment has been inflicted 
for committing contempt of Court by 
making scurrilous allegations in an 
application for transfer of a case from 
one Court to another. Mention may, 
however, be made of one of such cases: 
Swarnamayi Panigrahi v. B. Nayak, 
AIR 1959 Orissa 89. There, during the 
pendency of certain rent suits filed be- 
fore the Rent Suit Collector by the 
landlord, who was the wife of the 
Chief Justice of the Orissa High Court, 
the tenant filed certain transfer ap- 
plications before the Additional Dis- 
trict Collector making statements like ` 


“1. The lower Court openly iden- 
tified himself with the plaintiff Shri- 
mati Swarnamayi Panigrahi and is 
so partial to her that no justice or 
impartial decision can be expected 
from him; 


2. He has gone out of the course 
prescribed by law and has taken over 
the function of witness and Court in 
himself in such a way that there is no 
parallel to it in the history of litiga- 
tion in India; and 

3. That opposite party wields ex- 
traordinary influence in the State as 
she is the wife of Shri Lingarai 
Panigrahi Chief Justice of Orissa High 
Court. It is being openly talked about 
that the conclusions are foregone.” 

It was observed that though some lati- 
tude has to be given in a transfer ap- 
plication but the question was whe- 
ther or not the applicant in that case 
had exceeded the limits permissible 
under the law. As a rule applications 
for transfer were not made merely 
because the trying Judge was alleged 
to be incompetent but there may be 
circumstances beyond the Judge’s 
control such as the acquaintance with 
one of the parties or personal interest 
in the subject matter of the proceed- 
ings which in law would be consider- 
ed as preventing him from giving an 
unbiased decision. It was held that 
the applicant had exceeded the limits 
and had gone out of his way not only 
to malign the personal integrity and 
judicial honesty of the lower Court 
but had also directly attacked the 
whole administration of justice head- 
ed by the Chief Justice of the State. 
It is noteworthy that on an allegation 
made ina transfer application the 
Judge against whom the allegation is 
made is often afforded an opportunity 
of giving explanation by the higher 
Court and he can dispel any cloud that 
might have been cast on his fairness 
and integrity. The higher Court takes 
action for transfer after full considera- 
tion of all the circumstances of the 
ease including the report of the Judge 
against whom the allegations are 
made. In this way it can well be 
said that cases in which applications 
for transfer are made stand on a 
slightly different footing from those 
where a party makes an allegation, 
either inside or outside the Court of a 
scandalising nature imputing impro- 
per motives to the Judge trying the 
case. The Allahabad High Court in 





1972 


Emperor v. Murlidhar, ILR 38 All 
284 = (AIR 1916 All 330) was of the 
view that where an accused person in 
an application for transfer of a case 
made an assertion that the persons 
who had caused the proceedings to be 
instituted were on terms of intimacy 
with the officer trying the case and, 
therefore, he did not expect a fair and 
impartial trial was not guilty of offence 
under Section 228, Indian Penal Code, 
there being no intention on the part 
of the applicant -to insult the Court, 
his object being merely to procure a 
twansfer óf his case. 


— AL. It is true that in the garb 
of a transfer application a person can- 
not be allowed to commit contempt 
of Court . by making allegations of a 
serious and scurrilous nature scandal- 
ising the Court and imputing impro- 
per motives to the Judge trying the 
case. But then the nature of the alle- 
gations will have to be closely ex- 
amined and so long as they donot 
satisfy the requirements of what may 
be regarded as contempt of Court no 
punishment can possibly be inflicted. 
The appellant, in the present case, is 
an advocate and it is most unfortunate 
that though at the stage of the trans- 
fer application he made certain allega- 
tions in Para 1 about the social inti- 
macy between Jagiasi and Sarvashri 
- Sayyid and Baadkar, the two judicial 
officers, with the apparent object of 
securing a transfer of the case he 
proceeded to take the highly ill-ad- 
vised step of attempting to substantiate 
the allegations so made. We are, 
however, not concerned with any 
charge relating to the matters sub- 
sequent to the notice which was isstied 
by the High Court with regard to the 
allegations for which punishment has 
been imposed on the appellant. That 
notice on the face of it discloses no 
such allegation which could be regard- 
ed as falling within the rule laid 
down by this Court and by a series 
of decisions of the Privy Council in 
which this head of contempt ie 
scandalising the Court has come up 
for examination. Most of those de- 
cisions have been referred to in the 


case of Perspective Publications (P) 
Ltd., (1969) 2 SCR 779 = (AIR 1971 
SC 221). In addition we may mention 


Debi Prasad Sharma v. Emperor, AIR 
1943 PC 202 in which in a newspaper 
report the Chief Justice of a High 
Court was untruly alleged to have 


Lalit Mohan v. Union of India 


-is hereby set aside. 


Cases Referred: 


S. C. 995, 


committed an (fll-advised act in 
writing to his subordinate Judges ask- 
ing them to collect subscriptions for 
the War Fund According to their 
Lordships there was no criticism of 
any judicial act of the Chief Justice 
nor any imputation was made for any- 
thing done or omitted to. be done by 
him in the administration of justice 
nor was there any criticism of him in 

administrative capacity. In the 
opinion of their Lordships the proceed- 
ings in contempt were misconceived. 

12. In our judgment the allega- 
tions contained in Para 1 of the trans- 
fer application were not such as 
would amount to contempt of Court. 
We cannot help observing that the 
appellant did not show the sense of 
responsibility in making the allega- 
tions in question which is expected 
from an advocate and in further at- 
tempting to substantiate them which 
he failed to do. 


13. The appeal is allowed and 
the order passed by the High Court 
Parties will bear 
their own costs in this Court. 

Appeal allowed. 


AIR 1972 SUPREME COURT 995 
(V 59 C 189) 

(From Tripura: AIR 1970 Tripura 10) 
S. M. SIKRI, C. J., A. N. GROVER, 
A N. RAY, D. G. PALEKAR AND 

M. H. BEG, JJ. 

Lalit Mohan Deb and others, Ap- 
pellants v. Union of India and others, 
Respondents. 

Civil Appeal No. 2124 of 1969, D/- 
8-2-1972. 

Constitution of India, Art. 309 — 
In absence of statutory rules regulating 
promotion to selection grade posts the 
Government is competent to issue ad- 
ministrative instructions as long as 
those instructions are not inconsistent 
with the rules already framed. (X-Ref: 
Tripura Employees’ (Revision of Pay 
and Allowances) Rules (1963), Sub-R. 
Sr. No. 7). ATR 1967 SC 1910, Relied 
on; AIR 1970 Tripura 10 Affirmed. 

(Para 9) 
Chronolégical Paras 
(1967) AIR 1967 SC 1910 (V 64)= 


1968 (1) SCR 111, Sant Ram 
Sharma v. State of Rajasthan ` = 9 
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Mr. A. K. Sen, Sr. Advocate, (Mr. 
D. N. Mukherjee, Advocate, with him), 
for Appellants; Mr. M. C. Chagla, Sr. 
Advocate, (M/s. P. Parameswara Rao 
and R. N. Sachthey, Advocates, with 
him), for Respondents Nos. 1 to 3. 


The following Judgment was de- 
livered by 

PALEKAR, J:— This is an appeal 
by certificate granted by the Judicial 
Commissioner, Tripura under Article 
132 (1) of the Constitution on the ground 
that the case involves a substantial 
question of law as to the interpretation 
of the Constitution. 

2. The appellants belong to the 
cadre of Assistants employed in the 

(Contd. on Col. 2) 





Serial Name of posts Existing scale 
No. á of pay 
2 Assistant ' ‘Bs, 80-180)- 
(101 posts) 


A.LE ! 
Civil Secretariat, Tripura Administra- 
tion, Agartala. The State of Tripura 
was integrated with the Union of India 
in 1949. In the year 1953 the Adminis- 
trative set up in Tripura was reorganis- 
ed and the reorganisation was given re~ 
trospective effect from ist April, 1950. 
The Assistants in the Civil Secretariat 
were given the pay-scale of Rupees 
80-4-160-5-180. The Second Pay Com- 


mission which was appointed by the 


Government of India later recommend- 
ed the revision of the. pay-scales of Tri- 
pura employees so as to bring them, as 
far as possible, at par with the scales 
prevalent in the State of West Bengal. 
Accordingly, the pay-scales of the As- 
sistants in the Secretariat were revised 
as follows: 


Revised scale of Remarks 
we, f. 1-7 
> _@ RBs. sega — Selection 
Grade 


a fecal m 





1959. new scale was enforced from 1-7- 


3. By a later notification dated 
4-2- 1964, the Government of India pro- 
mulgated the Tripura Employees (Revi- 

(Contd. on Col. 2) 


sion of Pay and Allowances) Rules of 
1963, in exercise of the powers confer- 
red by the proviso to Article 309 of the 
Constitution and this notification was 
given retrospective effect from. 1-4- 
1961. The pay of the Assistants was 

revised in the manner shown below: `’ 


Serial | Name of the post Existing scale Revised scale Remarks 
No. of pay of pay 








T Assistant 


Rs. 80-4-124-EB- 
4.160-5-180 

Rs. 150-10-300/- 

(for 25% of posts) 


Rs. 150-5-195-EB-5 

Rs. 250/. 

Rs. 225-10-325--15-400]- 
(for 25% of posts) 


a a nt am a i a al eee art 


4. In the meantime the Admin- 
istration of Tripura held a test for the 
selection of Assistants to fill the 25% 
selection grade posts. The respondents 
4 to 20 were some of the Assistants who 
were selected. The appellants have not 
challenged that selection but their grie- 
vance is that there should be only one 


-class of Assistants with the same scale 


of pay because all the Assistants do the 
same type of work and secondly they 


should be given the revised scale of. 


Rs. 225-10-325-15-400 instead of Rupees 
150-5-195-EB-5-250. They contended 
that in so far as the rules of 1963 did 
not contain any guidance for the selec- 
tion of candidates for the said 25% of 


the posts, the executive authority was 
left to unguided and uncanalized power 
to select Assistants arbitrarily, and, 


‘hence, violated the protection given 


under Articles 14 and 16 of the Consti- 
tution. To enforce their rights the ap- 
pellants filed a Writ Petition in the 
Court of the Judicial Commissioner at 
Tripura but the same was dismissed. 
The learned Judicial Commissioner, 
however, has granted a certificate to 
appeal to this court on the ground that 
a substantial question of law as to the 
interpretation of the Constitution was 
involved. . 
5. Mr. Chagla appearing on be- 
half of the Union of India and the Tri- 
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pura Administration, who are the first 
three respondents in this appeal, raised 
a preliminary objection to the effect 
that the certificate granted by the 
learned Judicial Commissioner was 
not justified on the ground that 
a substantial question of law as 
to the interpretation of Constitu- 
tion was involved. Since we are satis- 
fied that there is no merit in the ap- 
peal it is not. necessary to consider the 
preliminary objection. 


6. The Writ Petition was real- 
fy misconceived. There were 101 posts 
of Assistants in the Secretariat. Prior 
to 1-7-1959 their pay scale was Rupees 
80-4-160~5-180. All the Assistants were 
entitled to this scale. When the scale 
was revised with effect from 1-7-1959 
two scales were introduced: 


L Rs. 150-10-300/- Selection Grade. 
(for 25% posts) 


fi. Rs. 80/- - 180/~ 
(for others) a s 


In other words 25% of tħe posts were 
placed in the selection grade in the 
scale of Rs. 150-10-300/- and the rest 
continued in their old scale. Later 
when the 1963 rules came into effect 
from 1-4-1961 all those in the selection 
grade were placed in the scale of 
Rs. 225-10-325-15-400 while the rest 
of them who were in the 80-180 grade 
were given the scale of Rs. 150-5-195- 
EB-5-250. If the contention is that 
there should be a uniform scale of pay 
that would only mean that the Assis- 
tants who were placed in the selection 
grade should not be allowed that grade 
but, like the appellants, should be pla- 
ced in the uniform grade of Assistants 
in the scale of Rs. 150-5-195-EB-5- 
250/-. That would be the only result 
of the contention of the appellants. 
They gain nothing thereby except to 
drag down the other Assistants who 
have been placed in the selection 
grade. Being aware. of this situation, 
the ‘appellants asked that all the Assis- 
tants should be placed in the scale 
given to the selection grade ie. Rupees 
295-10~-325-15-400/- a relief which the 
courts could, obviously, not grant. It 
is for the Administration to determine 
how many Assistants should be in the 
Secretariat and what should be their 
scale of pay. The normal scale of 
Assistants is Rs. 150-5-195-EB-5-250/. 
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It would not be possible for a court 
to direct that that scale be revised and 
something more be given to the Assis~ 
tants. That is not the function of the 
courts. 


T. Mr. Sen on behalf of the ap- 


pellants did not challenge the right of 
the Administration to have two scales 
of pay in the same category of posts. 
Provision of a selection grade in the 


` same category of posts is not a new 


. This has been recognised by 
the Central Pay Commission in para 
10 of Chapter X of the Report. The 
Commission observed “with the object 
of providing incentive to employees 
who have no outlets or very limited 
outlets for promotion to higher posts, 
we are recommending in a number of 
cases that a certain percentage of the 
posts in the grade—usually 10 per cent 
—should carry a somewhat higher scale 
of pay even though there will be no 
change in the duties. Following the 
terminology in vogue we have describ- 
ed these posts as selection grade posts.” 
It is well recognised that a promotion 
post is a higher post with a higher pay. 
A selection grade has higher pay but 
in the same post. A selection grade is 
intended to ensure that capable em- 
ployees who may not get a chance of 
promotion on account of limited out- 
lets of promotions should at least be 
Placed in the selection grade to pre~ 


-vent stagnation on the maximum of 


the scale. Selection grades are, there- 
fore, created in the interest of greater 
efficiency. In the present case it is 
explained in the reply affidavit filed 
on behalf of the Administration that 
the basis for selection of some of the 
Assistants to the higher scale is senio- 
rity-cum-merit which is one of the 
two or three principles of promotion 
widely accepted in the Administration 
and duly recognised by the Pay Com- 
mission in Chapter XXXXV of the 
Report. Mr. Sen was, therefore, quite 
right in not challenging the right of 
the Administration to create a selec- 
boca grade in the category of Assis- 
ts. 


8. Mr. Sen, however, chal- 
Tenged the existing rule of 1963 be- 
cause it no where uses the word ‘Selec- 
tion grade’. Under the rule in respect 
of the Assistant, two scales are men~ 
tioned as follows: 
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7 Assistant Rs, 80-4-124EB- Rs. 150-5-195-EB- 
te 4-160_5-180]- 5-250/- 
Rs. 150-10-300/- Rs. 225-1 0-325-15-400/= 
.(for 25% of posts) (for 25% of posts) aod 





And though 25% posts in the cadre of 
Assistants are given the higher scale 
of pay it is not stated therein as to 
who are the lucky Assistants who are 
to get this higher scale of pay. This, 
in his submission, is bound to lead to 
arbitrary selection which would violate 
the protection of Articles 14 and 16 of 
the Constitution. It is true that the 
rule by itself does not say that these 
25% comprise 
but there is hardly any doubt that it 
refers to selection grade posts. This 
wil be clear from the context. In the 
column “Existing scale of pay” the 
two grades are shown and against these 
two grades the revised scales of pay 
are also shown. These 75% of the posts 
of Assistants who were prior to 1-4-1961 
in the grades of Rs. 80 — Rs. 180/- are 
placed in the revised scale of Rs.150- 
250/-. 25% of the posts whose exist- 
ing scale of pay was Rs. 150 - Rs. 300/- 
are to be given after 1.4.1961 the scale 
of Rs. 225/- Rs. 400/-. Now the. 25% 
of the posts whose existing scale prior 
to 1-4-1961 was Rs. 150-10-300/- 
actually comprised what was known 
as the selection grade when it was 
first created, as shown above, on 1-7- 
1959. The posts of the Assistants who 
were placed in the selection grade of 
Rs. 150-10-300/- with effect from 1-7- 
1959 continue to be the posts for which 
a revision of Rs. 225 — Rs. 400/- was 
made in the rules of 1963. Therefore, 
if one reads the revision made with 
effect from 1-7-1959 together with 
the revision from 1-4-1961 one feels 
no doubt that the higher revised scale 
of pay in the 1963 Rules was for the 
posts in the selection grade of 
Assistants. 


9. Tt is true that there are no 
statutory rules regulating the selection 
of Assistants to the selection grade. 
But the absence of such rules is no bar 
to the Administration giving instruc- 
tions regarding promotion to the higher 
grade as long as such instructions are 
not inconsistent with any rule on the 
subject. The point was considered by 


selection grade posts 





this court in Sant Ram Sharma v. 
State of Rajasthan, 1968 (1) SCR 111 


- =(AIR 1967 SC 1910) and it was de- 


clared that in the absence of statutory 
rules regulating promotion to selection 
grade posts the Government is compe- 
tent to issue administrative instruc- 
tions as long as those instructions are 
not inconsistent with the rules already 
framed. Mr. Sen’s argument is based 
on the absence of any statutory rule 
in this respect. Therefore, there is no 
question of any inconsistency with ex- 
isting rules. In their affidavit in reply 
the Administration has stated that the 
appointment to the selection grade is 
made on the basis of seniority-cum- 
merit based upon a test open to all 
Assistants carried out in accordance 
with a prescribed procedure. It ap- 
pears that there is a Departmental 
Promotion Committee whose business 
it is to prepare a promotion list of such 
Assistants who after passing the neces- 
sary tests are to be appointed in the 
selection grade. It is on the basis of 
this selection that respondents 4 to 20 
and some others were appointed in the 
selection grade after they passed the 
tests and were selected by the Depart- 
mental Promotion Committee. The ap- 
pellants did not appear for these tests 
and, therefore, can have no complaint 
about the selection. In fact they have 
not challenged the selection and ap- 
pointment of respondents 4 to 20 in 
the selection grade posts. 


16. In our opinion, there is no 
substance in the appeal and it deserves 
w be dismissed. No order as to costs. 


Appeal dismissed. 
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‘AIR 1972 SUPREME COURT 999 
(V 59 C'190) 
(From: Gujarat) * 
K. S. HEGDE, A. N. GROVER AND 
A. N. RAY, JJ. 

The State of Gujarat and another, 
Appellants v. Zinabhai Ranchhodji 
Darji and others, Respondents. 

Civil Appeal No. 405 of 1971, D/- 
7-12-1971. z 

Interpretation of Statutes — De- 
finition Clause. 


In determining whether “a differ- 
ent intention appears?” as usually 
provided for in definition clauses, the 
Supreme Court attaches a good deal 
of value to the concerned High Court 
view. 

Thus the Supreme Court reject- 
ed the special emphasis sought to be 
placed on the omission of the word 
“city” from the Explanation to Sec- 
tion 310-A — Gujarat Panchayats Act, 
(6 of 1962), Section 310-A. (Para 10) 


Mr. M. C. Setalvad, Sr. Advocate 
(Mr. B. D. Sharma, Advocate, with 
him), for Appellants; Mr. B. Sen, 
Sr. Advocate, (M/s. M. L. Hathi and 
P. C. Kapur, Advocates of M/s. Hathi 
are Co., with him), for Respondent. 

o. 1. 

The Judgment of the Court was 

delivered by 


GROVER, J.:— This is an appeal 
by certificate from a judgment of the 
Gujarat High Court in which the le- 
gislation which came up. for interpre- 
tation has been characterised.by the 
High Court as confused and obscure. 


2. The facts may be succinctly 
stated. In the elections to the Vyara 
Taluka Panchayat which took place in 
1968 respondent No. 1 was elected as 
a member. At the first meeting of 
the Taluka Panchayat he was elected 
as its President. Thereupon he be- 
came ex-officio member of the Surat 
District Panchayat by virtue of Sec- 
tion 15 (1) (A) (G) of the Gujarat Pan- 
chayats Act 1961, hereinafter called 
the ‘Panchayats Act’ He was ulti- 
mately elected as President of the 
Surat District Panchayat. He ceas- 
ed to hold his office of President of 
the Taluka Panchayat. Surat Dis- 


trict consists of several Talukas; one. 


*(Spl. Civil Appln. No. 77 of 1971 


D/- 18-2-1971, Gui.) 
AP/AP/G100/71/BNP 


State of Gujarat v. Zinabhai (Grover J.) 


(Para 10) . 


[Prs. 1-2] S.C. 999 


of such Talukas is called Chorashi 
Taluka for which a Taluka Panchayat 
was constituted under the provisions 
of the Panchayats Act. Two areas 
known as Rander and Adajan were 
subject to the authority of the Surat 
District Panchayat and the Chorashi 
Taluka Panchayat. Rander had a 
Nagar Panchayat and Adajan had a 
Gram Panchayat. On January 16, 
1970, a notification was issued by the 
State Government under Section 3 (3) 
of the Bombay Provincial Municipal 
Corporations Act 1949, to be referred 
to as the ‘Corporations Act’ by which 
the local areas of Rander and Adajan 
were included within the limits of the 
Surat Municipal Corporation. This 
was followed by a notification dated 
January 21, 1970 under Section 9 (2) 
of the Panchayats Act declaring that 
the local area of Rander shall cease 
to be a Nagar and that of Adajan shall 
cease to be a Gram with effect from 
February 1, 1970. The net result was 
that Rander and Adajan stood exclud- 
ed from the limits of the Chorashi 
Taluka Panchayat and the Surat Dis- 
trict Panchayat. A notification was 
issued on June 13, 1963 by the Deve- 
lopment Commissioner in exercise of 
the powers conferred on the State 
Government under Section 310-A of 
the Panchayats Act and delegated to 
him dissolving the Chorashi Taluka 
Panchayat and the Surat District Pan- 
chayat with effect from January 11, 
1971 with a direction that the mem- 
bers of the dissolved Panchayat shall 
vacate offices and that the Taluka and 
District Panchayats shall be reconsti- 
tuted with members specified in clause 
3 of the Order read with Schedules 1 
and 2, Respondent No. 1 having ceas- 
ed to hold office as President of the 
Vyara Taluka Panchayat when he was 
elected as President of the Surat Dis- 
trict Panchayat could not be an ex- 
cfficio member of the reconstituted 
Surat District Panchayat because he 
had ceased to be an ex-officio member 
as such. He was not an elected mem- 
ber of the Surat District Panchayat 
and was not appointed a member 
under Section 310-A (2) (b) of the 
Panchayats Act. He, therefore, ceas- 
ed to be a member of the Surat Dis- 
trict Panchayat as reconstituted. This 
led to the cessation of his holding the 
office of the President of that Pancha- 
yat. He filed a petition under Arti- 
cle 226 of the Constitution challeng- 
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Ing the validity of the order of dis- 
solution and reconstitution made by 
the Development Commissioner. 


3. Before the High Court two 
main grounds were taken on behalf of 
respondent No. 1. The first, was that 
the Development Commissioner as 4 
delegate of the State Government had 
no power to dissolve the -Chorashi 
Taluka Panchayat and the Surat Dis- 
trict Panchayat under Section 310-A (1) 
of the Panchayats Act by reason of the 
provisions contained in sub-section 
(10) of that section. The second point 
was that the order had been made by 
the Development Commissioner mala 
fide. The High Court decided the first 
question against the State and held 
that by reason of the exception con- 
tained in Section 310-A (10) of the 
Panchayats Act the Development Com- 
missioner had no power to dissolve 
the Panchayat in question under sub- 
section (1) of that section. The second 
point was not gone into as it was con- 
sidered unnecessary to decide it. 


4. There are three enactments 
the provisions of which will have to 
be considered in order to decide the 
controversy between ‘the parties. The 
first is the Panchayats Act, the second 
is the Corporations Act and the third 
is the Gujarat Municipalities Act, 1963, 


hereinafter referred to as the Muni- 


cipalities Act. We may first refer to 
the material provisions of the Pan- 
chayats Act. This Act, according to 
the preamble, was enacted to consoli- 
date and amend the law relating to 
village panchayat and district local 
boards in the State of Gujarat etc. 
Section 1 provides: 

“Section 1 (1) This Act may be call- 
ed the Gujarat Panchayats Act, 1961. 

(2) It extends to the whole of the 
State of Gujarat. 


(3) This section shall come into 
force at once: and all or any of the 
remaining provisions. of this Act shall 
come into force (in respect of such 
class .of Panchayats, in such district 
and on such dates as the State Gov- 
ernment may, by notification in the 
Official Gazette, appoint; and differ- 
ent dates may be appointed in respect 
of different districts and different pro- 
visions)”. 

By various notifications ‘issued 
under sub-section (3) of Section 1 the 
provisions of the Panchayats Act 
were brought into force. Section 310-A 
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did not exist in the Panchayats Act 
as enacted. It was subsequently intro- 
duced by Gujarat Act’ 6 of 1962 
which came into force on August 18, 
1962. By a notification dated Febru- 
ary 7, 1963 under Section 1 (3), Sec- 
tion 310-A was brought into force in 
all the districts of the State of Guia- 
rat except the district of Dangs. Sub- 
section (1) of Section 310-A provides 
that when on account of the constitu- 
tion of a new district or Taluka under 
the Land Revenue Code or for any 
other reason the limits of a district or 
a taluka are, during the term of office 
of the members of the District Pan- 
chayat or the Taluka Panchayat alter- 
ed the State Government may by 


. order dissolve such District Pancha- 


yat or Taluka Panchayat from a date 
specified in the order and direct re- 
constitution of the District Panchayat 
or the Taluka Panchayat or the esta- 
blishment of a District Panchayat or 
Taluka Panchayat for a new district 
or a new taluka which has been con- 
stituted. Sub-section (1) which was 
not to be found in the original sec- 
tion was introduced with retrospective 
effect by Gujarat Act 7 of 1966. 
According to sub-section (10) nothing 
in the foregoing provisions of the sec- 
tion shall apply or shall be deemed 
ever to have applied to'the alteration 
of the limits of a district or a taluka 
by reason of the inclusion in or ex- 
clusion from the district or taluka of 
any area as a result of the alteration 
of the limits of a municipal borough 
or conversion of a municipal borough 


into a Gram or Nagar or the the esta-. 


blishment of or the alteration of the 
limits of a cantonment. An Expla- 
nation was added to the sub-section to 
the following effect: 


“EXPLANATION:— “Municipal 
borough’ means. a municipal borough 
constituted or deemed to be constitut- 
ed under the Gujarat Municipalities 
Act, 1963.” i 


Section 10 of the Panchayats Act 
provides for the formation of districts 
and talukas for the purpose of that 
Act. According to Section 8 (2) a 
Taluka Panchayat or a District Pan- 
chayat shall have no authority over 
that portion of the area in the taluka 
or the district which for the time be- 
ing is within the limits of a city, mu- 
nicipal borough, municipal district, 
notified area or cantonment. 


aes 
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5. The Corporations Act was 
enacted on December 29, 1949. Sec- 
tion 3 (1) provides that the local areas 
within the limits specified by the State 
Government by notification shall con- 
stitute the city of Ahmedabad. The 
notification constituting the city and a 
municipal corporation thereof came 
Into force on July 1, 1950. Section 3 
(2) empowers the State Government 

a notification to constitute any 
other local area lying within such 
limits as are specified to be a City. 
5. 490 provides that the Bombay Dis- 


trict Municipalities Act 1901 the Bom- ' 


bay Municipal Boroughs Act 1925 and 
the Bombay Village Panchayats Act 
1923 shall cease to apply except as 
provided in the Act to any area includ- 
ed in the city- According to Section 
493 the provisions of Appendix IV 


shall apply to the constitution of the. 


Corporation and other matters speci- 
fied therein. Paragraph I of Part I 
of that Appendix is in the following 
terms:— 


“References in any enactment 
other than the Bombay District Mu- 
nicipal Act, 1901, the Bombay Muni- 
cipal Boroughs Act 1925, and the 
Bombay Local Fund Audit Act 1930 in 
force on the date immediately preced- 
ing the appointed day in a City or 
fn any rule, order, or notification made 
or issued thereunder and in force on 


- such date in the said City to munici- 


pal districts municipal boroughs, mu- 
nicipalities or borough municipalities 
constituted under the Bombay District 
Municipal Act 1901 or the Bombay 
Municipal Boroughs Act, 1925, shall 
unless a different intention appears, be 
construed as references to the City or 
to the Corporation of the said City, as 
the case may be, and such enactment, 
rule, order or notification shall apply 
to the said City or Corporation.” 


The expression “appointed day” 
fis defined by Section 2 (2). It means 
with reference to any local area the 
day on which such area is constitut- 
ed the city of Ahmedabad or anv other 
city under Sec. 3: It may be mention- 
ed that Surat which was originally a 
municipal borough was constituted a 
city with effect from October 1, 1966 
by means of a notification issued 
under Section 3 (2) of the Corporations 
Act. 


6. Prior to the 
the Gujarat Municipalities Act 1963 


State of Gujarat v. Zinabhai (Grover J.}- (Prs. 5-7] 


enactment of ` 


S. C. 1001 


there were in force in the State of 
Gujarat the Bombay District Munici- 
palities Act 1901 and the Bombay 
Municipal Boroughs Act 1925. The first 
enactment provided for the constitu- 
tion of a municipal district and a 
municipality for each such district; the 
second enactment. provided for the 
constitution of a municipal borough 
and a borough municipality for each 
such borough. By S. 279 (1) of the 
Municipalities Act 1963 these. two 
statutes were repealed. Sec. 279 (2) 
of the aforesaid Act made the follow- 
ing provisions: 

(2) Notwithstanding the repeal of 
the said Acts, — 

(i) any local area declared to be 
either a municipal borough or munici- 
pal district immediately before the 
date on which this Act comes into 
force (hereinafter referred to as “the 
said date”) shall be deemed to be a 
municipal borough under this Act; 

(ii) the municipalities constituted 
under the said Acts immediately be- 
fore the said date (hereinafter called 
the “old municipalities”) shall be 
deemed to be municipalities of the res- 
pective boroughs (hereinafter respec- 
tively called “the new municipalities” 
and “the new boroughs”); 

Gi) siseasi 
As has been pointed out by the High 
Court if the city of Surat which. was 
originally a municipal borough consti- 
tuted under’ the Bombay Municipal 
Boroughs Act 1925 became a munici- 
pal borough under the deeming provi- 
sions of the Municipalities Act 1963 
there would have been no diffi- 
culty in applying S. 310A (10) and its 
provisions would have excluded the 
applicability of sub-s. (1) of S. 310A 
when the limits of Chorashi Taluka and 
the Surat district were altered by rea- 
son of Rander and Adajan having 
been excluded from the same and in- 
cluded in the city of Surat as a result 
of the notification dated January 16, 
1970. But the municipal borough of 
Surat had been converted into a city 
with effect from October 1, 1966 as 
noticed before under the provisions of 


-the Corporations Act. This immediate- 


ly led to the question whether the ap- 
plicability of S. 310A (10) would be 
attracted by virtue of S. 493 read with 
Appendix IV, Para 1 of the Corpora- 
tions Act. 

T. The approach of the High 
Court appears to have been that the 
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word ‘district’? in S. 1 (3) must mean 
a revenue district and not a district as 
defined in S. 2 (6) of the Panchayats 
Act. The opening words of the defini- 
tion section are “unless the context 
otherwise requires”. Section 1 (2) of 
the same Act declares that it extends 
to the whole of the State of Gujarat. 
Sub-section (3) provides that S. 1 shall 
come into force at once. It further 
provides that all or any of the remain- 
ing provisions of the Panchayats Act 
shall_come into force in respect of such 
class of panchayats in such districts 
and on such dates as the State Govern- 
ment may by notification appoint. The 
State Government can appoint dif- 
ferent dates in respect of different 
districts and different provisions. 
From this the High Court con- 
cluded that the word “district” in sec- 
tion 1 (3) must mean a revenue dis- 
trict. The main reason which prevail- 
ed with the High Court was that the 
word “district” in that provision could 
not be construed to refer to a district 
which was yet to be formed under sec- 
tion 2 (6) of the Panchayats Act parti- 
cularly when that provision could 
come into force only when the notifi- 
cation had been issued under S. 1 (3). 
Thus a district under the Panchayats 
Act could be formed only if its provi- 
sions were brought into force. It may 
be useful to give the conclusion of the 
High Court in its own words: 


S how can a notification be 
issued by the State Government under 
section 1 sub-s. (3) bringing into force 
the provisions of the Panchayats Act 
in a district which can exist legally as 
well as conceptually only after the 
provisions of the Act are brought into 
force? Section 1 sub-s. (3) applies at 
a stage prior to the formation of the 
district under the Panchayats Act...... 2? 
The High Court also referred to the 
provisions of S. 9 of the Panchayats 
Act and illustrated how the State Gov- 
ernment could not invoke its provi- 
sions for the purpose of declaring such 
revenue village or group of revenue 
villages to be a Nagar or a Gram. It 
was only if S. 9 was in force in the 
local area comprising in such revenue 
village or group of revenue villages 
that the State Government could acting 
under that section declare such 
local area to be a Nagar or a Gram. 
Similar would be the case with refer- 
ence to S. 307 of the Panchayats Act 
which is to be found in Chapter XVI 
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which makes provisions for conversion 
of municipality into a Panchayat and 
for amalgamation and division of Pan- 
chayats. Section 310A was applied by 
means of a notification dated February 
7, 1963. The High Court construed the 
notification to mean that it was appli- 
ed to the revenue district of Surat 
which would include the municipal 
borough of Surat. Now Para I of Ap- 
pendix IV in the Corporation Act lays 
down that references in any enactment 
other than the three enactments men- 
tioned therein which were in force on 
the date preceding the appointed day 
in a city to municipal boroughs ete 
shall, unless a different intention ap- 
pears, be construed as references to 
the City. If S. 310A of the Panchayats 
Act was in force in the revenue district 
of Surat it applied to the municipal 
borough of Surat prior to that borough 
becoming a City with effect from Octo- 
ber 1, 1966.. The Panchayats Act was 
thus in force in the municipal borough 
of Surat immediately preceding Octo- 
ber 1, 1966 on which date Surat be- 
came a City. It follows that “munici- 
pal borough” in S. 310A (10) of the 
Panchayats Act would have the mean- 
ing of the word “City”. 


8. Before us no attempt was 
made on behalf of the State to demo- 
lish all the steps in the above process 
of reasoning and in particular the con- 
clusion of the High Court that S. 310A ° 
(10) of the Panchayats Act was appli- 
cable to a revenue district which in- 
cluded the borough of Surat before it 
became a city. It was suggested on 
behalf of the State that the provisions 
of the Panchayats Act with the excep- 
tion of S. 1 (2) were to be applied in 
respect of such class of panchavats in 
such districts and on such dates as the 
State Government may by notification 
appoint. The provisions of the Pan- 
chayats Act could thus be made ap- 
plicable only in respect of panchayats. 
What S. 1 (3) however provides is that 
the provisions of the Act can be 


- brought into force in such districts as 


the State Government may by notifi- 
cation in the Official Gazette appoint. 
Indeed the notification dated Febru- 
ary 7, 1963 provided that the provi- 
sions of S. 310 shall come into force in | 
all the districts of the State of Guja- 
rat except the district of Dangs. 


9. The principal argument that 
has been addressed to us is that the 








1972 


provisions contained in Appendix IV 
of the Corporations Act referred to 
above clearly employ the language 


"unless a different intention appears”. ` 


A great deal of emphasis has been 
Iaid on the Explanation appearing in 
S. 310A in which municipal borough is 
confined only to a municipal borough 
constituted or deemed to be constitut- 
ed under the Municipalities Act, 1963. 
The omission of the word “city” from 
the Explanation, it is said, is significant 
and it would be wholly impermissible 
to travel beyond the Explanation which 
contains the key to the meaning of the 
word “municipal borough” as employ- 
ed in the sub-section. It also shows a 
contrary intention which rules out the 
applicability of Para I of Appendix IV 
of the Corporation Act. It has also 
been urged that the words “conversion 
of a municipal borough into a Gram 
or a Nagar” in sub-s. (10) of S. 310-A 
of the Panchayats Act could not possi- 
bly take in a city which would ordinari- 
ly have a population of more than twa 
Yakhs. By reading the word “city” in 
place of the word “municipal borough” 
by applying Para I of Appendix IV of 
the Corporations Act the result would 
be so absurd that it would be contrary 
to all canons of interpretation to do 
so. It does appear somewhat unusual 
that the draftsmen of S. 310A and in 
particular sub-s. (10) of that section 
should have omitted the word “city” 
from the principal part of that sub-sec- 
tion as also the Explanation. But it is 
equally possible that the applicability 
of Appendix IV (Para I) of the Cor- 
porations Act was kept in view and it 
was considered unnecessary to express- 
ly mention the word “city” in S. 310A 
(10) of the Panchayats Act. The High 
Court was ofthe opinion with regard 
to the second limbof the argument on 
this point that although it would be im- 
possible to conceive of a situation 
where a city might be converted into 
a Gram or a Nagar but that would 
only mean that no occasion would arise 
to invoke the words “conversion of a 
municipal borough into a Gram ora 
Nagar’. These words would not be 
rendered meaningless as they would 
continue to apply to a situation 
where a municipal borough (within the 
meaning of the Municipalities Act) and 
not a city was converted into a Gram 
or Nagar. There is a good deal of force 
in the following reasoning of the High 


State of Gujarat v. Zinabhai (Grover J.) [Prs. 9-11] S. C. 1003 


Court with regard to the applicability 
of paragraph I of Appendix IV: 


“The principle underlying Para- 
graph I seems to be that where an 
enactment was in force in a local area 
and applied in relation to it, it must 
continue to apply notwithstanding 
that the local area is converted from 
a municipal borough into a City. Here 
in the present case if the local area of 
Surat had continued to be a municipal 
borough which it was when sub-sec- 
tion (10) of section 310A came into 
force and the alteration of the limits 
of Chorashi Taluka and Surat District 
had taken place as a result of the in- 
clusion of Rander and Adajan in the 
limits of the Municipal Borough of 
Surat, sub-section (10) of section 310A 
would have applied, then is there anv 
reason from the point of view of Sec- 
tion 310A why the Legislature should 
have intended that a different conse- 
quence shall ensue if the same altera- 
tion takes place at a time when the 
Surat Municipal Borough is converted 
into the City of Surat. There is no con- 
ceivable reason why the conseauences 
which would have followed from the 
the alteration of the limits of the local 
area of Surat when it was a Municipal 
Borough should not follow when the 
same alteration takes place in the, 
limits of the same local area of Surat 
after it is constituted into a City.” 


10. After fully considering the 
contentions raised on behalf of the 
State we are not satisfied that there is 
any such infirmity in the judgment of 
the High Court which makes it errone- 
ous or would justify our taking a dif- 
ferent view. It must be remembered 
that in the matter of interpretation of 
enactments which are in force in a 
particular State this court generally 
attaches a good deal of value to the 
views of the High Court of that State, 
particularly when they have been ful- 
ly considered by it, because that court 
is expected to be sufficiently conver- 
sant with the provisions of the various 
local enactments. 


11. In the result this appeal 
fails and it is dismissed with costs. 


Appeal dismissed. 
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TIR 1972 SUPREME COURT 1004. 
(V 59 C 191) 

(From Delhi: AIR 1970 Delhi 132} 

C. A. VAIDIALINGAM AND K. K. 
. MATHEW, JJ. 

The State of Haryana and others, 
Appellants v. Rajendra Sareen, Res- 
pondent. 

Civil Appeal No. 1543 of 1970, D/- 
22-11-1971. 

(A) Constitution of India, Art. 133 
— Appeal to Supreme Court — Main- 

tainability. (Paras 4, 8) 
f When a writ petition filed by a 
Government servant against order of 
his termination was allowed and the 
State Government in obedience to the 
judgment of the High Court provision- 
ally cancelled the order of termination 
and reinstated that. Government serv- 
ant, and also filed an application before 
the High Court for grant of certificate 
in order to file appeal to Supreme 
Court which was allowed, the appeal 
so filed before the Supreme Court could 
not be said to be incompetent. Fact 
‘that the State Government cancelled 
the order of termination, even though 
without reservation or qualification, 
did not debar the State Government 
from challenging that judgment. 
` (Paras 4, 8) 

(B) Constitution of India, Art. 226 
— Allegations of mala fides in writ 
petition — Duty of High Court. 

(Para 47) 

When in a writ petition a Gov- 
ernment order is challenged on more 
than one allegation of mala fides; the 
proper approach of the High Court 
should be to consider all the allega- 
tions together and find out whether 
those allegations when established, are 

sufficient to prove malice or ill-will 

’ on the part of the official concerned, 

and whether the impugned order jis 
the result of such malice or ill-will. 

(Para 47) 


(©) Civil Services—Punjab Public 
Relations Department (Gazetted) Ser- 
vice Rules (1958) R. 10 (3) Proviso — 
Benefit of becoming a permanent Gov- 
ernment servant on completion of 
period of probation — When open. 

, (Paras 75, 76\ 

(D) Civil Services — Punjab Civil 
Services Rules (1953) Rr. 3.11 (c). 2.42 
— Appointment against permanent 
vacancy. (Para 75, 76) 
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(c)+(d) The essential requisite for 
the applicability of R. 10 of the Gazet- 
ted Service Rules is that a person 
must have been appointed against a 
permanent vacancy. If an officer has 
been appointed in a permanent post 
against a substantive vacancy and if he 
has completed the initial period of pro- 
bation or the period of probation upto 


the maximum of three years, the in- 


ference is that he becomes a perma~ 
nent member of the service. 
(Paras 75, 76) 
Where, however, a States Press 
Liaison Officer working as Officer on 
Special Duty was posted by way of 
transfer to the post of Deputy Director 
(Press) on which another Government 
servant had lien, in view of Rr. 2.42, 
3.11 (c) and 3.14 of the Punjab Civil 
Services Rules the officer on Special 
Duty could not be considered to have 
been appointed substantively against 
a permanent vacancy. His appoint- 
ment must have been on officiating 
basis. Unless under R. 10 (1) of the 
Gazetted Service Rules he had been 
appointed against a permanent vacan- 
cy, (as Deputy Director (Press),) he 
was not entitled to claim the benefit 
of the proviso. The question of extend- 
ing his probation or confirming him 
under R. 10 did not arise. AIR 1968 
SC 1210 and (1971) 73 Punj. LR 644 
Distinguished. AIR 1970 Delhi 182 Re- 
versed. (Paras 70, 71, 76, 78, 84) 
(E) Constitution of India, Art. 311 
(2) — Appointment to Special Post — 
Termination of service. (Paras 99. 100) 
When the appointment of a per- 
son as State Press Liaison Officer (a 
cadre post) in Public Relations Depart- 
ment of Punjab was conterminous with 
the continuance of the said post the 
State had no power to terminate the 
services of that officer when the post 
itself was continuing. If any action by 
way of disciplinary proceedings was 
being taken, then the State must com- 
ply with Art. 311 (2) of the Constitu- 
tion. AIR 1970 Delhi 132 Approved. 
(Paras 99, 100} 
, Cases Referred: Chronological Paras 
” 4971) 73 Pun LR 644 = 1971 Cur 
LJ 575, Devi Shanker Parbha- 


kar v. State of Haryana 83. 


(1968) AIR 1968 SC 1210 (V 55)= 
(1968) 3 SCR 1 = 1968 Lab IC 
1409, State of Punjab. v. Dha- 
ram Singh 80 

(1967) AIR 1967 Punj 213 (V 54)= 
(1967) 1 Serv LR 34, Dr. Deep 
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Kaur v. State of Punjab 82 


l (1966) AIR 1966 SC 704 (V 53)= 


(1966) 2 SCR 56, State of Madhya 
Pradesh v. Lal Bhargavendra - 
Singh i 82 
(1964) AIR 1964 SC 72 (V 51)=» 
(1964) 4 SCR 733, S. Pratap ` 
Singh v. State of Punjab 54 


(1959) AIR 1959 SC 713 (V 46)= 
(1959) Suppl 2 SCR 256, Commr. 
of Income-tax, Mysore v. Indo 
Mercantile Bank Ltd. ` 82 


(1959) AIR 1959 SC 1012 (V 46)= 
(1959) Suppl 2 SCR 875 = 1959 
Cri LJ 1231, Tahsildar Singh v- 
State of Uttar Pradesh 82 


Mr. V. M. Tarkunde, Sr. Advocate 
(M/s. C. D. Dewan, O. N. Mohindroo 
and R. N. Sachthey, Advocates with 
him), for Appellants; Mr. M. K. Rama- 
murthi, Sr. Advocate, (M/s. P. P. Rao 
and T. V. S. Narasimhachari, Advo- 
cates, with him), for Respondent. 


The following Judgment of the 
Court was delivered by ; 


VAIDIALINGAM, J:— This ap- 
peal by the State of Haryana, the Chief 
Minister of the State and the Registrar 
Co-operative Societies, on Certificate 
is directed against the judgment and 
order of the High Court of Delhi dated 
September 18, 1969 allowing Civil Writ 
No. 851 of 1968 and quashing the order 
of the State Government dated Octo- 
ber 31, 1968 terminating the services 
of the respondent. 


2. Before we proceed to set out 
the facts leading up to the filing of the 
writ petition by the respondent, it is 
necessary to deal with a preliminary 
objection to the maintainability of the 
appeal that has been raised by Mr. 
M. K. Ramamurthy,. learned counsel 
for the respondent. The objection is 
that the order dated October 31, 1968 
terminating the services of the respon- 
dent, which was quashed by the High 
Court and which order again is sought 
to be canvassed in the appeal has been 
cancelled by the State on December 5, 
1969. In consequence of the latter 
order, the counsel pointed out, the res- 
pondent has been reinstated in ser- 
vice. - It is the contention of Mr. M. K. 
Ramamurthy that in view of the fact 
that the officer has now been reinstated 
in service, the question of the validity of 
the original order passed on October 
31, 1968 terminating the services of 
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the respondent no longer survives for 
consideration in this appeal. 


3: This preliminary objection 
has been contested by Mr. V. N. Tar- 
puede, learned counsel for the appel- 
ants. 


4, We are satisfied that th 
preliminary objection, raised on beh 
of the respondent, to the maintainabi- 
lity of the appeal, cannot be sustained 
for the reasons stated below. The ord 
of termination was passed on Octo- 
ber 31, 1968. The respondent filed Civil 
Writ No. 851 of 1968, before the High 
Court, challenging the said order. The 
judgment of the High Court setting 
aside the said order and allowing the 
writ petition was rendered on Septem- 
ber 18, 1969. It is no doubt true that 
on December 5, 1969, the State Gov- 
ernment passed an order cancelling the 
previous order of termination dated 
October 31, 1968 and posted the res~ 
pondent as Deputy Director (Publi- 
city) at Narnaul. The said order fur- 
ther directed the payment to the res- 
pondent full pay and allowances that 
he would have been entitled, if his 
services had not been terminated. But 
there is a very significant recital in 
the order to the effect that the State 
is cancelling the previous order dated 
October 31, 1968, in view of the ac- 


_ceptance by the High Court of the 


writ petition filed by the respondent. 
A copy of the order dated December 
5, 1969, was also forwarded by the 
Government to the Assistant Regis- 
trar of the High Court of Delhi 


5. The State filed on Decem- 
ber 19, 1969 an application S. C. A, 
No. 1 of 1970 in the High Court pray- 
ing for grant of certificate to enable 
the State to file an appeal in this Court 
against the decision in Civil Writ No. 


` 851 of 1968. On the next day, ie., De- 


cember 20, 1969 the State filed a peti- 
tion C. M. No. 15 of 1970 in S.C. A 
No. 1 of 1970 praying for restraining 
the respondent from claiming arrears 
of salary and allowances for the period 
he was out of service from October 21, 


1968 or in the alternative to direct the 


respondent to furnish sufficient bank 
guarantee before recovering those 
amounts from the State. This request 
was made to enure till the disposal of 


‘the application filed by the State for 


grant of certificate. Both in the peti- 
tion C. M. No. 15 of 1970 as well as 
in the affidavit filed in support there- 
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of, it was specifically mentioned that 
the copy of the judgment of the High 
Court was received by the Chief Secre- 
tary to the Government on November 
25, 1969 and that in compliance with 
the judgment of the High Court, the 
respondent had been posted as Deputy 
Director (Publicity) at Narnaul by 
order dated December 5, 1969. A copy 
of this order was also annexed to the 
petition. It was further stated that 
the amount payable to the respondent 
being very large, there will be consi- 
derable difficulty in obtaining restitu- 
tion in case the judgment of the High 
Court is set aside by this Court. After 
setting out the above facts, the State 
praved for a stay of payment of the 
amounts or the respondent being ask- 
ed to draw the amounts on furnishing 
bank guarantee pending the disposal 
of S. C. A. No. 1 of 1970. 


"6. The respondent filed coun- 
ter-affidavits, both to the main appli- 
cation S. C. A. No. 1 of 1970 as well 
as to the stay petition No. 15 of 1970. 
counter-affidavit to the stay 
petition he had referred to the deci- 
sion of the High Court in his favour 
and to the order dated December 5, 
1969. passed by the State reinstating 

im in service. No doubt, he has 
averred that this order was passed 
without any reservation or qualifica- 
tion. He also opposed the said appli- 
cation on merits. In his counter-affi- 
davit opposing S. C. A. No. 1 of 1970, 
the respondent had again stated that 
the previous order of termination, 
which was set aside by the High 
Court, was cancelled on December 5, 
1969 by the State without any reserva- 
tion or qualification. In view of this 
the respondent averred that the posi- 
tion in law is that the order dated 
October 31, 1969 should be considered 
to have never existed at any time and 
therefore there was nothing further 
for, the State to agitate in this Court. 


7. After hearing both the par- 
ties, the learned Judges of the High 
Court, who were fully aware of the 
averments made by the respondent as 
well as the order dated December 5, 
1969, passed by the State, by their 
order dated February 13, 1970, grant- 
ed the certificate of fitness. Regarding 
the stay petition, the High Court has 
stated that as the. respondent herein, 
has been reinstated and also been paid 
his full salary and allowances, no fur- 
ther question of staying the payment 


A.I. R. 


or directing the respondent to furnish 
bank guarantee arises for considera- 
tion. In this view, while granting the 
certificate and allowing S. C. A. No.1 
of 1970, the stay petition C. M. No. 15 
of 1970 was dismissed. 


8. In view of what is stated 
above, it is clear that the order dated 
December 5, 1969 was passed by the 
State in obedience to the judgment of 
the High Court setting aside the previ- 
ous order dated October 31, 1968. It has 
been specifically stated by the State in 
the order dated Dec. 5, 1969 as well 
as in the various affidavits and appli- 
cations, referred to above, that the 
State had taken steps to come to this 
Court against the decision of the High 
Court of Delhi. The order dated De- 
cember 5, 1969 read in the context in 
which it was made and taking into 
consideration the other circumstances, 
mentioned above, it will be seen that 
the State was not unconditionally can- 
celling the order dated October 31, 1968 
with a view to take back the respon- 
dent in service for all times. If the 
intention of the State was to cancel the 
order dated October 31, 1968 and 
reinstate the respondent in service with 
all the attendant benefits that he will 
be entitled to, then it was totally un- 
necessary on the part of the State to 
have filed an application for grant of 
certificate and also pray for stay 
regarding payment of arrear of salary 
and allowances. The State was bound 
to comply with the judgment passed 
by the High Court. In this case, it 
must be stated that the State acted 
quite properly in so complying with 
the judgment of the High Court when 
the order dated December 5, 1969 was. 
passed. Therefore, the order. dated 
December 5, 1969 must, in the circum- 
stances, be considered to be a purely 
provisional one pending the ultimate 
decision of this Court. Therefore, the 
circumstances that the respondent was 
reinstated in service by the order dated 
December 5, 1969 cannot and does not 
debar the State from challenging the 
judgment of the High Court. In fact, 
immediately after passing the order 
dated December 5, 1969, the State has 
been taking very active steps to chal- 
lenge the decision.of the High Court. 
In view of all these above circum- 
stances, it follows that the State is en- 
titled, in this appeal, to challenge the 
decision of the High Court setting aside 
the order dated October 31, 1968. The 
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preliminary objection, in consequence, 
is overruled. 

9. Having disposed of the pre- 
liminary objection, we will now pro- 
ceed to state the facts leading up to the 
filing by the respondent of the writ 
petition in the High Court. His aver- 
ile in the writ petition were as fol- 
OWS: 


He joined the service of the com- 
posite State of Punjab on June 22, 
1957 as States Press Liaison Officer in 
Delhi on a starting salary of Rs. 600/- 
p. m. in the grade of Rs. 500-25-650/30- 
800 in the Public Relations Department 
of the State. By order dated June 28, 
1957 the .Governor of Punjab created 
a post of State Press Liaison Officer 
at Delhi in the scale mentioned above 
with effect, from June 22, 1957 till 
February 28, 1958 in the Public Rela- 
tions Department, Punjab and also ap- 
proved his appointment to the said 
post. This order further directed that 
the expenditure is to be met from 
within the budget grant under the 
head stated therein for the year 1957- 
58. A copy of the order was also com- 
municated to the Accountant General, 
Punjab for information, By order 
dated August 1, 1957, dealing with the 
appointment, posting and transfer, the 
Governor of Punjab appointed him as 
State Press Liaison Officer at Delhi, 
in the grade mentioned in the order, 
in the Public Relations Department 
The order further referred to the fact 
that the officer has taken charge of 
his duties with effect from June 22, 
1957 afternoon. The creation of the 
post of the State Press Liaison 
Officer as well as his appoint- 
ment to the said post were done 
simultaneously by one and the 
same order dated June 28, 1957. In 
July, 1962, the Governor of Punjab, 
created the Punjab Public Relations 
Service and the post of State Press 
Liaison Officer in Delhi was included 
in the said service as a cadre post. He 
went on leave for about six months 
from November 21, 1959 to May 18, 
1960 with permission to act in Pakis- 
tan as a Special Correspondent of the 
Hindustan Times, New Delhi, on a 
salary of Rs. 1500/- pm. On return 
from leave, he was posted in the same 
service in the post of Deputy Director 
(Field) from July 19, 1960 to Septem- 
ber 19, 1960. Later on, he was again 
posted as Officer on Special Duty. 
which was also an equivalent post, 
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from September 20, 1960 to June 26, 
1962. When he crossed the efficiency 
bar in 1960, his salary was raised with 
effect from December 24, 1960. He was 
appointed as Deputy Director (Press), 
which post was held by him from June 
27, 1962 to June 14, 1966. By order 
dated June 24, 1966 the Governor of 
Punjab appointed him as State Press 
Liaison Officer with effect from June 
14, 1966 and was posted to Delhi. The 
order states that his appointment in 
Delhi to his original post is “consequent 
upon the revival of the State Press 
Liaison Officer, Delhi.” This post of 
State Press Liaison Officer had been 
held in abeyance during the period 
when he was Deputy Director (Press). 
On the reorganisation of the composite 
State of Punjab and its bifurcation into 
the States of Punjab and Haryana, the 
post of State Press Liaison Officer, 
Delhi, held by him, was allotted to 
the State of Haryana with effect from 
November 1, 1966. He was also allot- 
ted to the State of Haryana. He remain- 
ed on deputation with the Punjab Gov- 
ernment from December 1, 1966 to 
March 24, 1967 and again resumed his 
duty as State Press Liaison Officer, 
New Delhi, from March 25, 1967 under 
the Government of Haryana. He con- 
tinued to work in the said post till 
October 31, 1968, on which date the 
impugned order terminating his ser- 
vices was passed by the State Govern- 
ment. 


10. The respondent claimed 
that since his appointment in June, 
1957, no fault. has been found in his 
work by the successive Chief Ministers 
and other superior officers, under 
whom he worked. Even when he was 
working under the State of Haryana, 
his duties were to maintain liaison be- 
tween the State and the press in Delhi 
and to explain the policies of the State 
Government to leading public men in 
Delhi. It was also a part of his duty 
fo arrange interviews to the Chief 
Ministers with the gentlemen of the 
Fourth Estate and other authorities and 
agencies at Delhi. The second appel- 
lant was elected on May 19, 1968 as 
the leader of the Haryana Congress 
Legislative Party and- was due to be 
sworn in as Chief Minister of the State 
at New Delhi on May 21, 1968. The 
respondent refers to a series of inci- 
dents which took place between him 
and the second and the third appel- 
lants. In view of these circumstances, 
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both the Chief Minister and the third 
appellant, who was the Head of the 
Department, mala fide passed the order 
dated October 31, 1968 terminating his 
services with effect from the date of 
the receipt of the order. The order it- 
self is dated October 31, 1968 passed 
by the Governor of the State of Har- 
yana terminating the services of the 
respondent from the date of the receipt 
of the order. One month’s salary in 
Heu of notice was also ordered to be 
paid. The respondent was directed to 
relinquish charge of his post at once 
on receipt of the order. The order was 
delivered to the respondent on Novem- 
ber 1, 1968. 

11. The respondent filed a writ 
petition in the High Court challenging 
the order dated October 31, 1968 on 
various grounds. According to him, 
the order is one by way of punishment 
imposed upon him and passed in viola- 
tion of Art. 311 (2) of the Constitution. 
The order has been passed mala fide 
and vindictively by or at the instance 
of the Chief Minister, the second ap- 
pellant, in colloboration with the third 
appellant, who was the Head of the 
Department, and both of whom had 
become hostile and inimical to him 
without any fault of his. The post of 
State Press Liaison Officer, which was 
held by him, being a permanent post 
Included in the Publie Relations Ser- 
vice of the State, his appointment en- 
ured for the duration of the post and 
as such the termination of his service 
on October 31, 1968, when the post was 
still in existence, was illegal and void. 
Under the Service Rules, governing 
the Public Relations Department, in 
which the post held by him was. in- 
cluded, no person appointed to a post 
shall continue to remain on probation 
for more than three years. He having 
worked for over 11 years, is to be 
deemed to be a permanent employee 
under the Government of Haryana. 
On all these grounds, he prayed for 
quashing the order dated October 31, 
1968 as illegal and void. 


12. It will be seen from the 
averments, noted above, that the res- 
pondent attacked the order dated Octo- 
ber 31, 1968 on the ground that he was 
@ perranent employee of the State 
having been in the service of the 
Public Relations Department for over 
11 years and as such the termination 
of his services contravened Art. 311 (2) 
of the Constitution. His further case 


A.L RB. 
is that the post of State Press Liaison 


Officer which post he was occupying was . | 


a permanent post included in the Pu- 
blic Relations Service of the State and 
hence he was entitled to hold the said 
post so long as the post itself was in 
existence. e has also attacked the 
order as one passed mala fide by the 
Chief Minister in collusion and colla- 
boration with the Head of the Depart- 
ment, the third appellant. The point 
to be noted is that the respondent rest- 
ed his case almost entirely on the post 
that he was holding, namely, that of 
State Press Liaison cer. 

13. Both the Chief Minister as 
well as the Head of the De- 
partment (third appellant) filed 
separate affidavits. While the Chief 
Minister, (second appellant) main- 
ly controverted the allegation of 
mala fides made in the petition against 
him, the third appellant, apart from 
controverting the allegation of mala 
fides, also referred to the various 
other averments made in the writ peti- 
tion regarding the nature of the right 
in respect of the post occupied by the 
respondent. As we have not set out the 
allegation of mala fides made in the 
writ petition, we are also not referring 
to the averment made in these two 
affidavits with regard to those allega- 


tions. The question of mala fides will ` 


be dealt with by us later. But, it must 
be noted that the Chief Mimister, in his 
affidavit had stated that the decision 
to terminate the services of the res- 
pondent was taken by him on October 
29, 1968 and not on October 31, 1968, 
as alleged by the respondent. After 
the decision was taken, necessary 
action was also taken by the Adminis- 
trative Department in consultation 
with the Law Department and the 
order was actually issued on October 
31, 1968. He has further stated that 
after he had taken a decision to ter- 
minate the services of the respondent 
on October 29, 1968, the file did not 
come to him thereafter, nor did he 
have any occasion to talk to the Chief 
Secretary or to the third appellant in 
connection with the same. 


k 14. The Chief Minister has fur- 
ther stated that the respondent was a 
temporary employee and as such his 
services could be terminated under the 
rules without assigning any reason on 
giving one month’s notice or one 
month’s salary in lieu thereof. It is 


further stated by him that the impu- 


* 











T 


. not correct. 
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gned order is valid and does not con- 
travene Art. 311 (2) of the Constitution 
as no punishment has been inflicted 
on the respondent. It has been further 
stated that the impugned order has 
been made bona fide and for purely ad- 
ministrative reasons. 


15. The second (third?) appel- 
fant, who had by then: become 
the Registrar of Co-operative Soci- 
eties and Deputy Secretary to the 
Government in the Panchayat De- 
partment, very strenuously contro- 
verted the. allegation of mala fides 
made against hi He further de- 
nied that he was in collusion: or 
collaboration with the Chief Minister, 
resulting in the passing of the impugn- 
ed order. In his counter seat he 
has stated as follows: 


i The post of State Press Liaison 
Officer in the Publie Relations Depart- 
ment was created by the Punjab Gov- 
ernment with effect from June 22, 
1957 and it was to last till February 
28, 1958. By the gazette notification 
of July, 1962 the said post was not in- 
cluded in the cadre of Public Relations 
Service. By the said order no new 
service was created, nor was the post 
in question, included in the cadre of 
post in the Service. Even the initial 
appointment of the respondent as State 
Press Liaison Officer was irregular, as 


it had been made in violation of rules 


relating to recruitment to Government 
Service. Though there was only one 
post of State Press Liaison Officer and 


= the respondent was appointed thereto, 


the said post was being continued by 
the Government on annual sanctions. 
The respondent, as long as he held the 
said post, was holding the same on 


purely temporary basis as the post it- 


self was a temporary post and continu- 
ed from time to time. The respon- 
dent’s statement that he had been in 
service for more than 11 years is cor- 
rect, but his further averment that he 
has been all these years holding the 
post of State Press Liaison Officer is 
The respondent had gone 
on leave and on return he joined as 
Deputy Director in the ‘Public Rela- 
tions Department. The post of Deputy 
Director is a cadre post. The Public 
Service Commission took exception to 
his appointment to the cadre post of 
Deputy Director. The decision to ter- 
minate the respondent’s services had 
been taken by the Chief Minister as 
early as October 29, 1968, though the 
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orders were passed only on October 
31, 1968. As the order had to be ser- 
ved urgently on the respondent, it was 
sent for service through a special mes- 
senger on November 1, 1968. The res- 
pondent was a temporary employee in- 
asmuch as the post occupied by him 
was itself temporary having been 
created initially for one year and later 
extended from time to time. The said 
post was held in abeyance for four 
years from June 1962 to June 1966, 
during which period the respondent 
was occupying the cadre post of De- 
puty Director. As the Public Service 
Commission objected to his appoint- 
ment as Deputy Director, the post of 
State Press Liaison Officer was revived 
and the respondent was appointed to 
that post in June 1966. At no time was 
he ever made permanent by any order 
of the Government. His appointment 
to the post of State Press Liaison Offi- 
cer was initially made for one year and 
no special terms or conditions were 
stipulated. The Government has got 
absolute power under the Service 
Rules to terminate the services of a 
temporary employee. on giving one 
month’s notice without assigning any 
reason. Equally, the Government has 
got full power to so terminate the ser- 
vices of a temporary employee by giv- 
ing one month’s salary in lieu of 
notice. The impugned order has been 
passed bona fide and due to adminis- 
trative reasons. In particular, it is 
further stated that the allegation of 
the respondent that the post of State 
Press Liaison Officer was permanent 
and that the same was included in the 
Public Relations Service of the State, 
is not correct. The respondent’s further 
averment that he was appointed to the 
said post for the duration ‘thereof is 
baseless. On the other hand, the res- 
pondent was a temporary employee, 
whose services could be terminated in 
the manner in which it has been done. 
The rules relied on by the respondent 
are not applicable either to him or to 
the post held by him. As the respon- 
dent was not appointed against any 
permanent vacancy, rule 10 of the 
Punjab Public Relations Department 
(Gazetted) Service Rules, 1958 (here- 
inafter to be referred-as the Gazetted 
Service Rules) does not apply. 


16. The respondent in his reply 
affidavit dated February 19, 1969 rei- 
terated that the post of State Press 
Liaison Officer had been included in 








- tions Service by the 


? 
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the cadre of the Punjab Public Rela- 
gazette notifica- 
tion No. 6244-IPP-62/14270 dated July 


11, 1962 and he also filed a copy of the’ 


said notification. He denied the. allega- 
tion of the appellants:that the post, he 


was holding, was a temporary one and. 


that he was holding the said post ona 
temporary basis. On the’ other hand, 
by a reference to an order bearing on 
the same, he averred that his appoint- 
ment was for the duration of the post of 
State Press Liaison Officer at Delhi 
and the post having been continued 
without any break, and his appoint- 
ment also having been automatically 
continued against that post without 
any interruption, he had a right to 
hold the same so long as the post 
existed. As the said post had been 
included in the Gazetted Service Rules 
in 1962 he also automatically became 
a permanent member of the Service 
under R. 10 (3) of the said Rules, 
which applied to the cadre created by 
the notification. He further denied 
that he was holding a temporary post 
and stated that he was not aware of 
any orders passed extending the dura- 
tion of the post on the basis of annual 
sanction. He was also not aware of any 
objections raised by the Public Service 
Commission to his appointment as De- 
puty Director. As he was not a tem- 
porary employee, the State has no 
power to summarily terminate his ser- 
vices in violation of Art. 311 (2) of 
the Constitution. 


17. It is seen that on February 
24, 1969, the High Court permitted the 
respondent’s counsel to inspect the 
note file titled as “termination of ser- 
vices of Rajindra Sareen” leading to 
the passing of the impugned order. On 
the same day, the respondent along 
with his counsel inspected the file in 
the presence of an officer of the Public 
Kelations Department of the Govern- 
ment of Haryana. After inspection the 
respondent filed a supplementary affi- 
davit dated March 10, 1969. In this 
affidavit he refers elaborately to the 
various notes made by different offi- 
cers in the said note file and averred 
that his allegations in the writ petition 
that the order has been passed mala 
fide by the Chief Minister in collusion 
and collaboration with the third appel- 
lant are fully borne out. 


18. On March 25, 1969 the 
High Court passed an order directing 
this supplementary affidavit of the 
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respondent to be placed on record 
without prejudice to the rights of the 
appellants to object that the note file 
is not relevant. By the same order 
the Court gave the appellants time to 
file their counter-affidavits, if any. 

19. There is no controversy 
that the Chief Minister did not file any 
further counter-affidavit, though al- 
legations of mala fides have been re- 
peated by the respondent in his affida- 
vit dated March 10, 1969. The third 
appellant filed a counter-affidavit on 
April 12, 1969. He also refers to the 
order passed by the High Court on 
March 25, 1969 taking on record the. 
supplementary affidavit filed by the 
respondent on March 10, 1969 on the 
basis of the inspection of the note file 
as per order dated February 24, 1969. 
The third appellant very elaborately 
again controverted the allegations of 
mala fides made against him and the 
Chief Minister. . í oo 

20. On April 12, 1969 the third 
appellant again filed an affidavit 
regarding the copy of the notification 
dated July 11, 1962 filed by the res- 
pondent along with his reply affi- 
davit dated February 19, 1969. The 
third appellant also averred that the™ 
said notification did not make the post 
of State Press Liaison Officer a cadre 
post nor did it include the said post in 
the Punjab Public Relations Service. 
The applicability of the Gazetted Ser- 
vice Rules to the post held by the res- 
pondent was also denied. It was fur- 
ther averred that the post of State 
Press Liaison Officer, held by the res- 
pondent, was an ex-cadre post and his 
appointment had not been made with 
the concurrence of the Public Ser- 
vice Commission. The appointment 
of the respondent to the said post 
having been made in 1957, his 
service conditions are not govern- 
ed by the Gazetted Service Rules, 
which came into existence only 
in 1958 and more specially when the 
said post was not mentioned in the ap- 
pendix A of the said Rules. 


21. There was a further reply 
affidavit filed by the respondent on 
May 26, 196% regarding the matter 
mentioned in the two affidavits dated 


ga 


April 12, 1969 filed by the third ap- <` 


pellant. The respondent reiterated his 
plea that the post of State Press Liai- 


- son Officer, New Delhi, is a cadre post 


and it has been treated as such ever 
since. the notification dated July 11, 


Nt 
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1962. He also made certain further 


allegations against the third appellant . 


to support his plea of mala fides. He 
again pointed out that he was appoint- 
ed to the post of Deputy Director 
(Press) in a permanent vacancy. Even 
assuming that any objections have 
been raised by the Public Accounts 
Commitiee or the State Public Service 
Commission to his appointment to the 
gah of Deputy Director (Press), they 
ve no bearing when: the State had 
appointed him to the said post. 


22. Obviously, in view of the 
conflicting stand taken by the respon- 
dent and the third appellant, in seve- 
ral affidavits, referred to above, 
regarding the effect of the notification 
dated July 11, 1962, in respect of the 
post of State Press Liaison Officer, 
New Delhi, the Division Bench of the 
High Court, during the course of the 
hearing of the writ petition passed an 
order on July 21, 1969. In the said 
order the High Court had referred to 
the fact that the writ petition had been 
heard on several occasions. But never- 
theless, regarding the point urged by 
the writ petitioner that he holds the 
status of a permanent government em- 
ployee, in view of the fact that the post 
of State Press Liaison Officer, has been 
made a cadre post and included in the 
cadre of Punjab Public Relations Ser- 
vice as per notification dated July 11, 
1962, requires, according to the High 
Court, clarification, specially when the 
writ petitioner had filed a copy of the 
gazetted notification. The High Court 
prima facie is of the view that the said 
notification created a new service en- 
titled Punjab Public Relations Ser- 
vice and that it refers to the various 
posts in the said Service, one of which 
is that of the State Press Liaison Offi- 
cer, New Delhi The High Court 
adverted to the contention raised on 
behalf of the State that the said noti- 
fication has not created any new Ser- 
vice nor has it made the post in ques- 
tion a cadre post. The High Court, in 
the circumstances, felt that sufficient 
material has not been placed before 
it to enable it to give a finding whe- 
ther a new Service called Punjab 
Public Relations Service was created 
by the notification dated July 11, 1962, 
and also as to the effect of the notifi- 
cation about the nature of the post of 
State Press Liaison Officer. In view of 
these circumstances, the High Court 
gave an opportunity to the writ peti- 
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tioner as well as to the State to file 
supplementary affidavits in support of 
their respective contentions and also 
to file documents, if any, on which the 


_parties proposed to ‘rely. In particular, 


the High Court indicated that the 
counter-affidavits, that may be filed 
on behalf of the State should include 
the affidavit of the then Chief Secre- 
tary who dealt with the matter at the 
material time leading up to the issue 
of the notification dated July 11, 1962. 
The High Court has also expressed the 
opinion that if necessary they will 
have to examine the officer, who was 
at the material time, the Chief Secre- 
tary in the State. 


23. In pursuance of the above. 


direction given by the High Court, the 
respontent, the third appellant as well 
as certain officers including the then 
Chief Secretary filed various affida- 
vits. But it is rather strange that 
though the directions of the High Court 
related onlv to the post of State Press 
Liaison Officer, the controversy was 


unfortunately enlarged, in the first in- - 


stance, in the affidavit filed by the 
writ petitioner on July 21, 1969 as also 
in the affidavits filed on behalf of the 
State, even regarding the nature of 
the appointment of the writ petitioner 
to the post of Deputy Director (Press) 
held by him from June 27, 1962 to 
June 14, 1966. We are particularly 
referring to this aspect as a contention 
has been' raised by Mr. Tarkunde, 
learned counsel for the appellants that 
the writ petitioner has made a shift 
from the stand originally taken by 
him in the writ petition which related 
almost exclusively to the post held by 
him as State. Press Liaison Officer. 
According to the Jearned counsel, in 
the affidavits filed in pursuance of the 
order of the High Court dated July 21, 
1969, the writ petitioner made a fur- 
ther claim that he is entitled to be 
treated as a permanent government 
servant in view of his appointment to 
the post of Deputy Director (Press) 
which: post was occupied by him from 
June 27, 1962 to June 14, 1966 and on 
this basis he had laid a claim to have 
become a permanent employee of the 
government on the basis of Rule 10 
of the Gazetted Service Rules. The 
High Court has also ultimately grant- 
ed relief to the writ petitioner on the 
basis of his appointment to the post of 
Deputy Director (Press). We under- 
stood the counsel to urge that the High 
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Court should not have permitted .the 


writ petitioner to claim permanency .- 


on the basis of his having been the De- 
puty Director (Press) during the period 
mentioned above. ` 


24. Mr. Ramamurthy, learned 
counsel for the respondent, however, 
drew our attention to the averment 
made even in the original writ petition 
as well as to the claim made by the 
writ petitioner of being a permanent 
goverrment servant on the basis of 
Rule 10 of the Gazetted Service Rules. 
This stand was only clarified by him 
in his affidavit filed on July 21, 1969. 
The State also did not raise any objec- 
tion at any stage before the High Court 
regarding the averment made by the 
writ petitioner in the said affidavit. 


On the other hand, the officers of the 


State had filed very elaborate and de- 
tailed affidavits after July, 21, 1969 
dealing with the nature of the appoint- 
ment of writ petitioner to the post of 
Deputy Director (Press). The State 
was well aware of the foundation of the 
claim of being a permanent govern- 
ment servant even on the basis of the 
post of the Deputy Director (Press) 
held by the writ petitioner and that 
explains why no objection, similar to 
the one that is now being raised before 
this Court, was raised at any time be- 
fore the High Court. 


25. Though we see consider- 
able force in the contention of Mr. 
Tarkunde that the original claim made 
by the writ petitioner has been enlar- 
ged by the affidavit filed by him on 
July 21, 1969, there is nothing on 
record to show that the State raised 
any objection in the various affidavits 
filed by its officers after this date, 
that the writ petitioner was not entitl- 
ed to base a claim of being a perma- 
nent servant on the basis of his hav- 
ing held the post of Deputy Director 
(Press) for over four years. On the 
other hand, they also very elaborately 
controverted the claim made by the 
writ petitioner and gave their own 
versions regarding the nature of the 
right of the writ petitioner in respect 
of the sdid post also. That clearly 
shows that they have also met the 
claim made by the writ petitioner on 
the basis of his having been a Deputy 
Director (Press) in the service of the 
then State of Punjab. 

26. It is further seen from the 
judgment of the High Court that very 


A.LE 


elaborate arguments were advanced’. 
by both the parties even in respect of 
this post. Therefore, under those cir- 
cumstances, we are of the opinion that 
the State cannot have any real grie- 


vance that the High Court was nof ` 


ed 


justified in granting any relief to the . 


writ petitioner on the basis of his hav- 
ing held the post of Deputy Director 
(Press), if he was otherwise entitled to 
make such a claim. As to whether the 
High Court’s view on the interpreta- 
tion of Rule 10 of the Gazetted Ser- 
vice Rules in relation to the writ peti- 
tioner’s appointment as Deputy Direc- 
tor is correct or not, is a totally dif- 
ferent. matter and that aspect. will be 
considered by us in the later part of 
the judgment. ; 

27. To resume the narration of 
facts, the respondent filed an affidavit 
on July 21, 1969 on the basis of the 
High Courts order of the same date, 
referred to earlier. In this affidavit, 
for the first time, he raised the con- 


‘tention that he was appointed on June 


27, 1962 as Deputy Director (Press) 
which is a permanent post included in 
the appendix A of the Gazetted Ser- 
vice Rules. His claim was that the 
order of appointment dated June 6, 
1962 made no mention that his ap- 
pointment as Deputy Director (Press) 
was on a temporary or officiating. 
basis. He further averred that on the 
date of his appointment as Deputy 
Director, the then incumbent of that 
post Mr. Rajendra Nath had been pro- 
moted as Joint Director Public Rela- 
tions, a new post created by the order 
dated June 21, 1962. As Mr. Rajendra 
Nath had been promoted to a perma- 
nent post of Joint Director, the res- 
pondent claimed that his appointmenfi 
as Deputy Director on June 27, 1962 
was against a permanent vacancy, ina 
permanent post in the Punjab Public 
Relations Service. As he continued in 
the said post for over 4 years, he had 
acquired the status of a permanent 
employee by virtue of Rule 10 (3) of 
the Gazetted Service Rules. The res- 


pondent further averred that by the. 


notification dated July 11, 1962 a new 
service by name Punjab Public Rela- 
tions Service was created and the post 
of State Press Liaison Officer was 
made a cadre post and included. in the 
said Service Cadre, 

28. It will be seen from the 
above affidavit that for the first time 
he specifically made a claim of having 
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become a permanent government ser- 
vant by virtue of his having occupied 
the post of Deputy Director (Press) 
for over 4 years and for this 


purpose 
- he relied on Rule 10 (3) of the Gazetted 


Service Rules. 


29. Mr. R. N. Mangat Rai, 
I.C. S., who was the Chief Secretary 
to the Government of Punjab at the 
time when the notification dated July 
11, 1962 was issued, filed an affidavit 
on August 7, 1969. He had set out the 


circumstances under which the said . 


notification was issued. But he had 
admitted that the original draft of the 
notification was not available in the 
concerned file. According to the Chief 


- Secretary, the notification dated July 


11, 1962 did not create any new ser- 
vice but it only changed the name of 
the service from Punjab Public Rela- 
tions Department (Gazetted Service) 
to Punjab Public Relations Service and 
the notification only classified the 
posts in the said service into Classes I 
and IL. It added also certain other posts 
in the service including -that of the 
State Press Liaison Officer. He has 
further referred to the fact that a 
particular service may contain posts, 
both temporary as well as permanent 
and that the post of State Press Liai- 
son Officer was a temporary post. 


30. Another officer Mr. K. D. 
Vasudeva, LA.S., who was the Deputy 


Secretary, at the time when the above. 


notification was issued also filed an 
affidavit dated August 8, 1969. Broad- 
ly he adopted as correct the averments 
made by the Chief Secretary in 
affidavit, and reiterated that no new 
service was created by the said noti- 
fication and that the post of State 
Press Liaison Officer was not made 
& cadre post 


31. The third appellant also 
filed a detailed affidavit on August 8, 
1969. He controverted the allegations 
of the respondent that the latter had 
been appointed to a substantive vacan- 
cy as Deputy Director (Press) and that 
he had thus acquired the status of a 
permanent government servant having 


- been in that post for over four years. 


He averred that the respondent so long 
as he occupied the post of Deputy Dire- 
ctor (Préss) held the same only in an 
officiating capacity. In this connection 
he relied onthe payslips issued by the 
Accountant General authorising dis- 
bursement of salary to the respondent 
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describing him as an officiating Deputy 
Director (Press). It was further aver- 
red by the said officer that the respon- 
‘dent could not have been appointed as 
Deputy Director (Press) against a per- 
manent vacancy as Rajendra Nath, who 
was holding the said post had been 
promoted as Joint Director, which was 
a temporary post. The post of Joint 
Director, which was created on 
temporary basis on June 21, 1962 
continued to be so till September, 1968. 
During the period when Rajendra Nath 
‘was working in the temporary post of 
Joint Director he was retaining his 
lien on his permanent post, namely, 
Deputy Director (Press), to which the 
respondent was appointed on June 27, 


1962. 
32. The third appellant fur- 


. ther averred that in the year 1962 


there were only two permanent posts 
of Deputy Directors; one incharge of 
press and another of field. The post 
of Deputy Director (Press) was then 
held by Rajendra Nath on permanent 
basis since September 3, 1958 and he 
was promoted as Joint Director, which 
was a temporary post. The post of 
Deputy Director (field) was occupied 
by Mrs. A. Mardhekar since March 2, 
1960.. Therefore, in June 1962, when 
the respondent was posted as Deputy 
Director (Press) there was no perma- 
nent vacancy in the gaid post. In view 
of these circumstances, it was further 
averred that the appointment of the 
respondent was only on a purely offi- 
ciating or temporary basis and he was 
not entitled to invoke Rule 10 of the 
Gazetted Service Rules. 


33. Dealing with the post of 
State Press Liaison Officer, the third 
appellant, adopted the stand taken by 
the Chief Secretary that the notifica- 
tion of July, 1962, did not create any 
new service and that it did not also 
make the post of State Press Liaison 
Officer a cadre post. He further aver- 
red that the respondent cannot claim 
to have become a permanent govern- 
ment servant by having occupied the 
post of State Press Liaison Officer, 
which was a temporary post. In fact 
he further averred that the. notifica- 
tion dated July 11, 1962 was not in 
accordance with the proposals made by 
the Director or the decision taken by 
the Government. 

34. Mr. R. S. Verma, IL AS, 
Deputy Secretary to the Government 
of Haryana, Public Relations Depart- 
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ment, filed an affidavit dated Aug- 
ust 27, 1969. In this affidavit he has 
stated that he has examined the files 
connected with the posts included in 
the cadre shown in appendix A of the 
Gazetted Service Rules. He has refer- 
red to the fact that though the post of 
Administrative Officer is shown in the 
said Appendix as a cadre post. that post 
continued to be temporary till Sept- 
ember 25, 1964, on which date it was 
made permanent. Regarding the noti- 
fication dated July 11, 1962, he again re 
ferred to the fact that the post of State 
Press Liaison Officer had all along been 
temporary and it was held in abeyance 
from June 1962 till June 1966 and that 
there was no order of the Government 
making the post a permanent one. 
He has- again reiterated that there 
was no permanent vacancy of Deputy 
Director (Press) in 1962 when the res- 
pondent was appointed as Mr. 


_ Rajendra Nath had a lien on the said 


post. In particular, he has stated that 
at the time of the appointment of the 
respondent as Deputy Director (Press) 
fn June, 1962 by notification dated 
June 6, 1962, there were two other 
posts of Deputy Directors; one for De- 
puty Director (Field) and the other 
for Deputy Director (Publicity 
Material). 
tor (Field) was held by Mrs. A 
Mardhekar. The post of Deputy 
Director (Publicity | Material) was a 
temporary post and it was made per- 
manent only in 1964. 


35. The respondent filed his re- 


ply affidavit on August 29, 1969. 


Naturally he took advantage of the 
averment contained in the affidavit 
of Mr. R. S. Verma to the effect that 
there were three posts of Deputy 
Directors, namely, of Press, Field and 
Publicity Material at the time when 
he was appointed as Deputy Director 
(Press) in 1962. He has also taken ad- 
vantage of the further fact stated by 
Mr. R. S. Verma that the post of 
Deputy Director (Publicity Material) 
was made permanent from April 1, 
1964. Based upon these facts, the 


- respondent pleaded that he having been 


appointed to the post of Deputy 
Director (Press) on June 27, 1962, and 
having completed three years of 
service on June 27, 1965 in the said 
post, he became a permanent employee 
of the Government as Deputy Direc- 
tor in the Punjab Public Relations 
Service under the Proviso to R. 10 (3) 
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of the Gazetted Service Rules. He 
relied on this rule in support of his 
plea that at any rate, there was a 
clear permanent vacancy in the third 


permanent post of Deputy Director - 


with effect from April 1, 1964 in which 
vacancy he could be confirmed on 
June 27, 1965, having completed three 
years of service as Deputy Director. In 
particular, he relied on the proviso to 
Rule 10 (3) of the Gazetted Service 
Rules. He futher averred that the 
fact that Mr. Rajendra Nath hada 
lien on the post of Deputy Director 
(Press) is of no consequence so far as 
he was concerned as he could be made 
permanent in the third post of De- 
puty Director, namely, Deputy Direc- 
tor (Publicity Material). 


36. We have elaborately refer- 
red to the various affidavits filed on be- 
half of the State as well as by the res- 
pondent as full particulars regarding 
the claim made by the respondent and 
the stand taken on behalf of the State 
has been fully dealt with in those aff- 
davits. 


37. Before the High Court it 
was conceded by the learned counsel 
appearing for the State that if the plea 
of mala fides alleged against the Chief 
Minister and the third appellant here- 
in, was accepted, the impugned order 
should be quashed straightway. 
Therefore, the High Court considered 
the question regarding the impugned 
order being vitiated by mala fides, in 
the first instance. 


38. So far as the Chief Minister 
was concerned, the respondent had 
alleged four incidents which caused 
misunderstanding between him and the 
Chief Minister and, therefore, the 
order was passed by him in collusion 
with the third appellant mala fide. 
But so far as the fourth incident was 
concerned, that related to the respon- 
dent’s alleged failure to arrange for 
publication. of a declaration made by 
Sri Nijalingappa, the Congress Presi- 


dent, at Faridabad on October 30, 
1968, assuring his support to the 

ini headed by the second appel- 
lant. According to the respondent the 


Chief Minister was greatly upset over 
the absence of the declaration of Shri 
Nijalingappa in the Delhi newspapers 
on October 31, 1968. In view of this 
the Chief Minister rushed to Chandi- 
garh the same day and passed the order 
removing him from service, 


di 
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39. The Chief Minister denied 
this allegation and has stated that the 
decision to terminate the service of 
the respondent had been taken by him 
even as early as October 29, 1968 and 
that the formal order was issued bv 
the concerned Department on October 
31, 1968. This statement of the Chief 
Minister has been accepted by the 
High Court and therefore, the allega- 
tion of mala fides regarding this 
fourth incident is groundless, because 
whatever may or may not have happen- 
ed on October 31, 1968 between the 
respondent and the Chief Minister, the 
decision to terminate his services had 
eae taken as early as October 29, 
1968. 


40. The respondent then re- 
Tied on three other incidents, in 
which, according to him, he had come 
into conflict with the Chief Minister. 
The High Court has considered the ex- 
planation given by the Chief Minister. 
Though the High Court has stated 
that the explanation given by the 
Chief Minister is disingenuous and that 
it is prepared to place more reliance 
on the version as spoken to by 
the respondent, ultimately the High 
Court has held that the plea of mala 
fides, is not established. In coming to 
this conclusion, it has no doubt taken 
each incident by itself and recorded a 
finding against the plea of mala fides. 


4i. Regarding the third appel- 
lant, there was only one incident, 
which according to the respondent, 
brought him into conflict with the 
third appellant who was then Head 
of the Department. Even here, the 
Court is of the view that there is a 
substratum of truth in the version of 
the respondent regarding the incident 
which must have prejudiced the mind 
of the third appellant. But, accord- 
ing tothe High Court that incident by 
itself does not lead to the conclusion 
that the third respondent has collud- 


ed with the Chief Minister in passing . 


the impugned order. On the above 

grounds, the High Court rejected the 

plea of the respondent that the im- 

ToS order has been passed mala 
es. 


42. The High Court then con- 
sidered the claim of the respondent 
that he had become a permanent 
member of the Service by virtue of his 
appointment as Deputy Director (Press) 
with effect from June 27, 1962. The 
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High Court relied on the Proviso to 
Rule 10 (3) of the Gazetted Service 
Rules and is of the view that inasmuch 
as even according to the State, the 
third post of: Deputy. Director (Publi- 
city Material) had become a perma- 
nent post on April 1, 1964, the respon- 
dent on completion of three years of 
service from June 27, 1962, had be- 
come a permanent Deputy Director 
and as such a permanent employee of 
the Government. It is the further view 
of the High Court that the fact that at 
the time when the respondent was ap- 
pointed as Deputy Director (Press) on 
June 27, 1962, Mr Rajendra Nath who 
had been promoted as Joint Director, 
had a lien on his former post, was not 
relevant as the third post of Deputy 
Director (Publicity Material) was 
available and to that post the respon- 
dent had acquired, a right at the end of 
three years from June 27, 1962. As 
he had become a permanent employee 
of the Government, the termination 
of his sevices was in violation of Ati- 
cle 311 (2) of the Constitution. 


43. Regarding the claim of the 
respondent that his appointment to 
the post of State Press Liaison Off- 
cer is conterminous with the existence 
of the post, the High Court is of the 
view that as the post itself was being 
renewed from year to year, the res- 
pondent can, at the most be held en- 
titled to continue in that post till 
February 28, 1969. According to the 
High Court the State has no power to 
terminate the services of the respon- 
dent, when the post was still in: exis- 
tence. 


44. For the above reasons, the 
High Court quashed the order dated 
October 31,. 1968. 

45. From the facts stated 
above, as well as the findings of the 
High Court, the following questions 
arises for consideration in the appeal: 
(1) whether the impugned order is 
vitiated by mala fides; (2) whether the 
respondent became a permanent 
Government servant on his appoint- 
ment as Deputy Director (Press) with 
effect from June 27, 1962 on the ex- 

piry of three years, namely, June 27, 
1965; and (3) the nature of the right 
that the respondent had as State 
Press Liaison Officer. 

46. We are aware that if once 
the respondent is able to establish that 
the impugned order is vitiated by 
mala fides, on the part of the second 
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‘and the third appellants, no further 
question will arise. Therefore, though 
the finding of mala fides is in favour of 
the appellants, we permitted Mr. 
Ramamurthy, learned counsel for the 
respondent, to canvass the correctness 
of the finding recorded against his 
client on this question by the High 
Court. Though we are not satisfied 
with the approach made by the High 
Court in dealing with the allegation of 
mala fides made by the respondent, 
ultimately, after going through the 
entire materials placed before us and 
after hearing the contentions of the 
Jearned counsel on both sides, we are 
of the opinion that the conclusion 
arrived at by the High Court is correct. 
It is not possible to accept the plea of 
the respondent that the impugned order 


has been passed mala fides by the second. 


appellant, in collusion with or in colla- 
boration with the third appellant. Nor 
are we satisfied that the said order has 
been passed by the second appellant, 
actuated by malice and illwill against 
the respondent. But we must say 
that the record does show that certain 
_ Incidents have happened, which must 
have resulted in some misunderstand- 
ing between the respondent on the one 
hand, and the Chief Minister and the 
third ‘appellant on the other. Certain 
incidents have been placed on record 
which will show that the respondent 
may have incurred the displeasure of 
the second appellant. But that circum- 
stance, by itself, cannot lead to the 
conclusion that the impugned order 
has been passed mala fide. 


47. Why we are saying that 
the approach made by the High Court 
in this regard in considering the alle- 
gation of mala fides isnot properis that 
the High Court has taken each allega- 
tion by itself and has held that it is 
not sufficient to establish mala fides. 
The proper approach should have 

‘(been to consider all the allegations to- 
gether and find out whether those al- 
legations have been made out and 
whether those allegations when esta- 
blished, are sufficient to prove malice 
or ill-will on the part of the official 
concerned, and whether the impugned 
order is the result of such malice 
or ill-wilk We are emphasising 
this aspect because in certain cases 
even a single allegation, if esta- 
blished, ‘will be so serious as to lead 
to an inference of mala fides. But, in 
certain cases each individual allega- 
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tion, treated separately, may not lead 
to an inference of mala fides; but 
when all the allegations are taken to- 
gether and found to be established, 
then the inference to be drawn from 
those established facts may lead to the 
conclusion that an order has been pass- 
ed mala fide, out of personal ill-will 
or malice. The incidents, referred: to 
by the respondent, due to which the 
Chief Minister is alleged to have acted 
mala fide, in passing the impugned 
order, in our opinion, taken individual- 
ly or collectively, cannot lead to the 
conclusion that the order has been 
passed out of malice or ill-will Even 
accepting that the incidents took place 
in the manner alleged by him, it is not 
possible to hold that the Chief Minister 
has acted with malice when passing 
the impugned order. The allegations 
made by the respondent, as well as the 
denial of those allegations by the Chief 
Minister and the third appellant are 
dealt with by us in the later part of 
the judgment. A 

48. We have already referred 
to the fact that the respondent had 
made four allegations against the Chief 
Minister, on the basis of which he al- 
leged that the impugned order had 
been passed mala fide. We have also 
referred to the fact that the fourth 
incident related to the non-publica- 
tion of the declaration made by the 
Congress President Sri Nijalingappa 
on October 31, 1968. The respondent’s 
allegation was that the Chief Minister 
was anxious that the statement made 
by Sri Nijalingappa regarding his sup- 
port to the Mini headed by the 
second appellant should be published 
in all the daily newspapers in Delhi on 
the morning of October 31, 1968, itself . 
and when the news item was not so: 
published, he got annoyed. It is the 
further case of the respondent that in 
view of the fact that the Chief Minis- 
ter was very much annoyed, he rushed 
to Chandigarh and had the order of 
termination passed forthwith. So f 
as this is concerned, the Chief Minis- 
ter’s statement that he had already 
taken the decision to terminate the 
services of the respondent on October 
29, 1968, has been accepted by the High 
Court. If so, the incident mentioned 
above, which took place later, even if 
true, could not have influenced the 
Chief Minister. 


49. . We will now refer to the 
three other allegations made by the 
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respondent against the Chief Minister. 
The first allegation was that he had 


incurred the displeasure of the Chief 
Minister in connection with a Press 
Conference the Chief Minister had in 
Delhi after assuming office. In that 
conference, according to the respon- 
dent, the Chief Minister made a state- 
ment that personally he was not con- 
vinced that the interest of the State of 
Haryana required inclusion of Chandi- 
garh in that State. The respondent ap- 
pears to have suggested that such a 
statement should not appear in the 
Press, as it will have very serious poli- 
tical repercussions. The second ‘appel- 
Tant, though he resented the: advice of 
the respondent, agreed to have that 
observation to be deleted by the Press 


correspondent. This incident took place. 


sometime in early June, 1968. The 
Chief Minister has denied this incident. 
The second cause for unpleasantness 
of the Chief Minister, according to the 
respondent, arose on his close associa- 
tion with Mr. G. L. Nanda. According 


‘to the respondent, the Chief Minister 


had told him, after assuming office 
that Mr. G. L. Nanda is his Guru and 
that he should act in Delhi according 
to Mr. Nanda’s advice. But, later” on 
by about August, 1968, the relationship 
between Mr. Nanda and the Chief 
Minister became strained, but the res- 
pondent, however, was friendly with 
Mr. Nanda. This association with Mr. 
Nanda was resented by the Chief 
The Chief Minister has 
stated that he had always held Mr. 
Nanda in high esteem and that he had 
no occasion to become unfriendly with 
Mr. Nanda in his personal relation- 
ship. He has further stated that he 
had no occasion to find fault with the 
respondent for being friendly with Mr. 
third allegation made 
against the Chief Minister was that on 
or about June 25, 1968, the Chief 
Minister had a talk with him from 
Srinagar on telephone and the former 
desired an appointment for him with 
the Editors of the Statesman and the 
Times of India, New Delhi, in order to 
explain to them that their correspon- 
dents at Chandigarh were not very 
friendly to the Government, headed 
by him. According to the respondent, 
he requested the Chief Minister not to 
adopt this course as it will only irri- 
tate the Press. The Chief Minister got 
annoyed and ended the conversation 
abruptly saying “do as you like”. The 


„ter for 
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Chief Minister has denied having had 
any such talk on the telephone with the 
respondent. The respondent, no doubt, 
made an application to the High Court 
for having the necessary records pro- 
duced from the Telephone Department 
and also to summon the Chief Minis- 
cross-examination. We have 
gone through the application. Accord- 
ing to the averments made in the said 
application, the respondent wanted to 
cross-examine the Chief Minister, not 
only about the telephone conversation 
but also on other matters. However, 
the High Court did not consider it 
necessary to order that application as 
in its opinion the allegations were not 
such, even if true, to make out a case 
of mala fides. 

50. From the above three inci- 
dents, the respondent desires the Court 

draw an allegation of mala fides 
against the Chief Minister. 

51. Mr. Ramamurthy, learned 
counsel for the respondent, very stre- 


- nuously pressed that these allegations, 


which have been accepted by the 
High Court though in a qualified 
manner as true, taken along with 
the remarks made by the Chief Minis- 
ter in the note file, will clearly show 
that he has acted mala fide. So far as 
the note file is concerned, that is be- 
ing discussed a little more elaborately 
when we deal with the allegation of 
mala fide against the third appellant. 
But in the note file, the Chief Minis- 
ter has, no doubt, expressed his views 
about the quality of the work turned 
out by the respondent, which he as 
Chief Minister was certainly entitled 
to do, in his official capacity. 

52. So far as the three inci- 
dents, referred to above, are concern- 
ed, in our opinion, none of them, either 
considered separately or all of them 
considered cumulatively, will establish 
any personal prejudice or malice on 
the part of the Chief Minister against 
the respondent. The last incident 
referred to above is the telephone talk 
stated to have taken place on June 
23, 1968 but the order terminating the 
services of the respondent was passed 
only on October 31, 1968, in respect of 
which the decision was taken on Octo- 
ber 29, 1968. We are satisfied that the 
plea of mala fides alleged by the res- 
pondent against the Chief Minister has 
not been made out by the respondent. 


53. So far as the third appel- 
lant is concerned, the position of the 
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respondent is still worse. The res- 
pondent does not allege any personal 
ill will against him. His allegation is 
that the third appellant was taking 
’ decision against him so as to conform to 
the opinion formed by the Chief Minis- 
ter out of prejudice against the res- 
pondent. As we have already pointed 
out that the respondent has referred 
to only one incident and that related 
to the displeasure alleged to have been 
shown by the third appellant at the 
time of passing the Travelling Allow- 
ance bills of the respondent. Accord- 
ing to the respondent, the third appel- 
lant did not like the manner in which 
he answered some of the queries relat- 
ing to the bills and-therefore he ini- 
tiated a note on October 24, 1968, on 
the basis of which a final order termi- 
nating his services was passed by the 
Chief Minister. It was this note that 
the High Court allowed the respondent 
to inspect by its order dated February 
24, 1969. The respondent has filed a 
further affidavit and the third appel- 
lant has also denied the statements 
made by the respondent. The main 
attack against the note file titled “ter- 
mination of the services of Rajindra 
Sareen” is that when considering a 
claim made by the respondent for a 
a higher allowance, the third appellant, 
had no power to suggest the termina- 
tion of the post held by the respon- 
dent as well as the. termination of his 
services. l 


54. The third appellant has 
filed a very elaborate affidavit detail- 
ing the circumstances under which the 
note dated October 24, 1968 was pre- 
pared by him. From the various mat- 
ters referred to in his affidavit, it is 
clear that the Public Service Commis- 
sion had raised objections to the ap- 
pointment of the respondent as Deputy 
Director (Press) and the Public Ac- 
counts Committee had also criticised 
the Government for appointing the 
respondent to the said post. The 
Public Accounts Committee had again 
desired the Government to give a ful- 
ler explanation regarding the circum- 
stances under which the respondent 
was appointed as Deputy Director as 
also in respect of the various benefits 
granted to him. Therefore, when a 
claim was made by the respondent for 
a higher allowance, the third appellant, 
who was then the Head of the Depart- 
ment, had been directed to look into 
all these matters for the guidance of 
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the Government. It was under those 
circumstances that the third appellant 
had prepared the note dated October: 
24, 1968. Any observations made in the 
note by the third appellant, who was 
the Head of the Department or thei 
Chief Minister regarding their views 
about the performance of the respon~ 
dent, in the post held by him, were all 
within their powers and jurisdiction in 
their official capacity. Therefore, the’ 
allegation of mala fides alleged against 
the third appellant has also to be 
rejected. Unfortunately, the High 
Court has not gone into the several ag~- 
pects in the manner indicated above, 
We must also state that in coming to 
the conclusion that the plea of mala 
fides alleged by the respondent against 
the second and’ the third appellants 
cannot be accepted, we have borne in 
mind the principles laid down by this 
Court in S. Pratap Singh v. State of | 
cae (1964) 4 SCR 733 = (AIR 1964 ~ 


55. The second point that has 
to be considered relates to the claim of 
the respondent of having become a 
permanent government servant on the 
expiry of three years of his continuing 
in the post of Deputy Director (Press} 
with effect from June 27, 1962. The 
learned counsel for the State invited 
our attention to the definition of cer 
tain expressions contained in the Pun~ 
jab Civil Services Rules (hereinafter to 
be referred as the Civil Services Rules) 
which came into force from April 1, 
1955. The counsel also drew our atten~ 
tion to the provisions of Rule 10 of the 
Gazetted Service Rules and pointed out 
that when the respondent was appoint- 
ed as Deputy Director (Press) on June 
27, 1962, Rajendra Nath, who was hold« 
ing that post, had been promoted ta 
the temporary post of Joint Director . 
and Rajendra Nath had a lien on the 
post of Deputy Director (Press). There 
fore, he contended that the respondent 
cannot be considered to have been ap- 
pointed ‘against a’ permanent vacancy 
in order to attract the provisions of 
Rule 10 of the Gazetted Service Rules. 
He referred us to the pay slips issued 
by the Accountant General, describing 
the respondent as an officiating Deputy 
Director, as well as the objections that 
were being raised by the Public Ser- 
vice Commission and the Public Ac- 
counts Committee to the respondent 
being posted as Deputy Director 
(Press). The fact that in 1964 the post 
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‘o£ Deputy Director (Publicity Mate- 
ial) was made permanent will not 
entitle the respondent to invoke 
provisions of the Proviso to Rule 10 (3 
of the Gazetted Service Rules. f 

-56 Mr. Ramamurthy, learned 
counsel for the respondent, on the other 
hand, contended that under Rule 9 (b) 
of the Gazetted Service Rules, one of 
the modes of recruitment tothe post of 
Deputy Director is by transfer of a per- 
gon already in the service of the State 
or ofthe Union. Itis admitted by Mr. 
R. S. Verma that the appointment of the 
respondent to the post of Deputy Dir- 
ector (Press) was by transfer. The 
counsel pointed out that there is no 
controversy that the respondent was 
at that time already in service of the 
Government. The Government, which 
fs the appointing authority under R. 6 
of the Gazetted Service Rules, appoint- 
ed the respondent as Deputy Director 
(Press). That post was a permanent 
post and included in the cadre in Ap- 
pendix A of the Gazetted Service 
Rules, and it is a cadre post. In view 
of all the circumstances, he urged that 
the appointment of the respondent as 
Deputy Director must be considered to 
be an appointment against a permanent 
vacancy under R. 10 (1) ofthe Gazetted 
Service Rules. Even on the basis that 
Mr. Rajendra Nath had a lien on the 
post of Deputy Director (Press), he 
urged that even according to the State, 
the post of Deputy Director (Publicity 
Material) had been made permanent 
on April 1, 1964. Under the Proviso to 
Rule 10 (3) of the Gazetted Service 
Rules, the total period of probation 
cannot exceed three years, if there is 
a permanent vacancy in the post. The 
respondent had completed three years 
of service as Deputy Director (Press) 
on June 27, 1965 and as there was on 
that date a permanent post of Deputy 
Director (Publicity Material), the res- 
pondent has become a permanent mem- 
ber of the Service. 

57. We are not inclined to ac- 
cept the contentions of Mr. Ramamur- 
thy. We have already held that the 
plea of the respondent that he became 
a permanent Government servant on 
his holding the post of Deputy Direc- 
tor (Press) for three years, was raised 
more or less for the first time only 
when he filed his affidavit on July 27, 
1969. But, again as already stated, 
both parties have joined issue on this 
point and invited a decision by the 


the 
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High Court- We have also very exten- 
Sively referred earlier to the pleas set 
up by the respondent and on behalf of 
the State in the various affidavits, and, 
therefore, it is not necessary for us to 
cover the ground over again. The stand 
taken by the respondent is clear and 
that is that he has become a perma- 
nent Government servant on his com- 
pleting three years as Deputy Director 
(Press) and that claim is based on the 
Proviso to Rule 10 (3) of the Gazetted 
Service Rules. It is necessary now to 
refer to the definitions of certain ex- 
pressions contained in the Civil Ser- 
vices Rules. These Rules have been 
issued by the Governor under the Pro- 
viso to Art. 309 of the Constitution and 
rek come into force from April 1, 


58. Rule 2.9 defines “cadre” as 
the strength of a service or a part of 
a service sanctioned as a separate 
unit. Rule 2.42 defines the expression 
“Officiate” as follows: 

"2.42. Officiate. A Government 
servant officiates in a post when he 
performs the duties of a post on which 
another person holds a lien. A compe- 
tent authority may, if it thinks fit, ap- 
point a Government servant to officiate 
in a vacant post on which no other 
Government servant holds a lien.” 


59. The expression “Permanent 
post” under Rule 2.46 means: 

“A post carrying a definite rate of 
pay sanctioned without limit of time.” 

60. The expression ‘Proba~ 
tioner” is defined in Rule 2.49 as fol- 
lows: 

“Probationer means a Government 
servant employed on probation in or 
against a substantive vacancy in the 
cadre of a department. This term does 
not, however, cover a Government 
servant who holds substantively a 
permanent. post in a cadre and is mere- 
ly appointed “on probation” to another 
post.” 


61. Under the heading “Sub- 
stantive Appointment and Lien” Rule 
3.11 (c) states as follows: i 

“3-11 (c) A Government servant 
cannot be appointed substantively to a 
post on which another Government ser- 
vant holds a lien.” 


62 Rule 3.14 gives power to a 
Competent authority to suspend the 
lien of a Government servant on a 
permanent post in the circumstances 
mentioned therein. 
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63. Now coming to the Gazett- 
ed Service Rules, they have also been 
framed by the Governor under the 
Proviso to Art. 309 of the Constitution. 
They have been framed for regulating 
the recruitment and conditions of ser- 
vice of persons appointed to the Pun- 
jab Public Relations Department 
(Gazetted) Service. 

64. Rule 2, defines the expres- 
sion “Direct Appointment” as follows: 

“Direct appointment” means an 
appointment made otherwise than by 
promotion within the Service or by 
transfer of any official already in the 
service of the Government of a State 
or of the Union”. -~ 

65. Clause (c) defines “Ser- 
vice” as the Punjab Publie Relations 
Department (Gazetted) Service. 

66. Part O deals with the Posts 
and Qualifications. Rule 3 dealing with 
the number and character of posts is 
as follows: 

*(3) Number and Character of 
* posts: The Service shall comprise the 
‘ posts shown in Appendix ‘A’ to these 
rules: Provided that nothing in these 
rules shall affect the right of Govern- 
ment to make additions to or reduc- 
tions in the number of such posts whe- 
ther permanently or temporarily.” 

67. Appendix. ‘A’ referred to 
in the said Rules enumerates various 
posts. The post of , Deputy Directors 
(Press) and Deputy Director (Field) are 
included in the said Appendix. But it 
must be noted that under Rule 3 the 
right of the Government to make ad- 
ditions or reduction in the number of 
posts, enumerated in Appendix ‘A’ 
whether permanently or temporarily 
is preserved. 

68. Part OT deals with “Ap- 
pointment”. Rule 6 provides that all 
appointments to posts in the Service 


shall be made by the Government.. 


Rule 8 deals with qualifications of per- 
sons recruited to the Service by direct 
appointment. Rule 9 deals with the 
method of recruitment and cl. (b) deals 
with recruitment in the case of Deputy 
Directors. In this case we have already 


mentioned that Mr. R. S. Verma, in 


his affidavit has accepted that the res- 
pondent was appointed to the post of 
Deputy Director (Press) by transfer. 
Rule 10 on which very strong reliance 
has been placed on behalf of the res- 
pondent is as follows: 

(10) Probation. — (1) Members of 
the Service, who are appointed against 


ALR 


permanent vacancies, shall, on ap~ 
pointment to any post in the Service, 
remain on probation for a period of. 
two years in the case of members re- 
cruited by direct appointment, and one 
year in the case of members recruited 
otherwise: 

Provided that the period of Sers 
vice spent on deputation or on a corm 
responding or a higher..post may be. 
allowed to count towards the period 
of probation fixed under this rule. 

(2) If the work or conduct of 
member during his period of proba} 
tion is, in the opinion of appointing 
authority, not satisfactory, the appoint- 
ing authority may dispense with his 
services or revert him to his formen 
post if he has been recruited others 
wise than by direct appointment. 

(3) On the completion of the period 
of ‘probation of any member the ap- 
pointing authority may confirm such 
member in his appointment or, if his 
work and conduct have, in the opinion 
of the appointing authority, not been 
satisfactory, dispense with his services 
or revert him to his former post if he 
has been recruited otherwise than by 
direct appointment or extend the 
period of probation and thereafter pass 
such orders as it could have passed on 


. the expiry of the original period. of 


probation. 

Provided that the total period off 
probation including extensions, if any, 
shall not extend three years if there ig 
a-permanent vacancy against which 
such member can be confirmed.” 


69. There is no controversy 
that the post of Deputy Director 
(Press) is a permanent cadre post. The 
respondent was an officer on Special 
Duty from September 20, 1960 to June 
26, 1962. On June 6, 1962, the respon- 
dent, who was an officer on Speciak 
Duty was posted by way of transfer ag 
Deputy Director (Press) .Chandigarh 
in place of Mr. Rajendra.Nath. By the 
same order Mr. Rajendra Nath, who 
was then Deputy Director (Press) was 
posted by way of transfer as State 
Press Liaison Officer, Delhi. On June 
21, 1962 the Government created one 
post of Joint Director in the Publie 
Relations and Tourism Department at 
New Delhi till February 28, 1963. The 
same order directed that the post of 
State Press Liaison Officer, New Delhi, 
shall be held in abeyance. On July 
30, 1962 the Governor passed an order 
appointing the respondent as Deputy 
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Director (Press) with effect from June 
27, 1962. By the same order Mr. 
Rajendra Nath, who was then holding 
the post of Deputy Director (Press) 
was appointed as Joint Director, Public 
Relations Department, Delhi, which 
post was created temporarily by order 
dated June 21, 1962. 


70. The third appellant as well 
as Mr. R. S. Verma have both stated 
in their affidavits, referred to earlier, 
that Mr. Rajendra Nath when he was 
promoted to the temporary’ post of 
Joint Director at New Delhi, had his 
lien on his permanent post, namely, 
Deputy Director (Press). This state- 
ment has not been contradicted by the 


respondent. On the other hand, the - 


stand taken by him is that in spite of 
Mr. Rajendra Nath having a lien on 
the post, he has become a permanent 


- Government servant when he held the 


post of Deputy Director (Press) conti- 


nuously for three years, especially 


when there was another permanent 
post of Deputy Director (Publicity 
Material). There is no controversy that 
the post of State Press Liaison Officer, 
New Delhi, was kept in abeyance from 
June_27, 1962 to June 14, 1966, cor- 
responding to the period when the 
respondent was Deputy Director 
(Press). The post of Joint Director, 
created temporarily by order dated 
June 21, 1962 was made permanent 
only in September, 1968. On August 8, 
1962 the Governor again passed an 
order that the three posts of Deputy 
Director (Press), Deputy Director 
(Field) and Deputy Director (Publicity 
Material) and certain other posts men- 
tioned therein, are inter-chargeable. 
But the post of Deputy Director (Publi- 
city Material) was only a temporary 
post’ when the respondent was appoint- 
ed as Deputy Director (Press); and it 
was made permanent only on April 1, 
1964. But Mr. Rajendra Nath continu- 
ed to have his lien on the post of De- 
puty Director (Press) till September, 
1968 when the post of Joint Director 
was made permanent. Admittedly, 
there is no order passed by the com- 
petent authority suspending the lien 
of Mr. Rajendra Nath under Rule 3.14 
of the Civil Services Rules. Under 
Rule 3.11 (c) of the Civil Services 
Rules, a Government servant cannot 
be appointed substantively to a post 
on which another Government servant 
holds a lien. Therefore, on the date 
when the respondent was appointed as 
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Deputy Director (Press), he could not 
have been appointed to that post sub- 
stantively as Mr. Rajendra Nath was 
having a lien on the said post. 

71. There is no controversy 


. that with effect from April 1, 1964 the 


post of Deputy Director (Publicity 
Material) was made permanent. It is 
no doubt true that the respondent had 
completed three years of service as 
Deputy Director (Press) on June 27, 
1965 having been appointed to that 


- post on June 27, 1962. It is also true 


that he continued to hold the said post 
till June 14, 1966. The question is 
whether in view of these circumstances 
the respondent can . claim the benefit 
of the Proviso to Rule 10 (3) of the 
Gazetted Service Rules. It may also 
be mentioned at this stage that several 
Ppayslips issued by the Accountant 
General have described the respondent 
as Officiating Deputy Director (Press). 
Under Rule 2.42 of the Civil Services 
Rules- we have already pointed out 
that a Government servant officiates 
in a post when he performs the duties 
of a post on which another person 
holds a lien. Therefore, considering 
the appointment of the respondent as 
Deputy Director (Press) having due 
regard to Rules 2.42, 3.11 (c) and 3.14 
prima facie, itis difficult to hold that 
the respondent was appointed against 
a permanent vacancy in the post of 
Deputy Director (Press). In the first 
place, he could not have been appoint- 
ed substantively as Mr. Rajendra Nath 
had a lien on the said post. 
The various payslips which are on 
record also lead to the conclusion that 
the respondent’s appointment must 
have been on officiating basis, as de- 
fined under Rule 2.42 of the Civil Ser- 
vices Rules. 

72. It is also to be noted that 
the Public Service Commission raised 
objections to the posting of the respon- 
dent as.Deputy Director (Press). Those 
objections are contained in the letters 
dated 16-1-1963, May 22, 1963 and 
February 10, 1965 of the Public Ser- 
vice Commission. It is also on record 
that the Public Accounts Committee 
also raised very serious objections to’ 
the respondent being posted as Deputy 
Director (Press). Notwithstanding, 
these objections, the Government no 
doubt did continue him in that post for 
over four years. 

73. All the above circumstan~ 
ces are against the contention of the 











1022 S. C. [Prs. 73-77] State of Haryana v. Rajendra (Vaidialingam J.) 


respondent of his having been appoint- 
ed against a permanent 


74. Then the question is whe- 
ther the Proviso to Rule 10 (3) of the 
Gazetted Service Rules makes him a 
permanent Government servant, on 
the expiry of three years of his ser- 
vice as Deputy Director (Press). The 
essential requisite for the applicability 
of Rule 10 is that a person must have 
been appointed against a permanént 
vacancy. If once a person is appointed 
against a permanent vacancy, he has 
to be on probation for two years, if he 
has been recruited by direct appoint- 
ment and for one year if he has been 
recruited otherwise. The very connota- 
tion of the expression “Probationer” de- 
fined in R. 2.49 of Civil Services Rules 
clearly indicates that the person is em- 
ployed in or against a substantive va- 
cancy in the cadre of a Department. 
Under sub-rule (2), of Rule 10, the ap- 
pointing authority has got the right to 
dispense with the services of the offi- 
cer or to revert him to his former post, 
as the case may be, if the officer’s 
work, during the period of probation 
is not satisfactory. Under sub-rule (3) 
when an officer. has completed his 
period of probation, the appointing au~ 
thority has to confirm the said officer 
fn his appointment. But if his work 
and conduct are not satisfactory, his 
services have to be dispensed with, or 
he has to be reverted to his former 
post, if he has been recruited other- 
wise than by direct appointment. 
Under this sub-rule the appointing au- 
thority has also power to extend the 
period of probation. The point to be 
noted is that under sub-rule (1), an offi- 
cer appointed against a permanent 
vacancy, remains on probation for a 
period of two years, or one year, 
depending upon the manner of recruit- 
ment. No special order stating that 
he is on: probation need be passed. But 
when we come to the stage of sub- 
rule 3, the appointing authority on 
completion of.probation has to con- 
firm the officer in his appointment or 
extend the period of probation. If the 
period of probation is extended, under 
sub-rule (3), it is needless to state that 
there must be an order to that effect 
by the appointing authority. í 


15. In the case of the respon- 
dent no order of the appointing au- 
thority, which in this case is the Govern- 
ment, extending his probation or con- 
firming his appointment has been 


~ 
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passed, though he has been allowed to 


continue in the said post. The Proviso 
to sub-rule (3)of R.10 of the Gazetted 
Service Rules, ill have to be un- 
derstood in the context in which 
it appears in Rule 10. Sub-rule (4) 
refers to an appointment against a 
Permanent vacancy; similarly, the Pro- 
viso states that the total period of pro- 
bation including extension shall not ` 
exceed three years “if there is a 
permanent vacancy.” against which 
such member can be confirmed. In 
our opinion, unless under sub- 
rule (1), the respondent has been 
appointed against a permanent va- 
cancy, as Deputy Director (Press) 
he is not entitled to claim the benefit 
of the Proviso. The effect of the Pro- 
viso is that an officer cannot indefini- 
tely occupy a post on probation. It 
puts the upper limit of the period o 
probation as three years. It only 
means that the appointing authority, 
if it does not dispense with the services 
or revert him to his former post under 
sub-rule (3), cannot continue to keep 
the officer on probation beyond a 
period of three years. On the other 
hand, if the officer had been appoint- 
ed in a permanent post against a sub- 
Stantive vacancy and if he has com- 
pleted the initial period of probation 
or the period of probation upto the 
maximum of three years, the infer- 
ence is that he bécomes a permanent 
member of the Service. 


16. In the case before us, as 
the respondent cannot be considered 
to have been appointed in 1962 against 
a permanent vacancy to the post of 
Deputy Director (Press) which was no 
doubt a permanent post, and as he has 
been working only in an officiatin: 
capacity in that post, the question of 
extending his probation or confirming 


- him under Rule 10 of the Gazetted 


Service Rules does not arise and, if so, 
the question of calculating the total 
period of probation of three years, 


which is necessary for the application 


of the Proviso does not and cannot 
arise. 


17. Mr. Ramamurthy, however, 
placed considerable reliance on the 
expression “if there is a permanent 
vacancy against which such member 
can be confirmed” occurri in the 
Proviso to Rule 10 (3) and urged that 
on June 27, 1965 when he had com- 
pleted three years of service as De- 
puty Director (Press), there was a third 
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permanent post of Deputy Director 
(Publicity Material) in which he could 
have been confirmed and therefore, by 
virtue of the Proviso to Rule 10 (3), 
the respondent has acquired the status 
of a permanent Government Servant. 


78. There is a fallacy underly- 
ing the contention of Mr. Ramamurthy. 
The Proviso spéaks of the total period 
of probation and we have. already 
pointed out that there is no question of 
the respondent being on probation 
when he held the post of Deputy Direc- 
tor (Press) on a purely officiating 
basis. Before we come to the stage 
of the Proviso, the respondent will 
have to satisfy the requirement of sub- 
rules (1) and (3). We have already 
pointed out that he does not satisfy 
those requirements. Mr. Rama- 
murthy’s contention is accepted, we 
will presently show, that the position 
will become very anomalous. We will 
assume that there was only one post of 
Deputy Director (Press). In the said 
post to which the respondent was ap- 
pointed, namely, Deputy Director 
(Press), the previous incumbent Mr. 
Rajendra Nath had admittedly a lien 
The post of Joint Director, to which 
Mr. Rajendra Nath had been promoted 
was a temporary post extending from 
year to year and confirmed only in the 
_{year 1968. Therefore, from June 27, 
1962 till 1968 Mr. Rajendra Nath had 
a lien on the post of Deputy Director 
(Press). The respondent had admitted- 
ly been in the said post from June 27, 
1962 till June 14, 1966. 

79. On the basis of Mr. Rama- 
murthy’s contention, on the expiry of 
three years from June 27, 1962, he 
must be considered to be a permanent 
Deputy Director (Press), which means 
Mr. Rajendra Nath will have no post 
to which he can come back, if the 
Joint Director’s post is not extended. 
This is one anomaly. Again, if the res- 
pondent’s services are considered to be 
satisfactory, even at the expiry of one 
year of probation, then under sub- 
rule (3), the appointing authority has 
no option but to confirm the respon- 
dent in the post of Deputy Director 
(Press). Even in such a case Mr. Rajen- 
dra Nath will have no post to which 
he can come back, if the post of Joint 
Director is abolished. “We are only 
pointing out these anomalies to show 
that the construction to be placed on 
the Proviso must be having due regard 
to the object of Rule 10. That object, 
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in our opinion, will not be served by 
placing the interpretation on the Pro- 
viso as contended by Mr. Ramamurthy. 

80. Mr. Ramamurthy, however, 
relied on the decision of this Court in 
State of Punjab v. Dharam Singh, 
(1968) 3 SCR 1 = (AIR 1968 SC 1210), 
in support of his contention that by 
virtue of the Proviso to Rule 10 (3) of 
the Gazetted Service Rules, it should 
be presumed that the Government has 
confirmed the respondent as Deputy 
Director with effect from June 27, 
1965. In our opinion, the said decision 
does not assist the respondent. In the 
above decision this Court had to con- 
sider Rule 6 of the Punjab Educational 
Service (Provincialised Cadre) Class 
Ll Rules, 1961. The rule has been quo- 
ted therein. Apart from the fact that 
rule 6 construed therein is differently 
worded the High Court in that case 
had found that the officers concerned 
were officiating in permanent posts 
against permanent vacancies as con- 
templated by sub-rules (1) and (2) of 
Rule 6 therein. It was further found 
by the High Court that the officers 
therein had completed their three years 
period of probation and therefore they 
must be deemed to have been confirm- 
ed in their appointment. The State 
contested the decision of the High 
Court on the ground that the officers 
cannot claim permanency, as no orders 
of confirmation had been passed by 
the appointing authority. 


81. This Court after a consi- 
deration of the rules as well as the 
finding recorded by the High Court 
rejected this contention of the State 
and dismissed the appeal. The position 
of the respondent before us is entire~ 
ly different. There was no substantive 
vacancy of Deputy Director (Press) 
when the respondent was appointed in 
1962. We have also referred to the 
relevant provisions in the Civil 
Services Rules and the Gazetted Ser- 


vice Rules. In fact the Government 
could not have appointed the res- 
pondent against a permanent 


vacancy, in view of the fact that Mr. 
Rejendra Nath was having a lien on 
the post and so long as he had that 
lien there was no substantive vacancy 
in the post of Deputy Director. The 
circumstance that with effect from 
April 1, 1964 the post of Deputy 
Director (Publicity Material) was made 
permanent will not help the respon- 
dent as he has not been at all ap- 
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pointed in the first instance against a 
permanent vacancy. 


82. In the view that we take 
about the Proviso to Rule 10 (3) of 
the . Gazetted Service Rules, we do 
not think it necessary to refer to the 
decisions in Commissioner of Income- 
tax, Mysore v. Indo Mercantile Bank 
Ltd., (1959) Suppl 2 SCR 256 = 
(ATR 1959 SC 713), Tahsildar Singh v. 
State of Uttar Pradesh, (1959) Suppl 
2 SCR 875 = (AIR 1959 SC 1012), 
State of Madhya. Pradesh v. Lal 
Bhargavendra Singh, (1966) 2 SCR 56 
= (AIR 1966 SC 704) cited by Mr. 
Tarkunde regarding the principles to 
be borne in mind in construing a 
proviso in a statute. Mr. Tarkunde drew 
our attention to a decision of the 
Punjab High Court in Dr. Deep Kaur 
v. State of Punjab, (1967) 1 Serv LR 
34 = (AIR 1967 Punj 213). The High 
Court in the said decision had to con- 
sider Rule 7 of the Punjab Civil 
Medical Services, ‘Class II (Recruit- 
ment and Conditions of Service) Rules 
1943. One of the contentions taken be- 
fore the High Court was that the offi- 
‘cer concerned should be considered to 
have been automatically confirmed 
after the expiry of the period of three 
years. On a consideration of the rele- 
vant rules, the learned Judges have 
held that it is only a person who is 
appointed against a permanent vacancy 
would get automatically confirmed 
after completion of probation of three 
years. It is not necessary for us to con- 
sider this - decision any further as the 
rules construed by the learned Judges 
were different. It is only necessary 
to note that the learned Judges have 
Teferred to the decision of the High 
Court, which is now under appeal be- 
fore us as supporting the contention 
of the officer and the learned Judges 
have noted that the appeal is pending 
in this Court. 

83. Mr. Ramamurthy, on the 
other hand, referred us to the decision 
of the Punjab and Haryana High 
Court reported in Devi Shanker 
Parbhakar v. State of Haryana, (1971) 
73 Punj LR 644 and urged that the 
construction that he wants us to place 
on the Proviso to Rule 10 (3) has been 
adopted by the High Court. We have 
gone through the said decision. From 
the facts it is seen that the officer was 

appointed in a substantive vacancy in 
a permanent post on probation for 
one year on October 6, 1960. The 
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period of probation of one year ended 
on October 6, 1961. He was continu- 
ed in the post till he was reverted in 
1969. The officer challenged the order 
of reversion on the ground that -after 
he had completed the period of pro- 
bation and has continued in service 
for more than three years in a per- 
manent vacancy and in a permanent 
post, he should be considered as a 
permanent’ employee of the Govern- 
ment under the Proviso to Rule 10 (3) 


of the Gazetted Service’ Rules. The- 


State contended that as no order of 
confirmation was passed, the Govern- 
ment servant was not entitled to 
claim permanency in the post. In that 


connection the High Court has refer~- 


red with approval to the decision of the 
High Court, under appeal before us. 
The facts of the decision of the High 
Court, referred to above, are entirely 
different from the facts in the appeal: 
before us. If the Respondent officer 
had been appointed in a substantive 
vacancy in a permanent post, and if he 
had been continued for over three 
years, quite naturally he will be en- 
titled to claim the benefit of the Pro- 
viso to Rule 10 (3). ; 

84. Therefore, the view of the 
High Court that as there was a per- 
manent post of Deputy Director (Publi- 
city Material) at the material time, 


the respondent had become a per-|. 


manent Deputy Director under the 
Proviso in Rule 10 (3) of the Gazetted 
Service Rules, with effect from June 
27, 1965 cannot be sustained. 


85. The third. point that arises 
for consideration is whether the res- 
pae appointment as State 

Press Liaison Officer is conterminous 
with the continuance of the said post- 
We have already referred in extenso 
to the case of the parties regarding 
this post. By order dated June 28, 
1957 the Governor of Punjab created 
the post of State Press Liaison Officer at 
Delhi with effect from June 22, 1957 till 
February 28, 1958 in the Public Rela- 
tions. Department, Punjab. The said 
order also appoints the respondent to 
the said post. On August 1, 1957 a 
notification was issued by the State 
Government regarding the appoint- 
ment, posting and transfer of officers. 
By virtue of that order, the Governor 
of Punjab appointed the respondent as 
State Press Liaison Officer at Delhi in 
the Public Relations Department. The 
said order also states that the respon- 
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dent has already assumed charge of 
his duties with effect from June 22, 
1957. Originally, in the writ petition 
the respondent had claimed to his 
having become a permanent Govern- 
ment servant more or less exclusively 
on the basis of his having been in ser- 
vice for over 11 years. In connection 


with the post of State Press Liaison - 


Officer, he later on filed a copy of 
the gazette notification dated July 11, 
1962 in and by which a new Service 
fs said to have been created and in 
which the post of State Press Liaison 
Officer was included as a cadre post- 
He had also filed along with his aff- 
davit dated February 19, 1969, a copy 
of the said notification. On behalf of 
the State, the third appellant had filed 
an affidavit to the effect that the post 
of State Press Liaison Officer was a 
temporary one. But it was admitted 
by the third appellant that the said 
post was held in abeyance from 
June 27, 1962 to June 14, 1966, during 
which period the respondent was 
functioning as Deputy Director 
(Press). 
the third appellant that the post of 
State Press Liaison Officer was again 
revived and the respondent was posted 
Pe AROSE PERSEE ro ee 15, 
66. 


86. In view of the different 
stand taken, regarding the nature of 
the post of State Press Liaison Officer, 
the High Court passed an order on 
July 21, 1969 requiring the parties, in- 
cluding the then Chief Secretary, to 
file affidavits regarding the nature 
of the post of State Press Liaison 
Officer. The various affidavits were 
filed by the respondent as the officers 
of the State filed affidavits pleading 
that the notification dated July 11, 
1962 did not create any new Service, 
nor did the said notification make the 
post of State Press Liaison.Officer a 
cadre post. We may also refer to the 
notification dated July 11, 1962, 
which is as follows: 

ii Dated Chandigarh, 
the July 11, 1962. 


No. 6244-IPP-62. 


The Governor of Punjab is pleas- 
ed to accord sanction to the creation 
of the Punjab ‘Public Relations Ser- 
vice’ and to include therein the fol- 
lowing posts after classifying them 
into Classes I and II as mentioned below 
1972 SC./65 V G—35 





It has also been admitted by © 
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S. No. Name of Class of 
the Post Service 
4. State Press Liaison 0 
Officer : 
n 
87. On June 24, 1966 the 


Government transferred the respon- 
dent from the post of Deputy Director 
(Press) as State Press Liaison Officer 
with effect from June 14, 1966 “con- 
sequent upon the revival of the State 
Press Liaison Officer, Delhi”. 


, 88. The stand taken by the 
Chief Secretary and the various Offi- 
cers who filed affidavits in pursuance 
of the order dated July 21, 1969 was 
that the notification dated July 11, 1962 
did not create a new service and did not 
make the post of State Press Liaison 
Officer a cadre post. But it is seen 
that during the course of arguments 
before the High Court the State aban- 
doned its initial stand that the post 
of State Press Liaison Officer has not 
become a cadre post as per notification 
dated July 11, 1962. On the other 
hand it is recorded in the judgment 
that the State conceded that on and 
from July 11, 1962 the post of State 
Press Liaison Officer had become a 
cadre post. But they contested the 
plea of the respondent that a new ser- 
vice has been created. The High Court 
has come to the conclusion that no new 
Service has been created by the said 
notification. On the other hand what 
was done by the notification was only 
to give a new name as Punjab Public 
Relations Service and the gazetted 
posts were classified in Classes I and 
I. The High Court has again remark- 
ed that the State having failed to 
prove that the post of State Press 
Liaison Officer was not a cadre post, 
it began to take a different stand that 
in any event it was not a permanent 


89. It is on the basis of the 
concession made on behalf of the 
State that- the post of State Press 
Liaison Officer has become a cadre 
post, the High Court has considered 
the claim regarding the nature of the 
right that the respondent had when 
he was holding that post. 


90. Before us Mr. Tarkunde, 
learned counsel for the appellants, at- 
tempted to argue that the statement 
in the judgment of the High Court 
that there has been either a conces- 
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sion or an abandonment of the original 
plea by the State, as recorded therein, 
is erroneous, as no such concession has 
been made nor was the original stand 
taken by the State ever abandoned. 
We are not inclined to accept this 
contention of Mr. Tarkunde. If the 
statements in the judgment of the 
High Court were not correct, one 
would have expected the appellants 
when they filed their application S. C. 
A. No. 1 of 1970 before the High Court 
for grant of certificate to have chal- 
lenged. the statements contained in the 
judgment. On the other hand there is 
only a feeble statement in the ground 
No. 3 filed before the High Court that 
in view of the stand taken by the 
Government there was no question of 
any concession nor was any statement 
_made that the post was in the cadre of 
Service. This is not the manner in 
which a statement contained in the 
judgment is to be challenged. We 
have to proceed through on the basis 
that the appellants have accepted the 
position that the post of State Press 
Liaison Officer is a cadre post. One 
of the circumstances relied on by Mr. 
Tarkunde, that there could not have 
been any such concession made by the 
State, as stated in the judgment of the 
High Court, is that the post of State 
Press Liaison Officer is not shown in 
Appendix <A of the Gazetted Service 
Rules. But it should be re- 
membered that those rulés were fram- 
ed in 1958 and it is also true that said 
post is not contained in Appendix A 
But it will be seen that under Rule 3 
of the Gazetted Service Rules, the 
right of the Government to make ad- 
ditions or reduction in the number of 
posts shown in Appendix A whether 
permanently or temporarily has been 
preserved. In this connection it is 
also to be noted that in the affidavit 
dated August 7, 1969, filed by Mr. E. N. 
Mangat Rai, the then Chief Secretary 
he'has clearly admitted that though no 
new service was created by notifica- 
tion dated July 11, 1962, nevertheless 
the said notification added certain ad- 
ditional posts to the Service. He has 
further admitted that one of the said 
additional posts was that of States 
Press Liaison Officer. 


91. In view of the above facts, 
which are on record, it is only reason- 
able to infer that in exercise of the 
power under Rule 3, the State Govern- 
ment has made an addition to the 
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cadre of the posts in Appendix A by 
including therein the post of State 
Press Liaison Officer. Therefore, there 
is nothing strange in the State having 
accepted the above position as correct 
and in the High Court bolding that 
the respondent has succeeded in esta- 
blishing that the post of State Press 
Liaison Officer was included in the 
cadre post in July 1962. 


92. But any how it is unneces- 
sary for us to pursue this matter fur- 
ther because we have to proceed on 
the basis of the concession made þe- 
fore the High Court by the State and 
recorded in the judgment. From the 
nature of the orders passed by the 


. State in respect of this post, it looks 
as if the State was specially favouring . 


the respondent by creating a post for 
him and appointing him to that post. 
Originally the post was created on 


June 28, 1957 and the respondent 
was appointed thereto. When. 
he was Deputy Director (Press) 


for all those four years, and it is ad- 
mitted that the said post was kept in 
abeyance. This is admitted by the 
third appellant in his affidavit. Even 
otherwise, the order of the Govern- 


‘ment dated June 21, 1962 creating a 


post of Joint Director itself ordered 
that the post of State Press Liaison 
Officer is to be - held in abeyance. It is 
significant to note that Mr. Rajendra 
Nath was appointed to this newly 
created post of Joint Director 
and the respondent was appointed 
as Deputy Director (Press). It was 
during this period when the respon~ 
dent was Deputy Director (Press) that 
the post of State Press Liaison Officer 
was kept in abeyance. There is no 
indication in the order dated June 28, 
1957 or in the order dated June 24, 
1966 limiting the tenure of the res- 
pondent’s appointment as State Press 
Liaison Officer. ` 


93. These are the only two 
orders that have been produced, so far 
as we could see regarding the reg- 
pondent’s appointment to the said post 
It is claimed on behalf of the appel- 
lants that the said post was being re- 
newed from the year to year and 
therefore it is a purely temporary 
post. Though no orders have been 
produced before the Court, we will 
accept their this plea that it is a tem- 
porary post continuing from year to 


year. Saey 


ta 
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94. But the point to be noted 
fs that no further orders appointing 
the respondent to the said post have 
been produced, though it is admitted 
that he was holding the said post. If 
such orders had been produced by the 
appellants, it may be possible to find 
out the exact nature of the tenure 
for which the respondent was appoint- 
ed — whether his appointment is for 
the duration of the post or whether it 
has been limited only till further 
orders or for any particular period. But 
the lack of such particulars has result- 
ed in the Court not being able to in- 
vestigate the term for which the res- 
pondent was appointed to the said 
post. 


95. The High Court has pro- 
ceeded on. the basis that inasmuch as 
the post was a temporary one and 
was being continued. from year to 
year, the respondent has a right to 
hold the post at least till February 
28, 1969 till which period admittedly 
the post had been renewed and, there- 
fore, the termination of his service on 
October 1, 1968 was illegal 


96. Mr. Tarkunde has urged 
that the appointment of the respon- 


- dent was also on a temporary basis 


and his appointment was not conter- 
minous with the continuance of the 
post. As we have already pointed out 
no orders have been placed before the 
Court regarding that aspect on behalf 
of the State. But there is a payslip 
on record dated April 22, 1968. The 
Assistant Accounts Officer has issued 
the payslip to the Treasury Officer, 
Delhi stating that the payslip issued in 
favour of the respondent, who was the 
State Press Liaison Offiecer, Haryana, 
New Delhi, on August 31, 1967 may 
be deemed as operative upto and in- 
clusive of February 28, 1969. It was no 
doubt sought to be explained on behalf 
of the appellants that this payslip has 
only been issued in a routine and formal 
manner to enable the respondent to 
draw his salary. We are not inclined 
to accept this contention of the learn- 
ed counsel. That payslip, in the 
absence of any other materials placed 
before the Court by the appellants, 
gives an indication that the respon- 
dent’s appointment as State Press 
Liaison Officer is conterminous with 
the continuance of the post. It is not 
disputed that at the time when the said 
payslip was issued, the duration of the 
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post had been extended upto Febru- 
ary 28, 1969. 


97. In view of all the above 
circumstances. it is reasonable to in- 
fer that the appointment of the res- 
pondent as State Press Liaison Officer 
is conterminous with the continuance 
of the post. No doubt, we are aware 
of the finding recorded by the High 
Court that such a claim by the res- 
pondent cannot ‘be accepted. But it 
was the duty of the appellants, who 
were urging that the respondent's 
appointment was a purely temporary 
one and that it was not for the dura- 
tion of the post, to have placed all the 
orders relating to the appointment of 
the respondent to the said post. Go- 
ing by the terms of the orders dated 
June 28, 1957 and June 24, 1966, 
there is no such indication. On the 
other hand the indications are to the 
contrary that his appointment was con- 
terminous with the continuance of the 
post subject of course to the rules re- 
garding the age of retirement and 
superannuation and the right of the 
State to take disciplinary action, 
according to law. 


98. At this stage we mav 
mention that there is on record a noti- 
fication issued by the State of Haryana 
dated April 11. 1969, regarding the sanc- 
tion accorded to the creation of a tem- 
porary post of Liaison Officer, 
Haryana at Delhi from April 1, 1969 
to February 28, 1970. That notifica- 
tion refers also to the special pay of the 
officer who is to bè appointed to the 
said post as well as his grade. But 
that order does not relate to any ap- 
pointment of any officer to the said 
post. Therefore, that notification by 
itself does not throw any light as to 
the duration of the office to be held by 
a person to be appointed to that post. 


99. Mr. Tarkunde, learned 
counsel for the appellants, then urged 
that it was wi the power of the 
State Government to terminate the 
services of the respondent under 
Rule 5.9 (b) of the Civil Services Rules- 
The High Court has held that the said 
rule does not apply. But it is not 
necessary for us to express any opin- 
ion as to the applicability or otherwise 
of the said rule. As we have already 
held that the appointment of the res- 
pondent must be considered to be 
conterminous with continuance of the 
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post of State Press Liaison Officer, it 
follows that the State had no power to 
terminate the services of the respon- 
dent when the post itself was con- 
tinuing. If any action by way of 
disciplinary proceedings was being 
taken, then the State should have com- 
plied with Article 311 (2) of the Con- 
stitution, which they have admittedly 
not done in this case. 


100. We make it clear that by 
upholding the contention of the res- 
pondent that his appointment as State 
Press Liaison Officer was for the dura- 
tion of the continuance of the said 
post, we do not intend to lay down 
any general proposition that when- 
ever an officer is appointed to a post 
he will be entitled to hold that post so 
long as the post exists. It will all de- 
pend upon particular circumstances 
of each case as well as the nature of 
the orders making the said appoint- 
ment. In the case before us, we have 
held in favour of the respondent in 
view of the . various circumstances 
mentioned earlier. > 


. 101 To conclude we accept 
the contentions of the State that the 
impugned order is not vitiated by 
mala fides and that the respondent did 
not become a permanent Government 
servant on kis appointment as Deputy 
Director (Press). But we further hold 
that in view of the circumstances of this 
case, indicated earlier, the respondent’s 
appointment as State Press Liaison 
Officer was conterminous with the con- 
tinuance of the post and as such the 
order dated October'31, 1968 termina~ 
ting the services of the respondent, 
when the post was admittedly in con~ 
tinuance, the order of termination is 
illegal. 


. 102. In the result the judg- 
ment and order of the High Court are 
‘modified to the extent indicated above 
and the appeal allowed in part. In 
other respects, the appeal is dismis- 
sed. There will be no order as to 
costs. . 


‘Appeal partly allowed. 


ey 
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AIR 1972 SUPREME COURT 1028 
(V 59 C 192) 
(From Assam & Nagaland: ILR (1966} 
18 Assam 417) 
8. M. SIKRI, C. J., J. M. SHELAT, 
I. D. DUA, S. C. ROY AND 
G. K. MITTER, JJ. 

The State of Assam and another, 
Appellants v. S. N. Sen and another, 
Respondents. : 

Civil Appeal No. 1081 of 1967, D/+ 
3-11-1971. 


Constitution of India, Article 235- 


=- Assam Judicial Service (Junior) 
Rules (1954), R. 5 (iv) — Power to 
confirm promotion of Subordinate 
Judge vests in High Court — R. 5 (iv) 
is in conflict with Article 235 and is 
unconstitutional. 

Under the provisions of the Con- 
stitution itself the power of promotion 
of. persons holding posts inferior to 
that of the District Judge is in the 
High Court. It stands to reason that 
the power to confirm such promotions 
should also be in the High Court: ILR 
(1966) 18 Assam 417, Affirmed. 

(Paras 13, 15) 

Insofar as ' Rule 5 (iv) is in con- 
flict with Article 235 of the Constitu- 
tion, it must be held to be invalid. 
AIR 1966 SC 447 and AIR 1967 SC 
903, Rel on; ILR (1966) 18 Assam 
417, Reversed. (Para 15) 

In view of the plain words of the 
first part of Article 235, the arguments 
that the power of the High Court as 
to promotion was limited, has no basis. 

: (Para 16) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 903 (V 54) = 

(1967) 1 SCR 454, State of 

Assam v. Ranga Mahammed 15 
(1966) ATR 1966 SC 447 (V 53) = 

(1966) 1.SCR 771, State of West 

Bengal v. Nripendra Nath 

Bagchi 14 

The following Judgment of the 
Court was delivered by 

ROY, J.:— This is an appeal by 
special leave against the judgment 
and order dated September 12, 1966, 


in Civil Rule No. 381 of 1965 of the 


High Court of Assam and Nagaland. 
By this judgment a Division Bench 
of the High Court allowed the peti- 
tion under Article 226 of the Constitu- 
tion filed by the respondent S. N. Sen. 
The facts shortly are as follows: 


KO/KO/F446/71/VBB/BNP. 


fi 
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f 2 Respondent No. 1 — S. N. 
Sen — was initially appointed as an 


Extra Assistant Commissioner by the 
Governor of Assam on December 21, 
1950. Thereafter he opted for judi- 
cial Service and was appointed Mun- 
sif by the Governor of Assam with 
effect from January 1, 1955. He was 
confirmed in the post of Munsiff in 
Assam Judicial Service (Junior) Grade 
U with effect from December 8, 1956. 

3. On or about- December 15, 

1961, respondent No. 1 was promoted 
to act as the Additional Sub-Judge, 
Cachar, and he took charge on Decem~ 
ber 22, 1961. The High Court of 
Assam and Nagaland confirmed the 
appointment of respondent No. 1 in 
the Judicial Service (Junior) Grade I 
with effect from March 1. 1964 against 
the post of sub-Judge No. 2 Gauhati . 
This post of sub-Judge No. 2 Gauhati, 
‘was temporary, but had. been made 
permanent. on December 31, 1963. 
This confirmation was published in the 
Assam Gazette dated May 1, 1964. 
Oo A The Accountant General of 
Assam and_ Nagaland took objection 
to this order of confirmation. It was 
alleged that such confirmation was in 
violation of Rule 5 (iv) of the Assam 
Judicial Service (Junior) Rules 1954, ` 
It was alleged that the confirmation 
could only be made by the Governor 
and not by the High Court. 

5. It appears that some corres- 
pondence went on between the High 
Court and the Accountant General- 
By letter dated Decembér 21, 1964, 
the Registrar of the High Court inform- 
ed the Accountant General that the 
Government had been moved to amend 
Rule 5 (iv) of the Assam Judicial Ser- 
vice (Junior) Rules, 1954. By a letter 
dated May 1, 1965, the State Govern- 
ment informed the High Court regret- 
ting its inability to take up the ques- 
tion of the amendment of Rule 5 (iv) 
“at this stage”. 

6. On June 15, 1965, the 
Accountant General informed the High 
Court that, as the Government had not 
amended the Rules, the order of con- 
firmation, communicated in the High 
Court’s notification dated May 1, 1964, 
was not in order. Thereupon the res- 
pondent No. 1 was informed by the 
High Court by its letter dated July 
20, 1965, that the Accountant General 
had refused to accept his confirmation. 

7. Respondent No. 1 thereupon 
filed a writ petition in the High Court. 


Sen (Roy J.) [Prs. 2-10} S.C. 1029 


on September 12, 1966, the High 
Court allowed the petition. There 
were two judgments one’ by 
Mehrotra, C. J., and the other by S. K. 
Dutta, J. The High Court refused 
certificate, but on July 21, 1967, this 
Court granted special leave to appeal. 


8. Our Constitution makes 
specific provisions for appointment of 
district judges and for recruitment of 
the persons other than the district 
Judges to the Judicial Service. It also 
makes provision for the control to be 
exercised. over the subordinate Courts. 
The three articles are as follows: ; 

Article 233 — "(1) Appointments of 
persons to be, and the posting and 
promotion of, District Judges in any 
State shall be made by the Governor 
of the State in consultation with the 
High Court exercising jurisdiction in 
relation to such State. 

(2) x x x x x 

x x" 


x x x x 

Article 234 — “Appointments of 
persons other than District Judges to 
the judicial service of a State shall be 
made by the Governor of the State in 
accordance with rules made by him in 
that behalf after consultation with 
the State Public Service Commission 
and with the High Court exercising 
jurisdiction in relation to such State.” 

Article 235. — “The control over 
District Courts and Courts subordinate 
thereto including the posting and pro- 
motion of, and the grant of leave to 
persons belonging to the judicial ser- 
vice of a State and holding any post 
inferior to the post of district Judge 
shall be vested in the High Court, but 
nothing in this article shall be con- 
strued as taking away from. any such 
person any right of appeal which he 
may have under the law regulating 
the conditions of his service or as 
authorising the High Court to deal 
with him otherwise than in accordance 
with the conditions of his service pres- - 
cribed under such law.” j 


. 9.. - As already indicated the res- 
pondent Sen was appointed to act as 
Additional Sub-Judge, Cachar and he 
took charge on December 22, 1961. 
The High Court of Assam and Naga- 
land confirmed his appointment in the 
Judicial Service (Junior) Grade I, with 
effect from March 1, 1964. 

10. Rule 5 (iv), on the basis of 


which objection was raised by the 
Accountant General, is as follows: 


x 
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“5, Appointment, probation and 
confirmation — 

(iv) when a person is appointed to 
a permanent post, he will be confirm- 
ed in his appointment at the end of the 
period of probation or extended period 
of probation. In case of the Deputy 
Registrar and Assistant Registrar of 
the High Court confirmation shall be 
made by the High Court. In other cases 
it will be made by the Governor in 
consultation with the High Court.” 

4. Dealing with it, Mehrotra, 
C. J., observed as follows: 

“It will be anomalous to hold that 
power of promotion and posting vests 
in the High Court while the power of 
confirming an Officer in the post vests 
in the Government. With regard to 
the Scheme of the Constitution and 
the Rules, it is clear that Rule 5 (iv) 
applies to the persons who are ap- 
pointed by direct recruitment to the 
post of sub-Judge and not to the per- 
sons who have been promoted. In my 
opinion, therefore, the power to con- 
firm the judicial officers who have 
been promoted vests in the High 
Court.” $ . 

12. On the other hand, S. K. 


Dutta, J., was of the view: 


“In this connection it is not neces- 
sary to examine Rule 5 (iv) of the 
Assam Judicial Service (Junior) Rules, 
1954, on which the State of Assam and 
the Accountant General, Assam. rely in. 
their contention that the Subordinate 
Judge can be confirmed in his post 
only by the Government. If the Rule 
is in conflict with any constitutional 
provision, it will be void and must be 
struck down.” 

13. Under the provisions of 
the Constitution itself the power of 
promotion of persons holding posts in- 
ferior to that of the District Judge is 
in the High Court. It stands to reason 
that the power to confirm such pro- 
motions should also be in the High 
Court. 

14. This Court has on several 
occasions expressed its views on Arti- 
cle 235 of the Constitution. In State of 
West Bengal v. Nripendra Nath Bagchi, 
(1966) 1 SCR 771 = (AIR 1966 SC 447) 
it was pointed out: 

“In the case of the Judicial Ser- 
vice subordinate to the District Judge 
the appointment has to be made by 
the Governor in accordance with the 
rules to be framed after consultation 


A-I. R. 


with the State Publie Service Com- 
mission and the High Court but the 
power of posting, promotion and grant 
of leave and the control of the Courts 
are vested in the High Court,” 


15. A year later, in State of 
Assam v. Ranga Mahammed, (1967) 1 
SCR 454 = (AIR 1967 SC 903) this 
Court again observed as follows: 


“The High Court is in the day to 

day control of Courts and knows the 
capacity for work of individuals and 
the requirements of a particular sta- 
tion or Court. The High Court is 
better suited to make transfers than a 
Minister. For however well-meaning 
a Minister may be he can never 
possess the same intimate knowledge 
of the working of the Judiciary as a 
whole and of individual Judges, as the 
High Court. He must depend on his 
department for information. The 
Chief Justice and his colleagues know > 
these matters and deal with them per- 
sonally. There is less chance of be- 
ing influenced by secretaries who may 
withhold some vital information if 
they are interested themselves. It is 
also well known that all stations are 
not similar in climate and education, 
medical and other facilities. Some are 
good stations and some arenot so good. 
There is less chance of ‘success for a 
person seeking advantage for himself 
if the Chief Justice and his colleagues 
with personal information, deal with 
the matter than when a Minister deals 
with it-on notes and information sup- 
plied by a secretary.” 
This observation was made in relation 
to a case of transfer, but it applies 
with greater force to the case of pro- 
motion. The result is that we hold that 
the power of promotion of persons 
holding posts inferior to that of the 
District Judge being in the High Court, 
the power to confirm such promotion 
is also in the High Court. We also hold 
that insofar as Rule 5 (iv) is in conflict 
with Article 235 of the Constitution, 
it must be held to be invalid. 

16. On the basis of the last part 
of Article 235, an argument was pur- 
ported to be advanced that the power 
of the High Court as to promotions 
was limited. In view of the plain words 
of the first part of this article, this 
argument has no basis. 


17. In this Court, no other 
bole was made in support of this ap- 
pe 





1972 


18. The appeal, therefore, 
fails and jis dismissed, but in the cir- 
cumstances of the case with no order 


as to costs. 
Appeal dismissed. 


AIR 1972 SUPREME COURT 1031 
(V 59 C 193) 


G. A. VAIDIALINGAM AND 
K. K. MATHEW, JJ. 


Delhi Cloth and General Mills Co., 


- Appellant v. Ludh Budh Singh, Res- 


pondent. 


Civil Appeal No. 984 of 1967, D/- 
11-1-1972. 

(A) Industrial Disputes Act (1947), 
S. 33 (1) (b) — Refusal to grant per- 
mission to management to dismiss 
workman on basis of evidence record- 
ed by the domestic tribunal whether 
justified. (Paras 38 and 39) 


- The jurisdiction of the Industrial 
Tribunal is only to satisfy itself whe- 
ther a prima facie case has been made 
out by the employer and that the 
employer has not acted mala fide and 
that the enquiry has been held in 
accordance with the principles of 
natural justice and the procedure in- 
dicated in the Standing Orders, if any. 
If once the Tribunal comes to the con- 
clusion that the management has not 
acted mala fide and that there has been 
a proper enquiry and that the con- 
clusion arrived at by the Enquiry 
Officer is a possible one on the evi- 
dence led before it, the Tribunal can- 
not substitute its own judgment for 
the judgment of the Enquiry Officer. 
though it may have come to a different 
conclusion on the evidence adduced 
before the Enquiry Officer. 

(Paras 19, 37) 

The findings of the Enquiry Off- 
cer dealing with disciplinary proceed- 
ings can be interfered with, where 
the findings are not based on legal evi- 
dence or are such as no reasonable 
person could have arrived at on the 
basis of the material before the Tri- 
bunal. (Paras 24, 25) 


A finding wodi by an Enquiry 
Officer ignoring the material admis- 
sions made by a party in favour of the 
workman, is not a question of mere 
appreciation of evidence, but really 
recording a finding contrary to the 
evidence adduced before him. 

: (Para 38) 


AP/AP/A327/72/CWM 


D. C. & G. Mills v. L. B. Singh 


S. C. 1031 


_ When allegations of misconduct 
are levelled against a person, it is the 
primary duty of the person making 
those allegations to establish the same 
and not for an accused to adduce 
negative evidence to the effect that he 
is not guilty. Thus in respect of charges 
of obstructing the mill workers and des- 
troying mill property, the Inquiry 
Officer commits mistake when he pro- 
ceeds on the basis that as the work- 
man has not adduced any evidence in 
his defence, it is not open to him to 
contend that he was not responsible 
for the acts of destruction and 
damages. (Para 38) 

Held, on facts, that the Industrial 
Tribunal was perfectly justified in 
coming to the conclusion that the 
enquiry proceedings were vitiated by 
violation of the principles of natural 
justice and that the management had 
not made outa prima facie case for 
grant of the permission to dismiss the 
workman. (Para 39) 


(B) Industrial Disputes Act (1947), 
S. 33 (1) (b) — Application under 
by management for permission to dis- 
miss workman — Principles applicable 
to proceedings stated — Application of 
management seeking permission to 
adduce additional evidence if belated. 
(Paras 60, 61, a 
(C) Industrial Disputes Act (194 
S. 10 — Reference under — Principle 
applicable to proceedings stated. 
(Para 60) 
(B+C) The principles applicable to 
the proceedings . before the Industrial 
Tribunal which have come before 
it either on a reference under Sec- 
tion 10 or by way of an application 
under Section 33 summarised in Para 60 
after discussing the various decisions 
of the Court. (Para 60} 


If the management wants to avail 
itself of the right, that it has in law, 
of adducing additional evidence, it has 
either to adduce evidence simultane- 
ously with its reliance on the domestic 
enquiry or should ask the Tribunal to 
consider the validity of the domestic 
enquiry as a preliminary issue with a 
request to grant permission to adduce 
evidence, if the decision of preliminary 
issue is against thi 


Where the management filed an 
application seeking permission to ad- 
duce evidence only after the judgment 
was reserved it must be held that the 
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application was highly belated. 
, (Para 62) 
Cases Referred: Chronological Paras 
(1972) AIR 1972 SC 136 (V 59)= 
CA No. 992. of 1967, D/- 17-9- 
1971 = 1972 Lab IC 13, State 
. Bank of India `v. R. K. Jain 43, 45, 


: 52, 58 

(1971) CA No. 982 of 1967, D/- 

17-12-1971 = 41 FJR 24 

(SC), Delhi Cloth & General 

Mills Co. v. Ganesh Dutt Á 21 
(1971) 1 Lab LJ 543 = 40 EJR 

63 (SC), Mysore Steel Works v. 

Jitender Chandra Kar 21 
(1969) AIR 1969 SC'983 (V 56)= 

(1969) 1 SCR 735, Central Bank 

of India Ltd. v. Prakash Chand ° 

Jain 24, 37 
{1965) AIR 1965 SC 1803 (V 52)= 

(1965) 3 SCR 588, Workmen of 

Motipur Sugar Factory (Pvt.) 

Ltd. v. Motipur Factory . 51, 57 
(1963) AIR 1963 SC 295 (V 50)= 

(1963) 3 SCR 461, Management 

of Ritz Theatre (P-) Ltd. v. Its 

Workmen 21, 44, 47, 56 
(1962) 3 SCR 684 = 21 FJR 

128, Bharat Sugar Mills Ltd. v. 

Shri Jai Singh 45, 55 
{1961) AIR 1961 SC 860 (V 48)= 

(1961) 3 SCR 204, Lord Krishna 

Textile Mills v. Its Workmen 23, 24 
{1961) 2 Lab LJ 644 = (1962) 3 

SCR 684, Bharat Sugar Mils 

Ltd. v. Jai Singh 21 
(1960) ATR 1960 SC 160 (V 47)= 

(1960) 1 SCR 806, Punjab Nati- 

onal Bank Ltd. v. Its Work- Ahoy 


men 
(1959) ATR 1959 SC 923 (V 46)= 
(1959) Supp 2 SCR 836, M/s. 
Sasa Musa Sugar. Works (P.) 
Ltd. v. Shobrati Khan 51 
(1959) AIR 1959 SC 1111 (V 46)= 
(1960) 1 SCR 32, Phulbari Tea 
Estate v. Its Workmen 51 
(1958) AIR 1958 SC 79 (V 45)= 
1958 SCR 514, Martin Burn Ltd. 
v. R. N. Banerjee 22 
(1958) AIR 1958 SC 130 (V 45)= 
1958 SCR 667, Indian Iron & 
Steel Co. v. Their Workmen . 51 
(1954) 1954 Lab AC 697, Shri Ram ` 
Swarath Sinhe v.. Belsund Sugar sj 
Co. : 


The following Judgment of the 


Court was delivered by 
VAIDIALINGAM, J.:— This ap- 
peal, by special leave, is directed 
against the order dated March 22, 1967 
of the Delhi Administration, Special 


A-LR. 


Industrial Tribunal, dismissing appli- 
cation No. 10 of 1967 filed by the ap- 
pellant under S. 33 (1) (b) of the 
Industrial Disputes Act, 1947 (herein- 
after to be referred as the Act). 


2. The appellant is a public 
limited company owning textile mills 
called Delhi Cloth Mills, situated at 
Bara Hindu Rao Delhi, and Swatan- 
tra Bharat Mills, situated at Najaf- 
garh, New Delhi The workman Ludh 
Budh Singh was employed, at the 
material time, in the Spinning Section 
‘C’ of the former mill. A dispute about 
the payment of bonus for the year 
1964-65 arose between the appellant 


-and their workmen some time in the 


later part of the year 1965. In pursu- 
ance of a settlement dated December 
13, 1965, arrived at between the 
management and its workmen, the 
bonus for the year ending June 30, 
1964-was declared. The said settlement 
also provided that negotiations for set- 
tling the rate of bonus for the year 
ending June 30, 1965 were to be held 
soon after the accounts of the mill 
had been audited and passed at the 
Annual General Meeting due to take 
place on December 14, 1965. The nego- 
tiations in that direction were com- 
menced on or about December 25, 1965, 
but no settlement could be arrived at 
between the parties. and as such the 
ona failed.on February 16, 


3. In order to pay the bonus 
within the period prescribed in the 
Payment of Bonus Act, the appellant 
declared on February 21, 1966, bonus 
for the year ending June 30, 1965, at 
the rate of 6% of the annual wages. 
The workmen being dissatisfied with 
the quantum of bonus declared by the 
Company the Union called upon the 
workmen not to receive the bonus. 
As a protest, the workmen went on 
strike on the afternoon of February 23, 
1966. According to the management, 
this strike took a violent turn result- 
ing in the workmen indulging in wan- 
ton acts of destruction of the property 
of the mill from February 23, 1966 on- 
wards. The appellant, in consequence, 
declared a lock-out. 


4. The disputes regarding the 
bonus as well.as the legality of the 
strike and lock-out were referred for 
adjudication by the Delhi Administra- 
tion by its order dated March 4, 1966, 
to the Speci Industrial Tribunal, 
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which was numbered as Reference 
No. 53 of 1966. 

5.  Sujan Singh, ‘Security Offi- 
cer of the i sent a report dated 
February 23, 1966 to the management 
regarding the violent activities of the 
workmen including Ludh Budh Singh, 
who belonged to the Spinning Sec- 

‘Cc’. That report is Ex. M. 15. The 
substance of the report is as follows: 
The -concerned workman, whose duty 
hours on February 23, 1966 were from 
6.30 A.M. to 2.30 P.M. did not go out 
of the mill even after his duty was 
over and continued to remain inside 
the mill premises. The concerned 
workman Ludh Budh Singh stood in 
front of the office of the Weaving 
Superintendent and collected workers. 
He further stopped the workers of the 
shift commencing at 2.30 P.M. from 
going to their place of work. He, along 
with other workers instigated the em- 
ployees to strike work. A large num- 
ber of workmen collected in front of 


the office of the Production Superin- 


tendent with the intention of causing 
obstruction and creating disorder. Ludh 
Budh Singh was a member of this un- 
ruly mob which forcibly broke open 
gate No. 4 and entered the open space 
in the mill’s premises with a view to 
create disorder. The concerned work- 
man along with the mob broke open 


the door and windows and destroyed © 


the mill’s property which included 
furniture, air-conditioners, iron-safe 
and office records. These acts of vio- 
lence were witnessed by Sujan Singh, 
Security Officer, who made the report 
as well as by Rampal, u Sepoy of the 
Watch and Ward and Jai Prakash, a 
peon in the Weaving Section. 

6. On the basis of this report, 
charge sheet dated March 30, 1966, 
Ex. M, was issued to Ludh Budh 
Singh alleging that he was guilty of 
misconduct under cls. (b) (i) and (m) 
of paragraph 27 of the Certified Stand- 
ing Orders of the Mill. The allegations 
in the charge sheet were more or less 
on the lines of the report Ex. M. 15. It 
was specifically alleged that the work- 
man, along with. his companions, 
obstructed the mill workers of the in 
coming shift from proceeding to their 
place of work and that he and other 
members of the mob destroyed the pro- 
perty of the mill, enumerated in the 
charge-sheet. 

T. The workman sent a reply 
Ex. M. 2 dated April 1, 1966 denying 
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the allegations. He pleaded that the 
charges levelled against him were 
absolutely baseless and that he had no 
knowledge of the incident stated there- 
in. He denied having been a member 
of the mob and that he did not take 
any part in any violent activities, as 
alleged in the charge-sheet. According 
to him, after the completion of his 
duty on February 23, 1966, at 2.30 p.m 
he left. the mill premises and went 
home. 

8. . Not satisfied with the ex- 
planation offered by the concerned 
workman, the appellant issued notice 
dated April 27, 1966, stating that Shri 
S. S. Sharma has been appointed as 
the Enquiry Officer to hold an enquiry 
against the workman on May 3, 1966. 
The workman was required to be pre- 
sent, along with any evidence, that he 
may like to adduce. 

9. On May 3, 1966, as the notice 
had not been served on the respondent, 
the enquiry was adjourned to.May 6, 
1966. At the request of another work- 
man Sanwal Singh, against whom also 
there were allegations of misconduct, 
the Enquiry Officer directed copies of 
the complaint and list of witnesses to 
be furnished to him. The Enquiry Offi- 
cer gave further directions that such 
copies -will also be given to the res- 
pondent. After further adjournment, 
the enquiry as against Sanwal Singh 
was separated on May 24, 1966 and it 
continued only as against the respon- 
dent. 

10. On behalf of the manage- 
ment, a photographer, who had taken 
the photographs of the crowd outside 
the mill premises on the day in ques- 
tion, was examined and the respondent 
admitted that in the said photograph 
he was also in the crowd. Two other 
witnesses, namely, Sujan Singh, Secu- 
rity Officer, who sent the report Ex. 
M. 15 and Rampal, a Sepoy in the 
Watch and Ward, were examined and 
they were also cross-examined by the 
respondent’s representative appearing 
on behalf of the respondent. After a 
consideration of the evidence, the En- 
quiry Officer sent his report dated 
August 31, 1966 holding that all the 
charges framed under sub-clauses (b) 
(1) and (m) of paragraph 27 of the 
Standing Orders of the Mill have been . 
proved against the workman. Accept- 
ing the said report, the management of 
the Delhi Cloth Mills passed an order 
dated January 5/6, 1967 to the effect 
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that the finding on each of the charges 
is sufficient to justify the dismissal of 
the respondent from service. The order 
further proceeds to state that the 
management has decided to dismiss the 
respondent for misconduct proved 
against him under cls. (b) (i) and (m) 
of the Standing Orders and that the 
said order has been passed after tak- 
ing into account all relevant circumst- 
ances including the past record of ser- 
vice of the respondent. The order winds 
up by saying that as required under 
S. 33 (1) (b) of the Act, an application 
is being submitted to the Special Indus- 
trial Tribunal, Delhi for permission to 
pass the order of dismissal against the 
respondent, and that in the mean time 
pending the receipt of the permission, 
the respondent is suspended without 
wages. - 

11. As an industrial dispute being 
Ref. No. 53 of 1966 was pending before 
the Special Industrial Tribunal, the 
appellant filed on January 6, 1967, be- 
fore the Special Industrial Tribunal 
application No. 10 of 1967 under S. 33 
(1) (b) of the Act, requesting the Tribu- 
nal to grant permission to dismiss the 
respondent. In the application there is 
a reference to the allegations made 
against the respondent, and the enquiry 
conducted against him as well as the 
findings recorded therein and to the 
order of dismissal being passed on the 
basis of misconduct proved against the 
respondent in the said enquiry, find- 
ings in which were accepted by the 
Manager of the Mill 

12. The respondent in his writ- 
ten statement of March 20, 1967 con- 
tested the application of the appellant 
on the ground that the enquiry held 
by the appellant was not in accordance 
with the principles of natural justice 
and that the findings recorded by the 
Enquiry Officer were perverse and 
suffered from basic errors of facts. 
He attributed mala fides to the mana- 
gement in initiating disciplinary pro- 
ceedings as well as in proposing to pass 
the order of dismissal 

12A. On March 21, 1967, the ap- 
pellant filed an application before the 
Tribunal that in case the Tribunal held 
thatthe enquiry conducted by it was 
defective, itshould be allowed to ad- 
duce evidence before the Tribunal to 
justify the action proposed to be taken 
against the respondent. 

13. Before the Tribunal, it is 
seen, neither party examined any wit- 


nesses. On behalf of the appellant, 
the enquiry proceedings consisting 
the charge-sheet, the reply of the res- 
pondent and the evidence of witnesses 
as well as the report of the Enquiry 
Officer were filed before the Tribunal. 
Arguments were advanced on both 
sides on the basis of enquiry proceed- 
ings. eal 

14, The Tribunal by its order 
dated March 22, 1967 held thatthe en- 
quiry proceedings had not been con- 
ducted against the respondent in ac- 
cordance with the principles of natu- 
ral justice and that the findings record- 
ed by the Enquiry Officer were not in 
accordance with the evidence adduced 
before him. The Tribunal held thata 
copy of the report Ex. M. 15 was nof 
furnished to the respondent so as to en- 
able him to effectively cross-examine 
Sujan Singh, who had made the said 
report. The Tribunal is of the view 
that the Enquiry officer committed a 
very serious mistake in casting the 
burden of proving his innocence on the 
respondent instead of casting the bur- 
den on the management of proving the 
allegations of misconduct made against 
the workman. The Tribunal is also of 
the viewthat though very serious al- 
legations of misconduct namely, of 
inciting other. workmen to strike 
work unlawfully and of riotous and 
disorderly behaviour were made 
against the workman, the Enquiry 
Officer has fcund the respon- 
dent guilty of those allegations merely 
on the basis that he was found in a 
crowd of workmen outside the mil} 
premises and that his mere presence 
establishes the charges levelled against 
him. The Tribunal is of the view that 
the evidence adduced before the En- 
quiry Officer does not justify the 
recording of findings of misconduct 
against the respondent. On these 
grounds the Tribunal held that the en- 
quiry proceedings suffered from very 
serious defects. 

15. Regarding the application 
dated March 21, 1967 seeking per- 
mission to adduce evidence before 
the Tribunal in case the domestic en- 
quiry was held to be defective, the 
Tribunal in its order has merely referr- 
ed to the filing of such an application, 
but has not dealt with it as such and 
there is no further reference to the 
said application in the order. Ultimate- 
ly, the Tribunal has held that the ap- 
pellant has not made out a prima facie - 
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case so as to justify the grant of per- 
mission asked for dismissing the res- 
pondent and in this view the permis- 
sion asked for was refused and in con- 
sequence application No. 10 of 1967 
stood dismissed. 


ë 16. Mr. H. L. Anand, learned 
counsel for the appellant, has raised 
two contentions: (i) The enquiry pro- 
ceedings held by the appellant were 

. legal and valid and that the Tribunal 
has exceeded its jurisdiction under 
S. 33 (1) (b) of the Act in holding that 
the said proceedings were defective; 
and (ii) Even assuming that the enquiry 
proceedings were defective for any 
reason, the Tribunal has committed an 
error in law in not dealing with and 
allowing the application filed by the 
appellant, which was one for giving 
the appellant an opportunity, which 
he has in law, of adducing evidence 
before the Tribunal to justify the ac- 
tion taken by it. 


17. Mr. Ramamurthy, learned 
counsel for the respondent, has taken 
us through the enquiry proceedings 
conducted by the management and 
Pointed out that the view taken by the 
Tribunal that the enquiry proceedings 
were held in violation of the principles 
of natural justice is justified. He urged 
that the findings recorded by the En- 
quiry Officer were perverse as no such 
findings could be recorded on the evi- 
dence adduced by the management. 
Under these circumstances, he pointed 
out that it was within the jurisdiction 
of the Tribunal to consider whether 
the findings recorded by the Enquiry 
Officer were supported by the evidence 
- on record. It is on such an examina- 
tion of the evidence that the Tribunal 
has come to the conclusion that the 
findings recorded by the Enquiry Offi- 
cer cannot be sustained, as material 
-evidence in favour of the workman has 
been ignored and there has been a 
gross-misunderstanding of the evidence 
by the Enquiry Officer. The counsel 
also pointed out that the application 
filed by the appellant for permission 
to adduce evidence was highly belated 
inasmuch as it was filed after the pro- 
ceedings had closed and the Tribunal 
had reserved judgment. He further 
pointed out that the Tribunal obvious- 
ly thought that no order need be pass- 
ed on the said application as the pro- 
ceedings had come to an end and no 
request was made by the management 
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ag the pendency of the proceed- 


S. 

18. In support of his first con- 
tention Mr. Anand urged that the ap- 
preciation of the evidence adduced in 
a domestic enquiry, as well as the 
weight to be given to that evidence 
are all matters falling primarily within 
the jurisdiction of the Enquiry Officer, 
over which the Industrial Tribunal has 
no right to sit in appeal. The counsel 
further urged that the conclusion. arriv- 
ed ai by the Enquiry Officer is a pos- 
sible view, which could be taken on 
the evidence on record. The Industrial 
Tribunal has no jurisdiction to consider 
whether the evidence available before 
the Enquiry Officer was adequate or 
sufficient or of a satisfactory charac- 
ter. Mr. Anand pointed out that these 
are matters that an appellate court 
may be entitled to consider, but not 
an industrial Tribunal, whose jurisdic- 
tion is very limited. He further point- 
ed out that the findings recorded by 
the Enquiry Officer cannot be consi- 
dered’ to be perverse, as characterised 
by the Industrial Tribunal, in the sense 
that it is not justified by any legal evi- 
dence. 

19. The counsel further con- 
tended that the jurisdiction of the Tri- 
bunal, as laid down by this Court in 
several decisions, was only to satisfy 
itself whether a prima facie case has 
been made out by the employer and 
that the employer has not acted mala 
fide and that the enquiry has been 
held in accordance with the principles 
of natural justice and the procedure 
indicated in the standing orders, if any. 
If once the Tribunal comes to the con- 
clusion that the management has not 
acted mala fide and that there has been 
a proper enquiry and that the conclu- 
sion arrived at by the Enquiry Officer 
is a possible one on the evidence led 
before it, the Tribunal cannot substi- 
tute its own judgment for the judg- 
ment of the Enquiry Officer, though it 
may have come to a different conclu- 
sion on the evidence adduced before| 
the Enquiry Officer. 


20. We do agree, as abstract 
propositions of law, the contentions of 
the learned counsel regarding the 
scope of a Tribunal’s jurisdiction, in 
such matters, are correct. But the ques- 
tion for consideration by us is whether 
the Industrial Tribunal, when it declin- 
ed to grant the permission asked for 
by the appellant, has in any manner 
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acted contrary to the principles referr- 
ed to by Mr. Anand and set out above. 


21. Before we proceed to deal 
with the contentions of Mr. Anand, it 
is necessary to state the law regarding 
the nature of the jurisdiction ex- 
ercised by a Tribunal in dealing 
with an application under Section 
33 of the Act. We had occasion 
to deal with a similar aspect in 
Delhi Cloth & General Mills Co. v- 
Ganesh Dutt, C. A. No. 982 of 1967, D/- 
17-12-1971 = 41 FJR 4 (SC). 

It was observed therein: 

“The nature of the jurisdiction 
exercised by an Industrial Tribunal in 
such circumstances is a very limited 
one and it has been laid down by seve- 
ral decisions of this Court. The legal 
position is that where a proper enquiry 
has been held by the management, the 
Tribunal has to accept the finding ar- 
rived at in that enquiry unless it is 
perverse or unreasonable and should 
give the permission asked for unless it 
has reason to believe that the manage- 
ment is guilty of victimisation or has 
been guilty of unfair labour practice or 
is acting mala fide. (Vide Punjab Na- 
tional Bank, Ltd. v. Its Workmen, 
(1960) 1 SCR 806 = ATR 1960 SC 160), 
Bharat Sugar Mills Ltd. v. Jai Singh, 
(1961) 2 Lab LJ 644 (SC) Management 
of Ritz Theatre (P) Ltd. v. Its Work- 
men, (1963) 3 SCR 461 == (AIR 1963 
SC 295) and Mysore Steel Works v. 
Jitender Chandra Kar, (1971) 1 Lab 
LJ 543 (SC). one 

22, In Martin Burn Ltd. v. 
R. N. Banerjee, 1958 SCR 514 = (AIR 
1958 SC 79), it has been laid down that 
once an Industrial Tribunal is satisfied 
that the conclusion arrived at by the 
Enquiry Officer, on the evidence led 
before it, is a possible one, the Tribu- 
nal has no jurisdiction to substitute 
its own judgment for the judgment of 
the Enquiry Officer, though the Tri- 
bunal may itself have arrived at a dif- 
ferent conclusion on the same mate- 
rials. . : 

23. It has been further Taid 
down in The Lord Krishna Textile 
Mills v. Its Workmen, (1961) 3 SCR 
204=(AIR 1961 SC 860), as follows: 


“It is well known that the ques- 
tion about the adequacy of evidence 
or its sufficiency or satisfactory chara- 
cter can be raised in a court of facts 
and may fall to be considered by an 
appellate court which is entitled to 
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consider facts; but these considerations 
are irrelevant where the jurisdiction 
of the court is limited as under S. 33 
(2) (b). It is conceivable that even in 
holding an enquiry under S. 33 (2) (b) 
if the authority. is satisfied that the 
finding recorded at the domestic en- 
quiry is perverse Ín the sense that it is 
not justified by any legal evidence 
whatever, only in such a case it may 
be entitled to consider whether ap- 
proval should be accorded to the em- 
ployer or not; but it is essential to 
bear in mind the difference between a 
finding which is not supported by any 
legal evidence and a finding which 
may appear to be not supported by - 


sufficient or adequate or satisfactory: 


evidence.” 


24. We may also refer to the 
decision in Central Bank of India 
Ltd. New Delhi v. Prakash Chand 
Jain, (1969) 1 SCR 735 = (AIR 1969 
SC 983), where after a reference to 
the principles laid down in 
(1961) 3 SCR 204 = (AIR 1961 SC 860), 
it has been pointed out that the test 
of perversity of a -finding recorded by 
a Tribunal or an Enquiry Officer will 
be that the said finding is not support- 
ed by any legal evidence at all It has 
been further pointed out that a find- 
ing recorded by a domestic Tribunal 
like an Enquiry Officer will also be 
held to be perverse in those cases where 
the finding arrived at by the domestic 
Tribunal is one, which no reasonable 
person could ‘have arrived at on the 
material before it. The position was 
summed up by this Court in the said 
decision as follows: 


“Thus, there are two cases where 
the findings of a domestic tribunal like 
the Enquiry officer dealing with dis- 
ciplinary proceedings against a work- 
man can be interfered with, and 
these two are cases in which the 
findings are not based on legal 
evidence or are such as no rea- 
sonable person could ‘have arriv- 
ed at on the basis of the material be- 
fore the Tribunal. In each of these 
cases the findings are treated as per- 
verse. 


25. Bearing in mind the above 
principles, we will now consider whe- 
ther the Industrial Tribunal, in the 
case before us, was justified in refus- 
ing to grant permission to the appel- 
lant to dismiss the respondent on the 
basis of the evidence recorded ‘by the! ` 
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Enquiry Officer Shri S. S. Sharma. 
25A. We have already extracted 
earlier the substance of the report Ex. 
M. 15, sent by Sujan Singh, Security 
Officer. From those allegations it will 
be seen that the respondent was alleg- 
ed to have stopped the workmen from 
going to their place of duty and also, 
along with other workmen, instigating 


the employees of the mill to strike - 


work. It is also alleged that the res- 
pondent along with the mob of work- 
men broke open the door and windows 
and also destroyed the mill’s property, 
which included iron-safe, office furni- 
ture and record ete. Therefore, it will 
be seen that definite individual acts of 
violence in destroying the mill’s pro- 
perty and also of instigating the other 
workmen to strike work have been al- 
leged against the respondent. Those 
individual acts of the respondent of 
destroying the: mill’s property and 
inciting other workmen not to go on 
work as also of obstructing the em- 
ployees from going to their place of 
work are again the subject of the 
charge: sheet Ex.. M. These allegations 
of misconduct were the subject of en- 
quiry before the Enquiry Officer. 


26. Now, we will advert to the 
enquiry proceedings. At this stage it 
may be mentioned that though the 
Tribunal has held that the respondent 
was not furnished with a copy of the 
report Ex M. 15, and though this as- 
pect has also been stressed before us 
by Mr. Ramamurthy, on behalf of the 
workman, we are not inclined to agree 
with this, finding of the Tribunal. No 
doubt, this is one of the circumstances 
pointed out by the Tribunal in support 
of its view that the enquiry proceed- 
ings were conducted in violation of the 
principles of natural justice as the 
workman had no effective opportunity 
of cross-examining Sujan Singh, who 
made the report Ex. M. 15. When the 
enquiry proceedings commenced on 
May 3, 1966, the record shows, that the 
enquiry proceedings were adjourned 
to May 6, 1966 because the respondent 
had not been served. But it is signifi- 
cant to note that on the same date, the 
Enquiry Officer had furnished to 
another workman, Sanwal Singh, 
copies of the report Ex. M. 15, as well 
as a list of witnesses proposed to be 
examined by the management. We 
have already referred to the fact that 
originally the enquiry was proposed 
to be-held jointly, both against the 
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respondent and Sanwal Singh, and it 
was only at a later stage that the en- 
quiry as against Sanwal Singh was 
separated. After furnishing copies to 
Sanwal Singh, the Enquiry Officer had 
passed an order on the same date that 
similar copies will be sent to the res- 


‘ pondent along with the date to which 


the proceedings were being adjourned. 
When the enquiry proceedings were 
continued Jater on, there is nothing on 
record to show that the respondent had 
not been furnished with the copy of 
Ex. M. 15, as well as the list of wit- 
nesses, as directed by the Enquiry 
Officer on May 3, 1966. That shows 


that the respondent must have been 


furnished with those copies. This con- 
clusion ‘gains further support from the 
fact that during the proceedings, the 
respondent never made any request 
for those copies. 


27. It is also seen that Sujan 
Singh, after giving evidence in the 
presence of the respondent before the 
Enquiry Officer, finally proved the 
report Ex. M. 15 as having been made 
by him and this document, when it was 
so proved, was read over to the res- 
pondent and he never took any objec- 


-tion to the same. On the other hand, 


on behalf of the respondent, the wit- 
ness was cross-examined and the 
nature of the cross-examination also 
shows that the workman was fully 


- aware of what was stated in Ex. M. 15. 


Therefore, it cannot be said that the 
enquiry proceedings were vitiated, as 


-erroneously held by the Tribunal on 


the ground that the respondent was 
not furnished with a copy of Ex. M. 15. 


28. No doubt, the witnesses 
‘were examined in the presence of the 
respondent and they were also cross- 
examined by his representative, but, 
the question is whether the view of ` 
the Tribunal that the findings record- 
ed by the Enquiry Officer are not sup- 
ported by the evidence or in other 
words that the findings are perverse, 
is justified. 


29. Sujan Singh, Security Offi- 
cer, who sent the report Ex. M. 15, 
both in the report as well as in the 
evidence before the Enquiry Officer 
has referred to the incident as having 
taken place outside the mill at about 
2.15 or 2.30 p.m. There is no contro- 
versy that the respondent was on duty 
in the Spinning Section till 2.30 pm 
on February 23, 1966. It is not the case 
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of the management that he had sur- 
reptitiously left his place of work ear- 
lier than 2.30 p.m. Though Sujan Singh 
in chief examination has spoken to the 
part alleged to have been played by 
the respondent, while being cross-exa- 
mined he has stated that the respon- 
dent was amongst the slogan shouters. 
He has also stated that he cannot say 
if the respondent had any weapon or 
tools in his hand. He has further ad- 
mitted that he did not see the respon- 
dent destroying any property of the 
mills or obstructing any workman 
from going to his place of work. In 
fact, in his cross-examination the en- 
tire activity relating to destruction of 
mill's property and obstructing the 
workmen, is attributed by him to a 
crowd of workmen. These significant 
answers given by the witness in cross- 
examination have not at all been pro- 
perly adverted to by the Enquiry Offi- 
cer. 


30. On the other hand, the en- 
- quiry report shows that the Enquiry 
Officer has thoroughly misunderstood 
and misinterpreted the nature of the 
evidence given by Sujan Singh. It is 
stated in the said report that Sujan 
Singh has deposed that as the crowd 
was very large, it was difficult for him 
to state precisely as to what items of the 
mill were destroyed by the respondent. 
We have already referred to the ans- 
wers given by the said witness in the 
cross-examination that the respondent 
was only a slogan shouter and that he 
had not seen any tools or weapons in 
the hands of the respondent. But the 
more significant admission made by 
him and which has not at all been 
adverted to or considered by the En- 
quiry Officer is his categorical answer 
that he did not see the respondent per- 
sonally breaking or destroying any of 
the articles of the mill 


31. Coming to the second wit- 
ness Rampal, a sepoy in the Watch 
and Ward, it is seen from the enquiry 
proceedings that on June 13, 1966, J.C. 
Bose, the representative of the mana- 
gement mentioned to the Enquiry 
Officer that this witness “has refused 
to tender evidence because he has no 
knowledge of this occurrence”. This has 
been recorded by the Enquiry Officer. 
But the said witness gave evidence on 
June 21, 1966 to the effect that at 
about 2 or 2.30 p.m. on February 23, 
1966 the Security Officer, Sujan Singh 
asked him to accompanyhimto gate 
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No. 4 of the mill. He has further deposed 
that even before he reached the crowd, 
which had already colleeted outside 
the mills had broken open the gate- 
He has further stated that he saw the 
respondent in the crowd. He wound 
up his chief examination by saying 


that he has nothing further to add to 


what has been stated above. Itis signi- 
ficant to note that this witness even 
in the chief-examination has not spoken 
to any acts of violence committed by 
the respondent, nor has he referred to 
the respondent behaving in a disorder- 
ly manner or .of having obstructed 
any workman from proceeding to his 
place of work. 


32. When this witness was 
cross-examined by the respondent on 
June 22, 1966, he started by saying 
that he never mentioned earlier to any- 
body that he had no knowledge about 
the occurrence in respect of which he 
had come to give evidence before the 
Enquiry Officer. But when he was con- 
fronted with the record made by the 
Enquiry Officer on June 13, 1966 on the 
representation of J. €C. Bose that this 
witness has refused to tender evidence 
because he has no knowledge of the 
occurrence, he admitted that he had 
so represented to J.C. Bose. From 
this, it is clear that this witness, even 
according to his own admission, has no 
knowledge about the occurrence about 
which he had come to give evidence. 
it is rather strange that nevertheless 
he appeared before the enquiry officer 
on a later date to give evidence. But, 
as we have already pointed out, even in 
in the chief examination he has not 
attributed any overt act to the res- 
pondent. 


33. To resume the further 
answers given by this witness in cross- 
examination, he admitted that before 
he reached gate No. 4, it had already 
been broken and that he did not in- 
form anybody about the same He has 
also admitted that he did not inform 
Sujan Singh about having seen the 
respondent near the gate. He has ad- 


. mitted that Sujan Singh also did not 


mention to him about the presence of 
the respondent in the crowd. He has 
also admitted that he did not see any 
arms or weapons in the hands of any 
member of the crowd. The photograph 
that appears to have been taken of the 
crowd was shown to this witness and he 
admitted on seeing the same that no- 


< 
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body in the crowd was carrying any 
weapons or arms. l 


34. There was, no doubt, the 
evidence of the photographer Mangal 
Das, Witness No. 3. He has referred 
to the fact that he took the photos of 
the crowd outside the mill, which 
numbered about 3000 workers of the 
mill. He has also stated that he took 
photos at about 3 p. m. on February 23, 
1966. He does not refer to any further 
events relating to the incident of des- 
truction of property or obstruction of 
workmen. - It is no doubt true that 
when the photograph Ex. M-1 was 
shown to the respondent, the latter 
admitted that he was in the crowd. 
This admission at the most, is only to 
the effect that at about 3 p. m. when 
a large number of mill workers were 
outside the mill premises, the respon- 
dent was also in that crowd. 

35. But the material evidence 
relating to the incident and relied on 
by the management is that of Sujan 
Singh and Rampal and we have al- 
ready referred to the nature of their 
evidence. The Enquiry Officer, in the 
State of the evidence given by the two 
witnesses and referred to by us earlier 
has recorded a finding to the effect 
that as the respondent was in the 
crowd, that by itself is enough for 
proving the charges levelled against 
him. In fact, the finding of the En- 
quiry Officer is: 

“The admission on the part of 
the workman about his presence in the 
mob as shown in the photograph Ex. 
M. 1 is sufficient to hold him guilty of 
charges.” 

36. Another statement made 
by the Enquiry Officer is: 

“It does not lie in the mouth of 
the workman once having chosen not 
to produce evidence in his defence to 
state that he was not responsible for 
the acts of destruction and damages. 
He is estopped from denying his pre- 
sence in the mob. because of Ex. M. 1.” 


37. The Industrial Tribunal 
has to consider whether the appel- 
lant has made out a prima facie case 
for permission being granted for the 
action proposed to be taken against 
the workmen. for that purpose the Tri- 
bunal was justified in considering the 
nature of the allegations made against 
the workman, the findings recorded by 
the Enquiry Officer and the materials 
that were available before the Enquiry 
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Officer, on the basis of which such 
findings had been recorded. Accept- 
ing the contention of Mr. Anand that 
it was within the jurisdiction of the 
Enquiry Officer to accept the evidence 
of Sujan Singh and Rampal will be 
over-simplifying the matter and de- 
nying the legitimate jurisdiction of the 
Tribunal in such matters to con- 
sider whether the findings arè such as 
no reasonable person could have arriv- 
ed at on the basis of the materials be- 
fore the Enquiry Officer. If the 
materials before the Enquiry Officer 
are such, from which the conclusion 
arrived at by the Enquiry Officer 
could not have been arrived at by a 
reasonable person, then it is needless 
to state, as laid down by this Court 
in (1969) 1 SCR 735 = (AIR 1969 SC 
983) that the finding has to be charac- 
terised as perverse. If so the Indus- 
trial Tribunal has ample jurisdiction 
to interfere with such a finding. 


38. We have already pointed 
out that the Tribunal has not taken 
into account the admissions made by 
Sujan Singh in his cross-examination 
where he has not attributed any acts of 
destruction or violence to the respon- 
dent. The Enquiry Officer has pro- 
ceeded on the basis that though 
Rampal declined to participate in the 
enquiry at an earlier stage, that cir- 
cumstance does not affect his veracity, 
when he has later on appeared to give 
evidence. This observation of the 
Enquiry Officer clearly shows that he 
has not at all cared to give effect to 
the record made by him, on June 13, 
1966 to the effect that Rampal had re- 
fused to give evidence because he had 


- no knowledge about the occurrence. 


If a person had no knowledge, on 
June 13, 1966, that is a matter which 
had to be very carefully borne in 
mind by the Enquiry Officer when 
he again came to give evidence about 
the incident. This aspect has not 
been given due consideration by the 
Enquiry Officer. Therefore, a finding 
recorded by an Enquiry Officer ignor- 
ing the material admissions made by a 
party in favour of an accused, is not 
a question of mere appreciation of evi- 
dence, but really recording a finding 
contrary to the evidence adduced be- 
fore him. Even otherwise, the findings 
recorded by the Enquiry Officer are 


rather very strange. He does not hold 
the respondent guilty of any act of 
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violence or of destructing the mill’s 


` property or of obstructing the work- 


men from going to their place of work. 
These were the allegations of mis- 
conduct in the charge-sheet. But curi- 
ously, the Enquiry Officer proceeds on 
the basis that because the workman 
was in the crowd, that by itself is 
enough to find him guilty of the 
charges of obstructing the mill 
workers and destroying mill property. 
The Enquiry Officer has also com- 
mitted another mistake when he pro- 
ceeded on the basis that as the work- 
man has not adduced any evidence in 
his defence, it is not open to him to con- 
tend that he was not responsible for 
the acts of destruction and damages. 
This observation clearly shows that 
the Enquiry Officer has missed the 
elementary principle of jurisprudence 
that when allegations of misconduct 
are levelled against a person, it is the 
primary duty of the person making 
those allegations to establish the same 
and not for an accused to adduce nega- 
tive evidence to the effect that he is 
not guilty. 

39- The above aspects, in our 
opinion, have been rightly taken into 
account by the Industrial Tribunal 
when it characterised the finding re- 
corded by the Enquiry Officer as be- 
ing such that no reasonable person 
will come to, on the material on re- 
cord. Therefore, the Industrial Tri- 
bunal was perfectly justified in com- 
ing to the conclusion that the enquiry 
proceedings are vitiated by violation 


Jof the principles of natural justice and 


that the appellant has not made out a 
prima facie case for grant of the per- 
mission to dismiss the respondent. 
Therefore the first contention of Mr. 
Anand will have to be rejected. 

40. The second contention of 
Mr. Anand, as noted already, is ‘that 
the Tribunal has committed an error 
in law, in not permitting the appellant 
to adduce evidence before it to justify 
the action proposed to be taken 
against the respondent. We have al- 
ready referred to the fact that an ap- 
plication under Section 33 (1) (b) of 
the Act was filed by the appellant on 
January 6, 1967. The basis of the 
application is the enquiry conducted 
by the Enquiry Officer, the findings 
recorded therein and the acceptance of 
those findings by the Manager of the 
mill. The respondent filed his written 
statement on March 20, 1967 contest- 
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ing the application filed by the appel- 
lant. The respondent had contended 
that the enquiry proceedings had been 
held in violation of the principles of 
natural justice and that the findings 
of the enquiry Officer were perverse 
and that the report itself suffers from 
basic errors of facts. He had charac- 
terised the evidence before the 
Enquiry Officer as false- The Indus- 
trial Tribunal pronounced its order on 


March 22, 1967 rejecting the applica- ` 


tion filed by the appellant under Sec- 
tion 33 (1) (b) of the Act. In its order 
the Tribunal has stated that neither 
the appellant nor the respondent ad- 
duced any oral evidence and that the 
appellant produced only the records 
Telating.to the enquiry proceedings 
and the report of the enquiry Officer. 
It was on the basis of the enquiry re- 
port that arguments were advanced 
in great detail by both parties. We 
have already referred to the fact that 
there is a reference in the ordér to the 
effect that an application was filed on 
March 21, 1967 by the appellant that 
if the Tribunal holds the enquiry pro- 


ceedings to be defective, for any rea-. 


son, the management should be allow- 
ed to adduce evidence before it to justi- 
fy the allegations made against the 
workman. There is no further con- 
sideration in the order about this ap- 
plication made by the appellant. The 
fifth entry in the order sheet of the 
Tribunal is dated March 21, 1967 and 
it is to the effect that the case was 
taken up for arguments and that the 
enquiry proceedings were filed by the 
management and that arguments were 
heard on both sides and that the judg- 
ment was reserved. After this entry 
on the same date, there is an entr’ 
as Item No. 6 to the effect that 
the appellant had filed a petition for 
fresh evidence if the enquiry is found 
to be defective with the endorsement 
“keep it on record”. On March 22, 
1967 orders were pronounced by the 
Tribunal dismissing the main applica- 
tion No. 10 of 1967. 

41. - Mr., Anand, learned coun- 
sel for the appellant very strenuously 


urged that as per the decisions of this 
Court, the management is entitled to 


an opportunity to adduce evidence be-_ 


fore the Tribunal to justify its action 
in case the Tribunal holds that the do- 
mestic ‘enquiry is defective for any 
reason. It was for this opportunity, 
which the appellant is entitled in law, 
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that the application was filed on 
March 21, 1967 seeking permission to 
adduce evidence before the Tribunal. 


The grievance of the appellant, accord-. 


ing to the counsel, is that there is 
absolutely no consideration by the 
Tribunal of this application and no 
opportunity was given to the appellant 
to adduce evidence before the Tribunal 
This, the counsel pointed out, con- 
stitutes a very serious error in the 
approach made by the Tribunal and 
therefore the proceedings will have to 
be remanded to the Tribunal to enable 
the appellant to adduce evidence be- 
fore it. In fact, Mr. Anand urged that 
it is open to the management to 
make such a request to adduce evi- 
dence in spite of the fact that a domes- 
tic enquiry has been held either after 
the Tribunal has recorded a finding 
about the defective nature of the 
domestic enquiry or at any time be- 
fore the final judgment is pronounced 
by the Industrial Tribunal. In this 
case, the counsel pointed out, the pro- 
ceedings must be considered to be 
pending on the date when the applica- 
tion was filed, namely, March 21, 1967, 


as judgment was pronounced on 
March 22, 1967. 
42. Mr. M. EK. Ramamurthy, 


{earned counsel for the respondent, 
pointed out that the proceedings must 
be considered to have been closed on 
March 21, 1967, when the Tribunal has 
made a note in the order sheet that 
the judgment has been reserved. The 
application filed by the management 
seeking permission to adduce evidence 
was admittedly filed, as the order 
sheet shows, after the judgment was 
reserved. That may be the reason 
why the Tribunal did not think it 
necessary to consider the application 
on merits, nor did it think it necessary 
to give an opportunity to the appel- 
lant to adduce evidence. 

43. So far as the right of the 
management to adduce evidence and 
satisfy the Tribunal about its justifi- 
cation for the action ‘taken or propos- 
ed to be taken against the workman 
is concerned, this Court in its recent 
decision State Bank of India v. R. K. 
Jain, C A No. 992 of 1967, D/- 17-9- 
1971 = (reported in AIR 1972 SC 136) 
has after a reference to the earlier 
decisions bearing on the matter held 
that it is open to a management to 
rely upon the domestic enquiry con- 
ducted by it and satisfy the Tribunal 
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` D. C. & G. Mills v. L. B. Singh (Vaidialingam J.) [Prs. 41-45] S. C. 1041 


that there is no infirmity attached to 
the same. It has also been further 
held that the management has a right 
to adduce independent evidence be- 
fore the Tribunal to justify the action 
taken or proposed to be taken and that 
it is for the management to avail it- 
self of the said opportunity. 

44. Mr. Anand placed conside- 
rable reliance not only on the above 
decision but also on the decision in 
(1963) 3 SCR 461 = (AIR 1963 
SC 295): and urged that it is 
only after the Tribunal has found that 
the domestic enquiry is defective, for 
any reason, that the management’s 
right to adduce independent evidence 
before the Tribunal arises for consi- 
deration. , 

45. Before we deal with the deci- 
sion in C.A. No. 992 of 1967, D/- 17-9- 
1971 = (reported in AIR 1972 SC 136) 
it is necessary to refer to three earlier ` 
decisions of this Court. In Bharat 
Sugar Mills Ltd. v. Shri Jai Singh, 
(1962) 3 SCR 684 a domestic enquiry 
had been held by the management, but 
the said enquiry was held by the Tri- 


‘bunal to be defective. The manage- 


ment, however, adduced evidence be- 
fore the Tribunal to make out its case 
that the workmen concerned were in 
fact guilty of misconduct. This evi- 
dence was accepted by the Tribunal 
and it held that the action of the 
management was valid. It was con- 
tended by the workmen before this 
Court that when once the Industrial 
Tribunal had held that the demestic 
enquiry was defective, it had no juris- 
diction to allow the management to 
adduce evidence before it to justify 
the action taken or proposed to be 
taken. This contention was rejected 
by this Court as follows: 

_ “When an application for permis- 
sion for dismissal is made on the al- 
legation that the workman has been 
guilty of some misconduct for which 
the management considers dismissal 
the appropriate punishment the Tribu- 
nal has to satisfy itself that there is a 
prima facie case for such dismissal 
Where there has been a proper enquiry 
by the management itself the Tribu- 
nal, it has been settled by a number of 
decisions of this Court; has to accept 
the findings arrived at in that en- 
quiry unless it is perverse and should 
give the permission asked for unless it 
has reason to believe that the manage- 
ment is guilty of victimisation or has 
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been guilty of unfair labour practice 
or is acting mala fide. But the mere 
fact that no enquiry has been held or 
that the enquiry has not been properly 
conducted cannot absolve the Tribunal 
ofits duty to decide, whether the case 
that the workman has been guilty of 
the alleged misconduct has been made 
out. The proper way for performing 
this duty where there has not been a 
proper enquiry by the management is 
for the Tribunal to take evidence of 
both sides in respect of the alleged 
misconduct. When such evidence is 
adduced before the Tribunal the mana- 
gement is deprived of the benefit of 
having the findings of the domestic 
tribunal being accepted as prima facie 
proof of the alleged’ misconduct unless 
the finding is perverse and has to pro- 
ve to the satisfaction of the Tribunal 
itself that the workman was guilty 
of the alleged misconduct. We do not 
think it either just to the management 
or indeed even fair to the workman 
- himself that in such a case the Indus- 
trial Tribunal should refuse to take 
evidence and thereby drive the mana- 
gement to make a further application 
for permission after holding a proper 
enquiry and deprive the workman of 
the benefit of the Tribunal itself being 
satisfied on evidence adduced before 
it that he was guilty of the alleged 
misconduct.” 


46. It must, however, be point- 
ed out that it is not clear from the 
facts mentioned in the judgment as to 
when the finding regarding the defec- 
tive nature of the domestic enquiry 
was recorded by the Tribunal and at 
what stage the management adduced 
evidence before the Tribunal. But one 
thing is clear, namely, that the manage- 
ment adduced evidence before the Tri- 
bunal when the proceedings were still 
pending before the Tribunal. 

47. In (1963) 3 SCR 461 = 
(AIR 1963 SC 295) disciplinary action 
was taken by the management against 
some of its workmen on the basis of 
the finding recorded in the domestic 
enquiry. The domestic enquiry was 
challenged by the workmen before the 
Tribunal as being defective for several 
reasons. When the proceedings com- 
menced before the Industrial Tribunal 
and even before the validity of the 
domestic enquiry was considered by 
the Tribunal the management filed an 
application asking for permission to 
adduce evidence before the Tribunal 


A.I. R. 
to justify the action taken against the 
workmen. The Tribunal allowed this 
application and permitted both the 
management as well as the workmen 
to adduce evidence before it. In addi- 
tion to the evidence so led before the 
Tribunal, the management also pro- 
duced before it all the papers relating 
to the departmental enquiry as well as 
the report of the Enquiry Officer. 


48. The Tribunal, however, 
held that as the management had ask- 


ed for permission to adduce evidence 


before it, it had jurisdiction to consider 
on merits the dismissal of the work- 
men concerned exclusively on the 
basis of the evidence adduced by the 
parties before it. The Tribunal further 
proceeded on the basis that it was not 
necessary to consider the validity or 
otherwise of the domestic enquiry pro- 
ceedings. In this view the Tribunal 
considered in that case the evidence 
adduced before it and came to the con- 
clusion that the order of dismissal pass- 
ed. by the management was not justi- 
fied. Before this Court it was con- 
tended by the management that the 
Tribunal had exceeded its jurisdiction 
inasmuch as it had considered only the 
evidence adduced before it without 
first adjudicating upon the validity or 
otherwise of the domestic enquiry. 
This Court accepted that contention 
and held that if the Tribunal 
accepts the enquiry proceedings con- 
ducted by the management as pro- 
per, it has no right to sit in appeal 
over the findings recorded at the do- 
mestic enquiry. It was further held 
that the first question which the Tri- 
bunal had to consider when an enquiry 
has been held by the management was 
whether the said enquiry has been 
held properly and the findings record- 
ed are based upon the materials avail- 
able before the Enquiry Officer. It 
was further held that it is only when 
the Tribunal is satisfied that a proper 
enquiry has not been held or that the 
findings recorded at such an enquiry 
are perverse that it derives jurisdic- 
tion to deal with the merits of the 
dispute. The legal position, in such cir- 
cumstances, regarding the duty of the 
Tribunal to consider the validity of 
the domestic enquiry held by the 
management as well as the right of 
the management to adduce evidence 
before the Tribunal to justify the 
action taken by it has been stated as 
follows: 


~ 
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mare It is well settled that if 
an employer serves the relevant charge 
or charges on his employee and holds 
& proper and fair enquiry, it would be 
open to him to act upon the report sub- 
mitted to him by the Enquiry Officer 
and to dismiss the employee concerned. 
If the enquiry has been properly held, 
the order of dismissal passed against the 
employee as a result of such an enquiry 
can be challenged if it is shown that the 
conclusions reached at the departmen- 
tal enquiry were perverse or the im- 
pugned dismissal is vindictive, or 
mala fide, and amounts to an unfair 
fabour practice. In such an enquiry 
before the Tribunal. it is not open to 
the Tribunal to sit in appéal over the 
findings recorded at the domestic en- 
quiry. This Court has held that when 
a proper enquiry has been held, it 
would be open to the Enquiry Officer 
holding the domestic enquiry to deal 
with the matter on the merits bona 
fide and come to his own conclusion. 


Tt has also been held that if it ap- 
pears that the departmental enquiry 
held by the employeris not fairin the 
sense that proper charge had not been 
served on the employee or proper or 
full opportunity had not been given to 
the employee to meet the charge, or 
the enquiry has been affected by other 
grave irregularities vitiating it, then 
the position would be that the Tribu- 
nal would be entitled to deal with the 
merits of the dispute as to the dismissal 
of the employee for itself. The same 
result follows if no enquiry has been 
held at all. In other words, where the 
Tribunal is dealing with a dispute 
relating to the dismissal of an indus- 
trial employee, if it is satisfied that no 
enquiry has been held or the enquiry 
which has been held is not proper or 
fair or that the findings recorded by 
the Enquiry Officer are perverse, the 
whole issue is at large before the Tri- 
bunal. This position also is well settl- 
ed. F 

In regard to cases falling under 


this last category of cases, it is how- 


ever open to the employer to adduce 
additional evidence and satisfy the 
Tribunal that the dismissal of the em- 
ployee concerned is justified. And 
in such a case, the Tribunal would 
give opportunity to the employer to 
lead such evidence, would give an op- 
portunity to the employee to meet 
that evidence, and deal with the dis- 
pute between the parties in the light 
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of the whole of the evidence thus ad- 
duced before it. There can be little 
doubt about this position.” 


49.: The contention of the 
workmen that by the management 
straightway adducing evidence before 
the Tribunal, in spite of its having held 
the domestic enquiry, amounts to the 
emplover giving up its reliance on the 
domestic enquiry, was rejected as fol- 
lows: 

ods adveue It is quite conceivable, and 
in fact it happens in many cases, that 
the emplover may rely on the enquiry 
in the first instance and alternatively 
and without prejudice to his plea that 
the enquiry is proper and binding, may 
seek to lead additional evidence. - It 
would, we think, be unfair to hold 
that merely by adopting such a course, 
the employer gives up his plea that 
the enquiry was proper and that the 
Tribunal should not go into the merits 
of the dispute for itself. If the view 
taken by the Tribunal was held to be 
correct, it would lead to this anamoly 
that the employer would be precluded 
from justifying the dismissal of his 
employee by leading additional evi- 
dence unless he takes the risk 
of inviting the Tribunal to deal with 
the merits for itself, because as soon 
as he asks for permission to lead ad- 
ditional evidence, it would follow that 
he gives up his stand based on the hold- 
ing of the domestic enquiry. Other- 
wise, it may have to be held that in 
all such cases no evidence should be 
led on the merits unless the issue 
about the enquiry is tried as a preli- 
minary issue. If the finding on that 
preliminary issue is in favour of the 
employer, then, no additional evidence 
need be cited by the employer; if the 
finding on the said issue is against 
him, permission will have to be given 
to the employer to cite additional evi- 
dence, instead of following such an 
elaborate and somewhat cumber- 
some procedure, if the employer 
seeks to lead evidence in addi- 
tion to the evidence adduced at 
the departmental enquiry and the 
employees are also given an op- 
portunity to lead additional evidence 
it would be open to the Tribunal first 
to consider the preliminary issue and 
then to proceed to deal with the merits 
in case the preliminary issue is decid- 
ed against the employer. That, in our 
opinion, is.the true and correct legal 
position in this matter.” 
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50. After rejecting the conten- 
tion of the workmen, this Court in the 
said decision considered the validity of 
the domestice enquiry held by the 
management and held that it was a 
proper enquiry and that the findings 
recorded therein were correct. It was 
further held that the action taken by 
the management against the workmen 
on the basis of the finding recorded in 
the domestic enquiry was legal. i 

51. In Workmen of Motipur 
Sugar Factory (Private) 
Motipur Sugar Factory, (1965) 3 SCR 
588 = (AIR 1965 SC 1803), this Court 
had again to consider the nature of the 
jurisdiction exercised by a Tribunal. 
The management therein had terminat- 
ed the services of some of its work- 
men without holding any enquiry as 
required by its Standing Orders. The 
legality of termination of the services 
of the workmen was referred to for 
adjudication to the Industrial Tribunal 
under the Act. The management let in 
evidence before the Tribunal justify- 
ing its action in terminating the ser- 
vices of the workmen for misconduct. 
The workmen also let in evidence con- 
tra. The Tribunal after consideration 
of the evidence adduced before it held 
that the action of the management in 
terminating the services of the work- 
men was proper. Before this Court it 
was urged on behalf of the workmen 
that as the management had given no 
charge sheets and had held no enquiry 
as required by the Standing Orders, it 
was not open to the management to 
justify before the Tribunal its order 
discharging the workmen and that the 
Tribunal had no jurisdiction to consi- 
der the claim of the management on 
merits. The contention of the work- 
es was rejected by this Court as fol- 
ows: 


“It is*now well settled by a num- 
ber of decisions of this Court that 
wheré an employer!has failed to make 
an enquiry before dismissing or dis- 
charging a workman it is open to him 
to justify the action before the tribu- 
nal by leading all. relevant evidence 
before it. In such a case the employer 
would not have the benefit which he 
had in cases where domestic inquiries 
have been held. The entire matter 
would be open before the tribunal 
which will have jurisdiction not only 
to go into the limited questions open 
to a tribunal where domestic enquiry 
has been properly held (See Indian 


Limited v.. 


ALR 


Iron & Steel Co. v. Their Workmen} 
1958 SCR 667 = (AIR 1958 SC 130} 
but also to satisfy itself on the facts 
adduced by the employer whe- 
ther the dismissal or discharge was 
justified. We may in this connection 
refer to M/s. Sasa Musa Sugar Works 
(P) Limited v. Shobrati Khan, (1959} 
Supp 2 SCR 836 = (AIR 1959 SC 923), 
Phulbari Tea Estate v. Its Workmen, 
(1960) 1 SCR 32 = (AIR 1959 SC 1111) 
and (1960) 1 SCR 806 = (AIR 1960 
SC 160). There three cases were 
further considered by this Court 
in Bharat Sugar Mills Ltd. v. Shri Jai 
Singh, and reference was also made to 
the decision of the Labour Appellate 


` Tribunal in Shri Ram Swarath Sinha 


v. Belsund Sugar Co. 1954 Lab | 
AC 697. It was pointed out that 
“the import effect of commission 
to hold an enquiry was merely 
this: that the tribunal would not have 
to consider only whether there was a 
prima facie case but would decide for 
itself on the evidence adduced whether 
the charges have been made out.” It 
is true that three of these cases, ex 
cept Phulbari Tea Estate’s case, (1960) 
1 SCR 32 = (AIR 1959 SC 1111), were 
on application under S. 33 of the 
Industrial Disputes Act, 1947. But in 
principle we see no difference whether 
the matter comes before the Tribunal 
for approval under S. 33 or on a refer- 
ence under S. 10 of the Industrial Dis- 
putes Act, 1947. In either case, if the 


‘enquiry is defective or if no enquiry 


has been held as required by Standing 
Orders, the entire case would be 
open before the tribunal and the em- 
ployer would have to justify on facts 
as well that its order of dismissal, or 
discharge was proper. Phulbari Tea 
Estate’s case was on a reference under 
S. 10, and the same principle was ap- 
plied there also, the only difference 
being that in that case, there was an 
enauiry though it was defective. A 
defective enquiry in our opinion stands 
on the same footing as no enquiry and 
in either case the tribunal would have 
jurisdiction to go into the facts and 
the employer would have to satisfy the _ 
tribunal that on facts the order of dis- 


-missal or discharge was proper. 


“If it is held that in cases where 
the employer dismisses his employee 
without holding an enquiry, the dis- 
missal must be set aside by the indus- 
trial tribunal only on that ground, it 
would inevitably mean that the em- 
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ployer will immediately proceed to 
hold the enquiry and pass an order 
dismissing the employee once again. 
In that case, another industrial dispute 
would arise and the employer would 
be entitled to rely upon the enquiry 
which he had held in the meantime. 
This course would mean delay and on 
the second occasion it will entitle the 
employer to claim the benefit of the 
domestic enquiry given. On the other 
hand, if in such cases the employer is 
given an opportunity to justify the 
impugned dismissal on the merits of his 
case being considered by the tribunal 
for itself and that clearly would be to 
the benefit of the employee. That is why 
this Court has consistently held that 
if the domestic enquiry is irregular, 
invalid orimproper, the tribunal may 
. give an opportunity to the employer 
to prove his case and in doing so the 
tribunal tries the merits itself. This 
view is consistent with the approach 
which industrial adjudication general- 
ly adopts with a view to do justice be- 
tween the parties without relying too 
much on technical considerations and 
with the object of avoiding delay 
in the disposal of industrial dis- 
putes. Therefore, we are satisfied that 
no distinction can be made between 
cases where the domestic enquiry is 
invalid and those where no enquiry 
has in fact been held. We must there- 
fore reject the contention that as their 
was no enquiry in this case it was not 
open to the respondent to justify the 
discharge before the tribunal.” 


. 52. The recent decision of this 
Court bearing on this matter is the 
one rendered in C.A. No. 992 of 1967, 
D/- 17-9-1971 = (reported in AIR 1972 
SC. 136). That was a case where 
the Tribunal held that the do- 
mestic enquiry conducted by the 
management leading to the termination 
of the workmen was held in violation 
of the principles of natural justice and 
in consequence the order terminating 
the services of the workmen was set 
aside. i 

53. On appeal by the manage- 
ment, this Court rejected its contention 
that the view of the Tribunal about the 
invalidity of the enquiry proceedings 
was erroneous. But it was contended 
that the Tribunal, after having come 
to the conclusion that the domestic en- 
quiry was not valid, should have given 
an opportunity to the mangement to 
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adduce evidence before it to justify the 
order terminating the services of the 
workmen. This Court held that the 
legal position is that it is open to the 
management to rely upon the domestic 
enquiry conducted by it and satisfy 
the Tribunal that there is no infirmity 
attached to the same. It was further 
laid down that the management has 
also got a right to justify on facts as 
well that its order of dismissal or dis- 
charge was proper by adducing evi- 
dence before the Tribunal. But it was 
emphasised that the Dispute that is 
referred to a Tribunal is not the vali- 
dity or otherwise of the domestic en- 
quiry held by the management leading 
to the order of termination, but the 
larger issue whether the order of ter- 
mination, dismissal, or imposing or 
proposing to impose punishment on the 
workman concerned is justified. It 
was observed as follows: 


“If the management defends its 
action solely on the basis that the 
domestic enquiry held by it is proper 
and valid and if the ‘Tribunal holds 
against the management on that point, 
the management will fail. On the 
other hand, if the management relies 
not only on the validity of the domes- 
tic inquiry, but also adduces evidence 
before the Tribunal justifying its ac- 
tion, it is open to the Tribunal to ac- 
cept the evidence adduced by the 
management and hold in its favour 
even if its finding is against the mana- 
gement regarding the validity of the 
domestic enquiry. It is essentially a 
matter for the management to decide 
about the stand that it proposes to take 
before the Tribunal. It may be empha- 
Sised that it is the right of thé manage- 
ment to sustain its order by adducing 
also independent evidence before the 
Tribunal It is a right given to the 
management and it is for the manage- 
ment to avail itself of the said opportu- 
nity.” 

54, Tt was further held that if 
may be open to the management to 
request the Tribunal to decide in the 
first instance as a preliminary issue 
the validity of the domestic enquiry 
that may have been conducted by it 
and then to give an opportunity to’ ad- 
duce evidence before the Tribunal, if 
‘the finding was against the manage- 
ment. It was held on facts that there 
was no question of opportunity to ad- 
duce evidence having been denied by 
the Tribunal as the appellant therein 
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had made no such request: and there- 
fore the contention that the Tribunal 
should have given ‘an opportunity suo 
motu to adduce evidence was not ac- 
cepted, in the circumstances of that 
case. 

55. We have referred to deci- 
sions illustrative of various aspects. 
M/s. Bharat Sugar Mills Ltd. v. Shri Jai 
Singh, (1962) 3 SCR 684 was an inst- 
ance where a domestic enquiry was 
held, but it was not accepted by the 
Tribunal as a proper enquiry. The 
management let in evidence to justify 
its action, which was accepted by the 
Tribunal The contention of the work- 
men that when once the domestic en- 
quiry has been held to be defective by 
the Tribunal, there was no right in the 
management to adduce. evidence to 
justify its action, was rejected by this 
Court. 


56. (1963) 3 SCR 461 = (AIR 
1963 SC 295) was an instance where a 
domestic enquiry had been held by 
the management. But when the dispute 
regarding the termination of the 
services of the workmen on the 
basis of such an enquiry was 


referred to the Industrial Tri- 
bunal even when the trial start- 
ed the management adduced evi- 


dence justifying its action. The mana- 
gement also relied upon the enquiry 
proceedings conducted: by it. The Tri- 
bunal did not consider the validity of 
the domestic enquiry, but, on the 
other hand, held against the mariage- 
ment on the evidence before it. The 
grievance of the management that the 
Tribunal should have first considered 
the validity of the domestic enquiry 
was accepted by this Court. 


57. (1965) 3 SCR 588 = (AIR 
1965 SC 1803) was an instance where 
no enquiry at all had been held by the 
management as per its Standing Orders 
before terminating the services of the 
employees. But evidence was adduced 
before the Tribunal by the manage- 
ment justifying its action and that 
evidence was accepted by the Tribunal 
The contention of the workmen that as 
no enquiry had been held by the mana- 
gement before passing the order of 
termination, it was not open to the 
management to adduce evidence before 
the Tribunal justifying its action, was 
rejected by this Court. > 


58. C. A. No. 992 of 1967 D/- 
17-9-1971 = (reported in AIR 1972 


- 


ALR 


SC 136) was an instance where an en- 
quiry was conducted by the manage- 
ment, but it was held to be defective 
by the Tribunal and in consequence 
the order terminating the services of 
the workmen was set aside. No per- 
mission to adduce evidence before the 
Tribunal justifying its action was ask- 
ed for by the management. The grie- 
vance of the management before this 
Court, that the Tribunal should have 
given such an opportunity suo motu 
was not accepted, in the circumstances 
of that case. 


59. It may be pointed out that 
the Delhi and Madhya Pradesh High 
Courts had held that it is the duty of 
the Tribunal to decide, in the first 
instance, the propriety of the domestic 
enquiry held by the management and 
if it records a finding against the 
management it should suo motu 
provide an opportunity to the 
management to adduce additional ~ 
evidence, even though the mana- 
gement had made no such request- 
This view was held to be erroneous 
by this Court, in C. A. No. 992 of 1967 
D/- 17-9-71 = (reported in AIR 1972 
SC 136). 

60. From the above decisions 
the following principles broadly 
emerge: 

(1) If no domestic ‘enquiry had 
been held by the management, or if 
the management makes it clear that it 
does not rely upon any domestic en- 
quiry that may have been held by it, 
it is entitled to straightway adduce evi- 
dence before the Tribunal justifying 
its action. The Tribunal is bound to 
consider that evidence so adduced be- 
fore it, on merits, and give a decision 
thereon. In such a case, it is not neces- 
sary for the Tribunal to consider the 
validity of the domestic enquiry as the 
employer himself does not rely on it. | 

(2) If a domestic enquiry had been 
held, it is open to the management to 
rely upon the domestic enquiry held 
by it, in the first instance, and alterna- 
tively and without prejudice to its 
plea that the enquiry is proper and 
binding, simultaneously adduce addi- 
tional evidence before the Tribunal 
justifying its action. In such a case 
no inference can be drawn, without 
anything more, that the management 
pe een up the enquiry conducted 

y it. 
(3) When the management relies 
on the enquiry conducted by it, and 
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also simultaneously adduces evidence 
before the Tribunal, without prejudice 
to its plea that the enquiry proceed- 
ings are proper, it is the duty of the 
Tribunal, in the first instance, to con- 
sider whether the enquiry proceedings 
conducted by the management, are 
valid and proper. If the Tribunal is 
satisfied that the enauiry proceedings 
have been held properly and are valid, 
the question of considering the evidence 
adduced before it on merits, no longer 
survives. It is only when the Tribunal 
holds that the enquiry proceedings 
have not been properly held, that it 
derives jurisdiction to deal with the 
merits of the dispute and in such a 
case it has to consider the evidence 
adduced before it by the management 
and decide the matter on the basis of 
such evidence. 


(4) When a domestic enquiry has 
been held by the management and the 
management relies on the same, it is 
open to the latter to request the Tri- 
bunal to try the validity of the domes- 
tie enquiry as a preliminary issue and 
also ask for an opportunity to adduce 
evidence before the Tribunal, if the 
finding on the preliminary issue 1S 
against the management. However 
elaborate and cumbersome the proce- 
dure may be, under such circumst- 
ances, it is open to the Tribunal to 
deal, in the first instance, as a preli- 
minary issue the validity of the domes- 
tic enquiry. If its finding on the preli-~ 
minary issue is in favour of the mana- 
gement, then no additional evidence 
need be cited by the management. But, 
if the finding on the preliminary issue 
is against the management, the Tribu- 
nal will have to give the employer an 
opportunity to cite additional evidence 
and also give a similar opportunity to 
the employee to lead evidence contra, 
as the request to adduce evidence had 
been made by the management to the 
Tribunal during the course of the pro- 
ceedings and before the trial has come 
to an end. When the preliminary issue 
is decided against the management and 
the latter leads evidence before the 
Tribunal, the position, under such cir- 
cumstances, will be, that the manage- 
ment is deprived of the benefit of hav- 
ing the finding of the domestic Tri- 
bunal being accepted as prima facie 
proof of the alleged misconduct. On 
the other hand, the management will 
have to prove, by adducing proper evi- 
dence, that the workman is guilty of 
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misconduct and that the action taken 
by it is proper. It wil not be just 
and fair either to the management or 
to the workman that the Tribunal 
should refuse to take evidence and 
thereby ask the management to make 
a further application, after holding a 
proper enquiry, and deprive the work- 
man of the benefit of the Tribunal it- 
self being satisfied, on evidence ad- 
duced before it, that he was or was not 
guilty of the alleged misconduct. 


(5) The management has got a 
right to attempt to sustain its order 
by adducing independent evidence be- 
fore the Tribunal But the manage- 
ment should avail itself of the said 
opportunity by making a suitable re- 
quest to the Tribunal before the pro- 
ceedings are closed. If no such oppor- 
tunity has been availed of, or asked 
for by the management, before the 
proceedings are closed, the employer 
can make no grievance that the Tri- 
bunal did not provide such an opportu- 
nity. The Tribunal will have before 
it only the enquiry proceedings and 
it has to decide whether the proceed- 
ings have been held properly and the 
findings recorded therein are also pro- 
per. 


(6) If the employer relies only on 
the domestic enquiry and does not 
simultaneously lead additional evi- 
dence or ask for an opportunity dur- 
ing the pendency of the proceedings 
to adduce such evidence, the duty of 
the Tribunal is only to consider the 
validity of the domestic enquiry as 
well as the finding recorded therein 
and decide the matter, If the Tri- 
bunal decides that the domestic 
enquiry has not been held properly 
it is not its function to invite suo motu 
the employer to adduce evidence be- 
fore it to justify the action taken by 
it. 


(7) The above principles apply to 
the proceedings before the Tribunal, 
which have come before it either on 
a reference under Section 10 or by 
way of an application under Sec- 
tion 33 of the Act. 


61. Having due regard to the 
above principles, as could be gathered 
from the decisions, referred to above, 
in our opinion, the application filed by 
the mangement for permission to ad- 
duce evidence was highly belated. We 
have already emphasised that the en- 
quiry proceeding before the Tribunal is 
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a composite one, though the jurisdiction 
of the Tribunal to consider the validity 
of the domestic enquiry and the evi- 
dence adduced by the management be- 
fore it, are to be considered in two 
Stages. It is no doubt true that the 
‘Imanagement has got a right to adduce 
evidence before the Tribunal in case 
the domestic enquiry is held to be 
vitiated. The Tribunal derives juris- 
diction to deal with the merits of the 
dispute only if it has held that the 
domestic enquiry has not been held 
properly. But the two stages in 
which the Tribunal hag to conduct 
the enquiry are in the same proceed- 
, jing which relates to the consideration 
of the dispute regarding the validity 
of the action taken by the management. 
Therefore, if the -management wants 
to avail itself of the right, that it has 
in law of adducing additional evi- 
dence, it has either to adduce evi- 
dence simultaneously with its reli- 
ance on the domestic enquiry or should 
ask the Tribunal -to consider the vali- 
dity of the domestic enquiry as a pre- 
liminary issue with a request to grant 
permission to adduce evidence, if the 
decision of preliminary issue is against 
the management. An enquiry into the 
preliminary issue is in the course of 
the proceedings and the opportunity 
given to the management, after a deci- 
sion on the preliminary issue, is really 
a continuation of the same proceedings 
before the Tribunal. - 


62. In the case before us, it is 
seen from the order sheet that Item 
No. 5 relates to the entry of March 21, 
1967 regarding the appellant having 
filed the enquiry proceedings and to 
the Tribunal having heard the argu- 
ments of both sides on the basis of the 


enquiry proceedings. There is also ' 
the further entry that judgment has , 


been reserved by the Tribunal. That 
shows that the enquiry proceedings 
have closed by then and what was left 
was only the delivery of judgment by 
the Tribunal. The order sheet further 
shows that after the judgment was 
reserved on March 21 1967, the ap- 
pellant filed the application in ques- 
tion praying that if the enquiry pro~ 
ceedings are-found to be defective, it 
should be given an opportunity to ad- 
duce evidence. In:the order sheet 
the entry relating to the receipt of this 
application is shown as Item No. 6, 
after Item No. 5 which, as pointed 
above, relates to the reserving of 
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judgment. No doubt, ft would have 
been proper for the Tribunal to have 
dealt with this application in its main 
order and expressed its opinion on the 
same. It is regrettable that the Tri- 
bunal apart from just making a re- 


ference to the filing of the application 


in its main order, has not dealt with it 
on merits. But, that is of no conse- 
quence, so far as the present case is 
concerned. The appellant, did not ask 
for an opportunity to adduce evidence 
when the proceedings were pending 
nor did it avail itself of the right given 
to it in law to adduce . evidence be- 
fore the Tribunal during the pendency 
of the proceedings. If such an oppor- 
tunity had been asked for and refus- 
ed or if the Tribunal had declined to 
receive evidence, when it was sought 
to be tendered on behalf of the 
management, when the proceedings 
were still pending, the position would 
have been entirely different. In such 
a case, it can be held that the appel- 
lant had been deprived of the opportu- 
nity which should have been afforded 
to it, in law. of adducing evidence on 
merits before the Tribunal if the do- 
mestic enquiry was held to be defec- 
tive. Having due regard to the fact 
that the appellant moved the Tri- 
bunal in that regard only after the 
proceedings had come to an end, it 
cannot be said, in this case, that such 
an opportunity had been denied to it. 


63. In the result, the order of 
the special Industrial Tribunal is con- 
firmed and this appeal dismissed with 


costs. 
Appeal dismissed. 
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therefore Art. 120 is applicable to such 
claim. (Para 26) 
(B) Civil P. C. (1908), O. 8, R. 6 — 
Counter claim — Where in a suit for 
recovery of certain amount on the 
basis of Khata, the defendant by his 
additional written statement puts 
forward a counter claim for account- 
Ing arising out of transactions between 
him and the plaintiff on the basis of 
an agreement, the written statement 
can be treated as a cross claim — (F. 
A. No. 40 of 1964, D- 5-8-1970 
(Orissa), Reversed on facts). 
(Para 24) 
Appena in person; M/s. K. K. 
Binha, B Sinha and S. K. Sinha, 
Advocates, for Respondent- 
The judgment of the Court was 
delivered by 


SIKRI, C. J. :— This appeal by 


special leave arises out of a suit filed. 


by the respondent, Data Ram Jagan- 
nath, hereinafter referred to as the 
plaintiff, against the appellant, 
Mohinder Singh Jaggi, hereinafter 


_ referred to as the defendant, for realisa- 


tion of Rupees 9385.09 towards prin- 
cipal and Rupees 1338.54 towards in- 
terest at 12% per annum, on Khata 
account. Before the Trial Court the 
defendant raised a ‘counter claim in 
his additional written statement claim- 
Ing accounts from the plaintiff in res- 
pect of the goods which came into 
their possession in pursuance of an 
agreement. ` 

2. The Trial Court decreed the 
plaintiffs suit against the defendant 
but also accepted the cross-claim of 
the defendant for accounts and passed 
a preliminary decree for accounts to 
be rendered by the plaintiff for the 
goods lying in his custody. The Trial 
Court observed that the details of 
the decree would be worked out in 
the final decree. 

3. The plaintiff appealed 
against the preliminary decree for 
accounts passed in favour of the de- 
fendant. The High Court allowed the 
appeal and set aside that part of the 
judgment and decree of the Trial 
Court which directed the plaintiff to 
render accounts, and dismissed the 
cross-claim made by the defendant in 
his additional written statement. The 
defendant having obtained special 
leave, the appeal is now before us for 

isposal a 

4. The suit was filed by two 

plaintiffs; Dataram Jagannath, a regis- 
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tered partnership firm, and Dataram 
Jagannath, H. U. F., but they will be re- 
ferred to compendiously as the plain- 
tiff. The plaint was filed on July 3, 
1961, alleging that the plaintiff agreed 
to supply funds to the defendant as 
and when necessary to carry on his 
business. The plaintiff from time to 
time advanced loans to the defendant 
either in cash or by cheque or by 
retiring hundis from the Bank or by 
supplying goods to him on credit. 
After giving up certain amount stated 
to have become time-barred and also 
giving up some interest the balance 
was claimed. 

5. In the written statement 
dated April 16, 1962, the defendant 
pleaded in para 5 “that without going 
to the account of both the parties and 
without -settlement of account the 
plaintiffs cannot sue for any definite 
amount, hence, the plaintiffs without 
bringing a suit for account and with- 
out settlement of account cannot bring 
this suit in the present form for a de- 
finite sum of money.” The defendant 
further denied that there was any 
agreement for advancing loans as such, 
as alleged by the plaintiff. It was fur- 
ther alleged in Para 18 that “the true 
facts of the case are that the defendant 
who carries on business of Motor 
Accessories is to place orders to out- 
side stations and receives them through 
Railway and through Banks. that at 
times of necessities in order to release 


` the said goods from Banks the defen- 


dant on various occasions approached 
Sri Baij Nath who released the R/R of 
the defendant on payment and against 
the said payment the plaintiff used to 
retain the goods. Subsequently the 
defendant either released.the goods or 
any part thereof on payment within a 
time required by the plaintiff No. or 
the plaintiff No. sold the goods so re- 
tained by him and realised his dues.” 
(sic) It was further alleged that the de- 
fendant was not liable to pay the sum 
of Rupees 26,654.44; rather the plain- 
tiff was liable to pay the said amount 
with interest to the defendant. It was 
also alleged that certain payments had 
not been accounted for. 


6. It appears from the judg- 


.ment of the Trial Court that the de- 


fendant asserted about the presence 
of a written agreement, vide his ad- 
journment petition dated October 27. 
1961, and the plaintiff denied about the 
presence of such a written agreement 
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vide his objection dated November 4, 
1961. When the plaintiff prayed for 


-the amendment of the plaint on April 


1, 1963 so as to include the statement 
of accounts as part of the plaint, the 
defendant filed the additional written 
statement. In this statement it was 
alleged in para 1 that “there was an 
agreement on stamp worth Rs. 1-2-0 
bearing stamp Nos. 1514 and 1515 
purchased by defendant on 9-8-57 
a which it was arranged as fol- 
OWS: - 


That the plaintiffs agreed that 
whenever required by defendant the 
plaintiffs would release from the Bank 
the R/R on full payment of the goods, 
sent from outside stations, under 
orders placed by the defendant and 
the plaintiff would retain the goods 
and the vouchers accounts etc. and 
would release the goods only on full 
payment made by the defendant. The 
said stamped agreement was kept with 
the plaintiffs. He has not produced 
the same in court.” 


T. It was further alleged that 


according to the said contract, the 
plaintiff, on release of the said R/R, 
used to retain the goods with him and 
used to release the goods only on full 
payments made by the defendant. It 
was also alleged that the plaintiff had 
not delivered the goods released 
through the Bank to the tune of about 
Rs. 26,654.44. 


8. In para 7 of the additional 
written statement it was alleged that 
“the goods were being kept in the go- 
down hired by the defendant from Sri 
B. B. Neogi under lock and key by the 
plaintiffs under the full control and 
charge of the plaintiffs and whenever 
the actual price of the goods were be- 
ing paid by the defendant, the plain- 
tiffs used to release that quantity of 
goods according to arrangement enter- 
ed into between them; that when the 
defendant wanted release of the goods 
on payment, the plaintiffs did not 
deliver them and there was difference 
between the parties whereupon the 
plaintiffs have surreptitiously remov- 
ed all the goods to some other godown 
without knowledge and consent of the 
defendant and has brought this false 
suit for illegal gain.” 

9. In para 9 it was stated as 
follows: 


“That as the plaintiffs are bound 
to explain and render account to the 
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defendant for all goods released by 
them and hence for the purpose of the 
defendant’s counter claim the defen- 
dant tentatively values his claim at 
Rs. 100/~ and pays court-fee of Rupees 
10.50 np. and after the account are 
rendered by the plaintiffs or failing 
that commissioner settles account the 
defendant shall pay balance court-fee 
on the same.” 

‘10. The plaintiff, in his reply, 
denied that there was any agreement. 
He further alleged that the claim of 
the defendant, if any, was barred by 
limitation. It was denied that the 
plaintiff, on release of the railway 
receipt, used to retain the goods with 
him and released the goods only on 
full payment made by the defendant. 
It was stated that the plaintiff advan- 
ced loans to the defendant to retire 
hundis from the Bank and had nothing 
to do with the goods. It was denied 
that the goods were being taken and 
kept in the godown hired by the de- 
fendant from Sri B. B. Neogi. 


11. The trial court framed first 


a number of issues, including: 
(3) Is there any cause of action fo 
bring the suit against the defendant? 


and 

(4) Is the suit maintainable with~ 
out filing a suit for accounts? 
. 12. The Tria Court 
framed five additional issues 
lows: 

(7) Was there an agreement be~ 
tween the parties regarding financing 
by the plaintiffs as alleged? 

(8) Have the plaintiffs released all 
the goods to the defendant? 

_ (9) Have all the payments made 
by the defendant been credited by the 
plaintiff? 

(10) Are the plaintiffs liable to 
compensate the defendant for with- 
holding goods, if so, to what extent? 

(11) Are the plaintiffs liable fo 
render account to the defendant? 

13. It may be noted that na 
point regarding limitation was includ- 
ed in the additional issues as arising 
out of the counter-claim. 

14, The trial court dealt with 
issues Nos. 3, 4, 7 and 11 together, and 
held that the plaintiffs suit was main-~ 


later 
as fol- 


. tainable, it was not barred by limita- 


tion, and the plaintiffs claim having 
been proved he was entitled to the 
decree. As stated above, the Trial 
Court also allowed the defendants 
cross-claim for accounts. 
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_ 15. In para 10 of its judgment, 
the Trial Court examined the question 
whether the plaintiff advanced money 
as against the goods of the defendant 
as pledgee. After noting the pleadings, 
it found that “as per Ext. G it appears 
that on 9-8-57 the defendant purchas- 
ed two stamps worth Rs. 2.4.0 and in 
token of such purchase from the stamp 
vendor he has affixed his signature 
and thumb marks”. It held that the 
allegation in the written statement that 
only Rs. 1-2-0 stamps were bought was 
perhaps due to bad memory, as the 
numbers of the stamps had been given 
in the additional written statement. 
The Trial Court was inclined to accept 
the version of the defendant. It felt 
that this circumstance had a bearing 
on the defendant’s contention that the 
plaintiff advanced money against the 
pledge of goods by having an agree- 
ment. 

16. The trial court next found 
that P. W. 1, Baijnath Hala, who is a 
partner of the plaintiff firm, was 
acquainted with the defendant and the 
fact that the defendant had a cash cre- 
dit account with the Punjab National 
Bank. It further found that the defen- 
dant was a West Punjab refugee who 
had no properties in the State of Ori- 
ssa and it was unlikely that the plain- 
tiff would advance money in huge 
amounts from time to time without 
any written acknowledgement or docu- 
ment and without securing the pledge 
of the goods. The Trial Court further 
found that the defendant was borrow- 
ing money previously from the Pun- 
jab National Bank by pledge of goods, 
and the Bank served a notice on him 
on July 11, 1957, to deposit Rs. 14,000/- 
within 18 days failing which the motor 
parts pledged with it would be sold. 
It was then that the defendant appro- 
ached the plaintiff to finance him in 
the same manner as he was carrying 
on with the Bank. The Court further 
found that the plaintiff loaned to the 
defendant Rs. 10,(100/- and this amount 
was utilised by the defendant to pay 
off the dues of the Bank. 

17. The defendant led some 
oral evidence and the trial court rel- 
ed on that evidence. Kudrat Singh, D. 
W. 1, who runs business in motor parts 
at Jaipur Road, stated that he used to 
purchase goods frem the defendant, 
both before the defendant stopped de- 
aling with the Bank and after, and on 
both occasions he got the goods from 
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the godown. After the defendant had 
stopped dealings with the Bank, the 
witness purchased goods three or four 
times and he used to go to the office 
of Dataram Jagannath at Nayasarak 
and his men were opening the godown. 
The Trial Court held that there was 
nothing to disbelieve D. W. 1 as he 
neither appeared to be interested nor 
inimical. 


18. The evidence of D. W. 3, 
who is a doctor, is important, and 
there is no reason, as held by the 
Trial Court, that his evidence should 
not be believed. He was posted at 
Khurda where he was an Assistant 
Surgeon. He owned a Vauxhall car 
and one day in 1959 the main plate of 
the spring of the car broke on the way. 
He searched for the part and came to 
know that this part was available with 
the defendant. It was then about 8 or 
9pm. The defendant told him that 
the part was not in his shop but was 
in the godown whose key was with 
Dataram Jagannath. On his request 
both the defendant and the witness 
went to the plaintiffs firm at Naya- 
sarak but he could not get the part till 
the next morning and therefore he was 
forced to halt for the night. In the 
morning the witness and the defendant 
went again to the plaintiff's shop and 
the gumasta of the plaintiff came with 
the key and opened the godown about 
7 or 8shops off defendant’s shop, may 
be 25 or 30 yards off. The witness was 
cross-examined in great detail but 
nothing was brought out to discredit 
his testimony. 

19. Another circumstance which 
the learned Trial Judge relied. on was 
the curious fact that on several dates- 
the plaintiff received money from the 
defendant not in a lump sum but by 
several instalments. For example, on 
December 16, 1957, four amounts were 
paid, ie. Rs. 141/-, Rs. 140/-, Rs. 108/-, 
and Rs. 50/-, and on February 17, 1958, 
three cheques were given, ie. for 


‘Rs. 163/-, Rs. 196/-, and Rs. 183/-. On 


February 19, 1958 two cheques were 
given and there are so many other 
dates on which more than one cheque 
was given. Further, the Trial Court 
was impressed by the fact that the de- 
fendant paid even naya paise along 
with rupees. For example, on Decem- 
ber 23, 1957, a cheque for Rs. 183.41 
was given, on January 6, 1958, one 
cheque for Rs. 38.50, on March 3, 1958, 
one cheque for Rs. 180.75, on March 
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24, 1958, one cheque for Rs. 156.18, 
and on March 25, 1958, one cheque for 
Rs. 276.28 were given and so forth. 
The Trial Court observed that “the ad- 
vancement of money on several occa- 
‘gions by the plaintiffs disclose that 
they were making payments mostly 
for retiring the hundies of the defen- 
dant which also included several 
nayapaise on several occasions. Ordi- 
narily if the plaintiffs’ transactions 
would have been mere advancement of 
loans by cash the payments could not 
have been by fractions of rupee even 
and Ext. l‘and F series (accounts) 
mostly disclose that the payments 
were for releasing the goods of 
the defendant. Likewise it is not 
understood as to why the defendant 
would have repaid money with frac- 
tions of rupees as well as repayment 
of several items on even a ‘single date 
unless it was for price of goods paid.” 


20. The defendant’s case next 
was that after he issued the lawyer’s 
notice, Ext. 14, dated April 25, 1961, and 
the plaintiff's reply dated May 9, 1961, 
the plaintiff in his absence removed 
goods worth Rs. 26,654.44. The Trial 
Court, however, discounted this fact 
because the defendant was bound to 
maintain a register of goods kept in 
the godown, vide clause 3 (a) of Ext. 
A, which was the agreement with the 
Bank, and he had not maintained any 
such register nor produced it. Further, 
the defendant neither approached -the 
police regarding the removal of the 
goods from the godown nor took any 
civil or criminal action. The Trial 
Court, however, felt that the cross- 
claim ofgthe defendant should not be 
- rejected as it was for accounts only. 
The Trial Court also did not rely ‘on 
the evidence of D. W. 2, an employee 
of the defendant, regarding the re- 
moval of the goods by the plaintiff in 
the absence of the defendant, as the 
evidence could not be. corroborated. 
The Trial Court gave a curious rea- 
soning that because the establishment 
register was not produced, it could not 
be held that D. W. 2 was in the em- 
ployment of the detendent at the rele- 
vant time. 

21. Tt is nob necessary for us 
to decide whether the goods were re- 


l . moved from this particular godown by 


the plaintiff because nothing turns on 
it as far as the question of passing a 
preliminary decree for accounts is 
concerned. In this connection we also 
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need not go into the question that ouf 
of the three locks which were origi- 
nally on the godown two were remov- 
ed and one broken lock left there for 
D. W. 2 to pick up and give it to the 
defendant. But there is some evidence 
showing that locks of a similar nature 
were purchased by the plaintiff, 
though it is not necessary for us to ga 
into this question. . 

22. It seems to us that on the 
facts found by the Trial Court and in 
our opinion correctly so found, the 
Trial Court was quite right in coming 


to the conclusion that the relationship. 


between the plaintiff and the defen~ 
dant was not merely of a lender and a 
debtor but also there was an arrange- 
ment similar to a cash credit. agree~ 
ment with the Bank 


23. With respect, we are un- 
able to agree with the High Court that 
these circumstances did not lead to the 
conclusion that there was such an 
agreement. They have examined each 
individual item and not considered the 
circumstances as a whole. It seems to 
us-that all those facts are consistent 
only with the defendant’s case. 


24. The learned counsel for the 
Plaintiff raised a number of other 
points before us. He first said that 
the nature of the claim of the defen- 
dant being quite different from the 
claim of the plaintiffs, courts below 
erred in accepting the written state- 
ment as a plaint in a cross suit. It 
seems to us that the additional writ- 
ten statement was rightly treated asa 
cross claim by the courts below. It 
arose out of the transactions between 
the plaintiff and the defendant. 


25. The counsel next contend- 
ed that the requisites of the plaint, as 
provided for in the Code of Civil Pro- 
cedure, not having been complied with 
in the written statement, the same is 
fit to be rejected as a plaint. We have 
set outthe main allegations in both the 
written statement and the additional 
written statement, and we are unable 
to see that these allegations do not 


. show any cause of action or do not 


comply with the provisions of a plaint. 
It is true that the additional written 
statement is not artistically drafted, 
but in India it is difficult to apply 
strict rules of interpretation to plead- 
ings in the lower courts. 


26. The learned counsel next 
contended that the claim in the cross 


A 
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suit was barred by limitation. Accord- 
ing to him, the applicable Articles 
were Article 48 or 48A of the Indian 
Limitation Act, 1908. Articles 48 and 
48A read: 


“48. For specific Three 
moveable property years son having the 
lost or acquired by right to posses- 
theft. or dishonest sion of the pro- 
misappropriation perty first 
or conversion, or learns in whose 


for compensation possession it is. 
for wrongfully - 

taking or detain- 

ing the same. 

48A. To recover Three When the sale 
Moveable pros years becomes known 
perty conveyed to the plaintiff.” 
or bequeathed - 


depositary or 
pawnee for a valu- 
able consideration. 


These Articles obviously have no ap- 
plication. It seems to us that Art. 120 
applies. The cross-claim was for ac- 
counts, which is not covered by any 
other Article in the Limitation Act. 

27. The learned counsel next 
contended that the defendant having 
alleged about the removal of goods on 
a particular date and the evaluation 
of the goods having been made by him 
at Rs. 26,654.44, there was no question 
of rendition of accounts, and as both 
the courts below had concurrently 
found that there was no removal of 
goods the claim of the defendant must 
fail We have already mentioned that 
it is not necessary to decide this point 
because it is irrelevant whether the 
goods were in godown A or godown 
B, it is for the plaintiff to account for 
the goods. ; 

28. Lastly, the counsel urged 
' that the defendant having based his 
claim on the written agreement and 
the agreement not having been proved, 
his claim ought to have been rejected. 
We are unable to see any force in this 
contention. We hold that there was an 
agreement arrived at between the par- 
ties. the agreement seems to have 
been suppressed by the plaintiff but the 
essential terms of the agreement seem 
to be quite clear from the course of 
dealings between the parties. 


29. In the result we set aside 
the judgment and decree of the High 
Court and restore that of the Trial 
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Court. The appellant-defendant will 
have his costs here and in the High 
Court. 

30. We may mention that in 
pursuance of the preliminary decree 
passed by the Trial Court, certain pro- 
ceedings were taken but the Trial 
Court was directed not to sign the 
final decree by order of the High 
Court. That order is now sef 
aside and the Trial Court will now 
proceed from the stage where it left 
the proceedings and pass final decree 
in accordance with law. 


Order accordingly. 
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Balakrishandas and others, Ap- 
pellants v. State Bank of Hyderabad 
and another, Respondents. 

Civil Appeal No. 547 of 1967, D/- 
20-1-1972. 

«Hyderabad Jagirdars Debt Settle- 
ment Act (12 of 1952), Ss. 25 and 11 — 
Provisions apply only to pre-notifica- 
tion debts and to proceedings pending 
in any court or before Board on date 
of notification — Case law discussed. 
O..S. A. No. 9 of 1959, D/- 14-11-1966 
(A-P.) Affirmed. (Para 4) 


Where a cash credit loan was 
granted to the Jagirdars by the 
Bank under a mortgae deed ex- 
ecuted by them after the date 
of notification (30-6-1953) to dis- 
charge their pre-notification debts, 
the loan is a fresh debt to 
which the provisions do not apply and 
hence the suit for recovery of the 
amount could be decreed by the civil 
court. (Para 5) 
Cases Referred: Chronological Paras 


(1971) AIR 1971 SC 449 (V 58) = 
(1971) 2 SCR 136, Jt. Family of 
Mukundas Raja Bhagwandas & 
=o v. State Bank of Hydera- 

a 

(1964) AIR 1964 Andh Pra 236 
(V 51) = (1963) 2 Andh WR 
147 (FB), State Bank of Hydera- 


*(O. S. Appeal No. 9 of 1959, D/- 14- 
11-1966 — Andh Pra.) 
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bad v. Mukundas Raja Bhagwan- 
das and Sons 

(1964) AIR 1964 SC 1633 (V 51)= 
(1964) 6 SCR 903, State of Rajas- 
than v. Mukan Chand 3, 4 


Mr. A. R. Somnath Iyer, Sr. Advo- 
cate (M/s. R. K. P. Shankerdas, R. V. 
Ramarao and P. K. Pillai, Advocates 
with him), for Appellants; Mr. S..V. 
Gupte, Sr. Advocate (Mr. A. V. Ran- 
gam, and Miss. A. Subhashini Advo- 
cates, with him), for Respondent No. 1. 


The following Judgment of the 
Court was delivered by 


P. JAGANMOHAN REDDY, J.:— 


. This appeal is by certificate against 


the judgment of the Andhra Pradesh 
High Court which confirmed the judg- 
ment and decree of a single Judge of 
the Original Side of that Court. The 
first respondent Bank filed a suit 
against the appellants defendants Nos. 
1-4 who are members of the joint 
family firm, for the recovery of a sum 
of I. G. Rs. 5,00,000/- on the basis of 
a mortgage deed executed by them 
in favour of the Bank by securing 
certain immoveable properties with- 
out possession. As a further security, 
the first defendant on behalf of the 
joint family, caused the 5th defendant 
respondent 2 to guarantee the amount 
borrowed from the Bank and accord- 
ingly he executed a promissory note 


` in favour of the 5th defendant on 26- 


9-1953 for Rs. 5,00,000/- which he in 
turn endorsed in favour of the Bank. 
The 5th defendant ‘also executed a 
separate guarantee in favour of the 
said Bank on the same date. As the 
defendants failed to pay the amounts 
which fell due under the terms of the 
mortgage, a suit was filed as aforesaid 
against all the defendants. The ist de- 
fendant who was the manager and 
Karta of the joint family remained 
ex parte. The 5th defendant though 
he appeared in the Court, did not file 
any written statement and chose to 
remain ex parte throughout. Defen- 
dants 2-4 alone filed written state- 
ments resisting the suit on several 
pleas, two of which alone may 

noticed for the purposes of this appeal, 
namely, (i) that the 
extinguished under’ section 22 of the 
Hyderabad Jagirdars Debt Settlement 
Act 1952 (hereinafter called ‘the Act’). 
inasmuch as no application was pre- 
sented by the Bank under section 11 
of the Act before 30th June, 1953 


suit debts were- 


A.I. R. 


which was the notified date; and (ii 
the Civil Court had no jurisdiction to 
try the suit as under section 25 of the 
Act all suits and proceedings for the 
recovery of a debt due from a Jagir- 
dar have to be transferred to the Jagir- 
dars Debt Settlement Board which 
alone had jurisdiction to settle it. It 
appears that the appellants who it is 
admitted are Jagirdars had money 
transactions with the Bank prior to 
the execution of the mortgage on three 
separate accounts. Ultimately these ac- 
counts were closed by payment from 
the amount of Rs. 5,00,000/- advanced 
to them by the Bank on a cash credit 


account secured by the aforesaid mort-' 


gage deed. It was contended that as 
the amounts due on the three earlier 
accounts to the Bank were debts 
which were pending on the date of the 
Act and since these loans were secured 


by the mortgage, the provisions of the- 


Act are applicable and the debts got 
extinguished as the Bank had not ap- 
plied under section 11 before 30-6- 
1953 to refer them for settlement by 
the Jagirdars Debt Settlement Board. 


2. The trial court on the evi- 
dence held that the amounts due from 
the appellants on the three old ac- 
counts: were Rs. 5,00,000/- made up of 
(a) Rs. 2,59,436—0—0 on the L. B. D. 
Account; (b) Rs. 2,05,358—8—8 on 
Overdraft Account (Clean) (Ledger 
No. 14) Dwarkadas Mukundas; (c) 
Rs. 35,205—7—4 on Overdraft Ac- 
count (Clean) (Ledger No. 2) Dwarka- 


das Mukundas. It further held 
that at the request of the ap- 
pellants they were granted by 


the first respondent a cash credit to 
the extent of Rs.: 5,00,000/- and in com- 
pliance with the terms of sanction the 
appellants executed a mortgage deed 
(Ex. P. 10) in favour of the Bank; that 
from the fresh cash credit account 
which was opened on 8-8-1953 in the 
name of the appellant firm with the 
Bank, the appellants cleared the ear- 
lier liabilities under the three accounts 
mentioned above which were closed 
and that on the same date the Bank 
returned to the appellants thirteen 
bills duly endorsed in favour of the 
appellant firm. On these facts, the 
trial court held that'as the 1st respon- 
dent was a Scheduled Bank, the pro- 
visions of the Act would not be appli- 
cable by virtue of section 3 (v) and 
accordingly the Civil Court would have 
jurisdiction to enteratin the suit. The 
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‘suit was, therefore, decreed against 
the appellants and the second respon- 
dent, against which an original side 
appeal was filed in the High Court. 
By the time the appeal came up for 
hearing, a Full Bench of the Hyderabad 
High Court in the case of State Bank 
of Hyderabad v. Mukundas’ Raja 
Bhagwandas and Sons (1963) 2 Andh 
WR 147 = (AIR 1964 Andh Pra 236) 
(FB) held that under section 25 (1) of 
the Act, all suits, appeals, applications 
for execution and proceedings other 
than revisions, taken before the Courts 
in regard to debts for which applica- 
tions under section 11 of that Act could 
be made to the Board and involve the 
questions as to the status of the De- 
btor and the total extent of his debts, 
are liable to be transferred if they 
were pending on the date notified 
under section 11, ie. 30-6-1953. But, 
if they were filed after that date, they 
are liable to be transferred only on 
notice by the Board by reason of an 
application under section 11 or state- 
ment under section 21 of the Act. All 
other suits, appeals, applications. for 
execution or other proceedings, includ- 
ing cases relating to debts incurred 
subsequent to the notified date are 
clearly beyond the purview of S. 25 
and are not liable to be transferred to 
the Board, as the Board itself cannot 
deal with such suits or proceedings be- 
cause of the limitations placed in the 
Act. What is meant by the expression 
‘pending’ in section 25 (1) was. inter- 
preted as pending on the notified date. 


3. In view of this decision, the 
questions that were urged before the 
appellate court were whether the debt 
was a post-notification debt or a pre- 
notification debt, namely, whether it 
was contracted after 30-6-1953 or prior 
to that date. If it was a pre-notifica- 
tion debt, the said debt would be 
extinguished by virtue of section 22 of 
the Act. Even if it was a post-notifica~ 
tion debt, it was urged that the civil 
court would not have jurisdiction 
under section 25 notwithstanding the 
_ judgment of the Full Bench of the 

Andhra Pradesh High Court referred 
_to above. Further, section 3 of the 
Act was also challenged as ultra vires 
of Article 14 of the Constitution of 
India on the application of the decision 
of the Supreme Court in the State of 
Rajasthan v. Mukand Chand, (1964) 6 
SCR 903 = (AIR 1964 SC 1633). It 
was held by the Bench that the draw- 
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ing of money in the new account and 
the payment into the old accounts had 
discharged the old debts which could 
not form the basis of a suit against 
the defendants for recovery of the said 
amounts. Accordingly, following the 
Full Bench judgment, it was held that 
the Civil Court had jurisdiction to 
entertain the suit as the debt was a 
post-notification debt and in this view 
confirmed the judgment.and decree of 
the trial court. 


4. In this* appeal on the reason- 
ing of the Court in Mukandchand’s 
case (1964) 6 SCR 903 = (AIR 1964 SC 
1633) the provisions of sec. 3 exempt- 
ing Scheduled Banks from the appli- 
cation of the provisions of the Act 
equally offend Article 14 as was sec- 
tion 2 (e) of the Rajasthan Act which 
was analogous so that the lst respon- 
dents’ debts to a Jagirdar are liable to 
be challenged under any of the provi- 
sions of the Act like those of any other 
creditor to. whom section 3 was not 
made applicable. Before dealing with 
the contentions raised before us, it is 
necessary to state that as a consequ- 
ence of the abolition of Jagirs by the 
Hyderabad (Abolition of Jagirs Regula- 
tion) 1358 Fasli (1949 A. D.) and the 
Hyderabad Jagirs (Commutation Regu- 
lation) 1359 F. (1950 A. D) passed on 
25-1-1950, the resources of the Jagir- 
dars were greately affected and as a 
consequence the creditors of those 


_Jagirdars were also faced with a dif- 


ficult situation which affected their 
prospects of recovering the loans. It, 
therefore, became necessary to enact 
legislation to provide for this contin- 
gency. It was in this background that 
the Act was passed which incorpora- 
ted the provisions analogous to the 
Bombay Agricultural Debtors Relief 
Act 1947. Under the scheme of the 
Act a Debt Settlement Board was crea- 
ted and the creditors who had claims 
against the erstwhile Jagirdars were 
required under section 11 to make ap- 
plication within the notified date, 
which as we have earlier stated, was 
30-6-53, for settlement of their debts. 
This court had in another case between 
the same parties—Jt. Family of Mukund 
Das Raja Bhagwan Dass & Sons v. 
State Bank of Hyderabad, (1971) 2 SCR 
136 = (AIR 1971 SC 449) to which one 
of us was a party (Hegde J.}, consider- 
ed the scope and ambit of the Act and 
it is, therefore unnecessary for us 
again to traverse the same ground. In 








that case a similar question as that 
which falls for determination in this 
case was considered, namely, what are 
the conditions for the applicability of 
section 25 of the Act which provide for 
transfer of pending suits, appeals, 
applications and proceedings to the 
‘Board and deprive the civil courts of 
ffurisdiction in respect of debts which 
were the subject-matter of these pro- 
ceedings. In that case the decision of 
the Full Bench of the Andhra Pradesh 
High Court to which reference has 
been made earlier, was also consider- 
ed and its conclusion that the expres- 
sion ‘pending’ in sec. 25 relates to pro- 
ceedings which were, pending on the 
notified date and could not take in any 
` proceedings which came to be institut- 
ed after such date was approved. After 
examining the scheme and the several 
relevant provisions of the Act it was 
held that the suit or proceedings must 
be pending on the notified date and 
could not take in any proceedings 
which came to be instituted after such 
date, and that they must be in respect 
of a debt with regard to which a Jagir- 
. dar or a creditor could make an appli- 
cation to the Board on or before the 
notified date. Thus, only those debts 
_twhich were due on or before the noti- 
fied date from a debtor or in respect 
of which any proceedings were pend- 
ing in any Court or before the Board 
could be the subject-matter of the set- 
tlement by the Board. In that case the 
suit was filed by the respondent Bank 
on July 1956 against: the appellant for 
the recovery of Rs. 40,000/- on account 
of cash credit account opened by the 
appellants with the respondent. The 
suit was decreed and in 1959 the Bank 
filed an execution petition for execut- 
ing the decree. It was urged that the 
` execution petition should be transferr- 
ed to the Jagirdars Debt Settlement 
Board under section 25 of the Act. 
While negativing this contention, Gro- 
ver J. observed at page 142: 


“In our judgment the High Court 
came to the correct conclusion that the 
expression ‘pending’‘in S. 25 (1) must 
- relate to proceedings which were pend- 
ing on the notified date and could not 
take in any proceedings which came to 
be instituted after such date. The other 
condition for the applicability of S. 25 
was that the suit or other proceedings 
must be in respect of a debt with 
regard to which a Jagirdar or the cre- 
ditor could make an application to the 


A.L R 


Board on or before the date which the 
Government had notified for settle- 


ment of debts due by the Jagirdar. A. 


close examination of S. 22 puts the 
matter beyond controversy. If no ap- 
plication had been made under S. 11 
within the period specified therein or 
for recording a settlement made under 
S. 15 every debt due by the debtor was 
to stand extinguished. In a case of the 


present kind a debt would have stood ` 


extinguished if no application had been 
made under S. 11 within the specified 
period. Thus the material date would 
be the one notified by the Government 
under S. 11 and only those debts which 
were due on or before that date 
from a debtor or in respect of 
which any proceedings were pend- 
ing inacourt or before the Board 
would be the subject-matter of 
settlement by the Board.” 


In view of this legal position, on be- 
half of the appellant it is urged that 
the mortgage executed by the appel- 
lants did not create any new debt but 
merely secured the payment of prior 
debts which was the balance due to 
the Bank on the 3 accounts as on the 
date of the mortgage which debts were 
pending debts within the meaning of 
S. 25 (1). On this basis, it is contend- 
ed that as no application was made 
under S. 11 in respect of the prior de- 
bts, the debts became extinguished 
and accordingly the- mortgage deed 
lacked consideration to make it en- 
forceable. Apart from the fact that 
both the courts on the evidence and on 
an interpretation of the mortgage deed, 
held that the mortgage transaction 
was in respect of a fresh loan advanced 
to the appellants under that deed, no 
plea that the debt was not supported 
by consideration or that the earlier de- 
bts had been extinguished was either 
raised before the trial court or before 
the appellate court. The learned Advo- 
cate, however, referred us to prayer 
in para 9 of the written statement. in 
which a plea was taken that the suit 
is not maintainable and that “the plain- 
tiff ought to have submitted its claim 
before the Debts Settlement Board”. 
‘This plea is general in character and 


does not indicate that the suit is lia- . 


ble to be dismissed as the mortgage is 
unsupported by consideration. There 
was also neither an issue in the trial 
court nor has any ground been taken 
in the Memo of Appeal though as many 


as 75 grounds were urged against the 
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fudgment of the trial court. We can- 
not, therefore, permit the appellant to 
raise any contention based on the 
mortgage being unenforceable for want 
of consideration for the first time in 


this court. 


5. A perusal of the terms of 


lie mortgage deed clearly justifies the 


conclusions that the loan - of Rupees 
5,00,000/~ was a fresh debt created by 
the mortgage deed. There is unim- 
peachable evidence to show, and this 
has been accepted by both the courts 
that all the three prior debts were paid 
from out of Rs. 5,00,000/- cash credit 
loan granted to the appellants under 


‘the mortgage deed and the 13 bills of 


exchange, the time for payment of 
which had not fallen due and some of 
which were executed by parties other 
than the appellants, were endorsed in 
favour of the appellants and returned 
to them as a consequence of the dis- 
charge of the debts due on the three 


.Jprior accounts. 


_ 6 ‘The mortgage -deed states 
Eat the properties 
dule annexed thereto were being mort- 
gaged without possession as better 
security for the repayment of the sum 
of Rs. 5,00,000/- under the deed toge- 
ther with interest accruing in future 
and all other sums thereby secured. 
Clause I of the deed states that the 
mortgagor shall repay the said sum of 
Rs. 5,00,000/- and all other sums se- 
cured thereunder within a period of 5 
years from the date, in the manner and 
subject to the conditions detailed there- 
after; that the mortgagors shall pay 


_ Interest on the said sum of Rs. 5,00,000 
` or such other sum that may remain 


due from them to the mortgagees from 
time to time at the rate of six per cent 
per annum till the whole amount is 
fully repaid: that the mortgagors shall 
pay the interest accruing due every 
three months without default, that the 
principal sum of not less than Rupees 
1,00,000/- was to be paid per year by 
the end of each year following; and 
that the payments towards the princi- 
pal shall not be less than Rupees 5,000/- 
at a time per month and the balance 
to make up Rupees 1,00,000/- per an- 
num payable shall be paid before the 
expiry of each year following. There 
are other terms to which it is not neces- 
sary to refer except the last one by 
which it is agreed that “if the mort- 
Bagors commit breach of any of the 
1972 S.C./67 V G—7Z 
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conditions and covenants and the 
mortgage money becomes payable either 
by reason of default or any other cause 
whatsoever and the mortgagors fail to 
pay the amount due on demand, the 
mortgagee will be entitled to sue and 
bring to sale the said properties hereby 
mortgaged and if the sale proceeds are 
not sufficient to satisfy the mortgage 
decree the mortgagors will pay the 
said balance personally and from their 
other properties both moveable and 
immoveable.” From the terms of this 
mortgage it is evident that the debt 
of Rupees 5,00,000/- is a fresh debt 
created by and secured thereunder with 
interest that may become due: from 
the date of the mortgage and that 


“there is, therefore, no question of the 


mortgage deed having been executed 
as a settlement of prior debts so as to 
attract the provisions of Sections 11 
and 25 of the Act. In this view, the 
Civil Court had jurisdiction and the 
decree granted by the trial Court and 
confirmed by the appellate Court does 
not suffer from any infirmity. The 
appellants have asked for a direction to 
allow them to pay the decretal amount 
by instalments but we do not think 
that there is any justification for 
granting this prayer. The respondent, 
however, is prepared to give them 
time for payment provided half the 
amount is paid within a certain period 
and the balance thereof thereafter so 
that the entire decretal amount is 
payable within a year from the date 
of this judgment. We accordingly 
direct the appellants to pay within 
four months from the date of the 
Judgment half the decretal amount with 
interest due thereon and the balance 
thereof together with further interest 
within 8 months thereafter. If half the 
decretal amount is not paid within four 
months: as directed, the first respon- 
dent will be free to execute the entire 
decree. With these directions the ap- 
peal is dismissed with costs. 


Appeal dismissed. 
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Lakshmi Tiwari and another, Ap- 
pellants v. The State of Bihar, Res- 
pondent. 

Criminal Appeal No. 160 of 1968, 
D/- 19-1-1972. 


(A) Constitution of India, Art. 136 
— Concurrent findings of fact — Con- 
current findings regarding participa- 
tion by the accused persons in the as- 
sault, based on the evidence of the in- 
jured persons corroborated by other 
evidence, cannot be challenged in ap- 
peal by special leave. 
(Paras 7 and 12) 
(B) Penal Code (1860), Sec, 97 ~- 
Private defence of property. 

- Where the disputed Tand was 
transferred by its jotedar to the com- 
plainant by a registered document and 
he was in actual and lawful possession 
of the land on the day when the accus- 
ed assaulted him while he was plough- 
ing that land, the accused who had 
cultivated the land some time before 
the transfer as manager or agent of 
that jotedar and not in his own in- 
dependent right, is not entitled to 
claim any right of private defence of 
property in respect} of the disputed 
land. (Para 11) 


Mr. B. P. Singh, Advocate, for 
Appellants; Mr. S. C. Agrawal, Ad- 
vocate, for Respondent. 


The following Judgmenf of the 
Court was delivered by 


SHELAT, J.: Makhan Tiwari 
was the Jotedar of plot No. 60 of 
Birajpur under Saraiyahat Police Sta- 
tion. He was also the Pradhan of the 
village. He had a son who pre-deceas- 
ed him. On the death of Makhan. his 
properties, including plot No. 60, devolv- 
ed on Mst. Nand Kishore (P. W. 3), the 
widow of that pre-deceased son, he 
having left no issue surviving him. 
On survey and settlement of the lands 
in Biraijpur, the said plot No. 60 was 
mutated in her name and she remain- 
ed in possession and cultivation Pete 
of. 

*(Cr. Revn. No. 489 of 1967, D/- 28-3- 
1968 — Pat.) 
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A.L RB, 
2 On July 10, 1962, Mst. Nand 


‘ Kishore executed a registered bhugut~ 


bandha in respect of Plot No. 60 in 
favour of Kanti Mandal (P. W. 1), and 
delivered its possession to Kanti 


` Mandal and his father Garbhu. 


3. The prosecution case was 
that on July 22,- 1962, while Kanti 
Mandal and Garbhu were having the 
said land ploughed by two labourers,’ 
the appellant Lakshmi Tiwari, his father 
Bittu, appellant Digan Raut and some 
others, armed with various weapons, 
came to the plot and on Kanti Mandal 
and Garbhu declining to halt its 
ploughing, attacked them, Appellant 
Digan started the attack with a lathi 
blow on the right arm of Garbhu and 
appellant Lakshmi Tiwari followed if 
up by two sword cuts on his head. On 
Garbhu falling down, the appellants 
and their companions turned against 
Kanti Mandal, who also was attack- 
ed with sword, spear and lathis. Aften 
the assailants left the scene of offence, 
the two injured men were removed to 
Saraiyahat dispensary from whera 
Garbhu, whose condition was serious, . 
was carried to Deoghar hospital 
Kanti Mandal gave his statement ta 
the Police who by that time had arriv~ 
ed at the dispensary, which was treated 
as the Fardbeyan, (Ex. 1). Garbhu 
also made his statement thereafter 
which was recorded as his dying dex 
claration, (Ex. 3). 


4. Garbhu had eight injuries 
of which three were incised wounds, 
Kanti Mandal had six injuries, out of 
which three were incised wounds. Fors 
tunately, neither of them succumbed ta 

injuries and both figured as wif 
nesses at the trial The injuries re« 
ceived by them were caused by both 
sharp-cutting instruments, such as a 
oe and blunt weapons, such ag 


5. On these allegations, the apa 
Pellants together with 14 others 
were charge-sheeted under various 
sections of the Penal Code Though 
each of them put up a separate de~ 
fence, the principal defence was that 
on the death of Makhan in 1918 
a question arose as to who should 
succeed him as the Pradhan of the 
village. Mst. Nand Kishore at tha 
time supported the candidature of 
Bittu, the father of appellant 1 and 
gave ‘plot No. 60 and certain othen 
lands as security for the Pradhanship, 
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According to the defence, Bittu Tiwari 
had since then been in possession and 
cultivation of those lands including 
plot No. 60. By 1962 however, Mst. Nand 
Kishore fell under the influence of 
Jageshwar (P. W. 5) and Kanti Mandal, 
who managed to obtain from her the 
said bhugutbandha, on the strength of 
“which Kanti Mandal and his father 
_Garbhu claimed the right of possession. 
The defence further was that on the 
-day in question appellant Lakshmi 
‘Tiwari and his father Bittu were in 
possession of plot No. 60, and even if it 
were found that the party of the appel- 
fants caused injuries to Kanti Mandal 
and Garbhu, they did so in exercise of 
the right of private defence of property. 
. 6. The Trial Court convicted 
the two appellants and three others, 
and acquitted the rest. On appeal by 
the five convicted persons before the 
Additional: Sessions Judge, the convic- 
tions against the two appellants were 
maintained, while the others were 
given benefit of doubt and acquitted. 
The two appellants then filed a revi- 
sion application before the High Court. 
The High Court maintained the convic- 
tions against appellant Lakshmi Tiwari 
under Sections 307, 326 and 447, and 
against appellant Digan Raut under 
Sections 323 and 447 of the Penal 
Code, but reduced the sentences 
awarded to them to two years impri- 
sonment in the case of Lakshmi Tiwari, 
and to three months imprisonment in 
the case of Digan Raut. Hence this 
appeal by them under special leave. 


T. As aforesaid, altogether 16 
persons, including the present appel- 
Tants, were originally charge-sheeted 
and tried before the Trial Court. The 
Trial Court acquitted 11 of them and 
convicted only five. On appeal, the 
Additional Sessions Judge gave benefit 
of doubt to three of them, but main- 
tained the convictions of the two ap- 
pellants. That was chiefly because of 
certain discrepancies between the 
versions of the two injured men given 
by them in their previous statements 
and their version during the trial. 
But there being concurrent findings 
regarding participation by the two ap- 
pellants in the assault on Kanti Mandal 
and Garbhu, those findings could not 
be disturbed -in revision before the 
High Court, and the High Court main- 
tained their convictions reducing, how- 
ever, the sentences awarded to them. 

These concurrent findings were given 
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on the basis of the evidence of the two 
injured men, corroborated, so far as 
the appellants were concerned, by their 
previous statements as also by the 
evidence of one of the two labourers, 
wit..Budhu employed on the day of 
the incident for ploughing. Evidence 
of the rest of the witnesses, who claim- 
ed to be eye-witnesses, was rejected 
as the Trial Court found that they 
had not arrived at the place of the in- 
cident in time to see the assault, but 
came there after it was over. The 
Trial Court, however, was entitled to 
pass its order of conviction on the testi- 
mony of the two victims and the said 
Budhu (P. W. 7.) The concurrent find- 
ings given by the Trial Court and the 
Additional Sessions Judge could not 
be challenged in this appeal under 
special leave, and therefore, must 
stand. In that position, the appellants 
must be regarded as having caused in- 
juries to the two victims which accord- 
ing to the evidence were caused by ap- 
pellant 1 with a sword and by appel- 
lant 2 with a lathi. 

8. The question raised by Mr. 
U. P. Singh, however, was that on the 
assumption that the appellants did as- 
sault and cause injuries to the two 
victims, the assault was legitimate, it 
being in exercise of the right of private 
defence of property, that is to say, in 
defence of their possession of plot No. 
60 which was being intruded upon by 
Kanti Mandal and Garbhu. That con- 
tention must depend upon the question 
as to who on that day was in posses- 
sion and even if appellant 1 and 
Garbhu were in possession, whether 
an assault with a sword and a lathi was 
called for. Fortunately, there is enough 
documentary evidence on record which 
would enable us to decide the ques- 
tion raised by Mr. Singh without 
having to resort to conflicting and in- 
terested oral testimony. 

9. We start first with the 
bhugutbandha (Ex. 2), which is a re- 
gistered document and unquestionably 
executed by Mst. Nand Kishore in 
favour of Kanthi Mandal on July 10, 
1962. The genuineness of the docu- 
ment cannot be successfully challeng- 
ed as it is in the first place a registered 
document, and in the second place, 
attested by three witnesses and-endors- 
ed by the registering authority evi- 
dencing its execution by Mst. Nand 
Kishore who also in her evidence ad- 
mitted its execution. The document is 
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in the nature of a mortgage to secure 
repayment of Rupees 600 paid to her 
by Kanti Mandal, and confers on the 
creditor the right of possession of plot 
No. 60 for a period of six years, Prima 
facie. therefore, it shows that Kanti 
Mandal was given possession of the 
plot in question, for, otherwise he 
was not likely to part with Rupees 
_ 600. The document itself recites that 
Mst. Nand Kishore had borrowed that 
amount from Kanti Mandal as she 
needed it for her household expenses. 
Its operative part records as follows: 


“I the executant of my own accord 
took a loan of Rupees 600/- in cash 
from the aforesaid Creditor and in lieu 
of payment thereof, I, the executant, 
executed a Bhuktabandha satta bharna 
deed in respect of 10 kathas 10° dhurs 
of land out of my own jot land for a 
term of six years as mentioned above 
` and gave it in his cultivation. Accord- 
ingly the claimant should cultivate the 
same and pay rent thereof annually to 
the landlord and appropriate the pro- 
duce thereof.” 


The document together with the testi- 
mony of the executant herself fur- 
nishes a fairly strong piece of evidence 
of the right of Kanti Mandal of posses- 
sion of the land mortgaged to him 
for a period of six „years. The other 
evidence shown that the land appear- 
ed to have been freshly ploughed and 
. such ploughing had not caused 
any damage to paddy seedlings grown 
in one corner or part of the land ap- 
parently by appellant 1. 


10. Mr. Singh, however urged 
that the document (Ex. 2) and the evi- 
dence relating to it did not by itself 
determine the question as to who 
actually was in possession on the 
day of the incident and that there 
was other documentary evidence on 
record showing that appellant Lakshmi 
Tiwari and his father Bittu were in 
actual and lawful possession, to safe- 
guard which against the intrusion by 
Kanti Mandal and his party the appel- 
lants were entitled to use force,. if 
necessary. According: to Mr. Singh, that 
evidence shows that right from 1918 
when the question arose as to who 
should ‘succeed Makhan as the Pradhan 
the Iand in question was in possession 
of Bittu and his son, appellant Lakshmi 
TiwarL In support of this contention, 
he relied on the order-~sheet in Reve- 
nue Miscellaneous ‘Case 114 of 1918- 
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1919, whereunder Bittu succeeded! 
Makhan as the Pradhan, and when 
Mst. Nand Kishore supported his.can- 
didature and gave the plot in question . 
as security. It appears from the order= 
sheet that the person, appointed as 
the Pradhan, would be responsible for 
the collection and payment of revenue 
or rent payable by the villagers to the 
Zimindar and had to offer adequate 
land as security for such collection 
and payment. As Bittu had not suffi- 
cient land, plot No. 60 was offered as 
security by Mst. Nand Kishore, since 
she was supporting him in being ap- 
pointed as the successor of her father= 
in-law, Makhan to the post 
Pradhan. 


11. Plot No. 60, however, wag 
given as security only. That fact did 
not mean that she parted with her 
rights in it as the jotedar. It would, 
however, appear that since then Bittu 
cultivated the land as the manager or 
agent of Mst. Nand Kishore, and not in 
his independent right. This position 
clearly emerges from a number of 
receipts showing payment of revenue ` 
by Mst. Nand Kishore through od 
obviously as her manager or agen 
These receipts are for the years 1951 
to 1952, in all of which Mst. Nand 
Kishore has been mentioned as 
the tenant who paid the re- 
venue from year to year through 
Bittu Tiwari. As against this evidence, 
neither Bittu nor appellant Lakshmi 
Tiwari was in a position to produce 
any evidence showing any transfer of 
interest of Mst. Nand Kishore in their] . 
favour. The result inevitably is that 
although the land remained as security 
for the post of Pradhan held by Bittu, 
Mst. Nand Kishore continued to be its 
jotedar. She was, therefore, entitled 
to execute the said bhugutbandha in 
favour of Kanti Mandal and since Bittu 
was only her agent, he had no right to 
challenge the said deed or to contra- 
vene any rights of Kanti Mandal 
thereunder. Neither Bittu, nor his 
son L Tiwari could claim 
possession of the said land in his own 
independent right as against Kanti 
Mandal. Consequently, there was no 
question of either of them, much less 
appellant 2, having any right of private 
defence of property in respect of plot 
No. 60 against Kanti Mandal or his 
father. 


12. That being the position, 
and there being concurrent findings 
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that both the appellants participated in 
the attack on Kanti Mandal and his 
father Garbhu, which could not be 
challenged in this appeal, their con- 
viction must be sustained. 

13. The appeal, therefore, fails 
and is dismissed. 
: Appeal dismissed. 
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(From: Punjab and Haryana)* 

S. M. SIKRI, C. J., J. M. SHELAT 
A. N. RAY, L D. DUA, S. C. ROY 
D. G. PALEKAR AND 
G. K. MITTAR, JJ. 


Union of India, Appellant v.. 


Harbhajan Singh Dhillon, Respondent. 

1. The Advocate-General for the 
State of Punjab: 2. The Advocate- 
General for the State of Maharashtra; 
3. The State of Gujarat; 4. The State 
of Kerala; 5. The State of West Bengal; 
6. The State of Bihar: 7. The State of 
Orissa; 8. M. Thangavelu; 9. K. K. 
Kurian; 10. P. G. Gurjer; 11, Col His 
Highness Raja Sir Harinder Singh 
Brar Bans Bahadur; 12. G. D. Somani; 
13. K. Maruthachalam; 14. Ch. Mohd. 
Sharif Khan; 15. Rao Farhat Said 
Khan; 16. Rao Rahat Said Khan; 17. 
Shri Sidramaswami Guru Chinnavera 
Swami; 18. Rai Babadur M. S. Oberoi, 
Interveners. 

Civil Appeal No. 2172 of 1970, D/- 
21-10-1971. 

(A) Finance Act (1969), S. 24 — 
Constitutional validity — S. 24 which 
amends the relevant provisions of the 
Wealth Tax Act, 1957 so as to include 
capital value of agricultural land for 
computing net wealth is not beyond 
the legislative competence of the Parlia- 
ment and is intra vires the Constitution 
— (X-Ref.:— Wealth Tax Act (1957) 
Ss. 2 (e), 3 and 5) — (Constitution of 
India, Arts. 246, 248; Sch. 7, List 1 
Entries 86 and 97 and List M, 
Entry 49) — Civil Writ No. 2673 of 
1970, D/- 28-9-1970 (Punj. and Har.), 
Reversed — (Case law discussed), 
Per Majority — (Sikri, C. J., Roy, 
Palekar and Mitter, JJ.; Shelat, Roy 
and Dua, JJ. contra). ` 

(Paras 83, 132, 179 
; and 180) 


*(Civil Writ No. 2673 of 1970, D/- 
28-9-1970 — Punj. and Har.) 
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Per Sikri, C. J., Roy and Palekar 
JJ. (majority view):— The Wealth 
Tax Act-as amended was not a law 
with respect to Entry 49, List I, or 
did not impose a tax mentioned in 
Entry 49, List IT. The legislation is 
valid either under Entry 86, List T, 
read with Entry 97, List I or Entry 97, 
List I standing by itself. - (Para 73) 


There’ is a distinction between a 
true net wealth tax and a tax wbich 
can be levied under Entry 86, List I. 
While legislating in respect of Entry 86 
List I it is not incumbent on Parlia- 
ment to provide for deduction of de- 
bits in ascertaining the capital value 
of assets. Similarly, it is not incum- 
bent on State Legislatures to provide 
for deduction of debits while legislat- 
ing in respect of Entry 49, List I. 


` Entry 86, List I deals only with indi- 


viduals and companies but net wealth 
tax can be levied not only on indivi- 
duals but on other entities and associa- 
tions also. It is true that under 
Entry 86, List I aggregation is neces- 
sary because it is a tax on the capital 
value of assets of an individual but it 
does not follow from this that Partia- 
ment is obliged to provide for deduc- 
tion of debits in order to determine the 
capital value of assets of an individual 
or a company. Therefore, the whole 
of the impugned Act clearly falls with- 
in Entry 97, List I, and no part of the 
impugned legislation falls within 
Entry 86, List L (Para 77) 


Assuming that the Wealth Tax 
Act as originally enacted, is held to be 
legislation under Entry 86, List I, there 


-is nothing in the Constitution to pre- 


vent Parliament from combining its 
powers under Entry 86, List I with its 
powers under Entry 97, List L There 
is no principle which debars Parlia- 
ment from relying on the powers under 
specified Entries 1 to 96, List I and. 
supplement them. with the powers 
under Entry 97, List I and Article 248. 
and for that matter powers under en- 
tries in the Concurrent List. 

(Para 78) 


Per Mitter J.:— (Agreeing) The 
amendment of the definition of ‘assets’ 
in S. 2 (e), Wealth Tax Act by the 
Finance Act 1969 and by withdrawing 
the exemption under S. 5 in respect of 
agricultural land ete. in relation to as- 
sessment year commencing from 1-4- 
1970 was within the competence of the 
Parliament. The expression “capital 
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value of assets’ can only mean the 
market value of the assets less any 
encumbrances charged thereon. The 
expression does not take in either the 
general liabilities of the individual 
owning them or in particular the debts 
owed in respect of them. The subject 
matter of legislation by Wealth Tax 
Act is not covered by Entry 86 but by 
Entry 97 of List I. The capital value 
of the assets of an individual is as dif- 
ferent from his net wealth as the mar- 
ket value of the saleable assets of a 
business is from its value as a going 
concern ignoring the goodwill. 

(Para 176) 


The subject-matter of wealth tax 
including or excluding agricultural 
lands etc. is not covered by Entry 86 
of List I read with Art. 248. Although 
read by itself Entry 97 may seem to 
suggest that the expression “any other 
matter” has reference to the other en- 
tries in List I, Art. 248 (1) makes it 
clear beyond doubt that such matters 
are those which are not covered by en- 
tries in List II or List HL (Para 176) 


Per Shelat, Ray and Dua, JJ.:— (dis- 
senting). ` 


The amending Finance Act fell 
under List I entry 86 and not under 
the residuary power of Parliament 
under Art. 248 or List I entry 97 and 
therefore in view of the restricted field 
in List I entry 86 it suffered from 
legislative competence. (Para 132) 


The basis of the wealth tax is the 
capital value of the assets held by an 
assessee on the relevant valuation 
date. The fact that a particular tax 
excludes one or more of the assets 
such as agricultural land or allows 
from its incidence certain deductions, 
such as debts and liabilities, pertain to 
the field of computation and not the 
basis of the tax which is the capital 
value of assets. A valid tax on the 
capital value of assetsincluding agri- 
cultural land cannotbe imposed under 
the power under Art. 246 (1) read with 
entry 86in List Ias entry 86 in List I, 
which is the only entry authorising 
such tax, restricts in express terms the 
power to impose a tax on the capital 
value of assets, exclusive of agricultu- 
ral land, of individuals and companies. 
The mere fact that agricultural land 
was included in the assets chargeable 
to wealth tax by the finance Act can- 
not change its character so as to fall 
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under a different entry. . 
(Paras 97, 103 and 117). 


(B) Constitution of India, Arts. 
246 (1), 248 and Sch. 7 List I entry 97 
— Residuary power of Parliament to 
legislate — Extent of — Expression 
‘any other matter’ in List I entry 97—~ 
Interpretation of — Central Act chal- 
lenged as ultra vires — Test to deter- 
mine its validity. 
(Per Sikri C. J, Roy and Palekar, 
JJ.): (Shelat, Ray and Dua JJ. contra). 
Residuary power is as much a 
power as the power conferred under 
Art. 246 in respect of a specified item. 
(Para 81) 
The function of Art. 246 (1) read 
with entries 1-96 List I, is to give posi- 
tive power to Parliament to legislate in 
respect of these entries. Object is not 
to debar Parliament from legislating 
on a matter, even if other provisions 
of the Constitution enable it to do so. 
Accordingly the words “any other mat- 
ter” occurring in entry 97 cannot be 
interpreted to mean a topic mentioned 
by way of exclusion. These words 
really refer to the matters contained 
in each of the entries 1 to 96. The 
words “any other matter” had to be 
used because entry 97 List I follows 
entries 1-96 List I. It is true that the 
field of legislation is demarcated by 
entries 1-96 List I, but demarcation 
does not mean that if entry 97 List I 
confers additional powers, the courts 
should refuse to give effect to it. At 
any rate, whatever doubt there may 
be on the interpretation of entry 97 
List I is removed by the wide terms 
of Art. 248. It is framed in the widest 
possible terms. On its terms the only 
question to be asked is: Is the matter 
sought to be legislated included in 
List II or in List HI, or is the tax 
sought to be levied mentioned in 
List II or in List II? No question has 
to be asked about List I. If the answer 
is in the negative then it follows that 
Parliament has power to make laws 
with respect to that matter or tax. 
(Para 20) 
If a Central Act is challenged as 
being beyond the legislative compe- 
tence of Parliament, it is enough to 
enquire if it is a law with respect to 
matters or taxes enumerated in List IL 
If it is not, no further question arises. 
(Para 59) 
. (For dissenting opinion of Shelat, 
Ray and Dua JJ. see paras 94 & 114 & 
127 and 131). 
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(C) Constitution of India, Sch. »7 

— Function of — It is merely to 
demarcate legislative field between 
Parliament and State and not to con- 
fer any power. (Para 21) 

(D) Constitution of India, Pre and 
Art. 248 — Interpretation of the Con- 
stitution. 

Per Sikri, C. J., Ray and Palekar, 
JJ.: 

The only safe guide for the inter- 
pretation of an article or articles of 
an organic instrument like our Con- 
stitution is the language employed, 
interpreted not narrowly but fairly in 
the light of the broad and high pur- 
poses of the Constitution, but without 
doing violence to the language. 


(Para 31} 


Thus, the wide words of substan- 
tive Article like 248 should be given full 
effect and they cannot be cut down 
by the wording in the Lists in Sch 7 
merely because certain known taxes 
have not been included therein. 

(Paras 23, 31) 
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Chettiar v. Muttuswami Goundan 
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Ontario v. Attorney General for 
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General for New South Wales 
v. Brewery Employees Union 95 
(1907) 1907 AC 6595 LT 631, 
Grand Trunk Rly. of Canada v. 
Attorney General of Canada - 45 
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Attorney-General for Dominion 
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SIKRI, C. J. (with Roy and 
Palekar, JJ.): This appeal is from 
the judgment of the High Court of 
Punjab & Haryana. in Civil Writ No. 
2291 of 1970 which was heard by a 
Bench of five Judges. Four Judges 
held that S. 24 of the- Finance Act, 1969 
in so far as ib amended the relevant 
provisions of the Wealth. Tax Act, 1957, 
was beyond the. legislative competence 
of Parliament. Pandit, J., However, 
held that the impugned Act was intra 
vires the legislative powers of Parlia- 
ment. The High Court accordingly is- 
sued a. direction to the effect that the 
Wealth Tax Act, as amended by Fin- 
ance Act, 1969 in so far as it includes 
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the capital value of the agricultural Iand 


_ffor the purposes of computing net 


wealth, was ultra vires the Constitution 
of India. 


2. We may mention that the 
majority also held that the impugned 
Act was not a law with respect to en- 
try 49 List If of the Seventh Schedule 
to the Constitution; in other words, it 
held that this tax was not covered by 
ony 49 List II of the Seventh Sche- 
dule. 

3. The Wealth Tax Act, 1957, 
was amended by Finance Act, 1969, to 
include the capital value of agricultu- 
ral land for the purposes of comput- 
ing net wealth. “Assets” is defined in 
S. 2 (e) to include properly of every 
description, movable or immovable. 
The exclusions need not be mentioned 
here as they relate to earlier assess- 
ment years. “Net Wealth” is defined 
in S. 2 (m) to: mean “the amount by 
which the aggregate value computed 
fn accordance with the provisions of 
this Act of all the assets, wherever 
located, belonging to the assessee on 
the valuation date, includes assets re- 
quired to be included in his net wealth 
as on that date under this Act, is in 
excess of the aggregate value of all the 
debts owned by the assessee on the 
valuation date” — other than certain 
debts which are set out in the defini- 
tion. “Valuation ‘date’. in relation to 
any year for which the assessment is 
to be made under this Act is defined 
in S. 2 (q) to mean the last day of the 
previous year as defined in S. 3 of the 
Imcome-tax Act, if an assessment were 
to be made under this Act for that 
year. We need not set out the proviso 
here. Section 3 is the charging section 
which reads: 


"3. Subject to the other provisions 
contained in this Act there shall be 
charged for every assessment year 
commencing on and from the first day 
of April 1957 a tax (hereinafter referr- 
ed to us the ‘wealth-tax”) in respect of 
the net wealth on the correspondent 
valuation date of -every individual, 
Hindu Undivided. Family and company 
at the rate or rates specified in the 
Schedule.” 


4. Section 4 Includes certain 
fssets as belonging to the assessee. 

5. Section 5 gives certain ex- 
emptions in respect of certain assets. 
We need only reproduce S. 5 (iv-a): 

“5 (iv-a) Agricultural land belong~ 
ing to the assessee subject to a maxi. 


I ant aoa 
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mum of one hundred and fifty thou- . 
sand rupees in value: 


Provided that where the assessee 
owns any house or part of a house 
situate in a place with a population 
exceeding ten thousand and to which 
the provisions of clause (iv) apply and 
the value of such house or part of a 
house together with the value of the 
agricultural land exceeds one hundred 
and fifty thousand rupees, then the 
amount that shall not be included in 
the net wealth of the assessee under 
this clause shall be one hundred and 
fifty thousand rupees as reduced by 
so much of the value of such house or 
part of house as is not to be included 
in the net wealth of the assessee under 
clause (iv). 


Sections 5 (iv-b), 5 (viii-a) and 5 (ix) 
read: 

“5 (iv-b) one building or one group 
of buildings owned by a cultivator of, 
or receiver of rent or revenue out of 
agricultural land: 


Provided that such building or 
group of buildings is on or in the im- 
mediate vicinity of the land and is 
required by the cultivator or the 
receiver of rent or revenue, by 
reason of his connection with the land, 
as dwelling-house store-house or out- 
house:” 

“5 (viii-a) growing crops (includ- 
ing fruits on trees) on agricultural 
Tand and grass on such land:” 


“(ix) The tools implements and 
equipment used by the assessee for 
the cultivation, conservation, improve- 
ment or maintenance of agricultural 
land, or for the raising or harvesting 
of any agricultural or horticultural 
produce on such land. 


Explanation: For the purposes of 
this clause, tools, implements and 
equipment do not include any plant or 
machinery used in any tea or other 
plantation in connection with the pro- 
cessing of any agricultural produce or 
in the manufacture of any article 
from such produce:” 

6. Section 7 (1) deals with the 
evaluation of the assets and provides 
that 

“subject to any rules made in this 
behalf, the value of any asset, other 
than cash for the purposes ofthis Act, 
shall be estimated to be the price 
which in the opinion of the Wealth- 
tax Officer it would fetch if sold in. 
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the open market on the valuation 
date.” 


T7. Rest of the provisions are 
machinery provisions dealing with the 
authorities, assessment and special 
provisions dealing with special cases, 
like appeals, revisions, references pay- 
ment and recovery of wealth tax, re- 
funds and miscellaneous provisions. 


8. The submissions of Mr. 
Setalvad, appearing on behalf of the 
Union in brief were these: That the 
impugned Act is not a law with res- 
pect to any entry (including entry 49) 
in List II, if this is so, it must neces- 
sarily fall within the legislative com- 
petence of Parliament under entry 86, 
read with entry 97 or entry 97 by it- 
self read with Art. 248 of the Consti- 
tution; the words “exclusive of agricul- 
tural land” in entry 86 could not 
cut down the scope of either entry 97 
List I or Art. 248 of the Constitution. 


9. The submissions of Mr. 
Palkiwala, who appeared on behalf of 
the respondent in the appeal., and the 
other counsel for the interveners, in 
brief, were these: It was the scheme 
of the Constitution to give States ex- 
clusive powers to legislate in respect 
of agricultural land, income on agri- 
cultural land and taxes thereon; in 
this context the object and effect of 
specifically excluding agricultural land 
from the scope of entry 86 was also 
to take it out of the ambit of entry 97 
List I and Art. 248; the High Court 
‘was wrong in holding that the impugn- 
ed Act was not a law in respect of en~ 
try 49 List IL 


10. It was further urged by 
Mr. Setalvad that the proper way of 
testing the validity of a Parliamentary 
statute under our Constitution, was 
first to see whether the Parliamentary 
legislation was with respect to a mat- 
ter or tax mentioned in List II, if it 
was not, no other question would arise. 
The learned counsel for the respondent 
contended that this manner of enquiry 
had not been even hinted in any of 
the decisions of this Court during the 
last 20 years of its existence and there 
must accordingly be something wrong 
with this test. He urged that insofar 
as this test is derived from the Cana- 
dian decisions, the Canadian Constitu- 
tion is very different and those deci- 
sions ought not to be followed here 
and applied to our Constitution. 


A.L R, 


11. It seems to us that the best 
way of dealing with the question of 


the validity of the impugned Act and. 


with the contentions of the parties is 
to ask ourselves two questions first Ig 
the impugned Act legislation with res- 
pect to entry 49 List IT and secondly if 
it is not is it beyond the legislative 
competence of Parliament: 

12. We have put these questions 
in this order and inthis form because 
we are definitely of the opinion, as 
explained a little later, that the scheme 
of our Constitution and the actual 
terms of the relevant articles, namely, 
Art. 246 Art. 248 and entry 97 List I, 
show that any matter, including tax, 
which has not been allotted exclusive~ 
ly to the State Legislatures under 
List I or concurrently with Parliament 
under List ITI, falls within List I, in- 
cluding entry 97 of that list read with 
Art. 248. 


13. It seems to us unthinkable 
that the Constitution makers, while 
creating a sovereign democratic re- 
public, withheld certain matters or 
taxes beyond the legislative compe- 
tency of the legislatures in this coun- 
try either legislating singly or jointly. 
The language of the relevant articles 
on the contrary is quite clear that this 
was not the intention of the Consti- 
tuent Assembly. Chapter I of Part XI 
of the Constitution deals with Distri» 
bution of Legislative powers”. 

Article 246 in this Chapter reads thus: 

“246. (1) 
thing in clauses (2) and (3) Parliament 
has exclusive power to make laws with 
respect to any of the matters enume- 


rated in List Iin the seventh schedule ' 


(in this Constitution referred to as the 
“Union List”). 

(2) Notwithstanding anything fn 
clause (3) Parliament: and sub- 
ject to clause (1) the Legislature of 
any State also, have power to make 
laws with respect to any of the mat- 
ters enumerated in List III in the 
Seventh Schedule (in this Constitution 
referred to as the “Concurrent List”). 

(3) Subject to clauses (1) and (2} 
the Legislature of any State has ex- 

clusive power to make laws for such 
State or any part thereof with respect 
to any of the matters enumerated 
in List II in the Seventh Schedule (in 
this Constitution referred to as the 


“State List”). 


(4) Parliament has power to make 
faws with respect to any matter for 


Notwithstanding any~. 
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any part of the territory of India not 
included in a State notwithstanding 
that such matter is a matter enumera- 
ted in the State List.” 


Reading Art. 246 with the three lists 
fn the Seventh Schedule, it is quite 
clear that Parliament has exclusive 
power to make laws with respect to 
all the matters enumerated in List I 
and this notwithstanding anything in 
clauses (2) and (3) of Art. 246. The State 
Legislatures have exclusive powers to 
make laws with respect to any of the 
matters enumerated in List II, but this 
fs subject to clauses (1) and (2) of Arti- 
cle 246. The object of this subjection 
fs to make Parliamentary legislation 
on matters in Lists I and II paramount. 
Under cl. (4) of Art. 246 Parliament is 
competent also to legislate on a matter 
enumerated in State List for any part 
of the territory of India not included 


in a State. Article 248 gives the resi- 
duary powers of legislation to the 
Union Parliament. It provides: 


“248. (1) Parliament has exclusive 
power to make.any law with respect 
to any matter not enumerated in the 
Concurrent List or State List. 


(2) Such power shall include the. 


power of making any law imposing a 
tax not mentioned in either of those 
Lists.” 

Under Art. 250 Parliament can legis- 
Tate with respect to any matter in the 
State List if a proclamation of emer- 
gency is in operation. Under Art. 253 
Parliament has power to make any 
law for the whole or part of the terri- 
tory of India for the purpose of im- 
plementing any international treaty, 
agreement or convention. 


14. This scheme of distribution 
of legislative power has been derived 
from the Government of India Act 
1935, but in one respect there is a 
great deal of difference, and it seems 
to us that this makes the scheme dif- 
ferent insofar as the present contro- 
versy is concerned. Under the Govern- 
ment of India Act, the residuary 
powers were not given either to the 
Central Legislature or to the Provin- 
cial Legislatures. The reason for this 
was given in the Report of the Joint 
Committee on Indian Constitutional 
Reform, volume I, para 56. The reason 
was that there was profound cleavage 
of opinion existing in India with regard 
to allocation of residuary legislative 
powers. The result was the enactment 
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of S. 104 of the Government of India 
Act, which provided; 

“104. Residual powers of legisla- 
tion. f N 

(1) The Governor-General may 
by public notification empower either 
the Federal Legislature or a Provin- 
cial Legislature to enact a law with 
respect to any matter not enumerated 
in any of'the lists in the Seventh Sche- 
dule to this Act, including a law im- 
posing a tax not mentioned in any such 
List and the executive authority of the 
Federation or of the Province, as the 
case may be, shall extend to the ad- 
ministration of any law so made, un- 
less the Governor-General otherwise 
directs. 

(2) In the discharge of his func- 
tions under this section the Governor- 
General shall act in his discretion.” 

15. It appears from para 50 of 


_this report that “the method adopted 


by the White Paper (following in this 
respect the broad lines of Dominion 
Federal Constitutions) is to distribute 
legislative power between the Central 
and Provincial Legislatures respective- 
ly, and to define the Central and Pro- 
vincial spheres of government by 
reference to this distribution” and be- 
cause of apparently irreconcilable dif- 
ference of opinion that existed between 
the great Indian communities. 
with regard to the allocation of resi- 
duary powers, the Joint Committee 
found itself unwilling to recommend 
an alteration of the White Paper pro- 
posal. 

There does not seem to be 
any dispute that the Constitution 
makers wanted to give residuary 
powers of legislation to the Union Par- 
liament. Indeed, this is obvious from 
Art. 248 and entry 97 List I. But there 
is a serious dispute about the extent of 
the residuary power. It is urged on be- 
half of the respondent that the words 
“exclusive of agricultural land” in en- 
try 86 List I were words of prohibition 
prohibiting Parliament from including 
capital value of agricultural land in any 
law levying tax on capital value of as- 
sets. Regarding entry 97 List I it is 
said that if a matter is specifically ex- 
cluded from an entry in List I, it is 
apparent that it was not the intention 
to include it under entry 97 List I; the 
words “exclusive of agricultural land” 
in entry 86 by themselves constituted 
a matter and therefore they could not 
fall- within the words “any other mat- 
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ter” in entry 97 List IL Our attention 
was drawn to a number of entries in 
List I where certain items have been 
excluded from List I. For example, in 
entry 82, taxes on agricultural income 
have been excluded from the ambit of 
“taxes on income”, in entry 84 there 
is exclusion of duties of excise on al- 
coholic liquors for human consumption 
and on opium, Indian hemp and other 
narcotic drugs and narcotics; in entry 
86, agricultural land has been exclud- 
ed from the field of taxes on the capi- 
tal value of the assets; in entry 87, 
agricultural land has again been ex- 
cluded from the Union Estate duty in 
respect of property; and in entry 88, 
agricultural land has been further ex- 
cluded from the incidence of duties in 
respect of succession to property. It 
was urged that the object of these ex- 
clusions was to completely deny Par- 
liament competence to legislate on 
these excluded matters. 


17. It will be noticed that all 
the matters and taxes which have been 
excluded, except taxes on the capital 
value of agricultural land under entry 
86 List I fall specifically within ‘one of 
the entries in List II. While taxes on 
agricultural income have been excluded 
from entry 82 List I, they form entry 
46 List II, duties of' excise excluded in 
entry 84 List I have been included in 
entry 51 List II; agricultural land ex- 
empt in entry 87 has béen incorporated 
as entry 48 List II; and similarly, agri- 
cultural land exempted. from the in- 
cidence of duties in respect. of succes- 
sionto property has been made the 
subject matter of duties in respect of 
succession in entry 47 List IL 


18. It seems to us that from 
this scheme of distribution it cannot be 
legitimately inferred that taxes on the 
capital value of agricultural land were 
designedly excluded from entry 97 
List I. In this connection it is well 
to remember that the first draft of the 
8 lists was attached to the report of 
the Union Powers Committee dated 
July 5, 1947 (see Vol. V Constituent 
Assembly Debates, page 60) List I then 
consisted of 87 entries and there was 
` no residuary entry. It was on August, 
1947 that Mr. N. Gopalaswami Ayyan- 
gar moved that this report be taken 
‘into consideration. At that stage it was 
evident that in the case of Indian 
States the residuary subjects were to 
stay with the Indian States unless they 


-to this in the 


A.L R, 


were willing to cede them to the Cen- 
tre. He said: 


“Now, Sir, when this Committed 
met after its first report had been pre~ 
sented, we were relieved of the shack- 
les which we had imposed on our- 
selves on account of the acceptance of 
the Cabinet Mission Plan and the 
Committee came to the conclusion that 
we should make the Centre in this 
country as strong as possible consistenti 
with leaving a fairly wide range of 
subjects to the provinces in which 
they would have the utmost freedom 
to order things as they liked. In accord~ 
ance with this view, a decision was 
taken that we should make three ex- 
haustive Lists, one of the Federal sub= 
jects, another of the Provincial ‘sub- 
jects and the third of the Concurrent 
subjects and that if there was any. 
residue left at all, if in the future any 
subject cropped up which could not 
be accommodated in one of these 
three Lists, then that subject should 
be deemed to remain with the Centre 
so far as the Provinces are concerned 

This decision, however is not one 
which the Committee has applied to 
the States. You will find a reference 
Report. What is said 
there is that these residuary subjects 


_ will remain with the States unless the 


States are willing to cede them to the 
Centre. Well, I do not know if those 
who represent the States in this House 
will take any decision of the kind which 
perhaps . the Committee hoped for 
when it said so; but we have got to 
take things as they are. 

There is another matter which it is 
important that we should recognise 
Residuary subjects in the case of pro- 
vinces are subjects which are not ac- 
commodated in any of the three long 
lists that we have appended to the 
Report. Residuary subjects in the case 
of the States would really mean ali 
subjects which are not included in the 
Federal List. I want to draw atten- 
tion to this because I know my Hon’ble 
Friend Dr. Ambedkar would rather see 
that the State accede also on certain 
items which are included: in the Con- 
current List, if not the whole of that 
list. There is a school of opinion in 
favour of that, but as things-stand 
now the report stands today, all the 
subject included in the Provincial List 
all the subjects included in the Con- 
current List, and whatever subjects 
may not be included in the federal list 
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are with the States.” 

If the residuary subject ħad ultimately 
been assigned to the States could it 
have been seriously argued that vis-a- 


.vis the states the matter of Taxes on 


"Capital value of agricultural land” 
would have been the powers of States? 
Obviously not, if so, there can be no 
reason for excluding it from the resi- 
duary powers ultimately conferred on 
Parliament. The content of the resi- 
duary power does not change with its 
conferment on Parliament. 


19- Tt may be that it was thought 


that a tax on capital value of agricul- 
tural land was included in Entry 49, 
List I. This contention will be exa- 
mined a little later. But if on a pro- 
per interpretation on Entry 49, List I, 
read in the light of Entry 86, List I, it 
is held that tax on the capital value of 
agricultural land is not included with- 
in Entry 49, List II or that the tax 
imposed by the impugned statute does 
not fall either in Entry 49, List II or 
Entry 86, List L It would be arbitrary 
to say that it does not fall within 
Entry 97, List I. We find it impossible 
to limit the width of Article 248 and 
Entry 97, List I by the words “ex- 
clusive of agricultural land” in 
Entry 86, List L We do not read the 
words “any other matter” in Entry 97 
to mean that it has any reference to 
topics excluded in Entries 1-96, List L 
It is quite clear that the words “any 
other matter’ have reference to 
matters on which the Parliament has 
been given power to legislate by the 
enumerated Entries 1-96, List I and 
not to matters on which it has not been 
given power to legislate. The matter 
in Entry 86, List I is the whole entry 
and not the entry without the words 
“exclusive of agricultural land”. The 
matter in Entry 86, List I again is not 
tax on capital value of assets but the 
whole entry. We may illustrate this 
point with reference to some other 
entries. In Entry 9, List I ‘“Preven- 
tive Detention for reasons connected 
with defence, foreign affairs or the 
security of India” the matter is not 
Preventive Detention but the whole 
entry. Similarly, in Entry 3, List I 


“Preventive Detention for reasons con- 


nected with the Security of the State 
the maintenance of public order or the 
maintenance of supplies and services 
essential to the community” the matter 
is not preventive detention but the 
whole entry. It would be erroneous 
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to say that Entry 9, List I and Entry 3 
List OT deal with the same matter. 
Similarly, it would we think be errone- 
ous to treat Entry 82, List I (taxes on 
income other than agricultural income) 
as containing two matters, one, tax on 
income, and the other, as “other, than 
agricultural income.” It would serve 
no useful purpose to multiply illustra- 
tions. 

20. ` It seems to us that the func- 
tion of Article 246 (1) read with 
Entries 1-96, List I, is to give positive 
power to Parliament to legislate in res- 
pect of these entries. Object is not to 
debar Parliament from legislating on 
a matter, even if other provisions of 
the Constitution enable it to do sa 
Accordingly we do not interpret the 
words “any other matter” occurring in 
Entry 97, List I to mean a topic men- 
tioned by way of exclusion. These 
words really refer to the matters con- 
tained in each of the Entries 1 to 96. 
The words “any other matter’ has. to 
be used because Entry 97, List I fol- 
lows Entries 1-96, List I. It is true 
that the field of legislation is de- 
marcated by Entries 1-96, List 1, but 
demarcation does not mean that if 
Entry 97 List I confers additional 
powers, we should refuse to give effect 
to it. At any rate, whatever doubt 
there may be on the interpretation of 
Entry 97, List I is removed by the 
wide terms of Article 248. It is fram- 
ed in the widest possible terms. On 
its terms the only question to be ask- 
ed is: Is the matter ‘sought to be 
legislated included in List I or in 
List HI or is the tax sought to be 
levied mentioned in List II or in 
List IT: No question has to be asked 
about List L the answer is in nega- 
tive then it follows that Parliament has 
power to make laws with respect to 
that matter or tax. 

21. It must be remembered that 
the function of the lists is not -to’ con- 
fer powers; they merely demarcate 
the legislative field. The Federal Court 
while interpreting the Government of 
India Act in the Governor-General in 
Council v. Releigh Investment Co., AIR 
1944 FC 51, observes: 

“Tt would not be right to derive 
the power to legislate on this topic 
merely from the reference to it in the 
List, because the purpose of the Lists ` 


-was not to create or confer powers, but 


only to distribute between the Federal 
and the provincial Legislatures the 
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powers which had been conferred by 
Sections 99 and 100 of the Act. 


22. In Harakchand Ratanchand 
Banthia v. Union of India, (AIR 1970 
SC 1453) Ramaswami, J., speaking on 
behalf of the Court, while dealing with 
the Gold (Control) Act (45 of 1968) 
observed: 

“Before construing these entries 
it is useful to notice some of the well- 
settled rules of interpretation laid 
down by the Federal Court and by 
this Court in the matter of construing 
the entries. The power to legislate is 
given to the appropriate legislature 
by Article 246 of the Constitution. 
The entries in the three Lists are only 
Tegislative heads or fields of legisla- 
tion, they demarcate the area over 
which the appropriate legislatures can 
operate.” 

23. We are compelled to give 
full effect to Article 248 because we 
know of no principle of construction by 
which we can cut down the wide 
words of a substantive article like 
Article 248 by the wording of an entry 
in Schedule VIL If the argument of 
the respondent is accepted, Article 248 
would have to be re-drafted as fol- 
lows: 


“Parliament has exclusive power 
to make any law with respect to any 
matter not mentioned in the Con- 
currrent List or State List, provided it 
has not been mentioned by way of ex- 
clusion in any entry in List I. 

We simply have not the power to add 
a proviso like this to Article 248. 

24. We must also mention that 
no material has been placed before us 
to show that it was ever in the mind 
of anybody, who had to deal with the 
making of the Constitution, that it was 
the intention to prohibit all the legisla- 
tures in this country from legislating 
on a particular topic. 

25. Mr. Palkiwala referred to 
the following extract from para 2 of 
the report of the Union Powers Com- 
mittee, dated July 5, 1947 (Constituent 
Assembly Debates, Vol. 5, Page 58); 

‘We think that residuary power 
should remain with the Centre. In view 
however of the exhaustive nature of 
the three lists drawn up by us, the re- 
siduary subject could only relate to 
matters which, while they may claim 
recognition in the future, are not at 
present identifiable and cannot there 
be included now in the lists.” 


A.L R. 

26. Basing himself on this ex- 
tract he said that the tax on “nef 
wealth” was well known andifit had 


been the desire to include it, it would 
have been mentioned. 


27. We do not think it is legiti- 
mate manner of interpretation. The 
debates show that notwithstanding 
that certain taxes were known to the 
members of the Constituent Assembly 
they were not mentioned in the final 
list. Yet it can hardly be argued that 


_ they would not fall within the residuary 


powers. 


28. In the report of the Expert 
Committee on Financial Provisions,, 
dated December 5, 1947, (Constituent 
Assembly Debates, Volume 7, page 53) 
it is stated that one of the terms of 
reference was: 


“IX. On the basis that the residu- 
ary powers are vested in the Centre 
in the new Constitution so far as the 
Provinces are concerned, and in the 
States so far as the States are con- 
cerned, is it necessary that any addi- 
tional specific taxes should be entered 
in the Provincial List, and if so, what? 

The Committee reportied in para 72 
as follows: 


It appears that under the new 
Constitution, residuary powers will be 
vested in the Centre, so far as the Pro- 
vinces are concerned, while the corres- 
ponding residuary powers in respect 
of the States will be vested in the 
States themselves. The question has 
therefore been raised whether, as a 
consequence, as many specific taxes as 
possible should not be entered in the 
provincial List of subjects. We can- 
not think of any important new tax 
that can be levied by the Provinces, 
which will not fall under one or the 
other of the existing categories includ- 
ing in the Provincial List. We think 
that the chance of any practical diffi- 
culty arising out of the proposed con- 
stitutional position is remote, and,, in 
any case, it seems to us that if a tax is 
levied by the Centre under its residuary 
powers, there will be nothing to pre- 
vent the proceeds of the whole or a 
part of this tax being distributed for 
the benefit of the Provinces only. As a 
matter of abundant caution, however, 
it may be laid down in the Constitu- 
tion that if any tax is levied by the 
Centre in future under its residuary 
powers, and to the extent that the 
States do not agree to accede to the 
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Centre in respect of the corresponding 
subject, the whole or a part of the 
proceeds of the tax shall be distribut- 
ed between the Provinces and the 
acceding State only. 


This disposes of Item IX of our 
Terms of Reference.” 


The Committee recommended cer- 
tain Articles: 

"198. Salt duties and excise 
duties — (1) No duties on salt shall be 
levied by the Federation. 


198-A. Taxes not enumerated in 
any of the lists in the Ninth Schedule. 
If any tax not mentioned in any of the 
lists in the ninth Schedule to this Con- 
stitution is imposed by Act of the 
Federal Parliament by virtue of 
Entry 90 of the Legislative List, such 
tax shall be levied and collected by 
the Federation but a prescribed per- 
centage of the net proceeds in any 
financial year of any such tax, except 
in so far as those proceeds represent 
proceeds attributable to Chief Com- 
missioners: Provinces, shall not form 
part of the revenue of the Federation, 
but shall be assigned to the units with- 
in which that tax is leviable in that 
year, and shall be distributed among 
the units in accordance with such prin- 
ciples of distribution as may be pres- 
cribed.” 


29. The Committee further re- 
commended that in the Provincial 
Legislative List in the Ninth Schedule, 
for Entry 50, the following may be 
substituted, namely: 


"50. Taxes on the sale, turnover 
or purchase of goods including taxes 
fn lieu thereof on the use or consump- 
tion within the Province of goods 
liable to taxes within the Province on 
sale, turnover or purchase; taxes on 
advertisement.” 


30. Two points emerge from 
this. The Constituent Assembly knew. 
how to prohibit Parliament from levy- 
ing a tax (See proposed Article 198-A 
set out above. (Secondly they knew of 
certain taxes as taxes on the use of con- 
sumption of goods. The proposal to in- 
clude them in the Provincial List was 
not accepted. Indeed, Shri T. T. Krishna- 
machari said this about this proposal* 


Pe ee es ae ret et 
*“Constituent Assembly Debates Vol. g 
p. 232. 
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“Sir, one other recommendation 
of the Export Committee is I am 
afraid, rather mischievous. That is, 
they have suggestedin regard to sales 
tax — which is Item 58 in List 2 — 
that the definition should be enlarged 
so as to include Use Tax as well, going . 
undoubtedly on the experience of the 
American State Use Tax which, T 
think, is a pernicious recommendation. 
I think, it finds a reflection in the 
mention of Sales Tax in Item 58 
which ought not to be there.” 


31. If Parliament were to levy 
a Use Tax, it could hardly be thrown 
out on the ground that it cannot be 
included in the residuary powers be- 
cause the tax was known at the time 
of the framing of the Constitution. In- 
deed it does not seem to be a sound 
principle of interpretation to adopt to 
first ascertain whether a tax was 
known to the framers of the Constitu- 
tion and include it in the residuary 
powers only if it was not known. 
would be an impossible test to apply. 
Is the Court to ask members of the 
Constituents Assembly to give evi- 
dence or is the Court to presume that 
they know of all the possible taxes 
which were being levied throughout 
the world? In our view the only safe 
guide for the interpretation of an 
article or articles of an organic instru- 
ment like our Constitution is the langu- 
age employed, interpreted not narrow- 
ly but fairly in the light of the broad 
and high purposes of the Constitution 
but without doing violence to the 


. language. To interpret Article 248 in 


the way suggested by the respondent 
would in our opinion be to do vio- 
lence to the language. 

82. We are, however, glad to 
find from the following extracts from 
the debates that our interpretation 
accords with what was intended. 

33. Entry 91 in the draft Con- 
stitution corresponds to the present 
Entry 97, List I. Article 217 of the 
draft Constitution corresponds to Arti- 
cle 246 of the Constitution. Arti- 
cle 223 of the draft Constitution cor- 


responds to Article 248 of the Con~ 
stitution. 
34. While dealing with 


Entry 91, List of the draft Constitu- 
tion, Sardar Hukum Singh moved the 
following amendments: 

“That in Entry 91 of List I, the 
word ‘other’ be deleted.” 
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Extracts from the debates on the pro- 
vet amendment are reproduced be- 
w: 


Sardar Hukum Singh (Constitu- 
ent Assembly Debates, Vol 9 page 
B54) ocenenie lioneeosr tusa “The object of 
. this Entry 91 is, whatever is not in- 
cluded in Lists IZ and II must be 
deemed to have been ‘included in this 
list. I feel that it would be said in 
very simple words, if the word ‘other’ 
were omitted, and then there would be 
no need for this list absolutely. Ul- 
timately, it comes to this that what- 
ever is not covered by Lists II and TT 
fs all embraced in the Union List. 
This could be sgaid in very simple 
‘words and we need not have taken all 
this trouble which we have taken.” 


Mr. Naziruddin Ahmad (Constituent 
Assembly Debates, Vol. 9 page 855): 


>. “Mr. President, Sir, I do not wish 
fo oppose entry 91. _ It is too late to do 
. it, but I should submit that the moment 
we adopted entry 91, it would involve 
serious redrafting of certain articles 
and entries. Under article 217 we have 
stated in substance that entries in 
List I will belong to Union, List II to 
States and List IŒ common to both 
What was the original arrangement 
under which we started. We took 
the scheme from the Government of 
India Act. When an entry like 91 was 
considered at an earlier stage we 
agreed that the residuary power 
should be with the Centre. This was 
an innovation, as there was nothing 
like it in the Government of India Act. 
As soon as we accept entry No. 91, 
article 217 and a few other articles 
would require redrafting and entries 
1 to 90 would be redundant. In fact 
all the previous entries——from 1 to 
90 would be rendered absolutely un- 
necessary. I .fail to see the point now 
retaining entries 1 to 90. If every 
subject which is not mentioned in 
Lists I and IN is to go to the Centre 
‘ what is the point in enumerating en- 
tries 1 to 90 of List I? That would 
amount to absolutely needless, cum- 
. bersome detail. All complications 
. would: be avoided and matter sim- 
plified by redrafting article 217 to 
say that all matters enumerated in 
List IT must belong to the States, and 
all matters enumerated in List III are 
assigned to the Centre and the States 
eoncurrently and that every other 
conceivable subject must come within 


ALR 


the purview of the Centre. There was 
nothing more simple or logical than 
that. Instead, a long elaborate List has 
been needlessly incorporated. This 
was because List I was prepared in 
advance and entry No. 91 was inserted 
by way of afterthought As soon as 
entry 91 was accepted, the drafting 
should have been altered accordingly. 
Article 217 should have been rewrit- 
ten on the above lines and matters 
would have been simplified. May I 
suggest even at this late stage that 
these needless entries be scrapped and 
article 217 be re-written and things 
made simple? I had an amendment to 
that effect but I did not move it be- 
cause I know that any reasons behind 
an amendment would ‘not be deemed 
fit for consideration by the House.” 


Prof. Shibban Lal Saksena (Consti- 
tuent Assembly Debates, Vol 9 pages 
855-856): 


“Sir, today is a great day that we 
are passing this entry almost without 
discussion. This matter has been the 
subject of discussion in this country 
for severa] years.for about two decades. 
Today it is being allowed to be 
passed without any discussion. The 
point of view of Mr. Naziruddin Ab- 
mad is not correct. In fact Dr. Ambed- 
kar has said that if there is anything 
left, it will be included in this item 
91. I therefore, think that it is.a very 
important entry. There should not be 
any deletion of items 1 to 90. I know 
this entry will include everything that 
is already contained in the first 90 en- 
tries as well as whatever is left. This 
entry will strengthen the Centre and 
weld our nation into one. single nation 
behind a strong Centre. Throughout 
the last decade the fight was that pro- 
vincial autonomy should be so com- 
plete that the Centre should not be 
able to interfere with the pro- 
vinces, but now the times are 
changed. We are now for a strong Cen- 
tre. In fact some friends would like to 
do away with provincial autonomy and 
would like a unitary Government. 
This entry gives powers to the Centre 
to have legislation on any subject 
which has escaped the scrutiny of the 
House. I support this entry.” 

The Honourable Dr. B. R. Ambedkar 
(Constituent Assembly Debates, Vol 9 
pages 856-857): 


“My President, I propose to deal 
with the objection raised by my friend 


Rae 
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Sardar Hukam Singh I do not think 
he has realised what is the purpose of 
entry 91 and I should therefore like 
to state very clearly what the purpose 
of entry 91 in List I is. It is really to 
define a limit or scope of List I and I 
think we could have dealt with this 
matter, viz, of the definition of and 
Scope of Lists M and III by adding an 
entry such as 67 which would read: 
“Anything not included in List If 
or TI shall be deemed to fall in List I”. 
That is really the purpose of it. It 
could have been served in two different 
ways, either having an entry such as 
the one 91 included in List I or to have 
an entry such as the one which I have 
suggested ‘that anything not in- 
cluded in List II or II shall fall in 
List P. That is the purpose of it. But 
such an entry is necessary and there 
can be no question about it. Now I 
come to the other objection which has 
been repeated if not openly at least 
whispered as to why we are having 
these 91 entries in List I when as a 
matter of fact we have an article such 
as 223 which is.called residuary arti- 
cle which is ‘Parliament has exclusive 
power to make any Taw with respect 
to any matter not enumerated in the 
Concurrent List or State List? Theo- 





Tetically I quite accept the proposi- . 


tion that when anything which is not 
included in List II or List III is by a 
specific article of. the Constitution 
handed over to the Entry it is unneces- 
sary to enumerate these categories 
which we have specified in List L The 
reason why this is done is this. Many 
States people, and particularly the 
Indian States at the beginning of the 
labours of the Constituent Assembly, 
were very particular to know what 
are the legislative powers of the Cen- 
tre. They wanted to know categorical- 


` 1y and particularly; they were not go- 


ing to be satisfied by saying that the 
Centre will have only residuary 
powers. Just to allay the fears of the 
Provinces and the fears of the Indian 
States, we had to particularise what is 
included in the symbolic phrase “Resi- 
duary powers”. 
why we had to undergo this labour not- 
withstanding the fact that we had 
article 223. 

I may also say that there is noth- 
ing very ridiculous about this, so far 
as our Constitution is concerned, for 
the simple reason that it has been the 
practice of all federal constitutions to 
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That is the reason. 
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enumerate the powers of the Cen- 
tre, even those federations which have 
got residuary powers given to the 
Centre. Take for instance the 
Canadian Constitution’ Like the Indian 
Constitution, the Canadian Constitu- 
tion also gives what are called resi- 
duary powers to the Canadian Parlia- 
ment. Certain specified and enumera- 
ted powers are given to the Provinces. 
Notwithstanding this fact the Cana- 
dian Constitution, I think in article 99, 
proceeds to enumerate certain catego- 
ries and certain entries on which the 
Parliament of Canada can legislate. 
That again was done in order to allay 
the fears of the French Provinces 
which were going to be part and par- 
cel of the Canadian Federation. Simi- 
larly also in the Government of India 
Act: the same scheme has been laid 
down there and section 104 of the Gov- 
ernment of India Act, 1935 is similar 
to article 223 here It also lays down 
the proposition that the Central Gov- 
ernment will have residuary powers. 
Notwithstanding that, it had its List I. 
Therefore, there is no reason, no 
ground to be over-critical about this 
matter. In doing this we have only fol- 
lowed as I said, the requirements of 
the various Provinces to know speci- 
fically what these residuary powers 
are, and also we have followed well- 
known conventions which have been 
followed in any other federal consti- 
lutions. I hope the House will not ac- 
cept either the amendment of my 
Friend Sardar Hukam Singh nor take 
very seriously the utterings of my 
Friend Mr. Naziruddin Ahmad.” 


35. It seems to us that this dis- 
cussion clearly shows that it was rea- 
lised that the old entry 91 would cover 
every matter which is not included in 
Lists N and III, and that entries were 
enumerated in List I following the pre- 
cedent of the Canadian Constitution 
and also to inform the provinces and 
particularly the Indian States as to the 
legislative powers the Union was going 
to have. 


36- The same conclusion is also 
arrived at if we look at some of the 
speeches made when the third reading 
of the Constitution was taken up. Ex- 
tracts from those speeches are repro- 
duced below: 


“Shri Aladi Krishnaswami Ayyar 
(ea Assembly Debates, VoL 
, 838): 
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"In regard to the distribution and 
allocation of legislative power, this 
Assembly has taken into account the 
political and economic conditions ob- 
taining in the country at present and 
has not proceeded on any a priori theo- 
ries as to principles of distribution in 
the constitution of Federal Govern- 
ment In regard to distribution, the 
Centre is invested with residuary 
power, specific subjects of national 
and all India importance being ex- 
pressly mentioned.” : 

Shri T. T. Krishnamachari (Constitu- 
A aaa Debates, Vol. 11, 952- 
54): 

“I would in this connection deal 
with a point raised regarding the vest- 
ing of the residuary powers. I think 
more than one honourable Member 
mentioned that the fact that the resi- 
duary power is vested in the Centre 
in our Constitution. makes it a unitary 
Constitution. It was. I think, further 
emphasised by my honourable Friend 
Mr. Gupta in the course of his speech. 
He. said: ‘The test is there. The resi- 
duary power is vested in the Centre.’ 
I am taking my Friend Mr. Gupta 
quite seriously, because he appears to 
be a careful student who has called out 
this particular point from some text 
book on federalism. I would like to tell 
honourable Members that it is not a 
very important matter in assessing 
whether a particular Constitution is 
based on a federal system from the 
point of view whether the residuary 
power is vested in the States or in the 
Central Government. Mr. K. C. Wheare 
who has written recently a book on 
Federalism has dealt with this point.” 

“Now if you ask me why we have 
Teally kept the residuary power with 
the Centre and whether it means any- 
thing at all, I will say that it is because 
we have gone to much absolute length 
to enumerate the powers of the Cen- 
tre and of the States and also the 
powers that are to be exercised by both 
of them in the concurrent field. In 
fact, to quote Professor Wheare again, 
who has made a superficial survey of 
the Government of India Act, the best 
point in the Government of India Act 
is the complete and exhaustive enume- 
ration of powers of Schedule VIL_To 
mv mind there seems to be the possibi- 
litv of only one power that has not been 


enumerated, which might be exercised 


in the future by means of the use of 











the provinces. 
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the _residuary power, namely the 
capital levy on agricultural land. This ~ 
power has not been assigned either to 
the Centre or to the Units. It may be 
that that following the scheme of Estate 
Duty and succession duty on urban 
and agricultural property, even if the 
Centre has to take over this power 
under the residuary power after some 
time. It would assign the proceeds of 
this levy to the provinces, because all 
things that are supposed to be associat~ 


ed with agriculture are assigned to 
(emphasis supplied} 
I think the vesting of the resi- 
duary power is only a matter of 
academie significance today. To say 
that because residuary power is vested 
in the Centre and not in the provinces 
this is not a Federation would not be 
correct.” 

37. The above speech of Mr. 
T. T. Krishnamachari shows that the 
members were aware that certain 
known taxes had not been included 
specifically in the three lists. 

38. It is, therefore, difficult to 
escape from the conclusion that in 
India there is no field of legislation 
which has not been allotted either to 
Parliament or to the State legislatures. 
In Attorney-General for Ontario v. 
Attorney-General for Canada, 1947 
AC 127 at p. 150 Lord Jowitt, L. C. 
recalled the following words of Lord 
Loreburn, L. C., in Attorney-General 
for Ontario v. Attorney-General for 
Canada, 1912 AC 571 at p. 581 and 
reiterated them: : 

“Now, there can be no doubt that 
under this organic instrument the 
powers distributed between the Domi- 
nion on the one hand and the provin- 
ces on the other hand, cover the whole 
area of self-government: within the 
whole area of Canada. It would be 
subversive of the entire scheme and 
policy of the Act to assurne that any 
point of internal self-Government wag 
withheld from Canada.” 


39. The last sentence applies 
much more to the Constitution of a 
sovereign democratic republic. It Is 
true that there are some limitations in 
Part III of the Constitution on the 
legislatures in India but they are ofa 
different character. They have noth- 
ing to do with legislative competence 
If this is the true scope of residuary, 
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powers of Parliament, then we are un- 
able to see why we should not, when 
dealing with a Central Act, enquire 
whether it is legislation in respect of 
- any matter in List II for this is the 
only field regarding which there is a 
prohibition against Parliament. If a 
Central Act does not enter or invade 
these prohibited fields there is no point 
fn trying to decide as to under which 
entry or entries of List I or List III a 
Central Act would rightly fit in. 


40. Tt was accepted that this 
test had been applied in Canada, but it 
was argued that the Canadian Consti- 
tution is completely different from the 
Indian Constitution. It is true that the 
wording of Ss. 91 and 92 of the Cana- 
dian Constitution is different and the 
Judicial Committee has interpreted 
these sections differently at different 
periods, but whatever the interpreta- 
tion, it has always held that the lists 
are exhaustive. The scheme of distri- 
bution of Legislative powers between 
the Dominion and the Provinces is 
essentially the same as under our Con- 
stitution. In this matter it is best to 
quote the words of the Judicial Com- 
mittee or some learned authors 
rather than interpret Ss. 91 and 92 
ourselves. 


41. In "Canada’s Federal Sys- 
fem by Lefroy it is stated at page 120 
as follows: 


“In determining the validity of a 
Dominion Act, the first question to be 
determined is, whether the Act falls 
within any of the classes of subjects, 
enumerated in section 92, and assigned 
exclusively to the legislatures of the 
provinces. If it does, then the fur- 
ther question will arise, whether the 
subject of the Act does not also fall 
within one of the enumerated classes 
of subjects in section 91, and so does 
not still belong to the Dominion Par- 
liament. But if the Act does not fall 
within any of the classes of subjects in 
section 91. no further question will 
remain.” 

42. The learned author cited 
four Privy Council cases in support of 
the above statement. In one case 
(Russel v. The Queen), (1882) 7 AC 829 
(836) the Privy Council was concerned 
with the validity of the Canada Tem- 
perance Act, 1878. In this connection 
Sir Montague E. Smith, observed: 


“The general scheme of the British 
North America Act with regard to the 
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distribution of legislative powers, and 
the general scope and effect of Ss. 91 
and 92, and their relation to each 
other, were fully considered and com- 
mented on by this Board in the case, 
of Citizens Insurance Co. v. Parsons, 
(1881) 7 AC 96. According to the prin- 
ciple of construction there pointed out, 
the first question to be determined is, 
whether the Act now in question falls 


within any of the classes of subjects 


enumerated in Sec. 92 and assigned 
exclusively to the Legislatures of the 
Provinces. If it does, then the further 
question would arise, viz., whether the 
subject of the Act does not also fall 
within one of the- enumerated classes 
of subjects in Sec. 91, and so does not 
still belong to the Dominion Parlia- 
ment. But if the Act does not fall 
within any of the classes of subjects in 
Sec. 91, no further question will re- 
main, for it cannot be contended, and 
indeed was not contended at their 
Lordships’ bar, that, if the Act does 
not come within one of the classes of 
subjects assigned to the Provincial 
Legislatures, the Parliament of Cana- 
da had not, by its general power “to 
make Jaws for the peace, order and 
good government of Canada.” full 
legislative authority to pass it.” 

43. In Halsbury’s Laws of En- 
gland (Third Edition, Volume 5, 
page 498) the rule is put thus: 


“In determining the validity of 


` Iegislation the general method of in- 


quiry is to ask first, whether the mat- 
ter comes within the classes express- 
ed by statute to be exclusively within 
the powers of the provinces: if it does 
not, the power belongs exclusively to 
Parliament, but even if it does appear 
to come within those classes, the ex- 
clusive power still belongs to Par- 
liament if it also falls within the enu- 
merated class within the legislative 
authority of Parliament.” 

44. In Attorney-General for 
Canada v. Attorney-General for Bri- 
tish Columbia, 1930 AC 111 at p. 118 
Lord Tomlin, after referring to Ss. 91 
and 92 of the Canadian Constitution, 
observed as follows: 


“Questions of conflict between the 
jurisdiction of the Parliament of the 
doninion and provincial jurisdiction 
have frequently come before their 
Lordships’ Board, and as the result of 
the decisions of the Board the follow- 
ing propositions may be stated: 
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(1) The legislation of the Parlia- 
ment of the Dominion, so long as it 
strictly relates to subjects of legisla- 
tion expressly enumerated in S. 91, is 


.of paramount authority, even though 


it trenches upon matters assigned to 
the provincial ‘legislatures by S. 92, 
see Tenant v. Union Bank of Canada, 
(1894 AC 31). 

(2) The general power of legisla- 
tion conferred upon the Parliament of_ 
the Dominion by S. 91 of the Act in 
supplement of the power to legislate 
upon the subjects expressly enumerat- 
ed must be strictly confined to such 
matters as are unquestionably of na- 
tional interest and importance, and must 
not trench on any of the subjects enu- 
merated in S. 92 as within the scope 
of provincial legislation,- unless these 
matters have attained such dimensions 
as to affect the body politic of the 
Dominion: see Attorney-General for 
Ontario v. Attorney-General for the 
Dominion 1896 AC 348. 


. (3) It is within the competence of 

the Dominion Parliament to provide 
for matters which, though otherwise 
within the legislative competence of 
the. provincial legislature, are neces- 
sarily incidental to effective legislation 
by the Parliament of the Dominion up- 
on a subject of legislation expressly 
enumerated in S. 91: see Attorney- 
General of Ontario v. Attorney-Gene- 
ral for the Dominion, 1894 AC 189 and 
Attorney-General for Ontario v. At- ' 
torney-General for the Dominion, 1896 
AC 348. 
‘ (4) There can be a domain in 
which provincial and Dominion legis- 
lation may overlap, in which case nei- 
ther legislation will be ultra vires if 
the field is clear, but if the field is 
not clear and the two legislations must 
meet the dominion legislation must 
prevail; see Grand Trunk Rly. of Ca- 
nada v. Attorney-General of Canada, 
1907 AC 65”. 


i 45. This statement was approv- 
ed of in In re, The Regulation and 
Control of Aeronautics in Canada, 1932 
AC 54, in In re, Silver Brothers, Ltd., 
1932 AC 514 and in Canadian Pacific 
Rly. Co. v. Attorney-General for Bri- 
tish Columbia, 1950 AC 122. 


46. It would be noticed that 
the second proposition was based on 
1896 AC 348 and the words “In sup- 
plement” are said to have been used for 


. the first time by the Privy Council. 
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47. It is quite true, as Mr 
Palkiwala points out, that one way of 
reading Ss. 91 and 92 of the Canadian 
Constitution is that S. 91 gives gene- 
ral powers and then gives certain spe- 
cific powers by way of illustration, and 
that apparently was the interpretation 
placed on the Act by the Privy Council 
before 1896 AC 348: But whatever the 
interpretation, the same test was ap- 
plied by the Privy Council before 1896 
in Russel v. The Queen, (1882) 7 AC 
829 and after this case. 


- 48. The learned counsel referr 
ed to five cases of. this court and the 
Federal Court to show that the Cana- 
dian cases should not be relied on ag 
the Canadian Constitution was. dif~ 
ferent. It is true that the Canadian 
Constitution is different in many res- 
pects and for some purposes it would 
be misleading to rely on the Canadian 
cases. In Chhotabhai Jethabhai Patel 
v. Union of India, (1962) Supp 2 SCR 
1 = (AIR 1962 SC 1006) the question 
was the interpretation of Entry 84 
List I (Duties of excise on tobacco...... ) 
and entry 60 List I (Taxes on pro- 
fessions, trades, calling and employ- 
ments). This court held that the Cana- 
dian cases which were cited before it 
did not -afford any assistance because 
in Canada analogous problems are al- 
ways concerned with questions of 
direct and indirect taxation. We agree 
that in the interpretation of entry 84 
(duties of excise...... ) it would be mis- 
leading to rely on cases dealing with 
direct and indirect taxation. 

49. Similarly, in 1942 in Pro- 
vince of Madras v. M/s. Boddu Pal- 
danna, 1942 FCR 90 = (AIR 1942 FC 
33) the Federal Court was concerned 
with the interpretation of entry 45 
List I of the Government of India Act 
(duties of excise on tobacoo...... ) and 
entry 48 List II (taxes on the sale of 
goods and on advertisements). On these 
matters the Canadian cases could not 
possibly be of any assistance or rele- 
vance. 


50. In State of Bombay v. 


-R. M. D. Chamarbaugwala, 1957 SCR 


874 (918) = (AIR 1957 SC 699 (717)) 
this court rightly held that the deci- 
sions of the American Supreme Court 
and the decisions.of the Australian 
High Court and of the Privy Council 
on S. 92 of the Australian Constitution 
should be used with caution and cir- 
cumspection, because our Constitution 


- was different and it had provided ade- 
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quate safeguards z cL (8) of art. 19 
and in arts. 303-425 

5. In Atiabari Tea Co. v. 
State of Assam, (1961) 1 SCR 809 
(838) = (AIR 1961 SC 232 (244)) this 
court was again dealing with Art. 301 
and Art. 304 of the Constitution. 
Sinha, C. J. speaking for himself ob- 
served that he had deliberately refrain- 
ed from making references to or rely- 
ing upon. decisions from other countries 
like the U.S.A. or Australia. 

52. Again in the Automobile 
Transport (Rajasthan) Ltd. v. State of 
Rajasthan, (1963) 1 SCR 491 at p. 510 
= (ATR 1962 SC 1406 at p. 1415) 
Das, J., referring to the Australian 
decisions under S. 92, observed: 

“Valuable as those decisions might 
be in showing how the problem of 
freedom of trade, commerce and inter- 
course was dealt with in other federal 
Constitutions, the provisions of our 
Constitution must be interpreted 
against the historical background in 
which our Constitution was made; the 

| background of problems which the 
Constitution makers tried to solve ac- 
cording to the genius of the Indian 
people whom the Constitution makers 
K TRT in the Constituent Assemb- 
y.” 

53. On the contrary, in Subra- 
hmanyan Chettiar v. Muttuswamf 
Goundan, 1940 FCR 188 = (AIR 1941 
FC 47) while interpreting S. 100 of 
the Government of India Act, which 
corresponds to S. 246 of the Constitu- 
tion, Gwyer C. J.. observed at p. 200: 


“The British North America Act 


-1867 contains analogous provisions and 
it can scarcely be doubted that Parlia- 
ment enacted the later Act.” 

54. Then he referred to Ss. 91 
and 92 of the British North America 
Act and observed at page 201. 

“As interpreted by the Judicial 
Committee, the British North America 
Act presents an exact analogy to the 
India Act, even to the overriding pro- 
visions in S. 100 (1) of the latter; 

4 “The rule of construction is that 

general language in the heads of S. 92, 

| yields to particular expressions in S. 

|, 91, where the latter are unambiguous.” 

; per Lord Haldane in Great West Sad- 

i @lery Co. v. The King (1921) 2 AC 

' 91 at p. 116. The principles laid down 

. by the Judicial Committee in a long 

; geries of decisions for the interpreta- 

| tion of the two sections of the British 
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North America Act may therefore be 


` accepted as a guide for the interpreta- 
- tion of similar provisions in the Gov- 


ernment of India A 

55. It is true that Gwyer C. J. 
was dealing with the question of ‘pith 
and substance’ and the true nature and 
character of the legislation for the 
purpose of determining whether it is a 
legislation with respect to matters in 
this list or that list but at least his judg- 
ment shows that where the provisions 
are similar, the principles laid down 
by the Judicial Committee, should be 
accepted as a guide. : 

56 Similarly, Varadachariar J., 
observed at P. 235: : 

“It seems to me necessary to point 

out that the assumption in the Patna 
case that the scheme of S. 100 of the 
Constitution Act is radically different 
from that of Ss. 91 and 92 of the British 
North America Act is not warranted. ` 
A long line of decisions beginning at 
least as early as Citizen Insurance Co. 
of Canada v. Parsons (1881) 7 AC 96 
have interpreted these provisions of 
the Canadian Constitution. in a manner 
that almost assimilates their scheme to 
that adopted in S. 100 of the Govern- ` 
ment of India Act............ The position 
of the Provincial Legislatures under 
the Indian Constitution Act in respect 
of the subjects enumerated in List II, 


` and in relation to the subjects specified 


in List I is in essence the same as that 
above stated in regard to the powers 
of the Provincial Legislature under 
S. 92 of the British North America 
Act. It will be clear from the deci- 
sions that the rules of interpretation 
adopted in the Canadian cases were 
evolved only as a matter of reason- 
ableness and commonsense and out of 
the necessity of satisfactorily solving 
conflicts arising from the inevitable 
overlapping of subject in any system 
of federal constitution is made clear 
by the fact that in Gallagher v. Lynn, 
1937 AC 863 (869), Lord Atkin appli- 
ed the “pith and substance” rule when 
dealing with a question arising under 
the Government of Ireland Act—which 
did not embody a federal system at all 
— and in Shannon v. Lower Mainland 
Dairy Products Board, 1938 AC 708 
(719-720) = (AIR 1939 PC 36) when 
dealing with. a Canadian case he em- 
bodied in the judgment the principles 
enumerated in the Irish case.” 

. 57. It was said that we would 
be destroying the federal structure of 
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our Constitution if we adopted this 
line of enquiry. It seems to us tha 
this test was perhaps applied by this 
Court in Second Gift Tax Officer v. 
Hazareth, (1971) 1 SCR 195 (at p. 220) 
(AIR 1970 SC 999 at p. 1002) where 
Hidayatullah, C. J., observed in deal- 
ing with the question of the gift tax: 

“Therefore, either the pith and 
substance of the Gift Tax Act falls 
within entry 49 of State List or it does 
not. If it does, then Parliament will 
have no power to levy the tax even 
under the residuary powers. If it does 
not, then Parliament must undoubted- 
dy possess that power under Art. 268 
and entry 97 of the Union List.” 


58. Be that as it may, we are 
unable to see how the adoption of this 
mode of enquiry will destroy the fede- 
ral structure of our Constitution. The 
_ State Legislatures have full legislative 
authority to pass laws in respect of 
entries in List II, and subject to legis- 
lation by Parliament on matters in 
List DOL 


59. It was also said that if this 
was the dntention of the Constitution 
makers they need not have formulated 
List I at all. Thisis the point which 
was taken by Sardar Hukam Singh and 
others in the debates referred to above 
and was answered . by Dr. Ambedkar. 
But apart from what has been stated 
by Dr. Ambedkar in his speech ex- 
tracted above there is some merits and 
legal effect in having included specific 
items in List I for when there are three 
lists it is easier to construe List II in the 
light of Lists I and II. If there had been 
no List I, many items in List II would 
perhaps have been given much wider 
interpretation than can be given under 
the present scheme. Be that as it may, 
we have the three lists and a residuary 
power and therefore it seems to us that 
in this context; if a Central Act is, 
challenged, as being beyond the legisla- 
tive competence of Parliament, it is 
enough to enquire if it is a law with 
respect to matters or taxes enumerated 
in List IL If itis not, no further ques- 
tion arises. 

60. In view of this conclusion, 
we now come to the question, ie. whe- 
ther the impuged Act is a law with re- 
pect to Entry 49, List IJ, or whether it 
imposes a tax mentioned in Entry 49 
in List II? On this matter we have 
three decisions of this Court and al- 
though these decisions were challeng- 


A.LR. 


ed we are of the opinion that they 
interpreted Entry 49 List II correctly. 


61. In Sudhir Chandra Nawn 
v. Wealth Tax Officer, (1969) 1 SCR 
108 (110) = (AIR 1969 SC 59 (61) ) 
this Court was concerned with the 
validity of the Wealth Tax Act, 1957, 
as it originally stood. This Court pro- 
ceeded on the assumption that the 
Wealth Tax Act was enacted in exer- 
cise of the powers under Entry 86 
List I. It was argued before this Court 
that since the expression ‘net wealth’? 
includes non-agricultural lands and 
buildings of an assessee, and power to 
levy tax on lands and buildings is 
reserved to the State Legislatures by 
Entry 49 List II of the Seventh Sche- 
dule, Parliament is incompetent to 
legislate for the levy of wealth-tax on 
the capital value of assets which in- 
clude non-agricultural lands and 
buildings. 

62. In rejecting this argument 
the Court observed: 

“The tax which is imposed by en- 
try 86 List I of the Seventh Schedule 
is not directly a tax on lands and 
buildings. It is a tax imposed on capi- 
tal value of the assets of individuals 
and companies, on the valuation date. 
The tax is not imposed on the com- 
ponents of the assets of the assessee; 
it is imposed on the total assets which 
the assessee owns, and in determining 
the net wealth not only the encumbr- 
ances specifically charged against any 
item of assets, but the general liabi- 
lity of the assessee to pay his debts 
and to discharge his lawful obligations 
have to be taken into account......... 
Again entry 49 List II of the Seventh ° 
Schedule contemplates the levy of tax 
on lands and buildings or both as 
units. It is normally not concerned 
with the division of interest or owner- 
ship in the units of lands or buildings 
which are brought to tax. Tax on 
lands and buildings is directly imposed 
on lands and buildings, and bears a 
definite relation to it. Tax on the 
capital value of assets bears no defi- 
nable relation to lands and buildings 
which may form a component of the 
total assets of the assessee. By legisla- 
tion in exercise of powers under en- 


` try 86 List I tax is contemplated to 


be levied on the value of the assets. 
For the purpose of levying tax under 
entry 49 List II the State Legislature . 
may adopt for determining the inci- 
dence of tax the annual or the capital 
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value of the lands and buildings. But 
the adoption of the annual or capital 
value of lands and buildings for de- 
termining tax liability will not, in our 
judgment, make the fields of legisla- 


. tion under the two entries overlapp- 


ing.” 

63. Tt was urged on behalf of 
the respondent that in Asst. Commr. 
of Urban Land Tax v. The Bucking- 
ham & Carnatic Co. Ltd. (1970) 1 
SCR 268 = (AIR 1970 SC 169), this 
Court held that a tax on the capital 
value of land and buildings could be 
imposed under entry 49; List D, but it 
seems to us that this is not a correct 
reading of that decision. Reliance is 
placed on the following sentence at 
page 277: 

“We see no reason, therefore, for 
holding that the entries 86 and 87 of 
List I preclude the State Legislature 


. from taxing capital value of lands and 


buildings under Entry 49 of List II.” 

The above observations have to be 
understood in the context of what was 
stated later. Ramaswami, J., later 
observed in that Judgment as follows: 


“The basis of taxation under the 
two entries is quite distinct. As regards 
entry 86 of List I the basis of the taxa- 
tion is the capital value of the asset. 
It is not a tax directly on the capital 
value of assets of individuals. and com- 
panies on the valuation date. The tax 
is not imposed on the components of 
the assets of the assessee. The tax 
under entry 86 proceeds on the prin- 
ciple of aggregation and is imposed on 
the totality of the value of all the as- 


sets. It is imposed on the total assets. 
“which the assessee owns and in deter- 


mining the net wealth not only the 
encumbrances specifically § charged 
against any item of asset, but the 
general liability of the assessee to pay 
his debts and to discharge his lawful 
obligations have to be taken into ac- 
count......... But entry 49 of List MII, 
contemplates a levy of tax on lands 
and buildings or both as units. It is 
not concerned with the division of 
interest or ownership in the units of 
lands or buildings which are brought 


‘to tax. Tax on lands and buildings, is 


directly imposed on lands and build- 
ings and bears a definite relation to 
it. Tax on the capital value of assets 
bears no definable relation to lands 
and buildings which may form a com- 
ponent of the total assets of the asses- 
see. By legislation in exercise of powers 
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under Entry 86. List I tax is contem- 
plated to be levied on the value of the 
assets. For the purpose of levying tax 
under entry 49, list II the State Legis- 
lature may adopt for determining the 
incidence of tax the annual or the 
capital value of the lands and build- 
ings. But the adoption of the annual 
or capital value of lands and buildings 
for determining tax liability will not 
make the fields of legislation under 
the two entries overlapping. The two 


taxes are entirely different in their 





basic concept and fell on different sub- 
ject matters.” (emphasis supplied) 


64. In 1971-1 SCR 195 (200)— 
(AIR 1970 SC 999) this Court, while 
considering the validity of the Giff 
Tax Act, 1958, considered the scope of 
legislation under entry 49 List E 
Hidayatullah, C. J., observed: 

“Nor is it possible to read a clear 
cut division of agricultural Jand in 
favour of the States although the in- 
tention is to put land in most of its 
aspects in the State List. But however 
wide that entry, it cannot still autho- 
rise a tax not expressly mentioned.” 
The Court further observed: 


“Since entry 49 of the State List 
contemplates a tax directly levied by 
reason of the general ownership of 
lands and buildings, it cannot include 
the gift tax as levied by Parliament.” 

65. The requisites of a tax 
under entry 49, List I may be sum- 
marised thus: 

(1) It must be a tax on units, that 
is lands and buildings separately as 
units. 

(2) The tax cannot be a taxon to- 
tality, Le. it is not a composite tax on 
the value of all lands and buildings. 

(3) The tax is not concerned with 
the division of interest in the building 
or land. .In other words, it is not con- 
cerned whether one person owns oF 
occupies it or two or more persons 
Own or occupy it. 

66. In short, the tax under 
entry 49 List IT is not a personal tax 
but a tax on property. 

67. It seems to us that thig 
Court definitely held and we agree 
with the conclusion that the nature off 
the Wealth Tax imposed under the 
Wealth Tax Act, as originally stood, 
was different from that of a.tax under 
entry 49, List I and it did not fall 
under this entry. 
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68. The distinction between a 
‘net wealth tax’ and ‘tax on property’ 
is clearly brought out in the following 
extracts, and supports the conclusion 
arrived at by this Court. 

69. Readings on Taxation in 
. Developing Countries by Fird and 
: Oldman elucidates the concept of 
Wealth Tax as follows, at page 281: 

“The term ‘net wealth tax’ is 
usually defined as a tax annually im- 
posed on the net value of all assets 
less liabilities of particular tax-payers 
_ — especially individuals. This definition 
distinguishes the net wealth tax from 
other types of taxation of net wealth, 
such as death duties and a capital levy; 
the former are imposed only at infre- 
quent intervals — once a generation— 
while the latter is a one-time charge, 
usually with the primary purpose of 
Tedeeming a war-time national debt. 
` The net wealth tax is really intended 
_ to tax the annual yields of capital 

rather than the principal itself as do 
death duties or a capital levy, even 
. though it is levied on the value of the 
’ principal. Since it taxes net wealth. it 
also differs from property taxes im- 
posed onthe gross value of property— 
primarily real property—in a number 
of countries. The net wealth tax gives 
consideration to the taxpayer’s taxa- 


- ble capacity through the deduction of 


all outstanding liabilities and personal: 
exemptions as well as through other 
devices, while the property tax gene- 
rally does not take these factors into 
account. The net wealth tax is there- 
` fore deemed to be imposed on the per- 
son of the taxpayer, while the pro- 
perty tax often deemed to be imposed 
on an object — the property itself.” 

70. In Harvard Law School 
World Tax Series — Taxation in 
Columbia — Net Wealth Tax is defin- 
ed at page 451 thus: 

“As a general rule, all debts owed 
by taxpayers whether to residents 
or to non-residents, are deductible if 
their existence is established in con- 
formity with the legal requirements. 
The usual test of deductibility, as ap- 
plied by the Division of National 
Taxes, is whether or not there is an 
actual, enforceable legal obligation, the 
amount of which is fixed or computa- 
ble as on 31 December of the tax year.” 
© TL According to Harvard Law 
School World Tax Series — Taxation 
in Sweden—this tax has been levied 
in Sweden since a long time. Now it 
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is regulated by law enacted in 1947. 


-“Taxable Wealth” has been defined at 


Page 625 as follows: 

“Taxable wealth consists of the 
capital value of the taxpayer's assets, 
as those are defined in the law, to the, 
extent that this value exceeds the 
capital value of his debts.” 

72. In Harvard Law School 
World Tax Series — Taxation in the 
Federal Republic of Germany — it is 
stated at page 152 that “the taxes on 
capital which are summarised in this 
chapter are the net worth tax, the real 
property tax,. and the capital levy 
under the Equalization of Burdens 
Law”. It is further stated thus: 

“Some of the taxes on capital are 
deemed to be imposed on the person 
of the taxpayers while other are deem- 
ed to be imposed on an object. Exam- 
ples of the former are the net worth 
tax and the capital levy’ under the 
Equalization of Burdens Law, while’ 
the real property tax and the trade tax 
on business capital are classified in 


. the latter category. The main import- 


ance of this distinction is that taxes in 
the first group presuppose a taxpayer 
with independent legal existence, that 
is, an individual or a legal entity 
(juridical person), while in the case of 
taxes in the second group, the taxa- 
ble object itself is deemed liable for 
the tax, in addition to its owner, so 
that the taxpayer can be a partnership | 
association of the civil law, or other | 
combination of persons without sepa- 
rate legal existence. Taxes of the first 
type give consideration to the tax- 
payer’s ability to pay, while those of 
the second type consider merely the... 
value of the taxable object, such as the 
capital of a business, in the case of the 
trade tax on business capital, or the 
assessed value of real property, in the 
ease cf the real property tax” 


73. In our view the High Court 
was right in holding that the impugn- 
ed Act was not a law with respect to 
entry 49 List II, or did not impose a 
tax mentioned in entry 49, List I. If 
that is so, then the legislation is valid 
either under entry 86, List I, read with 
entry 97, List I or. entry 97 List I 
standing by itself. tee 

74. Although we have held that 
the impugned Act does not impose a 
tax mentioned in entry 49 List I, we 
would like to caution that in case the . 
real effect of a Central Act, whether 
called a Wealth Tax Act or not, is to 
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impose a tax mentioned in entry 49 
List II the tax may be held as encroach- 
ing upon the domain of State legisla- 


15- In this connection the fol- 
lowing words of the Judicial Commit- 
tee may be borne in mind, In Attor- 
ney-General for Canada v. Attorney- 
General for Ontario, 1937 AC 355 at 
P 367 the Judicial Committee observ- 


“In other words, Dominion legisla- 
tion, even though it deals with Domi- 
nion property, may yet be so framed 
as to invade civil rights within the pro- 
vince, or encroach upon the classes of 
subjects which are reserved to provin- 
cial competence. It is not necessary 
that it should be a colourable device, 
or a pretence. If on the true view of 
the legislation it is found that in rea- 
lity in pith and substance the legisla- 
tion invades civil rights within the 
Province, or in respect of other classes 
of subjects otherwise encroaches upon 
the provincial field, the legislation will 
be invalid. To hold otherwise would 
afford the Dominion an easy passage 
into the Provincial Domain.” 

76. In Attorney-General for 
‘Alberta v. Attorney-General for Ca- 
nada, 1939 AC 117 at p. 130 the Judi- 
cial Committee observed: 


“Tt is not competent elther for the 
Dominion or a Province under the 
guise, or the pretence, or in the form 
of an exercise of its own powers, to 
carry out an object which is beyond 
its powers and a trespass on the exclu- 
sive powers of the other: Attorney- 
General for Ontario v. Reciprocal 
Insurers, 1924 AC 328 (342); In re the 
Insurance Act of Canada, 1932 AC 41. 
Here again matters of which the Court 
would take judicial notice must be 
borne in mind, and other evidence ina 
case which calls for it. It must be 
remembered that the object or pur- 
pose of the Act, in so far as it does not 
plainly appear from its terms and its 
probable effect, is that of an incorpo- 
real entity, namely, the Pagano ibe: 
and, generally speaking, the speeches 
of individuals would have little evi- 
dential weight.” 

TT. Although it is not neces- 
sary to decide the question whether 
the impugned Act falls within entry 
86 List I read with entry 97 List I, or 
. entry 97 List I alone, as some of our 
brethren are of the view that the 
original Wealth Tax Act fell under 
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entry 86 List I, we might express our 
opinion on that point. It seems to us 
that there is a distinction . between a 
true net wealth tax and a tax which 
can be levied under entry 86 List I. 
While legislating in respect of entry 86 
List I it is not incumbent on Parlia- 
-ment to provide for deduction of de- 
bits in ascertaining the capital value of 
assets. Similarly, it is not incumbent 
on State Legislatures to provide for 
deduction of debits while legislating in 
respect of entry 49 List IL For exam- 
ple the State Legislature need not, 
while levying tax under entry 49 List 
I, provide for deduction of debits 
owed by the owner of the property. It 
seems to us that the other part of en~ 
try, Le. “tax on the capital of com- 
panies.” in entry 86 List I also seems 
to indicate that this entry is not strict- 
ly concerned with taxation of net 
wealth because capital of a company 
is in one sense a liability of the com- 
pany and not its asset. Even if it is 
regarded as an asset, there is nothing 
in the entry to compel Parliament to 
provide for deduction of debits. It 
would also be noticed that entry 86, 
List I deals only with individuals and 
companies but net wealth tax can be 
levied not only on individuals but on 
other entities and associations also. It 
is true that under entry 86 List I ag- 
gregation is necessary because it is a 
tax on the capital value of assets of 
an individual but it does not follow 
from this that Parliament is obliged 
to provide for deduction of debits in 
order to determine the capital value 
of assets of an individual or a com~ 
pany. Therefore, it seems to us that 
the whole of the impugned Act clearly 
falls within entry 97 List I. We may 
mention that this Court has never held 
that the original Wealth Tax Act fell 
under entry 86 List I. It was only assu- 
med that the original Wealth Tax Act 
fell within entry 86 List I and on that 
assumption this entry was analysed 
and contrasted with entry 49 List I. 
Be that as it may, we are clearly of 
the opinion that no part of the impu- 
E ees falls within entry 86 


78. However, assuming that 
the Wealth Tax Act, as originally en- 
acted, is held to be legislation under en- 
try 86 List I, there is nothing in the 
Constitution to prevent Parliament 
from combining its powers under en- 


_ try 86 List I with its powers under 
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entry 97 List L There is no principle 
that we know of which debars Parlia- 
ment from relying on the powers under 
specified entries 1 to 96, List I and 
supplement them with the powers 
under entry 97 List I and art. 248, and 
for that matter powers under entries 
in the Concurrent List. 

79. In 1940 FCR 188 (203) = 
(AIR 1941 FC 47), Gwyer, C. J., while 
dealing with the validity of the Madras 
AOUR Relief Act 1938, observ- 


"That the provisions of the- Act in 
their application to the decree obtain- 
ed by the appellant were within the 
competence of the Madras Legislature 
to enact does not seem to me open to 
doubt. They may be justified by refer- 
ence to entry no. 4 and no. 15 of List 
UI, perhaps also to entry no. 2 in List 
TI; I do not say that there may not be 
others, but these will suffice.” 

80. In State of Bombay v. 
Narothamdas Jethabhai, 1951 SCR 51 
=(AIR 1951 SC 69), Patanjali Sastri 
and Das, JJ., as they then were, relied 
on both items 1 and 2 of List II of the 
Government of India Act, 1935, to up- 
hold the Bombay City Civil Court Act, 
1948. 

81. It was contended that the 
case of residuary powers was different 
but we are unable to see any difference 
in principle. Residuary power is as 
much apower as the power conferred 
under Art. 246 ofthe Constitution in 
respect of a specified item. 

82. In in re the Regulation 
and Control of Aeronautics in Canada, 
1932 AC 54 at p. 77 the Privy Council 
upheld the validity of a Parliamentary 
statute after supplementing the powers 
under the specified items in S. 91 with 
the residuary powers. It observed: 

“To sum up, having regard (a) to 
the terms of S. 132; (b) to the terms 
of the Convention which covers almost 
every conceivable matter relating to 
aerial navigation; and (c) to the fact 
that further legislative powers in rela- 
tion to aerial navigation reside in the 
Parliament of Canada by virtue of 
S. 91, items 2, 5, and 7, it would ap- 
pear that substantially the whole field 
of legislation in regard to aerial naviga- 
tion belongs to the Dominion. There 
may be a small portion of the field 
which is not by virtue of specific words 
in the British North America Act vest- 
ed in the Dominion; but neither is it 
vested by, specific words in the Pro- 
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vinces. As to that small portion it ap“ 
pears to the Board that it must neces- 
sarily belong to the Dominion unden 
its power to make laws for the peace 
order and good government of Canada. 
Further their Lordships are influenced 
by the facts that the subject of aerial 
navigation and the fulfilment of Ca- 
nadian obligations under S. 132 are 
matters of national interest and impor- 
tance; and that aerial navigation is a 
elass of subject which has attained 
such dimensions as to affect the body 
politic of the Dominion. (emphasis 
supplied). 

83. In conclusion we hold that 
the impugned Act is valid. The appeal 
is accordingly allowed and the Judg- 
ment and order of the High Court set 
aside and Civil Writ No. 2291 of 1970 
in the High Court dismissed. There 
will be no order as to costs, either 
here or in the High Court. 


SHELAT J. (With Ray & Dua JJ.)3 


84. We have had the opportunity of go- 
ing through the judgment of the learn- 
ed Chief Justice just delivered, but res 
gret our imability to agree withit. The 
reasons for our disagreement are as 
Stated hereinafter. 


85. The Wealth Tax Act, 27 of 
1957, as originally passed in Septem- 
ber 1957, imposed, by its Sec. 3, tax on 
the capital value of net wealth on the 
relevant valuation date of every indi- 
vidual, Hindu undivided family and 
company. Net wealth, as defined 
under sec. 2 (m), means the amount by 
which the aggregate value computed 
in accordance with the provisions of 
the Act on all assets belonging to an 
assessee on the valuation date over the 
aggregate value of debts owed by him 
on such valuation date. Assets, as de= 
fined in sec. 2 (e), means property of 
every description, moveable or im- 
moveable, but does not include agri 
cultural land, growing crops, grass OF 
standing trees on such land. 


86. By Sec. 24 of the Finance 
Act, 1969, Sec. 2 (e) was amended 
omitting the non-inclusion of agricul- 
tural land for the assessment year com- 
mencing from April 1, 1970 and for alll 
subsequent assessment years, thus in- 
cluding agricultural land in the defini- 
tion of assets. 

87. The respondent filed a wrif 
petition in the High Court of Punjab, 
from out of which the present appeal 
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arises, challenging the validity of the 
amendment by which the non-inclu- 
sion of agricultural land from the 
assets of an assessee was done away 
with. The challenge was based princi- 
pally on two grounds; 

(1) That such a tax on agricultu- 
ral land could be imposed under entry 
49 in List Il in the Seventh Schedule 
to the Constitution by the States and 
not by the Union, and 


(2) that even if that was not so, 
Parliament had no competence to enact 
an Act imposing such a tax on agricul- 
tural land either under Art. 246 read 
with Entry 86 in List and/or under its 
residuary power under Art. 248 read 
with entry 87 in that list. 


_ 88. In view of the importance 
of the issues involved, the Writ Peti- 
tion was heard by a Full Bench of the 
High Court, which, by a majority of 
four to one, allowed it holding that 
sec. 24 of the Finance Act, 1969 to the 
extent that it included agricultural 
Jand within the definition of assets for 
the purposes of the Wealth-Tax Act, 
1957 was beyond the competence of 
Parliament, and was therefore, ultra 
vires the Constitution. 


89. So far as the first question 
raised by the respondent was concern- 


ed, the High Court held, in view of- 


the decisions of this Court in (1969) 1 
SCR 108 = (AIR 1969 SC 59); (1970) 1 
SCR 268 = (AIR 1970 SC 169) and 
Shri Prithvi Cotton Mills Ltd. v. 
Broach Borough Municipality, (1970) 


1 SCR 388 = (AIR 1970 SC 192) to, 


which we shall presently come, that a 
tax levied on the capital value of all 
assets taken in their totality under en- 
try 86 in List I read with Art. 246 or 
one which included agricultural land 
and levied under the power conferred 
by Art. 248 read with entry 97 in List 
I was not a tax under entry 49 in List 
Il, that is to say, it was not a tax on 
lands and buildings, the two taxes be- 
Ing of a different nature, and there- 
fore, a tax on capital value of all as- 
sets, even if it included agricultural 
land within the meaning of such assets, 
did not fall within, nor entrenched 
upon State power under entry 49 of 
List II. In the light of these decisions, 
the High Court felt that entry 86 in 
List I and entry 49 in List II covered 
different fields, one not entrenching 
on the other, and that therefore, a 
tax levied under and by virtue of the 
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former could not be said to en- 

trench on the sphere of taxation of 

SRA and buildings reserved to the 
es. 


90. On the second issue, the 
High Court accepted the contentions 
urged on behalf-of the respondent that 
(a) in the light of the relevant entries 
in the Lists the Constitution, by and 
large, left the subject of agriculture 
and agricultural land both as regards 
legislation and taxation to the States, 
(b) that in the light of that constitu- 
tional policy, the Constitution exclud- 
ed from. the field of entry 86 in List I 
the power to impose the tax on the 
capital value of agricultural land, and 
(c) that that being so, it could not be 
held that the residuary power contain- 
ed in Art. 248 read with entry 97 in 
List I included the power to levy a tax 
of the kind contemplated in entry 86 
so as to take into its sweep agricultu- 
ral lands expressly excluded there- 
from and thus nullify the restriction 
or exclusion of that class of property. 
Therefore, the Union could not resort 
to Art. 248 and/or entry 97 in List I 
to justify the deletion of the non-in- 
clusion of agricultural land by Sec. 24 
of the Finance Act, 1969. 

91. Mr. Setalvad challenged 
the correctness of the High Court’s 
majority judgment. Relying on Arti- 
cle 248 and Entry 97 in List I, he argu- 
ed that under the federal scheme of 
our Constitution the policy was to vest 
the residuary powers in the Centre, 
that the High Court had misapprehend- 
ed the true interpretation of Entry 97 
in List I and was therefore in error in 
holding that that entry did not contain 
the power to levy a tax of the kind 
we have here on agriculural land, 
though that power was withheld in 
Entry 86 in List I. His contention was 
that the power to levy a tax on capital 
value of agricultural land was derived 
from Article 248 and Entry 97 in List I, 
as it was not a matter enumerated in 
Lists I and I, and therefore, fell 
squarely under Entry 97. That in brief 
was the sum total of his contentions. 
He did not argue on the first question 
as it was decided by the High Court 
in his favour. Counsel for the res- 
pondent contested the correctness of 
the contentions urged on behalf of the 
Union of India and, after an elaborate 
analysis of the relevant entries and the 
Article, supported the majority bsi 
ment of the High Court. 
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92. Before we propose to 
` examine these rival contentions it is 
necessary to set out broadly the scheme 
of distribution of legislative powers 
between the Union and the States laid 
down in Chap. I of Part XI of the Con~ 
stitution. Under Art. 245, Parliament 
can make laws for the whole or any 
part of the territory of India and the 
State Legislatures for the whole or 
part of their respective States. The 
different topics or matters of Legis- 
lation are set out in the three Lists in 
the Seventh Schedule. List I, known 
as the Union List, enumerates topics 
of legislation in respect of which 
Parliament: has exclusive power to 
make laws. List I, known as the 
State List, likewise, enumerates topics 
of legislation in respect of which State 
Legislatures have exclusive power to 
make laws. By reason of the non 
obstante Clause in Cl (1) of Art. 246, if 
there is aconflict.or overlapping of the 
subject-matter of legislation, it is the 
Law made by Parliament which pre- 
vails over the State Law. List II, called 
the Concurrent List, has topics in res- 
pect of which both Parliament and 
‘the State Legislatures have power to 
make laws. Again, as a result of the 
non obstante clause in Clause (1) of 
Article 246, if there is any inconsis- 
tency. between the laws made by 
Parliament and the laws made by State 
Legislatures, both acting under 
Clause (3) of Article 246 and List IZ 
that is resolved by making the law 
passed by Parliament to prevail over 
the State Law. So long as the Parlia- 
mentary law continues, the State 
law remains inoperative, but becomes 
operative once the Parliamentary law 
is removed. Under Clause (4) of Arti- 
cle 246, Parliament has the power to 
make laws with respect to any matter 
including those in List IL for any part 
of India not included in a State, eg. 
Union territory. Article 248 declares 
that Parliament has the. exclusive 
power to legislate on matters not enu- 
merated in List DI or List I and to 
impose a tax not mentioned in either 
of those Lists. To avoid any doubts, 
Entry 97 is inserted in List I, which 
sets out the field of legislation there- 
under as follows: 

"Any other matter not enumerat- 
ed in List II or List NI including any 
tax not mentioned in either of those 
Lists.” _ 

Article 246 thus lays down the powers 


A.LE. 


of the respective legislatures in res- 
pect of the matters enumerated in the 
three Lists. Where those Lists come 
into conflict, the non obstante clause 


‘In Clauses (1), (2) PN that List f 


has priority over Lists III and I, and 
List II has priority over List Il. Des- 
pite the dominant part given to Parlia- 
ment in this Article, the State legisla~ 
tures, however, have the exclusive 
jurisdiction over matters set out in 
List II and the principle underlying 
the non obstante clause can be re- 
sorted to only in cases of conflict which 
are not capable of being reconciled. 
(See In. Re. C. P. and Berar. Sales of 
Motor Spirit and Lubricants Taxation 
Act (1938), 1939 FCR 18 at p. 38. = 
(AIR 1939 FC 1). 


93. Unlike some of the constitu- 
tions with a federal and distributive 
systems of powers, our Constitution, in 
consonance with its being a centrally 
oriented Constitution, has conferred on 
Parliament under Article 248 “Ex- 
clusive power to make any law with 
respect to any matter not enumerated 
inthe Concurrent List or State List”. 
Such power includes also the power 
“of making a law imposing a tax not 
mentioned in either of these Lists.” 


94. The expression “any matter 
not enumerated in the Concurrent 
List or State List” in Article 248 must 
mean, in the context of Clause (1) of 
Art. 246, which gives Parliament ex- 
clusive power in respect of matters 
in List I, any matter other than those 
enumerated in any of the three Lists. 
Obviously, the residuary power given 

Parliament in Article 248 cannot 
include power which is exclusively 
given to Parliament on matters in List f 
already conferred under Clause (1) of 
Article 246, so that an attempt to dis- 
tinguish. the words “any matter” in 
Article 248 and “any other tatter” 
in Entry 97 in List I is a distinction 
without difference. There had to be 
difference in language in the two provi- 
sions in the context of the content of 
Entry 97 as that entry speaks about 
matters other than those enumerated 
before in List I and those enumerated 
fn the other Lists. Notwithstanding the 
fact that the residuary power has been 
vested in the Central Legislature 
under Article 248 and its consequence 
translated in Entry 97 in List I, there 
can be no gainsaying that the idea 
was to assign such residuary power: 
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over matters which at the time of 
framing the three Lists could not be 
thought of or contemplated. This is 
clear from the fact as pointed out by 
counsel, that the Lists contain as many 
as 209 matters which are couched in 
careful and elaborate words with in- 
clusive and excluding language in the 
case of some, which has made the Con- 
stitution, to use the words of Gwyer, 
C. J., in 1939 FCR 18 = (AIR 1939 FC 
1), “unique among federal constitutions 
in the length and detail of its legisla- 
tive lists”. In the layout of such 
elaborately worded matters in the 
Lists and in the context of Arti- 
cle 246 ay the residuary power con- 

tained in Article 248 and Entry 97, 
List I must be construed as meaning 
power in respect of matters not enu- 
merated in any of the three Lists, 
Such a residuary power cannot, there- 
fore, be ordinarily claimed in respect 
of a matter already dealt with under 
an Article or an entry in any one of 
‘the three Lists. 


95. Principles of interpreting 
constitutional provisions, when conflicts 
between legislative bodies with sepa- 
rate powers entrusted to them arise 
are well settled and need not there- 
fore be here repeated. Two of them, 
however, bear repetition, for, they have 
a direct bearing on what we are called 
upon in this appeal to decide. The first 
- one laid down in Att.-Genl. for New 
South Wales v. Brewery Employees 
Union, (1908) 6 CLR 469 (611) (Aus), 
is that although the words of a consti- 
tution are to be interpreted in the same 
way as Courts interpret other statutes, 
it has to be borne in mind, while doing 
so, that what is interpreted is constitu- 
tion a mechanism under which laws 
are to be made and not an Act which 
declares what that law is to be. This is 
specially so in the case of a federal 
constitution, with its nicely drawn 
balance of jurisdictions. Thus, a broad 
and liberal spirit should inspire those 
on whom the duty to imterpret falls. 
Where the language is explicit, it has 
to be given effect to; it cannot be un- 
duly stretched so that it.is distorted to 
supply any supposed error or omission. 


The other is, to quote the language of, 


1912 AC 571 cited with approval in 
1939 FCR 18 = (AIR 1939 FC 1): “If 
the text is explicit, the text is conclu- 
sive alike in what it directs and what it 
forbids”. If the text is ambiguous, Le. 
where the words establishing two 
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mutually exclusive jurisdictions are 
wide enough to bring a particular 
power within either, recourse must be 
had to the context and the scheme of 
the Act. The presumption, unless 
there is anything to the contrary. is 
that the power is not withheld or that 
it does not exist at all; itis there in 
some quarter. 


96. To ascertain where it is, 
it becomes necessary at the very thresh- 
old to know the nature of the impugn- 
ed tax. The Act is designated by its 
first section — the Wealth Tax Act, 
1957. Though it is the substance and 
not the form or designation which 
matters, the Act was passed, as con- 
ceded by Mr. Setalwad, in exercise 
of the power contained in Arti- 
cle 246 (1) read with Entry 86 of 
List L Under Section 3, what was 
originally charged was the capital value 
of the net wealth of an assessee, such 
net wealth having to be arrived at by 
taking into consideration the total as- 
sets excluding the agricultural land 
held by him as defined by Sec- 
tion 2 (e) and Section 2 (m). The fact 
that it is the capital value of the net 
wealth, computed after deducting from 
the gross wealth the debts and liabi- 
lities of the assessee or the fact that. 
it excluded agricultural fand from out 
of the total assets, prima facie, did not 
render the tax anything else than the 
wealth tax as the Parliament legisla- 
tively declared it to be. A legislature 
may, either as a matter of policy or be- 
cause its power is a restricted one, 
exclude or not include within the 
ambit of a tax which it enacts, certain 
assets and may tax the rest. It may 
also decide that in fairness and justice 
to the assessee the tax shall be imposed 
not on the gross amount but on 
the net amount arrived at after deduc- 
ting his debts and liabilities. That 
fact by itself would not mean that 
it is a tax any the different from what 
the Legislature itself declares it to be. 
Fortunately, we do not have to consider 
in details the -nature of the tax con- 
templated by Entry 86 in List I and 
that under the impugned Amending Act 
in the light of works on Public Finance 
and other allied subjects, as the Act 
has on more than one occasion been 
upheld by this Court as one falling 
under Entry 86 of List I. Even coun- 
sel for the Union conceded that the 
Act as originally passed in 1957 was a 
tax falling under that entry. Since, 
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however, the question as to the nature 
of a tax on the capital value of as- 
sets was debated at one stage of the 
hearing of the appeal, we may briefly 
set out the views of some of the writers 
on. public finance brought to our notice. 


97. Entry 86, in List I, as afore- 
said deals with a tax on the capital 
value of the assets, exclusive of agri- 
cultural land of an individual, Hindu 
Undivided Family or a company. Tax 
on the capital ofa company, which 
is the other tax mentioned there, is 
left out from consideration as we are 
not concerned with such a tax for 
the present. The question is, whether 
the tax imposed under the Wealth 
Tax Act, 1957 is a tax on the capital 
value of the assets? The tax is impos- 
ed on the net wealth (Section 3) which 
means value of assets, an assessee 
holds on the valuation date (Section 4). 
The net wealth is arrived at by com- 
puting the value in the manner pro- 
vided in the Act and deducting there- 
from all debts and liabilities. The tax 
is one on the capital value of the total 
assets and though each asset is valued 
separately, the tax is assessed on the 
value of all the assets (except agricul- 
tural land) as a whole. It was, how- 
ever, said that the tax levied under 
the Act is different from the tax on the 
capital value of the assets as contem- 
plated by Entry 86 in List I for two 
reasons; (a) that it does not take in 
all the assets inasmuch.as it excludes 
agricultural land, and (b) that it com- 
putes net wealth by deducting the 
debts and liabilities of the assessee. 
The falacy in such an argument lies 
in the confusion between the basis of 
the tax and its incidence. The basis of 
the tax is the capital value of the as- 
sets except agricultural land. Agri- 
cultural land had to be excepted from 
the tax by reason of the restricted 
legislative power granted in respect 
of the subject-matter in Entry 86. The 
' power in respect of that subject- 
matter in its turn was restricted by 
a definite policy in distributing power 
under which the field of legislation in 
agriculture was left to the States as 
was also the case under the Govern- 
ment of India Act, 1935. The exclu- 
sion of agricultural land from Entry 86 
would not by itself, therefore, mean 
that the tax is not one, on the capital 
value of assets. In determining the 
Incidence, the legislature may as well 
take into account various factors such 
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as fairness to the assessee and tax 
the capital value of his net wealth by 


allowing deduction of his debts. That 
again would not change the character 
of the tax. Prof. Nicholas Kaldor, who 
is regarded as the person on whose re~ 
commendations in his Report on Indian 
Tax Reform,- 1956 the Wealth tax 
was imposed, himself thought that the 
tax fell under Entry 86 in List L His 
recommendation was that on the 
grounds of both equity and adminis- 
trative efficiency, the tax would be 
comprehensive, Le., extending to all 
forms of property, but that such a 
tax which would include agricultural 
land would necessitate a constitutional 
amendment. He would not have stated 
so. if he thought the tax, he was sug 
gesting did not fall under Entry 86 in 
List I.* According to Tanabe, the term 
“Net Wealth Tax” is a tax annually 
imposed on the net value of all assets 
less liabilities. Such a deduction dis- 
tinguishes the tax from property 
taxes, in that it is not directly on the 
property and unlike taxes, such as 
death duties and capital levy, it takes 
into consideration the taxable capacity 
of the assessee by deducting his debts 
and liabilities from the gross value 
of his assets. The tax, therefore, is on 
the person of the  assessee as 
against the property tax which is im- 
posed on the property itself directly.** 
In Sweden also, where the wealth tax 
has been a feature of the tax structure, 
taxable wealth is defined as the 
capital value of an assessee’s assets 
at the end of his income year to the ex- 
tent that that value exceeds the capital 
value of his debts.¢ The basis of the 
wealth tax thus is the capital value 
of the assets held by an assessee on 
the relevant valuation date. The fact 
that a particular tax excludes one or 
more of the assets or allows from its 
incidence certain deductions, such as 
debts and liabilities, pertain to the 
field of computation and not the basis 
of the tax which is the capital value 
of assets. Indeed, in all cases which 
have so far come up before this court 
or before the High Courts, it was never 


*Prof. Kaldor, Report on Indian 


‘Tax Reform, (1956), P. 26 


-**Richard M. Bird and Oliver 
Lidman, Readings on Taxation in De~ 
veloping Countries, P. 281 
+William Barnes World Tax Series 
Taxation in Sweden p. 617. 
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the contention of the Union of India 
that the Wealth Tax Act did not fall! 
under Entry 86 in List I. 


98. In (1969) 1 SCR 108 = 
(AIR 1969 SC 59) an order of assess- 
ment and penalty, and notices of de- 
mand for the recovery of the tax under 
the Act were challenged on three 
grounds: (i) that the tax was charge- 
able only on the accretion of wealth 
during the financial year ie. on the 
wealth which accrued during the 
accounting year, (ii) that it would not 
have been the intention of Parliament 
to charge the same assets or wealth 
year after year, and (iii) that since 
the “net wealth” as defined by the Act 
included non-agricultural lands and 
buildings and Entry 49 in List IT re- 
cord the power to impose tax on lands 
and buildings to the ‘States, the tax 
suffered from legislative incompetence. 
_ This Court rejected all the three con- 
tentions and held that Section 3 of the 
Act charged the capital value of neti 
wealth on the corresponding valuation 
date, and was not on accretion of 
wealth only during the accounting 
year and since the last valuation date 
ie., that it was not on accrual basis; 
that the Constitution did not contain 
any inhibition against the same subject 
matter being charged from year to 
year, that the tax was imposed under 
Entry 86 in List I, that it was not a 
tax directly on lands and buildings as 
it was on the capital value of the as- 
sets of an assessee on the valuation 
date and not onthe different com- 
ponents of those assets, that that be- 
ing so, it was a tax different from the 
one which could be imposed under 
Entry 49 of List Il, and therefore, 
there was no entrenchment on the 
States and Power to levy a tax on 
lands and buildings under that entry. 


99. Tt is true that counsel ap- 
pearing for the petitioner in that case 
accepted the position that the subject 
of the Wealth Tax Act fell within 
Entry 86 of List I because such a posi- 
tion was assumed in an earlier decision 
of this Court in Banarsi Das v. Wealth 
Tax Officer, 56 ITR 224 = (AIR 1965 
SC 1387) and therefore, confined his 
challenge to the ground of encroach- 
ment on States’ power under Entry 49 
of List I. But the following passage 
from the report at page 111 shows that 
the Court agreed with the position 
accepted by counsel and held that 
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the subject-matter of the Act fell 
under Entry 86 of List I: 


“Tax on lands and buildings fs 
directly imposed on lands and build- 
ings and bears a definite relation to it 
Tax on the capital value of assets bears 
no definite relation to Jands and build- 
ings which may form a component to 
the total assets of the assessee. 
legislation in exercise of power under 
Entry 86 of List I tax is contemplated 
to be levied on the value of the as- 
sets. For the purpose of levying tax 
under Entry 49 in List II the State 
legislature may adopt for determining 
the incidence of tax the annual or the 
capital value of the lands and build- 
ings. But the adoption of the annual or 
capital value of lands and buildings 
for determining tax liability will not 
in our judgment, make the fields of 
legislation under the two entries over- 
lapping.” ` 


In support of the view that the sub- 
ject matter of the Act fell under 
Entry 86 of List I and that there was 
no overlapping or conflict between 
such tax and the one under Entry 49 
of List II, the Court cited three deci- 
sions in which the High Courts of 
Kerala, Orissa and Mysore had also 
taken the same view. (See C. K. 
Mammad Keyi v. Wealth Tax Officer, 
44 ITR 277 = (AIR 1962 Ker 110), 
Narayanamurthy v. Commissioner of 
Wealth Tax, 56 ITR 298 = (AIR 1964 
Orissa 128) and Krishan Rao v. Third 
Wealth Tax Officer, ATR 1963 Mys 111. 


100. In (1970) 1 SCR 268 = 
(ATR 1970 SC 169), the same question 
was raised, though in reverse order. 
The challenge was to the Madras Ur- 
ban Land Tax Act 1966 by which a tax 
‘was imposed at the rate of 0.4% on the 
market value of urban land The 
Madras High Court upheld the legis- 
lative competence of the State Legis- 
lature to enact the Act. but held it to 


-be violative of Arts. 14 and 19 (1) (f). 


In the appeal to this Court against 
that judgment, the contention was 
that the impugned Act fell under en- 
try 86 of List I and not under entry 49 
of List I Ramaswami, J., who spoke 
for the Bench, which had on it both 
Shah, J. (as he then was) and Mitter, J., 
who were also parties to the earlier 
judgment, rejected the contention hold- 
ing that in pith and substance the im- 
pugned Act, in imposing the tax on 
urban land at a percentage of the mar~ 


By . 
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` ket value, fell within entry 49 and did 

not entrench upon the field of legisla- 
tion of entry 86, List L What is impor- 
tant for the present appeal is that he 
held that there was no conflict be- 
tween entry 86 of List I and entry 49 
‘of List II inasmuch as the basis of the 
tax under entry 86 would be the prin- 
ciple of aggregation and the tax would 
be imposed on the totality of the net 
capital value of all assets, while entry 
49 in List II contemplated a levy on 
‘Iands and buildings or both as units. 
He also held that in a tax levied under 
entry 49 in List II, the Madras Legis- 
lature, by the amplitude of power in 
that entry, was competent to levy it 
_on the capital value of lands and build- 
‘ings, but because that could also be 
done under entry 86 of List I in respect 
of non-agricultural lands, overlapping 
-would not for that reason alone arise. 
“The two taxes”, observed the learned 
Judge, “are entirely different in their 
basic concept and fall on different 
subject-matters”. The differentiation 
between the two powers thus lay in 
the aggregation being the basis of the 
‘tax under entry 86 of List I, which 
made the two taxes conceptually dif- 
ferent and distinguishable both in 
their incidence and the subject-matter 
of their burden. Both the legislatures 
can impose a tax on the capital value 
of the relevant property but they are, 
as held by the learned Judge, conce- 
-ptually different. In (1970) 1 SCR 388 
= (AIR 1970 SC 192) it was held that 
‘after S. C. Nawn’s case, (1969) 1 SCR 
108 = (AIR 1969 SC 59) where the 
respective ambits of entry 86 of List I 
and entry 49 of List II were explained, 
.it could no longer be questioned that 
‘the State Legislature, in that case of 
Gujarat, had power under entry 49 of 
List Il to levy a tax on the capital 
value of lands and buildings and sec- 
tion 99 of the Gujarat Municipalities 
_Act was therefore valid. 


i 101. (1971) 1 SCR 195 = (AIR 
1970 SC 999) challenged Parliament’s 
competence to pass the Gift Tax Act, 
XVIII of 1958, on the ground that en- 
‘try 49 read with entry 18 of List IT 
reserved the power to tax lands and 
buildings to the State legislatures and 
Parliament -could not, therefore, use 
its residuary power conferred by Arti- 
cle 248 and entry 97 of List L Hidaya- 
tullah, C. J., speaking for the Bench 
relied on Nawn’s case, (1969) 1 SCR 
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108 = (AIR 1969 SC 59) and drew, as 
was done in that decision, the 
differentiaton between a tax direct- 
ly on lands and buildings and a 
tax, conceptually different from such 
a tax, viz, on the gift or pro- 
perty which migbt in some cases 
include lands and buildings. “There 
is no tax upon lands and build- 
ings as units of taxation” he observed. 

Indeed, the lands and buildings are 
valued to find out the total amount of 
the gift and what is taxed is the gift. 
The value of the lands and buildings 
is only the measure of the value of 
the gift. A gift tax is thus not a tax 
on lands and buildings as such (which 
is tax resting upon the general owner- 
ship of land and building) but is a levy 
upon a particular time, which is trans- 
mission of title by gift. The two are 
not the same thing and the incidence 
of tax is not the same.” The validity 
of the Gift Tax Act was upheld on the 
ground that since none of the three 
lists enumerated such a tax, there was 
no question of Parliament having en- 
trenched upon the State’s Power under 
entries 18 and 49 of List I. The Act 
was held to have been enacted under 
the residuary power vested in Parlia- 
gee Art. 248 read with entry 97 


102. The aforesaid analysis of 
the three decisions clearly demonstra- 
tes that the discussion therein over the 
ambits of the Centre’s power under en- 
try 86 of List I and States’ power under 
entry 49in List I was neither obiter 
nor was it on any assumption, and that 
in deciding upon the ambit of the res- 
pective powers, the court made a dis- 
tinction between a tax directly upon 
Tands and buildings as units by rea- 
son of ownership in such lands and 
buildings (which would fall under en- 
try 49 of List I) and a tax on the 
capital value of the total assets barr- 
ing agricultural land which would fall 
under entry 86 of List I, which, in the 
words of Ramaswami, J., in the case of 
the Madras Urban Land Tax Act, (1970) 
1 SCR 268 = (ATR 1970 SC 169) was 
conceptually different by reason of its 
characteristic of aggregation as held in 
Nawn’s case, (1969) 1 SCR 108 = (AIR 
1969 SC 59) and different in its sub- 
ject-matter as well as incidence. In alf 
the three cases, the question directly 
arose on account of the nature of the 
challenge involved in each of them as 
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to the scope of power under entry 86 


` of List I in the first case, under entry 


49 of List II in the second case and 
under entry 49 read with entries 18 of 
List 1I and 97 of List I in the third 
case. The Wealth-Tax Act, 1957 has 
thus heen clearly held to fall under 
Art. 246- (i) read with entries 97, 86 of 
List Ibothin Nawn’s case andin the 
case ofthe Madras Urban Land Tax 
Act, 1966 where, as already stated, the 
contention was that Act did not fall 
under entry 49 of List II but under 
entry 86 of List I. The enunciation of 
the concept of aggregation in Nawn’s 
case, and that of conceptual difference 
fin the Madras Urban Land Tax Act’s 
case and both adopted in the case of 
Gift Tax Act (for the purpose of delin- 
eating the respective powers of the 
centre and the States have decisively 
brought the Wealth Tax to fall under 
entry 86 of List L 


103. Such being the position, -a 
valid tax on the capital value of assets 
including agricultural land cannot be 
imposed under the power under Arti- 
cle 246 (i) read with entry 86 in List 
I as entry 86 in List I,’ which is the 
only entry authorising such tax, res- 
tricts in express terms the power to 
impose a tax on the capital value of 
assets, exclusive of agricultural land, 
of individuals and companies. 


' 104. It is true that these en- 
fries enumeratio simplex of broad 
categories. A catena of cases have 
laid down that they should be constru- 
ed in a liberal spirit so as to include 
within each of them all that is subsi- 
diary and incidental to the power 
thereunder enumerated. But an inter- 
pretation of the content and scope of 
such power, however liberal, cannot 
be adopted to include within it any- 


thing which the entry isin positive - 


terms excludes or restricts. Therefore 
when entry 86 was framed, its restric- 
tive terms made it clear that though 
Parliament would have the power to 
impose a tax on the capital value of 
assets, that power was circumscribed so 
as not to include in the chargeable as- 
sets agricultural land. . 


105. The reason for such ex- 
clusion is to be found in the three lists 
themselves and the scheme of distribu- 
tion of fields of legislation and taxa- 
tion therein. A perusal of the lists indi- 
gates that the entire subject of agri- 
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culture, including subjects even re- 
motely allied. to it, has been left to 
the States. Thus, entries 82, 86, 87 and 
88 in List I dealing with taxes on 
income, on capital value of assets, esta- 
tes and succession duties, all uniform- 
ly exclude agricultural land. Likewise, 
entries 6 and 7 in List DJ dealing with 
transfer of property and contracts ex- 
clude from their fields of operation 
agricultural land. On the other hand, 
entry 41 in list dealing with custody, 
Management and disposal of evacuee 
property expressly includes agricultu- 
ral land. That is for the obvious rea- 
son that, involving as it does Indo- 

Pakistan relations, such a subject could 
not be exclusively to the individual 
States. Entries 14, 18, 28, 30, 45, 46, 
47,48 and 49 in List IT, which deal with 
agriculture and agricultural land, 
directly or even incidentally, leave 
power relating to them to the States. 
Thus, tax on agricultural income is 
left to the States and cannot, therefore, 
be included in any Income—tax Act 
enacted by Parliament under entry 82 
of List I, by reason of exclusion from 
that entry of agricultural income al- 
though such an Act is on the totality 
of the assessee’s world income, and its 
inclusion in entry 46 of List I. A 
similar result! is achieved in the matter 
of a tax on capital value of assets under 
entry 86 of List I by the exclusion of 
agricultural land therefrom and its in- 
clusion in entry 49 of List Il. It is now 


-fairly well settled that under entry 49 
- of list II a State legislature can levy 


a tax on lands, including agricultural 
land, on the basis of their capital value. 
Agricultural lands are likewise ex- 
cluded in the matter of estate and suc- 
cession duties from the purview of 
Parliament's power. Under entries 47 
and 48 of List II, the power to impose 
those duties in respect of agricultural 
land has been entrusted to the States. 
The reason for excluding agricultural 
land from entry 6 of List I is, there- 
fore, clear, viz. that under the scheme 
of distribution of powers underlying 
the three lists, agriculture with all its 
subsidiary and - incidental aspects in- 
cluding taxation has ‘been left to be 
dealt with by the States. That was also 
done in the 1935 Act, for, entries 54, 
55, 56 and 56A of List I there exclud- 
ed agricultural. land from the purview 
of income-tax, tax on the capital 
value of assets, duties in respect 
of succession to property and estate 
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duty leviable thereunder by the Fede- 
ral Legislature and entries 41, 42, 43 
and 43A in List II had allotted that 
power to the Provincial Legislatures 
so far as agricultural’ land was con- 
cerned. It is clear that the Constitu- 
tion has bodily taken and adopted that 
very principle of distribution while 
framing the Lists. 

106. If the above analysis is 
correct and the power to levy a tax on 
the capital value of agricultural land 
is not to be found in Art. 246 (i) read 
with entry 86 of List I by reason of 
exclusion therefrom of agricultural 
land, the question is, where else is 
that power located, if at all it is vest- 
ed in Parliament. 

107. On that question, counsel 
tor the Union urged two con- 
tentions. The first was that it is inde- 
pendently located in Art. 248 read 
with entry 97 of List I. The second was 

that Article is clearly akin to S. 91 of 
- the British North America Act, 1867, 
and confers residuary powers on Par- 
‘iament with respect to any matter not 


dealt with in List IL or List I. The 


argument, therefore, was that if a mat- 
ter is not in either of these two Lists, 
it must necessarily be held to be with 
Parliament. Obviously, it cannot be 
found in List II as that List contains no 
entry dealing with taxes. Therefore, 
once it is found that there is no such 
‘power in List I, it must necessarily be 
with Parliament. Since the power to 


tax on the capital value of all assets in- 


cluding agricultural land is neither in 
entry 49 of List II nor in entry 86 of 
List I, the power falls within the re- 
siduary power independently . granted 
under Art. 248 (2). Mr. Setalvad con- 
ceded that Nawn's case (1969) 1 SCR 
108 = (ATR 1969 SC 59) and the two 
cases following it had been correctly 
decided in so far as they held that the 
Wealth Tax Act, as passed in 1957, 
fell under entry 86 of List I. But he 
urged that since a tax on the capital 
, value of assets including agricultural 
land cannot fall under that entry and 
‘the States obviously have no power to 
‘impose such a tax on the total assets 
of a person under entry 49 of List IT 
or any other entry in that List, the 
amending Act must fall under Art. 248 
(2) and/or entry 97 of List I. Counsel 
` for the respondent refuted the correct- 
ness of both the contentions and argu- 
ed (a) that the power to impose a tax 
on the capital value of agricultural 
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land is reserved in entry 49 in List I, 
(b) that the power to impose a tax on 
the capital value of assets held by a 
person has been enumerated, mention- 
ed and dealt with in entry 86 of List I, 
which in doing so expressly excludes 
agricultiral land from its ambit, and 
that being so, Art. 248 (2) providing 
residuary power cannot be construed 
to confer a power which, though con- 
ferred under a specific entry, has been 
deliberately, under the scheme of dis- 


‘tribution of powers, excluded, and (c) 


that entry 8f of List I lays down a 
restriction, which restriction prevents 
imposition of such a tax including 
that on agricultural land under any 
other entry including entry 97 of List L 

108. Article 248 by its first 
clause confers on Parliament exclusive’ 
power to make a law with respect to 
any matter not enumerated in List IH 
or List II and by its second clause in- 
cludes in such power the . power of 


. imposing a tax not mentioned in either | 


of those lists. Entry 97in List I which 
sets out the field of legislation and 
taxation under Art. 248 reads as fol- 
ows: 

“Any other matter not enumerati- 
ed in List II or Uist OI including any 
tax not mentioned in either ‘of those 


. The argument was that the amending 


Act which deleted the exclusion of 
agricultural land and thereby included 
such. property within the sweep of the 
wealth-tax is competent by reason of 
the fact that the power to impose tax 
on the capital value of all assets in- 


` cluding agricultural land is neither to 


be found in entry 86 of List I, nor in 
entry 49 of List II, nor in List IM, and 
therefore, it falls in entry 97 of List I 
by reason of the residuary power con- 
ferred on Parliament by Art. 248 (2). 


109. Such a contention in. our 
opinion is not acceptable. As held in 
Nawn’s case, (1959) 1 SCR 108 = (AIR 
1969 SC 59) and the two cases follow- 
ing it, the subject-matter relating to 
atax onthe aggregate capital value of 
all the assets of an assessee is located 
in entry 36 of List I and granted to 
Parliament. But, while doing so, the 
framers of the Constitution, presuma- 
bly on the ground that the entire sub- 
ject of agriculture had, on their scheme 
of distribution of power, been allotted 
to State Legislatures, excluded from 
the ambit ofthe power under entry 86 
of List | the power to tax on the capi- 
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tal value of agricultural land. Consti- 
tution makers may, as a matter of prin- 
ciple or policy, while dealing with or 
granting power, do so in a qualified 
or restricted manner. There is no war- 
rant for saying that there must be 
found vested in one single authority 


- an absolute power to legislate wholly 


with respect to a given subject, (Lefray, 
Canadian Federal System (1913 ed.) 
p. 97). Indeed, there are several entries 
in List I such as entries 9, 52, 53, 54, 
62, 64 and 80, which confer on Parlia- 
ment restricted power, either because 
the topics they deal with are distribut- 
ed between the Central Legislature 
and the State Legislatures or because 
it was thought proper to confer power 
with restrictions. Thus, entry 9 of List 
I, which deals with the head of pre- 
ventive detention, confers power to 


‘make a lawon that subject only on the 


grounds ofdefence, foreign affairs or 
the security of India, and entry 3 in List 
III for reasons connected with the secu- 
rity of aState, maintenance of order or 
maintenance of supplies and services 
essential to the community. The power 
to make a law authorising preventive 
detention is thus restricted to the six 
reasons set out in the two entries and 
not for any other reason. The power 
having been so dealt with, it is impos- 
sible to say that matter of preventive 
detention is not enumerated or that 
which is excluded therefrom was in- 
tended to or must fall under a provision 
or an entry dealing with residuary 
power. If counsel for the Union were 
to be right, the Union can claim the 
power to make a law for preventive de- 
tention on groundsother than those 
specified in the two entries on the 
ground that it has residuary power 


to do. so under Article 248 and 
entry 97, List I. If that were so, 
there was no point at all in 


prescribing the reasons in the two 
entries on which such a law can be 
enacted by Parliament. The object of 
providing residuary power was to con- 
fer power only in respect of a matter 
which was not foreseen or contemplat- 
ed then and which by reason of chang~ 
ed circumstances has arisen and which 
could not therefore be dealt with when 
the Lists were framed. To accept 
the interpretation suggested by coun- 
sel for the Union would mean that 
though the framers of the Constitution 


deliberately omitted the power with 
reference to agricultural land while 
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granting it in respect of the rest of the 
properties, they at the same time 
nullified that exclusion by provid- 
ing power for it in the residuary pro- 
vision. Such a contention cannot be ac- 
cepted for the reason that no such in- 
tention can legitimately be attributed 
to the Constitution-makers, who clear- 
ly had in their minds a scheme of dis- 
tribution of powers, under which the 
subject of agriculture including the 
power of taxation on agricultural land, 
both on income and on corpus, was 
handed over to the States. 

110. Such an interpretation on 
Art. 248 and entry 97 in List I finds 
support in at least two precedents. In 
1940 FCR 188 = (AIR 1941 FC 47) the 
attack on the validity of the Madras 
Agriculturists Relief Act, 1938 on the 
ground that it fell under the residu- 
ary power provided in Sec. 104 of the 
Government of India Act, 1935 and 
not under List II or List IH of 
the Seventh Schedule to that Act, 
and that therefore, the Act suffered 
from lack of: competence of the State 
Legislature, was turned down. Sulai- 
man, J., at page 212 of the report ob- 
served: 

“But resort to that residuary power 
should be the very last refuge. It is 
only when all the categories in the 
three lists are absolutely exhausted 
that one can think of falling back up- 


on a nondescript.” (emphasis suppli- 
ed).” 
111. It is true that the Federal 


Court there was dealing with S. 104 
of the 1935 Constitution Act under 
which the Governor-General was au- 
thorised to empower either the Fede- 
ral or a Provincial Legislature to enact 
a law with respect to any matter not 
enumerated. in any of the lists, includ- 
ing a tax not mentioned in any such 
list, and not with a provision such as 
Art. 248 or entry 97 in List I. But the 
only difference between the two is that 
instead of the residuary power being 
in the Governor-General, the Constitu- 
tion has vested it in Parliament. The 
two provisions are similar and bear 
the same interpretation especially as 
the language of Art. 248 closely fol- 
lows that of Sec. 104 of the 1935 Act. 

112. In (1971) 1 SCR 195 = 
(AIR 1970 SC 999), Hidayatullah, C. J. 
dealing specifically with entry 97 in 
List I, because of his conclusion that 
the Gift Tax Act, 1958 fell under the 
residuary field of legislature under 
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that entry, analysed first the scheme 
iof distribution of power under Arts. 
145, 246 and 248, then the impact of 
‘the three lists on such distribution. 
Dealing with Art. 248 and entry 97 in 


List I, he construed them at pp. 197 


‘and 198 of the report as follows: 
“Then there is the declaration in 
‘Art. 248 of the residuary powers of 


legislation. Parliament has exclusive ` 


power to make any law in respect to 
any matter not enumerated in the 
‘Concurrent List or State List and this 
power includes the power of making 
any law imposing a tax not mention- 
ed in either of those lists. For this 
purpose, and to avoid any doubts, an 
entry has also been included in the 
. Union List to the following effect...... n 
” 113. He then set out the entry 
And observed: 
“The entries must of course receive 
a large and liberal interpretation be- 
cause the few words of the entry are 
‘intended to confer vast and plenary 
powers. If, however, no entry in any 
‘of the three lists covers it, then it must 
be regarded as a matter not enumerat- 
‘ed in any of the three lists. Then it 
belongs exclusively to Parliament 
' under entry 97 of the Union List as a 
‘ topic of Legislation.” 


It will be noticed that- the learned 


_ Chief Justice mentioned all the three 
lists in this passage while describing 


the scope of the residuary power of. 


Parliament although both Art. 248 and 
entry ‘97 in List I refer to only Lists 
‘If and Ii. o 
© IA The Constitution by 
' Art. 246 (1) has had already granted 
exclusive. power of legislation. and 
taxation to Parliament in matters set 
out in entries 1 to 96 in List L Any State 
law entrenching in its pith and sub- 
stance upon a Parliamentary Act would 
be invalid. Having so provided in 
respect of List J, the only mat- 
ters left for legislation would: be 
those in Lists IT and DI and 
such of ‘the matters not to be 


- . found in those two lists. The last, there- 


fore; could only be the residuary mat- 
“ters in respect of which exclusive 
power had to be granted to Parliament. 
. This must mean that a field of legis- 
, lation not dealt with in any of the 
three lists only could be the subjfect~ 
‘ matter of residuary power under Arti- 
: ele 248. Such a construction of Arti- 
cle 248 is in consonance with the con- 
struction given by the Federal Court 


to S. 104 of the Government of India 
Act, 1935, following which Art. 248 
was framed and also with the words 
of entry 97 in List I. The words in that 
entry, viz, “any other matter not 
enumerated in List II or List IIT’ must 
mean any matter not being in the en-. 
tries preceding it, that is, entries 1 to 
96 in List I and any matter not enume- 
rated in List II and List II. The resi- - 
duary power declared by Art. 248, and 
of which the field is defined in entry 
97 of List I, must, therefore, be the 
power in respect of a field or category 
of legislation not to be found in any 
one of the three Lists. Taxes such as 
the gift tax, the expenditure tax and 
the Annuity deposit scheme are mat- 


‘ters which are not to be found in any 


of the three lists, and therefore, enact- 
ments in regard to them would fall, 
without doubt, under Art. 248 read 
with entry 97 of List L i 


115. But, can it be said that a 
tax on the capital value of assets in- 
eluding agricultural land is one such 
tax, not mentioned in any of the three 
lists, and therefore, falls under entry _ 
97 of List I? When counsel for the 
Union opened his case, his contention 
was that since entry 86 in List I ex- 
cluded agricultural Jand therefrom, 
that field of legislation and tax must 
be said to be one not enumérated and 
not mentioned in that list and being a 
tax on aggregation, conceptually ditf-. 
ferent from one which can .be levied 
by the States under entry 49 in List 
QO, it is not also enumerated in List I, 
and therefore, that part of it must be 
said to fall under the residuary entry 97. 


116. The answer to that -con- 
tention depends on the interpretation 
which entry 86 in List I bears. In a 
distributive system of power, when- 
ever a question arises whether a sta- 
tute is within the power of the appro- 
priate legislature, regard must be had 
to its substance rather than its form. 
Once it is found that there is power, 
it can be used by the Federal Legisla- 
ture in as plenary a manner as if it is 
a power in a unitary system, subject 
of course to the express limita- 
tions in the Constitution and to 
the necessary freedom -of the Sta- 
tes to exercise without interfer- 
ence the powers reserved to them. 
(cf. King v. Bartar, 6 CDR 41 at p. 42) 
As stated earlier, constitution-makers, 
while distributing powers, may grant 
a particular power either absolutely 





1972 


In the latter case, though the power 


canbe acted upon in as plenary a way. 


as possible, it can be exercised. subject 
to restrictions imposed in regard to it. 
(cf Att. Gen. for the Dominion of Ca- 
nada v. Att. Gen. for the Province of 
- Alberta, 1916 AC 588 at p. 595). The 
fact that a power is conferred not in 
Its entirety, but with a restriction up- 


on it, cannot mean that the subject-. 


matter in respect of it has not been 
dealt with, and therefore, falls under 
the provision dealing with the resi- 
duary matters. If the decision in 
Nawn’s case, (1969) 1 SCR 108 = (AIR 
1969 SC 59) and the two decisions fol- 
lowing it, were to. be adhered to as 
having been correctly decided, the tax 
on the capital value of assets of an 
assessee excluding that of agricultural 
land falls.under entry 86 in List I. In 
that view, Parliament must be said to 
have enacted the Wealth Tax Act, 1957 
in exercise of its exclusive power under 
Art. 246 (i) read with that entry. : 


117. It is possible then to say 
that by deleting the exclusion of agri- 
cultural land by S. 24 of the Finance 
Act, 1969 and thereby including agri- 
cultural land within the purview of 
S. 3 of the amended Act, the Act ceas- 
ed to be the Act passed under entry 86 
of List. I or that it acquired a charac- 


ter different than it had, so that it 


ceased to fall under Art. 246 (i) read 
with entry 96 of List The answer has 
to be in the negative. The reason is 
that, as held is Nawn’s case, (1969) 1 
SCR 108==(AIR 1969 SC 59) the Act was 
enacted in pursuance of and under en- 
try 86 of List I, it being an Act levy- 
ing a tax on the aggregate capital value 
of all the assets of an assessee barring 
agricultural land. It was, therefore, 
passed under Art. 246 (i) on‘a matter 


enumerated in List I in respect of. 


which Parliament had exclusive power- 
In deciding the question as to the pro- 
vision under which it was enacted, the 
distinction between the subject matter 
of the Act and the scope of power in 
respect of it has to be observed. The 
capital value of the total assets; its 
scope . or field of operation is the capi- 
tal value of all the assets excluding 
agricultural land. It is impossible to 
say that the exclusion of Agricultural 
land in the entry splits the matter in- 
to two matters, the permissible and the 
excluded. The matter is one, viz, the 
capital value of all assets except that 
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or with qualifications or restrictions. - 


the power Inrelation to itis restrict- ` 
ed by the exclusion therefrom of one 
kind of asset. Consequently, it is im- 
possible to say that there are two mat- 
ters, one permissible under entry 86 
in List I and the other not enumerat- 
ed anywhere else and therefore fall- 
ing under Art. 248 and/or entry 97 in 
that List. If it were so, as contended, 
the restriction in entry 86 in regard to 
agricultural land had no meaning. 
Such a contention would mean that 
though the draftsman excluded agri- 
cultural land from entry 86 of List L 
his intention was to nullify that ex- 
clusion by including that exclusion in 
the same breath in the residuary field 
in Art. 248 and entry 97. 


118. But, it was said that if the 
interpretation of entries 86 and 97 in 
List I, we command, were to be true, 
it would mean that neither Parlia- 
ment nor the State ` Legislatures can 
ever levy wealth-tax on the capital 
value of all the assets including agri- 
cultural land held by an assessee. It 
fs true that under entry 86 of List I 
Parliament cannot include agricultural 
Tand within the purview of the tax 
imposed under that entry. Nor can a 
State Legislature impose such a tax 
under entry 49 in List IL This does 
not mean that a tax on the capital value 
‘of agricultural land cannot at all be 
Imposed. Such a power is contained in 
entry 49, List If. But there is nothing 
surprising in such a consequence, for, 
even iń the matter of. income-tax, nei- 
ther of them can impose that tax on 
the entire income of an assessee. Par- 
Hament cannot do so because of the 
restriction in entry 82 in List I; the 
States cannot impose such a tax as 
their power is restricted to agricultural 
fncome only under entry 46 in List IL 
That is also the. case in the matter of 
succession and estate duties. The power 
of both the Legislatures to make a law 
or impose a tax on any one of the mat- 
ters in those entries is restricted, though 
within the field allocated to each of 
them, each had a plenary power. The 
restriction to such a power may, as al- 
ready stated, be on account of distribu- 
tion of power in respect of the parti- 
cular field of legislation between the 
Union and the State Legislatures or be~ 
cause the topic or field of legislation 
fs itself hedged by conditions for rea- 
sons of policy. But that does not mean 
that the excluded or the restricted 
field in respect of which either both 
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the Legislatures have no power or one 
or the other has no power, canbe said 
to fall under the provision providing 
residuary power. Once a topic or a 
field of legislation is enumerated and 
dealt with in any one of the entries in 
one of the Lists, whether the topic is 
in its entirety or restricted, there is no 
question of the residuary provision 
being resorted to on the ground that 
it operates on the remainder. Such a 
construction would either nullify the 
intention to confer power only on the 
partial field of the topic of legislation 
in question or set at naught the deli- 


cate system of distribution of power ` 


effected through the three elaborate- 
ly worded Lists. 


. 119. Counsel for the Union in 
his opening address had argued the ap- 
peal on the footing that the impugned 
amending Act was no encroachment on 
the field reserved to the States. under 
Entry 49 of List I, as the nature of 
the tax is such that it could not be 
levied by any law passed under that 
entry. His argument then was that 
the tax fell squarely within the power 
of Parliament by the combined effect 
of entry 86 in list I and the residuary 
power in Art. 248 (2) and entry 97 List 
L In his reply, however, he enlarged 
his argument and urged that once it 
was found that the impugned Act did 
- not entrench on entry 49 in List I, 
Parliament could impose it indepen- 
dently of Entry 86 in List I under 
Article 248. The argument was that 
Art. 248 conferted an independent and 
distinct power on Parliament in all 
matters not enumerated in Lists II and 
Tl: Since List II did not deal with 
taxes, the only question was whether 
the impugned tax fell under any entry 
in the State List. The contention was 
that Art. 248 was in pari materia with 
S. 91 of the British North America Act, 
1867, and therefore, the proper inquiry, 
as under that Act, would be whether 
the impugned tax fell under List I 
and that if it did not, the power must 
necessarily be held to reside in Parlia- 
ment. In support of . this contention 
he emphasised the words, "Parliament 
has exclusive power to make any law 
with respect to any matter not enu- 
merated in the Concurrent List or 
State List”, in Article 248 and argued 
that List III not containing any entry 
with respect to any tax, only List II 
was relevant. Therefore, in dealing 
with a question such as the one before 
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us, the proper inquiry would be whe- 
ther the impugned tax entrenched up- 
on entry 49 in List, II, that being the 
only relevant . entry, and if it were 
found that it did not, the power must 
be said to reside in Parliament, in other 
words, that which is not in List II must 
be said to be with Parliament. On the 
assumption that Art. 248 was in part 
materia with the first part of S. 91 of 
the Canadian Constitution Act, he reli- 
ed on certain passages from Lefray’s 
Canada’s Federal System (1913 ed) at 
p. 120 on Russel v. The Queen, (1882) 
7 AC 829 at p. 836 and the observa- 
tions made by the Federal Court in 
connection with that Constitution in 
1940 FCR 188 = (AIR 1941 FC 47} 
He next argued that entry 49 of List 
I gave power to the States to impose 
a tax on lands and buildings; that 
power was to impose a tax directly on 
lands and buildings as units of taxa- 
tion by reason of the ownership of an 
assessee in such lands and buildings. 
Such a tax would be different in 
concept, subject matter and incidence 
from the impugned tax which was one 
on the capital value of the totality of 
assets of an assessee as held in Nawn’s 
case. (1969) 1 SCR.108 = (AIR 1969 
SC 59). Consequently, such a tax, which 
the States could not levy under entry 
49 in List II, cannot be said to entrench 
on that power. That being so, the 
power to levy the impugned tax, in- 
cluding on agricultural land, must be 
held to be under Art. 248. 

120 The question is; does the 
Canadian Constitution Act furnish an 
apposite analogy and can the deci- 
sions on the interpretation of Ss. 91 
and 92 of that Act be relied on for the 
purpose of interpreting the scheme of 
distribution of legislative power in our 
Constitution? 

121. The structure of S, 91 of 
the Canada Act falls into four parts. 


The first is the initial -part which 
says that Parliament shall have 
power to make laws “for the 


Peace, Order and good Government of 
Canada” in relation to all matters not 
coming within the classes of subjects 
assigned exclusively to the Provincial 
Legislatures. Lord Watson speaking for 
the Privy Council in 1896 AC 348 
thought that the power contained in 
this part was supplementary to the 
powers contained in the next part 
which sets out twenty-nine classes or 
heads of subjects. The theory of the 
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first part supplementing the power on 
the enumerated subjects did not, how- 


ever, commend itself to Lord Birken- 
head in Canadian Pacific Wine Co. Ltd. 
v. Tuley, (1921) 2 AC 417=(AIR 1921 
PC 179) and to Lord Atkin in Propriet- 
ary Articles Trade Association v. Att. 
Gen. for Canada, 1931 AC 310 -where 
both of them held in categorical words 
that it was the first part of the section 
which conferred power on Parliament 
and that the enumerated subjects in 


the second part merely illustrated that ` 


certain subjects fell under the general 
description viz ‘Peace, Order and good 
Government of Canada”. The second 
part contains the declaration of the 
exclusive power of Parliament in res- 
pect of the classes of subjects there 
enumerated. This declaration, however, 
in no way affects the generality of 
power initially assigned to Parliament, 
or its exclusive power to make laws 
for peace, order and good govern- 
ment. The third part enumerates 
twenty-nine classes or 
subjects. The fourth part is con- 
tained in the last paragraph which 
again contains a declaration that any 
matter coming within any class of sub- 
jects enumerated in this section shall 
not be deemed to come within the class 
of matters of a local or private nature 
comprised in the enumerated classes of 
subjects assigned exclusively to the 
Provincial Legislature in S. 92. The 
result is that if a matter falls within 
any of the twenty nine heads enume- 
rated in the third part of the section, 
it is deemed not to fall within any class 
of matter . assigned: to the Provincial 
Legislatures. The power assigned to 
the’ Dominion in the initial part of 
S. 91 viz., with respect to matters con- 
cerning peace, order and good govern- 
ment and head 16 in sec. 92. viz., “gen- 
erally all matters of a merely local or 
private nature in the Province” clear- 
ly show that the distributive system 
in the Canada Act is what ‘has been 
termed “interlacing” and not disjunc- 
tive, where the two would have inde- 
pendent powers assigned respectively 
to them as in our. Constitution. Such 
an interlacing is further seen from 
head 29 in the enumerated subjects in 
S. 91 by which power is given to the 
Dominion in respect of such subjects 
as are expressly excepted in the enu- 
meration of the classes of subjects 
assigned exclusively to the. Provincial, 
Legislatures. 


‘heads of- 


Union of India v. H. S. Dhillon (Shelat J.) [Prs, 121-122] S. C. 1095 


122. It was on the basis of such 


.a peculiar scheme of distribution of 


powers that in (1882) 7 AC 829 the 
Privy Council, following its earlier 
decision in (1881) 7 AC 96 stated that 
whenever a question arose with regard 


-to the respective powers of the legis- 


latures of the Dominion and the Pro- 
vinces, the first question to be deter- 
mined would be whether the statute in 
question fell within any of the classes 
of subjects enumerated in S. 92. If it 
did then only the further question 
would arise whether the subject of 
the Act did not fall within one of the 
enumerated subjects in S. 91 and so 
did not still belong to the Dominion 
Parliament. But if the Act did not fall 
within any of the classes of subjects 
assigned exclusively to the Provinces 


‘by S. 92, no further question would 


remain, and the Act would fall within 
the general words of the first part of 
S. 91 Since then the Privy Council 
have, on several occasions, while con- 
struing Ss. 91 and 92, made shifts in 
emphasis. But amidst all the varia- 
tions there emerges a code of interpre- 
tation crystallized into four proposi- 
tions as summarised by Lord Tomlin 
in 1930 AC 111. These were approved 
in re Regulation and Control of Aero- 


-Nautics in Canada, 1932 AC 54. In re 


Silver Bros. Ltd. 1932 AC 514 and 
finally, in Canadian Pacific Railway 
Co. v. Att. Gen. for British Columbia, 
1950 AC 122 and therefore, can fair- 
ly be said to be-well settled principles 
of interpretation of these two sections. 
These are: 


(1) The legislation of the Parlia- 
ment, so long as. it strictly relates * to 
subjects expressly enumerated in sec- 
tion 91, is of paramount authority, even 
though it trenches upon matters assign- 
= to the Provincial Legislatures by 

. 92. 


(2) The General power of legisla- 
tion conferred on the Parliament by 
S. 91 in supplement of the power to 
legislate upon the subjects expressly 
enumerated must be strictly confined 
to such matters as are unquestionably 
of national interest and importance. 


(3) It is within Parliament’s com- 
petence to provide for matters which, 
though otherwise within the compe- 
tence of Provincial legislatures, are 
necessarily incidental to effective legis- 
lation by it upon one of the enumera~ 
ted subjects in S. 91; and 
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. (4) There can be a domain in 
which Provincial and Dominion legis- 
lation -may overlap, that is to say, 
where there is overlapping between 
‘ classes of subjects or heads of legis- 
| lative power, in which case neither 
legislation would be ultra vires if the 
field is clear, but if the field is not 
clear and the two legislations meet, the 
Dominion legislation must prevail 
(Varcoe, F.P., The Distribution of 
Legislative Power in Canada (1954 ed) 
pp. 73-78). . 

Providing such a distribution of 
powers in general: terms had a twofold 
object, (a) to avoid inflexibility, which 
it was apprehended, elaborate lists 


might result in and (b) not to have’ 


any power reserved or withheld. The 
clear objective, while framing the 
Constitution Act, was to model it on 
the lines of the British Constitution 

` with Parliamentary supremacy as one 
' of its principal features, and therefore, 
to leave no power uncovered by sec- 
tions 91 and 92. The preamble of the 
Act itself declares that its object was 
to give to Canada “a Constitution simi~ 
Jar in principle to that of the United 
Kingdom”. That and the peculiar lan- 
guage inSs.91 and 92 led the Privy 
Council in 1912 AC 571 to observe 
that the powers distributed between the 
Dominion on the one hand, and the 
Provinces, on the other, covered the 
whole area of self government within 
the whole area of Canada and that it 


“would be subversive of the whole. 


scheme and policy of the Act to assume 


that any part of internal self govern- ` 


ment is withheld from Canada”. “As 
Lefray observes: (at, p. 95). i 

“The scheme of our Federation Act 
was to have not reserved power; but 
that there should be, in Canada, the 
same kind of legislative power as there 
isin the British Parliament, so far as 
that was consistent with the con- 
federation of the provinces and our 
position as a Dominion within the Em- 
pire ” 


Since the British Parliament was the 
model, pre-eminence was firstly 
given to the laws made by Parliament, 
and secondly, provision was made that 
all powers not expressly assigned to 
' provincial ‘legislatures. were to -be 
. treated as vested in Parliament. (Valin 
v. Langlois, 1879-5 AC 115). 
. 123. It is thus clear that there 
is no similarity either inthe content or 
the scheme between the distributive 


. expressions such ag 


A.L B. 


system inthe Canadian Act and that in 
our Constitution. There is no declara- 
tion in general and unspecified terms 
in our Constitution as there is in the 
first part of S. 91, nor is there the 
interlacing of powers brought about by 
“for the Peace, 


Order and good Government of 
Canada” and “in relation to al 
Matters not coming within the 


Classes of Subjects by this Act 
assigned exclusively to the Legis- 
latures ‘of the Provinces” as in 
S. 91. The powers of the Union ‘Legis- 
lature and the State Legislatures under 
Art. 246 and the field of legislation 
delineated in the three’ Lists are well 
defined in elaborate. and precise terms 
and are disjunctive and independent. 
The State Legislatures are not the de- 
Tegates of nor do they derive their 
powers from the Union Legislatures 
and enjoy within their fields of legisla- 
tion planery powers including the 
power to legislate on all matters in- 
cidental and subsidiary to the matters 
assigned to them. The question of 
pre-eminence of Parliamentary legis- 
lation by reason of the non obstante 
clause in Article 246 arises only where 
there is overlapping of jurisdictions or 
the law in question is in respect of any 
of the matters in List I. -For the. 
rest; the power of. the States 
is as exclusive in their field as 
it is of Parliament. within its allotted 
field. The contention ‘that the first 
part of Section 91 of the Canadian Act 
is analogous to Article. 248 and its 
second part to Article 246 (1) and 
therefore, decisions on Section 91 and 
Section 92 of that act apply for the 
purposes of construing the distribution 
of powers in our Constitution is un- 
acceptable. 


‘124. Tt is true that In 1940 
FCR 188 = (AIR 1941 FC 47) Gwyer, . 
C. J. at p. 200 of the report did speak 
of the Canadian Act as containing an- 
alogous provisions and of the British . 
Parliament having those provisions in 
mind when it enacted Section 100 of 
the Government of India, Act 1935. 
But it is clear from context that 
those observations were made in con- 
nection with overlapping of legislative 
powers and the pre-eminence of the 
Central law in that contingency, and 


-not in relation to the distributive 


schemes in the two Acts. That deci- 
sion. therefore, is no authority for 
the proposition that there is any ana~ 
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logy between Section 100 of the 1935 
Act and Section 91 and Section 92 of 
the Canadian Act 1867. Indeed, at page 
200 of the report, the learned Chief 
Justice talked of “the two lists of 


mutually exclusive powers” as con-- 


trasted with the Canadian “interlac- 
ing” of powers. That was because 
none of the parties concerned with the 
enactment of the 1935 Act had expres- 
sed any desire, as was the case with 
the Canadian Act, to have a “Consti- 
tution similarin principle to that of the 
United Kingdom”. ‘The speech of Sir 
Samual Hoars, who piloted the Con- 
stitution Bill of 1935 in the Parliament 
on the draft section corresponding to 
5. 104 clearly shows that there was 
acute controversy amongst the parties 
in India regarding the distribution of 
legislative powers. It was because of 
that controversy that three Lists had 
to be made “each as exhaustive as we 
could make it, so exhaustive, as to 
fleave little or nothing for the residuary 
field”, and therefore, “all that is like- 
fy to go into the residuary field are 
perhaps some quite unknown spheres 
of activity that neither my Hon. Friend 
nor I can contemplate at the mo~ 
ment.” * 


125. As a matter of Si 
Gwyer, C. J. had, only a year ago, 
uttered a warning against. applying 
decisions on other Constitutions to 
the provisions of the 1935 Government 
of India Act, in the following words:— 

“there are few subjects on which 
the decisions of other Courts require 
to be treated ` with greater caution 
than that of federal and -provincial 
powers, for in the last analysis the deci- 
sion must depend upon the words of 
the Constitution which the Court is 
interpreting and since no two Consti- 
tutions are in identical terms, it is 
extremely unsafe to assume that deci- 
sion on one of them can be applied 
without qualification to another. : This 
may be so even where the words or 
expressions used are the same in both 
eases for a word or a phrase may take 
a colour from its context or bear 
different senses accordingly.” 

In 1942 FCR 90 at p. 105 = (AIR 1942 
FC 33) the Federal Court, while discus- 
sing the powers of taxation of the 
Centre and the Provinces in the 


*Cited in N.. Rajagopala Aiyanger, 
Si of India Act, 1935, at 
P 133. f i 
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matter of excise and sales tax 


‘brought out the difference between the 


distribution .of powers in the Canadian 
and the Indian Acts; i 

“It is natural enough, when con- 
sidering. the ambit of an express 
power in relation to an unspecified 
residuary power to give a broad in- 
terpretation to the former at the ex- 
pense of the latter; and this indeed is 
the principle upon which the Judicial 
Committee have for the most: part in- 
terpreted Sections 91 and 92 of the 
British. North America Act. The 
case, however, is different where,: as 
in the Indian Act; there are two com- 
plementary powers each expressed in 
precise and definite terms.” 


In Manikkasundara Bhattar v. Nayudu, 
1946 FCR 67 at pp. 87-88 = (AIR 1947 
FC 1) the Federal Court once again 
uttered similar words of caution observ- 
ing thatin view of S. 104 of the 1935 
-Act expressly providing for residuary 
power, it would be impossible to apply 
to the Indian Act the Canadian 
principle evolved by the Privy Council 
that one has only to look into the Pro- 
vincial List for power, which if it is 
absent there must necessarily be at- 
tributed to the general pool of power 
in the Dominion. 


“In the Canadian Constitution Act 
there is no provision in respect of 
omitted subjects of Legislation. Every 
subject must be held to be either with- 
in the legislative powers of the Do- 
minion Parliament or of the Provin- 
cial Legislatures. In the Indian Con- 
stitution, Section 104 has been inserted 
for the very purpose of enabling 


‘legislation to be enacted in respect of 


subjects omitted from the three lists 
in the Seventh Schedule.” - 

These pronouncements clearly point 
out (a) the difference between the two 
systems of distribution of power, and 


- (b) the: danger of applying Canadian 


precedents to our Constitution. Since 
the present Constitution is, as repeat- 
edly stated by this Court in many ways 

ased on the provisions of the 1935 
Act particularly in the matter of distri- 
bution of legislative powers, what has 
been said about that Act must equally 
apply to the Constitution. 


126. We may now turn to Arti- 
cle 248. There can be no two opinions 
that the Article deals with residuarv 
power and that that power is an inde- 
pendent. - power conferred by that 





‘powers are conferred on the 
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article and not by Entry 97 in List L 
It is well settled that entries in the 


. three Lists do not by themselves con- 
delineate 


fer power. They, however, 
the fields in which the respective 
Legis- 
latures by the relevant Articles of the 


~ Constitution. 


127. The controversy is about 
the extent of the power under ‘Arti- 
cle 248. Counsel for the Union avail- 


' ed himself of the fact that the’ Arti- 


cle speaks of the Parliament’s exclusive 
power with respect to any matter not 
enumerated in List III or List I and 
to impose by law a tax not mentioned in 
either of the two Lists. True it is that 


© the Article does not speak of List L 


In other words, it does not say in ex- 


. press terms that the power is only 


in respect of matters and taxes not 


' enumerated or mentioned in any one 
of the three Lists. But when one talks 


about residuary power, the question at 
once arises what it is .residuary of? 
The Marginal note to the Article states 


' that the power conferred is residuary. 


A marginal note can serve as guidance 
when there is ambiguity or doubt about 


' the true meaning of the provision. As 


earlier stated Article 246 (1) having 
given exclusive power to the Union 
Legislatures, surely 
respect of the very matters therein 
provided for could not have been once 
again granted by Article 248. Obviously 
therefore, the residuary power con- 
ferred by Article 248 means power in 
respect of matters not dealt with in 
Article 246 and not to be found in any 
of the three Lists. 


128. In this connection, Mr. 


Setalvad himself pointed out to us the 


debate in the Constitution Assembly 
on Entry 91 in List I (equivalent to 
the present Entry 97 in List I) ag in- 
structive and showing the background 
in which and the purpose for which 


that entry was inserted in List L. 
. When the 


entry came before the 
House, Sardar Hukum Singh and Mr. 


’ Naziruddin Ahmed thought that if 


Article 231 (equivalent to the present 


. Article 248) meant that all powers not 


contained in Lists II and III vested 
in the Centre, enumeration of powers in 


_ List I as also the last Entry 91 there- 


in were altogether redundant. Sardar 
Hukum Singh pointed out also that the 
word “other” preceding the word 
“matter” in that entry was unneces- 
sary. “If every subject which is not 


the power in. 


‘duary powers”. 


mentioned in Lists IT and TH is to go 
to the. Centre,” observed Mr. Nazi- 
ruddin Ahmed ‘what is the point of 
enumerating Entries 1 to 90 in List I”. 
This construction was akin to the one 
urged before us by Mr. Setalvad, viz. 
that one neéd only turn to List II, and 
if the power in question is not there, 
the power must assumed to be . 
with the Centre by reason of Arti- 
cle 248. The point urged by Mr. 
Naziruddin was at once demurred by 
Prof. Shibban Lal Saksena who point- 
ed out that Mr. Naziruddin’s point of 
view was incorrect as “Dr. Ambedkar 
has said that if there is anything left, 
it will be included in Entry 91.” That 
must mean that if in the enumeration 
of powers in the three lists any topic 
of legislation was left out, such a topic 
would fall in the residuary power con- 
ferred on the Centre. Dr. Ambedkar 
then explained the purpose for which 
Entry 91 was inserted in List I, which, 
he said, was to define the limit and 
scope of List L That, he pointed out, - 
could have been achieved in two ways; 
(1) by having Entry 91 defining the 
scope of List I, or (2) by defining the 
scope of Lists IT and III by adding in 
Entry 91 the words: ` 


` “anything not included in List IE 
or List OI.” oo 

He added that when Article 223 (equi~ 
valent to the present Article 248) pro- 
vided that Parliament had exclusive 
power with respect to any matter not 
enumerated in List III or List IL it 
would theoretically be unnecessary to 
enumerate the categories in List I. 
"The reason why this is done is this. 
Many States’ people, and particularly 
the Indian States at the beginning of 
the labours of the Constituent Assem- 
bly. were very particular to know what 
are the legislative powers of the 
Centre. They wanted to know catego- 
rically and particularly: they were not 
going to be satisfied by saying that the 
Centre will has only  residuary 
powers, Just to allay the fears of the 
Provinces and the fears of the Indian 
States, we had to particularise what is 
included in the symbolic phrase “resi- 
That is the reason 
why we had to undergo this labour, 
notwithstanding the fact that we had 
Article 223.” A little latter, he fur- 
ther explained that the Government of 
India Act, 1935, by Section 104 in it 
had the same scheme and that section 
was similar to Article 223. This speech 
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Indicates that the purpose of inserting 
Entry 91- was to define the scope of 
residuary powers conferred on the 
Centre and that was that the Centre 
was to have exclusive power not only 
on matters enumerated in the preced- 
ing entries but also on matters not 
enumerated in Lists II and ITI.* More 
instructive is the second report, dated 


July 5, 1947 of the Union Powers 
Committee, of which Pandit Nehru 
was the Chairman, wherein it was 


stated that while the residuary powers 
should be with the Centre in 
view of the exhaustive nature of 
the three Lists drawn up by us, the 
residuary subjects could only be related 
to matters which, while they may 
claim recognition in the future, are not 
at a present identifiable and cannot 
therefore be included now in the lists.” 
Sir Gopalaswami Ayyangar in his 
speech moving this report on August 
20, 1947, also said that after making 
“three exhaustive lists”, if there was 
any residue left at all, if in the future 
any subject cropped up which could 
not be accommodated in one of 
these three lists, then that sub- 
ject should be deemed to remain 
with the Centre**. Therefore, what 
emerges from this discussion is that 
the residuary power lodged in. Arti- 
cle 248 was in respect of matters which 
could not be foreseen or contemplat- 
ed when the three Lists were framed 
and therefore, could not then be in- 
cluded in any one of them. 


129. Mr. Setalvad, however, 
relied ona speech by Shri Krishna- 
machari during the debate on the 
Centres residuary power, On a 
careful reading of it in the context 
of what others said on that occasion, 
it is clear that it was made to allay 
the apprehensions expressed by some 
of the members against Article 248 
and Entry 97 of List L The proposi- 
tions, he sought to make, were (a) 
that one of the best points of the 1935 
Constitution Act, according to. Prof 
Wheare, was the enumeration of powers 
in the Seventh Schedule: (b) that that 
having been done, a provision for resi- 
duary power become necessary, and 
(c) that the Lists being almost “com- 


*Constituent 
Vol IX, pp. 855-857. 


**B. Shivrao, The framing of 
India’s Constitution. VoL IL p 867 
and onwards. 
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plete and exhaustive” there was not 
much left in the content of the resi- 


duary power. He however, added that 
one possible use to which the provi- 
sion for residuary power can be put 


in future would be to impose a capital 


levy on agricultural land, but that if 
that were done, he thought that the 
Centre would assign its proceeds to the 
States as all matters supposed to be 
associated with agriculture were allot- 
ted to the States. “I think’, he observ- 
ed, “the vesting of the residuary power 
is only a matter of academic signifi- 
cance today’. It is undoubtedly true 
that he expressed his individual opinion 
as to the possible exercise in future. 
of the residuary power under Arti- 
cle 248 and Entry 97 in List I for 
imposing a capital levy on agricultural 
land. But he did not refer to the other 
entries in the Lists such on Entry 86 in 
List I to Entry 49 in List TJ, and their 
impact or significance on the extent of 
the residuary power. Nor does the 
debate show that any other member 
took up or agreed with his suggestion. 
It is, therefore, not possible to spell 
out, as Mr. Setalvad tried to do, any 
consensus of- opinion in the Assembly 
Or an awareness on the part of its 
members of the residuary power being 
capable of being used in future for a 
tax such as the one impugned here. * 
The question then is whether the im- 
pugned Act is in pursuance of the 
power under Article 248. If it falls 
under Entry 96 of List I, it cannot fall 
under Article 248 or Entry 97 in List I. 
The argument was that since Entry 86 
of List I is in respect of a tax on capital 
value of assets excluding agricultural 
land, the impugned tax which includes 
agricultural land, is not a legislation 
falling under Entry 86 but falls under 
Art. 248 (2) and/or Entry 97, List I. 
In answer to a specific question put 
to him, Mr. Setalvad stated that the 
power to impose tax on capital value 
of assets, barring agricultural land, 
was one field of legislation and 
which fell under Entry 86 in List I, 
while the power to impose a similar tax 
which included agricultural land was 
another distinct field of legislation and 
fell under Entry 97 in List I, and 
Article 248 (2). That being so, he 
said, the Wealth Tax Act, as amended 
by the Finance: Act, 1969, fell under 


*Constituent Assembly Debates, 
Vol 2, 838-839; 952-954. 
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the residuary power in Article 248 and 


| Entry 97 of List L. 


130. We frankly concede our 


` Inability to appreciate this contention. 


: iù 1969 by including within its ` 


. Can it be said that the 


Wealth Tax 
Act when passed in 1957 fell under 
Entry 86 of List I, but that it ceased 
to be so when it was amended 


sweep agricultural land? The subject 


' matter, the nature and the incidence 


' the assets of an assessee. 


of the tax remained the same, the only 
difference which the amendment made 
was the inclusion of agricultural land 
while computing the capital value of 
In our opin- 


: lon, the Act, even after its amendment, 


' retained 


its original’ character and 
continued to be one falling under Arti- 


. cle 246 (i) read with Entry 86 in List I. 
' The field. of legislation under Entry 86 


in List I is no doubt a restricted one 
in the sense that the law imposing the 


' tax envisaged there cannot include 


wi its sweep agricultural land. 


But that does not mean that the power. 


: in respect of such a tax is not covered 
' by that entry or that that which was 


. Constitution-makers to confer a res- - 
, tricted legislative power on a parti-. 


withheld as a matter of policy and by 
the scheme of distribution of power 
is distinct power, and therefore, falls 
wader Article 248 and/or Entry 97 of 


131. Tt is not uncommon for 


cular subject or subjects. Counsel 
for the respondents pointed out to us 


as a sample of such’restricted power. 


Entries 9 in List I and 3 in List II. 


' The first is with respect to the power 


to make law providing for preventive 
detention on three grounds, viz., de- 
fence, foreign affairs and security of 
India. The second provides for the 
same power, but on three other 
grounds, viz., security of the State, 
maintenance of public order and of 


_ supplies and services essential to the 
.-community. The two entries read to- 


gether clearly show that in the matter. 


of preventive detention, the Constitu- 


tion, as a matter of policy, provided a 
restricted field within which the power 


' could be exercised, that is to say, for 


the six reasons set out in the two 
entries. As stated before, if counsel for 


: the Union were right, the Union can 


- claim power. to make 


a law in 
respect of preventive detention 
on grounds other than those specified 


A-L R, 


In the two entries on the footing that 
it has residuary power under Arti- 
cle 248 and/or Entry 97 in List L 
Surely, such a field of legislation is 


not one which was not foreseen or : 


thought of, or was not “identifiable™ 
in the words of Pandit Nehru and for 
which only Article 248 and Entry 87 
in List I were enacted. Entry 86 in 
List I is yet another sample where-a 
restricted legislative power has been 
provided for, presumably because 
under the distribution of powers in the 
Constitution, the field of agriculture 
and agricultural land was almost whol= 
ly entrusted to the States. Such a res- 
triction must be held to be the resulf 
of a calculated policy, for, in a country 
such as ours, agricultural land would 
be by far the largest asset and capable 
of bringing a very substantial amount 


of tax. Those who. excluded such an - 
asset from Entry 86 and gave power. 


over it to the States could not possibly 


have thought of including such an — 


excluded item of taxation in the resi- 
duary power of the Union under Arti- 
cle 248 (i). These reasons must com- 
pel us to reject the argument: that a 
tax on the capital value of agricultural 
land falls under the residuary power 
or that it is a field of legislation distinct 
from that in Entry 86 not dealt with 
therein, or that therefore, the amend- 
ing ea does not fall unas, Entry 86, 


132. In this view, we are un- 
able to accept the contentions urged on 
behalf of the Union. The amending 
Act, in our opinion, fell under Entry 86 
of List I, and not under Article 248 
and/or Entry 97 of List I. It follows 
that the impugned Act, by reason of 
the restricted field in Entry 86, List I, 
suffered from legislative competence 
The majority judgment of the High 
Court must, consequently, be upheld 
and the appeal dismissed. We order 
accordingly but in view of the great 
importance of the issues involved in the 
appeal, we think it just that there 
should be no order as to costs. 

MITTER, J:— 133. This is an 
appeal from a judgment of a Bench’ 
of five Judges of the High Court of 
Punjab and Haryana holding by a 


‚majority of four to one that S. 24 of 


the Finance Act of 1969 amending the 
definition of “net wealth” in’ the 
Wealth-tax Act (No. 27 of 1957) by the 
inclusion of agricultural land in the 
assets for the purpose of computation 
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tence of Parliament and as such ultra 
vires the Constitution- , 
134. The reasoning of the majo- 


: rity Judges was that Entry 86 of List 
‘f of the Seventh Schedule to the Con- 


stitution withdrew the :power to im- 
pose wealth-tax on agricultural `land 
from the. competency of Parliament. It 
was therefore not open to Parliament 
to enact such a measure in exercise of 
its power under Entry 97 of the said 
List. Although arguments were ad- 
vanced before the High Court on be- 
half of the respondent that Entry 49 
of List II. empowered the State to im- 


pose a wealth tax on agricultural land, © 


this contention was ultimately given 
up before the High Court. In the view 
of the majority Judges: 


“The effect of the impugned Jegis- 
Tation in its pith and substance is to 
impose a tax on the capital value of 
the assets, including agricultural land. 
Thus in effect the words of prohibi- 
tion in Entry 86, namely, “excluding 
agricultural land”, have been treated 
as non-existent. In doing so, Parlia- 
ment has altogether gone beyond the 
limitations within which it has compe- 
tence to legislate.” 

According to the fifth Iearned Judge: 

“The State Legislature had no 
power to impose a tax on the capital 
value of the assets in the form of agri- 
cultural land of an individual under 
Entry 49 and as there was no prohibi- 
tion in the way of Parliament making 
a law imposing such a tax the legisla- 
tion was beyond challenge.” l > 

135. In view of the great im- 
portance of the question and the far- 
reaching consequences of the amend- 
ment of 1969, the appeal has been 
placed before a Bench of seven Jud- 
ges and arguments on both sides, and 
specially on behalf of the respon- 
dents, ranged far and wide including 


the topic as to whether the legislative 


competence of Parliament and the 


States and the heads of legislation in. 


the first two lists. of the Seventh Sche- 
dule to the Constitution should bein- 
terpreted in the same way as the cor- 
responding provisions in Ss. 91 and 92 
of the British North America Act of 
1867. 

136. 
ward by Mr. Setalvad for the. appellant 
avere as- follows: — 

(1) The real question to be deter- 
mined in the appeal was whether the 


The propositions put for-- 
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‘of net wealth was beyond the compe- 


impugned tax fell within the ambit of 


‘Entry 49 in List II of the Seventh 


Schedule in which case no further. 
question would arise and the respon- 
dent would be entitled to succeed. But 
in case the tax was not to be found 
within the ambit of Entry 49 Parlia- 


ment would be competent to’ impose 


such a tax. 

(2) In order to determine the true 
nature of the imposition, we must con- 
sider the pith and substance or the 
essential character of the tax with 
special reference to the unit of taxa- 
tion. 

(3) Entry 49 of List I anrea 
taxation of lands and buildings as 
separate units. The entry did not con- 


. template the aggregation of all lands, 


agricultural or otherwise, and build- 
ings held by a person as one unit and 
consequently the State. Legislature 
was not competent to impose a tax on 
such aggregation. Further the entry 
did not contemplate a tax which would 
permit the legislature to deduct the 
liabilities to which the owner of the 
property, might be subject. The unit 
for the purpose of taxation as describ- 
ed in the Wealth-tax Act as net wealth 
hoy contemplated by Entry 49 of 


: (4) The legislative power was dis- 
tributed among the Union Parliament 
and the State Legislatures by the dif- 
ferent provisions in Part. XI of the 
Constitution. The objects of the exer- 
cise of power, that is to say, the sub- 
ject-matter ofall legislation was com- 
prised within the three lists in the 
Seventh Schedule. The entries enu- 
merated in List I set forth the matters 
within the exclusive powers of Parlia- 
ment to legislate ‘upon and this was 
notwithstanding anything in clauses 
(2) and (3) of Art. 246. The exclusive 
power of the legislature of a. State 
with respect to matters enumerated in 
List IT was however subject to cls. (1) 
and (2) of Art. 246. 


(5) The. legislative power confer- 
red upon Parliament as above was sup- 
plemented by Art. 248. Under cl (1) 
of this article Parliament had exclu- 
sive power to make any law with res- 
pect to any matter not enumerated in 
the Concurrent List or State List, and 
by virtue of cl. (2) such power includ- 


‘ed the power of making any law im- 


posing a tax not mentioned in either of 
those Lists. The net result was that if 
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there was a matter or a tax which 
though not expressly mentioned in any 


-of the items in List I, was also not in- 


cluded in List I or List IN, the same 
was to be a matter upon which Parlia- 
ment alone was competent to legislate. 


(6) Proceeding on the basis of the 
decisions of this Court that tax on net 
wealth was covered by Entry 86 in 
List I it did not matter that the head 
of legislation under that entry read as 
“tax on the capital value of assets ex- 
clusive of agricultural lands” inasmuch 
as net wealth on agricultural land 
could not be the subject-matter of any 
entry in List II legislation on the topie 
of taxation of net wealth inclusive of 
agricultural land would fall within En- 
try 97 of List I read with Art. 248. 

(7) The basic principle of the Cons- 
titution was that there should not be 
any matter which would be beyond the 
scope of legislation either at the hands 
of the Union Parliament or at those of 


the State Legislatures. The Consti- 
tution did not envisage any power 
vacuum. 


(8) The words of Entry 86 of 
List I “exclusive of agricultural land” 
were not to be read as a prohibition 
on Parliament from taxing the capital 
value of such assets which were ascri- 
bable to agricultural Iand. The words 
were to be read as words of exclusion. 
In other words, without using the 
words “exclusive of agricultural lands” 
Parliament might have specified in 
the entry all kinds of known assets, 
omitting any reference to agricultural 
lands. So interpreted, there would be 
no question of any prohibition on Par- 
liament imposing a tax on the capital 
value of assets including agricultural 
land therein by the combined operation 
of Art. 248 and Entry 97 in List I. 


137. Entry 97 in List I was 
meant to comprise all matters which 
were not to be found in ‘List I or List 


OI including any tax not mentioned . 


in those two. Lists. Entry 97 was really 
a supplement to Art. 248 (1). 

138. The scheme of the distri- 
bution of legislative power with regard 
to various matters adopted in the 
Indian Constitution had a close paral- 
lel to Ss. 91 and 92 of the British North 
America Act and the decisions of the 
Judicial Committee of the Privy Coun- 
cil on those two sections throw consi- 
derable light on the question before us 
in this Court. 
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139. The propositions put for~ 
nee by Mr. Palkhivala were as fol- 
WE: 


. (1) Power to levy wealth tax on 
agricultural land was not covered by 
Art. 248 read with Entry 97 in the 
Union List. The Constitution has de=- 
nied to the Union the power to levy 
any tax direct or indirect on the capi- 
tal value of agricultural lands. ‘ 

(2) The judgments of this Court 
in (1969) 1 SCR 108 = (AIR 1969 SC 
59), (1970) 1 SCR 268 = (AIR 1970 SC 
169) and (1970) 1 SCR 388 = (AIR 
1970 SC 192) show that 

(a) a direct tax on lands and build- 
ings was covered by Entry 49 in List 
II while a tax on the total assets which 
may include buildings and non-agri- 
cultural land was covered by Entry 86 
in the Union List: 

_ (b) a tax under Entry 49 could be 
Tevied on the capital value of lands 
and buildings just as under Entry 86 
a tax on the capital value of other 


ts; z 

(c) despite the States power under 
Entry 49 to levy a tax which was 
directly on the capital value of lands 
and buildings, the Union Parliament 

a power under Entry 86 to impose, 
a tax on the capital value of assets 
including buildings and non-agricul- 
tural lands; . 

(d) The result is that so far 
non-agricultural lands are concerned 
they can be subject to two separate 
taxes, a land tax by the’ State and a 
Wealth-tax or capital levy by the 
Union. 

(3) The Constitution expressly ex- 
cluded agricultural lands from this 
two-fold burden. The express words 
in Entry 86 restrict the scope of the 
Union’s power to legislate in respect 
of capital levy or wealth-tax. 

(4) The said scheme is apparent 
from other Entries in the said two 


(5) Neither the Union nor the 
State has power to levy wealth-tax in 
respect of the total value of the entire 
wealth of an assessee which would in- 
clude agricultural lands just as neither 
the Union nor the State has power to 
levy income-tax in respect of total 
income inclusive of agricultural income 
or to levy estate duty or succession 
duty in respect of properties passing 
on death including agricultural land. . 

(6) The scheme of the Constitu- 
fion being exclusion of agricultural 
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land from the purview of legislative 
power of the Union, it did not matter 
that there was no entry in List IZ 


which was in terms corresponding to- 


those in Entry 86 to List L 


(7) Wealth-tax in respect of agri- 
cultural land would not be covered by 
Entry 97 in the Union List. The open- 
ing words of the entry ie. “any other 
matier” go to show that the matters 
which are specified in Entries 1 to 96 
are alike excluded from Entry 97 as 


matters enumerated in List I or List: 
Il. 


(8) The scope of Art. 248 was not 
wide than that of Entry 97 in the 
Union List. If a matter was specifi- 
cally enumerated in the Union List 
Art. 248 could have no application to 
such a matter and as Entry 86 envisag- 
ed the levy of wealth-tax on assets 
exclusive of agricultural land wealth- 
tax on assets which included agricul- 
a land could not come under Entry 

7. 

(9) The extension of wealth-tax 
to agricultural lands would be an en- 
croachment on the State’s power under 
Entry 49 of List II. Taxes direct or in- 


_ direct so far as agricultural lands are. 


concerned are comprised in Entry 49 
of List IL If Entry 49 is so read it 
would be beyond the competence of 
Parliament to enact legislation which 
would have the effect of levying a tax 
on the value of the assets which in- 
cluded agricultural lands. 


140. The Wealth-tax Act, 1957 
as it stood before the amendment of 
1969 contained the following provisions 
relevant for the purpose of this appeal 
Under S. 2 (e). | 

“assets” includes property of every 
description, movable or immovable, 
but does not include— 

(i) agricultural land growing 
Te grass or standing trees on such 


(ii) any building owned or occupi- 
ed by a cultivator or receiver of rent 
or revenue out of agricultural land; 

Provided that the building is on or 
in the immediate vicinity of the land 
and is a building which the cultivator 
or the receiver of rent or revenue by 
reason of his connection with the land 
requires as a dwelling-house or a store 
house or an out-house; 

(iii) ) 

(iv) ) not relevant 

(v)) - 
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S. 2 (m) ran as follows: 


“net wealth” means the amount 
by which the aggregate value computed 
in accordance with the provisions cf 
this Act of all the assets, wherever 
located, belonging to the assessee on 
the valuation date, including assets 
required to the included in his net 
wealth as on that date under this Act, 
is in excess of the aggregate value of 
all the debts owned by the assessee on 
the valuation date other than,— 


- (i) debts which under section 6 
are ran 6 be taken into account; 
ii f 
) not relevant 


(iii) ) 
Section 3 was the charging section and 
provided that: 


“Subject to the other R E 
contained in this Act, there shall be 
charged for every assessment year 
commencing on and from the first day 
of April, 1957, a tax (hereinafter reer- 
red to as wealth-tax) in respect of the 
net wealth on the corresponding valua- 
tion date of every individual, Hindu 
undivided family and company at the 
rate or rates specified in the Schedule.” 
Under S. 4 net wealth was to include 
certain assets specified therein. Sec- 
tion 5 provided for exemption of cer- 
tain assets held by an assessee. The 
notable exemptions were the interest 
of the assessee in the coparcenary pro- 
perty of any Hindu undivided family 
of which he was a member and any 
one house or part of a house belong- 
ing to the assessee exclusively used by 
him for residential purposes provided 
that the value thereof did not exceed 
the amount specified.. Under S. 6 debts 
and assets outside India were to be ex- 
cluded. Under S. 7 the value cf any 
asset was to be estimated to be the 
price which in the opinion of the 
Wealth-tax Officer it would fetch if 
sold in the open market on the valua- - 


‘ tion date. 


141. By the Finance Act 14 
of 1969 S. 2 (e) was amended and the 
relevant portion thereof reads: 

* “Assets” include property of 
every description, movable or im- 
movable, but does not include, — 

(1) in relation to the assessment year 
commencing ʻon the Ist day of Apri 
1969 or any earlier assessment year — 

(i) agricultural land and growing 
crops, grass or standing trees on such 


. 
+ 
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: (ii) any building owned or occupi- 
‘ed by a cultivator of, or receiver of 
za or revenue out of, agricultural 
. land: 

Provided that the building is on 


-or In the immediate vicinity of the land. 


‘and is a building which the cultivator 
or the receiver of rent or revenue by 
reason of his connection with the land 
_Tequires as a dwelling-house or a 
store-~house or an out-house; 

(iii) animals; 

(iv) certain rights to annuities; 

(v) certain interests in property. 

(2) in relation to the assessment 

comrhencing on the lst day of 
April 1970 or any sais ate assess~ 
ment year— 

(i) animals; 

(ii) certain rights to snniities 

(iii) certain interests in property.” 
Whe exemptions provided in S. 5 were 
considerably augmented by inclusion 
‘of the following relevant clauses in 
sub-s. (1) of S. 5. These are as fol- 


* (iv-a) agricultural Iand belong- 
fing to the assessee subject to a maxi- 
“mum of one hundred and fifty thous- 
and rupees in value: 
Provided that where the assessee 
- Owns any House or part of a house or. 
part of a house situate in a place with 
‘a population ex g, ten thousand 
and to which the provisions of clause 
(iv) apply and the value of such House 
or part of a house together with the 
i yalin of the agricultural land exceeds 
` one hundred and fifty thousand ` rupees, 
then the amount that shall not be in- 
cluded is the net wealth of the assessee 
under this clause shall be one hundred 
and fifty thousand : rupees as reduced 
by so much of the value of such house 
' or part of house as is not to be includ- 
ed in the net wealth of the assessee 
under clause (iv); 


(viii-d) growing crops (including 


' fruits on trees) on agricultural land and . 


grass on such lands; 

(ix) the tools, {implements and 
equipment used by the assessee for the 
cultivation, conservation, improvement 
‘or maintenance of agricultural land, or 
for the raising or harvesting of any 
agricultural or horticultural produce 
on. such land. 

Explanation—For the purpose of 
this clause, tools, implements and 
equipment do not include any plant or 
machinery used in any. tea or other 
Plantation in connection with the pro- 
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cessing of any agricultural produce or 
in the manufacture of any article from 


~ 142. In effect the rigour of the 
inclusion of agricultural land, growing 
crops, grass etc. was mitigated by ex- 
empting land of the above character 
to a maximum of ‘Rs. 1,50,000 in value 
besides growing crops including fruit 
trees on such land, tools; implements 
and equipment used: by the assessee for 
the cultivation ete. of agricultural 
land. The scheme of the Wealth-tax 
Act both before and after the amend- 
ment of 1969 thus appears to be.to im- 
pose. an annual tax on the value of all 
the assets of an assessee which are in 
excess of the aggregate value of all his 
debts on the valuation date other than 
debts which are expressly excluded. 
This is to be subject to inclusion of 
certain assets mentioned in S. 4, exem- 
ption .of other assets in S. 5 and ex- 
clusion of assets and debts outside 
India in terms of S. 6. Thus before 
1969, if an assessee had owed a debt 
secured on a non-agricultural property 
or a debt which he had incurred in 
relation to such property, the same 
would be deductible from the value of 
the assets owned by him. If such a 
debt was in respect of agricultural pro- 
perty the same would not have been 
excludible. As a result of the Amend- 
ment of 1969 any debt secured on any 
property, be it agricultural land or 
otherwise and any debt incurred in 
relation to any property, unless the 
property was one in respect of which 
wealth-tax was not chargeable, would 
have to be deducted from the total 
value of the assets for computation of 
the net wealth of the assessee. The 
taxation was to be based on the net 
wealth of an individual, that is to say, 
his total assets less his debts. It is 
therefore possible for an assessee who 


-though seemingly in possession of 


assets of great value not to be subject 
to proportionately high taxation if he 
owes large debts to others within the 
meaning of the definition clause of 
S. 2 (m) on the valuation date. 


143. The overall change by the 
Amendment Act of 1969 lay in that in 
respect of assets in relation to the as- 
sessment year commencing from Ist 
April 1970 and any subsequent year 
agricultural lands, growing crops or a 
building occupied by a cultivator or 
receiver of rent or revenue out of agri~ 
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cultural land ceased to be exemptible. 
The main question in this appeal is, 


whether the amendment of the defini- ` 


Hon of ‘assets’ by withdrawing the 
exemption in respect of agricultural 
Iland etc. was within the competence 
of Parliament. 


144. The vires of the Wealth-tax 


Act of 1957 was challenged before dif- 
ferent High Courts prior to the deci- 
sion appealed from and the matter also 
came up to this Court as is to be found 
fn at least three decisions which have 
come to my notice. But as no question 
ever arose with regard to the compe- 
tency of Parliament to include agricul- 
tural assets in the definition of “net 
wealth” for the purpose of levying 
wealth-tax, the point now before us 
never arose in any of those prior deci- 
sions. In none of the decisions which 
will be presently noted was there any 
pin-pointed direction at the particular 
head of legislation which would cover 
the imposition of wealth-tax on the 
aggregation of assets. It will there- 
fore not be out of place to consider the 
competence of Parliament to legislate 
on this field not on any pre-conceived 
notions nor on the basis of any deci- 
sions already rendered. 


145. The Constitution of India 
forged by the Constituent Assembly 
after deliberation for a very long time 
‘was meant to be as complete a Code 
as possible by which all prior law and 
all law-making powers .were to be 
tested and guided. As India was to be 
a sovereign democratic Republic com- 
posed of a Union of States, it was 
necessary for the Constitution-makers 
to define with as much precision as 
possible the respective functions of 
the Union and the States; Legislatures 
as also the relations between the 
Union -and the States. As both the 
Union and the States were to have 
fegislative powers, it became necessary 
to distribute legislative powers among 
them and to provide for a clear dema- 


reation of these powers as was feasi- | 


ble. This was sought to be done in 
Chapter I of Part XI of the Constitu- 
tion containing Arts. 245 to 255. The 
territorial extent of the laws to be 
made by Parliament and the State 
Legislatures is dealt with in Art. 245 
which provides that subject to the 
provisions of the Constitution Parlia- 
ment has the power to make laws for 
the whole or any part of the territory 


c. 1972 8.C/70 V G—10 





Union of India v. H. S. Dhillon (Mitter J.) [Prs. 143-145] S. C. 1105 


of India while the legislature of a State 
can make laws for the whole or any 
part of the State concerned and a law 
made by Parliament is not to be treat- 


-ed as invalid on the ground that it 


would have extra-territorial opera- 
tion. Article 246 of the Constitution 
seeks to divide the subject-matters of 
legislation in three Lists enumerated 
in the Seventh Schedule to the Consti- 
tution and indicating the legislative 
body competent to deal with any such 
subject-matter. CL (1) of Art. 246 
gives Parliament the exclusive power 
to make laws with respect to any of 
the matters enumerated in List I in 
the Seventh Schedule and this is not- 
withstanding anything in cls. (2) and 
(3). By cL (2) Parliament as also the 
Legislature of any State are both given 
power to make laws with respect to 
the matters. enumerated in List III in 
the Seventh Schedule, notwithstanding 
anything in cl. (3). By cl. (3) the Legis- 
lature of a State is given exclusive 
power to make laws for such part or 
any part thereof with respect to mat- 
ters enumerated in List II but this is 
to be subject to cls..(1) and (2).. Broad- 
ly speaking, the scheme under this 
Article is that Parliament is to have 
exclusive power to make laws with 
respect to matters in List I, the 
State is to have such exclusive 
power with regard to matters in List 
If subject to the powers of Parliament 
in respect of matters in List I and 
List I while matters in List IN could 
be the subject-matter of legislation 
both by Parliament and the State 
Legislatures. By cl. (4) however Par- 
liament is given power to make laws 
with respect to any matter for any 
part of territory of India not included 
in a State, notwithstanding that such’ 
matter is a matter enumerated in the 
State List. Obviously the Constitu- 
tion gave Parliament the power to 
make laws with respect to Union terri- 
tories mentioned in sub-cl. (b) of cl. (3) 
of article 1 of the Constitution and 
other territories mentioned in sub-cl. 
(c) of the said clause as might be ac- 
quired after the commencement of the 
Constitution. The Constitution-makers 
envisaged a possibility of the existence 
or occurrence of subject-matters of 
legislation not enumerated either in 
List I (the State List) or List III, the 
Concurrent List. This was sought to 
be provided for in Art. 248 of the Con-~ 


stitution which reads: 
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"(1) Parliament has exclusive 
power to make any law with respect 
to any matter not enumerated in the 
Concurrent List or State List. 


(2) Such power shall include the 
power of making any law imposing a 
tax not mentioned in either of those 
Lists.” 

146. The above three Articles 
therefore make it clear that the Con- 
stitution-makers were careful to see 
that the law making power with res- 
pect to any matter which until the date 
of the Constitution had not, been 
thought of as fit for legislation or had 
. by some chance been omitted from the 
fold of Lists I and III were to be 
within the-.exclusive jurisdiction of 
- Parliament. to legislate. Such law-mak- 
ing power was to extend to the impo- 
sition of tax not mentioned in either 
of those Lists. 


147. The Constitution-makers 
were also alive to the possibility of 
laws made by a State Legislature 
impinging upon laws made by Parlia- 
ment in its competence and sought to 
remove the difficulty by providing in 
Art. 254 that laws made by Parliament, 
whether passed before or after the 
laws made’ by a State legislature, were 
to prevail in such a contingency. This 
is however to be subject to clause (2). 
Article 250 was aimed at giving Par- 
liament thé power to make laws for 
the whole or any part of the territory 
of India with respect to any of the 
matters enumerated in the State List 
while a proclamation of emergency 
was in operation. In normal circumst- 
ances the extent of legislative power 
of Parliament and the State Legisla- 
tures have to be worked out in terms 
of Arts. 246 and 248 of the Constitu- 
tion. 

148. The Seventh Schedule 
which is divided in three Lists sets 
forth 209 heads or subject-matters of 
legislation: 96 entries in List I, 66 en- 
tries in List I and 47 in List II be- 
sides Entry 97 in List I read “Any 
other matter not enumerated in List II 
or List HI including any tax not 
mentioned in either of those Lists”. 
Few Constitutions have attempted such 
precise enumeration of subject-matters 
of legislation. Schedule VII of the 
Government of India Act, 1935 con- 
taining the Legislative Lists had no 
more than 59 entries in List I known 
as the Federal Legislative List, 54 in 


A.L R. 


List IT known as the Provincial Legisla- 
tive List and 36 in List III known as 


` the Concurrent Legislative List Even 


a cursory comparison between List I 
of the Constitution and List I of the 
Government of India Act will show 
some additions of subject-matters 
which either did not exist or could not 
be thought of at the time when the 
Government of India Act was enacted. 
For instance Entry 6 in present List I 
reads: “Atomic energy and mineral re- 
sources necessary for its production” 
and Entry 12 “United Nations Organi- 
sation”, atomic energy in 1935 was only 
in the minds of the scientists. United 
Nations Organisation had not come in- 
to existence. Although the League of 
Nations was there, probably it was 
not thought necessary to include any 
such entry in List I under the Govern- 
ment of India Act because it would be 
the Imperial Parliament which would 
be primarily concerned with this sub- 
ject. Entry 14 in the present list read- 
ing "Entering into treaties and agree- 
ments with foreign countries and im- 
plementing of treaties, agreements and 
conventions with foreign countries” 
and Entry 15 “War and Peace” could 
not form the subject-matters of legis- 
lation when Federal Legislature was 
not a sovereign body for such purpo- 
ses. It is significant to note that en- 
tries like 

“Entry 20. Economie and social 
planning Entry 21. Commercial and 
industrial monopolies, combines and 
trusts, and 

Entry 23. Social security and so- 
cial insurance; employment and un- 
employment”. : 
in present List IT had no counter-part 
in any of the Lists in the Seventh 
Schedule to the Government of India 
Act. But what is necessary for our 
present purpose is to note that there 
was nothing like present Entry 97 in 
List I in the Government of India Act. 
Section 104 of the said Act which is 
analogous to Art. 242 of our Constitu- 
tion read: 


“(1) The Governor-General may 
by public notification empower either 
the Federal Legislature or a Provincial 
Legislature to enact a law with res- 
pect to any matter not enumerated in 
any of the Lists in the Seventh Sche- 
dule to this Act, including a law impos- 
ing a tax not mentioned in any such 
List, and the executive authority of 
the Federation or of the Province, as 
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the case may be, shall extend to the 
administration of any Taw so made, 
unless the Governor-General other~ 
wise directs. 

(2) In the discharge of his func- 
tions under the section the Governor- 
General shall act in his discretion.” 
It will be noted that the Imperial Par- 
liament was alive tothe fact that there 
might be subject matters of legislation 
not ‘covered by any of three Lists of 
the Seventh Schedule but the same 
were not committed to the care of the 
Federal Legislature or even attempted 
to be divided between the Federal 
Legislature and the State Legislatures. 
It was the function of the Governor~ 
General to empower either the Fede- 
ral Legislature or a Provincial Legis- 
lature by publie notification to enact 
a law with respect to any law not enu- 
merated in the Seventh Schedule in- 
cluding a tax not mentioned in any 
such list and in the discharge of this 
function, the Governor-General was to 
act in his discretion. The Explanation 
for this is to be found in the speech of 
Sir Samuel Hoare recorded in the Par- 
liamentary debates to the effect that 


“Indian opinion was very defini- 
tely divided between the Hindus who 
wanted to keep the predominant powers 
in the Centre and the Moslems who 
wished to keep the predominant power 
in the Provinces. The extent of that 
feeling made each of these communi- 
ties look with greatest suspicion at the 
residuary field the Hindu demanding 
it with the Centre and the Moslems 
demanding with the Provinces.” 


It would appear from the same speech 
that all attempts to bridge the dif- 
ference only resulted in making the 
Federal List, the Provincial List and 
the Concurrent List each as exhaus- 
tive as possible to leave little or noth- 
ing for the residuary field. The said 
speaker hoped that “all that was like- 
ly to go into the residuary field were 
perhaps some quite unknown spheres 
of activity” which could not be con- 
templated at the moment. 


149. The matter had engaged 
the attention of the Constituent As- 
sembly. The Second: Report of the 
Union Powers Committee dated 5th 
July, 1947 to the President of the Con- 
stituent Assembly contains the follow- 
ing statement: 

“We think that residuary powers 
should remain with the Centre. In 
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view however, of the exhaustive nature 
of the three Lists drawn up by us the 
residuary subjects could only relate 


© to matters which, while they may 


claim recognition in the future, are 
not at present identifiable and cannot 
therefore be included now in the 
Lists.” 

Moving the aforesaid report Shri 
Gopalaswami Aiyangar in his speech 
on the 20th August, 1947 said iater alia 
as follows: 


"We should make the Centre in 
this country as strong as possible con- 
sistent with leaving a fairly wide range 
of subjects to the Provinces in which 
they would havethe utmost freedom to 
order things as they liked. In accord- 
ance with this view, a decision was 
taken that we should make three ex- 
haustive Lists, one of the Federal sub- 
jects, another of the Provincial sub- 
jects and the third of the concurrent 
subjects and that, if there was any re- 
sidue left at all, if in the future any 
subject cropped up which could not be 
accommodated in one of these three 
Lists then that subject should be 
deemed to remain with the Centre so 
far as the Provinces are concerned.” 
(see the Constituent Assembly Debates 
Vol. V. p. 38). 


150. It will be noted that 
Gopalaswami Aiyangar’s speech is al- 
most on the same lines as that made 
by Sir Samual Hoare in explaining. the 
principle adopted in framing the legis- 
lative lists and in particular the deci- ` 
sion to leave the residuary field to the 
care of the Governor-General under 
the said section without making the 
matter the subject of any entry in 
List I of the Seventh Schedule: A 
glance at these Lists shows that in 
some cases broad classes of subject 
matters of legislation were divided 
under more than one head and placed 
in different lists. Thus while generally 
“industries” are to be within the legis- 
lative power of List If under Entry 24 
of that List, a portion of industries is 
carved out of that Entry and placed 
within the exclusive competence of 
Parliament under List I. These portions 
are mentioned in Entry 7 of the Union 
List Le. “industries declared by Par- 
liament by law to be necessary for 
the purpose of defence or for the pro- 
secution of war” and in Entry 52 “in- 
dustries the control of which by the 
Union is declared by Parliament by law 
to be expedient in the public inerest’. 
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To take another instance “preventive 
detention” occurs both in List I and 
` List I, Entry 9 of List I reads “pre- 
ventive detention for reasons connect- 
ed with Defence, Foreign Affairs, or 
the security of India; persons subjected 
to such detention” while “Preventive 
detention for reasons connected with 
` the security of a State, the mainten- 
ance of public order, or the mainten- 
ance of supplies and services essential 
to the community; person subjected 
to such detention finds a place in the 
Concurrent List as item 3. So far as 
preventive detention in its aspects 
< mentioned in Entry 9 of List I is con- 
cerned Parliament has the exclusive 
' power. The competence of the State 
Legislature to legislate with regard to 
preventive detention can only be under 
Entry 3 of List IN but even then it can- 
not encroach on the field set apart for 
exclusive legislation by Parliament 
' though the two fields of legislation 
may, in certain circumstances, have a 
common border difficult of definition. 
. 151. So far as “lands” whether 
agricultural or otherwise, agriculture, 
agricultural income and taxes with 
regard to any of these matters the 
specification appears to be as follows: 


List L 
Entry 82. Taxes on income other 
than agricultural income. 
` Entry 86. Taxes on the capital 
value of the assets, exclusive of agri- 
cultural land, of individuals and com- 
panies; taxes on the capital of compa- 
nies, 
» Entry 87. Estate duty in respect 
of property other than agricultural 
and. R 
Entry 88. Duties in respect of suc- 
cession to property other than agricul- 
tural land. ; 
List IL 


Entry 18. land, that is to say, rights 
fn or over land, land tenures including 
the relation of landlord and tenant, 
and the collection of rents; transfer 
and alienation of agricultural land; 
Jand improvement and agricultural 
loans; colonization. 

Entry 46. Taxes on agricultural 
Income. 
_ Entry 47. Duties in respect of 
succession to agricultural land. 

Entry 48. Estate duty in respect of 
agricultural land. 

Entry 49. Taxes on lands and 


ALR. 


List HL 

Entry 6. Transfer of property 
other than agricultural land: registra- 
tion of deeds and documents. 

Entry 7. Contracts, including con- 
tracts‘ of partnership agency, contracts 
of carriage, and other special forms of 
contracts, but not including contracts 
relating to agricultural land. 

Entry 41. Custody, management 
and disposal of property (including. 
agricultural land) declared by law to 
be evacuee property. 

Entry 42. Acquisition and requisi- 
tioning of property. i 

152. Scanning the lists’ and 
specially the entries mentioned above, 
there can be little doubt that the Con- 
stitution-makers took care to insert 
subject matters of legislation regarding 
land and particularly agricultural land 
in the exclusive jurisdiction of State 
Legislature. Although Parliament is 
competent to legislate on transfers of 
property and contracts generally, the 
legislative power in this regard is not 
to be exercised over agricultural land 
but when evacuee property includes 
agricultural land Parliament is com- 
petent to legislate with respect to 
custody, management ` and disposal 
of the same under Entry 41 of 
List HL Similarly, when a ques-. 
tion of acquisition or requisitioning of 
property including agricultural land 
is concerned, both Parliament and the 
State Legislature are competent to 
exercise legislative powers. 

153. It may also be noted that 
so far as some specific matters of legis- 
lation with regard to agricultural 
land are concerned, they have 
been set forth in List IT while there 


are corresponding entries in List I 


which expressly exclude agricultural 
land. Thus Entry 46 in List IT reads 
“taxes on agricultural income”. Entry 
82 in List I mentions “taxes on income 
other than agricultural income”. Again 
entry 47 in List IL “Duties in respect 
of succession to agricultural land”. En- 
try 48 in List H Estate duty in respect 
of agricultural land’ has its counter- 
part in Entry 87 of List I ‘Estate duty 
in respect of property other than agri- 
cultura] land’. But while Entry 86 in 
List I reads “Taxes on the capital value 
of the assets, exclusive of agricultural 
dand, of individuals and companies; 
taxes on the capital of companies” 
there is no corresponding entry with 
regard to tax on capital value of agri- 
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cultural lands, the nearest approach to 
it being Entry 49 in List II “Taxes on 
Iands and buildings.” 
154. In order to. find out the 
true nature of the Wealth-Tax Act one 
must look at the charging section to 
ascertain. the exact scope of the legis- 
lation. In the words of the Judicial 
Committee of the Privy Council in 
Provincial Treasurer of Alberta v. C. 
E. Kerr, 1933 AC 710, “the identifica- 
tion of the subject matter of the tax is 
naturally to be found in the charging 
section of the statute and it will only 
be in the case of some ambiguity in 
the . terms of the charging section that 
recourse to other sections is necessary.” 
The scheme of the Act in substance 
is to treat the individual as if he was 
a business, ascertain the price which 
the said business would fetch by de- 
ducting its liabilities from its tangible 
assets and impose a taxon the balance 
which is the net wealth of an indivi- 
dual. Whereas under the Wealth-tax 
Act as originally enacted a portion of 
the assets, namely, agricultural land 
was not to be taken into consideration, 
the amendment of 1969 brought that 
in for computation of the value of the 
business. The nature of the Act has 
not: changed: only it has been made 
more comprehensive than before. 
' 155. We have next to find out 

the legislative entry to which the said 
Act conforms. If one were to ignore 
Entry 97 in List I, the only entry 
which might suggest itself would be 
Entry 86 and there would be no entry 
either in List II or List OI carrying 
such a suggestion unless one was to 
_ take the view that Entry 49 in List II 
would comprehend that portion of 
the wealth of an individual which had 
its base in lands and buildings. 

.156. We may therefore exa- 
mine the true scope of the two entries 
viz., Entry 49 in List II and Entry 86 
in List L If the Act does not fall in 
any! of these two entries, it must be 
covered by Entry 97 in List I and be 
within the legislative competence of 
Parliament under Article 248 of the 
Constitution. Under the express 
words of Clause (1) of Article 248 one 
has only to consider whether the sub- 
ject matter of legislation is comprised 
in List H or List HI if it is not; Parlia- 
ment is competent to legislate on it 
irrespective of the inclusion of a kin- 
dred subject in ListIor the specified 
limits of such subject in this List. 


. capital value, 


157. Before the passing of the 
Wealth-tax Act of 1957 little attention 
was paid to Entry 55 in List I of the 
seventh Schedule to the Government 
of India Act 1935 or its successor, the 
present Entry 86. No Act of the 
Federal Legislature was ever traced 
directly to Entry 55. Attempts had 
however been made to impugn taxes 
imposed by the Provincial Legislature 
or the State Legislature as covering 
the subject matter of Entry 55 or 
Entry 86. These cases will be noted 
in due course. 


158. The expression “capital 
value” has not been defined in any 
Act either English or Indian, but is a 
term well known to the English Law 
of Rating. According to Ryde on 
Rating eleventh Edition, Page 433: 

` "Where property is of a kind that 
fs rarely let from year to year, re- 
course is sometimes had to interest on 
or on the actual costs, 
of land and buildings, as a guide to 
the ascertainment of annual value.” 
Further, according to the learned 
author: 

“Where better evidence is in the 
circumstances of a particular heredita- 
ment impossible, resort may be had to 
either capital value or cost of construc- 
tion either of which can, with appro- 
priate corrections, be converted into 
approximately equivalent terms of 
annual value. (See p. 436 quoting the 
rule expressed by Scott, L. J. in 
Robinson Brothers (Brewers) Ltd. v. 
Houghton and Chester-le-Street As- 
sessment Committee, 1937-2 KB 445, 
at p. 481).” 

According to Farady on Rating (5th 
Edition) p. 42. 

“Effective capital value” is a term 
commonly used by valuers, but so far 
no definition of such term appears in 
any text-book, and in order to deter- 
mine “effective capital value” of any 
building the valuer must appreciate 
the proper significance of the term.” 
The learned author then goes on to 
discuss the positive meaning of the ex- 
pression by first explaining its 
negative meaning and at page 43, after 
noting some instances, states: 


“The above instances are sufficient 
to illustrate the difficulty of defining 
“effective capital value.” It is sub- 
mitted that the substantive definition 


-of this expression is “the selling price 


between a willing seller and a willing 
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purchaser of the property in ques- 
tion, subject to the restriction that it 
ean only be occupied substantially in 
its present condition”; this takes into 
consideration all the above qualifica- 
tions, but it will be observed that it 
is then no easier to assess the figure 
than to arrive at the rental value 
direct.” 

According to Halsbury’s Laws of 
England, third edition, Volume 32 at 
page 79: 

“Where neither the actual rents 
nor the profits of trade afford evidence 
of annual rental value, a percentage 
on the costs of construction or struc- 
tural value of the hereditament, or of 
asubstitute hereditament, is sometimes 
taken as evidence. The value taken is 
sometimes called the “effective” capital 
value, that is to say, the capital value 
leaving out of account expenditure on 
umnecessary ornamentation, or accom- 
modation surplus to requirements and 
after allowing, if necessary, for age 
and obsolescence.” 

It is stated further: 


“This method of valuation has been 
applied, for instance, to the directly 
productive parts of public utility 
undertakings (such as water works), 
to Municipal property (such as Schools 
sewage systems a town hall, a fire 
station, a swimming pool, to colleges 
and university buildings, public 
schools, a Hight house, an old people’s 
home etc.” 

Except in the Law of Rating, the ex- 
pression “capital value” does not seem 
to have been used in any branch of 
English Law. There is no reference to 
it in Stroud’s Judicial Dictionary or 
Jowitt’s Law Dictionary. Yet the ex- 
pression was used in the Government 
of India Act, 1935............. .. a statute 
passed by the Parliament of England 
and drawn up by people expected to 
be familiar with words and expres- 
sions known to lawyers in England. 
It will therefore not be improper to 
interpret the expression “capital value 
of assets” as meaning the aggregate 
value of the assets which a willing pur- 
chaser would offer a willing seller for 
the property in its condition at the 
time of the transaction. Naturally, a 
purchaser would enquire into encum- 
brances on the property and charges 
thereon created by the seller but he 
would not be concerned with any 
other debts or liabilities incurred by the 
seller for the purpose of acquiring 
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the property or maintaining it. So 


interpreted the expression “capital 
value of assets of an individual” will 
take in only the assets less the charges 
secured but not any other liability. 


159. Entry 49 in List TI of the 
Constitution has a fore-runner in 
Entry 42 in List II to the Seventh 
Schedule to the Government of India 
Act, 1935 which read “taxes on lands 
and buildings, hearths and windows”. 
The inclusion of hearths and windows 
made little difference to the entry and 
it was therefore dropped from the list 
in the Constitution. In Sir Byramjee 
Jeejeebhoy v. Province of Bombay, . 
AIR, 1940 Bom 65 the scope of Entry 42 
in List IT came to be examined in 
juxtaposition to that of Entry 55 in 
List I which is identical with Entry 86 
of List I of the Constitution. In that 
case the jurisdiction of the State Legis- 
lature to levy a tax called the Urban 
Immovable Property Tax Act was chal- 
lenged. Thereby Part 6, Bombay 
Finance Act of 1932 incorporated there- 
in by the Bombay Finance (Amend- 
ment) Act, 1939 was impugned. S. 20 of 
the said Part 6 of the Bombay Finance 
Act directed that inclusion of the said 
Part ‘was to extend to the City of 
Bombay and the other places therein 
mentioned.’ Section 21 defined “annual 


letting value” in the City of Bombay 
as meéaning the rateable value of 
buildings or lands as determined in 


accordance with the provisions of the 
City of Bombay Municipal Act, 1888. 
Section 22 which was the -charging 
section provided that- there shall be 
levied and paid to the Provincial 
Government a tax on buildings and 
lands called the Urban Immovable 
Property Tax at 10 per cent. of the 
annual letting value of such buildings 
or lands. Examining the legislative 
authority of the Provincial Govern- 
ment, Beaumont, C. J. observed: 


-“The impugned tax may fall 
either: (1) within Item 42 of the Pro- 
vincial List and not.within the Federal 
List, or (2) within Item 54 or Item 55 
of the Federal List and’ not within the 
Provincial List, or (3) it may fall within 
both the Lists.” 

It will be noted that- Item 54 read 
“taxes on Income other than agricul- 
tural income” and Item 55 “taxes on 
the capital value of the assets, exclu- 
sive of agricultural land, of individuals 
and companies; taxes on the capital 
of the companies”. According to the 
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learned Chief Justice the impugned 
tax was not a tax on income. He ob- 
served: 


“The charging Section 22 imposes 
the tax on lands and buildings, and not 
on income, and the basis of the tax is 
‘annual value. This is an arbitrary 
basis which might be applied as well 
for ascertaining capital value, as for 
ascertaining income. The fact that 
some concession is allowed to the small 
owner, a concession which may be 
based as much on political, as on econo- 
mic considerations and that an allow- 
ance may be made where the pro- 


perty is shown to produce on income,. 


a fact which may be taken to show 
that the estimated value was found to 
be erroneous, cannot alter the nature 
of the tax.” 

Addressing himself to the question as 
to whether the tax was one on the 
capital value of the assets, the learned 
Chief Justice said: 

“An analysis of the language em- 
ployed in Items 54 and 55 respectively 
affords scope for this argument but 
whether the contention be sound or 
not, in my opinion, itisimpossible to 
say that this tax, although it is a tax 
on lands and buildings, is a tax on the 
capital value of the lands and buildngs. 
It is imposed without any relation to 
the capital value except so far as 
such value can be ascertained by re- 
ference to rateable value.” 

Broomfield, J. made an attempt to as- 
certain what the expression “capital 
value” meant and said: 

“What is meant by the capital 
value of assets in that Item (Item 55) 
is by no means clear, and the argu- 
ment threw little light on the matter. 
It may be that what is intended is a tax 
on the total value of assets in the 
nature of capital levy. In any case 
the measure of the capital value of 
assets would obviously be affected by 
several factors, e.g. mortgages and 
charges, of which the impugned tax 
takes no account............... Looking at 
the essential character of the tax 
from the legal point of view. I think 
it may be described as a tax on lands 
and buildings, imposed on the owners 
qua owners, and assessed by a some- 
what arbitrary but not inequitable 
standard, whch is not dependent either 
on the income of the assessee or on the 
capital value of the properties”. 

Kania, J. did not think that the im- 
pugned tax was of a nature to en- 
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croach upon Item 55 in List I, under 
that item the tax should be on the 
total capital assets and not on a por- 
tion of person’s capital 


160. In Municipal Corporation 
v. Gordhandas, AIR 1954 Bom 188 
Rule 350-A framed by the Corporation 
of the City of Ahmedabad in respect 
of a rate on open lands was impugn- 
ed as ultra vires, This rule laid down 
the manner in which the rateable area 
of the open lands was to be determin- 
ed and provided that the rate of the 
area of open land thus determined was 
to be levied at one per cent. of the 
valuation based on capital and all 
such lands subject to ‘exemptions 
thereinafter provided shall be liable to 
be charged the same.’ Rule 243 dealt 
with the valuation based on capital 
and it laid down that valuation based 
upon capital shall be the capital value 
of buildings and lands as may be de- 
termined from time to time by the 
valuers of the Municipality who were 
to take into consideration such reli- 
able data as the owners or the occu- 
piers might furnish either of their own 
accord or on being called upon to do 
so. It was common ground that the 
Corporation derived its authority to 
impose taxes or rates under Section 73 
of the Bombay Act XVIII of 1925. 
Sub-section (1) cf that section em- 
powered a Municipality to impose for 
the purposes of the Act a rate on 
buildings or Jands or both situate with- 
in the Municipal borough. Sub-sec- 
tion (2) provided for a limitation that 
nothing in this section was to autho- 
rise the imposition of any tax which 
the State Legislature has no power to 
impose in the State under the Govern- 
ment of India Act, 1935 under 
Entry 55, List I. The Corporation 
contended that the rate in question 
did not amount to a capital levy at 
all, but that it was a rate on open land 
and the value of the capital was utilis- 
ed merely as a means or machinery to 
enable the Municipal Corporation to 
levy a reasonable rate on the said 
open Plot. In support of this, the 
Corporation relied upon the Explana- 
tion to Section 75 of the Municipal 
Boroughs Act laying down the proce- 
dure preliminary to imposing a tax. 
It provided that before imposing a 
tax a Municipality shall, by a resolu- 
tion passed at a general meeting, speci- 
fy among other things (iii) in the case 
of a rate on buildings or lands or both, 
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the basis for each class of the valua- 
tion on which such rate is to. be im- 
posed; and the explanation added that 
in the case of lands the basis of valua- 
_ tion may be either capital or annual 

jetting value. According to the Muni- 
cipal Corporation that Rule 350-A 
had purported to do was to adopt the 
capital value as the basis of valuation 
for levying the rate on open lands. In 
upholding the validity of the tax, 
Gajendragadkar, J. (as he then was) 
' said (See p. 191): 


© Jature is given the power to levy a tax 
on lands. . Entry 42 of list IJ, which 
confers this power on the Provincial 
Legislature, introduces no terms of 
limitation and does not provide for any 
particular manner in which the tax 
should be levied. In other words, the 
power of the Provincial legislature to 
levy the tax on lands is unqualified and 
absolute. In the present case, the 
power of the Municipal Corporation to 
levy a tax on the open land is similar 
in extent to the power of the. Local 
Legislature.......ccccsee If, by adopting 
this basis, the inevitable result would 
be that the rate which is ultimately 
levied amounts to a capital levy and is 
therefore ultra vires, it would be neces- 
sary to hold that, not only Rule 350-A 
is ultra vires, but the ‘Explanation’ -to 
Section 75 itself is ultra vires.” 
He did not however feel driven to this 
conclusion as in his view: ‘ 
“a distinction must be made þe- 

. tween a rate or tax which is levied on 

land on the basis of its capital value 
' and a tax which is levied on the capital 
value of the land 
asset itself.” 
He added: 


“It seems to me that it is perfect- 
Iy legitimate to the taxing authority to 
attempt to correlate its tax to the real 
value of the property. It would be open 
to a municipality to levy a uniform tax. 
on all the buildings; it would similarly 
be open to the Municipality to levy a 
uniform tax on all the lands. The 
Municipality may, however attempt to 
make such taxation reasonable by tak- 
ing into account the areas of the lands 
and the size and nature of the buildings. 
But when the Municipality makes 
provisions for taking into account these 
relevant facts, the Municipality is at- 
tempting only ta make its taxation 
reasonable, just and equitable. It is 


treating it as an 
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with that view alone that , in the case 
of lands, the Municipal Corporation of 
Ahmedabad has chosen : to adopt the 
basis of the capital, value of the open 
lands to determine the rate of tax that 
should be levied on them.” i 

The learned Judge went on to consi- 
der in what manner Central Legisla- 
ture could levy a tax on the capital 
value of the assets. He observed: 


“I£ the asset in question happens 


. to be a land, its real capital value in 


the context would be determined after 
taking into account the encumbrances 
to which the land may be subject and 
the other liabilities which may be 
enforceable against it............s0000. The 
position of the Municipal Corporation 
when it levies a rate on the same pro- 
perty, treating it, as land, is not the 
same, or similar. It would be open to 
the Municipal Corporation to take into 
account the value of the land as such, 
without reference to the encumbrances 
to which it is subject, and to 
levy the rate on the value of 
the land so determined. In other 
words, the Municipal rate or tax 
would not be concerned to determine 
the real economic capital value of the 
asset in question, but to find out the 
market value of the land apart from 
its real capital value in the economic 
sense and levy its tax on it. In this 
way, the capital value of the open 
land determined by the Municipal 
Corporation under Rule 350-A would 
not always or necessarily be the same 
as the capital value of the same land 
if it was determined by the Central 
Legislature for the purpose of levying 
a tax under Item 55 in List L” 

The learned Judge however visualised 
that in ‘some cases the capital value 
may work out to be the same in cases 
falling under Entry 55 of List I and 
those falling under Entry 42 of List IL 
The learned Judge Vyas, J. said: 

‘In the context of Item 55 the 
capital value of the assets means the 
real. capital value, regard being had 
to the encumbrances to which the lands 
may be subject. Ifa land whose 
market value is Rupees 10,000/- is sub- 
ject to a mortgage of Rupees 15,000/- 
the owner has only an equity of rede- 
mption the value whereof may be a 
minus quantity. Such an asset could 
not possibly be liable to the levy of a 
tax under Entry 55 of List L All the 
same the owner would not be immune 
from the levy of a tax upon the said 


me og 
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land by the Municipality under 
Entry 42 for the Municipality is not 
concerned whether the land is encum- 
bered or unencumbered.” 


It must be noted that the above de ~ 


cision was set aside in appeal to this 
Court but there is nothing in the judg- 
ment of this Court which goes against 
the interpretation of the expression 
“capital value” by the High Court. The 
decision of the majority Judges of this 
Court was based on the fact that the 
word “rate” had not been used any- 
where in the Act and when it was 
provided that in the case of open 
lands the basis of valuation may 
either be capital or annual letting 
value “the words must be held to refer 
to that well-known method of valua- 
tion prevailing in England with res- 
pect to levy of rates and cannot be 
read to mean a percentage of the 
capital value itself’: Gordhandas 
Hargovindas v. Municipal Commis- 
sloner, Ahmedabad, (1964) 2 SCR 608 
at p. 632 = (AIR 1963 SC 1742). 


161. Entry 49 appears always 
to have been regarded as contemplat- 
ing the levy of tax on lands and build- 
ings both as units. As was pointed 
out in (1970) 1 SCR 268 = (AIR 1970 
SC 169) (supra): 


“Entry 49 of List II, contemplates 
a levy of tax on lands and buildings or 
both as units, It is not concerned with 
the division of interest or ownership 
fn the units of lands or buildings which 
are brought to tax. Tax on lands 
and buildings, is directly imposed on 
lands and buildings, and bears a de- 
finite relation to it............... For the 
purpose of levying tax under Entry 49, 
List II the State Legislature may 


adopt for determining the incidence of 


tax the annual or the capital value 
of the lands and buildings.” 

In this case it was held that the 
Madras Urban Land Tax Act 12 of 
1966 was in pith and substance one 
which imposed a tax on urban land 
at a percentage of the market value 
and was within the ambit of Entry 49 
of List Il. The history of this entry 
‘was also traced in the judgment and 
it was held that “Entry 49 ‘taxes on 
Jands and buildings’ should be constru- 
ed as taxes on lands and taxes on 
buildings.” 


162. Tt may not be out of place 
to note that the vires of the Punjab 
Drban Immovable Property Tax Act 
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of 1940 which contained somewhat 
similar provisions was challenged 
before the Federal Court of India in 
Ralla Ram v. Province of East Punjab, 
1948 FCR 207 = (AIR 1949 FC 81). 
There the charging section (sec. 3) 
provided for the levy and payment of 
annual tax on buildings and lands 
situate in the rating area shown in the 
Schedule tothe Actatarate prescrib- 
ed not exceeding twenty per centum 
of the annual value of such buildings 
and lands and section 5 laid down that 
the annual value of any land or build- 
ing was to be ascertained by estimat- 
ing the gross annual rent at which such 
land or building might reasonably be 
expected to let from year to year less 
certain allowances. One of the grounds 
urged was that the impugned tax was 
in substance a tax on income and as 
such covered by Entry 54 in List I 
and not by Entry 42 in List IL Turn- 
ing down the above contention it was 
observed: 

“The Act is to be read as a whole 
and having regard to the elaborate 
provisions made in it for determining 
the annual value of buildings and to 
the fact that the rate actually fixed in 
the Official Gazette has a direct refer- 
ence to the annual value, there can be 
no doubt that the basis of the tax is 
annual value.” 

The Court further 
p. 220): 

seals once it is realised that the 
annual value is not necessarily actual 
income, but is only a standard by 
which income may be measured; much 
of the difficulty which appears on the 
surface is removed. In our opinion, 
the crucial question to be answered is 
whether merely because the Income- 
tax Act has adopted the annual value 
as the standard for determining the 
income, it must necessarily follow 
that, if the same standard is employed 
as a measure for any other tax, that 
tax becomes a tax on income?” 
Considering the pith and substance of 
the legislation the Court said that (see 
p. 224): 

. “There is however nothing in the 
impugned Act to show that there was 
any intention on the part of the Legis- 
lature to get at or tax the income of 
the owner from the building...... The 
annual value, as has been pointed out, 
is at best only notional or hypothetical 
income and not the actual income. It 
is only a standard used in the Income- 


said that (see 
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tax Act for getting at income, but that 
is not enough to bar the use of th 

Same standard for assessing a provin- 
cial tax. If a tax is to be levied on 
property, it will not be irrational to 
correlate it to the value of the property 
and to make some kind of annual value 
on the basis of the tax without intend- 
ing to tax income.” 


The ultimate conclusion of the Court 
was that in substance the impugned 
tax was not a tax on income. 


163. Before the vires of the 
Wealth tax Act, as originally enacted, 
came to be canvassed before this 
Court, the matter had engaged the at- 
tention of several High Courts. It 
would appear that throughout this 
web of decisions the principal and 
sometimes the only question raised 
was, whether it was competent to the 
Union Parliament to enact a measure 
which would impose a liability on 
Hindu undivided families when Entry 
86 -provided for imposition of a tax on 
“individuals” and “companies”. Chro- 
nologically the main decisions are as 
follows. In Mahavirprasad Badridas 
v. Yagnik, Second Wealth tax Officer, 
(1959) 37 ITR 191 = (AIR 1960 Bom 
191) the petitioner before the Bombay 
High Court contended that “to the ex- 
tent the Union Parliament authorised 
the levy of wealth tax on Hindu un- 
divided families as units, the legisla- 
tion is ultra vires” and in support of 
that contention placed reliance on En- 
try 86. The submission assumed that 
the levy of wealth tax fell under En- 
try 86. The contention of the peti- 
tioner was repelled by Shah, J. (as he 
then was) holding that the expression 
“individuals” used in defining the topic 
of legislation would include an associa- 
tion of individuals. It is to be noted 
however that the learned Attorney- 
General appearing on behalf of the 
Union of India had contended that 
even assuming that by the 86th entry 
in List I of the seventh Schedule the 
Union Parliament was not invested 
with power to legislate for levying 
wealth tax on the assets of Hindu un- 
divided families, the Union Parliament 
was still so invested with authority 
by Art. 248 of the Constitution and En- 
try 97 in List I of the seventh Sche- 
dule. For the assessee it was sub- 
mitted that “whether the Constitution, 
in defining powers to legislate on a 
topic, has by incorporating words of 
limitation expressly placed a restric- 
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tion upon the competence of Parlia- 
ment to enact legislation, relying upon 
the residuary powers contained in 
Art. 248 and Entry 97 in List I, the 
restriction cannot be ignored. Shah, J. 
dealt with this argument by observ- 


“On the view I have taken on the 

interpretation of the expression “indi- 
viduals” in entry 86, I do not think it 
necessary to express any opinion on 
the question whether in the residuary 
powers of the Union Parliament, 
power to legislate on a topic which is 
partially dealt with by a specific entry 
in the first List may be regarded as 
included.” 
The other learned Judge, Desai, J. ex- 
pressed himself similarly. In N. V. 
Subramanian v. Wealth Tax Officer, 
40 ITR 567 = (AIR 1961 Andh Pra 75) 
the vires of the Act was challenged by 
a Hindu undivided family before the 
Andhra Pradesh High Court the exact 
contention being “that the respondent 
cannot take action under the provisions 
of the Wealth-tax Act, 1957 with res- 
pect to a Hindu undivided family on 
the ground that the Act, in so far as 
it enables the levy and collection of 
wealth tax on the capital value of as- 
sets of a Hindu undivided family is 
beyond the legislative competence of 
the Union Parliament”. No point 
appears to have been raised as to whe- 
ther wealth tax could at all be the 
subject of a levy under entry 86, as 
the High Court noted (P. 571): 

“The principal question that falls 

to be determined is whether the ex- 
pression “individuals” in entry 86 can 
POPER a Hindu undivided fami- 
y.” 
Reference was made to Mahavirpra~ 
sad’s case, (1959) 37 ITR 191 = (AIR 
1960 Bom 191) (supra) as also decisions 
turning on the interpretation of the ex- 
pression “individuals” in section 3 of 
the Income Tax Act of 1922 and it was 
held that the principle of the said deci- 
sions applied to the construction of 
‘individuals’ in entry 86. Although the 
Court mentioned that reliance had 
been placed on behalf of the Wealth 
tax Officer upon Entry 97 in List I to 
sustain the imposition it did not feel 
it necessary to examine the applicabi- 
lity of the said entry. 

164. The question cropped up 
again before the same High Court 
in P. Ramabhadra Raju v. Union of 
India, 45 ITR 118 = (AIR 1961 Andh 
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Pra 355) and was similarly answered. 
The argument on behalf of the asses- 
see proceeded on the assumption that 
entry 86 was the relevant entry for 
levying wealth tax but it was inappli- 
cable to the case of a Hindu undivided 
family. - . 


165. In 44 ITR 277 = (AR 
1962 Ker. 110) the assessee raised in 
the forefront of his contention that 
"Parliament was not competent under 
entry 86 in the Union List to impose 
a tax called the Wealth tax on the 
capital value of the assets of Hindu 
undivided families and of Mappila Mar- 
umakkattayam Tarwards and also on 
the capital value of the assets of any 
person to the extent that they are and 
may be deemed to be made up of agri- 
cultural income.” Examining the dif- 
ferent provisions of the Act, Velu Pil« 
lai, J. observed (See P. 282). 

“These leave no room for doubt 

in our minds that the pith and subst- 
ance or the true nature and character 
of the tax is that it is a levy on the 
capital value of assets, subject to speci- 
fied inclusions and exclusions in the 
content of the term “assets”, agricul- 
tural lands being one of the exclusions. 
To this extent, the Wealth tax is spe- 
cifically and in substance covered by 
entry 86 in the Union List.” 
The learned Judge felt no difficulty 
in accepting the argument that “lands 
and buildings” can form part of assets 
and that “Taxes on lands and buildings” 
within the meaning of Entry 49 of the 
State List may include a tax- thereon 
on the basis of their capital value. He 
remarked that 

“the land tax can be related to 
the annual or capital or sale value of 
the land.” 

According to him: 

“the distinction, real and vital (Le. 
between entry 86 and entry 49) be- 
tween a tax on lands and buildings on 
the basis of their capital value, and a 
tax on such capital value itself treat- 
ing lands. and buildings as an item of 
asset cannot be ignored.” 

He further observed: 


"In the case of a tax whose base or 
object is lands and buildings, their an- 
nual or capital value is but a measure 
or standard adopted to ensure the just-- 
ness or reasonableness of the levy, but 
in the case of a tax on capital value, 
such value is itself the base or object 
of the levy.” ; 
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According to the learned Judge there 
was an overlapping of imposts under 
Entry 86 and Entry 49 as in his view: 
, “To allocate the legislative power 
to impose a tax on the capital value 
of lands and buildings, treating them 
as assets, entirely to the field cover- 
ed by entry 86 in the Union list is not, 
as contended, to rob entry 49 in the 
State list of its content, for even ex- 
cluding taxes under entries 45 to 48 in 
the State List, which have some relation 
to lands or buildings or both, the field 
is still open under entry 49 for legisla- 
tion for other taxes on lands and build- 
ings...... There is, therefore, really no 
conflict and no overlapping of jurisdic- 
tion in the case of the two entries in 
question.” 
The learned Judge was further of the 
view that 


Scenes entry 49 must be held to be 
a general provision for taxes on lands 
and buildings and to yield to entry 86 
which must be held to be a special 
provision for a particular tax, a tax on 
the capital value of assets.” 
On the other aspect of the case eg. 
that a tax on the net wealth of an as- 
sessee to the extent that it is or may 
be said to be made up of his agricultu- 
ral income and as such pertaining to 
the field marked by entry 46 in the 
State List the learned Judge pointed 
out that the charging section in the 
Act did not purport to tax any income 
whatever but only the net wealth of 
an assessee as defined in terms of his 
assets. He agreed with the view of 
the Bombay and the Andhra Pradesh 
High Courts that a Hindu undivided 
family was not an entity distinct and 
separate from the members composing 
it and came within the connotation of 
the term ‘individual’ in entry 86. In 
this view, he felt it unnecessary to con- 
sider the alternative argument advanc- 
ed for the department that even if 
entry 86 was not applicable the Act was 
saved by Art. 248 read with entry 97 
in the Union List. 

166. So far as the Allahabad 
High Court is concerned the notable 
judgment is that of a Bench of three 


Judges, Jugal Kishore v. Wealth-tax 
Officer, 44 ITR 94 = (AIR 1961 All 
487 FB). The Judgment of Gurtu, J 


shows that the argument on behalf of 
the assessee was that Entry 86 did not 
justify an imposition on Hindu undi- 
vided families. He appears to have 
started with the assumption that irn- 


' vided families” (p. 
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- position of tax on net wealth would be 
covered by Entry 86 but inasmuch as 
the said entry would not justify’ an im- 
position on a Hindu undivided family 
resort could be had to the residuary 
power in Art. 248 to justify a legisla- 
tion of this measure (see p. 100). Upa- 
dhya J. was of the view that “the Act 
should be declared ultra vires the Par- 

_ liament so far as it imposed a tax on 

the capital assets of the Hindu undi- 

115). Jagdish 

. Sahai, J. concluded that “the Union 

- legislature could have enacted the im- 
pugned provision by virtue of entry 
86” and it was “not necessary to go into 

the question whether entry 97 read 
with Art.. 248 could sustain the impu- 

gned provision” (pp. 123-124). 

167. In Sarjerao Appasaheb 
Shitole v. Wealth-tax, Officer, (1964) 
52 ITR 372 (Mys.) the three main 
points urged there: (i) wealth tax on 
lands and buildings is ultra vires the 
powers of Parliament; (ii) under any 
circumstances Parliament could not 

have imposed wealth-tax on Hindu un- 

' divided families; and (iii) the Wealth- 

tax Act was violative of Art. 14 of the 

Constitution. It was argued on behalf 
of the assessee that Entry 86 of List I 
had to be read as subject to Entry 49 
in List II: if so. read it would be found 

that the field of “lands and buildings” 

was reserved for the State under En- 
try 49. The first point was rejected 
on the basis of the earlier decision in 

Balekai’s case, 48 ITR 472 = (AIR 
1963 Mys. 111) holding that “land” 

other than agricultural land, being a 

. part of the assets, came within the 

scope of Entry 86. It was argued that 

Entry 86 of List I did not empower 

Parliament to levy wealth-tax on un- 

` divided families. This point was decid- 

' ed against the assessee by the learned 
. Judges observing (see p. 376): : 


‘Whenever a question arises as to 
the source of power, the task of the 
court is to locate that power in one or 
the other of the Lists..:...As mention- 
ed earlier, it is not the case of the 
assessee that the power in question 
~ ean be located either in List II or List 
Jl. Therefore, it follows that Parlia- 
ment has power to legislate on the 
subject either under entry 86, failing 
. that under the residuary power given 

to it under entry 97. It makes no dif- 
ference whether the source of the 
- power isinentry 86or in entry 97. 
Therefore, we hold that Parliament had 


.Das v. Wealth-tax Officer, 
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competence to enact a law providing 
for imposing wealth-tax on, undivided 
families.” 


168. The Madras High Court 
had to deal with the question in Rajah 
Sir M. A. Muthiah Chettiar v. Wealth- 
tax Officer, (1964) 53 ITR 504 (Mad.). 
The petitioner there asked for the 
issue of a writ of prohibition to direct 
the Wealth-tax Officer. to forbear 
from taking. proceedings pursuant to 
the notices issued and also for a- simi- 
lar writ restraining the Expenditure 
Tax Officer. The only question in the 
first petition was, whether S. 3 of the 
Wealth-tax Act offended Art. 14 of 
the Constitution in that it left out of 
its ambit Marummakkattayam tar- 
wads. It was held that the charging 
section of the Wealth-tax Act did not 
fall within the mischief of the equality 
clause of the Constitution as Govern- 
ment was free to exercise a wide dis- 
cretion in selecting the subjects of 
legislation, The Kerala _ case- above 
referred to came up in appeal to this 
Court: the judgment there is reported 
in (1964) 52 ITR 605 (SC) and alow- 
ing the appeals and remanding the case 
to the High Court this Court observed 
that it was not necessary to consider 
whether the view of the High Court on 
the first question relating to legislative 
competence was or was not correct. 

. 169. The Judgment of the Spe~ 
cial Bench of the Allahabad High 
Court already referred to came up for 
consideration in this Court in Banarasi 
(1965) 2 
SCR 355 = (AIR 1965 sc 1387). The 
appellants contended before this Court 
that the taxes which Parliament was 
empowered to levy under entry 86 
could only be imposed on individuals 
and if these bodies were outside the 
scope of entry 86 they could not be 
subjected to` such a levy under Entry 
97 “as that entry referred to matters 
other than those specified in entries 1 
to 96 of List I as well as those enume- 
rated in Lists I and IJ and since 
Wealth-tax was a matter specifically 
enumerated in Entry 86, Entry 97 
could not be held to take in the said 
Tax.” In regard to Art. 248 the argu- 
ment was that it must be read with 
Entry 97 and if wealth-tax in respect 
of the capital value of assets of Hindu 
undivided families was outside both 
Entry 86 and Entry 97, the residuary 
power of legislation conferred on Par- 
liament by Art. 248 could not be in- 
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voked in respect of tax imposed on the 
capital value of assets of Hindu undi- 
vided families by the impugned provi- 
sion” (p. 358). . 


169A. On behalf of the Wealth 
Tax Officer it was argued that the im- 
pugned provision was primarily valid 
under Entry 86 in List L In the alter- 
native, it was argued that Entry 97 
which was a residuary entry would 
take in all matters not enumerated in 
List II or List IT] including any tax 
not mentioned in either of those Lists. 
It was urged that the word “matter” 
mentioned in Entry 97 cannot take 

taxes specified in Entry 86, but 
it refers to the subject matter in res- 
pect of which Parliament seeks to 
make a law under Entry 97. The. bulk 
of the arguments there turned on the 
interpretation of the word “indivi- 
duals” in Entry 86 and as to whether 
the use of that word justified the levy 
of a tax on Hindu undivided families. 
According to this Court: 

“the basic assumption on which 
the appellants’ argument rests is that 
the Constitution-makers wanted to 
exclude the capital value of the assets 
of Hindu undivided families from 
taxes -That is why their contention is 
that the impugned provision would not 
be sustained either under entry 86 or 
under Entry 97 of List or even under 
Art. 248.” (p. 360). ` i 
To this the Court’s reaction was: 

tOn the face of it, it is impossible 
to assume that while thinking of levy- 
ing taxes on the capital value of as- 
sets, Hindu undivided families could 
possibly have been intended to be left 
out”. (P. 361). - 

It was further said (p. 364): 

“The Constitution-makers. were 
fully aware that Hindu citizens of this 
country normally form Hindu undivid- 
ed families and if the object was to 
levy taxes on the capital value of as- 
sets it is inconceivable that the word 
“individuals” was introduced in the 
entry with the object of excluding 
from its scope such a large and exten- 
Sive area which would be covered by 
Hindu undivided families.” ` 
Accordingly the Court came to the 
conclusion that. the “impugned section 
is valid because Parliament was com- 
petent to legislate in respect of Hindu 
undivided families under entry 86”. 
Having come to the said conclusion it 
was said (see at p. 364): 
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“This question has been consider- 
ed by several High Courts and the 
reported decisions show consensus in 
judicial opinion in favour of the con- 
struction of Entry 86 which we have 
adopted.” 

This is followed by reference to the 
decisions of the Bombay High Court, 
Andhra Pradesh High Court, Mysore 
High Court and the Madras High Court 
which have been already noted. 
According to this Court: 

arres these reported decisions show 
that the validity of the impugned pro- 
vision was challenged before the High 
Courts on the ground that the Hindu 
undivided family is an association and 
as such, the capital value of its assets 
could not be taxed under Entry 86.” 
The Court observed at p. 365: 

“Since we have come to the con- 
clusion that Entry 86 covers cases of 
Hindu undivided families, it follows 
that the impugned provision is valid 
under the said Entry itself. That being 
so, it is unnecessary to consider whe- 
ther the validity of the impugned 
provision can be sustained under En- 
try 97 or under Art. 248 of the Con- 
stitution.” - 


170. It will be noted that the 
argument there was not whether a 
tax or net wealth was covered by the 
Entry “capital value of the assets” but 
whether “individuals” on whom the 
burden was to fall under that entry, 
could include Hindu undivided families 
and this Court was really not called 
upon to examine this aspect of the 
matter. 


171. In (1969) 1 SCR 108 = 
(ATR 1969 SC 59) (supra) the substance 
of the argument was that Wealth-tax 
was chargeable only on the accretion 
of wealth: during the financial year 
and that Parliament could not have in- 
tended that the same assets should 
continue to be charged to tax year 
after year. It is to be noted that in 
the writ petition filed in this Court, 
the assessee did not contend that the 
tax.on net wealth was not chargeable 
under the Act of 1957 under Entry 86 
òr in any other Entry of the Union 
List and naturally there was-no occa- 
sion for this Court to go into that 
question as is clear from a passage at 
p. 110 of the judgment: 

“The Parliament enacted the 
Wealth-tax Act in exercise of the 
power under List I of the Seventh 
Schedule entry 86———Taxes on the 
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capital value of assets, exclusive of 
agricultural lands, or individuals and 
companies; taxes on the capital of 
companies”. 


That was so assumed in the decision 
of this Court in (1965) 2 SCR 355 = 
(AIR 1965 SC 1387) (supra), and coun- 
sel. for the- petitioner accepts that the 
subject of Wealth-tax Act falls within 
the term of entry 86 List I of the 
Seventh Schedule. What he argued 
however was that...... since the expres- 
sion “net wealth” includes non-agricul~- 
tural lands and buildings of an asses- 
see, and power to levy tax on lands 
and buildings is reserved to the State 
‘Legislatures by Entry 49 List II of the 
Seventh Schedule, the Parliament is 
incompetent to legislate for the levy 
of wealth-tax on the capital value of 
assets which include non-agricultural 
lands and buildings:” 

This was however turned: down by the 
Court observing: 

“The tax which is imposed by en- 
try 86 List I of the Seventh Schedule 
is not directly a tax on lands and build- 
ings. It is a tax imposed on the capi- 
tal value of the assets of individuals 
and companies, on the valuation date. 
The tax is not imposed on the com- 
ponents of the assets of the assessee: 
it is imposed on the total assets which 
the assessee owns, and in determining 
the net wealth not only the encumbr- 
ances specifically charged against any 
item of asset, but the general liability 
of the assessee to pay his debts and 
to discharge his lawful obligations have 
to be taken into account. In certain 
exceptional cases, where a person 
owes no debts and is under no enforce- 
able obligation to discharge any liabi- 
lity out of his assets, it may be possi- 
ble to break up the tax which is levia- 
ble on the total assets into components 
and attribute a component to lands 
and buildings owned by an assessee. 
In such a case, the component out of 
the total tax attributable to lands and 
buildings may in the manner of com- 
putation bear similarity to tax on lands 
and buildings levied on the capital or 
annual value under entry 49 List II. 
But the legislative authority of Parlia- 
ment is not determined by visualizing 
the possibility of.exceptional cases of 
taxes under ‘two different heads 
operating similarly on tax-payers.” 
The Court went on to add: 

“Again entry 49 List II of the 
Seventh Schedule contemplates the 
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levy of tax on Iands and buildings or 
both as units. It is normally not con- 
cerned with the division of interest or 
ownership in the units of lands or 
buildings which are brought to tax- 
Tax on lands and buildings is directly 
imposed on lands and buildings, and 
bears a definite relation to it. Tax on 
the capital value of assets bears no 
definable relation to lands and build- 
ings which may form a component of 
the total assets of the assessee. By 
legislation in exercise of power under 
entry 86 List I tax is contemplated 
to be levied on the value of the assets. 
For the purpose of levying tax under 
entry 49 List HI the State Legislature 
may adopt for determining the inci- 
dence of tax the annual or the capital 
value of the lands and buildings. But 
the adoption of the annual or capital 
value of lands and buildings for deter- 
mining tax liability will . not, in our 
judgment, make the fields of legisla- 
hae under the two entries overlapp- 


172. It is therefore quite clear 
that the whole discussion proceeded on 
the assumption that imposition of tax 
on the net wealth was justified under 
Entry 86 List I. The Assessee’s con- 
tention was that capital value of lands 
and buildings would fall under entry 
49 and would therefore fall within the 
exclusive field of legislation of the 
State. This was turned down by the 
Court holding that the concept of a 
tax on net wealth which included not 
only the value of the assets but ex- 
cluded the general liability of the as- 
sessee to pay his debts was one entire- 
ly different from a concept of tax at- 
tributable to lands and buildings as 
such. With respect, this was the pro- 
per approach to the identification of 
of the subject matter of legislation ie 
that the levy had no direct relationship 
to the aggregate value of the assets of 
an “individual” but his net worth 
which was to be determined by dedu- 
cting his liabilities from the total value 
of the assets held by him. 

173. _In (1970) 1 SCR 268=(AIR 
1970 SC 169) (supra) Madras Act 12 of 
1966 was inter alia challenged before 
the Madras High Court as violative of 
Arts. 14 and 19 (1) (f) of the Constitu- 
tion. Before this Court it was con- 
tended inter alia on behalf of the as- 
sessee that the impugned Act fell 
under Entry 86 List I- and not under 
Entry 49 of List II, and as Entry 49 
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envisaged taxes on lands and buildir~ 
the impugned Act which imposed tax 
on land could not be held to fall under 
that entry. The argument on behalf 
of the respondent was that the “impu- 
gned Act was, both in form and subst- 
ance taxation on capital and was hence 
beyond the competence of the State 
Legislature.” It was urged that “to 
tax on the basis of capital or principal 
value of assets was permissible to Par- 
liament under List I, entries 86 and 87 
and to the State under entry 48 of List 
Il”. Taxation under Entries 86 and 88 
formed a group of entries the scheme 
of which was to carry out the directive 
principle of Art. 39 (c) of the Consti- 
tution and the method of taxation of 
capital or principal value was prohibit- 
ed even to Parliament in respect of 
other taxes and to the States except in 
respect of estate duty on agricultural 
land” This was turned down by the 
Court observing (see p. 277): 

Seek os there is no warrant for the 
assumption that entries 86, 88 of List 
I and Entry 48 of List II form a spe- 
cial group embodying any particular 
scheme...The Legislative entries must 
be given a large and liberal interpre- 
tation, the reason being that the al- 
location of the subjects to the lists is 
not by way of scientific or logical de- 
finition but by way of a mere simplex 
enumeratio of broad categories. We 
see no reason, therefore, for holding 
that the entries 86 and 87 of List I 
preclude the State Legislature from 
taxing capital value of lands and build- 
ings under Entry 49 of List I.” 

The Court went on to add: 

“In our opinion there is no con- 
flict between Entry 86 of List I and 
Entry 49 of List II. The basis of taxa- 
tion under the two entries is quite dis- 
tinct. As regards Entry 86 of list I 
the basis of the taxation is the capital 
value of the asset. It is not a tax 
directly on the capital value of assets 
of individuals and companies on the 
valuation date. The tax is not imposed 
on the components of the assets of the 
assessee. The tax under Entry 86 
proceeds on the principle of aggrega- 
tion and is imposed on the totality of 
the value of the assets. It is imposed 
on the total assets, which the assessee 
owns and in determining the net wealth 
not only the encumbrances specifically 
charged against any item of asset, but 
the general liability of the assessee to 
pay his debts and. to discharge his law- 
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ful obligations have to be taken into 
account......... But entry 49 of List IT 
contemplates'a levy of tax on lands and 
buildings or both as units. It is not 
concerned with the division of interest 
or ownership in the units of lands or 
buildings which are brought. to tax. 
Tax on lands and buildings is directly 
imposed on lands and buildings and 
bears a definite relation to it. Tax on 
the capital value of assets bears no re- 
lation to lands and buildings which may 
form a component of the total assets 
of the assessee......... For the purpose 
of levying tax under Entry 49, List I 
the State Legislature may adopt for 
determining the incidence of tax the 
annual or the capital value of the lands 
and buildings. But the adoption of the 
annual or capital value of lands and 
buildings for determining tax liability 
will not make the fields of legislation 
under the two entries overlapping. The 
two taxes are entirely different in 
their basic concept and fall on different 
subject matters.” 


174. Sri Prithvi Cotton Mills 
Ltd v. Broach Municipality, (1970) 1 
SCR 388 = (AIR 1970 SC 192) (supra) 
was the aftermath of the judgment of 
this Court in Patel Gordhandas’s case, 
(1964) 2 SCR 608 = (AIR 1963 SC 
1742) (supra). To undo the effect of 
that decision the Gujarat Legislature 
passed the Gujarat Imposition of 
Taxes by Municipalities (Validation) 
Act 1963 seeking to validate the im- 
position of the tax as well as to avoid 
any future interpretation of the Act 
on the lines on which Rule 350-A was 
construed. Section 3 of the Act was 
passed to validate past assessments 
and collection of rates on lands and 
buildings on the basis of capital value 
or a percentage of capital value as 
also all assessments made before the 
passing of the Validation Act. At the 
same time S. 99 was enacted in the 
Gujarat Municipalities Act to provide 
for the levy of a tax on lands and 
buildings “to be based on the annual 
letting value or the capital value or 
the percentage of the capital value of 
the buildings or lands or both.” The 
main question before the Court was 
whether the legislature possessed com- 
petence to pass a law imposing a tax 
on lands and buildings on the basis of 
a percentage of their capital value. 
The court noted that it was conceded 
by counsel for the appellants that sec- 
tion 99 of the Municipalities Act was 
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permissible legislation under Entry 49 
of List II. The Court observed that: 


“the doubt which was created by 


. entry 86 of List I no longer exists after 


the decision in Sudhir Chandra Nawn’s 
ease, (1969) 1 SCR 108 = (AIR 1969 
SC 59) (supra). As it had been held in 


‘that case that tax under Entry 86 was 
-not a direct tax on lands and buildings 
but on net assets it was open to a State 


a 


.wealth-tax in different 


Legislature to levy a tax on lands and 
buildings as units indicating the mode 
of levy which could include one based 
on a percentage of the capital value.” 

It will thus be clear from the elabo- 
rate discussion of the arguments in all 
the cases regarding the imposition of 
High Courts 
that the principal ground of attack on 
the Wealth-tax Act was that “Hindu 
undivided families” were not “indivi- 
duals” and could not be brought to tax 
under Entry 86 of List I directly or 
by the aid of Art. 248 read with Entry 
97 of the said List. In most of the 
eases the learned judges did not feel 
called upon to express any opinion 
with regard to the applicability of En- 
try 97. Barring the decision in Ma- 
mmad Keyi’s case, 44 ITR 277 = (AIR 
1962 Ker 110) in the Kerala High 
Court, little was said about the scope 
of this Entry read with Art. 248. When 
the matter came to this Court effecti- 


_vely for the first time in Banarsi Das’s 


case, (1965) 2 SCR 355 = (AIR 1965 
SC 1387) (supra) the Judges did not 
think that the legislative history in 
the matter of denotation of the word 
“individuals” on which the appellants 


relied could really afford any mate- 


rial assistance in construing the word 
“individuals” in entry 86. The Court 
held that “individuals” in Entry 86 
would include Hindu undivided fami- 


. Hes as had been the view of many High 


175. 


' attempt was made in any of the cases 


to properly identify the subject mat- 
fer of the legislation imposing the tax 
and ascertain whether capital value of 
assets meant the same thing as net 
wealth as defined in the Wealth Tax 
Act. The various decisions and autho- 


_Yities cited above which bear on the 


true meaning ofthe expression “capital 
value of assets” makes it amply clear 


' that the same can only mean the mar- 


ket value of the assets less any encum- 
brances charged thereon. The ex- 


pression does not take in either the 


With respect no _ serious’ 


A.L R. 


general liabilities, of the individual 
owning them or in particular the debts 
owed in respect of them, In my view, 
the subject matter of legislation by 
Wealth Tax Act is not covered by 
Entry 86 but by Entry 97 of List I. 
The capital value of the assets of an 
individual ‘ig as different from his 
net wealth as the market value of 
the saleable assets of a business is from 
value as a going concern ignoring 
the goodwill When a business is 
valued as a going concern 
its assets and liabilities whether chang- 
ed on the fixed assets or not have to be 
taken into account but in computing 
the value of the tangible assets of the 
business tthe general liability of the 
business apart from the encumbrances ` 
on its assets do not figure. To what 
use Entry 86 can be put is not for us 
to speculate upon. It appears that the 
view of Professor Kaldor as expressed 
in his report on Indian Tax Reform 
(Chapter 2) was that an annual tax on 
wealth should be a tax on accrual and 


. not a tax on the principal itself. His 


suggestion was that the tax should be 
on a graduated scale with a very low 
rate at the lowest slab so that an as- 
sessee could meet both.the Income- 
tax liability and the wealth tax lia- 
bility without feeling the pinch. It 
must also be noted that in his view 
agricultural land could only be taxed 
by way of wealth asa _ result of a 
constitutional amendment. The 
Government of India do not appear to 
have _ proceeded on the lines of 
Professor Kaldor’s suggestion. Pro- 
bably Entry 86 of List I can be utilised 
for levying a capital levy in an emer- 
gency or by way of a im- 
position of an individual’s assets with- 
out considering his holding of agri- 
cultural land. Eyen assuming Entry 49 
of List II envisages imposition of taxes 
on lands and buildings adopting a 
mode of a certain percentage on their 
capital value, lands and buildings must 
still be subject to taxation as units and 
no aggregation is possible. Further, no 
State Legislature is competent to levy 
a tax which would embrace an indivi- 
dua!l’s assets in the shape of lands and 
buildings situate outside the state. 


176. The . subject matter of 
wealth tax including or excluding 
agricultural lands ete. is not covered 
by Entry 86 of List I read with Arti- 
cle . 248. Although read by itself 
Entry 97 may seem to suggest that the 











1972 ` M. Chelamayya v. M. 


xpression “any other matter” has re- 
ference to the other entries in List L 
Art. 248 (1) makes it clear beyond doubt 
that such matters are those which are 
not: covered by entries in List II or 
List III. The Constitution has not de- 
nied to the Union power to levy wealth 
tax inclusive of agricultural land as 
was contended for on behalf of the 
respondents. ` 


177. The residuary field of 
legislation no. longer lies barren or 
unproductive. It has already yielded 

sources of taxation like the 
Gift Tax, the Expenditure Tax Act 
and borrowings as under the scheme 
of annuity deposits. 

- 178. In the above view of the 
matter, it is not necessary to discuss 
the points of similarity between the 
scheme of distribution of legislative 
power under our Constitution and 
Sections 91 and 92. of the British 
North America Act of 1867. Nor is 
ft relevant to consider whether the 
words “exclusive of agricultural land” 
in Entry 86 of List I are words of ex- 
clusion and not of prohibition. 

179. I would therefore allow 
the appeal and set aside the judgment 
of the High Court but make | no order 
as to costs. 

ORDER 

180. In view of the majority 

dgments, the appeal is allowed. 

shall 'be no order as to costs. > 
Appeal allowed. 


AIN 1972 SUPREME COURT 1121 
- (V 59 C 198) 
(From Andhra Pradesh: AIR 1967 
Andh Pra 257) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND D. G. PALEKAR, JJ. 
Mattapalli Chelamayya (dead) by 
legal representatives and another, 
Appellants v. Mattapalli Venkatarat-. 
nam (dead) by his legal representatives 
and another, Respondents. 

Civil Appeal No. 428 of 1967, D/- 
¥8-1-1972. 

(A) Registration Act (1908), Sec- 
Gon 17 (1) (b) — Compulsory registra- 
tion — An award referring to parti- 
tion of immovable properties is not 
compulsorily registrable on ground 
that it embodies a partition. 
BP/BP/A349/72/GKC 
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The recital in the award is no 
more than a reference to an existing 
fact and does not purport to create or 
declare, by virtue of the award itself, 
right title or interest in immovable 
property. ATR 1961 SC 1077, Applied. 
AIR 1967 Andh Pra 257, Affirmed. 


‘(Para 9) 
(B) Registration Act (1908), Sec- 
tion 17 (1) (b) — mpulsory regis- 


tration — An Award directing a party 
to pay certain amount to another does 
not require registration. . 


The direction in the award w pay 
a sum of money which has been held 
due and payable by one party to an- 
other is a direction giving effect to a 
liability which already existed. It 
does not create the liability for the 
first time but merely works out the 
liability. (Para 11) 


(C) Registration Act (1908), S. 49 
— Effect of non-registration — Part . 
of award requiring 
Part severable from the part not re- 
quiring registration — Such an award 
is admissible in evidence. 


Thus, where one transaction creates 
an independent personal obligation 
to pay a certain sum of money and 
the other transaction merely strength- 
ens the first transaction by adding a 
right to proceed against the charged 
property, the second transaction with 
regard to the charge being a severable 
transaction can be validly ignored 
and the award to the extent it declares 
the personal obligation to pay is ad- ` 
missible in evidence, the transaction 
not being required to be compulsorily 
registered. (Para 11) 


Since the charge is not registered 
it will be correct to say that the do- 
cument will not affect the immovable 
properties sought to be charged. It 
will not also be received as evidence 
of any transaction affecting such pro- 
perty that is to say, in this case, as 
evidence of the charge. But Sec- 
tion 49 does not say that the document 
cannot be received in evidence at all. 
All that it-says is that the document 
cannot..be received as evidence of any 
transaction affecting’ such property. If 
under the Evidence Act the document 
is receivable in evidence for a 
collateral purpose, Section 49 is no bar. 
The proviso to Section 49 clearly em- 
powers the Courts to -admit any un- 
Te document as evidence of a 


registration — 
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collateral transaction not required to 
be registered. (Para 10) 


(D) Arbitration Act (1940), S. 17 
— “Pronounce judgment according to 
award”—Where a severable part of an 
award cannot be given effect to for a 
lawful reason, there is no bar to en- 
force the part to which effect could be 
- justly given —. AIR 1914 PC 105, Re- 
lied on. 


It is true that Himei should be 

. pronounced according to the award, 
but that does not bar giving effect to 

the severable part of the award if it 

could be justly done. Departure from 

‘the’ award or a part of the award is 
barred only in those cases where the 

award or a severable part of it is 

lawful and capable of being given 

effect to. (Para 12) 


(Œ) Stamp Act (1899), Sec. 35 — 
Inadmicssibility in evidence of unstamp- 
ed documents — Original award not en- 
: grossed on stamp paper but a true copy 
` of it engrossed on stamp covers of the 
value more than the stamp duty and 
penalty required for the document — 
Award is admissible in evidence — 
AIR 1967 Andh Pra 257, Affirmed. 

(Para 13) 


Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 1077 (V 48) = 
(1961) 3 SCR 792, Kashinathsa 
. Yamosa Kabadi v. Narsingasa 
Bhaskarasa Kabadi 
'(1914) AIR 1914 PC 105 (V 1) = 
ILR 36 All 336, Mt.. Amir 
ae v. Syed Badruddin 
Hus 12 
(1890) FLR 13 Mad 308, Sambayya 
vV Gangayya 


M/s. P. Krishnarao, C. Srinivasa- 
rao, T. Satyanarayana and S. S. Shukla, 
. Advocates for Appellants; Mr. M. C. 
Bhandare, Sr. Advocate, (Mr. A. V. 
Rangam and Miss A. Subhashini, Ad- 
vocates, with him), for Respondents. 

The following Judgment of the 
Court was delivered by 


PALEKAR, J.:— This is an ap- 
peal by special leave by the defendants 
arising out of the judgment of the 
High Court of Andhra Pradesh in A. 
S. 212 of 1962 from the decision of the 
Subordinate Judge, Kakinada, in Ori- 
ginal Suit No. 15 of 1956. 


2. The plaintiffs who are the 
respondents before this Court applied 
under Section 14 of the Arbitration 
Act for the filing of an award dated 


decree. 


‚movable 


A.LE 


10-11-1955 and for a decree in terms 
of that award. The application was 
registered as a suit being O. S. No. 15 . 
of 1956. The defendants filed their 
written statements contesting the suit 
and also applied by I. A. Nos. 597 and 
598 of 1956 for setting aside the 
award under Sections 30 and -33 of the 
Arbitration Act. Several contentions 
were raised by the defendants — one 
of them being that the award being 
unstamped and unregistered was in- 
admissible in evidence and hence a 
decree in terms of the award could not 
be passed. 


3. The learned Subordinate 
Judge after framing a number of is- 
sues ‘considered only the question with 
regard to the admissibility of the 
document. In his view the award 
dated 10-11-1955 embodied a partition 
of immovable properties worth more 
than Rupees 100/- and was, therefore, 
compulsorily registrable under Sec- 
tion 17 of the Indian Registration Act. 
Being compulsorily -registrable the 
award could not be admitted in evi- 
dence for the purpose of passing a 
He also held that the award 
was not duly stamped and for that 
reason. also it was inadmissible in evi- 
dence. Accordingly, he dismissed the 
suit. 


4, The plaintiffs went in ap- 
peal to the High Court. The appeal 


- was placed before a Full Bench for dis- 


posal.. The Court held that the 
award was not inadmissible on the 
ground that it embodied a partition. 
In its opinion it was admissible in evi- 
dence so far as it did not affect im- 
property. It further held 
that a decree could be passed in terms 
of that part of the award which was 
severable from any other part of it 


- which was invalid for any reason. As 


regards the contention thatthe docu- 
ment was unstamped the High Court 
held that the document was admis- 
sible in evidence on payment of neces- 
sary duty and penalty and since the 
same had been already paid the award 
was admissible in evidence. 


5. Since the other points rafs- 
ed in the trial Court had not been. con- 
sidered, the case was remanded to 
the trial Court to be disposed of in 
accordance with law in the light of 
the decision of the High Court. An 
application for certificate under Arti- 
cles 132 and 133 of the Constitution of 








. them, Venkataswamy, 
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Tndia was filed by the defendants in 
the High Court but the same was re- 
flected. Thereafter the defendants 
came to this Court and obtained 
special leave. 


6. The plaintiffs are brothers 
and appear to be the nephews of the 
defendants who are also brothers. 
They all formed a joint undivided 
Hindu family which owned many im- 
movable properties and carried on 
money-lending business. On 20-5-1950 
all four of them referred their dis- 
pute to three arbitrators by an agree- 
ment Ext, A. L At that time one of 
was a ` minor 
but he was represented by his uncle 
Chelamayya as his guardian. The re- 
levant portion of this Arbitration 
Agreement is as follows: 


“We, the 4 individuals are mem- 
bers of a Hindu joint family. The 
first individual of us had been acting 
as the manager of our joint family. 
While so, we could not pull on to- 
gether amicably we entertained the 
idea of effecting a partition of the 
family properties. Having . separated 
our mess only, we have been living 
separately each by himself. We have 
executed this panchayath mutchilika 
in your favour after choosing all the 3 
of you as panchayatdars, (Arbitrators) 
for ascertaining the accounts as to 
how much amount is remaining with 
each individual of us, as per the 
accounts, from out of the (joint) family 
income, for including that amounts 
to the common pool and for partition- 
ing the entire movable and immovable 
properties belonging to our farnily 
into four (equal) shares with reference 
to good and bad qualities.” 


T7. It appears that between 
26-5-1952 and 30-5-1952 the immov- 
able properties of the family were 
duly partitioned and the parties were 
put in possession of the same. But the 
accòunts of the family business were 
still to be examined and so on 10-10- 
1954 the four of them entered into a 
second arbitration agreement, the arbi- 
trators being the same. This second 
arbitration agreement is Ext A 2. At the 
time of this agreement Venkataswamy 
had attained majority. The relevant 
portion of this agreement is as follows: 

“At present Mattapalli Venkata- 
swamy has ceased to be a minor and 
attained majority. Therefore, we have 


again executed this panchayat mutchi-~- . 
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lika in your favour. On 26-5-52 dur- 
ing the minority of 4th individual 
(Venkataswamy) of us, the immovable 
properties ete. belonging to our joint 


-family had been partitioned. Venkata- 


swamy, the 4th individual of us has 
also agreed to the said partition. Now 
we have executed again this mutchi- 
lika in your favour requesting you to 
partition the remaining properties. a 
This agreement is important in two 
respects. . One is that more than two 
years before the agreement the immov- 
able properties of the family had been 
orally partitioned and secondly 
Vankataswamy who had now attained 
majority accepted the partition of those 
properties. Then on 28-8-1955 a third 
agreement was entered into. It is 
Ext. A-3. The relevant portion of this 
agreement is as follows: 

“In pursuance of the panchayat 

mutchilika executed by us in your 
favour, we request you to pass an award 
taking into consideration the chitta 
balance pertaining to our joint family, ` 
the paddy account relating faslis 1347, 
1348, and 1349 as per the statements 
given by us previously and also the re- 
cords.” 
What is to be noted is that by this 
third agreement the parties asked the 
arbitrators that the award be drawn 
up after taking accounts. 

8. Then on 10-11-1955. the 
three arbitrators made the award. It 
says 

“As per the references to arbitra- 
tors given by you on 20~-5-50 and 
10-10-54, we have fully examined the 
accounts of the lands, business 
accounts as also the statements and 
answers piven by you at the time of 
enquiry and all the aspects (and con- 
sidering all the aspects) we five our 
decision as follows: : 

It is not necessary to onae 
the whole of the award for the pur- 
pose of deciding the points before us. 
On a perusal of the award it will þe 
seen that it falls principally into three 
parts: 

(1) Reference to the partition of 
the immovable properties made 
tween 27-5-52 and 30-5-52. 

(2) A finding with regard to the 
amount in excess of their share recover- 
ed by Chelamayya and Narainamurty 
and their liability to account for the 
same to the other two parties namely 
Venkataratnam and Venkataswamy. 


(3) Creation of a charge on the im- 
movable properties of Chelamayya and 
Narainamurty for the payment of the 
amount found due and payable to 
Venkataratnam and Venkataswamy. 


9. The contention of the ap- 
pellant was that the award is a non- 


‘testamentary instrument which pur- 
‘ ports or operates to create and declare 


right title or interest of the value of 


. more than Rupees 100/~- in immovable 


property and hence it is compulsorily 
registrable under Section 17 (1) (b) of 
Indian Registration Act. It is submit- 
ted that the award not only declares 


_ the title of the sharers in immovable 


property of more than rupees hundred 
and upwards but also creates a charge 


-in immovable properties of more than 
that value. 


submission is only 


: partly correct. The award so far as it 


- réferg to the partition of immovable 


` properties does not purport to create 


~or declare any interest or title in im- 


movable property. That is the view 
taken by the High Court and we are 
in agreement with it: We have already 
referred to the fact that the partition 
of the immovable properties had been 
effected by the arbitrators between 
26-5-52 and 30-5-52 and the award 
merely refers to- this fact in the fol- 
lowing terms: 


~ “Ag per the partition effected by- us 


` from 27-5-52 to 30-5-52 of the lands, 
' houses and house sites belonging to 


your joint family and in the possession 
and enjoyment of your joint family, the 
lands etc. .mentioned in Schedule B 
(referred to have come to you) and 
each: of you obtained individual and 
separate possession of the lands that 
came to“his share and you were in 


_ enjoyment peacefully and without any 


disturbance or dispute.”. 


' This recital is consistent with the 
parties’.own admission about the parti-. 


tion in Ext. A-2 namely: the second 
arbitration agreement dated 10-10- 
1954. The partition of the immovable 
properties had been effected in about 
the middle of 1952 and the parties 
were since then in possession of the 
lands ete. which had been allotted to 
their share. The recital in the award 
is no more than a reference te an exis- 
ting fact and does not purport to 
create or declare, by virtue of the 
award itself, right. title or interest in 
immovable property. Therefore, as 
shown in Kashinathsa Yamosa Kabadi 
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v. Narsingsa Bhaskarsa Kabadi, (1961) 
3 SCR 792 = (AIR 1961 SC 1077) the 
award cannot be regarded as compul- 


sorily registrable on the ground that] . 


it embodies a partition. So far as the 
charge is concerned it -is created for 


the first time by the award and it is i 


i 


$ 


©- not disputed that the transaction of ` 


the charge would require to be regis- ' 


tered. On taking an account of the 4 


funds and collections of the family 
the arbitrators came to the conclusion 
that Chelamayya had received Rupeés 
14,050.7.3 in. excess of hig share and 
Narainamurthy had received Rupees 
8,926.3.6 in excess of his share. The 
arbitrators directed that they should 


make good the amount which came tò. 


Rs. 22,009.7.9. This amount was dis- 
tributed by the arbitrators between 
Venkataratnam and Venkataswamy — 
the former getting Rs. 8,268:11.0 and 
the latter Rs. 14,708.15.9. And then 
the arbitrators directed as follows: `` 


“We decided that for the amounts ` 


due to Venkataratnam and Venkata- 
swamy, Chelamayya and Naraina- 
murthy should pay interest from 30-8- 
1955 till the date of award at 0.8.0 per 
cent per mensem. It is decided’ that 
the amounts noted above have to be 
paid on the basis of the first charge 
on immovable properties: that came to 
both and on the basis of the personal 
liability.” ou 

It will be thus seen that Chelamayya 
and Narainamurty ie. the present ap- 
pellants were made liable to pay cer- 
tain amounts personally to the plain- 
tiffs-respondents along with interest 
and this amount.was made a charge on 
the immovable properties in the pos- 
session of Chelamayya and Naraina- 
murty. a: 


10. So far as the direction to 
pay a sum of money by one party to 
another is concerned there can be no 
difficulty at all because that creates a 
personal liability. After accounts were 
taken it was found that the appellants 
had received money in excess of their 
shares from the family funds and they 
are liable to make good the same to 
the respondents. An award containing 
such a direction does not require to be 
registered, The contention, however, 
is that since the award creates a 
charge also for the payment of this 


amount on immovable properties thel- 


whole transaction must be regarded 
as one and unseverable and since the 


i fis created for the first time. 
;-(therefore, involves two distinct mat- 
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charge requires to be registered, the 
instrument cannot be read in evidence 
for want of registration. This conten- 
tion has been rejected by the High 
Court and, in our - opinion, rightly. 
Section 49 of the Registration Act deals 
with the effect of Pa sane of 
documents required to be registered. 
It provides: 

“No document required by S. 17 
or by any provision of the Transfer of 
erty Act, 1882, to be registered 

(a) affect any immovable property 

comprised therein, or  . 


(c) be received as evidence of any 
transaction affecting such property... 
unless it has been registered.” 

Since the charge was not registered it 
will be correct to say that the docu- 
ment will not affect the immovable 
properties of the appellants sought to 
be charged. It will not also be recei-. 
ved as evidence of any transaction 
affecting such property that is to say, 
in this case, as evidence of the charge. 
It should be noted that the section does 
not say that the document cannot be 
received in evidence at all. All that it 
says is that the document cannot be re- 
ceived as evidence of any transaction 


affecting such property. If.under the’ 


Evidence Act the document is receiva-- 


ble in evidence for a collateral pur- 
pose, section 49 is no bar. This con- 
struction of the provision which was 
accepted for a long time by the High 
Courts has been duly recognised by 
the Amending Act 21 of 1929 which 
added a proviso to the section. The 
proviso clearly empowers’ the 
courts to admit any unregistered docu- 
mert as evidence of a collateral trans- 
action not required to be registered. 


11. The direction to pay a sum 
of money which has been held due and 
payable by the appellants to the res- 
pondents is a direction giving effect to 
a liability which already existed. It 
does not create the liability. for the 
first time but merely works out the 
liability. But the same thing cannot 
be said about the charge. The charge 
The case, 


ters—one is a personal liability to pay 
a certain amount and the second is an 
additional relief to recover that amount 
from the immovable property of 
the appellants, should they fail 
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to pay as ordered. It is, therefore, 
clear that the two do not form 
one transaction but two severable 
transactions. As pointed out. long-ago 
by Muttusami Ayyar, J. in Sambayya 
v. Gangayya, (1890) ILR 13 Mad 308 
at p. 311: “The test, therefore, is whe- 
ther the transaction evidenced by the 
particular instrument is single and in- 
divisible or whether it really evidences 
two transactions which can be.served 
from each other, the one as creating 
an independent personal obligation and 
the other as merely strengthening it 
by adding a right to proceed against 
immovable property. But it should be 
remembered that it is not enough that 
there is an obligation to pay a sum of 
money, but that it is also necessary that 
the obligation should have an indepen- 
dent existence, and be in no way con- 
tingent or conditional on the breach of 
some obligation relating to immovable 
property created bythe same instru- 
ment, for the contingency or the condi- 
tion and the obligation would then be 
parts of one indivisible transaction.” In 


the present case the document eviden-}. 


ces two transactions which can be sever- 
èd fromeach other. One transaction 
creates an independent personal obliga- 
tion to pay a certain sum of money and 
the other transaction namely the charge 
merely strengthens the first transac- 
tion by adding a right to proceed 
against the charged property. In our 
opinion the High Court was right in 
directing that the second transaction 
with regard to the charge being a 
severable transaction can be validly 
ignored and to the extent that it de- 
clares the personal obligation to pay 
the transaction, not being required to 


be compulsorily registered, the award. 


was admissible in evidence. 


12. It was further contended 
for the appellants that an award is 
one and indivisible and to direct ‘that 
effect be given to a part of the award 
and not to the whole of the award 
would amount to modifying the award 
and that was impermissible. Wedo not 
think that there is any substance in 


. this contention also. Where a sever- 


able part of an award cannot be given 
effect to for a lawful reason, there is 
no bar to enforce the part to which 
effect could be justly given. See 
Mt. Amir Begam v. MBadr-ud-din 
Hussain, AIR- 1914 PC 105 where as 
a general principle it is laid down that 
when a separable portion of an award 


7 
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is bad, the remainder of the award, if 
good, can be maintained. By giving 
effect to a part of the award in this 
- case no prejudice is caused to the ap- 
pellants. In fact they stand to benefit. 
As the award stands, the appellants 
would have been responsible not only 
to pay the amounts personally, but also 
‘fromthe property which was charged. 
Since the charge part is eliminated for 
want of registration,. they are freed 
|from the additional liability. It is true 
that judgment should be pronounced 
‘jaccording to the award, but that does 
‘not bar giving effect to the severable 


part of the award if it could be justly ` 


‘done. Departure from the award or a 
part of the award is barred only in 
those cases where the award or a seve- 
rabie part of it is lawful and capable 
of being given effect to. 


13. Lastly it was contended 
that the award was inadmissible in evi- 
dence in view of section 35 of the 
Stamp Act. It is true that the award 
in the original is not engrossed on a 
stamp paper. What the arbitrators 

‘had done at the time of filing the 
award was to file the original award 
along with a true copy of it engrossed 
on a stamp of Rs. 2,865/-. It is not 
disputed that an instrument of this 
kind can be admitted in evidence after 
proper duty and penalty is paid. The 
High Court has rightly pointed out 
that the intention of the arbitrators in 

' engrossing a copy of the award on the 
stamp paper and producing the same 
attached to the original award dt. 10- 
11-1955 was merely to show that the 
required stamp duty and penalty had 
been paid. It is not disputed that the 
actual value of the stamp used 
covers more than the stamp duty 

Jand penalty required for the docu- 
ment and, therefore,. there is no 
difficulty in holding that the award 
is admissible in evidence and cannot 
be rejected on the ground that the pro- 
per duty and penalty has not been 
paid. : 


; 14. In the result the appeal 
fails and is dismissed with costs. . 


Appeal dismissed. 
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AIR 1972 SUPREME COURT 1126 
(V 59 C 199) 
(From: Madras)" ' 
K. S. HEGDE, P. JAGANMOHAN ` 
REDDY AND D. G. PALEKAR, JJ. 

The State of Tamil Nadu and 
others ete., Appellants v. S. K. Krish- 
namurthy ete. Respondents. 

Civil Appeals Nos. 557 to 575 of 
1971, D/- 18-1-1972. : 

Evidence Act, S. 115 — No repre- 
sentation, no estoppel — Madras Edu- 
cation Rules and Text Book Committee 
Rules whether extend any representa- 
tion to the text books publishers that 
the books once prescribed will not be 
changed for the specified period. W. P. 
Nos. 768, 1465 and 1467 to 1483 of 1970, 
D/- 3-9-70 (Mad.) Reversed. (Paras 3, 
4 and 6). 

The Madras Education Rules and 
the Text Book Committee Rules do not 
hold out any representation or even an 
assurance to the publishers that the 
books once prescribed will not be chang- 
ed within the period for which they 
are stated to be current nor is there 
any justification for the assumption 
that these rules envisage the partici- 
pation of the publishers in the scheme 
and as such the Government will be 
estopped from resiling from the repre- 
sentation that the period will not be 
altered. AIR 1968 SC 718 Distinguish- 
ed; AIR 1965 SC 1196 Relied on. : 

(Para 3) 

A perusal of these rules show that 
they are in the nature of Departmental 
instructions and do not confer any right 
on the publishers. Nor are they de- 
signed to safeguard the interests of 
the publishers but are conceived in.. 
public interest. The Government is at 
liberty to change those text books or 
to delete from or add to the list or even 
prescribe books which are not in the 
list. (Para 3) 

The penod during which a Text 
book once prescribed is to continue is 
more an injunction to the Managers of 
the schools than an assurance to the 
publishers that they will not be chang- 
ed because that power. even if it is 
conferred by administrative rules made 
under Article 162, which they are not, 
empower the managers subject to the : 


approval of the authority concerned, 


*(Writ Petn. No. 768, 1465 and 1467 
to 1483 of 1970, D/- 3-9-1970—Mad.) 
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to change them within the period spe- 
cified therein or the Government to 
forbid or prescribe the use of any 
book or books in the recognised 
schools, (Para 3) 

The selection of any textchodles 
by the Committee does not confer any 
rights on the publishers that their text- 
books will be prescribed. If any of the 
schools prescribe the books in the ap- 
proved list for their classes there is no 
assurance or a holding out by them 
that a particular number of books will 
be required. All that the instructions 
that a book prescribed should not be 
changed for three years imply is to 
avoid any hardship to the students. 
(Para 4) 

Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 1997 (V 58)= 
(1971) 2 SCC 361, Sankaranara- 
yanan v. The State of Kerala 5 
(1971) ATR 1971 SC 2399 (V 58)= 
CA 1313 of 1970, D/- 5-10-1971 
=1972 Tax LR 1734, Narinder 
Chand Hemraj v, Lt. Governor, 
Union Territory, Himachal Pra- 
desh. 5 
(1968) ATR 1968 SC 718 (V 55)= 
(1968) 2 SCR 366, Union of 
India v. Indo-Afghan Agencies 


Ltd. 

(1965) ATR 1965 SC 1196-(V 52)= 
(1965) 1 SCR 890, State of Assam 
y. Ajit Kumar Sharma 


Mr. S. Govind Swaminadhan, 
Advocate-General for the State of 
Tamil Nadu, (M/s. S. Mohan and A. V. 
Rangam, Advocates, with him), for 
Appellants (In all the Appeals): M/s. 
K. K. Venugopal and K. R. Nambiar, 
Advocates, for Respondents (In C. As. 
Nos. 557 to 559 and 561 to 575 of 1971). 
The Judgment of the Court was 
delivered by 

P. JAGANMOHAN REDDY, J.:— 

22 Writ Petitions were filed in the 
High Court of Madras by publishers 
of text-books for Government Schools, 
Distt Board and Municipal Council 
Schools challenging the directions of 
the Deputy Secretary to Govern- 
ment, Education Department, contain- 
ed in his D. O. letter No. 54582/E5/69, 
Education, dated 12th August, 1969, 
addressed to District Collectors and 
Local Board authorities that they 
should intimate to the publishers of 
the books which are prescribed for the 
year 1969-70 that after the end of 
the School year they will no longer be 
prescribed, A Division Bench of the 


State of Tamil Nadu v. S. K. 
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High Court allowed the Writ Petitions. - 
From this decision, 19 appeals are be- 
fore us by certificate. It appears that 
the Government of Tamil Nadu in fur- 
therance of its -policy to nationalise 
text-books for schools, was intending 
to publish them through the Tamil 
Nadu Text Books Corporation pursuant 
to which it had issued the impugned 
D. O. letter. The writ petitions which 
are the subject matter of these appeals 
raise similar grounds and we will adopt 
the averments in writ petition No. 768/ 
70 as being typical of the other writ 
petitions, which course was also adopt- 
ed by the High Court. 


2. The respondent in that ap- 
peal alleged that the impugned D. O. 
letter giving the aforesaid directions is 
illegal and void as being contrary to 
the Madras Educational Rules and the 
Text-Book Committee Rules made by 
the Governor of Tamil Nadu in pursu- 
ance of the powers vested under Arti- 
cle 162 of the Constitution and affect- 
ed respondent’s fundamental rights 
under Article 19 (1) (g) of the Consti- 
tution inasmuch as his business of 
publishing Text-Books has been seri- 
ously jeopardised and has practically 
been brought to a stand-still; that it 
is not open to the Government of 
Tamil’ Nadu to act contrary to the 
general rules made under Article 162 
of the Constitution; that the policy of 
nationalisation of the text-books is 
itself illegal and void; that the princi- 
ples of natural justice have been vio- 
lated in that under the rules once text- 
books have been approved and select- 
ed for the schools and have been pres- 
cribed, they remained current for 
three years, as such to cancel this con- 
tinuance for the remaining period 
without notice and without hearing 
would result in heavy financial loss; 
and that as under Article 19 (6) of the 
Constitution the trade carried out by 
the private citizens can be restricted 
only in pursuance of a law which en- 
ables the State to have a monopoly of 
that trade, it will not be open to the 
State to set up a Text Books Society 
to have a monopoly over the text- 
books trade without the authority of 
law and an executive order purporting 
to do this would be violative of Arti- 
cle 19 (1) () & (g) of the Constitution. 
It was further averred that even if it 
is assumed that Article 19 (6) does not 
apply to their case, their fundamental 
rights cannot be restricted only for the 





2 main to be so prescribed for three years .. 


1 


the students. i 
‘the view that a publisher of text-books 


no administrative 
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purpose of enabling a State or the 
Corporation owned or controlled bv 


the State to carry on the particular 
trade to the exclusion of private citi- 
zens. The High Court disposed of the 
Writ Petitions merely on the ground 
that even though the Madras Educa- 
tion Rules like the Text Book Com- 
mittee rules have been issued in exer- 


“cise of the administrative -powers vest- 


ed in the Government, the. inhibition 
‘against change of selected text-books 
within a period of three years is not 
for the purposes of safeguarding the 


‘interest of the publishers but is con- 
ceived in public interest, namely, that 
‘the institution concerned should not be 


at liberty to change the books every 
year which may involve hardships to 
‘Nonetheless it was of 


could proceed on the basis that he has 
some sort of assurance that once his 
books have been selected and prescrib- 
ed as text books, those books will re- 


‘on which expectation he may, from a 
business point of view, have the requi- 
site number of text-books printed in 
‘advance or stock the same. It further 


‘observed that the publisher can well 


say unless the rules are changed, by 
three years’ period can-be curtailed to 


‘his prejudice. On this assumption it 


held that “if a representation is made 


‘to some one of a particular state of 
. affairs to continue over a time and he 
‘acts on it and as a result does some- 


‘thing which has cost him time and 
money the representator or the person 
‘who induced the belief and expectation 
‘will not be at liberty to go back upon 
his representation or holding out of 
‘expectation and withdraw his stand to 
the prejudice of the one who has acted 
upon it”. The petitioner was, there- 
fore, entitled to invoke -this principle 
in his favour in the instant case. The 
contention urged on behalf of the State 
of Tamil Nadu that the rules being 
merely in the nature of administrative 


‘Instructions, do not have the force of 
‘law and cannot be enforced in courts 
‘was negatived on two grounds, firstly, 


that even as an administrative instruc- 


.tion, if it has the force of representa- 


tion which a publisher may well rely 


‘on and commit himself to a certain 


position, it is not open to the authority 
to resile from it to his prejudice and 


secondly, that the rules referred to are 


instructions, the. 


A.1.B. 


obviously traceable to the executive ` 
power of the Government under Arti- 
cle 162 of the Constitution and provide 
for the procedure for registration of 
publishers, submission of books by 
them for approval and their selection, ` 
which books if approved and selected, 
are to be valid. for a certain duration. 
For these reasons the High Court ob- 
served that “even as an administrative 
instruction when it is codified in that 
form, it is bound to be followed”, and 
therefore, the executive cannot say 
that because they have the adminis- 
trative power they are entitled to use 
and invoke such administrative power 
and act for the purpose of its adoption 
in individual cases contrary: to the 
generality and tenor of the rules. 


3. Before us it is submitted on 
behalf of the State of Tamil Nadu by 
the learned Advocate General that the 
High Court adopted two contradictory 
positions in that while holding ‘that the 
rules approving the text~books and 
prescribing them for schools though 
administrative in character are not for 
the benefit of the publishers nonethe- 
less a representation is said to have 
been made to them that once they are 
prescribed they will not be changed 
for three years. There is in our view 
no warrant for concluding that the 
Madras Education Rules and the Text 


‘Book Committee Rules hold out an: 


representation or even an assurance tr 
the publishers that the books once 
prescribed will not be changed nor as 
contended by the respondent’s advo- 
cate is there any justification for the 
assumption that these rules envisage 
the participation of the publishers in 
the scheme and as such the Govern-!” 
ment will be estopped from resiling 
from the representation that the period 
will not be altered. The Madras Edu- 
cation Rules though called rules are 
administrative . instructions for the 
guidance of the Department. Rule 58 
which deals with the text-books, states 
that a consolidated list of text-books 
authorised by the Government to be 
used under the several subjects is 
published annually in the Fort St. 
George Gazette; that Managers of 
schools are at liberty to select from the 
latest list such -books as they may ` 
deem most suitable provided that the 
text-book so selected shall not be 
changed within three years of their 
introduction in any of the schools ex- 
cept with the previous approval of the 
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District Education Officer in the case 
of boys’ schools and the Inspectress’ in 
the case of girls’ schools. It further 
states that no books (other than books 
for religious instruction) not authoris- 
ed by the Government shall be used in 
any recognised school. The Govern- 
ment, however, reserve to itself the 
right to forbid or to prescribe the use 
of any book or books in the recognised 
schools. The rules relating to-Madras 
text-books Committee which were 
issued on November 26, 1965, set out 
the objects of the Committee, its con- 
stitution, the general grounds on which 


the books may. be described as unsui- ` 


table, expression, printing and get-up. 
registration of publishers, rules relat- 
ing to recognised schools. fees for 
scrutiny of books submitted for appro- 
val of the text-books committee, etc. 
In Rule 27, it is provided that any book 
approved for use in recognised schools 
as text-book shall retain its approval 
for five years and in Rule 30 it is pro- 
vided that -all text-books used in 
recognised schools shall be selected 
only from the approved list of text- 
books issued during the year excepting 
books published by or on behalf of the 
Government. It is also provided in 
Rule 32 that under the powers delegat- 
ed to him by the Government, the 
Director retains on behalf of the 
Government the right to prescribe 
text-books in a particular subject for 
use in recognised schools, even though 
such books have not been approved by 
the text-book committee. A perusal 
of these rules show that they are in 
the nature of Departmental instruc- 
tions and do. not confer any right on 
the publishers. 
by the High Court, designed to safe- 
guard the interests of the publishers 
but are conceived in public interest. 
The Government is at liberty to change 
those text-books or to delete from or 


ess to the list or even prescribe - 


books which are not in the list. When 
once it is accepted that those instruc- 
tions do not confer any right on nor 
create an interest in the publishers but 
are conceived in the public interest and 
the Government has full liberty in the 
mattter of approval as well as the 
power of control over the kind of books 
that should be prescribed in the schools 
the publishers cannot say that once they 
are prescribed they cannot be changed 
within the period for which they are 
stated to be current, The period during 
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which Text-Book once prescribed is 
to continue is more an injunction to 
the Managers of the schools than an 
assurance to the publishers that they] - 
will not be changed because that 
power, even if it is conferred by ad- 


-ministrative rules made under Article 


162, which in our view they are not. 
empower the managers subject to the 
approval of the authority concerned 
to change them within the period spe- 
cified therein or the Government to for- 
bid or prescribe the use of any book or 
books in the recognised schools. The 
impugned letter in this case can, there- 
fore, be said to have been issued + 
the Government in exercise of the 
power reserved to it under those very 
rules. 

4. Even dehors these provisions 
the instructions do not extend to the 
publishers any kind of representation 
or assurance. The selection of any 


_text-books by the Committee does not 


confer any rights on the publishers 
that their text-books will be prescrib- 
ed. All that the selection implies is 
that the books have been approved as 
fit and of the standard which can be 
prescribed for respective classes in the 
schools by their managers. There is no 
undertaking that they will be pres- 
cribed. If any of the schools prescribe 
the books in the approved list for their 
classes there is no assurance or a hold- 
ing out by them that a particular num- 
ber of books will be required. If the 
books that are printed are not sold the 
risk is that of the publishers. Nor can 
the schools which have prescribed the 
book hold the publisers responsible if 
they cannot at any time supply suffi- 
cient number of books to cope with the 
needs of the school. All that the instru- 
ctions that a.book prescribed should 
not be changed for three years imply, 
as the High Court rightly recognised 
isto avoid any hardship to the students. 
Students may fail and have to repeat 
the course the next year, or those who 
are promoted may not afford new 
books but might go in for second hand 
books used in the previous years. These 
are some of the hardships that may b’ 
sought to be avoided by requiring the 
books prescribed to be current for three 
school years. 


5. It is true that a representa- 
tion can be made to a person either 


-directly or indirectly if it was intend- 


ed to be made to him when it è 
brought to his notice, But that is not 
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the case here as it was in the Union 


of India v. Indo-Afghan Agencies 
Ltd., (1968) 2 SCR 366 = (AIR 1968 
SC 718), where under a scheme to in- 
crease exports of woollen textiles, as 
an incentive it was provided that an 
exporter will be granted certificates to 
import raw materials of a total amount 
equal to 100% of the f.0.b. value of his 
exports. The scheme was under the 
Imports (Control) Order 1955 made 
pursuant to section 3 of. the Imports 
and Exports (Control) Act 1947. 
Clause 10 of the scheme provided that 
the Textile Commissioner could grant 
an import. certificate for a lesser 
amount if he is satisfied, after holding 
an enquiry, that the declared value of 
the goods exported is higher than the 
real value of the goods. The Textile 
Commissioner collected evidence ex 
parte and acting upon the report of a 
Committee appointed by him, passed 
orders reducing the import entitle- 
‘ments of the respondents without ins 
forming them or giving them an op- 
portunity to explain the materials on 
the basis of which the said action was 
taken. This Court held that it could 
not be assumed merely because the 
policy is general in terms and deals 
with the grant of licences for import 
of goods and related matters, that it is 
statutory in character. But even if it 
is'only executive or administrative in 
character, Courts have power in ap- 
propriate cases to compel performance 
of the obligations imposed by the 
scheme. upon the Departmental autho- 
rities. On the terms of the scheme 
and the facts of. the case, the action 
of the Textile Commissioner in reduc- 
ing the “import entitlement” was con- 
sidered to be bad and struck down. 
‘This cage was later considered and 
explained in Sankaranarayanan v. The 
State of Kerala, (1971) 2 SCC 361 = 
(AIR 1971 SC 1997) and in an unre- 
ported decision in Narinderchand 
Hemraj v.. Lt. Governor, Union 
Territory, Himachal Pradesh, C. A. 
No. 1313 of 1970, D/- 5-10-1971 (re- 
ported in AIR 1971 SC 2399) to both 
of which one of us (Hegde J.) was a 
party. In the former case it was point- 
ed out that “there is no question of any 
representation having been made by 
the Government which was acted upon 
to their detriment by the appellants”. 


In the later case one of us, Hegde, J., - 


pointed out that in the Indo-Afghan 
Agencies’ case, (1968) 2 SCR 366 = 


ALE 


(AIR 1968 SC 718). “This Court did 
not hold that the Government was not 
competent to change the scheme. If 
the scheme had statutory force, it 
bound the Government as much as it 
bound the exporters. In that event 
the Court was competent to compel 
the Government to'act according to the 
scheme. If on the other hand the 
scheme contained merely administra- 
tive instructions then the Government 
having made the representation refer- 
red to earlier, on the basis of which 
the exporters had exported certain 
goods, the Government was estopped 
from going back on the representation 
made by it”. 


6. The case which is more ana~ 
logous to the one before us is State 


- of Assam v. Ajit Kumar Sharma, (1965) 


1 SCR 890 = (AIR 1965 SC 1196) 
where a Constitution Bench of this 
Court which considered the claim of 
the teacher of a private College affi- 
liated to the Gauhati University ‘in 
Assam which received grants-in-aid 
from the State on certain conditions 
set out in the form of Rules held that 
he was not entitled to maintain a Writ 
Petition under Article 226 of the Con- 
stitution. In that case Rule 7 of the 
Rules provided that if a teacher stood 
for ‘elections to the Legislature, he 
should be on compulsory leave with- 
out pay from the date of the filing of 
his nomination till the end of the next: 
academic session or till the termina- 
tion of the term of office to which he 
may be elected as the case may be. 
The respondent who had recourse to 
this Rule had after obtaining permis- 
sion, stood as a candidate for Parlia- 
ment and was defeated. Thereafter, 
he rejoined his post but was informed 
that he has been granted compulsory 
leave without pay till the end of the 
academic session. It was against this 
direction that he filed a Writ Petition 
challenging the rule as being without 
legal force and not binding on the 
Governing Body or the Respondent, 
which contention was negatived on the 
ground that the rules were merely ad=- 
ministrative instructions not having the 
force of the law as statutory rules and 
govern matters between private colleges 
and the Government. In any view of the 
matter, the claim of the respondents 
that there was any representation made 
to them or intended to be made is not 
justified. In this view, the appeals 
are allowed but as some of the cons 
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‘Itentions raised in the Petitions have 

not been considered by the High Court, 

the matter is remanded to it for dis- 

posal according to law. There will 
be no order as to costs. i 

' , } Appeals allowed and 

cases remanded. 
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S. M. SIKRL C. J., J. M. SHELAT, 
L D. DUA, H. R. KHANNA 
AND G. K. MITTER, JJ. 

State of Himachal Pradesh and 
others, Appellants v. M/s. -Associated 
Hotels of India Ltd., Respondent. 

Civil Appeal No. 1207 of 1968, D/- 
4-1-1972 


: Punjab General Sales Tax Act 
{46 of 1948), S. 2 (h) — Sale — Sunnly 
of meals by hotelier to resident visitor 
is not sale of food liable to sales tax. 
The transaction between a hotelier 
and a visitor.to his hotel whereby the 
former receives the latter for lodg- 
ing in his hotel is essentially a con- 
tract of service and where in the per- 
formance of the service and as part 
of the amenities incidental to that 
service the hotelier serves meals at 
stated hours, the transaction is not 
sale. It is true that the customer, dur- 
ing his stay, consumes a number of 
food stuffs. It may be possible to say 
that the property in those food stuffs 
passes from the hotelier to the custo- 
mer at least to the extent of the food 
stuffs consumed by him. Even if that 
be so, mere transfer of property is 
not conclusive and does not render the 
event of such supply and consumption 
a sale since there is no intention to 
sell and purchase. The transaction 
essentially is one of service by the 
hotelier in the performance of which 
meals are served as part of and inci- 
-dental to that services, such amenities 
being regarded as essential in all well 
conducted modern hotels. The bill 
prepared by the hotelier is one and 
indivisible, not being capable by ap- 
proximation of being split up into one 
for residence and the other for meals. 
It is true, such a bill would be pre- 
pared after consideration of the costs 
of meals, but that would be so for all 
the other ‘amenities given to the cus- 
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tomer. The Revenue, therefore, is not 
entitled to split up the transaction in- 
to two parts, one of service and the 
other of sale of food stuffs and to 
split up also the bill charged by the 
hotelier as consisting of charges for 
lodging and charges for food stuffs 
served to him with a view to bring 
the latter under the Act. (Case law 
discussed). (1967) 20 STC 1 (Puni), 

Affirmed. (Paras 14, 17) 
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The following Judgment of the 
Court was delivered by 

SHELAT, J.:— The respondent- 
company carries on business as hotel- 
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lers and conducts several hotels includ- 
ing the ‘Cecil Hotel’ at Simla. Besides 
conducting hotels, it‘also carries on re- 
staurant business. As part of its 


business as hoteliers, the company re- 


.ceives - guests in its several hotels to 
whom, besides furnishing lodging, it 
_ also serves several other amenities, 

such as public and private rooms, bath 
with hot and cold running water, linen, 
meals during stated hours ete. The 
bill tendered to the guest is an all in- 
‘Clusive one, that is to say, à fixed 
amount for the stay in the hotel for 
‘each day and does not contain different 
items of each of the aforesaid ameni- 
ties. That is, however, not the case in 
its restaurant business’ where a - cus- 
tomer takes his meal consisting either 
of items of food of his choice or a fixed 
menu. The primary function of such a 
restaurant is to serve meals desired by 
.a customer, although along with the 
food, the customer gets certain other 


¡amenities also, such as service, linen ete. 


‘The bill which the customer pays is for 
the various food items which he con- 
sumes or at a definite rate for the fixed 
menu, as the case may be, which pre- 
„sumably takes into account service and 
other related amenities. 


2. The respondent-company, as 
„such hoteliers, has been registered as a 
dealer under the Punjab General Sales 
Tax Act, XLVI of 1948 and has been 
filing quarterly returns and paying 
sales tax under that Acti < 


3. On September 2, 1958 the 
‘company applied for a' declaration that 
it was not liable to pay sales tax in 
_respect of meals served in the said 
Cecil Hotel to the guests coming there 
for stay. In support of its plea, the 
company raised the following conten- 
tions’ (1) that the hotel receives 
guests primarily for the purpose of 
lodging, (2) that when so received, the 
‘management provides him with a 
number of amenities incidental to such 
lodging and with a view to render his 
stay in the hotel comfortable includ- 
ing meals at fixed hours, (3) that the 
transaction between the company and 
‘such a guest is one for the latter to 
stay and not one of sale of- food 
stuffs supplied as one of the incidental 
amenities, (4) that the bill given by 
the company and paid bythe guest is 
one and indivisible, that is, a fixed 
amount per day during his stay in the 
hotel and does not consist of separate 
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items in respect of the several ame- 
nities furnished to him including meals 
served to him, and (5) that the trans- 
action so entered into does not envisage 
any sale of food since the guest can- 
not demand a rebate or deduction if 
he were to miss a meal or meals, nor 
is he ‘entitled to carry away or deal 
within any manner the food served at 
his table, if a part of it remains un- 
consumed. It is, on the other hand, 
the management which has the right 
to deal with such unconsumed remain- 
der as it likes. Such a position, there- 
fore, is inconsistent with a sale under 
which the property in the whole must 
pass to. the purchaser,. and who can 
deal with the remainder in any manner 


he likes, 


4. The Sales Tax Officer re- 
jected the company’s application on 
the ground thatthe transaction which 
takes place between the management 
and a resident guest takes in both 
lodging and boarding and the hotel 
charges include consideration for 
both. A revision under Section 21 of 
the Act by the company to the Com- 
missioner met the same fate, The 
company then filed a writ petition for 
an order quashing the said decision as 
also the notices issued by ‘the Sales 
Tax authorities under the Act. The 
grounds put forward in the writ peti- 
tion were almost the same which the 


.company’ had previously urged in its 


application for declaration. 


5. There was no dispute regard-. 
ing the facts stated in the writ peti- 
tion and particularly with regard to 
the fact that the transaction which a 
visiting resident enters into with the 
management is one and indivisible, 
that the bill charged on him is like- 
wise one and indivisible, that the char- 
ges are for each day of stay, and that 
that being so, the bill was incapable of 
being split up into separate charges for 
each of the amenities furnished and- 
availed of by such a visiting resident. 
The dispute was as to the nature of 
the transaction and whether such 
transaction included sale of .food stuff 
supplied at various meals supplied to 
such a customer. 


6. The High Court, on a con- 
sideration of the arguments urged be- | 
fore it and relying mainly upon the 
decision of this Court in State of 
Madras v. Gannon Dunkerley and Co. | 
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Ltd 1959 SCR 379 = (AIR 1958 SC 
560), to the effect that where a’ trans- 
action is one and indivisible it cannot 
be split up so as to attract the Sales 
` Tax Act to a part of it, allowed the’ 
writ petition. It held that a transac- 
tion between a hotelier and his resi- 
dent visitor did not involve a sale of 
food when the former supplied meals. 
to the latter as one of the amenities 
during his residence, and that if there 
was one inclusive bill, it. was incapa- 
ble of being split up in the absence of 
any rates for the meals agreed to be- 
tween the parties as part of the trans- 
action between the two. The High 
Court also held that the transaction 
was primarily one for lodging, that 
the board supplied by the manage- 
ment amounted to an amenity consi- 
dered essential in these days in all 
properly conducted hotels, and that 
when so supplied, it could not be said 
to constitute a sale every time a meal 
was served to such a resident visitor. 

This appeal, by special leave, is filed 
against this view of-the. High Court. 


T. The question ín this appeal, 
it would appear, arises in the present 
form for the first time. There are, 
therefore, no previous decisions to 
guide its determination. It would, 
however, be helpful to consider cer-- 
tain decisions both of this Court as also 
of the High Courts, in which different 
types of transactions which came up 
before them for consideration in sales 
tax -cases have been’ dealt with and: 
which might throw some light upon 
the problem before us. l 

8. - In a case arising under the 
Assam Sales Tax Act, 1947 though 
there was no express sale in respect of 
gunny bags in which rice, an, exempt- 
ed commodity, was supplied to Gov- 
ernment, they were held to form as- 
sessable turnover. There was, how- 
ever, in that case evidence that the 
assessees had charged the Government 
for those bags. Mohanlal Jogani Rice 
and Atta Mills v. State of Assam, 
(1953) 4 STC 129 = (AIR 1953 Assam 
42). In D.. Masanda and Co. v. Com- 
mr. of Sales Tax (1957) 8 STC 370 = 
(AIR 1957 Madh Pra 76), the question 
was whether photographic materials 
imported and used in the process of 
manufacturing photographic work, 
copies of which were supplied by the 
assessee to a customer, was a transac 
tion involving sale of those materials. 
The High Court held that such a trans- 
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action did not cease to be a sale 
merely because the materials were 
not sold directly in their original form 
but in another form, forming the com- 
ponents of the finished product, name- 
ly, the copies of the photograph, and 
that the transaction was not merely 
the performance of skilled services but 
the supply of finished goods. This was, 
however, a border line case. The trans- 
action might well be considered as one 
of service, during the performance of 
which, a transfer of certain materials, 
in respect of which there was no con- 
tract for sale, either express or impli- 
ed, may be said to have taken place. 
An illustration of such a kind is fur- 
nished by the case of United Bleachers 
Ltd. v. State of Madras, (1960) 11 STC 
278 (Mad). In that case the assessee 
bleached and dyed, calendered, press- 
ed and folded unbleached yarn and 
cloth manufactured by his customer 
textile mills. The bills issued by the 
assessee contained, (a) bleaching char- 
ges, and (b) charges for stitching, fold- 
ing, stamping, baling etc., but did not 
contain separately charges for the 
materials used for those purposes. The 
Revenue contended that there was 
transfer of those materials and sepa- 
rately assessed the charges of those 
materials holding that though the as- 
sessee did not specifically deal in those 
materials, a portion of the profit earn- 
ed in the business of bleaching and 
calendering could legitimately be attri- 
buted to the packing materials and the 
transaction involved a sale of them 
for consideration. On a reference, the 
High Court held that the case was one 
of contract of service as distinguished 
from a sale of a principal commodity, 
such as rice in Assam case, (1953) 4°. 
STC 129 = (AIR 1953 Assam 42) and 
salt in Varasukhi and Co. v. Province 
of Madras, (1950) 2 STC 1 = (AIR 
1951 Mad 254). On the other hand, 
where a contract is to supply such 
commodity in a packed condition, it 
could be inferred, though the contract 
might not be express, that the intention 
of the parties was to give and accept de- 
livery of the goods in a packed condition 
and not to take the principal commodity 
alone, so that in the contract of sale 
of such a commodity there was impli- 
cit the sale of packing materials as well. 
Even in a contract of service, such as 
bleaching and calendering, where the 
goods after such processing are deli- 


vered packed, a sale of packing mate- 
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rials is possible, quite apart from the 


- contract of service. The question in 


such cases would be one of evidence, 
whether there is such a contract be- 


sides the one of service. Where, how- . 


ever, there are no such distinct con- 
tracts and the contract is one and in- 
divisible, the essential part of which 
is one of service, packing would be 
part of or incidental to the service, and 
unless an intention to charge for 


> the materials used in the packing can 


be spelt out, the Revenue would not 
be entitled to split up the contract, 
estimate approximately the charges for 
such materials and treat them as 
chargeable on the mere ground that 
the transaction involved transfer of 
packing .materials, whose value must 
have been taken into consideration 
while fixing charges for the service. 
Such an implied contract of supply of 
packing materials was 
contract of service namely, drying raw 
tobacco in Krishna and Co. Ltd. v. 
State of Andhra Pradesh, (1956) 7 STC 
26 = (AIR 1957 Andh Pra 706). But 
the decision in that case did not rest 
on there being a transfer of packing 
materials in favour of the customer. 
There was evidence that such a trans- 
fer was for consideration, inasmuch as 
the amounts charged as remuneration 
for service also contained charges 
for the packing materials though such 
charges -were not separately shown in 
the assessee’s accounts. In such a state 
of evidence -it would be possible: for 
the Court to infer a separate implied 
contract of sale of packing materials 
and not as part of the service of dry- 
ing raw tobacco and delivering it in 


packed condition. 


9. The difficulty which the 
Courts have often to meet with in con- 
struing a contract of work and labour, 
on the one hand, and a contract for 
sale, on the other, arises because the 
distinction between the two is very 
often a fine one. This is particularly 
so when the contract is a composite 
one involving both a contract of work 
and labour and a contract of sale. 
Nevertheless, the distinction between 
the two rests on a clear principle. A 
contract of sale is one whose main 
object is the transfer of property in, 
and the delivery of the possession of, a 
chattel as a chattel to the buyer. 
Where the principal object of work 
undertaken by the nayee of the price 


inferred in a. 
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is not the transfer of a chattel qua 
chattel, the contract is one of work 
and labour. The test is whether 
or not the work and labour bestowed 
end in anything that can properly be- 
come the subject of sale; neither the 
ownership of materials, nor the value 
of the skill and labour as compared 
wiih the value of the materials, is con- 
clusive, although such matters may be 
taken into consideration in determin- 
ing, in the circumstances of a parti- 
cular case, whether the contract is in 
substance one for work and labour or 
one for the sale of a chattel, (Halsbury’s 
oe of England, 3rd Edn, Vol. 34, 
7). ; 


10. In Patnaik & Co. v. State 
of Orissa, (1965) 16 STC 364 `= (AIR 
1965 SC 1655) a difference of opinion 
arose because of the fine distinction 
between the two types of contract. The 
contract there was for constructing 
and fixing bus bodies on the chassis 
supplied by the Orissa Government. 
The contract, inter alia, provided that 
the appellants were to construct the 
bus. bodies in the most substantial and 
workmanlike manner both as regards 
materials and otherwise in every res- 
pect in strict compliance with the spe- 
cifications and should deliver them to 
the Covernor on or before the dates 
specified therein. The majority reject- 
ed the contention that that was a con- 
tract of work and labour and held 
that the transaction was one of sale. 
The question primarily was one of 
construction of the contract, and the 
majority held that both the agreement 
and the sale related to one kind of pro- 
perty, namely, the bus bodies. The 
reason for so holding was stated to be 
that it was clear from the contract that 
the property in the bus bodies did not 
pass on their being constructed on the 
chassis, but only when the vehicles in- 
cluding the bus bodies were delivered, 
Such a contract was unlike a building 
contract or a contract under which a 
movable is to be fixed on to another 
chattel or on the land, where the inten- 


` tion plainly is not to sell that article 


but to improve the land or the other 
chattel and the consideration is not for 
the transfer of the chattel but for the 
work and labour done and the mate- 
rials furnished. The contract in ques- 
tion was to manufacture a bus body 
and fix it on the chassis supplied and 
transfer the bus body so constructed 
for consideration, 
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11. In 1959 SCR 379 = (AIR 
1958 SC 560) the main question was as 
regards the vires of the Madras Gene- 
ral Sales Tax Act, 1939, as amended 
by Madras Act XXV of 1947 which 
widened the definition of ‘sale’ by in- 
cluding, inter alia, in it a transfer of 
property in the goods involved in the 
execution of a works contract. Under 
this definition, the Sales Tax autho- 
rity brought into chargeable turnover 
the materials used in the construction 
works carried out by the company. 
This. Court held that a power to enact 
a law with respect to tax on sale of 
goods under entry 48 of List II in the 
1935 Constitution Act must, to be intra 
vires be one relating in fact to a sale 
of goods and that a provincial Legisla- 
ture could not, in the purported exer- 
cise of its power, tax transactions 
which were not sales, by enacting that 
they should be deemed to be sales, 
that to construe a transaction as sale 
there should be an agreement relating 
to goods to be supplied by passing title 
in those goods, and that it was of the 
esssence of such a concept that both the 
agreement and the sale should relate 
to one and the same subject matter. 
The conclusion arrived at was that in 
a building contract, even if it were to 
be disintegrated, there was no passing 
of title in the materials as movables 
in favour of the other party of the con- 
tract. The contract was one and indi- 
visible, there was no sale of materials, 
and consequently, there was no ques- 
tion of title to the materials used by 
the builders passing to the other party 
to the contract. Even where the thing 
produced under a contract is movable 
materials incorporated 
into it might pass as a movable. But 
there would be no taxable sale if there 
was no agreement to sell the materials 
as such. In arriving at this conclu- 
sion. the Court relied upon Appleby 
v. Myers, (1867) 2 CP 651 and the 


observations of Blackburn, J., at 659-: 


660 of the report to show that thread 
stitched into a coat which is under 
repair becomes part of the coat, but in 
a contract for repairing the coat the 
parties surely did not enter into an 
agreement of sale of that thread. In 
Andhra Pradesh v. Guntur Tobaccos 
Ltd (1965) 2 SCR 167 = (AIR 1965 
SC 1396), the transaction was for 
redrying tobaceo entrusted to the res- 
pondent-company by its customers. 


The process involved the keeping of 
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the moisture content of tobacco leaf at 
a particular level and for that purpose 
the leaf had to be packed in bales, in 
water-proof packing material, as it 
emerged from the reconditioning plant. 
The tobacco was then returned to the 
customer packed in costly packing 
material. In the company’s charges 
for redrving there was no separate 
charge for the value of such packing 
material. It was held that the redry- 
ing precess could not be completed 
without the use of the packing mate- 
rial, that packing formed an integral 
part of that process, and that although 
the redried tobacco was returned 
together with the packing mate- 
rials there was no sale of those 
materials as there was no inten- 
tion on the part of the parties 
to enter into any transaction of sale 
as regards those materials. The mere 
fact that in such a contract of work or 
service property in goods which be- 
longed to the party performing service 
or executing the work stands trans- 
ferred to the other party is not enough. 
To constitute a taxable sale, the Reve- 
nue has to establish’ that there was a 
sale, distinct from the contract of work 
or service, of the property so passing 
to the other party. 


12. Thus, in considering whe- 
ther a transaction falls within the pur- 
view of sales tax, it becomes necessary 
at the threshold to determine the 
nature of the contract involved in such 
a transaction for the purpose of ascer- 
taining whether it constitutes a con- 
tract of sale or a contract of work or 
service. If it is of the latter kind it 
obviously would not attract -the tax. 
From the decisions earlier cited it 
clearly emerges that such determina- 
tion depends in each case upon its facts 
and circumstances: Mere passing of 
property in an article or commodity 
during the course of the performance 
of the transaction in question does not 
render it a transaction of sale. For, 
even in a contract purely of. work or 
service, it is possible that articles may 
have to be used by the person execut- 
ing the work and property in such 
articles or materials may pass to the 
other party. That would not necessari- 
ly convert the contract into one of 
sale of those materials. -In every case 
the Court would have to find out what 
was the primary object of the transac- 
tion and the intention of the parties 
while entering into it. It may in some 
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cases be ‘that even while entering into 
a contract of work or even service, 
parties might enter into separate 
agreements, one of work and service 
and the other of sale and purchase of 
: materials to be used in the course of 
executing the. work or:performing the 
service. But, then in such cases the 
transaction would not be one and indi- 
visible, but would fall into two sepa- 
_Yate agreements, one of work or ser- 
vice and the other of sale. 


. 13 What precisely then Is the 
nature of the transaction and the in- 
tention of the. parties when a hotelier 
receives a guest in his hotel? Is there 
în that transaction an intention to sell 
him food contained in the meals serv- 
ed to him during his. stay in the hotel? 
_ Itstands to reason that during such stay 
. @ well equipped hotel would have to 
© furnish a number of amenities to ren- 
der the customer’s stay comfortable. In 
the supply of such amenities do the 
hotelier and his customer enter into 
several contracts every time an ameni- 
ty is furnished? When a traveller, by 
plane or by steam-ship, purchases his 
passage-ticket, the transaction is one 
for his passage from one place to 
another. If, in the course of carrying 
out that transaction; the traveller is 
supplied with drinks or meals or ciga- 
rettes, no-one would think that the 
transaction involves separate sales each 
time any of those things is supplied 


The transaction is essentially one of 
carrying the passenger to his destina-. 


` tion and if in performance of the con- 
tract. of carriage something is supplied 
to him, such supply is only incidental 


to that service, not changing either the - 


pattern or the nature of the contract. 
Similarly, when clothes are given for 
washing toalaundry, there isa trars- 
action which essentially involves 
work’ or service, and if the laundry- 
man stitches a button to a garment 
which has fallen off, there is no sale of 
the button or the thread. A number of 
such cases involving incidental uses of 
materials can ‘be cited, none of which 
ean be said to involve a sale as part of 
the main transaction. 


: 14, The transaction in question 

fs essentially one and indivisible, name- 
‘ly, one of receiving’ a customer in the 
hotel to stay. Even if the transaction 
is to be disintegrated, there is no ques- 
tion of the supply of meals during 
such stay constituting a separate con- 
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tract of sale, since no intention on the 


- part of the parties to sell and purchase 


food stuff supplied during meal times 
can be realistically spelt out. No doubt, 
the customer, during his stay, con- 
sumes a number of food . H 
may be possible to say that the pro- 
perty in those food stuffs passes from 
the hotelier to the customer at least to 
the extent of the food stuffs consumed 


‘by him. Even if that be so, mere trans- 


fer of property, as aforesaid, is not 
conclusive and. does not render the 
event of such supply and consumption 
a sale, since there is no intention to 
sell and purchase. The transaction 
essentially is one of service by the 
hotelier in the performance of which 
meals are served ‘as part of and inci- 
dental to that service, such amenities 
being regarded ag essential in all well 
conducted modern hotels. The bill pre- 
pared by the hotelier is one and indi- 
visible, not being capable by approxi- 
mation of being split up into one for 
residence and the other for meals. No 
doubt, such a bill would be prepared 
after consideration of the costs of 
meals, but that would be so for all the 
other amenities given to the customer. 
For example, when the customer uses 
a fan in the room allotted to him, 
there is surely no sale of electricity, 
nor a hire of the fan. Such amenities, 
including that of meals, are part and 
parcel of service which is in reality 
the transaction between the parties. 


15. Even in the case of restau- 
rants and other such places where cus- 
tomers go to be served with food and 
drink for immediate consumption at 


the premises, two conflicting views - 


appear to prevail in the American 
courts. According to one view, an 
implied warranty of wholesomeness 
and fitness for human consumption 
arises in the case of food served by a 
public eating place. The transaction, 
in this view, constitutes a sale within 
the rules giving rise to such a warran-~ 
ty. The nature of the contract in the 
sale of food by a restaurant to cus- 
‘tomers implies a reliance, it is said, on 
the skill and judgment of the restau- 
rant-keeper to furnish food fit for 
human consumption. The other view 
is that such an implied warranty does 
not arise in such transactions. This 
view is based on the theory that the 
transaction does not constitute a sale 


inasmuch as the proprietor of an eat- 
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fng place does not sell but “utters” 


provisions, and that it is the service. 


that is predominant, - the passing of 
title being merely, incidental (Corpus 
Juris Secundum, Vol 77, 1215-1216). 
The two conflicting views present a 
choice between liability arising froma 
contract of implied warranty and for 


negligence in tort, a choice indicative... 
of a conflict, in the words of Dean - 


Pound, between social interest in the 
safety of an individual and the indi- 
vidual interest of the supplier of food. 
The principle aecepted in cases where 
warranty has been spelt out was that 
even though the transaction is not a 
sale, the basis for an implied warranty 
4s the justifiable reliance on the judg- 
ment or skill of the warrantor and that 
a sale is not the only transaction in 
which such a warranty can be impli- 
ed. The relationship between the dis- 
penser of food and one who consumes 
it on the premises is one of contractual 
relationship, a relationship of such a 
nature that an implied warranty of 
wholesomeness reflects the reality of 


the transaction involved and an ex-- 


press obligation understood by the 
parties in the sense that the customer 
does, in fact, rely upon such dispenser 
of food for more than the use of due 
care. (see Cushing v. Rodman, 104 
American L. R. 1023=62 F. R. 2nd Srs. 
864, 868). A representative case pro- 
pounding the opposite view is the case 
of P. W. Woolworth Co. v. Wilson, 74 
F. R. 2nd Srs. 439 citing Nisky v. Childs 
Co. 103 N. J. Law 464 wherein the 
principle accepted was that such cases 
involved no sales but only service and 
that the dispenser of food, such as a 
restaurant or a drug store keeper serv- 
ing food for consumption at the pre- 
mises did not sell and warrant food but 
uttered and served it and was liable 
In negligence, the rule in such cases 
being caveat emptor. 


16, In England, a hotel under 
the Hotel Proprietors Act, 1956 is an 
establishment held out by the propri- 
etor as offering food, drink, and if so, 
required, sleeping accommodation, 
without special contract, to any travel- 
ler presenting himself and who appears 
able and willing to pay a reasonable 


- sum for the services and facilities pro- 
‘vided. This 


definition, which is also 

the definition of an inn, still excludes, 

as formerly, -boarding houses, lodging 

houses and public - houses which are 

merely alehouses and in none of which 
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there is the obligation to receive and 
entertain guests. An innkeeper, that 
is to say, in the present days a hotel 
proprietor, in his capacity as an inn- 
keeper is, on the other hand, bound by 
the common law or the custom of the 


.Tealm to receive and lodge in his inn 


all comers who are travellers and to 
entertain them at reasonable prices 
without any special or previous con+ 
tract unless he has some reasonable 
ground of refusal. (Halsbury’s Laws 
of England, 3rd Ed., Vol. 21, 445-446). 
The rights and obligations of hotel pro- 
prietors are governed by statute which 
has more or less incorporated the com- 
mon law. The contract between such 
a hotel proprietor and-a traveller pre- 
senting himself to him for lodging is 
one which is essentially a contract of 
service and facilities provided at rea- 
sonable price. 


17. The transaction between a 
-hotelier and a visitor to his hotel is 
thus one essentially of service in the 
performance of which and as part of 
the amenities incidental to that service, 
the hotelier serves meals at stated 
hours. The Revenue, therefore, was 
not entitled to split up the transaction): 
into two parts, one of service and the 
other of sale of food stuffs and to split 
up also the bill charged by the hote- 


_lier as consisting of charges for lodging 


and charges for food stuffs served to 
him with a view to _bring the latter 
under the Act. 

18. The conclusion arrived at 
by the High Court is one with which 
we agree. Consequently, the appeal 
fails and is dismissed with costs. 

Appeal dismissed. 
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Army Act (1950), S. 191 — Army ` 
Rules (1954), R. 14 — Rule 14 is not 
ultra vires the Act. s5 

Section 191 (2). (a) specifically 
gives, power to make a rule providing 
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for the removal from the service of 
persons subject to the Act. It follws 
that there ‘may ‘be a valid rule where- 
“under, subject to the other provisions 
of the Act, the Central Government 
- may remove a person from. the service. 


„ Rule 14 is such a rule: it is; therefore, . 


not ultra vires. (Para 14) 

Sections 19 and 45 being mutually 

- €xclusive the removal from’ service 

under S. 

a' court-martial cannot be said to be 
in derogation of S. -45. 

(Para 15) 


Mr. B: Sen, Sr. Advocate, (M/s. P. 
L. Juneja, R. N. Sachthey and S. P. 
Nayar, Advocates, with him), for Ap- 
pellant; Mr. Sardar Bahadur Saharya 

- and Miss Yougindra Khushalani, Advo- 
cates, for Respondent. 
' The Judgment of the Court was 
delivered by 

SIKRI, C. J.:— The judgment, re- 
produced below, was drafted by the. 
late Mr. Justice Roy and we all had 
subscribed to it. We heard "the matter 
formally again on November 19, 1971. 
We adopt the judgment as our own. 

2. This is an appeal by the 
“Union of India by way of special 
_ leave. 

3. On April 9, 1959, the. Cen- 
tral Government removal 
from service of Capt. S. K. Rao under 
R. 14 of the Army Rules, 1954. The 
facts leading to his removal are as fol- 
lows: 

4. Rao was a commissioned 
officer in the Indian Army and was 
attached to the Army' Ordnance Corps 
Training Centre, Secunderabad. It 
was alleged that on April 4, 1958, he 
committed acts of gross misconduct. 
The allegations were as follows: 

“Knowing Kumari Prakash as the 
daughter of a brother Officer, Rao 
assisted her in going away. from her 
parents protection and planning to run 
away with a sepoy.” 

“Rao, by threatening to cause 
harm to Kumari Prakash’s parents, inti- 
midated her to visit his house where 
he took her in his scooter to the unit 
lines of 5/11 Gurkha Rifles where he 
arranged her meeting with a sepoy of 
‘the unit.” 

“He (Le. Rao) AEE TRE A in the 
girl being met by the sepoy later at a 
tea shop nearby where she received a 
present of a sari and blouse from the 
.sepoy in his presence.” 


19 read with R. 14 without 


A. L E. 


* «Rao. thug actively abetted in the 
«attempt of: brother jofficer’s daughter 
elope with a sepoy.” 

“Rao then took Kumari Prakasbi 
to a hotel “Saidya Lodge’ in Hydera- 
bad and got a room to themselves by 
impersonating and giving a false iden- 
tity as “Mr. & Mrs. Prakash”. 


7 5 An inquiry into the matter ` 
' was, made by Court of Inquiry. The 


Chief of the Army Staff, after going 
through the proceedings of the Court 
of Inquiry, considered that the conduct 
of Capt. Rao was most} unbecoming of 
an officer. As he was of opinion that 
trial of the officer by a General Court 
Martial was inexpedient, he ordered 
administrative action to be taken under 
R. 14 of the Army Rules, 1954. By 
memorandum dated September 4, 1958, 
Rao was called upon to submit his ex- 
planation by way of defence regarding 
the allegations against him. The ex- 
planation of Rao was placed before the 
Central Government. The Central Gov- 
ernment found it to be unsatisfactory, 
and on April 9, 1959, an order was 
passed removing the respondent from 
service. 

6. Capt. Rao thereupon filed a 
petition under Art. 226 of the Consti- 
tution for quashing the order of re- 
moval from service on the ground, 
inter alia, that R. 14 of the Army 
Rules, 1954, was ultra vires the Army 
Act, 1950, and that the action taken 
thereunder was without any authority. 


7. In the petition Rao gave a. 


somewhat different version of what 
had happened. According to him he did 
not assist Kumari Prakash to go away 
from her parents house. 


8. At the hearing of the peti- 
tion the only point which was urged 
was the validity of R. 14 of the Army 
Rules, 1954. If this rule was intra vires 
the Army Act, Rao has no case. 

9. The Army Rules, 1954, in- 
‘cluding R. 14,-were framed in exercise 
of the powers conferred by S. 191 of 
the Army Act, 1950. Rule 14 of the 
Army Rules, 1954, is as follows: 

“(1) When after considering the 
reports on an officer’s misconduct, the 
Central Government is satisfied or the 
C-in-C is of the opinion, that the trial 


of the officer by a court-martial is in- 
expedient or impracticable but consi-. 
ders the further retention of the said - 


officer in the service as undesirable, 
the C-in-C shall communicate the view 
of the Central Government or his 
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views, as the case may be, to the offi- 
cer together with all. reports adverse 
to him and he shall be called upon to 
submit his explanation and- defence. 

_ (2) In the event of the explanation 
of the officer being considered unsatis- 
factory by the C-in-C, or when so 
directed by the Central Government 
the case shall be submitted to the Cen= 


tral Government with the officer’s de~ - 


fence and the recommendation of the 
C-in-C as to whether the officer should 


(a) dismissed -from the service; or 

(b) removed from the service; or 

{c) called upon to retire; or 

(d) called upon to resign. 

(3) The Central Government, after 
due consideration of the reports, the 
officer’s defence, if any, and the re- 
commendation of the C-in-C, may dis- 
miss or remove the officer with or 
without pension or call upon him to 
retire or resign, and on his refusing to 
do so, the officer may be retired from 
or gazetted out of the service on pen- 
sion jor gratuity, if any admissible to 


Under the aforesaid R. 14, action can 
be taken for misconduct against an 
officer whose further retention in ser- 
vice is not considered desirable, with- 
out the officer being tried by a court- 
martial. Before removal he must, 
under the rule, be asked to submit his 
explanation and defence. If the ex- 
planation is found to be unsatisfactory, 
the Central Government has been given 
the power to dismiss or remove 
officer. 


10. Rules are framed under 
S. 191 of the Army Act. Sub-section 
(1) of S. 191 gives power to the Cen- 
tral Government to make rules for the 
purpose of carrying into effect the pro- 
visions of the Act. Sub-section (2) (a) 
provides: $ 

“Without prejudice to the genera- 
lity of the power conferred by sub-sec- 
tion (1), the rules made thereunder 
mav provide for — 

(a) the removal, retirement, release 

or discharge from the service of per- 
sons subject to this Act.” 


11. Sections 18 and 19 which 
appear in Chapter IV of the Army Act 
dealing with “Conditions of Service” 
provide as follows: 

Section 18 — “Every person sub- 


fect to this Act shall hold office during 
the pleasure of the President.” 


_moval from the service of persons sub- 
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«+ Section 19 — “Subject to the pro- 
visions of this Act and the rules and 
regulations made thereunder the 
Central Government may dismiss, or- 
remove” from the service, any person 
subject to this Act.” 

12.. -Offences under the Army | 
Act have been dealt with in Sections 34 


‘to 70 in Chapter VI, of which Sec- 


tion 45 is as follows: i P 
Section 45 — “Any officer, junior 
commissioned officer or warrant offi- 
cer who behaves in a manner unbe- 
coming his position and the character 
expected of him shall on conviction 
by Court-martial, if he is an officer, 
be liable to be cashiered or to suffer 
such less punishment as is in this Act 
mentioned; and, if he is a junior com- 
missioned officer or a warrant officer, 
be liable to be dismissed or to suffer 
such less punishment as is in this Act 
mentioned.” $ 
13. It was argued by counse 
for the respondent Rao that the Army. 
Act contained specific provisions for 
punishment for unbecoming conduct, 
viz. Section 45. To give power to the 
Central Government to remove an offi- 
cer without being tried and convicted 
by Court-martial was in derogation of:.. 
Section 45 of the Army Act. Rule 14, 
therefore, was ultra vires the Army 
Act. This argument is not correct. 


14. Section 19 itself suggests 
that there should be rules, and subject 
to the provisions of the Act and such 
rules, the Central Government may 
dismiss or remove from the service any 
person subject to the Army Act. Sec- 
tion 191 (2) (a) specifically gives power 
to make a rule providing for the re- 


ject to the Act. It follows that there 
may be a valid rule whereunder, sub- 
ject to the other proyisions of the Act, 
the Central Government may remove 
a person from the service. Rule 14 is 
such a rule; it is, therefore, not ultra 
vires. 

15. It was argued that the' 
words “subject to the provisions of 
this Act? occurring in Section 19 
makes Section 19 subject to Section 45, 
and the Central Government has thus 
no power to remove a person from the 
service in derogation of the provisions 
of Section 45. But the power under 
Section 19 is an independent power. 
Although Section 19 uses the words 
“subject to the provisions of this Act”, 
it speaks of removal of a person from 
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the service. Section 45 provides that 
on conviction by Court-martial an off- 
cer is liable to be cashiered or to suffer 
such less punishment as is in this Act 
mentioned. For removal from ‘service 
under Section 19 of the Army Act 
read with Rule 14 of the Army Rules, 
1954, a Court-martial is not necessary. 
The two Sections 19 and 45 of the Act 
are, therefore, mutually exclusive. 


16. The result is that Rule 14 
of the Army Rules, 1954, is not ultra 
‘vires the Army Act. . 

` 17. The: appeal is, therefore, 
allowed; but in the circumstances of 
‘the case without any order as to costs. 
The case will now go back to the High 
Court for disposal on merits on the 
. other questions raised by the Respon- 
dent herein-in the High Court. 
; l ae Appeal allowed. 
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2 . (V 59 C 202) - 
(From: Punjab and Haryana)" 
P. JAGANMOHAN REDDY AND 
D. G. PALEKAR, JJ. 
Jage Ram, Inspector of Police and 
another, Appellants v. Hans Raj 
Midha, Respondent. 


Criminal Appeal No. 35 of 1969, 
D/- 18-11-1971. 


Criminal P. C. (1898), See. 367 — 
Expunging remarks made in a judg- 
ment — Remarks must be such as 
can be described as unwarranted, un- 
_ necessary or irrelevant or can be 
. characterised as generalisation or of a 
sweeping nature — (X-Ref. :— 
Sec. 561-A) — AIR 1964 SC 703, 
Followed. (Paras 11, 8) 


While deciding whether the re- 


- marks in a judgment are disparaging . 


the matters to be considered are (a) 
whether the party whose conduct is in 
’ question is before the Court or has any 
opportunity of explaining or defend- 
ing himself, (b) whether there is evi- 
dence on record bearing on that con- 
duct justifying the remarks; and (c) 
whether it is necessary for the deci- 
sion of the case, as an ‘integral part 
thereof, to animadvert on that conduct. 
judicial pronouncements must be 


*(Cri. Original No. 50-M of 1968, D/- 
20-5-1968 — Punj and Har.) 
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judicia] in nature, and should not norm 
mally depart from sobriety, moderation 
and reserve. . (Para 8}. 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 703 (V 51) =. 
(1964) 2 SCR 363 = 1964-1 
Cri. LJ 549, State of U. P. v. 
Mohammad Naim 


8 
ara Sachthey, Advocate for Ap-. 


The Judgment of the Court was 
delivered by . ` 


P. JAGANMOHAN REDDY, J. :— 
This appeal is for expunging certain 
remarks made against Appellantsin the 
order of the Punjab and Haryana High 
Court on a Habeas Corpus Petition 
filed by one Hans Raj Midha for the - 
production of his son Prem Prakash 
Midha who is said to have been detain- 
ed illegally by the Central Investiga- 
tion Agency (C. L A.) Staff Karnal. In 
an investigation of an offence of theft 
committed on 1-4-68 of a Cash Box 
containing Rupees 10667/87 from the 
Head Post Office. Karnal where the 
said Prem Prakash Midha was work- 


` ing as a Clerk Incharge in the Savings 


Bank Section. It appears from the 
Habeas Corpus Petition presented to 
the High Court on 10-5-68 that after 
Prem Prakash who was working in the 
Bank, had gone out to meet his wife and 
came back he found the cash box miss- 
ing. Immediately he reported the loss 
to the Assistant Post Master. It also 
appears from the affidavit filed on the 
return made by the appellant Jage 
Ram that a report of the theft of 
Rupees 10667/87 belonging to the 
Postal Department was given on the 
same day over the telephone, an F. IL 


- R. was issued under Section 380, Indian 


Penal Code by the Police Station, 
City, Karnal. After the City Police 
had investigated the offence the in- 
vestigation was handed over to the 
CIA Karnal under the orders of 
Superintendent of Police, Karnal on 
24-4-68. The petitioner's father alleg- 
ed in his Habeas Corpus petition that 
his son Prem Prakash was interrogat- 
ed in his house before the case was 
entrusted to the CIA but nothing in- 
criminating was discovered; that on 
5-5-68 at about 5 p. m. he was taken 
away by ASI Dyal Chand and a foot 
constable as Prem Prakash was want- 
ed by Shri Jage Ram, Inspector CIA 
that Shri Ravinder Mehta the brother- 
in-law of the accused went to the CIA | 
Staff Office at Model Town and found 
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him in their easkoae: but he was not 
allowed to meet him that day. The next 
day on 6-5-68 the father went to the 
Police Station at Model Town to see 
him but he was not allowed to enter 
the premises nor was he allowed to 
interview his son. While the father 
was there he heard the cries of his 


son who was obviously being tortured. 


Ravinder Mehta also visited the CIA 
Staff on 7th and 8th and 9th May 1968 
and heard the cries and wailing of 
Prem Prakash who was being tortur- 
ed. The father of the petitioner had 
also visited the Police Station from 
7th to 9th when he heard the hue and 
cry of Prem Prakash. It was alleg- 
ed that Jage Ram, Inspector CIA and 
Dyan Chand, ASI’ were torturing 
Prem Prakash brutally and illegally 
prayed that “a search warrant may be 
issued and a Court officer may be 
deputed to effect the search of Prem 
Prakash at the CIA Staff, Model 
Town, Karnal or at any place pointed 
out by the father of Prem Prakash, 
his wife or his brother-in-law Ravinder 
Mehta;” that a rule for the production 
of Prem Prakash may be issued and 
that he may also be medically examin- 
ed immediately. On the petition be- 
ing presented on 10-5-68 the same day 
Jindra Lal, J. sitting singly passed the 
following order: 


“Rule returnable on Monday the 
13th May, 1968. On the request of 
the learned Counsel I appoint Shri 
Sadhu Ram Gupta, my Reader to 
accompany the petitioner and to search 
the office of the C. I. A. Staff, Karnal, 
or any other place where the detenu 
is alleged to be confined. If the de- 
tenu is really in the custody of the 
Respondents, he must be produced be- 
fore this Court on the 13th May, 1968, 
also if he is really in the custody of 
the Respondents or any other detain- 
ing authority in Karnal he must be 
forthwith medically examined by the 
Chief Medical Officer, Karnal, or in 
his absence from Karnal, the Officer 
next in Charge.” — 

2. In compliance with these 
orders, according to the report of 
Shri Sadhu Ram Gupta the Reader of 
the learned Judge, he reached the 
C. L A. Staff Office at 8.30 p. m. on 
the -same day accompanied by the 
father of the accused and one Shri 
Narinder Singh an Assistant in the 
Criminal Branch of that Court whom 


he took after obtaining verbal permis- - 
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sion of the Judge as he has been go- 
ing on such raids previously. After 
reaching the Police Station they saw 
one Kashmiri Lal constable (No. 267) 
who on enquiry told them that the 
Inspector and the Asstt. Inspector 
had gone to take their meals. They 
then entered the main building and 
asked the petitioner to call out the 
detenu by his name and heard the 
faint ycice of Prem Prakash Midha 
coming from a room. They lit the 
torch and opened the shutters and 
found Prem Prakash Midha lying on a 
gunny carpet spread on the floor and 
saw that his feet were swollen and he 
had some injuries on his head, The 
accused told them that he had been 
called on the 5th May ’68 by Dyal 
Chand and some constables and was ` 
detained in C. L A. Staff since then. 
He was not allowed to move out nor 
any of his relatives were allowed to 
see bim. - He also. told them that he 


chad been daily administered beating 


with a danda by both the respondents. 
On their enquiry Kashmiri Lal ‘told 
them that there were no papers rela- 
ting to enquiry in connection with 
which the detenu had been detained 
nor was there any daily diary register 
maintained in the C. I. A. Staff Office. 
In the meantime when another con- 
stable Uma Datt in plain clothes 
reached there he was taken aside by 
constable Kashmiri Lal who asked him 
to inform the Respondents ie. the 
Inspector and the Asstt. Sub-Inspector 
about the purpose of their arrival. At 
about 9.10 p. m. the said constable 
came and told that he had informed 
the Respondents and that they would 
reach soon, At 9.25 p. m. one person 
in plain clothes came in the courtyard 
on a cycle and when asked if Respon- 
dent No. 1 namely the Inspector had 
come, he told him that he would just 
go and bring him. As soon as he had 
asked him to go some relatives of the 
petitioners who were in the courtyard 
told him that he was ASI Dyal Chand 
respondent No. 2, and immediately 
the Court Reader asked him not to go 
but in spite of it he went away on his 
cycle. At 10.50 p. m. Jage Ram Res- 
pondent 1 reached the office and told 
him that the detenu was under their 
legal arrest. When he was requested - 
to show him the papers concerning the 
arrest of the accused Respondent 1 
told him that the papers were with 


Respondent 2 and he directed Kashmiri 
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Lal to ask Dayal Chand to bring the 
relevant papers.. At about 11.15 p. m. 
someone out of the relatives of the 


petitioner had told them that Respon- 
dent 2 was busy writing some papers 
In a nearby house'and he therefore 
asked Shri Narinder Singh to go and 
fnd out the matter. Within ten 
minutes Shri Narinder Singh came 
back with ASI Dayal Chand and told 
him in the presence of the Respondent 
No. 1 that the ASI was preparing a 
zimini and that he had taken out the 
carbon papers in his presence and that 
further the ASI had tagged those 
papers along with the police file. Res- 
pondent No. 2 handed over the file to 
Respondent 1 which related to the FIR 
No. 88 dated 1-4-1968 P. S. Saddar 
Karnal for an offence under Sec. 380 
IPC. It was neither indexed nor page 
marked. The last zimini was No. 25 
which Narinder Singh told him he had 
seen Respondent 2 writing and it was 
tagged in his presence. This Zimini in 
which the reasons for the detenu being 
an accused and bis arrest are given was 
dated 10-5-1968, and it did not bear 
any time thereon. This was initialled 
by the Court Reader. The Court Reader 
further says that no remand order was 
shown to him but an application for 
remand and forwarding endorsement of 
the Govt. Pleader dated 10-5-1968 was 
shown to him which he initialled on be- 
ing asked by Respondent No. 1 to do 
so. Thereafter he served the notices on 
both the Respondents. After the notices 
were served Respondent 1 asked Res- 
pondent 2 to take the detenu to Duty 
Magistrate for his remand. The Court 
Reader asked the Respondents to get 
the detenu medically examined be- 
fore the remand was taken but they 
did not care and took him on their 
cycle to the residence of the Magistrate 
` at 1135 p.m. The Court Readers and 
others followed them and found them 
talking with the Duty Magistrate in the 
gate of his residence. The Court 
Reader brought the order of the 
Hon'ble High Court to the notice of the 
Magistrate and also gave him a copy 
of the orders as desired by him. Upon 
this the learned Magistrate ordered 
the remand of the detenu to the 
judicial custody upto 13th May 1968 
and also directed the appellant to get 
him medically examined by the Chief 
Medical Officer, Karnal. Respondent 
No. 2 took the detenu to Civil hospital 
and wanted to get the. detenu examin- 
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ed from the Doctor on night duty 
but on their reaching the hospital and 
showing the orders of the High Court 
the Doctor declined to examine and 
asked the Police and themselves to take 
the detenu to the residence of the C. M. 
O. The C. M.O. was awakened during 
the night at 1.35 a. m. and was shown 
the orders of the High Court and after 
going through the same he made an 
endorsement that he would himself 
examine the .detenu in the morning 
after looking at the injuries and order- 
ed that the detenu be admitted 
in the hospital in the night. At 
8.45 a. m. on 11-5-68 the C. M. O. him- 
self examined the detenu in their 
presence and handed over two copies 
of Medical legal report which were 
enclosed with the report of the Court 
Reader. On 13th May 1968 the de- 
tenu was produced before R. P. 
Khosla, J. along with the returns filed 
by Jage Ram, Inspector and Dyal 
Chand, ASI. 


3. According to Dyal Chand’s 
affidavit he was associated with the 
investigations along with the Jage Ram 
Inspector from 4-5-68 to 9-5-68. On 
enquiry made from the Post Offce it 
was revealed that Prem Prakash aceus- 
ed had not marked his attendance in 
the Post Office and he had sent the re- 
port that the accused was out of station 
and on 8-5-68 the deponent himself 
went to the house of the accused but 
could not find him there. It was on 
10-5-68 when he sent constable 
Bhagwan Dass No. 788 to the house of 
the accused he came back and re- 
ported that the accused had met him and 
promised to come and join the investi- 
gation; accordingly at about 11.30 a. m. 
the accused came. At that time Partap 
Singh, Inspector Weights and Measures 
and one Jaswant Rai were present. 
The Respondent interrogated the accus- 
ed from 11.30 to 12.25 noon and there- 
after arrested him at 12.30 noon. At 
the time of arrest the person of the 
accused was searched and a memo re- 
lating to the search was prepared which 
was attested by Shri Partap Singh 
and Jaswant Rai. Another memo was 
prepared giving the visible injuries on 
the person of the accused. The de- 
ponent then wrote down the case diary 
for 10-5-68 from 2 p. m. to 6 p. m. 
incorporating the entire investigation 
for the day up to that time. As there 
was a paucity of constables to the CIA 
as they were mostiy on election duty 
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the only constable who was available at 
the time of the arrest of Prem Prakash 
accused was the Moharir constable 
Kashmiri Lal The deponent left 
Prem Prakash accused in the custody 
of Kashmiri Lal and at about 6.15 p.m. 
went in search of his immediate officer 
Jage Ram, Inspector whom he con- 
_ tacted at about 7.30 p-m.and got the 
remand papers relating to the accused 
forwarded by him. Then he went in 
search of H. P. Tiku, Prosecuting Ins- 
pector whom he could contact only at 
9 p.m. when the remand papers were 
shown to him and got them forwarded 
by him also. Thereafter with these re- 
mand papers and the case diary inthe 
basket of the cycle the deponent came 
to the office of the CIA staff with the 
intention of taking Prem Prakash to 
the Illaqa Magistrate for remand. It 
may be useful to give his version 
thereafter in his own words: 

“But hardly had he entered the 
compound of the office when a gentle- 
man who informed the deponent that 
he had come from the High Court 
asked the deponent to bring Ins- 
pector Jage Ram to him. The de- 
ponent told that gentleman that the 
Inspector was on election duty and 
that the deponent would search 
him out and bring him. The depon- 
ent thereupon went in search of the 
Inspector on a cycle. The deponent did 
not hear any call of the reader from 
behind may be because of the suffer- 
ing of hard of hearing. The Inspector 
was found in P. W. D. Rest House at 
about 10 p.m and informed him that 
some gentleman from the. High Court 
had come and wanted to see him. 
Inspector Jage Ram thereupon left for 
the office of the C. I. A Staff. 

That from the P. W. D. Rest 
House after informing Inspecor Jage 
Ram of the arrival of the gentleman 
from the High Court the deponent 
went to find out whether the duty 
Magistrate was at his residence. Find- 
ing the duty Magistrate at his resi- 
dence, the deponent came back to the 
office of C. I. A. Staff where he came 
to know that the Gentleman who had 
come from the High Court was the 
Reader of Hon’ble Mr. Justice Jindra 
Lal and had come with an order of 
the Hon’ble Judge in the Habeas Cor- 
pus Petition of Prem Prakash accused. 
The order was served upon the depon- 
ent and deponent signed it in token of 
service at 10.35 P.M. After that the de- 
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ponent showed the case diaries and the 
remand papers to. the Reader, who 
signed both of them but without men- 
tioning the time. Before the duty 
Magistrate the reader again signed the 
case diaries and mentioned a time 
underneath the signatures.” 


The return of Inspector Jage Ram 
gives some facts which he came to 
know as a result of his investigation 
of the charge against the accused 
which is not relevant for the purposes 
of this appeal. It however, appears 
that even according to him the accused 
could not be traced till 10-5-68 when 
on that day, because he was busy in 
election arrangements he had’ directed 
ASI Dayal Chand to carry on the in- 
vestigation on that day and make all 
possible efforts to join the accused 
Prem Prakash Midha with the inves- 
tigation. He was informed at about 
7.30 p.m. by ASI Dayal Chand that 
the accused had been arrested at 12.30 
noon and was also shown the rea- 
sons of arrest written in the case diary 
and got the remand papers forwarded 
from him. At-~about 10 p.m Dayal 
Chand again contacted and informed 
the deponent at the P. W. D. Rest 
House that a gentleman from the High 
Court whom Shri S. M. Mehta who is 
the brother-in-law of the accused 
seemed to have brought as ‘Safarshi’ 
wanted to see the deponent. He further 
mentioned that previously also on 2- 
5-68 Ravinder Mehta accompanied by 
one other person had come to the de- 
ponent with two letters from Shri Gur- 
dian Singh Nurpuri who was a Magis- 
trate at Gidarabha when the deponent 
‘was posted there as Inspector in 1965/ 
66 and tried to influence the deponent 
in favour of the accused. He enclosed 
the copies of these two letters. There- 
after the deponent proceeds to say as 
follows: 

“On receiving this information 
from ASI Dial Chand the deponent 
proceeded to the office of the C. L A- 
Staff Karnal There Shri Sadhu Ram 
Reader to the Hon’ble Mr. Justice 
Jindra Lal introduced himself to the 
deponent and served upon him the 
orders of the Hon’ble Judge at about 
10.30 P.M. The deponent thereupon in- 
formed the Reader that the accused 
was arrested at about 12.30 noon on 
the same day by ASI Dial Chand. His 
remand could not be taken so far due 
to pre-occupation with election work 
but ASI Dial Chand had already got 
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the application for remand endorsed 
from the deponent at about 7.30 P.M. 
and the accused was shortly going to 
be produced before a Magistrate for 
purposes of obtaining remand. After 
about 5 minutes ASI Dial Chand also 
reached the C. I. A. Office and showed 
the case diaries and remand papers 
to the Reader, who 
them At that time the Reader had 
not given any time underneath his 
signature. Later on when the re- 
mand papers and case diaries were 
produced before the Magistrate Shri 
N. K. Jain the Reader again put his 
signature on the case diary and men- 
Po the time as 11.15 P.M. under- 
neath.” 


In short both these officers deny the 
allegations made in the Habeas Corpus 
petition of the father of the accused. 

4. From the affidavits the case 
of the appellants was that they had not 
arrested the accused on 5-5-68 as al- 
Jeged nor had they kept him in their 
custody without obtaining a lawful 
order of remand for their custody, but 
had arrested him only on 10-5-68 at 
about 12.30 p. m. In 
order for remand to their custody 
from a Judicial Magistrate is concern- 
ed it is clear from their statement that 
it was got only after the High Court’s 
orders for the production of the accus- 
ed were served on them, though no 
doubt they say that because they were 
busy, the papers could only be, prepar- 
ed and the Public Prosecutor’s en- 
dorsement forwarding them could only 
be obtained by about 9 p.m. on that 
- day. Secondly they do not deny that 
. there were no injuries on the accused, 
but it is only contended that they were 
old injuries which were noted down. 
Thirdly there is a divergence in the 
` statements of Dyal Chand and’ Jage 
Ram that while Dayal Chand says as 
soon as he was asked by some gentle- 
man from the High Court to call Jage 
-Ram he went away and that he did not 
hear anything further due to his being 
hard of hearing even though he was 
called back by that gentleman. While 
Jage Ram says that Dayal Chand had 
told him that a gentleman from the 
‘High Court whom Shri Mehta, who 
is the brother-in-law of the accused 
seems to have brought as ‘Safarshi’ 
wanted to see the deponent. 


; 5. If as Dyal Chand says he 
did not hear even his being called back 
how did he in the first instance know 


signed both of- 


so far as the 


A.L R. 


he was called back and secondly since 
there was no talk between him and 
the gentleman from the High Court 
how he could have informed Respon- 
dent 1 that Shri Mehta, the brother- 
in-law of the accused seems to have 
brought him for Safarash. These are 
not explained. There is nothing in 
Dayal Chand’s affidavit that he had 
said that Mehta who came was the 
brother-in-law or that he had brought 
the gentleman from the High Court 
for ‘Safarash’. Even according to Res- 
pondent 1’s statement what Respon- 
dent 2 told him was one S. M. Mehta 
had come while the brother-in-law: is 
Ravinder Mehta. It is however con- 
tended by Shri Sachthey, the learned 
Advocate for the two Appellants- that 
previously certain ‘Safarashi’ letters 
had been brought by Shri S. M. Mehta 
an employee of the High Court and 
Ravinder Mehta who is the brother- 
in-law of the accused from one Gurdial 
Singh Nurpuri the Judicial Magistrate ` 
of Gidarabha and so he thought that 
Mehta had brought the gentleman 
from the High Court for ‘Safarash’. 
This explanation in our view is naive 
but however that does not explain how 
Dayal Chand came to know of this 
when he did not have time to have a 


talk with any of the persons who had 


accompanied the Court officer, which 
fact is also evident from the report of 
the Court Officer who said that as 
Soon as he asked to see Jage Ram the 
person on the cycle namely Dayal 
Chand got on his cycle and went away 
inspite of the fact that immediately 
thereafter he recalled him back but he 
did not return: If as Dayal Chand 
says that the person who told him that 
he was from the High Court is true 
that person would not have failed to 
disclose the purpose of his visit name- 
ly that he had got orders from the 
High Court. It will be difficult to 
believe that a Police Officer will mere- 
ly rush to call Jage Ram without fur- 
ther enquiry if he was merely inform- 
ed that he had come from the High 
Court and assume that the purpose of 
his visit was only Safarash. No police 
officer would be inclined to be in 
such a great hurry to rush to call his 
superior if he merely believed that a 
gentleman from the High Court was 
there only for the purpose of ‘Safa- 
rash’ and not on an official duty. If 
it was however the former and if he 
was so inclined to send forthe officer 
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without ascertaining the purpose for 
which that gentleman came he would 
have sent a constable instead of him- 
self rushing to bring Inspector Jage 
Ram. The haste with which he left 
the scene even without paying any: 
attention when he was called back in- 
dicates that he must have known the 
purpose why the person from the High 
Court had come. While we are on this 
topic we may pause to refer to a mat- 
ter which is being sought to be utili- 
sed as a justificaticn for the inference 
that the gentleman from the High Court 
had also come for ‘Safarashi’ work. 
This has reference to the letters writ- 
ten by Gurdian Singh Nurpuri Judicial 
Magistrate, Gidarabha which were en- 
closed with the return filed by Jage 
Ram. Though they may look innocuous 
if given by any friend of the Inspector 
jn as much as they merely ask him to 
help Prem Parkash Midha the accused 
who is said to have been the complain- 
ant ina theft case to trace the real 
culprit, but coming as they do from a 
Judicial Magistrate to a police officer 
in a state where we are informed by 
Mr. Sachthey on instructions there is 
a separation of judiciary from execu- 
tive are not proper and are likely to 
be understood as interference in the 
discharge of duties by the police offi- 
cers. It would appear from the second 
letter that the Judicial Magistrate had 
shown special interest. because he 
seems to have personally come to Kar- 
nal from Gidarabha for the purpose of 
talking to the Appellant Jage Ram but 
as he found him away he gave that 
letter. In any case whether these let- 


ters at the time when he received them- 


were treated by the addressee as in- 
terfering with his duties or not they 
undermine the confidence in the judi- 
ciary by giving rise to the comment 
that such judicial officers may equally 
be susceptible to influence in the dis- 
charge of their duties by parties who 
are likely to appear before them. Itis 
. fn the best interest of judicial officers 
not to indulge in such practices. This 
matter may also be brought to the 
notice of the High Court for such ac- 
tion as it may think necessary to take. 


6. Now coming back to the 
narration of what happened when he 
‘was produced in Court it is apparent 
from the order of Khosla, J. who after 
setting out the purport of the report of 
his reader Gupta and after perusing the 
affidavit filed by the two Appellant 
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Police Officers says that the detenu 
wanted to make a statement and was 


` accordingly examined. This is what the 


learned Judge has stated: 


“Reading of the statement made 
by the detenu together with the al- 
legations projected in‘the instant peti- 
tion supported by the averments in 
the accompanying affidavits and ‘the 
report submitted by Shri Gupta point 
unmistakenly to the contention of the 
learned counsel that detenu had been 
taken into custody by the Karnal local 
police on 5th of May 1968, passed on 
to the C. I. A. staff for investigation 
and interrogation and was maltreated 
by the respondents. His arrest had 
surreptitiously been sworn to have 
taken place on 10th of May 1968. The 
affidavits sworn by the Respondents 
of course denied all accusations and 
it was maintained that the detenu 
was called in on 10th of May 1968 and 
duly arrested. He had on his person 
two old injuries that were noted. The 
allegations that some third degree 
methods had been employed to illicit 
confession or information were equal- 
ly emphatically traversed. Union hear- 
ing counsel at some length and exa- 
mining the material placed on the 
record with due care I have no hesi- 
tation in finding that the detenu had 
been taken into custody on some date 
before the 10th of May and tortured 
by the Respondents. The examination 
carried out by the Chief Medical Offi- 
cer, Karnal Hospital on the morning 
of llth May showed that the detenu 
had on his person injuries more than 
two. The detenu was in Court and I 
found him suffering grievously from 
the after-effects cumulatively of those - 
injuries. His version of torture admin- 
istered by the Respondents at diverse 
occasions stood materially corroborat- 
ed. I also find that though the con- 
finement of the detenu was illegal 
till 10th of May 1968, he is at present 
in proper judicial custody. He must 
thus be remitted to the same custody. ° 
He is accordingly-directed to be taken 
back to the Hospital Karnal and to 
await further order of the learned 
Magistrate. 


The report submitted by Shri 
Gupta, Officer of this Court discloses 
in no uncertain terms that Respondent 
No. 2 at least showed scant respect for 
the orders of this Court and when ask- 
ed to show the papers relating to the 
case adopted evasive attitude and also 
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by sneaking away subsequently com- 
pleted police papers spuriously. I can- 
not but abhor such conduct and dis- 
‘approve of the mentality. 


Otherwise too. I have no doubt 
whatever that the affidavits sworn by 
the Respondents in this Court did not 
represent the true state of affairs cal- 
culated falsehood had been imported 
in material particulars. 


For these and other iegalities 


‘committed by the Respondents, the de- 


tenu is left to his remedies at law”. 

After making these observations 
the learned Judge rejected the peti- 
tion for interim bail as he had no oc- 
casion to examine the merits of ac- 
cusations laid against him as also be- 
cause a theft of large sums of money 
was involved. He however left it open 
to the Magistrate to consider the ques- 
tion of bail as and when suitably 
moved by the accused in that behalf 


T: The learned Advocate Shri 
Sachthey has strenuously contended 
that these remarks are unjustified and 
besides impeding the investigatory pro- 
cess which the Police as a matter. of 
their duty have to undertake, it affects 
the career of the Police officers con- 
cerned. He also contends that it is 
not true that the accused was arrested 
on the 5th May 1968 or on any date 
prior’ to 10th and the remarks that 


. they were in illegal custody and were 


brutally ill treated were also unjus- 
tified in that they had been arrived at 
without any opportunity being given 
to the Appellant officers or without 
holding any enquiry thereon. We are 
unable to appreciate these conten- 
tions. In a Habeas Corpus Petition 
where allegations are made that a citi- 
zen of this country is in illegal custody 
it is the duty of the Court to safeguard 
the freedom of the citizen which has 
been guaranteed to him by our Con- 
stitution and to immediately take such 


„action as would ensure that no person 


however high or low acts in contraven- 
tion of the law or in a high-handed, 
arbitrary or illegal manner. While no 
doubt it is the duty of the Court to 
safeguard against any encroachments 
on the life and liberty of individuals, 
at the same time we recognise that the 
authorities who have the responsibility 
to discharge their functions vested in 
them under the law of the country 
should not be impeded or interfered 
with, without justification. In further- 


AL 


ance of this duty the High Court pass- 
ed the orders which in the circumst< 
ances of the case was fully justified. 
There was some comment on the learn~ 
ed Judge directing his reader to cona 
tact the petitioner to trace out the ac- 
cused and also on the oral instructions 
as appeared from the report to have 
been given by the learned Judge to 
take the assistance of Narinder Singh 
an Assistant in the Criminal Branch 
because he had been going on such 
raids previously as indicating that the 
High Court was directing such raids 
previously. We are not in a position to 
say whether this comment is justified 
because all the information necessary 
is not available to us, as such we do 
not wish to draw any inference on this 
aspect of the case. If the procedure 
was objected to in the High Court as 
it has been done before us it would 
have itself ascertained what was the 
basis for the reader’s statement that 
Narinder Singh was being sent previ- 
ously on such raids. We do not perso= 
nally think that such raids are con- 
ducted but if in any particular case 
where there is urgency there is every 
justification for the procedure follow- | 
ed by the High Court to be adopted. 
In any case ordinarily, Courts are not 
powerless as they can have recourse to 
the provisions of the Criminal Proce- 
dure Code which provides for direc- 
tions being given tothe Magistrates to 
deal with such matters by conducting 
= enquiry and making a report to the 
urt. à 


8. Onthe question whether the 
several remarks ofthe learned Judge 
are justified or not we may refer in this 
connection to the observations of S. K. 
Das, J. in State of U. P. v. Mohammad 
Naim, (1964) 2 SCR 363 = (AIR 1964 
SC 703), as to the matters which have 
to be kept in view in considering whe- 
ther the remarks made in judgments 
against’ authorities whose conduct! . 
comes into consideration before Courts 
of law in cases to be decided by them 
are disparaging. These are: (a) whe- 
ther the party whose conduct is in 
question is before the Court or has any 
opportunity of explaining or defend- 
ing himself, (b) whether there is evi- 
dence on record bearing on that còn- 
duct justifying the remarks: and (c) 
whether it is necessary for the decision 
of the case, as an integral part there- 
of, to animadvert on that conduct It 
has also been recognised that judicial 
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pronouncements must be judicial in 
nature, and should not normally depart 


from sobriety, moderation and reserve. 


9. What we must now see is, 
keeping in mind the above criteria 
whether the remarks made by Khosla, 
T. are unjustified. The first of these 
which are assailed concerns the vali- 
dity of the finding that the accused 
was arrested earlier than the 10th of 
May 1968 and that he was tortured. 
We have perused the statement of the 
arrested person given before the learn- 
ed Judge and it appears therefrom 
that none other than the Advocate 
General ofthe State had cross-examin- 
ed him in respect of the allegations 
made by him against the appellant 
Police officers. The detenu stated 
that on 5-5-68.ASI Dayal Chand ac- 
companied by a foot constable in plain 
clothes came to his house at about 
5 p-m. and took him to the CIA staff 
situated in Model Town Karnal. The 
said Dayal Chand Respondent 2 was 
present in Court. He further says that 
Jage Ram was not present in the CIA 
office when he reached thereat about 
9 p-m. that he was questioned about 
the missing cash box and on his show- 
ing ignorance was kept under guard 
who was changing every 3 hours. His 
hands were raised out and legs stretch- 
ed out. The Second Respondent re- 
mained with him till about 12 mid- 
night. At about 6 am. he was taken 
to another room and was made to stand 
fn the said posture. On 6-5-68 at about 
10 p.m. both respondents Jage Ram 
and Dayal Chand came to that room 
and again interrogated him about the 
theft. He pleaded innocence and deni- 
edthat they interrogate other collea- 
gues serving in the Post Office. There- 
after he described the manner in which 
he was tortured on the several days 
and states what happened on the 10th 
May 1968 when Sadhu Ram. Gupta, 
Narinder Singh and his father and 
brother-in-law Ravinder Mehta came 
to him and what he had told them. It 
appears from the cross-examination of 
the learned Advocate General that he 
was questioned about the theft and 
later it was put to him that he was 
absent between 5th to 10th from Kar- 
nal and remained at Chandigarh to get 
some recommendations for getting the 
course of investigations changed, 
which suggestion however was denied. 
He was further asked whether he did 
not appear before Respondent 2 on 
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10th at 11 am. on his own volition, 
which suggestion was also denied. He 
denied that there was any search of his 
person effected or any memo prepared 
and also denied that he had been giv- 
ing false version of being tortured with 
a view to escape the liability of the 
theft. It was also put to him that be- 
fore presenting himself before ASI 
Dayal Chand on 10-5-68 he had made 
arrangements with the help of his 
relatives in filing a habeas corpus 
petition so that he would secure rele- 
ase, which suggestion also was descri- 
bed by the accused as entirely false 
and untrue. This latter suggestion of 
the learned Advocate General would 
answer the contention of the learned 
Advocate before us that it is only after - 
the accused was arrested at 12.30 p.m. 
on the 10th May at Karnal that the 
Petition was filed at Chandigarh which 
is said to be 60 miles away. This con- 
tention would appear to be also not 
tenable because of the distance and 
time gap which will not make it possi- 
ble for a petition to be filed before the 
Court closed. That the petition was 
filed much earlier on the other hand is 
apparent from the report of the Court 
Reader who said he left Chandigarh 
by bus at 4.30 p.m. which he could 
only do if the order was passed much 
earlier to enable him to get copies and 
make arrangements for him to travel 
by bus at 4.30 pm -> 


10.. On.the | question whether 
the remarks that accused was injured 
are justified, we have also perused the 
medical report of the Chief Medical 
Officer dated 11-5-68 from which it is 
evident that he had found 6 injuries 
on the accused and one of them was 
such that he advised X-ray though 
later it was found that there was no 
fracture. The nature of these injuries 
as well as the condition of the accused 
at the time when he was produced be- 
fore the learned Judge fully justify 
the conclusions that the accused when 
produced before the Court was found 
“suffering grievously from the after- 
effects cumulatively of those injuries”. 


11. In our view there is no 
warrant for the submission that the 
Appellants were not given an oppor- 
tunity to explain nor that no enquiry 


. was made against them in respect of 


the allegations made in the petition or 
by the accused. We do not know 
what other enquiry could be made. 
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The appellants had opportunity of fil- 
ing their affidavits and to give their 
‘version which they have done in great 
detail, which shows that they knew 
- what the allegations against them 
were. If they wanted to produce any 
other person in support of their stand 
that the accused was only arrested on 
the 10th and not on the 5th or that the 
- injuries found on the accused were old 
and were not fresh they could have 
done so. They do not deny that the 
Chief Medical Officer examined the 
accused nor is it possible for them to 
sey how the injuries found on the 
accused some of which were fresh could 


be caused. They were certainly not. 


old injuries nor is it their case that 


~ when the accused was arrested on the 


10th he was found to be suffering from 
swollen feet or injuriés which were 
fresh. None of the remarks to which 
exception has been taken, in our view 
could be described as unwarranted, 
unnecessary or irrelevant or can be 
characterised as generalisation or of a 
sweeping nature. There is, therefore 
no ground for granting the prayer for 
expunging any of the remarks in the 
order of the High Court. In this view 
the Appeal is dismissed. 

Appeal dismissed. 
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ATR 1970 SC 192 Referred to. (X-Refs 
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Mitra and G. S. Chatterjee, Advocates, 
with him), for Intervener. CA 
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The Judgment of the Court was 
delivered by 


GROVER, J.:— These appeals by 
special leave from a judgment of the 
Madras High Court involve a common 
question. 

2. The facts in the first of 
these appeals may be stated. The as- 
sessee, who is the respondent herein, is 
a spinning mill manufacturing cotton 
yarn. It was assessed to sales.tax under 
the Madras General Sales Tax Act, 
1959, hereinafter. called the ‘Act’. 
For the assessment year 1960-61 the 
assessing authority included in the tax- 
able turnover certain amounts repre- 
senting the sale value of foodgrains and 
groceries sold in the fair price shop run 
by the mills and the amount realised 
by sale of articles of food in the canteen 
which was run for its employees. The 
assesssee filed an appeal. questioning 
its liability to pay tax on these items. 
The appellate authority dismissed that 
appeal, The assessee thereupon filed a 
further appeal to the Sales Tax Ap- 
pellate Tribunal which allowed the ap- 
peal and directed that the turnover in 
question be deleted. The Revenue 
went up in revision to the High Court - 
of Madras. A division bench of that 
court dismissed the revision. . 

3. The Appellate Tribunal had 
found that the fair price shop and the 

- canteen were run exclusively for the 
benefit of the employees and there was 
no profit motive in the same. 
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The High Court referred to the rele- 
vant statutory provisions and express- 
ed the view that the primary requisite 
of ‘business’ as defined by the Act 
should be a trade or commerce or ad- 


venture in the nature of trade or com- . 


merce. Presence or absence of profit 
was not material but the activity must 
be of a commercial character in the 
course of trade or commerce. It was 


found that the assessee had not been. 


carrying on business in the fair price 
shop. The High Court looked into the 
Articles of Association ofthe assessee 
and found no article empowering it to 
carry on business in fair price shop. 
The assessee had opened that shop 
only to provide an amenity to its 
workmen so that commodities may be 
made available to them at fair prices. 
According to the High Court if as a 
matter of fact some profit accrued that 
would be wholly immaterial because 
the assessee never intended to run the 
fair price shop as a business having an 
element of commercial activity. 

4. Section 2 of the Act gives 
the definitions. The definitions of 
“business” given in cl. (d), of “dealer” 
as given in cL (g) and of “sale” as 
given in cl. (n) are reproduced below: 

(d) “business” includes any trade, 
commerce or manufacture or any ad- 
venture or concern in the nature of 
trade, commerce or manufacture whe- 
ther or not any profit accrues from 
such trade, commerce, manufacture, 
adventure or concern.” 


(g) “dealer” means any person who 
carries on the business of buying, sell- 
ing, supplying or distributing gcods, 
directly or otherwise, whether for cash 
or for deferred payment or for commis- 
sion, remuneration or other valuable 
consideration and includes — 


GI) sisses 

Gii) a commission agent, a broker 
or a del credere agent, or an auctioneer 
or any other mercantile agent, by 
whatever name called, who carries on 
the business of buying, selling, supply- 
ing or distributing goods on behalf of 
any principal. 


7 


(iv) .......8. 

(n) “sale” with all its grammati- 
cal variations and cognate expressions 
means every transfer of the property 
in goods by one person to another in 
the course of business for cash or for 
deferred payment or. other valuable 
consideration, and includes a transfer 


State of T. N. v. S. T. Mills (Grover J.) 


[Prs. 3-4] S. C. 1149 


of property in goods involved in the 
execution of a works contract, but does 
not include a mortgage, hypothecation, 
charge or pledge”. 

By the Madras General Sales Tax 
(Second.Amendment) Act, 1964, cl. (d) 
of S. 2 was substituted by the following 
clause: 

“business” includes — 

(i) any trade, commerce or man- 
ufacture or any adventure or concern 
in the nature of trade, commerce or 
manufacture whether or not such 
trade, commerce, manufacture, adven- 
ture or concern is carried on with a 
motive to make gain or profit and 
whether or not any profit accrues from 
Such trade, commerce manufacture, 
adventure or concern and ` 

(ii) any transaction in connection 
with or incidental or ancillary to, such 
trade, commerce, manufacture, adven- 
ture or concern”. 

Section 9 validated the levy and col- 
lection of certain taxes in the follow- 
ing terms: 

“S. 9. Notwithstanding anything 
contained in any judgment, decree or 
order of any Court, no levy or collec- 
tion of any tax under the provisions of 
the principal Act and of rules made 
thereunder in respect of sales in the 
course of business, whether or not it 
is carried on with a motive to make 
gain or profit shall be deemed to be in- 
valid or ever to have been invalid on 
the ground only that such levy or col- 
lection was not in accordance with law 
and such tax levied or collected or pur- 
porting to have been levied or collect- 
ed shall, for all purposes, be deemed 
to be and always to have been validly. 
levied or collected and .accordingly — 

(a) all acts, proceedings or things 
done or taken by the State Government 
or by any officer of the State Govern- 
ment or by any other authority in con- 
nection with the levy or collection of 
such tax shal, for all purposes, be 
deemed to be, and to have always been, 
done or taken in accordance with law; 

(b) no suit or other proceedings 
shall be maintained or continued in any 
Court against the State Government 
or any person or authority whatsoever 
for the refund of any tax so paid; and 


(c) no Court shall enforce any 
decree or order directing the refund of - 
any tax so paid; 

(d) any such tax levied under the 
principal Act before the commence- 
ment of this Act but not collected be- 
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fore such commencement or any such 
tax leviable under the Principal Act 
but not levied before such commence- 
ment may be collected (after levy of 
the tax wherever necessary) in the 
manner provided in the principal Act.” 


5. It has not been contended 
before us on behalf of the Revenue 
that the turnover of the sales by the 
fair price shop and the canteen could 
be included in the taxable turnover 
. according to the definition of “busi- 
ness” as it stood in the original Act. 
The contention raised is that S. 2 of the 
second Amendment Act 1964 substitut- 
ed the new definition of “business” 
with retrospective effect. This result 
- flows, it is said, from the language of 
S. 9 although in S. 2 of that Act no 


such language has been used as can. 


give retrospective operation to the 
amendment made. We are unable to 
agree that S. 9 by itself would make 
the definition of “business” as substi- 
tuted in S. 2 retrospective. In State of 
Tamil Nadu v. M. Rayappa Gounder 
etc. AIR 1971 SC 231, S. 7 of the Madras 
Entertainment Tax (Amendment) Act 
1966 which was similar to Section 9 
mentioned above came up for con- 
sideration. The question was whether 
the assessments were validly protected 
by that section. Reliance was placed 
on certain decisions of- this Court 
which laid down that it is open to the 
legislature within certain limits to 
amend the provisions of the Act 
retrospectively and to declare what the 
law shall be deemed to have been but it 
was not open to the legislature to say 
that a judgment of a Court properly 
constituted and rendered shall be deem- 
ed to be ineffective. Hence it was held 
that the impugned assessment in that 
ease could not: be sustained. The 
Principle which has been laid down 
clearly is that validation of tax which 
has been declared to be illegal may be 
done only if the grounds of illegality 
or invalidity are capable of being re- 
moved and are in fact removed. Some- 
times this is done by providing for 
jurisdiction where jurisdiction had not 
been properly invested before. Some- 
times this is achieved by re-enacting 
retrospectively a valid and legal taxing 
provision and then by fiction making 
the tax already collected to stand under 
the re-enacted law. The legislature 
can give its own meaning and in- 
terpretation of the law under which 
the tax was collected and by legisla- 
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tive fiat makes tħe new meaning bind- 
ing upon the Courts. None of these 
methods has been adopted in the pre- 
sent case. (See Prithvi Cotton Mills 


‘Ltd. v. Broach Borough Municipality, 


79 ITR 136 = (AIR 1970 SC 192). 
Although the definition of “busi- 
ness” was substituted by the Second 
Amendment Act of 1964 it was not 
made retrospective by the usual words 
that it should be deemed to have been 
always substituted nor was any other 
Tanguage employed to show that the 
substantive provision, namely, the de- 
finition of “business” was being amend- 
ed retrospectively. Section 9, there- 
fore, can be of no avail to the Revenue. 
It has been pointed out that in the 
other decision rendered by this Court 
in which similar validation provision 
appeared the substantive section had 
not been amended at all. That, in our 
judgment will not make any difference 
because the essence of the matter is 
that the definition of the word “busi- 
ness” which was material was amend- 
ed only prospectively and not with re- 
trospective effect. It is common ground 
and has not been disputed that if re- 
trospective operation is not given to 
Section 2 (d) of the Second Amendment 
Act 1964 the Revenue must fail in these 
appeals. We may add that we have 
not considered the question of the 
liability of the assessee to be assessed 
subsequent to the amendment made by 
the Second Amendment Act of 1964. 


6. In the result the appeals are 
dismissed with costs. 
Appeals dismissed. 
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an accused contravenes certain rules 
or regulations in the doing of an act 
which causes death of another, does not 
establish that the death was the result 
of arash or negligent act or that any 
such act was the proximate and effi- 
cient cause of the death. The act 
causing the deaths “must be the causa 
causans; it is not enough that it may 
have been the causa sine qua non.” 
Case law discussed. ‘(Para 8) 


Thus mere “non-compliance with 
the provisions of the Drugs Rules as 
made under the Drugs Act by a chemist 
of a chemical: company for giving a 
batch number to every lot of bottles 
containing preparation of glucose in 
normal saline did not by itself make the 
act of chemist causa causans of the 
death of . persons who were injected 
with those preparations when it was 
not only the duty of the Chief Analyst 
to the test materials before they were 
issued to the injection. department but 
also to test the solution in such a way as 
would trace the lead nitrate in the 
solution which resulted in the death of 
the persons. Hence, the negligence of 
the chemist in giving one batch number 
to several lots could not by itself be 
said to be the direct cause of the deaths 
nor could his act be declared to be 
grossly rash and negligent. Criminal 
Appeal No. 189 of 1966, D/- 2-5-1969 
(Guj), Reversed. (Para 22) 
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The folowing Judgment of the 
Court was delivered by . 


P. JAGANMOHAN REDDY, J. :— 
The appellant (original accused No. 2), 
a Chemist Incharge of the Injection 
Department of Sanitax Chemical In- 
dustries Ltd. Baroda (hereinafter re- 
ferred. to as 'S. C. I. Ltd., along with 5 
others was charged under Sec- 


- tion 304A, I. P. C. for rashly and 


negligently manufacturing a 
tion of glucose in normal 
Batch. No. 
ed more than the permitted quantity of 
lead nitrate as a result of which 13 per- 
sons, to whom it was administered, died. 
At the relevant time the first accused 
K. K. Prabhakaran was the Chief An- 
alyst of the Testing Laboratorv, accus- 
ed R. M. Patel the third accused was 
the works Superintendent. S. J. Mehta 
the fourth accused was Production 
Superintendent, Manibhai B. Amin, 
proprietor of M/s. M. B. Amin and 
Company, Baroda, the fifth accused 
was the Managing Director, and H. M. 
Amin, the sixth accused, the son of the 
fifth accused was a Director and 
partner of S. C. I. Ltd. It was alleged 
that all these accused were responsible 
for the manufacture of the aforesaid 
solution contrary to the provisions of 
the Drug Control Act and Rules and 
for the sale of it. The trial Court con- 
victed the appellant and K. K. 
Prabhakaran, the first accused and 
sentenced each of them to rigorous 
imprisonment of 8 months and a fine of 
Rupees 100/-, in default to serve 15 
days’ rigorous imprisonment. It 
acquitted the other accused. Against 
this conviction and sentence. both the 
accused filled separate appeals before 
the Addl. Sessions Judge, Baroda who 
acquitted them of the offences with 
which they were charged. The State 
of Gujarat appealed against the 
acquittal of both these accused. The 
High Court convicted the appellant and 
convicted the appellant and sentenced 
him to 8 months’ rigorous imprison- 
ment as awarded by the trial Court 
but imposed no fine. The first accused 
was, however, acquitted. Against that 
Judgment this appeal is by certificate 
under Article 134 (1) (c) of the Con- 
stitution. 

2. A few of the relevant facts 
as alleged by the prosecution are not 
really in dispute. S. C. I. Ltd. prepares 
glucose in normal saline, a solution 
containing dextrose, distilled water and 


solu- 
saline 


211105 which contain- — 
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. chloride. contains certain 
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sodium chloride (popularly known as 


common salt). It appears that sodium 
quantities 
of lead nitrate but according to the 


` American Pharmacopoeia, which is one ` 


of the Pharmacopoeias recognised by 


. the Rules under the Act according to 
-which drugs can be manufactured,. lead 


nitrate of 5 parts in 1 million ‘is the 


permissible limit, which works out to.: 
Analyst.” Out of these, 51 bottles alone 


.000005%. The evidence shows that in 
order to prepare glucose in normal 
saline of the standard quality 5% of 
dextrose and 9% of ' sodium chloride 


“are require to be dissolved in distilled 


water which is absolutely sterile and 
free from germs and bacteria. The 
solution thus ` prepared is meant for 
being injected into or:given by drip to 
patients. The Production Report dated 
12-11-62, Exhibit 165, shows that 


_ 2.34 kg of sodium chloride and 13 kgs. 


_Maining 394 bottles, 8 bottles 


of dextrose with bidistilled ,water was 
utilised for preparing the solution of 
glucose in normal saline which was fill- 
ed in 450 bottles, each of which con- 
tained 540 c. c. of the solution. The 
report further mentions in the column 
Details of Manufacture and Progress 
Report, the following :— 


“In about 70L. boiled bidistilled 
water 4.0 kg. dextrose dissolved. Stir- 
red well, volume made upto 80L. 
Similarly two more lots- each of 80L. 
Solution prepared. 20L. prepared 


_ Separately, Total 260L. Solution pre- 


pared.” 


In this way each batch of 80 litres was 
filled in 100 bottles and the 5th batch 
in 50 bottles. Out of these 450 bottles 
‘some were rejected. Out of the re- 
were 
taken for analysis on 13th November 
1962 and the remainder were packed 
for sale. The report in respect of the 
8 bottles taken for analysis was re- 
ceived on 29-11-62 from the first accus- 


ed. It will appear that contrary to the ~ 


mandatory requirements prescribed in 
Rule 96 (v) of the Drug Rules made 
under the Drugs Act 1940, each of the 
Tots of 80 litres of solution manufac- 
tured, was not given a separate batch 
number but all the 5 lots consisting of 
$94 bottles were given as aforesaid only 
one batch No. 211105. In view of this, 
the analysis of only 8 bottles from the 
several lots could not indicate the 
quantity of lead nitrate in all the 5 
lots. In the normal course, some of 
the bottles which were sold by the 
company were purchased by different 
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hospitals, nursing homes and medical 
practitioners and were administered to 
several patients of whom 13 persons 
died. Immediately after these deaths, 


a report having. been made by the ` 
doctors who administered that they : 
suspected adulteration or contamina- ' 


tion of the solution, that batch was. 


withdrawn and about 125 bottles were . 


sent for ‘analysis by the Government 


showed the contents to be of requisite 


standard prescribed under the Drugs ` 


Act with permissible deviation from 
the standards but the remainder dis~- 
closed lead nitrate . very much ‘over 
the permissible limits and was danger- 
ous to human life. The High Court 
after considering the several exhibits 
regarding the issue of sodium chloride 
by the Stores to the Injection Depart- 
ment, and the Registers of the Injec- 
tion Department maintained by the ap- 
pellant, came to the conclusion that 
on 11-11-62 there was only 15 grams 
of sodium chloride in the Injection 
Department, and thereafter 5 kg, was 
received from the Stores Department 


by the appellant on 23-11-62. As | 
against this, Exhibit 164 shows that he 


had utilised 2.340 kgs. of sodium 
chloride for preparing this solution of 
batch No. 211105. It further held that 
the production report shows that the 
450 bottles were prepared on Novem- 
ber 12, 1962 but as a matter of fact, 
according to Exhibit 232, the Injection 
Batch Book, the entire lot of 450 


bottles’ was not prepared on one and. 


the same day. 106 bottles of that 
batch wére filled and sealed on 10-11- 
62 and the remaining 344 bottles were 
filled and sealed on 12-11-62. In view 
of these facts, the High Court: observ- 
ed as follows :— 


“The only possible conclusion that 
one can reach from the material dis- 
closed by the various exhibits was that 
the appellant had used 2.340 kgs. 
of sodium chloride from a source or 
sources unknown as such there was a 
lack of gos oie in the solution 
prepared by him. ; 


The explanation of the accused that 
there was a practice in the company of 
using the solutions contained in bottles 
rejected on the ground of dust when 
goods or drugs of the same kind came 
to be prepared later on, was not 
accepted as being incompatible and in- 
consistent with the entries made by 
him in Exhibit 164 and was a pure 


a 
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afterthought.: It was further held that 
the appellant has not been able to show 
the source from which sodium chloride 
weighing 2.340 kgs. was obtained by 

for preparing glucose in normal 
saline of batch No. 211105, and that 
the only possible conclusion of this 
negligence of the accused is that it was 
the cause of the death of 12 individuals 
who, it has been established, died be- 
cause of the administration of contami- 
nated drug: With respect to the death 
of the 13th person, there was no clear 
finding that his death was due to the 
administration of the glucose in normall 
saline of Batch No. 211105. 


3. We may en passant mention 


that the learned Advocate for the ap- 


pellant referred to prosecution of 10 
accused including the appellant, the 
Store Keeper Vaghjibhai and the Chief 
Analyst Prabhakaran the first accused 
for the contravention of the Drugs 
Act. The appellant and the first 
accused were charged with contraven- 
tion of Rules 78 (c), 109 (c), 111, 114- (b), 
115 and 121 (a) which are offences 
under Ss. 18 (a) (i) and 18 (a) (v) of the 
Drugs Act punishable under Section 27 
of that Act. Vaghjibhai was charged 
with the contravention of Rule 121 (a), 
an offence under Section 18 (a) (v) 
punishable under Section 27 of the 
Act. We were also informed that all of 
them were ultimately acquitted of 
these charges. Though the charge- 
sheet has been filed before us, no copy 
of the judgment has been brought to 
our notice. That there was a prosecu- 
tion for the offences under the Drugs 
Act is mentioned by the appellant in 
his statement under Section 342, 


Criminal P. C. to the question that he - 


along with other accused got the drug 
fn question manufactured with culpable 
negligence for the purpose of admini- 
stering to human beings in culpable 
violation of the provision of the Drugs 
Act and Rules which he was bound to 
follow. The learned Advocate for the 
appellant, however, states that even 
assuming that there was a contraven- 
tion of the relevant rules, any lapse on 
the part of the appellant to conform 
to them is not the direct cause of the 
death of the 12 persons so as to make 
him liable to punishment under Sec- 
tion 304-A. 

4, Before we deal with the 
several aspects of the contentions urg- 
ed before us, it is necessary to notice 
that under the Drugs Rules (herein- 

1972 8.C./73 V G—13 





A. D. Bhatt v. State of Gujarat. (P. J. Reddy J.) (Pra. 2-4] S. C. 1153 


after called ‘the Rules’) made under 
the Drugs Act (hereinafter termed 
‘the Act’) which were in force during 
the relevant period when batch No. 
211105 was prepared, certain tests- 
have to be carried out, records main- 
tained and inspection was to be allow- 
ed to the inspector. authorised in that 
behalf in respect of the preparation 
of the drug. No drug manufactured 
under the licence shall be sold unless 
the precautions necessary for preserv- 
ing its properties have been observed 
throughout the period after manufac- 
ture. Under Rule 76, a licence to 
manufacture for sale of drugs specifi- 
ed in Schedules C and C (1) has to be 
issued in form 28. It is not denied 
that glucose in saline preparation 
falls under these Schedules. Before 
a licence in form 28 is granted or re- 
newed, the conditions to be complied 
with have been set out. Under the 
conditions the manufacture will have 
to be conducted under the active direc- 
tions and personal supervision of com- 
petent technical staff consisting at 
least of one person who is a whole 
time employee and who is qualified 
as provided in (a) to (e) of sub- 
rule (1). Sub-rule (4) of the rule deals 
with the maintenance of adequate 
staff etc. for carrying out all tests of 
strength, quality and purity of the 
substances as may be required to be 
carried out by him under the provi- 
sions of Part X of the Rules, provided 
that the manufacturing unit shall 
be separate from the testing unit and 
that the head of the testing unit shall 
be independent of the head of the 
manufacturing unit. Rule 78 says that 
the licence in form 28 shall be sub- 
ject to the special conditions, if any. 
set out in Schedule F which relate to 
the substance in respect of which the 
licence is granted and to the general 
conditions specified in (a) to (1) of that 
Rule. Clause (c) states that a licensee 
shall keep records of the details of 
manufacture of each batch of the 
substance which is issued for sale and 
of the application of the tests thereto 
in ‘such form as to be available 
for inspection and to be easily identi- 
fied by reference to the number of 
the batch as shown on the label of 
each container, etc. Clauses (d) and (e) 
deal with the duty of the licensee to 
allow Inspectors authorised by the 


licensing authority to inspect the pre- 
mises without prior notice and also 
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to inspect all registers and records 
ete, maintained under the Rules. 
Under Clause (g) the licensee shall on 
request furnish to the licensing autho- 
rity or such other authority as the 
licensing authority may direct from 
every batch of substance or from such 
batch or batches as the licensing autho- 
rity may from time to time specify, a 
sample of such amount as the autho- 
rity may consider adequate for any 
examination required to be made and 
the licensee shall, if so required, fur- 
nish full protocols of the tests which 
have been applied. Clauses (h) and 
(i) deal with the restrictions to sell or 
offer for sale any batch in respect of 
which a prohibition has been imposed 
by the licensing authority and if so 
directed, to withdraw the remainder of 
the batch from sale or recall all is- 
sues of that batch in so far as it is 
practicable. Under Clause (i) no drug 


manufactured under the licence shall- 


be sold unless the precautions neces- 
sary for preserving its properties have 
been observed throughout the period 
after manufacture. Rule 96 deals with 
the manner of labelling. Clause (v) of 
‘ sub-rule (1) of the said rule provides 
as follows :— 

“Every drug manufactured in 
India shall bear on its label a distinc- 
tive batch number, that is to say, the 
number by reference to which details 
of manufacture of the particular batch 


from which the substance in the con- . 


tainer is taken are recorded and are 
available for inspection; the figure 
representing the batch number being 
preceded by the words. “Batch No.” 


or “Batch” or “Lot Number’, “Lot 
No.” or “Lot” or any distinguishing 
prefix”. f 


Rule 109 (1) (c) which is in Part X 
dealing with the special provisions re- 
garding biological and other special 
products, is similar to Rule 96 (v) and 
refers to labelling. Schedule F which 
applies to Rule 78 and Part X gives 
the tests to be performed in respect of 
various preparations of which Part IX 
deals with preparations in a form to 
be administered parenterally and 
these are, that the preparation shall be 
in a container which precludes the 
access of bacteria; and that the com- 
position of the preparation shall be in 
accordance with the composition stat- 
ed on the label, such deviation as may 
be allowed in the composition of the 
. preparation shall be fixed by the licen- 
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sing authority; that the preparation 
shall comply with tests for sterility; 
that the water used in the manufac- 
ture of parenteral preparations shall 
comply with the tests for pyrogens; 
and that if the container is made of 
glass, the glass shall pass the tests for 
limit of alkalinity in glass laid down 
in the British Pharmacopoeia. 


5. A reading of these rules 
would show: (1) that a batch number 
is to be given for every lot of the pre- 
paration; (2) that the preparation has 
to be tested and analysed and records 
maintained with the protocols: (3) that 
they must be properly labelled and 
the constituents specified therein; (4) 
that the test should be conducted in 
accordance with the requirements 
specified in respect of a particular 
preparation. Though we have not’ be- 
fore us the conditions of the licence to 
see what special directions have been 
given thereunder, the effect of all the 
precautions required to be taken under 
the rules is that the materials used in 
the preparation of the solution should 
also be tested before use. At any rate, 
as we shall see, the company under- 
stood them to impose that duty and 
the Chief Analyst was required to 
test the materials before they are 
issued to the injection department for 
the preparation of glucose saline 
solution. 


6. The learned Advocate con- 
tends that even if one batch number 
was given to several lots prepared on 
12-11-62 as was done in respect of 


‘batch no 211105, the evidence dis- 


closes that this was not an isolated 
case but such practice was uniformly 
followed in S. C.L Ltd. for which 
the appellant could not alone be held 
liable. In the circumstances the non- 
compliance with the rules for giving 
a batch number to every lot does not 
make the act of the appellant the causa 
causans of the death of the persons 
who were injected with glucose 
saline prepared by because 
it was not only the duty of the Analyst 
Prabhakaran to test the material be- 
fore they are issued to the injection 
department but also to test the solu- 
tion in such a way as would trace lead 
nitrate in the sodium chloride content 
of the solution. As Prabhakaran had 
not applied the proper test and that 
too knowing fully well that several 
lots were given one batch number, he 
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eannot be absolved of his responsibi- 
lity to take representative samples for 
testing them instead of testing only 
one bottle out of 450 bottles compris- 
ing batch no. 211105. On this premise 
it is contended that though section 
804A covers various fields of activity, 
an offence is committed only if a per- 
son charged is shown to have neglect- 
ed to take such action as he is reason- 
ably expected to take to avoid injury 
to others and that such reasonable steps 
that are expectedto be taken by him 
should show that there was a failure to 
take such elementary steps it was 
necessary for him to take. Inasmuch 
as in all cases under section 304A 
there is a casual chain which consists 
of many links, it is only that which 
contributes to the cause of all causes, 
namely, the causa causans and not 
causa sine qua non which fixes the 
culpability. In other words, it is sub- 
mitted that it is not enough for the 
prosecution to show that the appel- 
lant’s action was one of the causes of 
death. It must show that it is 
the direct consequence, which in this 
ease has not been established. On 
the other hand, according to the 
learned Advocate the appellant is 
separated by two important steps 
which intervene before the glucose 
saline is sold for being adminis- 
tered to the needy. These are: (1) 
that not only shculd the materials be 
tested but the solution should be test- 
ed properly to detect the dangerous 
components of the preparation which 
was the duty of the Chief Analyst; and 
(2) that the production report and the 
analysis report have to be seen by the 
Production Superintendent who is to 
satisfy himself that proper tests have 
been carried out before certifying 
them for sale. The persons who are 


directly responsible for the saline solu- 


tion to be certified for sale are the 
Chief Analyst as well as the Produc- 
tion Superintendent and not the appel- 
lant- 


7. Tt is, however, the case of 
respondent State that had the appel- 
lant not given a single batch number 
to all the four lots when he prepared 
the offending glucose saline, the ana- 
lysis by the Chief Analyst would have 
certainly discovered the heavy deposits 
of lead nitrate in the sodium chloride 
and the lot which contained this would 
have been rejected. As the appellant 
has been negligent in conforming to 
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the rules, the deaths were the direct 
consequence of that negligence. 


8. It appears to us that in a 
prosecution for an offence under sec- 
tion 304A, the mere fact that an ac- 
cused contravenes certain rules or 
regulations in the doing of an act 
which causes death of another, does not 
establish that the death was the result 
of a rash or negligent act or that any 
such act was the proximate and efficient 
cause of the death. If that were so, the 
acquittal of the appellant for contra- 
vention of the provisions of the Act 
and the Rules would itself have been 
an answer and we would have then 
examined to what extent additional 
evidence of his acquittal would have 
to be allowed, but since that is not the 
criteria, we have to determine whether 
the appellant’s act in giving only one 
batch number to all the four lots- 
manufactured on 12-11-62 in prepar- 
ing batch no. 211105 was the cause of 
deaths and whether those deaths were 
a direct consequence of the appellants’ 
act, that is, whether the appellant’s 
act is the direct result of a rash and 
negligent act and that act was the pro- — 
ximate and efficient cause without the 
intervention of another’s negligence. 
As observed by Sir Lawrence Jenkins 
in Emperor v. Omkar Rampratap, 
(1902) 4 Bom LR 679 the act causing 
the deaths "must be the cause causans; 
it is not enough that it may have been 
the causa sine qua non”. This view has 
been adopted by this Court in several 
decisions. In Kurban Hussein Moham- 
medali Rangwala v. State of Mahara- 
shtra, 1965-2 SCR 622 = (AIR 1965 SC 
1616), the accused who had manu- 
factured wet paints without a licence 
was acquitted of the charge under sec- 
tion 304A because it was held that the 
mere fact that he allowed the burners 
to be used in the same room in which 
varnish and turpentine were stored, 
even though it would be a negligent 
act, would not be enough to make the 
accused responsible for the fire which 
broke out. The cause of the fire was . 
not merely the presence of the bur- 
ners within the room in which varnish 
and turpentine were stored, though 
this circumstance was indirectly res- 
ponsible for the fire which broke out, 
but was also due to the overflowing of 
froth out of the barrels. In Suleman 
Rahiman Mulani v. State of Maharash- 
tra, (1968) 2 SCR 515 = (AIR 1968 SC 
829) the accused who was driving a 
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car only with a Jearner’s licence with- 
out a trainer by his side, had. injured 
a person. It was held that that by 
itself was not sufficient to warrant a 
conviction under section 304A. Tt 
would be different if it can be esta- 
blished as in the case of Bhalchandra 
v. State of Maharashtra, (1968) 3 SCR 
766 = (AIR 1968 SC 1319) that deaths 
and injuries caused by the contraven- 
tion of a prohibition in respect of the 
substances which are highly danger- 
ous as in the case of explosives in a 
cracker factory which are considered 
to be of a highly hazardous and dange- 
rous nature having sensitive composi- 
tion where even friction or percussion 
could cause an explosion, that con- 
travention would be the causa causans. 

9. Bearing these principles in 
view, what we have to see is: (1) 
whether there was a contravention of 
the rules? If so, to what extent that con- 
travention by the appellant contributed 
to the non-discovery of lead nitrate in 
sodium chloride content of the glucose 
saline in’ Batch No. 211105? (2) Whe- 
ther sodium chloride from which the 
said solution was prepared was 
obtained by the appellant from 
sources other than the Stores of S.C. 
Ltd.? and (3) Whether the method ad- 
opted in testing the said batch by 
Prabhakaran would have, but for the 
contravention of the rules requiring 
the giving of one batch number to each 
lot, detected the presence oflead ni- 
trate when he analysed samples of 
the offending batch of glucose saline 
prepared by the accused. The answers 
to these questions will determine whe- 
ther the appellant’s act is the causa 
eausans or has there been a cause 
interveniens which has broken the 
chain of causation so as to make his 
act, though a negligent one, not the 
immediate cause or whether it amounts 
to an act of grogs negligence or reck- 
lessly negligent conduct. In this con- 
text it may be observed that in a case 
of this nature where as many as 12 
persons lost their lives as a result of 


` the parenteral administration of the 
` drug comprised in Batch No. 211105 


prepared by the appellant, those deaths 
however shocking and regrettable they 
may be, ought not to allow the mind 
to boggle while appreciating the evi- 
dence which must necessarily be free 
from any such consideration. 


10. There can be no doubt that 


in this case there has been a total dis-_ 


regard of the provisions of rule 96 (v} 
or 109 (c) by the company and its offf- 
cers in not giving the correct batch 
numbers to the preparations made in . 
that company and the gross negligence 
of the Drug Inspector to check and 
bring to book the offending company 
and its officers with the full know- 
ledge that the rules in respect of batch 
numbers were being openly flouted by 
them. The accused S. J. Mehta, .Pro- 


duction Superintendent of S.C. L Ltd, 


in his statement to the Drug Inspector 
said that all the batches of glucose in 
normal saline manufactured by S.C.L 
Ltd., were prepared in 3 or 4 lots and 
one batch was given to the several lots 
and sterlisation was also made in three 
or four lots. More lots had to be made 
in one batch because they had a small 
vessel for preparing solution in which 
it is not possible to prepare a lot lar- 
ger than that of 80 litres. As the capa- 
city of autoclave is small they could 
not sterilise the whole batch at one 
time. The fact that one batch number 
was given to several lots is also amply ` 
borne out by the admission of K. M. 
Shah, P. W. 34, the Drug Inspector, 
who says that from 1960-1962 in res- 
pect of 105 production reports of glu~ 
ciline 31 of glucose, 47 of glucose in 
saline, 46 with glucoline with B6 there 
is not a single instance of the produc- 
tion report showing that different lots 
manufactured on the same day were 
given different batch numbers. He fur- 
ther states that in that company pre- 
viously they used to give one batch 
number for the drugs manufactured 
on different days but their Department 
had pointed out that defect but it had 
never objected to the system of giving 
one batch number to different lots 
manufactured on the same day. This 
Drug Inspector as well as the Depart- 
ment seem to have been fully aware 
that the solution vessel of S.C. L Ltd. 
is of 80 litres only and each bottle of 
glucose in normal saline was 540 mL 
In the certificate of analysis forward- 
ed to them he admits the company 
was mentioning the number of bottles 
and size of each bottle manufactured 
by them and that if experienced Drugs 
Inspector. looks at the certificate of 
analysis, then from the numbers of 
bottles and size of bottles stated there- 
in, he can make out the amount (quan- 
tity) of Drug manufactured if he con~ 
centrates on that point. Though he was 
directed by this Assistant Director 
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when ħe took charge as Senior Drugs 
Inspector that he should look minutely 
about the prescribed test only, he says 
that he is not supposed to note all 
details of certificate of analysis with 
concentration. The witness says that 
one of the objections against giving one 


- batch number to different lots would 


be that each lot would not be separately 
tested, and that if each lot is not sepa- 
rately tested then public health would 
be endangered. He also says that this 
danger would be there whether dif- 
ferent lots are manufactured on the 
same day or on different days and yet 
says that it was not his duty to see 
whether the drug is manufactured in 
one lot or different lots, from the cer- 
tificate of analysis sent to him. After 
his answer it was quite justifiably sug- 
gested that he was telling a lie to es- 
cape from the charge of deriliction of 
duty. There can, therefore, be no 
doubt that the Drugs Inspector has 
been grossly’ negligent in his duties 
and totally oblivious of the dangerous 
consequences to health and human life 
by his failure to perform his duties 
with care and caution. In view of 
these statements can it be assumed 
that Prabhakaran, the Chief Analyst 
did not know that several lots manu- 
factured on the same day were given 
one batch number. We think, he must 


- have known, though no questions were 


asked of him about this aspect, because 
this practice seems to have been not 
only current for a long time but also 
appears to be well known. 


11. On the facts of this case, it 
appears to us that the appellant was 
only carrying on a practice prevalent 
in that company of giving one batch 
number to the entire lot manufactured 
on any particular day, a practice made 
possible by the Drugs Inspector turn- 
ing a blind eye to a serious contraven- 
tion of the Drugs Rules. It is also evi- 
dent that the Production Superinten- 
dent whose duty it was to check the 
Analyst’s report and the Production 
Report and order the release of the 
preparation for sale, not only knew of 
the practice as.admitted by him, but 
considered the solution safe to be sold 


~to the public. Even according to the 


-statement of Prabhakaran to the Drugs 
Inspector a copy of his report was sent 
to the Drugs Inspector for obtaining 
release order and that after the release 
permission was received, one copy was 
sent to the injection department. As 
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admitted by the Drug Inspector, he 
has not come across any written 
document wherein the appellant was 
directed not to give same batch num-- 
bers to separate Jots manufactured on 
the same day. When the Drug Inspec- 
tor himself knew fully well that this 
was the practice going on and had not 
lifted his little finger to prohibit the 
practice, to hold the appellant respon- 
sible for the contravention of the rule 
would be to make an attempt to some~ 
how find a scape-goat for the deaths 
of the 12 persons. 


12. The High Court as we sta- 
ted earlier was of the view that the 
appellant had used 2.340 kg. of sodium 
chloride from source or sources un- 
known because according to the Stores 
Register considered along with the 
Register of the Injection Department 
maintained by the appellant, there was 
no sodium chloride in the stores during 
the relevant period from 8th to 23rd 
November 1962 and that the appellant 
has not been able to show the source 
from which he got the 2.340 kg. sodi- 
um chloride for preparing glucose in 
normal saline of batch no. 211105. In 
this view, it concluded that the appel- 
lant was negligent and this negligence 
was the cause of the death of 12 indi- 
viduals. 


13. Vaghjibhai Chhotabhai 
Patel, P. W. 53, was the Store Keeper 
of S. C. I. Ltd., in whose charge vari- 
ous raw materials including dextrose, 
sodium chloride and lead nitrate were 
kept. It was his duty to supply mate- 
rials on requisition slips issued by dif- 
ferent Departments, and he maintain- 
eda register. With respect to the 
supply of dextrose and sodium chloride 
to the Injection Department, he says 
the appellant had issued about 12 slips 
for sodium chloride and dextrose. R- 
M. Patel was directing him to send 
materials for testing. It appears that 
the materials in stores had to be tested 
before they were sent to the Depart- 
ment andthe testing was done by the 
first accused, K. K. Prabhakaran, who 
was the head of the Laboratory. He 
used to’ sign samples of raw materials 
with two forms of bulk material test 
report. This witness had sent sodium 
chloride on 7-6-62 and it was certifi- 
ed to be of standard quality by the 


first accused as per Exhibit 151 only 
on 19-11-62 and another lot on 23-11- 
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62 which was also tested and certified 
to be of standard quality as per exhi- 
bit 152. Both these test reports were 
given only after Batch No. 211105 was 
prepared. According to the witness 
the appellant had demanded 3 kgs. of 
sodium chloride on 1-10-62 but he sup- 
plied him only 2 kgs. on that day and 
changed the figure 3 in the requisition 
slip to 2. He further states that from 
8-11-62 there was no stock of sodium 
chloride in the store. In cross-exami-~ 
nation he states that stores balance is 
struck when the goods are issued, that 
at times requisition slip was coming 
late after the material was supplied. 
The material has to be supplied on 
the date of the receipt of the slips, 
not Jater so that goods would be debi- 
ted in the account books on the date 
of requisition slip. On 30-12-62 cer- 
tain materials are debited to make 
good the shortage in actual stock and 
then the ledger was balanced. He also 
says that there was no practice of 
writing batch numbers of sodium chlo- 
ride in ledger but after the investiga- 
tion was started they had written 
batch numbers in the ledger on referr- 
ing to the invoices. He denied the sug- 
gestion that the material of requisition 
slip dated 1-10-62 was not given on 
that day and that it was given on 12- 
11-62 to the appellant. Regarding the 
purchase of raw materials he says 
that generally raw materials of stan- 
dard quality were purchased and ad- 
mitted that he had supplied sodium 
chloride for the batch referred to with- 
out getting it tested under the instruc- 
tions of R. M. Patel. It is, therefore, 
the case of Vaghjibhai that he only 
supplied raw materials on the requisi- 
tion slip on the date when that slip 
‘was received, nonetheless he did admit 
that some times the material is suppli- 
ed earlier and the requisition slip is 
sent later. 


14. The appellant has, however, 
denied that the requisition slip given 
by him on 1-10-62 for 3 kgs. out of 
which as stated by Vaghjibhai 2 kgs. 
were supplied to him on that day but 
he states that it was in fact supplied 
to him on the 12th November 1962 
when he had to. prepare another batch 
of glucose saline injections. This is 
what he states: 


“On 12-11-62 I had to prepare 
another batch of G. W. Saline injec- 
tions. I then again went to the stores, 
whereupon Waghajibhai who was on 


that day on duty told me that 2 ke. 
of Nacl. of my requisition slip no. 249 
dated 1-10-62 which was not delivered 
to me was lying in the store and that 
I can take it and utilize it. He changed 
my slip from 3 kg. to 2 kg. He gave 
me the four packages of 0.5 kg. They 
were of the B. No. 2A 1525 of Sara- 
bhai Merck Ltd., extra pure variety. I 
brought them and prepared out of 
them B. No. 211105. 


The suggestion of prosecution wit- 
nesses that on 1-10-62 Mr. Waghijibhai 
had delivered to me 2 kgs. of Nacl. is 
a His account books are not reli- 
able”. 


This statement of the appellant that 
the account books were not reliable 
and that 2 kgs. of sodium chloride in 


“respect of requisition slip given by him 


on 1-10-62 was supplied'to him on 12- 
11-62 is borne out by other evidence. 
The evidence of the Assistant Director, 
Drugs Control Administration, Savan- 
tilal Mohanlal Shah P. W. 48 supports 
the appellant’s case that the Store 
Keeper’s registers were not reliable. 
He says, accounts are not properly 
maintained and that it is ‘not possible 
to calculate from store ledger alone as 
to how much sodium chloride was issu- 
ed to Injection Department from 1-1- 
62 to 31-12-62 for there are entries of 
issue of sodium chloride to other de- 
partments. In cross-examination he 
also states that it is not possible to 
find out the exact quantity of sodium 
chloride issued by the store depart- 
ment to injection department in 1962 
from the available records. On the 
other hand, we find that the accounts 
maintained by the appellant appear tc 
have been more reliable. Injection De- 
partment’s ledger Exhibit 163 from 1- 
1-62 to 31-12-62 would show the ba- 
lance on a particular date, the receip! 
thereof and the issue of sodium chloride 
for using in that Department. We have 
checked up these entries and found 
that upto 11-11-62 the opening balance 
is correctly shown after taking intc 
consideration the receipt and the issue 
of that material. Entries for the months 
of October and November 1962 need 
alone be considered’ critically to ascer- 
tain whether the appellant had in fact 
stocks of sodium chloride from which 
he could prepare the offending batch 
of glucose saline solution. On 1-10-62 
there was a balance of 2.120 kg. Noth- 
ing was received on that day. The en- 
tire stock was issued for preparing 


batch no. 210101. The next day there 
was no balance but the injection de- 
partment received 5 kgs. and there 
was no issue. On 10-10-62 on the 
day when 2.160 kg. was issued to pre- 
pare batch no. 210107 the balance was 
5 kg. On 12-10-62 the balance shown 
is 2.840 kg. which is the amount of 
sodium chloride after deducting 2.160 
kg. used for the preparation on 10-10- 
62. On 23-10-62 it got .5 kg. probably 
left out of the balance of what remain- 
ed after the use in preparing batch 
no. 201117. On 1-11-62 it started with 
.5 kg. There is no receipt and no issue. 
On 6-11-62, 5.0 kg. was received and, 
therefore, the balance was 5.0 kg. On 
the same day 2.160 kg. was issued for 
preparing batch no. 211101. On 8-11- 
62 it shows a balance of 3.340 kg. No 
sodium chloride was received but out 
of that quantity 2.160 kg. was issued 
for preparing batch no. 211103. On 
10-11-62 there was a balance of 1.180 
kg. .5 kg. was received from the Labo- 
ratory so that on 10-11-62 there was 
1.68 kg. from which 1.665 kg. was 
issued to prepare batch no. 211104. On 
the relevant date, ie. 11-11-62, the 
Injection Department had only 0.015 
kg. It received 5.0 kg. against which 
the date was shown as 23-11-62. From 
this amount 2.340 kg. was issued to 
prepare batch no. 211105. In the 
month of November upto 11th, the 
register shows 10.5 kg. of sodium chlo- 
ride out of which 9.25 kg. was issued 
for preparing batch Nos. i 211101 
to 211105 so that the allegation that 
the appellant did not have sufficient 
sodium chloride available in his labo- 
ratory from 8-11-62 to 23-11-62 cannot 
be correct and is only explicable on 
the basis of what the appellant says, 
namely, that he got 5 kg. on 12-11-62 





.slip on 1-10-62 on which date there is 
no entry of5 kg. having been receiv- 
ed by the injection department from 
the store. 


15. The appellant in his state- 
ment to the Drug Inspector said that 
he had manufactured glucose in nor- 
mal saline batch no. 211104 from the 
' ‘balance of 1.18 kg. together with -5 kg. 
; « brought from the laboratory without 
' „asking anybody while it was lying on 
the work bench. This packet was the 
product of Sarabhai Merck, On 11-11- 
62 he says he had .015 kg. of sodium 
chloride with him and 5 kg. was sent 
for from the stores. This 5 kg. is 





for which he had issued a requisition | 
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shown in the receipt column in the 


register on 11-11-62 which he thought 
must have been brought on 10-11-62 
or on 12-11-62. The explanation for 
putting the date 23-11-62 as against 
this 5 kg., he gives as probably due to 
the fact that he had sent the requisi- 
tion slip for that quantity to the stores 
on 23-11-62. In respect of Issue Slip 
No. 294 dated 24-11-62, he says that 
it is for the same amount. Out of 
these 5 kg. he says he used 2.340 kg. in 
preparing Glucose in Saline Batch 
No. 211105. He explains entry of 24- 
11-62 that after preparing batch no. 
211105 he had done a mistake in not 
deducting it and consequently that was 
brought forward up to the entry of 31- 
12-62. It appears to us that though 
there may be one or two minor discre- 
pancies in this register, it fairly re- 
presents the stock of sodium chloride 
in the injection department on the 
several days to which we have referr- 
ed. At any rate, there is no reason to 
conclude that the appellant must have 
bought 5 kg. from outside because he 
had no interest in going out of his 
way to do something which was not 
his duty nor was he expected to pur- 
chase materials from outside other 
than getting them from the stores. 
That the stores register maintained by 
Vaghjibhai, Exhibit 149 does not re- 
flect the true position is clear from 
the fact that on 8-8-62 an issue of 5 
kg. was shown but the injection de- 
partment does not show that it has 
received that quantity. It may be that 


. the 5 kg. was issued by the stores to 


some other Department or it may be 
in respect of an issue to the injection 
department on 6-11-62. Again on 1-10- 
62 there is an issue of 2 kg. but there 
is no corresponding receipt of this 
quantity shown in the injection depart- 
ment’s register nor is there any entry 
in the stores register that 5 kg. was 
issued to the injection department as 
indeed the latter register shows. I? no 
sodium chloride has been issued on 2- 
10-62 by the stores it is difficult to ex- 
plain how the injection department 
received that quantity except on the 
basis that the stores register does not 
reflect a contemporaneous entry of 
stock issued to the injection depart- 
ment. This is also evident from another 
entry which shows that on 1-1-62 the 
injection department received 7 kg. of 
sodium chloride of E mark but a refer- 
ence to the corresponding entry of the 
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stores register does not contain any en- 
try of that date either. The only en- 
try in the stores register which shows 
any issue of sodium chloride is of 27- 
1-62 which is 7 kg. Now, this clearly 
shows that long prior to there being 
any controversy, the stores department 
was issuing material and making en- 
tries subsequently when it received 
requisition slips or that it may have 
received requisition slips on the date 
when sodium chloride was issued but 
did not make any entry on that date. 
Vaghjibhai’s explanation that some 
times the material was issued first and 
requisition slips were received later 
would explain the incorrectness of the 
entries in the stores register to which 
we have referred. There are two other 
slips Exhibit 205 of 8.8.62 and Exhibit 
206 of 17.9.62 issued by the first accus- 
ed Prabhakaran for.sodium chloride 
which does not find an entry in the 
store register. The first is in respect 
of 2145 (whether grams of kilograms 
is not evident) and the second for 2 
lbs. against which-the date 17-5-63 is 
shown. Nor does the requisition of 5 
kg. by the appellant by Exhibit 255 
dated 10-5-62 find a place in the store 
register on that date. . 


16. Tt also appears that all the 
slips relating to the several issues of 
sodium chloride to injection department 
have not been produced, except about 
11, namely, Exhibits 255 and 153 to 
163 between 25-1-62 to 24-12-62. There 
is one Exhibit 162 which is for 5 kg. 
of sodium chloride without a date. In 
the absence of all the requisition slips, 
it is difficult either to verify the cor- 
rectness of the statement of Vaghii- 
bhai or to discredit that of the appel- 
dant. From the Injection Department’s 
store register it is evident that there 
are at least 14 occasions when sodium 
chloride was received by it and accord- 


ing to the stores register there are 16° 


occasions on which this substance was 
issued between 1-1-62 and 31-12-62. 
At any rate, one. thing is clear which 
fis, that the store register does not show 
the correct stocks on any particular 
date. The evidence to which we have 
referred, however, inclines us to the 
view, disagreeing with the finding of 
the High Court, that the sodium chlo- 
ride which has been used for prepar- 
fing glucose solution in ‘normal saline 
of batch no. 211105 was issued from 
the Stores Department of S.Ç Ltd., 


whether the stores department pur- 
chased any sodium. chloride other than 
that of Sarabhai Merck cannot be 
ascertained from the material on 
record but having regard to the fact 
that a large number of glucose saline 
in question was found to contain lead 
nitrate, an inference may legitimately 
arise that the company has been pur- 
chasing sodium chloride manufactured 
by others or that the sodium chloride 
which was issued got contaminated by 
lead nitrate in the stores. This conclu- 
sion becomes plausible from two cir- 
cumstances, firstly, that large quanti- 
ties of lead nitrate were found in batch 
no. 211105 which could not have been 
from the sodium chloride of Sarabhai 
Merck as that has been tested and 
found to be free from this substance, 
secondly, that the materials issued by 
the stores which had to be tested be- 
fore issuing them to the laboratory or 
to the injection department, have not 
been tested for a long time as admitted 
by the Store-Keeper. Vaghjibhai says 
that sodium chloride sent by him on 
7-6-62 was tested in the laboratory on 
19-11-62 and from 7-6-62 to 23- 
11-62 no sodium chloride was test- 
ed in the laboratory that he had 
sought instructions from R. M. 
Patel as to what he should do as 
raw materials were not tested in time 
and were supplied without testing, and 
that R. M. Patel had given instructions 
to, the first accused, K. K. Prabhakaran 
but even then the raw materials re- 
mained untested till 23.11.62 Exhibit 


‘182 dated 4-9-62 would show that 


Vaghjibhai is writing to R. M. Patel 
por was incharge of the laboratories 
US 


You have not sent ghee store 


.sample Analysis, from last 5 months 


and no chemist comes in stores for . 
stores samples last six months, and 
material is used without analysis. 


You have not given any informa~ 
fion for sheer the goods so you o 
needful in this matter, with Supdt. ofi 


Sd/- V. C. Patel 


Shri Prabħakaran please report why - 
in spite of decision it is yet not started. ` 
- R. M. Patel. 


Please advice whether we should take 
store sample first or finished samples. 


Shri Vaghiibhal. | 








1972 


Please give the sample of Calcium 

GTucerophosphate for 
issue to the patent. 

Sd/- S. J. Mehta” 


ee Ve ‘Again Exhibit 184 would 
show that Vaghjibhai had complained 
on 1-7-62 that the analysis was not 
done so necessary arrangement should 
be made. He also sought instructions 
from R. M. Patel in that memo as to 
whether he should issue materials in 
such circumstances. R. M. Patel in the 
Exhibit 185 asked Vaghjibhai to supply 
the list which he supplied in Exhibit 
i186. 


18. This evidence shows thaf 
tħere has been a total deriliction of 
duty by the Chief Analyst, the first 
accused who had to test the raw 
materials nor has R. M. Patel exercis- 
ed an effective control and. supervision 
in seeing that the raw materials were 
analysed before being issued to the in- 
flection department in spite of the lapses 
being brought to his notice. The learn- 
ed Advocate for the appellant suggest- 
ed that the Analyst was over-worked 
and the company did not want to en- 
gage another analyst because of inere- 
ase in the establishment expenditure. 
Jf this is the reason, it is all the more 
regrettable because the consequences 
of the omission to test the raw mate- 
rials had fatal results, but there is no 
evidence to conclude that the submis- 
sion made on behalf of the accused 
has any justification, Whatever the 
reason, it is undeniable that the 
materials were not tested before their 
issue to the injection department. It 
also appears from the evidence of the 
Drugs Inspector K. M. Shah, P. W. 34 
that he had found in the store poison- 
ous drugs like Barium Hydroxide and 
Sodium Sulphacetamide stored in open 
drums along with-Drugs of Dextrose. 
fn such circumstances the necessity to 
fest and analyse the raw materials 
would be all the more imperative. It 
would thus appear that this brazen 
disregard of the safeguards prescribed 
for testing the raw materials to ascer- 
tain whether they are of standard qua- 
lity, or at any rate, the omission to test 
the sodium chloride during the rele- 
vant time when that element was used 
for preparing batch no. 211105 is cer- 
tainly one of the factors which has 
contributed to the non-detection of 
lead nitrate in glucose solution before 
its sale to. the public. . 


analysis and. 
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19. One other aspect which is 
partinent is that -even if one batch 
number was given to each lot whether 
the method adopted by Prabhakaran 
would have indicated the presence of 
lead nitrate without other additional 
tests being undertaken and if not, 
could the appellant be held culpable 
for merely giving one batch number 
to several lots? As already indicated, 
the Production Report (Exhibit 165) 
given by the appellant discloses that he 
prepared 260 litres of solution in 4 lots 
for which he used 2.340 kg. sodium 
chloride which works out to 9% stren- 
gth of that component in the solution. 
The analysis report given by the first 
accused Prabhakaran (Exhibit 167) dis- 
closed that the samples of the above 
batch which he tested contained .8869 


‘per cent of sodium chloride which was 
‘ within the permissible limit of .9% in- 


dicated in column 2 of that report. In 
his written statement given tothe Drug 
Inspector (Exhibit 181) which was be- 
fore any action for prosecuting him 
was taken, he says that on 13-11-62 he 
had drawn a sample of bottles of 
glucose in normal saline Batch -No. 
211105 from the Injection Department 
as shown in the entry book of the said 
Department which he signed. 5 bottles 
were first subjected to sterility test and 
then one of them was used for estima- 
tion of glucose and sodium choride con- 
tents. He had also taken 3 more bottles 
of the same batch from the Injection 
Department on the day pyrogen test 
was to be performed on 21-11-62 but 
the sampling of the 3 bottles was not 
shown in the entry book (Exhibit 166) 
through over-sight. After the analysis 
ofthe batch was over, he made a report 
on 29-11-62 and two copies of the same 
were sent to the Drug Inspector, Baroda 
for release permission. After release 
permission was received, one copy of 
the report was sent to the Injection 
Department. A copy of the report 
No. I-183 dated 29-11-62 which was 
shown to him by the Drug Inspector 
is the one he admitted having sent to 
the Department and signed by him, 
Le. the Report to which we have refer- 
red (Exhibit 167). It is obvious, there- 
fore, that Prabhakaran had tested only 
one bottle out of the 8 taken by him 
as sample for testing and that too only 
for an estimation of glucose and sodi- 
um chloride contents. Evidently, he 
did not analyse the sodium chloride 
content for impurities or to ascertain 
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whether there was any lead nitrate 
and if there was, whether it was over 
the limits permissible under the U. S. 
Pharamacopoeia (hereinafter called 
‘the U. S. P.’) or other Pharamaco- 
` poeias referred to under. the rules. Ac- 
cording to the report he seems to have 
subjected the 5 bottles to sterility test 
between 2ist to 29th November 1962 
and during that period he analysed 
one of them for glucose and sodium 
chloride contents. On 21-11-62 he 
took another three bottles for pyrogen 
test which was to ascertain whether it 
contained any foreign protein or toxic 
substance formed by micro-organisis 
which cause rise of temperature when 
injected into human or animal body. It 
may be mentioned that even distilled 
water may have pyrogen and for that 
reason any distilled water meant for a 
parenteral administration subcuta- 
neously, intravenously or by any route 
other than by way of the digestive 
track has to be immediately followed 
by sterilisation otherwise it causes 
severe rigorous and rise in tempera- 
ture when the water is injected into 
human beings or animals. For this 
reason also, the Production Depart- 
ment has to use both bidistilled water 
and subsequently filter it with a sceptic 
fiitteration unit and sterilise the filled 
bottles by autoclave method for half an 
hour which according to the report 
(Exhibit 165), the appellant seems to 
have done. 


20. That ' the test made by 
Prabhakaran could not have disclosed 
contents of lead nitrate which it was 
stated was likely to be found in sodium 
chloride, whether in the form of lead 
or nitrate salts or as lead nitrate, is 
evident from the report of the analy- 
sis of the 125 bottles of batch no. 211105 
seized after the fatal deaths from vari- 
ous shops by the Drug Inspector. All 


the 125 bottles and some other bottles 


were analysed by the Government 
Analyst, Jayantilal Popatlal Ganatra, 
P. W. 40. According to him two bottles 
A & B were first handed over to him 
a week after 1-1-63 by one Shri Shas- 
tri for analysis. He analysed them and 
gave his report Exhibits 208 & 209. In 
one bottle 0.0188% and in other 
0.04424% of lead nitrate was found. 
The lead nitrate in the first bottle 
marked ‘A’ was 0.02939% and in the 
second bottle it was 0.07071 %. A refer- 
ence to the report Exhibit 208 in res- 
pect of bottle ‘A’ would’ show that the 


ALR, 


salt content (Nacl) in the sodium 
chloride was .8904% which is 98.95%. 
Similarly, in bottle 'B’ the content of the 
salt Nacl. was 0.8876% which is 98.63% 
Both these were within the permis- 
sible limit of 95% to 105% as given in 
the British Pharmacopoeia (hereinafter 
referred to as ‘the B. P.’). On 1-1-63 
he says he was given two bottles of 
glucose in normal saline of Sanitex for 
Analysis. The first bottle cotained 
0.1096% of lead equivalent to 0.1753% 
of the lead nitrate and in the second 
bottle he found .08913% of lead equi- 
valent to 0.1424% of lead nitrate. The 
reports in respect of these two bottles 
are Exhibits 210-211 which show that 
they are from Batch No. 211105. Ex- 
hibit 210 discloses that the sodium 
content in the two bottles was .9¢ in 
100ml. which is 9%. The witness fur- 
ther states that on 5-1-63 he was given 
5 bottles of glucose in normal saline 
of batch No. 211105. Of these, two 
bottles serial Nos. 2 and 3 in the re- 
port contained 0.1308% of lead which 
is equivalent to 0.2091% of lead nitrate 
and in the other bottle there was found 
0.1260% of lead equivalent to 0.2014% 
of lead nitrate. In respect of this an- 
alysis he gave a report ` Exhibit 212. 
The content of sodium chloride in 
these bottles is the same, ie. 0-9 kg. in 
100ml The detailed results of the 
analysis would show that the samples 
in the Ist, 4th and 5th bottles had 
salt contents of 0.9095%, 0.9131%, 

0.9298% equivalent to 101. 0%, 101.5% 
and 101.3% respectively. These were 
within the permissible B. P. limits of 95 
to 105%. In none of these bottles the 
presence of lead nitrate was detected. 
In the other two bottles, namely, 
bottles 2 and 3, the salt content 
was much less than the permissible 
limits. In bottle 2 it was 0.7324% or 
181-39% and in bottle 3, 0.7342% or 
81.55%. In these bottles as already 
stated, there was evidence of lead and 
lead nitrate. 


21. On 29-6-63 the witness 
states that he was given 125 bottles of 
glucose saline of Sanitex and he ana~- 
lysed those bottles in the presence of 
the parties concerned and their 
pleaders from 2-7-63 to 11-7-63. His 
report concerning this analysis is Ex- 
hibit 173. A reference to this report 
discloses a near uniformity in that in 
bottles containing 0.89% or above of 
saline there are absolutely no traces of 
lead nitrate and in bottles containing 
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less than that Guantity of sodium 
chloride ranging from 0.8824 to 
0.8882 (Items 14, 15, 17, 58, 59, 69, 77, 
92, 93, 97, 107 and 121) there is found 
lead nitrate - except in one bottle, 
Item 17, which has a salt content of 
0.886% in which there was no trace of 
lead nitrate. 


Bes In this connection it may 
be pointed out that the evidence of J. 
P. Ganatra, P. W. 40, the Government 
Analyst shows that in most of the 
bottles whatever quantity of lead 
nitrate was found, content of sodium 


chloride was found less to that ex-. 


tent, ie. the sum total of lead nitrate 
and sodium chloride (salt) in each 
bottle was coming upto the requisite 
quantity of sodium chloride. By re- 
ference to Exhibits 208, 212-and 173, 
he stated that the highest quantity of 


‘lead nitrate found was 0.3022% and 


the sodium chloride in that bottle was 
found to be 0.6223%. This evidence 
indicates, firstly, that the salt content 
and lead nitrate content are equal to 
the quantity of sodium chloride and 
secondly, that the less the content of 
salt, the more the impurities. In other 
words, the lead nitrate content seems 
to go up when the percentage of sodium 
chloride (Nacl.) in sodium chloride 
constituent in the samples of batch No. 
211105 in which lead nitrate was de- 
tected was less. It further appears that 
some of the glucose saline bottles from 
batch No. 211105 and one bottle from 
batch No. 211103 were sent for ana- 
lysis to Bombay and were analysed by 
R. N. Advani under the supervision of 
Kodagnalliar Ganapati Anantnarayan, 
P. W. 6, officer Incharge, Analytical 
and Central Laboratory, Hafikin’s 
Inistitute. According to P. W. 6, the 
Drug Inspector K. M. Shah had sent 
him 3 bottles of glucose in normal 
saline out of batch No. 211105 which 
were received by him on 2-1-1963. His 
report with protocols is Exhibit 53. 
According to the evidence of this 
witness, out of these 3 bottles, sodium 
chloride content in two bottles was 
less than the 95% to 105% the limits 
prescribed by B. P. and lead salt was 
found in’ solution. Of these two, one 
bottle contained 8lmgs, of lead per 
100 c. ce. and- the other contained 
70mgs of lead per 100 c. e. of solution. 
The limit prescribed as per U. S. P. 
for lead salt (heavy metal) in dextrose 
and sodium chloride is 5 parts per 
million, whereas in the above two 
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bottles it was 700 and 810 parts per 


million as such this was found in great 

proportion. The reports with respect 

to these two bottles are Exhibits 54 and 
55 which were signed by R. N. Advani 
and initialled by P. W. 6. The sodium 
chloride was estimated by one 
Jagadoss which was done under 
his supervision and this is shown 
in Exhibits 56 and 57, signed by 
Jagadoss and initialled by him. The 
report in Exhibit 53 shows that 50 c. e 
of above glucose in normal saline 
sample bottle was injected to each 
rabbit and both had died and this 
fact has been noted in the protocols. 
The witness further states that he re-- 
ceived 10 bottles of glucose in normal 
saline manufactured by Sanitex from 
Shri K. M. Shah on 8-1-63 out of 
which 9 bottles ` were of batch No. 
211105 and one was of batch No. 
211103. Out of 10 bottles, in three 
bottles sodium chloride was more than 
the prescribed limit and in those three 
bottles lead salt was there in appre- 
ciable amount. One contained 120 mgs. 
of lead per 100 c. c. of solution and 
the other two contained 140 mgs of 
lead per 100 c. c. of solution. This ex- 
ceeded the U. S. P. limits in that lead 
salt was found to be 1200 and 1400 
parts per million. From all the above 
3 bottles, 50 e. ¢ was injected to each 
rabbit and all the 3 rabbits had died. 
The report is Exhibit 58. The estima- 
tion of lead salt and sodium chloride 
was made by Advani under his supervi- 
sion which was initialled by him. A 
reference to Exhibit 53 would show 
that the test for sodium chloride 
content does not indicate the presence 
of lead nitrate, for the ascertainment 
of which additional tests have to be 
done as specified in detail in the quanti- 
tative analysis by Garrot (p) 286. It 
may also be noticed that the salt con- 
tent of the three bottles is 99.3%, 78% 

and 76.7% respectively of the sodium 
chloride which was within the B. P. 

limits: In the first of these bottles in 
which the salt content was 99.3% of 
the labelled amount of sodium chloride 
no lead nitrate was found. The rabbit 
which was injected intraveneously 
with 75ml. of that sample, though 
observed for 10 days, had no untoward 

reaction nor did death occur, while in 
the other two in which the salt content 

was 78% and 76.7% of the labelled 

amount of sodium chloride (which was 

less than the B. P.- limits), the lead 


` merely 





1164 S. C. 


nitrate was as stated by the Analyst, 
8img. and 70mg. per cent. of the lead 
and both the rabbits injected with 
50 ce. c. of solution from each of these 
samples died, the first one within 18 
hours and the second one after having 
convulsions within 5 minutes. Exhibit 
58 would show that out of the 10 
bottles the Ist, 3rd and 5th bottles con- 
tained 140%; 232%. and 251.1% of salt 
in the sodium chloride which were far 
in excess of the permissible B. P. limits 
of 95 to 105% while in the other 7 
bottles, the salt content was over 100 
but under 105%. It is only in respect 
of the three bottles in which the salt 
content was far in excess of the upper 
limit of 105% that the rabbits injected 
by those sample died within 18 hours 
while in the other samples where the 
salt was above 100 but below 105% no 
Jead nitrate was found ‘and the rabbits 
injected did not show any untoward 

signs. This evidence further indicates 
that where the salt content is 89% and 
over but did not exceed the permis- 
sible B: P. limit the lead nitrate has 
not been detected though we are not 
in a position to say that if it is within 
the permissible limit according to U. 


`. S. P. whether it has been ignored and 
shown as not-.present. But where the - 
` salt content is less than the minimum 


limit of 95% or far in excess of the 
upper limit of 105% lead nitrate has 
been found. We have referred to the 
evidence in detail only to show that by 
determining the sodium 
chloride content to be 0.8869% as dis- 
closed in the analysis test report of 
Prabhakaran (Exhibit 167), though it 
is said to be within the permissible 


` limit, it does not indicate without the 


additional test that the one bottle out 
of Batch No. 211105 which he analysed 
does not contain lead or nitrate salts 
or lead nitrate. We had earlier seen 
that as many as 11 bottles in which 


-the sodium chloride ranged between 


.8824% and .8882%, in which range 
the analysis of one bottle by Prabbha- 
Karan in his report Exhibit 167 
had showed .8869% is inucluded, there 
was a large quantity of lead nitrate 
which was a danger to human life. In 
our view, therefore, the test of the 
sample as per Exhibit 167 is not by it- 
self sufficient to determine the im- 
purities. This test might have been 


safe if the raw materials used in the ~ 


making of the solution of batch No. 
911105 had been earlier tested as 
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should have been but as we have seen 
that test was not undertaken in spite 
of the repeated reminders by 
Vaghjibhai. In other words, if the 
materials used in the preparation and 
the prepared solution had been pro- 
perly tested, lead nitrate would have 
been ‘detected at any rate even before 
the solution was prepared by the appel- 
lant. - is view, we cannot hold 
that the negligence of the appellant in 
giving one batch number to several 
lots was the direct cause of the deaths 
nor can his act be declared to be gross- 
ly rash and negligent. After this 
judgment had been finalised a copy of 
the judgment of the High Court in the 
criminal prosecution dismissing the ap- : 
peals of the State against the acquittal 
of S. J. Mehta, the appellant and K. K. 
Prabhakaran accused Nos. 7, 8 and 10 
respectively was circulated. It merely 
confirms what has been stated at the 
Bar, namely, that S. J. Mehta, the ap~ 
pellant and K. K. Prabhakaran, accus- 
ed Nos. 7,8 and 10 respectively in 
that case who were convicted by the 
trial Court along with the S. C. I. Ltd. 
were acquitted on appeal which was 
confirmed by the High Court. Both 
the appellate Court and the High Court 
were of the view that under the Act 
and the Rules made thereunder only 
the manufacturer was liable and not 
its servants. These findings do not in 
any way affect our conclusion. 


23. - In the view we have taken 
we allow the appeal and set aside the 
conviction and sentence. As the 
accused is on bail his bail bond is direc- 
ted to be cancelled. 

Appeal allowed. 
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v. The State of Maharashtra, Respon~ 
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Defence of India Rules, 1962, 
R. 126-P — Possession of gold in con- 
travention of Rules—Accused in pos- 
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session of large quantity of gold in 
respect of which there was no declara- 
lion as required by the rules nor a 
permission obtained from the Reserve 
Bank — Customs authorities trying to 
catch and arrest him when he was in 
possession of gold — Accused dis- 
carding the bag containmg gold when 
~ he was apprehended — Held, that the 
accused had committed the offence 
under R. 126-P and hence his convic- 
tion thereunder was proper. Criminal 
Appeal No. 1192 of 1967. D/- 12-3- 
1969 (Bom.) Affirmed. (Para 11) 
Cases Referred: Chronological Paras 


(1966) AIR 1966 Bom. 70 
(V 53) = 67 Bom LR 234, 
Amichand v. Kotak 7 
Mr. A. K. Sen, Sr. Advocate, (Mr. 
B. R. Agarwala, Advocate of M/s. 
Gagrat and Co., with him), for Appel- 
_- lant; Mrs. Urmila Kapoor and Mr. 
S. P. Nayar, Advocates, 
dent. 
The Judgment of the Court was 
delivered by 
SHELAT, J-:— The appellant, on 
a trial by the Presidency Magistrate, 
23rd Court, Bombay, was convicted 
under rules 126-P (ii) and 126-P (2) 
(iv) of the Defence of India Rules, 1962 
and Sec. 135 (b) (i) and (ii) of the Cus- 
toms Act, 1962, and was sentenced to 
nine months, rigorous imprisonment 
=~ on each of the two counts. The sen- 
tences were directed to run concur- 
rently. On an appeal against the said 
order of conviction and sentence, the 
. High Court rejected the appellant’s 
appeal and upheld the Trial Magis- 
trate’s order of conviction and sen- 
tence. Hence this appeal by special 


leave. 

The relevant facts leading 
to the appellant’s prosecution may be 
stated as follows: . 

3. On information that a cer- 

“tain room in the occupation of one 
Kolvekar, situate in a building known 

as ‘Suryamahal’ on Girgaum Road, 
Bombay, was being used as a-base for 

* smuggled gold, Superintendent Wagh 
' of the Central Excise organized on 
‘ October 24, 1963 a raiding party. The 
| party consisted of Deputy Superinten- 
; dent Rane, Inspector Salgaonkar and 
_«wHiremath and certain. other officers. 
' Rane had with him the requisite war- 
‘ rant to enter and search the said room. 
| The raiding party took along with 
them two panchas. At about 2.50 p.m, 
the raiding party entered Suryamahal 


for Respon- 
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to go to Kolvakar’s room, being 
room No. 19, on the first floor, 
from Girgaum Road side on the 
eastern side of the building Ins~ 
pector Hiremath was left in .the 


Open passage on the ground floor to 


watch the comings and goings of any- 
one from the said room, while Rane, 
Salgaonkar and the panchas went up 
to the first floor. Rane left the search 
to the other members of the staff who 
had accompanied him and he and Sal- 
gaonkar remained in the common pas- 
sage outside the room watching the 
search. In the meantime the two offi- 
cers saw the appellant and another 
person coming up the staircase, each of 
them having a bag in his hand. On 
their reaching room No. 19 and peep- 
ing inside to see what was happening, 
Rane inquired of them as to what they 
wanted. Instead of replying to such a 
simple question, the appellant and his 
companion started running down ‘the 
staircase. Both Rane and Salgaonkar 
thereupon ran after them, the former 
shouting ‘Pakado Pakado’ (catch-catch). 
The appellant, according to the prosecu- 
tion. ran out of the estern side of the 
building, dropping the bag which was 
with him. Rane, who chased him, saw 
him discarding that bag on the landing. 
He picked it up and resumed his pursuit 
of the appellant. The other man, who 
was with the appellant, ran-on the 
western side of the building, also 
dropping the bag which he had with 
him, and though chased by Salgaon- 
kar, managed to make good his escape. 
By the time Salgaonkar, who as afore- 
said was trying to catch the other 
man, reached the gate of the building 
on the western side, that is, on the 
side of Thakurdwar Road, the appel- 


` lant, probably finding that Hiremath 


had stationed himself on the Girgaum 
Road side, turned towards Thakurdwar 
Road side, where Salgaonkar caught 
him near a workshop belonging to wit. 
Pilankar and known as the Thakurd- 
war Brass Works. In the meantime 
Rane, as also Hiremath, arrived at the 
spot and apprehended the appellant. 
While the appellant was being secured 
as aforesaid, Pilankar noticed a plastic 
bag lying in front of the building -on 
the western side. It was the bag which 
the appellant’s companion had with 
him and which he had discarded on the 
way while he was making good his 
escape. The appellant was then taken 
to Kolvekar’s room where the search 
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had by then been completed. The bag 
discarded by him on the landing while 
he was running away and which Rane 
had picked up was then opened in the 
presence of the panchas. The bag had 
in it a jacket which on being unstitch- 
ed revealed hundred slabs of gold 
with foreign markings. Each slab wei- 
ghed ten tolas. The other bag which 
the appellant’s companion had dis- 
carded also contained a jacket which 
on being unstitched disclosed another 
lot of hundred slabs of gold, each of 
ten tolas, with foreign markings. The 
search of Kolvekar’s room brought out 
in all eleven similar slabs of gold. 
After the panchnama and the state- 
ments of the appellant and the wit- 
nesses were recorded, the gold secured 
by these officers was taken charge of 
by the customs authorities. A sample 
of the said gold was sent to the Mint 
Master, Bombay for his examination 
and was found to be foreign gold. On 
those allegations, the appellant was, as 
aforesaid,.tried before the Presidency 
Magistrate, 23rd Court, Bombay. 


4. The defence of the appellant 
was that he had arrived on that day 
from Daman for purchasing certain 
materials, and that while he was in 
Thakurdwar Road locality he entered 
into this building with a view to ans- 
wer the call of nature. As he entered 
the building from that side, a com- 
motion was going on and on suspicion 
that he was the person whom the offi- 
cers were chasing he was caught by 
them although he was there on an in- 
nocent errand. He denied that he had 
gone with any companion near Kolve- 
kar’s room or that they had peeped into 
that room, or that Rane had asked 
them as to what they wanted, or that 
thereupon he and his companion had 
started running, or that they were 
chased by Rane and Salgaonkar, or 
that he had dropped any bag which 
was with him, or that he was caught 
by Salgaonkar in the manner alleged 
by prosecution. 


As against the aforesaid 
ine of the appellant, the Trial 
Magistrate had before him the testi- 
mony of the three excise officers, name 
ly, Rane, Salgaonkar and Hiremath. 
which was sought to be corroborated 
by the evidence of P.W. 7, Anant 
Pilankar, the proprietor of Thakurdwar 
Brass Works, situate at the western 
entrance of Suryamahal, and who 


claimed to have seen the appellant be- 
ing caught by Salgaonkar and the 
other bag lying discarded by the ap- 
pellant’s companion whom Salgaonkar 
failed to catch during the chase of him. 
The prosecution case as unfolded by 
these witnesses was also sought to be 
corroborated to a certain extent by 
the panch witness, Pandurang Sapre. 


6. The Trial Magistrate accept- 
ed the evidence of the three officers 
and also of Pilankar and Sapre which 
furnished corroboration and rejecting 
the defence of the appellant convicted 
him on both the counts, thatis, under 
Rule 126-P of the Defence of India 
Rules, 1962 as also under sec. 135 of 
the Customs Act, 1962. 


a7 That conviction was sought 
to be challenged in the High Court on 
three grounds, (1) that the Gold Con- 
trol Rules were ultra vires, and that 
therefore, the appellant’s prosecution 
was misconceived, (2) that the appel- 
lant was innocent and was apprehend- 
ed by the said three officers, while he 
was entering into the building with a 
view to ease himself. on a mere suspi- 
cion that he was the person who had 
run out of the building and whom 
Rane was chasing, and (3) that the 
gold seized on that occasion was not 
proved to be smuggled gold. The High 
Court rejected the first ground as the 
question as to the vires of the said 
rule was concluded by its own previ- 
ous judgment in Amichand v. Kotak, 
67 Bom LR 234 = (AIR 1966 Bom 70). 
That question was not canvassed be- 
fore us, and therefore, we need not go 
into it. The second question was purely 
factual and the High Court on a fresh 
appraisal of the evidence gave its own 
finding, concurring with the Trial 
Magistrate. Asregards the third ques~ 
tion the High Court agreed with the 
Trial Magistrate that the gold seized, as 
aforesaid, had been established to be 
foreign gold, smuggled into the country 
without any customs duty having been 
paid on it and which had not been de- 
clared as required by the Gold Control 
Order .and the Rules framed there- 
under. In the result, the High Court 
rejected the appellant’s appeal. 


8. There being thus an agree- 
ment between the Trial Magistrate and 
the High Court over the factual issues 
arising from the evidence, namely, the 
arrival of the appellant and his com- 
panion, each carrying a bag which 
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ultimately was found to contain foreign 
marked gold and the seizure and arrest 
of the appellant when he tried to es- 
cape, we would have been reluctant to 
go into the evidence once more for a 
fresh appraisal of it, but for the point 
of mistaken identity raised by counsel 
_. Mr. Sen took us to the plan of the 
building Suryamahal, the two stair- 
cases shown therein by which the ap- 
pellant and his companion ran out of 
the building into the open passage out- 
side, the spots where they both dis- 
carded the bags carried by them when 
they came to Kolvekar’s room on the 
first floor, the spot where Rane and 
Salgaonkar had stood when Rane first 
saw the appellant and his companion, 
the spot where Hiremath had station- 
ed himself in the passage outside on 
the ground floor, and finally, the spot 
_~ where the appellant was caught by 
Salgaonkar. He also took’ us through 
the evidence of the three officers, 
Rane, Hiremath and Salgaonkar, and 
sought to contend that if the appellant 
was the person whom. Rane first saw 
with the bag climbing the staircase, 
then peeping into room No. 19, and on 
being questioned, running away from 
that place by the staircase on the eas- 
tern side, it would have been Inspector 
Hiremath, who had stationed himself 
just outside the opening there, who 
~ would have caught him and the appel- 
’ lant would not have been able to run 
upto the other end of the passage 
which opened on Thakurdwar Road 
near the Thakurdwar Brass Works 
owned by wit. Pilankar, Mr. Sen 
argued that therefore this was a case 
of mistaken identity, Salgaonkar catch- 
ing hold of the appellant when he en- 
tered into that passage in order to 
ease himself just at the critical moment 
when Rane and Salgaonkar were 
chasing the two persons whom they 
“had seen near Kolvekar’s room with 
the two bags and when Salgaonkar 
came out chasing the man who es- 
caped through the gate on Thakurd- 
war Road side. The argument, thus, 
was that since Hiremath was stand- 
ing in the open passage just outside the 
staircase on the eastern side, it was 
impossible that he would miss the ap- 
*pellant at that point when the appel- 
. Jant came out through that staircase 
into the passage where Hiremath was 
watching from that place Kolvekar’s 
room on the first floor as it was being 


searched. 


-that 
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9. We are unable to accept 
such a rigid reading of the evidence of 
Hiremath and the other two officers 
concerned with the ultimate seizure and 
arrest of the appellant. The argument 
of Mr. Sen is based on an assumption 
Hiremath was standing all 
throughout. at point No. 10 in the plan 
in the open passage outside, and was 
stationary there all throughout. It is 
certain that from the place he was in 
that passage he must have heard 
the commotion coming from that stair- 
case when Rane shouted ‘catch-catch’, 
and he and Salgaonkar started chasing 
the appellant and his companion. It 
appears from the evidence of Rane 
that Hiremath must’ have taken his 
position near the gate opening into 
Girgaum Road which was nearer to 
the place where the appellant would 


“come from the staircase on that side. 


The appellant must have seen him 
near that gate, and therefore, he, the 
appellant, ran towards the gate on Tha- 
kurdwar Road side, where by the time 
he reached that spot Salgaonkar chas- 
ing the other man but losing sight of 
him came running from the staircase 
on the other side, that is, the western 
side. Had Hiremath been at point 10 
in that open passage shown in the plan, 
there is no doubt that the appellant 
would have straight run into him and 
would have been caught by Hiremath 
at that spot. The fact that Hiremath 
did not catch him at that spot and the 
appellant could run up to the end of 
that passage on Thakurdwar Road side 
itself shown that Hiremath at that 
juncture was not at point 10 shown in 
the plan but was near the gate opening 
on Girgaum Road. 


10. The other infirmity in the 
argument is that even though the ap- 
pellant could escape Hiremath for one 
reason or the other, it does not take 
into account the fact that Rane was 
all along running immediately behind 
the appellant until he was caught by 
Salgaonkar at the other end of that 
passage and had not lost sight of him 
at any moment throughout that short 
chase which must have hardly lasted 
for about a minute. There was, there- 
fore, no possibility of Rane being mis~ 
taken about the person whom he was 
chasing being the appellant as he had 
not lost sight of him throughout his 
pursuit, There was no question of 
his committing any mistake about the 
appellant as he had first seen him 


_ 1168S. C. 
` climbing the staircase upto Kolvékar’s 


room, then peeping into that room, 


then his having asked him as to what 
he wanted there, the appellant then 
running down the staircase, Rane 
chasing him at once and shouting 
‘eatch-catch’, the appellant then dis~ 
carding on the staircase the bag which 
was with him and then Rane picking 
up that bag and resuming the chase 
of him until he was caught in the pas- 
sage outside by the Salgaonkar. The 
whole thing right from his first sight- 
ing the appellant on the landing of that 
staircase until he was caught could not 
have taken more than a minute, and 
therefore, so far as Rane, who had his 
eyes set upon the appellant all through 
out, was concerned, he could not pos- 
sibily have made any mistake about 
<_ the person whom he was hotly pursu- 

ing. Significantly, the defence never 
put a single question to Rane to show 
that he had lost sight of the appellant 
at any given point during his pursuit 
of him. Therefore, when Salgaonkar 
caught him and handed him over to 
Rane, Rane could -not possibly have 
mistaken him for any other person, 
that is, the person whom he had been 
chasing. There is, thus, no substance 
in the contention that this was a case 
of the appellant having been mistaka- 
bly caught for another person. 


' L The bag which the appel- 
fant had when he came near Kolve- 
kar’s room did contain. gold. Obvious- 
ly, therefore, the appellant was in pos- 
session of a large quantity of gold in 
respect of which there was ample evi- 
dence to show that there was at any 
rate no declaration made as required 
by the said rules, nor a permission 
obtalned from the Reserve Bank, The 
mere fact that he had discarded that 
-bag which undoubtedly was not with 
him at the time when he was arrested 
makes no difference. He discarded that 
.bag either because his carrying it with 
- him would have impeded his escape 
_ «Or because he did not wish it to be 
with him when he would be caught. 
But the fact that he did not have that 
bag with him when he was apprehend- 
ed would not mean that he was not 
in possession of the gold contained in 
#. For, it was when he was in pos- 
session of that gold that Rane and his 
companion tried to catch and arrest 


him. The case of the appellant, thus, 
fell squarely under R. 126-P and the 


S. B. Dayal. v. State of U. P. 


A.LE 
appellant was, therefore, rightly con- 
victed and sentenced thereunder. 


12. In this view it is not neces- 
sary to go into the question of his cor 
viction under S. 185 of the Customs 
Act since the sentence imposed upon 
the appellant under that Act was 
directed to run concurrently with the 
sentence imposed under R. 126-P of 
the Defence of India Rules, 1962. The 
appeal against his conviction and sen~ 
tence under that rule fails and is con- 


. sequently dismissed. 


_ Appeal dismissed, 
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(From Allahabad: ILR (1969) I All ee 
K. S. HEGDE AND H, R. KHANNA 
M/s. Sitaram Bishambhar Dayal pas 
Ae v. S of U, P. Respondent. 
Appeals Nos, 362 and 1672 af 
1989. DE 2i- 10-1871. 


W) U, P. Sales Tax Act (15 of 1948), 
Section 3 D (1) — Validity — Power 
delegated to the Government under Secs 
tion 3 D (1) to levy tax on goods other 
than foodgrains at a rate not exceeding 
5 paise in a rupee does not suffer from 
excessive delegation —- (X-Ref:—- Con- 
stitution of India, Article 245), 


Whether a power delegated by the 
legislature to the executive has exceeded 
the permissible limits ina given case 
depends on its facts and - circumstances. 
That question does not admit of any gene- 
ral rule. It depends upon the nature of 

the power delegated and purposes 
intended to be achieved. Taking into 
consideration the legislative practice in 
this country and the rate of tax levied or 
leviable under the various sales tax laws’ 
in force in this country, it cannot be said 


_that the power delegated to the executive: 


is excessive. AIR 1967 SC 1895 Rel, on. 
(Para 7] 


(B) U. P. Sales Tax Act (15 of 1948), 
Section 3D — Validity — Section is not 
violative of Article 14 of the Constitution 
aT Raia Constitution of India, Arti- 


Section 3 (d) cannot be sald fo vio= 
Tate Article 14 merely because it provides ` 
that in the case of purchase made by a 
registered dealer ine a the agency of 
a licenced dealer, the registered d 
would be deemed to be the first 


KO/KO/F377/71/GKC/BNE, 


pure 
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chaser whereas in every case of a first 
other purchase made through the agency 
_ Of a dealer the dealer who is the agent 

would be deemed to be the first purchaser. 
The rule of discrimination does not rule 
out classification. The power of classifi- 
cation under a fiscal law is larger than in 
the case of other laws, Hence there is 
nothing wrong in the legislature making 
a classification between licensed dealers 
and dealers who are not licensed. Even 
when a dealer who is not licensed is Hable 
to pay purchase tax, the ultimate burden 
falls on his principal. (Paras 10, 11) 


Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1895 (V 54) = . 
20 STC 430, Devi Dass Gopal Krish- 

. nan v. State of Punjab 

£1958) ATR 1958 SC 560 (V 45) = 
1959 SCR 379. State of Madras v. 
Connon Dunkerley & Co, (Madras} 


The following Judgment of the Court 
was delivered by 

HEGDE J.:— These are appeals by 
certificate. They raise a common ques~ 
tion of law for decision. The only’ con- 
tention arising for decision. in these 
appeals is as to the vires of Section 3-D 
(1) of the U. P. Sales Tax Act. 1948 (to be 
hereinafter referred to as the Act). The 
validity of that section has been assailed 
on two different grounds viz. (1) that the 
power delegated to the executive under 
Section 3-D (1) is excessive and as such 
bad in law and (2) Section 3-D infringes 
Article 14 of the Constitution tnasmuch 
as it discriminates between the registered 
dealers who purchase through the agency 
of licensed dealers and the registered 
dealers who purchase through other 
dealers, - 

2. The appellants are dealers - In 
Rab, In respect of their dealings in Rab, 
they have been levied purchases tax as 
per the notification issued by the Govern- 
ment under Section 3 (D) (1) of the Act. 
They are challenging the validity of the 
levy on the grounds mentioned above, 


3. The High Court has repelled 
both the above contentions. The High 
Court has cometothe conclusion that the 
power conferred on the State Government 
under Section 3-D is a valid power. It 
opined that the conferment of power on 
the executive to fix the rate of tax with- 
in the limits laid down in the section is 
not impermissible, Further it held that 
the section is not hit by Article 14 of the 
Constitution, 


4. Before proceeding to consider 
fhe correctness of the contentions ad- 
vanced on behalf of the appellant, it is 
necessary to read Section 3-D (1). It 


says:— 
1972 S.C./74 V G—14 
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.. “Except as provided In sub-section 
(2), there shall be levied and paid, for 
each assessment year or part thereof, a 
tax on the turnover, to be determined in 
such manner as may be prescribed, of 
first purchases made by a dealer or © 
through a dealer, acting as a purchasing 
agent in respect of such goods or class of 
foods, and at such rates. not exceeding 
two paisa per rupee in the case of food- 
grains, including cereals and pulses, and 
five paisa per rupee in the case of other 
goods and with effect from such date, as 
may. from time to time, be notified by. 
the State Government in this behalf. 
Explanation:— In the case of a purchase 
made by a registered dealer through the 
agency of a licensed dealer, the register- 
ed dealer shall be deemed to be the first 
purchaser, and in every other case of a 
first purchase, made through the agency 
of a dealer, the dealer who is the agent 
shall be deemed to be the first pur- 
chaser.” 


5 Tt Is true that the power to fix 
the rate of a tax is a legislative power 
but if the legislature lays down the legi- 


.slative policy and provides the necessary’ 


guidelines, that power can be delegated 
to the executive. -Though a tax is levied 
primarily for the purpose of gathering 
revenue, in selecting the objects to be 
taxed and in determining the rate of. tax, 
various economic and social aspects such 
as the availability of the goods, adminis- 
trative convenience, the extent of eva- 
sion, the impact of tax levied on the 
various sections of the society etc. have 
to be considered. In a modern society 
taxation is an instrument of planning. It 
can be used to achieve the economic and 
social goals of the State, For that reason 
the power to tax must bea flexible 
Power. It must be capable of being. 
modulated to meet the exigencies of the 
situation. In a Cabinet form of Govern- 
ment, the executive is expected to reflect 
the views of the legislatures, In fact in 
most matters it gives the. lead to the 
legislature. However much one might 
deplore the New Despotism of the ex- 
ecutive,. the very complexity of the 
modern society and the demand it makes 
on its Government have set in motion 
forces which have made it absolutely 
necessary for the legislatures to entrust 
more and more powers to the executive.: 
Text book doctrines evolved in the 19th 
century have become out of date. Pre- 
sent position as regards delegation of 
legislative power may not be ideal, but 
in the absence of any better alternative, 
there is no escape from it. The legi- 
slatures have neither the time, nor the- 
required detailed information nor even 


the mobility to deal in detail with the 


innumerable problems arising time and 
again, In certain matters they can only 
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lay down the policy and guidelines in as 
clear a manner as possible. 


T 6. In State of Madras v. Gannon 

-  Dunkerley ’ Co. (Madras) Ltd.. 1959 SCR 
. 879 = (ATR 1958 SC 660) this Court 
observed: 

“Now, the authorities are clear that 
it is not unconstitutional for the legisla- 
ture to leave it to the executive to 
determine details relating to the work- 
ing of taxation laws, such as the selection 
Oi’ persons on whom the tax is to be 

, levied, the rate at which it is to be 
charged in respect of different classes of 
goods and the like”, 

7. It was not contended before us 
that the power dèlegated to the executive 
to select the goods on which the purchase 
tax is to be levied was an excessive dele- 
gation nor was it contended that the 
power granted to the executive to deter- 
mine the rate of tax by itself amounts to 
an excessive delegation. AH that -was 
said was that in empowering the Govern- 
ment to levy tax on goods other 
foodgrains at a rate not exceeding 5 paise 
in a rupee. the legislature parted with 
‘one of its essential legislative functions 
as the power given to the executive is an 
unduly wide one. We are unable to 
accede to this contention. Whether a 
power delegated by the legislature to the 
executive has exceeded the permissible 
limits in a given case depends on its facts 
and circumstances. That question does 
not admit of any general rule. It 
depends upon the nature of the power 
delegated and the purposes intended to 
be achieved, Taking into consideration 
the legislative practice in- this country and 
the rate of tax levied or leviable under 
the various sales tax laws in force in this 
country, it cannot be said that the power 

aldelegated to the executive is excessive. 
In Devi Dass Gopal i v. State of 
Punjab 20 STC 430 = (ATR 1958 SC 1895) 
this Court ruled that it is open to the 
legislature to delegate the power of fix- 

. ing the rate of purchase tax or sales tax 
if the legislature prescribes a reasonable 
upper limit. ` 


8. We are unable to accept the 
contention of Mr. Goyal learned Counsel 
for the appellant that the Maximum rate 
fixed under Section 3-D is unreasonably 
high, At any rate there is no material 
before us on the basis of which, we 
can come to that conclusion. 


9. This takes us to the contention 
that Section 3-D is ultra vires Art. 14 of 
the Constitution. The argument on this 
question proceeds thus: The explanation 
to Section 3-D provides that in the case 
of purchase made by a registered dealer 
through the agency of a licensed dealer 
the registered. dealer would be deem 
to be the first purchaser whereas in every. 


A.L R. 


other case of first purchase made through 
tbe agency of a dealer, the dealer who 
is the agent would be deemed tobe the 
first purchaser. This difference according 
to Mr. Goyal is discriminatory in charac~ 
ter. He urged that there was no justifica- 
tion for making an agent liable to pay 
sales tax merely because he is an un- 
licensed agent. According to him there is 
no rational distinction between the pur- 
chases made through licensed dealers and 
those made through unlicensed dealers. 
The power to levy tax inclu- 
des within itself the power to provide 
against evasion of tax. A licensed dealer 
has to function according to the condi- 
tions of his licence, He is bound to 
maintain true and correct accounts of his 
day to day transactions of sales and pur- 
chases of goods notified in sub-section (1) 
of Sec. 3-D in an intelligible form and in 
such manner, if any. as may be prescrib- 
ed and further he must furnish to the 
assessing authority the details of the 
aforesaid transaction together with the 
name and particulars of the purchaser and 
the number and date of the registration 
certificate filed by the purchaser under 
Section 8-A and such other information 
regarding the transactions as may, sub- 
ject m rule. if any, in this behalf be re- 
quired. ` 


IL. - 
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above these appe an ey are 
dismissed with costs one set. 


Appeals dismissed, 
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(From: Bombay)" 


A. N. GROVER AND M. H. BEG, JJ. 


Shankar Bhika Narsale, Appel- 
lant v. The State of Maharashtra, Res- 
pondent. 

Criminal Appeal No. 153 of 1969, 

D/- 14-3-1972. 


Constitution of India, Art. 136 — 


- Conviction under S. 302, Penal Code— 


Evidence of only eye witness corrobo- 
rated by other circumstantial evidence 
— Motive disclosed by the prosecution 
evidence — Supreme Court refused to 
interfere. (Para 10) 

Mr. B. P. Maheshwari, Advocate, 
amicus curiae. for Appellant; M/s. R. 
M. Meħta and S. P. Nayar, Advocates, 
for Respondent. 


The following Judgment of the 
Court was delivered by 

BEG, J.:— This is an appeal by 
Special Leave against the conviction 
of the appellant under Sec. 302 Indian 
Penal Code and a sentence of life im- 
prisonment imposed upon 

2. According to the prosecu- 
tion, the appellant was aggrieved by 
the action of Smt. Kondabai, the widow 
of the appellant’s uncle named Bapu. 
She had taken steps to obtain a revo- 
cation of a gift deed executed by her 
on September 9, 1958, in favour of 
Bhika, the father of the appellant. It 
appears that Bhika had induced his 
sister-in-law Kondabai, after the death 
of his brother Bapu, to make the gift 
by executing an annuity bond to pay 
maintenance to her in lieu of it. It 
was alleged that, as the undertaking 
was not carried out by Bhika, Konda- 
bai had taken steps for the revoca- 
tion of the gift deed on the ground that 
it was not voluntary. It appears that, 
due to this and other causes of friction 
and disputes, Kondabai had gone to 
live with her sister Laxmibai. 


3. On 24-10-1965, at about 
5 am., when Kondabai had gone to 
a field to answer the call of nature, 
the appellant was said to have been 
lying in wait for her and to have at- 
tacked her with an axe. A First In- 
formation Report showing that the ap- 
pellant was suspected of the attack 


*(Crl, App. No. 654 of 1966, D/- 1-3- 


1968 — Bom.) 
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which resulted in her: death had been 
lodged at 10 a.m. on 24-10-1965 by the 
Police Patil of Kusegaon. Tanhubai, 
P. W. 4,an alleged eye witness of the 
occurrence, is said to have given in- . 
formation of the murder to Bhausaheb 
P.W. 2, the son of Laxmibai, so that 
the First Information Report was lod- 
ged. But, this was not mentioned in 
the First Information Report. She ad- 
mitted in her evidence that there was 
some darkness at that time and that 
she could not make out the implement - 
with which Kondabai was struck. But, 
she heard the deceased cry out: ‘Ho 
mother’. She also alleged to have risen 
from where she was sitting nearby 
and to have seen the deceased fall with 
her face upwards. She also deposed 
that there was enough light for her to 
recognise the appellant, who was wear- 
ing a Gandhi cap and a dhoti. She 
stated that she had seen Shankar 
running towards-his house and that 
she even shouted at him. 


4. If Tanhubais evidence was 
the only evidence in the case the fact 
that her name and version are not 
mentioned in the First Information 
Report may have been of greater use 
to the appellant. We however, find 
that, in addition to her statement, there 
is evidence to satisfactorily connect 
the appellant with the alleged offence 
of murder of his Aunt. If her version, 
which we see no reason to discard, re- 
quired corroboration, the corrobora- 
tive evidence is there. 


5. Firstly, there is the evi- 
dence of the recovery of an axe next 
morning as a result of the statement 
made by the appellant to the Police. 
The Courts below had carefully ex- 
cluded those parts of the statement | 
which could be inadmissible. The axe 
appeared to be stained with blood, 
but, as the blood was disintegrated, it 
could not be determined whether it 
was human blood. This recovery was 
made in front of Panchas after the ap- 
pellant had taken the Police to the 
place where it was buried. We are 
satisfied that nothing more than what 
was admissible under Section 27 of 
the Evidence Act was used against the 
appellant by the Courts below although 
the appellant may have said more. 


6. Secondly, there were stains 
of blood on the clothes the appellant 
was wearing when he was arrested by 
the Police. The appellant admitted 








1172 S. C. [Prs. 1-2] Ghurphekan v. State of U. P. (Shelat J.) 


the presence of these stains on his 
clothes but tried to explain them away 
by stating that they were due to either 
scratches on his body or the lifting of 
. the body of his aunt for placing it in 
a cart. The High Court had rejected 
these explanations. It pointed out 
that stains of blood on the Dhoti and 
the shirt of the appellant could not 
have resulted from any attempt to 
lift the body of the aunt when it was 
placed ona cart because, when this 
was done, the blood had dried up. 
The Chemical Examiner had found 
that the stains were of human blood 
of the same’group as that of the decea- 
sed. As the High Court had rightly 
observed, this was not a conclusive 
piece of evidence, but it was certainly 
a corroborative circumstance which 
could not be ignored. 


A Thirdly, there was ample 
evidence of motive : disclosed by the 
prosecution evidence ‘and put to the 
accused. 


8. Fourthly; there were minor 
circumstances disclosed by the prose- 
cution evidence such as that the appel- 
lant was seen moving around the field 
where the occurrence: took place even 
before the murder was committed. 
The suggestion was that the appellant 
must have done so because he was 
planning to murder his aunt and 
surveying the scheme of some action 
he contemplated. 


9. Fifthly, the blade of the axe 
which was actually dug out by the 
appellant, was of such a nature that, 
according to the Medical evidence, the 
blow with a sharp edged weapon on 
the neck of the deceased Kondabai, 
which caused her death, could have 
been given by it. 


10. Tt was contended that the 
appellant’s father Bhika was more 
likely to have the animus to kill 
Kondabai than the appellant would 
have. Such a suggestion is not accept- 
able on purely speculative grounds. 
We are satisfied that the cumulative 
effect of the evidence led by the pro- 
secution against the appellant was to 
establish his guilt beyond reasonable 
doubt. We are unable to find any 
ground for interference under Arti- 
cle 136 of the Constitution with the 
findings of fact on which the convic- 
tion and the sentence of the appellant 
rest. 


A.I. R. 
11, Consequently, this appeal 
is dismissed. 


Appeal dismissed, 
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J. M. SHELAT, P. JAGANMOHAN 
REDDY AND E. R. KHANNA, JJ. 

Ghurphekan and others, Appel ` 
Jants v. The State of U. P., Respon- 
dent. 

Criminal Appeal No. 110 of 1969, 
D/-10-3-1972. 

(A) Evidence Act (1872), S. 32 — 

declaration—Evidentiary value 
of — (X-Ref. :— Evidence — Apprecia- 
tion of). 

A dying declaration amply corro- 
borated not only by the eye witnesses 
but also by circumstantial’ evidence; 
by the medical evidence and the situs 
of the injuries received by the accused 
cannot be ignored or discarded merely 
because it did not mention the name 
ofacertain person and that it did not 
account for the injuries on the accus- 
ed persons. . (Paras 12, 15) 

(B) Criminal P. C. (1898), S. 367 — 
Appreciation of evidence — Interested 
witness — Evidence of witnesses sup- 
ported by circumstantial evidence, 
cannot be rejected on the mere ground 
that they were interested witnesses — 
(X-Ref.:— Evidence — Appreciation 
of). (Para 14) 

Mr. S. Markandeya, Advocate, (for 
Nos. 1, 2, 4 and 5) and Mr. P. Kesava 
Pillai, Advocate for Mr. R. V. Pillai, 
Advocate, (for No. 3), for Appellants; 
Mr. O. P. Rana, Advocate, for Res- 
pondent. 


The following Judgment of the 
Court was delivered by - 

SHELAT, J-:— The appellants 
are Chamars by caste, three of whom 
appellants Ghurphekan, Mahangu and 
Musafir, are related to each oth 
The other two, Sarju and Raj Kum 
though not related to Ghurphekan 
have in the past been involved with 
him in one litigation or the other. 


2. Upnet Rai and his brother, 
the deceased Hirday Rai, were bhumi- 


*(Cri. App. No. 2141 of 1964, D/- 11-10- 
1968 — All.) 


CP/DP/B846/72/LGC 


Y 


1972 Ghurphekan v. State of U. P. 


dhars. There was a long standing 
enmity between Upnet Rai and Hirday 
Rai on the one hand, and Ghurphekan 
and his adherents, on the other, fed in- 
termittantly by litigation, both civil and 
criminal On December 14, 1962, a 
judgment was to be delivered in a 
civil appeal to hear which Upnet Rai 
had gone to the Court as his son, 
Sarab Chand was a . A case 
under Section 110 of the Code of Cri- 
minal Procedure against Ghurphekan 
was also fixed for hearing on that day. 
It was said that Ghurphekan assaulted 
Upnet Rai as he was returning from 
the Court on that day, causing him as 
many as 27 injuries. For that assault, 
Ghurphekan was convicted under Sec- 
tion 325 of the Penal Code. He had, 
however, filed an appeal against the 
said conviction, pending the hearing of 
which he was enlarged on bail: Such 
was the state of relations between the 
appellants on the one hand, and Upnet 
Rai the deceased Hirday Rai and 
their family members on the other. 


3. In the afternoon of Janu- 
ary 19, 1964, Hirday Rai, his son 
Subhash Chandra, his nephew Sarab 
Chand, and his cousin Kuber Rai were 
in Hirday Rai’s field scrapping grass. 
The field was next to the houses of 
the appellants. After Hirday Rai had 
scrapped some grass and tied it into 
a bundle and was carrying it home, 
the five appellants came to the field, 
Ghurphekan armed with a spear and 
the rest with lathis, and attacked 
Hirday Rai. Sarab Chand, Subhash 
Chandra and Kuber Rai were at that 
time at some distance from Hirday Rat 
in another part of the field. When they 
rushed at the spot, where Hirday Rai 
was, to release him, the appellants at- 
tacked them also. In the course of 
that attack Hirday. Rai was also given 
a spear blow in his abdomen by appel- 
lant Ghurphekan which caused him to 
fall down. A number of persons, hear- 
ing the cries raised by the victims, 
arrived at the spot whereupon the ap- 
pellants retired to their houses. 
Hirday Rai was then removed to 
Ghazipur hospital from where Subhash 
Chandra sent his report to the nearest 
Police Station. That report was made 
the basis of the first information. 
Since Hirday Rai’s condition got 
worsened, a Magistrate was called who 
recorded his dying declaration, Hirday 
Rai succumbed to the spear injury he 
had received and died the next day. 
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On these facts, the five appellants 
were charged under Sections 302 and 
323. read with Section 149 of the 
Penal Code, 


4. The appellants denied the 
charges against them, three of whom, 
namely, Sarju, Mahangu and Musafir 
denied their presence at the time of the 
incident. Ghurphekan and Raj Kumar 
however, spelt out an alternative case 
alleging that the prosecution party 
had come to Ghurphekan’s house and 
had attacked him with lathis and a 
spear. One Ram Cheese, a relation of 
Ghurphekan happened to be there at 
the time. In rescuing Ghurphekan, 
Ram Cheese first wielded a lathi with 
which he disarmed Sarab Chand who 
had a.spear in his hand. He then 
wielded the: spear which possibly hit 
Hirday Rai. They alleged that in'the 
attack upon them Ghurphekan and Raj 
Kumar received certain injuries. Later 
on, they lodged a report at 11-30 that 
night. 

5. The medical evidence reveal- 
ed that Hirday Rai had five injuries, 
one of which was a spear injury in his 
abdomen. Kuber Rai, Sarab Chand 
and Subhash Chandra had four, three 
and four contused wounds respec- 
tively. On the side of the appellants, 
Ghurphekan and Raj Kumar had nine 
and two injuries respectively, all 
simple in nature, caused with blunt 
weapons. Four of the injuries receiv- 
ed by Ghurphekan were, however, on 
his head. 


6. There were thus two al- 
ternative cases put forward by the 
parties before the Trial Judge. The 
main question was whether the inci- 
dent took place in the manner alleged 
by the prosecution. The Trial Judge 
rejected the prosecution version hold- 
ing that the prosecution had failed. to 
establish the immediate cause for the 
alleged attack. He also rejected the 
evidence of the eye witnesses, but he 
had nothing to say about the dying 
declaration of Hirday Rai and practi- 
cally ignored it. What appears to have 
weighed with him was that the three 
appellants, namely, Mahangu, Musafir 
and Sarju, had not received any injury 
and that it was Ghurphekan who alone 
received all the injuries, the two in- 
juries on Raj Kumar being slight in- 
juries only. On these facts he thought 
that Ghurphekan was the main target 
upon whom the deceased Hirday Rai 





1174 S. C. [Prs. 6-8] Ghurphekan v. State of U. P. (Shelat J.J 


and the members of his family had 
concentrated their attack. As re- 
gards the account of the eye-witnesses, 
the Trial Judge declined to accept 
their evidence as he felt that of the 
five eye-witnesses, three were chance 
witnesses and the remaining two were 
highly interested parties. On an ap- 
peal to the High Court, the High Court 
held that the principal item of evi- 
dence was the dying statement of 
Hirday Rai, that since it was recorded 
by a Magistrate and no substantial 
flaw therein was pointed out, there 
could be no valid ground upon which 
it could be ignored or rejected, parti- 
cularly when it was corroborated by 
the ocular evidence of witnesses, the 
presence of some of whom at any rate 
could not be denied as they had them- 
selves received injuries and their pre- 
sence was admitted even by the de- 
fence. There was also circumstantial 
evidence which supported Hirday 
Rai’s case in his dying declaration that 
the appellants were the aggressors and 
had entered into his field to attack him 
Besides, there was ample evidence 
showing the appellants’ resentment 
against him and his family, particularly 
on the part of the appellant Gharuphe- 
kan which constituted a strong 
motive for him to lead the attack. 
The defence taken by Gurphekan and 
Raj Kumar could not be accepted as 
against the evidence adduced by the 
prosecution for the simple reason that 
if the incident had taken place at or 
near Ghurphekan’s door - there 
was bound to be some blood there 
and not in the field of Hirday Rai and. 
if it was Ram Cheese, a relation of 
Ghurphekan at whose hands Hirday 
Rai received the spear injury, it was 
_ highly inconceivable that neither 
Hirday Rai nor any of the witnesses 
would not mention his name and see 
that he was also made an accused in 
the case. On this reasoning, the High 
Court refused to accept the grounds 
given by the Trial Judge for disbeliev- 
ing the prosecution case and setting 
aside his order of acquittal held that 
the appellants were the aggressors, that 
the incident took place inside the field of 
Hirday Rai. that Ghurphekan struck the 
spear and caused him the fatal injury 
and that the other appellants attacked 
him and the witnesses with lathis with- 
out however sharing Ghurphekan’s 
intention to kill Hirday Rai. On this 
basis, the High Court convicted Ghur- 
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phekan under Section 302 and im- 
posed upon him the life sentence and 
convicted the other appellants under 
Sections 326, 323 read with Section 149 
and also under Section 148 of the 
Penal Code and imposed on them 
various sentences directing them, how- 
ever, to run concurrently, the maxi- 
mum sentence under Section 326 read 
with Section 149 being two years‘ 
rigorous imprisonment. 

T. The dying statement of Hir- 
day Rai set out the incident and its 
sequence. According to that state- 
ment, Hirday Rai, accompanied by his 
cousin Kuber Rai and his nephew 
Sarab Chand, had gone to his field to 
scrap grass. The words ‘cutting’ grass 
were wrongly used by the translator, 
for the Hindi word in the original was 
‘cheelna’, which means scrapping and 
which would not need any sharp cutt- 
ing instrument. It was, therefore, 
wrong to assume, as the Trial Judge 
did, that Hirday Rai was either suppres- 
sing the fact that he had a sharp cutt- 
ing instrument with him, or that the 
fact that he did not say that he had 
one such implement to cut the grass 
meant that he had not gone to the field 
at all. As we shall presently point out, 
this reasoning was negatived by the 
fact that the investigating officer, 
when he visited the spot, . found near 
the place where there was blood a 
bundle of grass tied in a piece of cloth. 
If the omission to mention a cutting 
implement was the reason for ignor- 
ing the dying statement, it was 
demonstrably an incorrect one, for 
the bundle of grass near the place 
where blood was found clearly 
proved that Hirday Rai was in the 
field when he was attacked. Accord- 
ing to the dying statement, Ghurphe- 
kan and the other appellants came to 
the deceased’s field to attack him 
whereupon he cried out and Kuber Rai 
and Sarab Chand ran up to rescue him 
from another part of the field where 
they also were scrapping grass. Ghur~ 
phekan struck him with a spear with 
which he had come armed and the 
others with him assaulted him and his 
cousin and nephew with lathis. 


8. The dying statement has, as 
pointed out by the appellants’ counsel, 
however, two weaknesses. The first 
is that it did not mention Subhash 
Chandra, the son of Hirday Rai. The 
second is that it did not account for 
the injuries on appellants Ghurphekan 
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and Raj Kumar. But the reason for 
these two omissions might well be that 
Hirday Rai knew that the two appel- 
lants had received injuries and did not 
mention them, or the presence of his 
son for fear that Kuber Rai, Subhash 
Chandra and Sarab Chand might get 
involved in a counter case which might 
be filed at the instance of the appel- 
lants. The dying declaration, there- 
fore, cannot be rejected out of hand 
for those omissions only if it could be 
shown to be true in other respects by 
other satisfactory evidence on record. 


i 9. The dying statement in the 
first place was recorded at 9.15 p-m. 
on the same day in the hospital where 
Hirday Rai had been taken, that is to 
say, within a few hours after the inci- 
dent. It bore the endorsement of Dr. 
D. S. Rai that Hirday Rai was at that 
time “in proper senses” to be able to 
give the statement. In the second 
place, the evidence of wit. A. N. 
Singh, the recording Magistrate. show- 
ed no flaw in taking it down. Except 
for the two omissions pointed out by 
counsel, there was no other reason for 
ignoring the dying statement. It speci- 
fically mentioned that appellant Ghur- 
phekan came to the field armed with 
a spear and struck him with it in his 
abdomen, a fact amply corroborated 
not only by the eye-witnesses but also 
by the injuries which the doctor found 
on him when he examined him. There 
were also in recent. past a num- 
ber of cases filed at the instance of 
Upnet Rai, the brother of Hirday Rai, 
the more conspicuous of them being 
proceedings under S. 110 of the Code 
of Criminal Procedure, a case of theft 
under S. 379 of the Penal Code and 
another case under S. 325 which ended 


. in a conviction of Ghurphekan for 


causing a number of injuries to Upnet 
Rai. These facts furnished a sufficient 
cause for appellant Ghurphekan to 
take revenge on the members of family 
of Upnet Rai. The High Court was, 
therefore, justified in rejecting the 
view of the Trial Judge that the pro- 
secution had failed to prove any im- 
mediate motive for the appellants to 


mount an attack onthe deceased and: 


his relations. 


10. The dying statement con- 
taining the deceased’s case that the ap- 
pellants were the aggressors and that 
they had trespassed into his field to 
attack him is also supported by two 
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other facts amply established by the 
prosecution. The evidence of the inves- 
tigating officer, who visited the spot 
in the course of his investigation dis- 
closed that there was blood in the 
field and near the spot where it was 
there was lying a bundle of grass tied 
in a piece of cloth. This circumstance 
bore out the statement of Hirday Rai 
and the evidence of the eyewitnesses 
that it was after the deceased had serap- 
ped the grass and after tying it in a 
bundle, he was. carrying it on his head 
that the appellants rushed there and 
started attacking him. Obviously, this 
circumstantial evidence negatived the 
alternative case put up by Ghurphe- 
kan and Raj Kumar that the deceased 
and his relations had come to Ghur- 
phekan’s house and attacked him and 
Raj Kumar in consequence of which 
both of them received injuries and 
that seeing the attack, the said Ram 
Cheese first wielded a lathi with 
which he felled down the spear which 
Sarab Chand had with him and then 
began to wield that very spear, which 
action probably caused the fatal in- 
jury to Hirday Rai. If that version 
had any truth in it, it stands to reason 
that the blood found by the investi- 
gating officer would be at or near the 
house of Ghurphekan and not inside 
the field of Hirday Rai. The evidence 
of the investigating officer further 
showed that apart from the blood and 
the bundle of grass which he found in 
the field he also noticed the trampling 
of crop in a portion of the field, indi- 
cating that the incident had taken 
place inside the field as stated by Hir- 
day Rai and the witnesses and nega- 
tived the defence of Ram Cheese hav- 
ing wielded the spear in rescuing 
Ghurphekan and Raj Kumar. If Ram 
Cheese was the person who caused the 
abdominal injury to Hirday Rai, it 
was inconceivable that he and the wit- 
nesses would omit his mame and allow 
him to go scot-free. 


11. A rough plan of the site of 
the incident, prepared by the investi- 
gating officer, also supports the pro- 
secution case that the incident occurr~ 
ed in the manner set out in the dying 
statement of Hirday Rai. Although 
rough and not according to scale, the 
plan shows that the houses of the ap- 
pellants were almost contiguous on one 
side to Hirday Rai’s field. The appel- 
lants from their houses could very 
well observe Hirday Rai and his fami- 
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ly members scrapping grass and could 
decide among themselves to attack the 
deceased especially at the moment 
when he had on his head the bundle of 
grass, which would impede any resis- 
tance to them on his part. 

12. Quite apart from these cir- 
cumstances corroborating the deceas- 
ed's version in his dying statement, the 
medical evidence also indicated that 
the incident occurred in the manner 
stated by the prosecution. The fact 
that Ghurphekan had as many as nine 
injuries, four of which were on or 
near his head, as against only two 
very minor injuries on Raj Kumar, 
would suggest that he was the focal 
point of attack by Hirday Rai and his 
companions. Of.these injuries, three 
at least were on his left hand, all of 
them obviously caused by a blunt 
weapon such as a lathi. The fact that 
they were on the left hand of Ghurp- 
hekan would seem to support the pro- 


-secution case that as soon as the ap- 
_pellants rushed in the field to attack 


Hirday Rai, he cried out and there- 
upon Kuber Rai, Sarab Chand and 


‘Subhash Chandra ran:up to his rescue. 


Those injuries also supported the wit- 
nesses’ version that the deceased at 
first warded off with his stick the 
blows which Ghurphekan tried to in- 
flict on him, but at last Ghurphekan 
succeeded in striking -with his spear a 
blow in the deceased’s abdomen which 
blow felled him-on the ground. The 


three injuries on appellant Ghurphe- 


kan’s left hand would thus seem to 
suggest that they were given to him 
with a lathi or lathis to disarm him of 
that spear either by the deceased or 
by Kuber Rai, Sarab Chand or Sub- 
bash Chandra. ' Such an explanation is 
consistent with the dying statement 
and the circumstantial evidence on 
record, apart from the ocular account 
of the eye-witnesses. In our view, the 
dying statement must be held to pos- 
sess acceptability in spite of the two 
weaknesses pointed out by counsel as 
it is amply corroborated by circumst- 
ancial evidence as also by the medi- 
cal evidence and the situs of the in- 
quae received by appellant Ghurphe- 


13. Upnet Rai, who was the 
central figure in the criminal cases 
against Ghurphekan, did not claim to 

an eye-witness although there 
was nothing to stop him from claiming 
to be so if he had falsely wanted to do 
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so. He only saw his cousin Kuber 
Rai and the neighbours bringing the 
injured Hirday Rai on a cot to the 
house after the incident. Subhash 
Chandra, the son of the deceased Hir- 
day Rai, gave an eye-witness ac- 
count of the incident, during the nar- 
ration of which, he conceded that after 
the appellants had started the attack 
on is father, he, Sarab Chand and 
Kuber Rai wielded their lathis to res~- 
cue his father, which must have caus- 
ed the injuries found later on on ap- 
pellants Ghurphekan and Raj Kumar. . 
All the three witnesses had injuries 
caused clearly with lathis; a fact which 
established their presence. His evi- 
dence showed that Hirday Rai had 
warded off with his lathi the attempts 
of Ghurphekan to strike him with the 
spear and in doing so had caused with 
that lathi some injuries on Ghurphe- 
kan. He conceded that in order to 
rescue his father, all the four of them 
had wielded their lathis and in the 
course of the incident they received 
injuries from the appellant and also 
inflicted injuries on Ghurphekan. The 
injuries received . by the other appel- 
lant Raj Kumar. were so slight that 
they do not appear to have been. noticed 
by him. The evidence of Kuber Rai . 
was of the same pattern as that of 
Subhash Chandra. Sarab Chand could 
not be examined as he died a natural 
death a few days after the incident. 


14. The evidence of Subhash 
Chandra and Kuber Rai was corrobo- 
rated by three other witnesses Aliher 
Rai, Bindeshwari Rai and Aliyar Ahir, 
allof whom explained their presence 
nearby. Though Kuber Rai and ‘Sub- 
hash Chandra could be called interested 
witnesses, their evidence, supported as 
it was by circumstantial evidence, 
could not be justifiably rejected on 
that ground alone.. So far as the other 
three witnesses ‘were concerned, they 
could not be characterised as interest- 
ed witnesses as they were not shown 
to be either particularly friendly with 
the deceased and his family or hostile 
towards the appellants. Their cross- 
examination did not also disclose any 
particular ground justifying the rejec- 
tion of their evidence. The reasons 
given by them for their presence near- 
by were not such that they could be 
condemned as chance witnesses, . 

15. There was thus ample ac- 
ceptable evidence justifying the pro- 
secution of the appellants for the 





% 


LA 


1972 


attack on Hirday Rai and three of his 
family members. The Trial judge, for 
the reasons stated above, could not 
validly discard the evidence, the ocu- 
lar part of which was made safe and 
acceptable by circumstantial evi- 
dence. The dying statement, for the 
same reasons, also could not be ignor- 
ed or discarded only because it had the 
two infirmities pointed out earlier. It 
is true that appellant Musafir was a 
fairly aged person and the other two 
appellants, Sarju and Mahangu were 
young in age. But the evidence clear- 
Iy showed that they had ran along 
with Ghurphekan and Raj Kumar to 
Hirday Rai’s field armed with lathis 
and had participated in the unprovok- 
ed attack on Hirday Rai and three of 
bis family members. They must, there- 
fore, accept the consequences of i 

acts. 


` 16. In our view, the High 
Court was right in rejecting the order 
of acquittal passed by the Trial Court 
and in convicting and sentencing the 
appellants as stated before. There is 
thus no validity in the appeal which 
we must, for the reasons stated above, 
dismiss, 
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The Labour eco (Central) 
Hyderabad, Appellant The Chitta- 
pur Stene: Quarrying Co. (Pvt) Ltd. 
and others. Respondents. 
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Minimum Wages Act 11948), S. 2 
fg) — Scheduled employment — Sch. I 
art I item 8 —— Employment in stone 
reaking or stone crushing — ‘Shaha- 
bad stone’ is ‘stone’: but activity of - 
quarrying in Shahabad stone does not 
come within item 8 — (X-Ref: Words 
and Phrases — Stone); (X-Ref. :— 
Sch. I, Part I Item 8). 


Per Palekar and Vaidialingam JJ. 
{Mathew J. dissenting) — Stone break- 
Ing and stone crushing in relation to 
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limestone is, that activity in which 
non-stratified limestone, recognised as 
rock, is broken or crushed into irregu- 
lar fragments or sizes and then mar- 
keted or otherwise used. The. more 
valuable and rarer stratified limestone 
with Shahabad stone which is suitable 
for use as dimension stone is not the 
stone commercially exploited for break- 
ing and crushing. Hence the employ~ 
ment of quarrying ‘Shahabad stone’ is 
not the same as the scheduled employ- 
ment of stone breaking or stone crush- 
ing referred to in item 8 of the Sche- 
dule to the Minimum Wages Act. Con- 
sequently, the minimum wages fixed 
for the employment of stone breaking 
and stone crushing will not apply to 
the operation of quarrying Shahabad 
stone. (Paras 7, 19 and 22) 
Cases Referred: Chronological Paras 
(1968) ATR 1968 Pat 39 (V 55) = 
1968 Lab IC 40, Ray Limestone 
and Co. v. Sub-Divisional Offi- 
cer, Ranchi ` 16-18 
T1966) AIR 1966 SC 189 (V 53)= 
(1965) 3 SCR 461, State of Maha~ 
rashtra v. Mohanlal Devichand 
_ Shah ` 20 
(1960) AIR 1960 SC 1068 (V 47)= 
(1960) 3 SCR 476, Madhya Pra- 
¢ desh Mineral Industry Associa- 
tion v. Regional Labour Commr. 


Jabalpur 5,.12. 15, 20 
Mr. R. H. Dhebar, Advocate, for 
Appellant: Mr. Srinivasamurthy, 


Sr. Advocate (Mr. Naunit Lal Advo- 
cate with him) (for No. 1) and Mr. R. 
B. Datar, Advocate (for No. 2) for Res- 
pondents. 

The following Judgments were 
‘delivered’ by 


PALEKAR, J.: (with Vaidialin- 
gam J.) This appeal by certificate 
granted by the High Court of Mysore 
raises an interesting point as to whe- 
ther quarrying of Shahabad stone is 
an activity which could be properly 
described as “stone breaking or stone 
crushing” mentioned in the Schedule 
to the Minimum Wages Act, 1948. 


2. By notification issued by the 
Appropriate Government under the 
um Wages Act, 1948 minimum 
wages were fixed for those employed 
in stone breaking or stone crushing in 
Gulbarga District. The appellant Ins- 
pector was of the view that respon~ 
dent no. 1 Chittapore Stone Quarrying 
Company (Pvt.) Ltd. Chittapur which 
Was quarrying a variety of stone call- 
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ed Shahabad Stone in Chittapur, Dis- 
trict Gulbarga, was engaged in the 
activity of stone breaking and stone 
crushing, and since respondent no. 1 
was in breach of some of the provisions 
of the Minimum Wages Act, 1948 and 
the Rules made thereunder he adopted 
proceedings to enforce the provisions 
in the court of the Munsif Magistrate, 
Chittapur, respondent No. 3. Respon- 
dent no. 1 thereupon filed a writ peti- 
tion for quashing the proceedings (Writ 
Petition No. 1860 of 1965) in the 
Mysore High Court alleging, inter alia, 
that the provisions of the um 
Wages Act did not apply to the parti- 
cular activity in which it was engaged 
because, in its submission, the activity 
was not one of stone breaking or stone 
- crushing but of mining limestone slabs. 
The High Court held that the process 
of removing Shahabad stone involved 
breaking and crushing but it was also 
of the view that what was broken or 
crushed was not really ‘stone’ but a 
substance which very nearly approxi- 
mated to a mineral. In that view it 
quashed the proceedings before the 
Munsif Magistrate. 

3. The activity in which .res- 
pondent no. 1 is engaged is described 
as follows: . 


“The earth which varies in depth 
from place ‘to place over the limestone 
lavers is removed by manual labour. 
This work of removing the soil is 
known as earth work. The thin lime- 
stone layers from which the flooring 
stones are cut into regular sizes and 
which is the main object of mining by 
us are reached after removing some 
thick layers of limestone over these 
thin layers. The removal of the over 
burden of earth and thick layers of 
limestone is incidental to the mining 
operations conducted by us. The main 
operation of our mining is to bare 
open the thin layers of limestone and 
cut them into regular sizes. It is sub- 
mitted that no stone breaking or stone 
crushing operations are carried on in 
our mines.” 


The question is whether the operation 
described above can be appropriately 
described as stone breaking or stone 
crushing. 

4. The object of the Minimum 
Wages Act, 1948, as is well-known, is 
to provide minimum rates of wages in 
certain employments. Section 2 (g) de- 
fines “scheduled employment” as ‘an 
employment specified in the Schedule, 
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or any process or branch of work form- 
ing part of such employment.” The 
Schedule has two parts and item no. 8 
In part no. 1 refers to employment in 
stone breaking or stone crushing. The 
Act, therefore, provides that where the 
appropriate Government fixes by noti- 
fication a minimum wage to be paid 
to those who are employed in stone 
breaking or stone crushing the em- 
ployees will have to be paid the mini- 
mum wage so fixed. It was the appel- 
lant’s case that such a notification is in 
operation in Gulbarga District of 
Mysore State and since the respondent 
no. 1 was engaged in the activity of 
stone breaking and stone crushing in 
which workers have been employed 
the respondent was liable to pay mini~ 
mum wages. as fixed. 


5. There is no definition of 
stone breaking or stone crushing in the 
Act. But we knew what that activity 
is in the common parlance of the busi- 
ness and commercial world. It appears 
to us that it will be a futile exercise in 
semantics to try to explore what the 
content of a stone is —- whether it is a 
mineral or not, or whether it is so-call- 
ed when it is obtained in open quarries 
or subterranean mines or whether 
breaking or crushing would also in- 
clude cutting in dimensional forms. In 
the common acceptance of the business 
and commercial world, stone breaking 
and stone crushing is a commercial! 
activity in which stone, in the sense of 
common rock, is reduced to fragments 
by mechanical means such fragments 
being marketed or used for profit. In 
this connection reference may be made 
to Madhya Pradesh Mineral Industry 
Association v. The Regional Labour 
Commissioner, Jabalpur, (1960) 3 SCR 
476 = (AIR 1960 SC 1068) and to the 


following observations therein at 
p. 485. 
“The word “stone” as popularly 


understood in ordinary parlance parti- 
cularly when it is coupled with the 
word “breaking” or “crushing” would 
exclude manganese. When we speak 
of stone-breaking or- stone-crushing 
normally we refer to stone in the sense 
of “piece of rock,” and that would ex- 
clude manganese. Employment in 
stone-breaking or - stone-crushing in 
he sepse would refer to quarry opera- 
ons.” 


6. Information extracted from 
the Encyclopaedia Britannica under the 
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words “stone” and “quarrying”, shows 
that common rock which is commer- 
cially exploited falls broadly into the 
two categories, one igneous, like 
granite, and the other sedimentary. 
like limestone. These rocks undergo a 
qualitative change under tremendous 
mountain pressures and then they are 
known as metamorphic. Limestone, 
for example, becomes marble, 


7. All the above categories of 
rocks are generally found in two vari- 
eties — stratified and non-stratified. 
When rock is found in thin layers one 
over the other, it is known as stratifi- 
ed. Where it is not so found it is non- 
stratified. Commercial exploitation of 
these two varieties is distinct. Non- 
stratified rock, which is found in abun- 
dance in quarries or otherwise, yields 
to profitable exploitation by breaking 
and crushing into smaller irregular 
fragments. The rarer _ stratified 
stone is much more valuable as 
it is found in layers which are skillful- 
ly removed to give large dimensional 
slabs. In the first case there is gene- 
rally blasting with the help of explo- 
sives. In the second blasting is avoid- 
ed as it will cause damage to the lay- 
ers. The end product in both is used 
for construction mostly in buildings 
and roads. In limestone, as in all 
stone, suitable stratified layers are 
commercially exploited for dimen- 
sional quarrying by a very skillful 
process. ‘The product namely the slab 
after being polished is used for floor- 
ing, facing and the like. Quarrying of 
Shahabad stone with which we are 
concerned is of this type. The other 
kind of limestone that is to say, non- 
stratified limestone is suitable for be- 
ing broken and crushed into smaller 
fragments and it has its commercial 
use in building construction, manufac- 
ture of cement and the like. Stone 
breaking and stone crushing in rela- 
tion to limestone is, therefore, that 
activity in which non-stratified lime- 
stone, recognised as rock is broken 
or crushed into irregular fragments 
or sizes and then marketed or 
otherwise used. The more valu- 
able and rarer stratified limestone 
which is suitable for use as dimension 
stone is not the stone commercially ex- 
ploited for breaking and crushing. 
Hence the employment of quarrying 
Shahabad stone is not the same as the 
scheduled employment of stone break- 
ing or stone crushing referred to in 


“+ ` Labour Inspector, Hyderabad v. C. S. Q. Co. [Prs. 6-12] S. C. 1179 


item 8 of the Schedule to the Minimum 
Wages Act. Consequently the minimum 
wages fixed for the employment of 
stone breaking and stone crushing will 
not apply to the operation of quarry- 
ing Shahabad stone which is the main 
activity of respondent No. 1. The High 
Court was, therefore, right in quash- 
ing the proceedings under the Mini- 
mum Wages Act and the appeal must 
be dismissed. The appellant shall pay 
the costs of respendent No. 1. 


MATHEW, J.:— 8 The facts 
have already been stated, it is, there- 
fore, unnecessary to rehearse them. 


9. The question for considera- 
tion is whether Shahabad stone is 
“stone” within the meaning of that. 
expression in Item No. 8 in Part 1 of 
the Schedule and whether employment 
in quarrying Shahabad stone is 
“employment in  stone-breaking or 
stone-crushing” within the meaning of 
the said Item No. 8. 


10. In the affidavit in support 
of the writ petition, the nature of the 
work involved in quarrying Shahabad 
stone is described as follows :— 


“The earth which varies in depth 
from place to place over the limestone 
layers is removed by manual labour...... 
eadeencoeesese es The thin limestone layers 
from which the flooring stones are cut 
into regular sizes and whichis the 
main object of mining by us, are 
reached after removing some thick 
layers of limestone over these thin 
layers. The removal of the over bur- 
den of earth and thick layers of lime- 
stone is incidental to the mining opera- 
tions conducted by us. The main 
operation of our mining is to bare 
open the thin layers of limestone and 
to cut them into regular SIZES.........64. z 


11. The High Court was of the 
view that the word “stone” occurring 
in item No. 8 has to be understood as 
a piece of ordinary rock and that 
Shahabad stone cannot be regarded as 
the ordinary rock of the district but 
an exceptional substance with excep- 
tional quality about it and, therefore, 
it is not ‘stone’ within the -meaning 
of Item No. 8 of the Schedule. 


12. In (1960) 3 SCR 476 at p. 
485 = (AIR 1960 SC 1068). this Court 
said: 


N 
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- "In a chemical or geological sense 
stones may include manganese and 
that is one of the meanings given to 
the word in the Shorter Oxford Dic- 
tionary. On the other hand, the word 
“stone” as popularly understood in 
ordinary parlance particularly when 
‘is it coupled with the word “break- 
ing” or “erushing’ would exclude 
manganese. When we speak of stone- 
breaking or stone-crushing normally 
we refer to stone in the sense of ‘piece 
of rock’ and ` that would exclude 
manganese. Employment in stone- 
breaking or stone-crushing in this 
sense would refer to quarry opera- 


Therefore, the word ‘stone’ in Item 
No. 8 must be taken as used in the 
sense of a piece of rock; the question 


then is whether Shahabad stone is. 


‘stone’ in that sense for the purpose 
of Item No. 8. Shahabad stone is no- 
thing but limestone. The companies 
which have been quarrying and selling 


these limestone slabs manufacture + 


different varieties which are used as 
building material for flooring, roofing 
etc. (See B. Rama Rao, “Mineral Re- 
sources of Bidar, Gulbarga and Rai- 
chur Districts” published in Bulletin 
No. 23, of Department of Mines and 
Geology, Bangalore, 1964, p. 51). 


13. Rocks are of three kinds; 
igneous, sedimentary and metamorphic. 
Limestone is a principal kind of 
sedimentary rock (see Encyclopaedia 
Britannica, Vol. 10. pp. 163-65). 
‘Stone’ for the purpose of Item 8 will 
include limestone: y 


Stone, as the word is most general- 
Iy used, is a piece of rock or of the 
solid crust of the earth, and hence of 
natural origin and generally of in- 
organic composition............... Kinds of 
stones or rocks are distinguished ` by 
prefixes e.g. limestone. sandstone...... 

(See Encyclopaedia Britannica. Vol 
21, p. 436.) 


14. But it is said that rocks are 
generally found in two varieties — 
stratified and non-stratified, that 
when rock is found in thin layers one 
over the other. it is known as strati- 
fied and where it is not so 
found, it is non-stratified. It 
is also said that non-stratified rock 
_ which is found in abundance in quar- 
ries or otherwise, yields to profitable 
‘exploitation by breaking and crushing 
gate smaller irregular fragments and 


A. LR. 


that stratified stone is much more 
valuable as it is found in layers which 
are y removed to give large 
dimensional slabs. I am unable to see 
any distinction between stone obtained 
by crushing or breaking of non- 
stratified rock and that obtained by 
cutting stratified rock, for the purpose 
of construing the word ‘stone’ in 
Item No. 8 as stone obtained in both 
cases is a piece of rock. 


15. In (1960) 3 SCR 476 = 
{ATR 1960 SC 1068), the mining opera- 
tion was for extraction of manganesé 
ore and the process consisted of re- 
moval or over-burden, breaking of big 
mineral stones like boulders to get at 


‘manganese. On these facts, the Court 


held that stone-breaking or 

was incidental to the extraction of 
manganese. The Court further said 
that the operation of stone-breaking or 
stone-crushing referred to in Item 
No. 8 of Part Iof the Schedule must 
refer to the main operation in the pro~ 
cess and not to the incidental opera- 
tion. The question whether a parti- 
cular operation is main or incidental. 
therefore, arose for consideration in 
respect of the mining operation itself. 
It is obvious that the paragraph in the 
affidavit in support of the writ peti- 
tion which has already been extracted 
was inserted with an eye to bring the 
case within the ambit of this ruling. 
But here, the limestone itself is ex- 
tracted for the purpose of being used 
as building material for flooring and ~ 
roofing. The operation of quarrying 
limestone, therefore, is not an inci- 
gentar purpose, but the main purpose 
i ; : 


16-18. In Ray Limestone and 
Co. v. Sub-Divisional -Officer, Ranchi, 
AIR 1968 Pat 39, the Court was con- 
cerned with fhe question whether 
quarrying operation for extracting 
limestone. would involve employment 
in stone-breaking and stone-crushing 
within the meaning of Item 8. The 
Court held that quarrying of limestone 
involved stone-breaking or stone- 
crushing and that employment in the 
quarry would attract Item No. 8 of 
the Schedule. : 


19. But counsel for the 1st res- 
pondent contended that quarrying 
operation in extracting limestone does 
not involve stone-breaking or stone- 
crushing. He contended that only a 
restricted meaning can be given to the 
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word “stone-breaking”, that breaking a 
piece according to size from a large 
block of rock by a sharp weapon would 
not be “stone-breaking” or “stone- 
crushing”, and that is only when rock is 
blown up by a dynamite or broken 
by a sledge hammer or other blunt 
instrument that the process can be 
“stone-breaking” or “stone- 
crushing”. In other words, the con- 
tention was, if rock is broken to pieces 
by cutting with a sharp weapon, that 
would not involve “stone-breaking” 
or “stone-crushing”, This, I think, is 
too metaphysical a distinction to be 
imported in the construction of Item 8 
of the Schedule. Looking at the object 
of the Act, I do not think that the dis- 
tinction between cutting rock into 
pieces by a sharp instrument and 
breaking it into pieces by an instru- 
ment like a hammer, though fine from 
meticulous linguistic standpoint would 
be rational from the purposive appro- 
ach. Both processes involve “stone- 
breaking’. I agree with the 
Court when it said: 

WS EEE We do not see why 
stripping open thin layers of Shahabad 
stone and cutting them to regular sizes, 
which are the main operations, should 
not be regarded as stone-breaking or 
stone-crushing in a quarry so as to 
bring it within the ambit of Item 8 in 
the Schedule. Consequently, we are 
unable to accept the contention of Mr. 
Sreenivasa Murty that no stone- 
breaking or stone-crushing operations 
are involved in quarrying of Shahabad 
stones or that such operations are in- 
cidental and not the main opera- 


20. In State of Maharashtra v. 
Mohanlal Devichand Shah, (1965) 3 
SCR 461 at p. 465-6 =(AIR 1966 SC 189) 
Sikri, J. as he then was speaking for the 
Court quoted with approval the follow- 
ing passage from (1960) 3 SCR 476 = 
(AIR 1960 SC 1068): 

‘When we speak of nehai 
ing or stone-crushing normally we re- 
fer to stone in the sense of “piece of 
rock” and that would exclude manga- 
nese. Employment in stone-breaking 
or stone-crushing in this sense would 
refer to quarry operations.” 
and said that: 

“This Court thus read Entry 8 
(Item 8) to refer to quarry opera- 
tions...” “Quarry” is defined in Venka- 
taramaiya’s Law Lexicon. VoL M, 1971 
Edn, at p. 1322, as follows :-— 
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“As a noun the term ‘quarry’ 
has been defined as the spot where 
rock is quarried .........ss.60. an excava- 
tion or other place from which stone is 
taken by cutting, blasting or the like 
IE EEE A E TAA It is open excavation 
ually for obtaining building stone, 
slate or Limestone..........cccccceecesceeves 
In Shorter Oxford English Dictionary, 
3rd edition. p. 1636, the meaning of 
“quarry” is given as here under :— 

“An excavation from which stone 
for building, etc., is obtained by cutting, 
blasting or the like. A 


21. When this Court said that 
employment in stone-breaking or 
stone-crushing would refer to “quarry 
operation” this Court was fully alive 
to the process involved in quarrying 
operation. That the operation involves 
the extraction of limestone by cutting 
also is clear from the definition of 
“quarry”. 

22. I therefore, come to the 
conclusion that employment in quarry- 
ing operation for extraction of 
Shahabad stone is employment with- 
in the ambit of Item 8 of Part 1 of 
the Schedule. I would allow the ap- 
peal and dismiss the writ petition with- 
out any order as to costs.. 


ORDER 


23. ° In accordance with the 
judgment of the majority, the appeal 
is dismissed. The appellant shall pay 
the costs of respondent No. 1. 


Appeal dismissed. 


- AIR 1972 SUPREME COURT 1181 
(V 59 C 210) 
(From Patna: AIR 1967 Pat 191) 


C. A. VAIDIALINGAM, D. G. 
PALEKAR AND K. K. MATHEW, JI. 


Ramagya Prasad Gupta and others 
(In C. A. No. 1711 of 1967), Brahmadeo 
Prasad Gupta and another (In C. A 
No. 1985 of 1968), Appellants v. Murli 
Prasad and others, Respondents. 


Civil Appeals Nos. 1711 of 1967 
and 1985 of 1968, D/- 3-4-1972. 


Civil P. C. (1908), O. 22, Rr. 4, 11, 
O. 1, R. 9, O. 41, R. 4 — Non-joinder 
of parties — Abatement of appeal — 
Suit by partner for dissolution of 
partnership and accounts — Death of 


DP/DP/C261/72/VBB 
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one of respondent sharers during ap- 
peal — Failure to bring legal repre- 
sentatives on record — (Per majority) 
Appeal abates as a whole — Tests. 


Suit No. 68 of 1954 was instituted 
by one P for dissolutión of a partner- 
ship called the Chapra Electric Supply 
Works. P the plaintiff, had one anna 
share and defendants 1 to 9 had the 
remaining 15 anna share in the partner- 
ship. After the institution of the suit, 
defendants 12 to 14 including J were 
impleaded on the basis that P the 
plaintif was the manager of a joint 
Hindu family and that those def- 
endants, being members of the family. 
were also entitled to a share in the one 
anna share of P in the partnership. 
During the pendency of that suit, M, 
one of the partners (and defendant No 
8 in suit No. 68 of 1954), filed a suit 
(suit No. 94 of 1956) for a declaration 
that he was the sole licencee and the 
owner of the electrical undertaking and 


not the partnership and therefore he: 


was entitled to the money payable by 
the Government for the acquisition of 
the electrical undertaking. In this suit 
the partners in the firm alone were 


parties. Defendants Nos. 12 to 14 in 
suit No. 68 of 1954 were not i made 
parties. The two suits were tried to- 


gether. The Court passed a preliminary 
decree in suit No. 68 of 1954 dissolving 
the partnership and declaring the 
shares of the plaintiff and defendants 1 
to 9 and 12 to 14. Suit No. 94 of 1956 
was dismissed. Against those decrees, 
M filed two appeals against the decrees 
before the High Court of Patna. The 
High Court allowed both the appeals 
and dismissed the suit for dissolution 
of the partnership (Suit No. 68 of 
1954) and decreed suit No. 94 of 1956. 
In. appeals before the Supreme Court 
Judge the 13th defendant in suit No. 68 
of 1954, was impleaded as a respon- 
dent. He died during the pendency of 
the appeals, and his legal representa- 
tives were not brought on record within 
the period of limitation prescribed. The 
question was raised by M that the ap- 
peals had abated: 


i Held (per majority; Mathew, J. 
contra) that the two appeals had abat- 
ed as a whole. (Para 24) 
Per Mathew, J. Contra — The ap- 
peals had not abated. . (Para 37) 


Per majority: It is not correct to 
say that the appeal abates against the 
other respondents. Under certain 
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circumstances the appeal may not be 
proceeded with and is liable to be 
dismissed. But that is so not because 
of the procedural defect but because it 
is part of the substantive law. -No 
exhaustive statement can be made as 
to the circumstances under which an 
appeal in such cases cannot proceed. 
But the Courts have applied one or 
the other of three tests. The Courts 
will not proceed with an appeal (a) 
when the success of the appeal may 
lead to the Court’s coming to a deci- 
sion which be in conflict with the deci- 
sion between the appellant and the de- 
ceased respondent. and, therefore, it 
would lead to the Court’s passing a 
decree which will be contradictory to 
the decree which had become final with 
respect to the same subject-matter 
between the appellant and the deceas- 
ed respondent; (b) when the appellant 
could not have brought the action for 
the necessary relief against those res- 


. pondents alone who are still before the 


Court, and (c) when the decree against 
the surviving respondents, if the ap- 
peal succeeds, be ineffective, that is to 
say, it could not be successfully ex- 
ecuted. These three tests are not 
cumulative tests. Even if one of them 
is satisfied, the Court may dismiss the 
appeal. AIR 1962 SC 89 and AIR 1966 
SC 1427 and Mulla’s C. P. C. Vol. 1 
(14th Edn.) p. 670, Rel. on. (Para 16) 


The instant case satisfied both the 
first two tests referred to above and 
the appeal abated as a whole: (1887) 14 
Cal. 791 and (1904) 31 Ind App 71 (PC) 
and AIR 1930 Mad 714 and AIR 1947 
Oudh 28, Ref. (Paras 22, 23) 

Per Mathew, J: Neither of. the 
two tests was satisfied in this case. 

(Paras 33, 34) 


Cases Referred: Chronological Paras. 


(1971) AIR 1971 SC 742 (V 58)= 
(1971) 1 SCC 265, Mahabir Pra- 
sad v. Jage Ram 36 

(1966) AIR 1966 SC 1427 (V 53)= 
(1966) 3 SCR 451, Sri Chand v. _ 
Jagadish Pershad Kishan Chand 16 

(1964) C. A. No. 563 of 1963. D/- 
14-12-1964 (SC) 31 


(1963) ATR 1963 SC 1901 (V 50)= 
(1964) 3 SCR 549, Rameshwar 
roe Shyam Beharilal Jagan- 
na 


31 
(1962) AIR 1962 SC 89 (V 49)= 
(1962) 2 SCR 636, State of Pun- 
16, 26, 30 


jab v. Nathu Ram 


ar - 
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(1947) AIR 1947 Oudh 28 (V 34)= 
ILR 21 Luck 453, Kunj Behari 
Lal v. Ajodhia Prasad 

(1930) AIR 1930 Mad 714 (V 17)=_ 
58 Mad LJ 613, Amir- Chand 
v. Raoji Bhai f 

(1923) 264 US 504=68 L Ed 813, 
Jay Burns Baking Co. v. Charles 
W. Bryan 

(1904) 31 Ind App 71=ILR 31 
Cal 487 (PC), Raj Chunder_.Sen 
v. Gangadas Seal 

(1887) ILR 14 Cal 791, Ramdoyal 
v. Junmenjoy Coondoo 


Mr. S. N. Prasad Advocate, (In 


35 


22 


`C. A. No. 1711 of 1967) and Mr. U. P. 


Singh Advocate (In C. A. No. 1985 of 
1968), for Appellants; Mr S. T. Desai, 
Sr. Advocate (Mr. M. B. Lal Advocate 
with him), (for No. 1). in both the Ap- 
peals: Mr. B. P. “Singh Advocate (for 
No. 2) In both the Appeals; Mr P. C. 
Bhartari, Advocate (for Nos. 9 and 10) 
(In C. A. No.-1711 of 1967), and M/s. S. 


C. Agarwala and V. J. Francis, Advo- ` 


cates for Mr. D. P. Singh, Advocate (for 
No. 17) (In C. A. No. 1985 of 1968), for 
Respondents. er 
Judgments of the Court were 
delivered by ` 
PALEKAR, J.: (on behalf of him- 
self and Vaidialingam J.):— Civil Mis- 
cellaneous Petitions have been filed in 
the above appeals for an order that 
the appeals- have abated. ~ = 
2. A few facts are necessary to 
be stated. The Chapra Electric Supply 
Works Limited had a licence from the 
Government of Bihar for the electrifi- 
cation of the Chapra town. In 1944 
the Company went into voluntary liqui- 
dation and the concern was put up for 
sale by public auction by the Liquida- 
tor. On 15-9-1944 one Murli Prasad 
gave the highest bid and with the con- 
sent of the State Government the con- 
cern was purchased by Murli Prasad. 
By a notification dated 13-4-1945 
Murli Prasad became the sole licensee. 


3. The case was that for the 
purposes of purchasing the concern 
and to carry on the business some five 
persons entered into a partnership on 
11-7-1945. The partners were (1) Murli 
Prasad, (2) Ajodhya Prasad, (3) Paras- 
nath Prasad, (4) Gharbharan Sah and 
(5) Nand Kishore Prasad. 


4. In August 1950 the above 
partnership was dissolved and the 
over, by a new 
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partnership consisting of 10 partners. 
In- the re-constituted partnership Nand 
Kishore Prasad was dropped and the 
remaining four partners of the old 
partnership were joined by (5) Ram- 
saran Sah Gupta, (6) Ramagya Prasad. 
(7) Brahmdeo Prasad, (8) Dharnidhar 
Prasad, (9) Chandreshwar Prasad and 
(10) Kamleshwar Prasad. On account of 
the reconstitution of the partnership 
the individual shares were also refix- 
ed. The above Ramagya Prasad was 
entrusted with the management of the 
concern. 


5. ~Oh 22-5-1954 Parasnath Pra- 
sad filed Suit No. 68/1954 for the dis- 
solution of partnership and rendition 
of accounts. To this suit the remain- 
ing 9 partners or their heirs were made 
parties. Parasnath claimed that in 
his own right under the partnership 
agreement he was entitled.to one anna _ 
share and that out of his share of one 
anna, a3 pies share had been sold ina 
public auction and purchased by one 
Thakur Prasad. Thakur Prasad was, 
therefore, made a‘party to the suit as 
Defendant No.. 10. 

6. During the pendency of the 
suit, proceedings for the’ appointment 
of Receiver etc. were commenced and 
seeing that the concern was not func- 
tioning in a proper manner the State 
Government stepped in, revoked the 
licence and took over the concern. The 
State Government also deposited in 
court Rs. 3/- lakhs as compensation. 
The suit, thereupon, virtually became 
a suit for rendition of accounts till the 


- date of deposit of the amount and for 


determining’ the share of each of the 
partners in the amount so deposited. 


T The suit was vehemently 


‘contested. Murli Prasad. who was de- 


fendant No. 8, claimed that he was the 
sole owner of the business and licensee 
from the Government and the rest of 
them had no lawful interest in the 
same in view of the provisions of the 
Electricity Act. ` 

8. In the course of the sulf 
three brothers viz Kuldip Narain, 
Jagdish Narain and Kedarnath applied 
to the court that they had an interest 
in the partnership suit and should be 
made party defendants. They alleged 
that Parasnath, the plaintiff, was not 
entitled in his own right to the whole 
of the share of 1 anna but that ‘he was 
a partner on behalf of the joint fami- 
ly of which they also had been mem- 
bers. They alleged that Parasnath was 
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entitled to only a 6 pies share while 
the three of them were entitled to 2 
pies share each. They further contend- 
ed that Thakur Prasad, defendant 
no. 10 had not really purchased the 3. 
pies share of the plaintiff Parasnath 
and, therefore, the 1 anna share of 
Parasnath was liable to be divided only 
- between Parasnath and themselves. 
Since a dispute was raised, they were 
added as defendants 12, 13 and 14. 
Jagdish Narain, with whom, we are 
principally concerned, © was defendant 
no. 13. It would appear from the judg- 
ment of the Trial Court (see paragraphs 
12 and 70 to 74) that Parasnath, the 
plaintiff, had contended in the first 
instance that defendants 12 to 14 had 
no interest in the share of 1 anna own- 
ed by him though later, at the time of 
the hearing he admitted that they 
were entitled to a 6 pies share. He, 
however, insisted that the sale of 3 
pies share in favour of defendant no. 
10, Thakur -Prasad, was not nominal 


and thus supported ‘Thakur Prasad’s ` 


case that he was entitled to a 3 pies 
share. Defendants 12 to 14, however, 
contested this. In other words, there 
was a. real contest in the suit between 
the plaintiff Parasnath and defendant 
no. 10 Thakur Prasad, on the one hand, 
and defendants 12 to 14, on the other. 


. 9 Having regard to the: above 
contest the- Trial Court raised issue 
no. 11: which is as follows: 


“What is the share of plaintiff and - 


defendants 1`to 15 in the partner- 
ship?” one 

_ 10. . 
of the evidence the Trial Court nega- 
tived the contention of Murli Prasad 
that he was the sole proprietor of the 
concern. The court held that the busi- 
ness was owned by a partnership, Ac- 
cordingly, a préliminary decree was 
passed on February 10, 1959 in which 
- the respective shares of the various 
partners or their heirs were declared 
and an account was ordered. The plain- 
tiff Parasnath was declared to be the 
owner of a 6 pies share and defendants 
` 12 to`14 were held to be entitled to the 
remaining 6 pies share out of the 1 
anna- share claimed by Parasnath. 
Thakur Prasad’s claim to the 3-pies 
share was negatived. 


1l. From the above Judgment 
and decree it was Murli Prasad alone 
who appealed to the High Court. That 
was Civil Appeal No. 161/1959. To this 
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appeal Parasnath and the rest of the 
defendants were made respondents. 
The High Court accepted Murli Pra- 
sad’s contention that he was the sole 
licensee of the business and the part- 
ner could not claim a lawful interest 
in the same. Accordingly, the decree 
of the Trial Court was set aside and 
the suit of Parasnath was dismissed. 


12. Parasnath did not come in 
appeal to this court. But two other 
partners have filed two separate ‘ap- 
peals. Civil Appeal 1711 of 1967 is fil- 
ed by Ramagya Prasad to whom the 
Trial Court had given 4 annas and 3 
pies share in the partnership. Civil Ap- 
peal No. 1885 of 1968 is filed by Brah- 
amdeo Prasad to whom the Trial 
Court had given a 2 annas share. These 
appeals were filed in 1967 and 1968 
respectively and it is to be noted that 
Jagdish Narain, who was defendant 
sore in the Trial Court, was made a 
P . f a 


13. Jagdish Narain who is reg- 
pondents nos. 17 and 19 respectively 
in the above two appeals died on 8-12- 
1969, His legal heirs have not been 
brought on record and it is the case of 
Murli Prasad, who is one of the res- 
pondents in these appeals, that the ap- 
peals have abated as a whole or are 
otherwise incompetent. l 


l 14. In order to make tħe state- 
ment of relevant facts complete we 
may also refer to certain other proc- 
eedings though the question now in- 
volved does not arise in those proceed- 
ings. When Civil Suit No. 68/1954 was 
pending, Murli Prasad filed a Suit for 
a declaration that he was the sole pro- 
prietor of the concern and the others 
could not claim any legal interest. That 
suit was suit no. 94/1956. Since the suit 
involved the same issue as in Civil 
Suit No. 68/1954, that suit was heard 
along with suit no. 68/1954. Since the 
Trial Court held that the partnership 
was legal, it decreed: suit no. 68/1954 
and dismissed Murli Prasad’s suit no. 
94/1956. Murli Prasad, therefore, had 
to file two appeals—one from the Order 
passed in suit no. 68/1954 and the other 
from the Order of dismissal of suit no. 
94/1956. The appeal to the High Court 
from suit no. 68/1954 was Civil Suit 
161/1959 already referred to and the 
appeal from suit no. 94/1956 was Civil 
Appeal No. 160/1959. Since the High 
Court accepted Murli Prasad’s conten- 
tion. the trial court’s decree in Suit 
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No. 68/1954 had to be set aside and 
Murli Prasad’s suit for declaration, 
Suit no. 94/1956, that he was the full 
owner decreed. From the latter decree 
two appeals have been filed—one by 
Ramagya Prasad and the other by 
Brahamdeo Prasad. Civil Appeal 1710/- 
1967 is by Ramagya Prasad and Civil 
Appeal No. 1986/68 is by Brahamdeo 
Prasad. We are not concerned with 
these two appeals at this stage because 
Jagdish Narain had not been made a 
party to the Original Suit filed by 
Murli Prasad nor had he applied to be 
made a party. Consequently Jagdish 
Narain does not and did not figure in 
the appeals from the decree passed in 
Suit No. 94/1956. 


15. It is the contention of Iearn~ 
ed counsel for Murli.Prasad who is a 
respondent in the two appeals (Civil 
Appeal No. 1711/67 and Civil Appeal 
No. 1985/68 arising out of Suit No. 68/ 
54 and High Court Appeal No. 161 of 
1959) that Jagdish Narain who was de- 
clared to have a share in the partner- 
ship assets had been made- a party in 
these appeals and yet after his death 
on 8-12-1969 no attempt was made in 
time to bring his heirs on record. Con- 
sequently the appeals not only abated 
against the deceased Jagdish Narain 
but that the two appeals abated as a 
whole. 


16. Under Rule 4 (3) r/w Rule 
11 of Order XXII C.P.C. the appeal 
abates as against the déceased respon- 
dent where within the time limited by 
law no application is made to bring his 
heirs or legal representatives on record. 
As pointed out by this Court in the 
State of Punjab v. Nathu Ram, (1962) 
2 SCR 636 = (AIR 1962 SC 89) it is 
not correct to say that the appeal aba- 
tes against the other respondents. 
Under certain circumstances the ap- 
peal may not be proceeded with and is 
liable to be dismissed. But that is so 
not because of the procedural defect 
but because, as Mulla has pointed out, 
it is part of the substantive law. (See 
Mulla C.P.C. Vol. 1 Thirteenth Edi- 
tion p. 620 under note Non-joinder of 
Parties). No exhaustive statement can 
be made as to the circumstances under 
which an appeal in such cases cannot 
proceed. But the courts, as pointed out 
in the above decision, have applied one 
or the other of three tests. The courts 
will not proceed with an appeal 
(a) when the success of the appeal may 
lead to the court’s coming to a deci- 
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sion which may be. in conflict with the 
decision between the appellant and the 
deceased respondent.and, therefore, it 
would lead to the court’s passing a 
decree which will be contradictory to 
the decree which had become final 


‘with respect to the same subject mat- 


ter between the appellant and the de- 
ceased respondent; (b) when the appel- 
lant could not have brought the action 
for the necessary relief against those 
respondents alone who are still before 
the court and (c) when the decree 
against the surviving respondents, if 
the appeal succeeds, be ineffective that 
is to say it could not be successfully 
executed. These three tests, as pointed 
out by this Court in Sri Chand v. M/s. 
Jagdish Pershad Kishan Chand, (1966) 
3 SCR 451 = (AIR 1966 SC 1427) are 
not cumulative tests. Even if one of 
them is satisfied, the court may dis- 
miss the appeal 


17. It is contended by Tearned 
counsel for Murli Prasad that this case 
is covered by the first two tests. 
client Murli Prasad has not obtained a 
decree from the High Court holding 
that he is entitled to the whole of the 
subject matter ofthe suit and no one 
else, including the deceased Jagdish 
Narain, is entitled to claim any share 
in the same against him. This is a de- 
eree which is passed in his favour so 
for as deceased Jagdish Narain is con- 
cerned and it has become final as the 
heirs of Jagdish Narain are not on re- 
cord in these appeals. On the other 
hand, if the-present appellants were to 
succeed and be entitled as they claim, 
tothe decree ofthe Trial Court being 
restored, it will have to be said that the 
deceased Jagdish Narain was entitled 
to ashare as awarded by the Trial 
Court. And since the various parties 
in these appeals and the suit stand 
both in the position of a plaintiff and 
a defendant the decision will lead to 
deceased Jagdish Narain being givena 
share in the subject matter of the suit 
which would be in conflict with the 
decree passed by the High Court and 
has become final as between himself. 
and deceased Jagdish Narain. It is 
further contended that the second test 
is also satisfied because the two ap- 
pellants before us could not have 
brought an appeal for the relief claim- 
ed by them against only the surviving 
sharers to the exclusion of deceased 
Jagdish Narain, in view of the fact 
that Jagdish Narain has been declared 
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- to-be owner of a share along with other 
` partners. 
l 18. In this. connection aban! 
tion is invited to the following passage 
in Nathu Ram’s case at page .640: 
“The 
means not only that the decree be- 
tween the appellant and the deceased 
respondent has become final, but also, 


as a necessary corollary, that the ap-' 


pellate Court cannot. in any way, modi- 
. fy that decree directly or indirectly. 
The reason is plain. It is that in the 
absence of the legal representatives of 
the deceased respondents, the appel- 
late court cannot determine anything 
between the appellant -and the legal 
representatives which may affect the 
rights of ' the legal. representatives 
under the decree. It is immaterial 
that the modification which the Court 
will do is one to which exception can 
or cannot be taken.” 


These observations have been made 
with reference to the appellant and the 
deceased respondent but they are 
equally applicable where a decree is 
passed between a respondent and a 
deceased respondent in a partnership 
suit. Murli Prasad the respondent has 
obtained a decree from the High Court 
to the effect that deceased Jagdish 
Narain can claim no share against him 


and: if the appellants were to succeed” 


in these appeals it will inevitably lead 
to the conclusion that deceased Jagdish 
Narain would have a share against 
Murli Prasad and the appellate court 
would not be in a position to modify 
the High Court decrees directly or 
indirectly since that decree has be- 
come final as between Murli Prasad 
and the deceased Jagdish Narain. 


19. It was contended on behalf 
of the appellants that there is no bar 
to proceeding with the appeals in spite 
ofthe legalheirs of deceased Jagdish 
Narain not having been brought on 
record. In, the first place, it was con- 
tended that though Jagdish Narain is 
. dead he ‘is fully represented because 
he was a member of the joint family 
of which Parasnath was the Manager 
and since Parasnath is a respondent in 
these appeals it was not necessary to 
bring the personal heirs of Jagdish 
Narain on record. Secondly it was con- 
tended that Jagdish Narain was not 
himself a partner in the partnership 
and since a stranger to the partnership 
is not entitled to join as a party to the 


- abatement of an appeal - 


A.L R. 


suit his omission in appeal is not fatal. 
Admittedly Jagdish Narain was not a 
party to the partnership deed of 1950 
and whatever interest he had asa 
member. of the joint family of which 
Parasnath -was the Manager he could 
look-up only to Parasnath for his in- 
terest. It may be that he was permit- 
ted to be made a defendant in the suit. 
He was merely a proper party to the 
suit and not a necessary party and 


since he was not a necessary party to` 


the suit, it was submitted, he cannot 
SA to be a necessary party to the ap- 
peal. 
20. We do not think that there 
is any substance in either of the two 
contentions. So far as the first conten- 
tion is concerned it is true that Paras- 
nath represented the joint family when 
the partnership had come into exist- 
ence. but much water had flown under 
the bridge thereafter. Jagdish Narain 
and his two brothers Kuldip and Kedar 
had applied to be made parties to the 


suit on the ground that they had separ- . 


ated not only amongst themselves but 
also from Parasnath. There was- an 
award dt. 30-4-1949 and on the basis 
of the award a compromise decree was 
passed on 20-9-1951. The suit had been 
filed in 1954 and at the time of the 
suit, Parasnath, the plainitff in the 
suit, was no longer the karta of the 
family and could not represent the in- 
terest of Jagdish Nardin or 

two brothers Kuldip and Kedar. As a 
matter of fact, as already 
the narrative of facts, they raised a 
serious contest to the suit of Paras- 
nath on the ground of conflict of in- 
terest and the Trial Court had 
held in their favour. Parasnath did 
not appeal against the decree and even 
in the present appeals the share of 
Jagdish Narain and his two brothers 
as awarded by the Trial Court is not 
challenged. In fact they have asked 
that the decree in favour of Murli 
Prasad given by the High Court be set 
aside and the decree of the Trial Court 
be restored. Under these circumstances 
it will be wrong to say that in the pre- 
sent appeals the interest of deceased 
Jagdish Narain is fully represented by 
Parasnath or anybody else. 


21. As to the second contention 
that Jagdish Narain was not a neces- 
sary party to the suit and. therefore, 
to this appeal, it is enough to say 
that such a contention is no longer per~ 
missible. Jagdish Narain and his two 


` 


shown in . 
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brothers. contested the suit ‘filed’ by 


Parasnath for dissolution and rendi- 
tion of accounts. Initially they were 
not made parties but they applied to 


the court and were made parties as 


defendants 12 to 14. Parasnath did not 
admit, in the first instance, that de- 
fendants 12 to 14 had any interest in 
the subject matter of the suit. He 
claimed that he had supplied his own 
_funds to the partnership and had, 
therefore, become a sharer in the part- 
nership to the extent of 1 anna. At the 
hearing, however, he agreed that the 
other members of the family, namely, 
defendants nos. 12 to 14 were together 
equally entitled with him to a share. 
-There was. however, a second point of 
contest and that had to be decided on 
merits. Parasnath had alleged that a 
8 pies share out of his 1 anna share 
had been sold in public auction: and 
purchased by Thakur Prasad, defen- 
dant no. 10 and hence Thakur Prasad 


was entitled to a 3 pies share. Defen- 
dants 12 to 14 challenged this sale al-- 


leging that the sale was ‘nominal in 
favour of Thakur Prasad and that, as 
a matter of fact, the 3 pies share 
which was sold in auction had been 
` purchased on behalf of the joint fami- 
ly itself. This plea was accepted by the 
Trial Court which negatived the case 
of Parasnath and Thakur Prasad that 
the latter was entitled to a.3 pies share 
out of Parasnath’s 1 anna share. The 
whole share of 1 anna of Parasnath in 
the partnership was divided between 
Parasnath, the plaintiff, and defendants 
12 to 14 half and half. From this find- 
ing after contest, Parasnath did not ap- 
peal at all. Therefore, the decree pass- 
ed by the Trial Court as to the share of 
Parasnath. on the one hand, and de- 
fendants 12 to 14 including Jagdish 
Narain, on the other. became final and 
in these circumstances it would be im- 
possible to say that Jagdish Narain 
was just a proper party to the suit. 
Indeed if Jagdish Narain and his two 
brothers (defendants 12 to 14) had not 
applied to the court to be made party 
defendants there could be no doubt at 
all that Parasnath would have been 
entitled to claim the full one anna 
share in the partriership suit and it 
would have been open to defendants 
12 to 14 to make their claim against 
Parasnath in an independent suit or 
proceeding. But when in the suit de- 
fendants 12 to 14 were made parties 
and after contest between them and 













re: i 

awaru. Gi len . 

it would J. CF «. H y 
purposes of tu... nda 
‘to 14 would not ve Sq, 
There are two ways or. S 897 
(1) would it be possible for ~ T 


12 to 14 to- file-a separate suit ar. 
Parasnath for the ‘sub-share in tuu. 


sad whose claim to the whole of the 
subject matter of the suit had been 


partnership? and (2) could Murli gal 


'negatived have filed an appeal with- 


out making defendants 12 to 14 par- 
ties to the appeal? The answer could 
only be in the negative. Having success- 
fully claimed relief against Parasnath 
in the partnership suit and obtained 
it from the court, the decision would 
be final between them and defendants 
12 to 14 would not be able to claim 
the same relief against Parasnath in a 
separate suit. Similarly Murli Prasad 
who was a co-defendant with defen- 
dants 12 to 14 could not have obtained 
relief without filing an appeal to which 
defendants 12 to 14 were made par- 
ties. Therefore, it is quite clear that 
though in theory it may be possible to 
contend that, as a matter of law, de- 
fendants 12 to 14 including Jagdish 
Narain need not have been made par- 
ties in the partnership suit, the very 
fact that their claim to relief against 
Parasnath in the partnership suit has 
been granted with a view to make a 
complete adjudication between the 
parties to the suit would make defen- 
dants 12 to 14 necessary parties in any 
appeal filed by a party aggrieved by 
the decision of the Trial Court. In fact 
they were made co-respondents in Ap- 
peal No. 161/1959 to the High Court 
filed by Murli Prasad and even in the 
present appeals. That was on the basis 
that they were necessary parties to 
the appeal in view of the Trial Court’s 
decree which gave them a substantial 
share in the subject matter of the 
partition suit. For the purpose of the 
appeals (Civil Appeal 1711/67 and 
Civil Appeal 1985/68 arising out of 
Parasnath’s Civil Suit 68/1954) we 
must proceed on the footing that Jag- 
dish Narain (Original Defendant No. 
13) had been declared to have a share 
in the partnership assets in his own 
right. 

22. And now the question is 
whether the appellants who, in these 


appeals, have asked for the restoration 
of the decree of the Trial Court can be 
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. ordered that a sum of Rs. 


represented. We think that the 
law on the point is quite clear. It was 
held as far back as in 1887 that suit 
brought for partnership accounts after 
a necessary party defendant has been 
omitted, is liable to be dismissed. See 
Junmenjoy Coondoo, 
(1887) ILR 14 Cal 791. The above deci- 
sion was followed in Amir Chand v. 
Raoji Bhai, AIR 1930 Mad 714 with 
the observation that no . dissent had 
ever been expressed from the above 
decision. It was held that a suit for 
accounts cannot be maintained be- 
twéen some only of the partners of the 
firm but every'partner must be made 
a party. The same consideration ap- 
plies to an appeal arising out of a suit 
for dissolution of partnership and ac- 
counts. See: Raj Chunder Sen v. Gan- 
gadas Seal, (1904) 31 Ind App. 71 (PC). 
In that case A sued his partners, 
B, C. D & F for dissolution and for ac- 
counts of the partnership. A decree 
was passed in the suit by which Elen 
should be contributed by A, B & C and 
that out of that sum Rs. 1,740/- should 
be paid to D and the rest-to F. A ap- 
pealed from‘ the decree making B, C, 
D & F party respondents. B & C also 
appealed from the decree making A, D 
and F party-respondents. Pending the 
appeal D died. No application was made 
by the appellants in either appeal to 
bring on the record the legal heirs of 
D within the period of limitation, It 
was held that the appeal was not com- 
petent for as the suit was for partner- 
ship accounts, it was not one in which 
the appellants could proceed in the ab- 
sence of the legal representatives of D. 
Their Lordships observed that in the 
absence of the legal representatives of 
one of the partners the court had no op- 
tion and the appeals were perfectly idle. 
This decision of the Privy Council 
along with several others of High 
Courts in this country were followed 
in Kunj Behari Lal v. Ajodhia Prasad, 
ILR 21 Luck 453 = (AIR 1947 Oudh 
28) wherein the head note is as follows: 


“Where in an appeal arising out 
of a suit for accounts and partition of 
partnership property, which cannot be 
determined in the absence of all the 
parties interested, some of the respon- 
dents die and their legal representa- 
tives are not brought on the record 
within limitation and the right to sue 
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does not survive against those respon=.- 
dents alone whose names are already 
on the record, the appeal fails in toto.” 
Having regard to the clear position of 
law in this respect the failure to bring 
on record the heirs or legal representa-| ` 
tives of deceased Jagdish Narain, one 
of the sharers in the subject matter of 
the suit, must inevitably lead to the 
dismissal of the appeals. That brings 
the case squarely in the second test 
referred to in the decision of this Court 
in Nathu Ram’s case referred to above. 


_ 23. In all such cases even the 
first test would be satisfied. There isa 
High Court decree which says that 
neither deceased Jagdish Narain - nor]. 
anybody else was entitled to a share 
in the subject matter as against Murli 
Prasad who is held to be the sole pro- 
prietor of the business. If the present 
appellants were to succeed it would 
lead to the court’s coming to a decision 


. that the deceased Jagdish Narain was 
‘entitled to a share in the subject mat- 


ter of the suit as against Murli Prasad 
and the other alleged partners—a. deci- 
sion which would be in conflict with 
the decision of the High Court and 
will be contradictory to it though it} 
has become final with respect to the 
subject matter between Murli Prasad 
and the deceased respondent. s 


24, In view of the position dis- 
cussed above it must be held that the 
appeals cannot be proceeded with and 
must be dismissed. No order as to 
costs. 


MATHEW, J. :—— 25. The ques- 
tion is, whether the appeals have abat- 
ed, for failure of the appellants to im- 
plead the legal representative of 
Jagdish Narain who was the 13th de- 
fendant in Suit No. 68 of 1954 and the 
17th respondent in Civil Appeal No. 
1711 of 1967 and the 19th respondent 
in the Civil Appeal No. 1985 of 1968. 


26. To decide the question it 
Is necessary to look into the nature of 
the suit, the decree passed therein, and 
the matter in issue in the appeals in 
question, for, as observed by this Court 
in State of Punjab v. Nathu Ram, 
(1962) 2 SCR 636 = (AIR 1962 SC 89) 
the question whether a Court can deal 
with an appeal in the absence of the 
legal representative of a deceased res- 
pondent will depend essentially upon 
the facts of the case. 
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27% Suit No. 68 òf 1954 was in- 


stituted by orie Parasnath Prasad for 


the dissolution of'a partnership called 
the “Chapra Electric Supply Works” 
constituted under an. agreement dated 
August 31, 1950.. There were 10 part- 


ners in the firm including the plaintiff. 


Parasnath Prasad, the plaintiff, had 
one anna-share and defendants 1 to 9 
had the remaining 15 annas share in 
the partnership. After- the institution 
of the suit, defendants 12 to 14 were 


impleaded on the basis that Parasnath” 
Prasad, the plaintiff was the Manager - 


of a joint family and that these de- 
fendants. being members of the family, 


_ were also entitled to a share in the one 


anna share of Parasnath Prasad in the 
partnership. During the pendency of 
this Suit, Murli Prasad, one of the par- 
tners and defendant No. 8 in Suit No. 
68 of 1954, filed ‘a suit (Suit No. 94 of 
1956) for a declaration that he was the 
sole licencee and the owner of the ele- 
ctrical undertaking and not the par- 
tnership and, therefore, he was entitl- 
ed to the money payable by the Gov- 
ernment for the acquisition of the elec- 
trical undertaking. In this Suit, the 
partners in the firm alone were parties. 
Defendants Nos. 12 to 14 in Suit No. 68 
of 1954 were not made parties. 

28. Since’ Suit No. 68 of 1954 
and Suit No. 94 of 1956 were suits in 
respect of the assets of the same under- 
taking viz. “Chapra Electric Supply 
Works”, the two suits were tried to- 
gether. Issue No. 11 in Suit No. 68 of 
1954 was, 


“What is the share of the plaintiff 
and defendants 1 to 15 in the share of 
the partnership?” 

The Court passed a preliminary decree 
in Suit No. 68 of 1954 dissolving the 
partnership and declaring the shares of 
the plaintiff and defendants 1 to 9 and 
-12 to 14. Suit No. 94 of 1956 was dis- 
missed. Against these decrees. Murli 
Prasad filed two appeals before the 
High Court of Patna: appeal No. 160 
of 1959 against the decree in Suit No. 
94 of 1956 and appeal No. 161 of 1959 
against the decree in Suit No. 68 of 
1954. In appeal No. 160 of 1959 also, 


defendants 12 to 14 in Suit No. 68 of- 


1954 were nct parties. His contention 
in appeal No. 161 of 1959 . was that 
Suit No. 68 of 1954 was incompetent 
as the partnership which was sought 
to be dissolved was illegal and, there- 
fore, no suit for dissolution of it lay, 
and that in appeal No. 160 of 1959 
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High Court- allowed both the appea.. 
and dismissed the suit for dissolution 
of the partnership (Suit No. 68 of 1954} 


_and decreed Suit No. 94 of 1956. 


The two appeals In question were 


"led by two partners of the firm and 


arise from the decree passed in appeal 
No. 161 of 1959 by the High Court 
from the decree of the trial Court in 
Suit No. 68 of 1954. In these appeals, 
Jagdish Narain, the 13th defendant in 
Suit No. 68 of 1954, was impleaded as 
a respondent. He died during the pen- 
dency of the appeals and his legal re- 
presentatives were not brought on 
record within the period of limitation 
prescribed. So the question is raised 
by vor Prasad, that the appeals have 
abated. 


29. In a suit for dissolution of 
a partnership and for account, the 
partners are necessary parties but not 
persons who might be claiming some 
right under one partner. Jagdish 
Narain was not a partner in the firm 
sought to be dissolved. He was not, 
therefore a necessary party to the 
suit. In fact, he was not made a party 
to the suit when it was instituted. Kul- 
dip Narain (12th defendant), Jagdish 
Narain (13th defendant) and Kedar 
Nath Shah (14th defendant) were mem- 
bers of the joint family of which Par- 
asnath Prasad. the plaintiff, was the 
manager and they claimed that each of 
them was entitled to a share in the one 
anna share of Parasnath Prasad in the 
partnership. They were allowed to be 
impleaded not because they were 
necessary parties to the suit but only 
to avoid multiplicity of suits as other- 
wise they would have had to file 
another suit for declaration of their 
rights in the one anna share of Paras- 
nath Prasad and for partition thereof. 
In other words, they were impleaded 
not because the suit, as instituted, was 
defective, for non-joinder of neces- 
sary parties, but only for adju- 
dication of their rights vis-a-vis Paras- 
nath Prasad, the plaintiff and to avoid 
another suit. The other partners, name- 
ly, defendants 1 to 9 were not interest- 
ed in the question that arose for con- 
sideration as between Jagdish Narain 
and defendants 12 and 14 on the one 
hand, and the Plaintiff on the other. 
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.-- -In the State of Punjab v. 
Nathu Ram, (1962) 2 SCR 636 = (AIR 
1962 SC 89) this Court explained the 
tests applicable in considering whe- 


. ther an appeal abates in its entirety 


when it has abated qua one of the res- 
pondents. The head note of the case 
Teads: : 

“If the Court can deal with the 
matter in.controversy so far as regards 
the rights and interest of the appellant 
and the respondents ‘other than the 
deceased respondent, it has to proceed 
with the appeal and decide it; other- 
wise it will have to refuse to proceed 
further with the appeal and therefore 
dismiss it. Ordinarily. the considera- 


tion which will weigh with the court’ 


in deciding upon the question whether 
the entire appeal had abated or not 
will be whether the -appeal between 
the appellants and the respondents 
other than the deceased respondent can 
be said to be properly constituted or 
can be said to have all the necessary 
parties for the decision of the contro- 
versy before the Court and the tests 
P determine this have been described 
us: 


(a) when the success of the appeal 
may lead to the Court’s coming to a 
decision which will be in conflict with 


the decision between the, appellant and ~ 


the deceased respondent and therefore 
which would lead to the Court’s pass- 
ing a decree which will be coritradic- 
tary to the decree which had become 
final with respect to the-same subject 
matter between the appellant and the 
deceased respondent; | ‘ 

(b) when the appellant could not 
have brought the action for the neces- 
sary relief against those respondents 
alone who are still before the Court 
and ` 


(c) when the -decree against the 
surviving respondents, if the appeal 
succeeds, be ineffective that is to say 
it could not be successfully executed. 


“The abatement of an appeal 
against the deceased respondent means 
not only that the decree between- the 


- appellant and the deceased respondent 
has become final but also as a neces- ' 


sary corollary that the appellate Court 
cannot in any way modify that decree 
directly or indirectly. 


“When the decree in favour of the 
respondents is joint and indivisible, the 
appeal ageinst the respondents other 
than the deceased respondent cannot 
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be proceeded with if the appeal against 
the deceased respondent has abated.” 


i 31. The principle of this judg- 
ment was affirmed in Rameshwar Pra- 
sad v. Shyam Beharilal Jagannath, 
(1964) 3 SCR 549=(AIR 1963 SC 1901) 
and later in an unreported judgment 
in Kishan Singh v. Nidhan Singh: (C. AL 
No. 563 of 1963, D/- 14-12-1964 (SC). 


- It may be pointed out that the three 


tests suggested by Nathu Ram’s. case 
are not cuumulative tests. Evenifone 
of them is satisfied, the Court may, hav-' 
Ing regard to all the circumstances, 
hold that the appeal has abated in its 
entirety. 


32. Let us take the two tests 


. which are said to apply to this:case and 
. See whether anyone of them is satis- 


fied. The matter in. controversy be- 
fore the High Court was whether the 


‘partnership was a legal partnership 


and a suit for dissolution of it and for 
rendition of account wotld lie. The 
High Court held that the partnership 
was illegal and, therefore, Suit No. 68 
of 1954 was incompetent. The ques- 
tion in controversy in these appeals, 
therefore; is whether the partnership 
was legal and liable to be dissolved 
and if so, what is the share of the res- 
pective partners? Can these questions 
be decided by this Court without the 
presence of the legal representatives 
of Jagdish Narain? 


33. Now, one test to decide 
whether Jagdish Narain was a neces- 
sary party in these appeals. is, whe- 
ther there will be inconsistent decrees 
if the appellants were to succeed in 
the appeals and that will lead this 
Court to pass a decree contradictory 
to the decree which has become final 
with respect to the subject matter be- 
tween the appellants and Jagdish 
Narain. In other words, the question 
to be asked and answered is, whether, 
if these appeals were to succeed, would 
this:Court have to pass a decree con- 
tradictory to the decree which has be- 
come final as between the appellants 
and Jagdish Narain? Sinch the High 


Court dismissed suit No. 68 of 1954 by 


allowing appeal No. 161 of 1959, even 
if this Court were to reverse the decree ~ 
of the High Court, there will be no 
conflicting decrees. This Court will not 
have to pass a decree contradictory to 
any decree passed in favour of Jagdish 
Narain and which has become final as 
between the appellants and Jagdish 
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Narain, even if this Court: were to 
allow the appeals and.set aside the 
decree of the High Court, for, no 
decree in favour of Jagdish Narain 


_ was passed by the High Court as. Suit 


= 


No. 68 of 1954 was dismissed by that 
Court. - But, it is said that the High 
Court passed a., decree in appeal No. 


161 of 1959. which declared that Murli . 


Prasad ‘alone is the owner of the sub- 
ject matter of the suit to the exclusion 
of Jagdish Narain and others and that 
that decree will be inconsistent with 
the decree which this Court will have 
to pass if the appeals were to succeed, 


. namely. to restore the decree of the 


trial Court giving a share to Jagdish 


Narain. For one thing, the decree of. 


the High Court in appeal No. 161 of 
1959 is only a decree dismissing Suit 


No. 68 of 1954 for dissclution of the - 


partnership. It is the decree of the 
High Court in appeal No. 160 of 1969 
which declared that Murli Prasad 


alone was entitled to the subject: 


matter of the suit and not the partner- 
ship. It is that decree which negativ- 
ed the claim of Parasnath Prasad and 
the other partners in the undertaking. 
Jagdish Narain was not a party to that 
decree and Murli Prasad got no declara- 
tion under the decree that he was sole 


owner of the undertaking as against . 


Jagdish Narain. The appeal to this 


Court against that decree is Civil Ap- - 


peal No. 1710 of 1967 and it is still 
pending -and, therefore, that decree 
has not become final. Even assuming 
that, by the dismissal of Suit No. 68 of 
1954 in Civil Appeal No. 161 of 1959, 
the High Court passed a decree in fav- 
our of Murli Prasad as against Jagdish 
Narain that Murli Prasad is the sole 
owner of the undertaking, and that 
the decree has become final, as 
Jagdish Narain did not appeal from 
the decree, it is a decree in favour 
of Murli Prasad and against Jag- 
dish Narain. How then is the test 
satisfied, if the test to be applied is 
that. if appellants in these appeals 
were to succeed, that must necessarily 
lead this Court to pass a decree con- 
tradictory to the decree which has be- 


come final as between the appellants _ 


and Jagdish N arain? 


34. Quite apart from this, if 
the appeals were to succeed, this 
Court will not have to pass a decree 
declaring the share of Jagdish Narain 
in the assets of the partnership, or to 
restore the decree of the trial Court 


and thus pass a contradictory decree, `` 


even if it be assumed that the 


High _ Court passed a- decree in 


Suit No. 68 of 1954°-in favour of. 
Murli Prasad, that Jagdish Narain . 
had no interest .in the undertak- 
ing and that is the decree which 
has become final with respect to the | 
subject matter as between the appel- 
lants and Jagdish Narain for the pur- 


“ pose of the test. For one thing, the suit 


for dessolution of the partnership 
stands dismissed by the reversal of the 
decree of the trial Court in suit No. 68 
of 1954 by the High Court. Jagdish 
Narain did not appeal.to this Court 
and the decree of the High Court has 


- become final so far as he is concerned 


and this Court will not be bound to 
pass a decree declaring his share even 
if the appeals were to succeed, although 
it might be competent for this Court 
todo so under Order 41 R.4 of -the 
Code of Civil Procedure. To put it 
differently. if this Court were to hold 
that the partnership was legal and; 
therefore, the suit for dissolution 
competent, this Court need not pass a 
decree declaring the share of Jagdish 
Narain. as he did not appeal from the 
decree of the High Court. It is, there- 
fore, a fallacy to think that iftthese ap- 
peals are allowed, the only course 
open to this: Court is to pass a decree 
restoring’ the decree of the trial 
Court which gave a share to Jag- 
dish Narain. This Court can very 
well pass an effective decree for 
dissolution of the partnership and -de- 
clare the shares to which the partners 


-are entitled in the assets of the partner- 


ship, leaving the légal representatives 
of Jagdish Narain and defendants 12 
and 14 to a separate suit to work out 
their: rights in the one anna share of 
Parasnath Prasad. That was the sort 
of dercee which the trial Court should 
have passed. Merely because the appel- 
lants have prayed for the restoration 
of the decree of the trial Court, It 
would not follow that this Court is 
deprived of the power to pass the 
decree which the justice of the case 
requires. Under Order 41. Rule 33 of 
the Code of Civil Procedure, this 
Court as: appellate Court. has power 
to pass any decree or make any order 
which ought to have been passed or 
make such further decree or order as 
the case may require. From whatever 
angle the matter is looked at, there 
is no foundation for the assumption 
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that the only decree which this Court. 


can pass in case the appeals are allow~ 
ed by this Court is a decree restoring 
the decree of the trial Court and that 
. that decree will be inconsistent with 
the decree of the High Court which 
thas become final as between the appel- 
fants and Jagdish Narain. 


: 35. Take the second test: could . 
the appellants have brought an action ` 
for dissolution of the partnership and 
for accounts against those respondents 
alone who are still before the Court? 
In other words, could an action for 
dissolution of the partnership and for 
rendition of account have ‘been brought 
by the appellants and an effective 
decree obtained without Jagadish 
Narain on the array of parties? As fT 
said, the appellants, as partners in the 
firm, were really unconcerned as to 
who were all interested.in the share 
of Parasnath ‘Prasad, the plaintiff. 
whether he was the manager of a 
Joint family, whether the other mem- 
bers of his family were interested in his 
one-anna share in the partnership whe- 
ther he had formed a sub-partnership, 

or whether he had. entered into an 
- agreement with defendants 12 to 14 
as regards his share in the partnership 


were all questions in which the appel- 


lants were not concerned for the simple 
‘reason that Parasnath Prasad alone was 
a partner in ‘the firm. Itis settled law 
that when the manager of a joint family 
becomes a ‘partner in a firm, the other 
members of the family do not thereby 
become partners threin although they 
might have interest, in his' share in the 
pen artnership.” “If.....s.essssee. a partner. 

-agreed to share his profits with a 
stranger, and the latter seeks an 
account of -those profits. he should 
‘bring his action against that one 
partner ‘alone, and not make the others 
parties” (Lindley on Partnership, 12th 
' Edn. p. 494). The reason.is that there 
“fg no privity of contract between the ~ 
other partners . and - the stranger. 
Likewise, for the same reason, when 
a partner files a suit for dissolution of 
the partnership and for ‘account, the 
stranger in whose favour there is an 
agreement by a partner should not be 
made a party. It is, no , doubt, true 
the trial Court, by its decree, declared 
shares of Jagdish Narain and defen- 
dants 12 and 14 in the partnership as- 
sets. But that was not because they 
were partners entitled to share in the 
assets of. the- partnership but because 


' ATR. 
the Court thought that if their shares 
are declared, it would avoid another 
litigation between them and Parasnath 
Prasad. In other words. Jagdish 
Narain had no right to a share in the 
partnership assets in any independent 
capacity, but he derived his right only 
through the plaintiff in thé suit. It is 
a mistake to suppose: that Jagdish 
Narain had been declared entitled to 
a share in the partnership assets in his 
own right. That Jagdish Narain and 


defendants Nos. 12 and 14 derived their. 


right to share in the partnership assets 
through Parasnath Prasad, the plain- 
tiff, and that their shares were carved 
out from the one anna share of 
Parasnath Prasad is clear from Para,11 
and the decretal portion of the judg- 


_ ment of the trial Court in Suit No. 68 - 


of .1954. It was the one anna share of 


Parasnath Prasad that was divided be- . 
tween Parasnath Prasad and defen-. 


dants 12 to 14 half and half. A mecha- 
nical reading of the decree will not 
throw any light on this question. As 
justice Brandeis’ said. “knowledge is 
essential to understanding and under- 
standing should precede judging” 
(1923) 264 US 504 at p. 520 Jay Burns 
Baking Co. v. Charles W. Bryan 


Knowledge of the reason why the trial - 


Court impleaded Jagdish Narain as a 
party to.the suit can be obtained only 
by reading the judgment of the 
trial Court. That knowledge alone 
will lead to an understanding of 
the reason why the Court ‘passed a de- 
cree declaring that Jagdish Narain was 
also entitled to a share in the partner- 
ship and the character in ‘which or 
the basis on which he was declared en- 


titled to a share in the partnership . 


assets. That understanding must pre~ 
cede the process of judging whether 
he was a necessary pay: to the suit or 
to these appeals. 


36. Leaving aside all these 
considerations, - let me assume that 
Jagdish Narain was interested in the 
assets of the partnership jointly with 
the other partners, even so, I should 
think, these appeals have not abated. 
Tf under Order 41, Rule 4 of the Code 
“of Civil Procedure. It was open to 
‘the appellants to appeal to this Court 
from, the whole decree, for the reason 
that the decree proceeded on a ground 
common to all the respondents 
before the High Court. namely, that 
the partnership was illegal and, there- 
fore, no suit for dissolution of it lay, 
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and, for this Court to reverse or vary 
the decree in favour of a non-appeal- 
ing respondent and, therefore, set aside 
the decree against Jagdish Narain 
passed by the High-Court, then it would 
be clear from the ruling of this Court 
in Mahabir Prasad v. Jage Ram, (1971) 
1 SCC 265 = (AIR 1971 SC 742) that 
there will be no abatement of these 
appeals, even if the legal representa- 
tives of Jagdish Narain were not im- 
pleaded in the appeals, The facts of 
that case were: one Mahabir Prasad, 
his mother Gunwanti Devi and his 
wife Saroj Devi (Plaintiffs) got a decree 
against Jage Ram and two others (de- 
fendants) for the amount of rent due 
from them. ‘Their application for ex- 
ecution was dismissed by the learned 
Subordinate Judge, Delhi. Mahabir 
Prasad alone preferred an appeal to 
the High Court against the order -and 
impleaded Gunwanti Devi and Saroj 
Devi as party-respondents. . Saroj Devi 
died and the legal representatives were 
not brought on record within the’ 
period of limitation and her name was 
struck off from the array of respondents 
“subject to all just exceptions”. The 
High Court dismissed the appeal on 
the ground that it abated in its en- 
tirety. Mahabir Prasad appealed to 
the Supreme Court. Shah, C. J. 
speaking for the Court, after observ- 
fing that the power of the Appellate 
Court under Order 41, Rule 4, to vary 
or modify the decree of a subordinate 
Court arises when one of the persons 
out of many against whom a decree or 
an order had been made on a ground 
which was common to him and others 
has appealed, said: . 
“Competence of the Appellate 
Court to pass a decree appropriate to 
the nature of the dispute in an appeal 
filed by one of several persons against 
whom a decree is made on a ground 
which is common to him and others 
is not lost merely because of the per- 
son who was jointly interested in the 
claim has been made a_party-respon- 
dent and on his death his heirs have 
mot been brought on the record.” 
37. I would hold that tħe ap- 
peals have not abated. ; 
ORDER BY THE COURT ue 
38. In accordance with the 
fludgment of the majority, the appeals 
are dismissed. There will be no order 
as to costs, . ` 
"Appeals dismissed. 
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S. M. SIKRI, C. J., A. N. GROVER, 
A. N. RAY, D. G. PALEKAR AND 
M. H. BEG, JJ. - 

Ishwar Das Malhotra, Appellant 
v. Union of India and others, Respon- 
dents. i ‘ 
i 1. Attorney-General for India 2. 
Advocate-General for the State of 
Jammu & Kashmir, (By notice). 

Criminal Appeal No. 93 of 1971, 
D/- 8-2-1972. : 

(A) Jammu and Kashmir (Exten- 
sion of Laws) Act (1956), S. 1 (2) — 
Extension of Delhi Special Police Esta- 
blishment Act, 1946 to Jammu and 
Kashmir — Validity. (X-Ref: Consti- 
Entry 80 of 
List I of Schedule 7). 


By the Jammu and Kashmir (Ex- 
tension of Laws) Act 1956 which was 
passed by Parliament under entry 80 
of List I of 7th Schedule and which 
received the assent of the President 
on September 25, 1956, the Delhi Spe- 
cial Police Establishment Act, 1946 was 
extended to Jammu and Kashmir. A 
notification was issued on October 10, 
1956, under S..1 (2) of the Extension 
Act appointing November 1, 1956 as 
the date for coming into force of the 
Extension Act in the State of Jammu 
and Kashmir. The Constitution (Seve- 
nth Amendment) Act, 1956 also came 
into force on November 1, 1956. The 
State‘of Delhi, which was a part ‘C’ 
State immediately before the’ Seventh . 
Amendment became a Union Territory. 
On the contention that under entry 80 
Parliament could only extend the 
powers and jurisdiction of members ` 
of the Police Force belonging to any 
State, and as Delhi became a Union 
Territory and ceased to be a State’ on 
November 1, 1956, Parliament had no 
jurisdiction to extend the Delhi Spe- 
cial Police Establishment Act, 1946 to 
the State of Jammu and Kashmir. 

Held that the Act was validly ex- 
tended. (Para 9) 


When the Extension Act was pass- 
ed, Parliament had the competence to 
extend the Act to the State of Jammu 
and Kashmir because the Delhi Spe- 


*(Cri. Ref. No. 21 of 1968, D/- 25-4; 
1969 — J & K). i 
$$$ nee, 
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cial Police Establishment was then a 
police force belonging to a Part 'C’ 
State. The fact that the Parliament 
ceased to have power, as from Novem- 
` ber 1, 1956, could not make any dif- 
ference. (Para 9) 
The Central Government could 
validly issue a notification under S. 1 
(2) of the Extension Act appointing 
the date from which the Act would 
come into force, and as soon as this 
notification was made, by | virtue of 
S. 2, the Act came into force in the 
State. The Constitution (Seventh 
Amendment) Act’ did not destroy the 
efficacy of sub-s. (2) of S. 1. (Para 10) 
The general principle under ‘ Arti- 
cle 73 that executive power corres- 
ponds to legislative power is not with- 
out an exception. It cannot, therefore 
be said that executive power to exe- 
cute a valid law ceases to exist if 
power to make that law has been tra- 
nsferred to another authority or ceases 
to exist. (Para 11). te 
As to the contention that the Delhi 
Special Police Establishment Act could 
not have been validly extended by a 
notification dated . October . 10, 1956, 
issued under the Extension Act which 
‘itself came into force only from Nov- 
ember 1, 1956 it was held that there 
was nothing in sub-s. (2) of S. 1 which 
makes it obligatory that the notifica- 
tion should issue simultaneously with 
the date of the coming into‘force of 
the Act. On the contrary, notification 
must ordinarily issue earlier than the 
date of the coming into force of the 
law. (Para 13) 
`` (B). Constitution of India, Sch. 7 
List I Entry 80 — Extension of Delhi 
Special Police Establishment Act to 
the State of Jammu . and Kashmir 
under entry 80 — Act even though is 
- repugnant and inconsistent with the 
Jammu and Kashmir Code of Criminal 
Procedure. and Jammu and Kashmir 
Police Act shall have overriding effect. 
(Para 12) 


Cases Referred: Chronological Paras 

(1972) AIR 1972 SC 223 (V 59)= 
‘State of Assam v. Ka Brhyien 
Kurkalang f 

(1970) AIR 1970 SC 951 (V_57)= 
(1970) 3 SCR 233=1970 Cri LJ 
875, Ram Kirpal v. State of 


Bihar 

(1961) ATR 1961 SC 276 (V 48)= 
(1961) 1 SCR 750, Cajee v. U. 
Jormanik Siem , , . 10 


10 


judgment of the 


A.LR, 


(1947) AIR 1947 FC 38 (V 34)= 
1947 FCR 141=48 Cr LJ 886, 
J. K. Gas Plant Manufacturing 
Co, (Rampur) Ltd. v. Emperor . 10 


Dr. L. M. Singhvi, Sr. Advocate, 
(Mr. P. N. Tewari, Advocate, and M/s. 
O. C. Mathur, J. B.~ Dadachanji and 
Ravinder Narain, Advocates of M/s. 
J. B. Dadachanji and Co., with him), 
for Appellant; Mr. Jagadish Swarup, 
Solicitor-General of India, (M/s. R. N. 


‘Sachthey and R. L. Mehta, Advocates, 


with him), for Respondents Nos. 1 & 
2 and the Attorney-General for India. 
Mr. R. N. Sachthey, Advocate, for Res- 
pondent No. 3 and the Advocate-Gene-~ 
ral for the State of Jammu and Kash-~ 
mir. 


The following Judgment of the 
Court was delivered by 


- SIKRI, C. J.:— This appeal, by. 
special leave, is directed against the 
Jammu & Kashmir 

High Court holding .that the Delhi 


‘Special Police Establishment Act, 1946, 


(25 of 1946) was validly extended to 
the State of Jammu and Kashmir by 
the Jammu and Kashmir (Extension of 
Laws) Act, 1956 hereinafter referred 
to as the Extension Act. The High 
Court decided this question on a refer- 
ence made by the Special Magistrate, 
under S. 432 of the Code of Criminal 
Procedure, before whom the challan 
had been filed under the Ranbir Penal 
Code on November 29, 1967. The only 
question involved in this appeal before 
us is as to the validity of the aforesaid 
extension. ; 

2. In order to’ appreciate the 
contentions of the learned coun- 
sel in is respect, it is neces- 
sary. to give an account of the 
constitutional provisions applicable to 
the State of Jammu and Kashmir. 
January 26, 1950 the Constitution of 
India came into force. In exercise of 
the powers conferred by cl (1) of 
Art. 370 of the Constitution of India, 
the President, in consultation with the 
Government of the State of Jammu & 
Kashmir, made the Constitution (Ap- 
plication to Jammu and Kashmir) 
Order, 1950. This order was supersed- 
ed by another order in 1954. By that 
order, one of the entries on which Par- 
liament could make laws was entry 80 
of List I of the Seventh Schedule. of 
the Constitution. This entry reads as 
follows: 2 8 


1972 ` 


“Extension of the powers and 
ïurisdiction of members of a police 
force belonging to any State to any 
area outside that State, but not so as 
to enable the police of one State to 
exercise powers and jurisdiction in 
any area outside that State without 
the consent of the Government of the 
State in which such area is situated; 
extension of the powers and jurisdic- 
tion of members of a police force be- 
longing to any State to railway areas 
outside the State.” 

3. By the Extension Act, which 
received the assent of the President on 
September 25, 1956, the Delhi Special 
Police Establishment 
extended to the State of Jammu and 
Kashmir in the following manner. Sec- 
tion 1 (2) of the Extension Act provid- 
ed that “it shall come into force on 
such date as the Central Government 
may, by notification in the Official 
Gazette, appoint.’ 

Section 2 provided as follows: 

(1) The Acts and Ordinance men- 
tioned in the Schedule and all rules, 
orders and regulations made there- 
under are hereby extended to and 
shall be in force in, the State of 
Jammu and Kashmir. 

(2) With effect from the com- 
mencement of this Act, the Acts and 
Ordinance mentioned in the Schedule 
a be amended as specified there- 

4. The Schedule which contain- 
ed the Delhi Special Police Establish- 
ment Act, 1946,amendedit by omit- 
ting the words “except the State of 
Jammu and Kashmir” from section 1. 


5. A notification was issued 
appointing November 1, 1956, as the 
date for the coming into force of the 
Extension Act in the State of Jammu 
and Kashmir. The effect of the noti- 
fication and Sec. 2 mentioned above 
was that the’ Delhi Special Police Esta- 
blishment Act, 1946, came into force 
in the State of Jammu and Kashmir 
from November 1, 1956. 


6. The 
Amendment) Act, 1956 also came irto 
force on November 1, 1956. The State 
of Delhi, which was a part ‘C’ State 
immediately before the Seventh 
Amendment became a Union Territory. 

A new Article, Art. 372A, was also in- 
serted in the Constitution enabling the 
President ta adapt laws in forde im- 
mediately before the commencement 
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Act, 1946, was’ 


_ India, authorised the 
Constitution (Seventia 


{Prs. 2-10] S. C. 1195 


of the Constitution (Seventh Amend- 
ment) Act, 1956. 


7. This article has no applica- 
tion to the State of Jammu and Kash- . 
mir and, therefore, any adaptations 
made by the President in exercise of 
the powers under Art. 372A can have 
no gee to the State of Jammu 
and Kas 


8. In view of these constitu- 
tional changes, it is contended on be- 
half of the appellant, that under entry 
80 Parliament could only extend the 
powers and jurisdiction of members of 
the Police Force belonging to any 
State, and as Delhi became a Union 
Territory and ceased to be a State on 
November 1, 1956, Parliament had no 
jurisdiction to extend the Delhi Spe- 
cial Police Establishment Act, 1946 to 
the State of Jammu and Kashmir. - 


9. It seems to us that the im- 
pugned Act was validly extended and 
our reasons for coming to this conclu- 
sion are as follows. When the Exten- 
sion Act was passed, Parliament had 
the competence to extend the impugn- 
ed Act to the State of Jammu and 
Kashmir because the Delhi Special 
Police Establishment was a police force 
belonging to a Part 'C’: State. The 
contention of the learned counsel that 
because Parliament could not extend 
the powers arid jurisdiction of mem- 
bers of the Delhi Special Police Force 
after November 1, 1956, assuming it 
to be correct, does not invalidate the 
powers exercised earlier. When the 
Extension Act was passed there is no 
doubt that the Parliament had the 
power. The fact that the Parliament! 
ceased to have power, as from Novem- 
ber 1, 1956, does not make any dif- 
ference. 


10. This Court had occasion to 
deai with a similar question in State 
of Assam v. Ka Brhvien Kurkalang, 


_AIR 1972 SC 223. In that case, para 


19 (b) of Schedule 6, Constitution of 
Governor to 
make regulations for the peace and 
good government of a district. This 
power was vested in the Governor till 
the setting up of a District Council for 
an autonomous district. It was con- 
tended that because a District Council 
had been set up, the Governor could 
not exercise the power under the 
Regulation and apply laws. The High 
Court had accepted the contention but 
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this Court reversed the judgment of 
the High Court, and after referring to 
J. K. Gas Plant Manufacturing Co. 


(Rampur) Ltd. v. Emperor, 1947 FCR . 


141 = (AIR 1947 FC 38), Ram Kirpal 
v. State of Bihar, (1970) 3 SCR 233 = 
(AIR 1970 SC 951) and Cajee v. U. 
Jormanik Siem, (1961) 1 SCR 750 = 
(ATR 1961 SC 276) held that although 
the power of:the Governor to legislate 
ended when the District Council was 
constituted, the power conferred under 
the regulation on the Governor to 
bring into force the laws set out in the 
Schedule continued and would con- 
tinue so long as the regulation remain- 
ed on the statute book. The same prin- 
ciple applies here. The Central Gov- 
ernment could validly issue a notifica- 
tion under sub-s. (2) of S. 1 appointing 
the date from which the Act would 
come into force, and as soon as this 
notification was made, by virtue of 
S. 2, the impugned Act came into force 
in the State. The Constitution (Seventh 
Amendment) Act did not destroy the 
efficacy of sub-s. (2) of S. 1. 


11. The learned ' counsel con- 
tended that this principle conflicts 
with the general principle that execu- 
tive power corresponds to legislative 
power and it could not have been in- 
tended that the extended law should 
operate when there was no correspond- 
ing- legislative power. In -this connec- 
tion he referred to Art. 73. The gene- 
ral principle is subject to exceptions. 


Article 73 itself opens with the words | 


“subject to the provisions of this Con- 
stitution.” This is one of the excep- 
tions envisaged by the Constitution. 
Other such exceptions are in Arti- 
cle 277 and Article 372. Although 
legislative power may not exist 
to . legislate on the subject of 
existing laws executive power would 


be exercised under the laws’ saved by 


JArt. 277 and Art. 372. No authority 
has been cited in support of the con- 
tention that. executive power to- exe- 
cute a valid law ceases to exist if power 
to make that law has been transferred 
to another authority or ceases to exist. 


i 12. It was next contended that 
the impugned Act was repugnant to 
and inconsistent with the Jammu and 
Kashmir Code of Criminal Procedure 
and Jammu and Kashmir Police Act, 
which were already in existence be- 
fore the Delhi Special Police Establish- 
ment Act, 1946 came into force. But in 
so far as the impugned legislation is a 


- 


A.L R. 


law with respect to entry 80, even ir 
there is repugnancy it must override 
any laws repugnant thereto in Jammu 
and Kashmir. Article 246. as applicable 
to Jammu and Kashmir, reads thus: . 

“246 (1) Notwithstanding -anything 
in clause (2), Parliament has the exclu- 
sive power to make laws with respect 
to any of the matters enumerated in | 
List I in the Seventh Schedule (in this 
Constitution referred to as the “Union 
List”); `; 

(2) Parliament, and, subject to 
cIause (1), the Legislature of any State 
also, have power to make laws with 
respect to any of the matters enume- 


- rated in List II in the Seventh Sche- 


dule (in this Constitution referred to 
as the “Concurrent List”)”, -> 


When the impugned Act was extended 
Parliament had no power to make 
laws with. respect to any items in the 
Concurrent List, but the impugned law 
is fully covered by entry 80 and. there 
is no need to rely on the concurrent 
list. Therefore, Art. 254 can have no 
application to the present case. 

13. It was also contended that 
the impugned Act could not have been 
validly extended by a notification dated 
October 10, 1956, issued under the Ex- 
tension Act which . itself came into 
force only from November  I,-1956. 
There is nothing in sub-s. (2) of S. 1 
whith makes it obligatory that the 
notification should issue simultaneous- 
ly with the date of the coming into 
force of the Act.. On the contrary, 
notification must ordinarily issue ear- 
lier than the date of the coming: into 


. force of the Law. It seems to us clear 


that the notification could have been 
issued any time after the President 
had given his assent, and as soon as 
the notification was issued S. 2 camef - 


` into effect and all the Acts and Ordi-| - 


nance mentioned in the Schedule, stood} 
automatically extended and came into 
force. ie í 

` 14, The learned counsel did 
not press the point regàrding Art. 14 
~of the Constitution. 

\ 15. In the result the appeal 

fajls and is dismissed. 

1 Appeal dismissed. 
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AIR 1972 SUPREME COURT 1197, 

| (V 59 C 212) 

(From: Punjab and Haryana)* 

A. N. GROVER, A. N. RAY, D. G. 
PALEKAR AND M. H. BEG, JJ. 
Mulkh Raj, Appellant v. The 

te of Punjab, Respondent. 


Criminal Appeal No. 90 of 1969, 


' 24-2-1972. l 
Contempt of Courts Act (1952), 
| 4 — Contempt — Apology when 
hould be tendered. 

Apology is an act of contrition. 
Unless apology is offered at the earliest 
opportunity and in good grace apology 
is shorn of penitence and, hence, is 
liable to be rejected. If apology is 
offered at a time when the contemner 
finds that the Court is going to impose 
punishment it ceases to be an apology 
and it becomes an act of a cringing 
coward. Cri. Original No. 149 of 1968, 
D/~ 12-3-1969 (Punj and Har.), Ap- 


proved. (Para 9) 
. Mrs. Urmila Kapoor, Miss. 
Kamalesh Bansal and Mr. R. K. 
Khanna, Advocates, for Appellant; 
M/s. V. CŒ. Mahajan and R. N 


Sachthey, Advocates, for Respondent. 


The following Judgment of.the 
Court was delivered by 

RAY, J.:— This.is an appeal by 
special leave from the judgment dated 
12 March, 1969 of the High Court of 
Punjab and Haryana convicting the 
appellant under Section 3 of the Con- 
tempt of Courts Act, 1952 and sentenc- 
ing him to simple imprisonment for 
three months. 

2. Proceedings under Section 3 
of the Contempt of Courts Act, 1952 
were initiated at the instance of the 
District Judge, Amritsar arising out 
of an application dated 24 July. 1968 
made by the appellant and addressed 
to the Chief Justice of India. Copies 
of the application were sent by the ap- 
pellant to the Chief Justice of Punjab 
and Haryana High Court. Additional 
District Judge, Amritsar and the Sub- 
ordinate Judge, Amritsar. The District 
Judge wrote to the Registrar of the 
Punjab and Haryana High Court that 
the Subordinate Judge had moved the 
District Judge for transfer of the pro- 
ceedings from his Court to some other 


*(Cri. Original No. 149 of 1968, D/- 
12-3-1969 — Punj. and Har-) 
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Court and also for commencing pro- 
_ceedings against the appellant for con- 
tempt of Court for ‘contemptuous 
allegations against the Judicial Offi- 
cers’, The High Court thereupon start- 
ed proceedings against the appellant. 


3. The appellant filed a ‘suit 
against Jhabbar Mall and others. The 
appellant obtained a decree on 14 Janu- 
ary, 1964. The decree was passed by: 
the Subordinate Judge, Amritsar. The 
defendants filed an appeal. Shri J. P. 
Gupta, Additional District Judge modi- 
fied the decree. The appellant filed a 
second appeal. The appeal was dis- 
missed by Harbans Singh, J. at a pre- 
liminary hearing on 1 April, 1965. The 
appellant thereafter moved for leave 
to appeal under Clause 10 of the 
Letters Patent. That application was 
dismissed. 

4, The decretal] amount and 
the costs were recovered by the appel- 
‘lant. The defendants filed an applica- 
tion on 20 June, 1969 under Section 144 
of the Code of Civil Procedure for re- 

` covery of the sum of Rupees 998-20 
recovered by the appellant in excess of 
the decretal dues. 


5. It is during the pendency of 
the application for recovery of excess 
payment that the appellant forwarded 
the application to the Chief Justice of 
India. In that ‘application the appel- 
lant made the allegations against Shri 
J. P. Gupta, Additional District Judge 
and Mr. Justice Harbans Singh. 


6. The appellant in that appli- 
cation made the following allegations:— 


“That against this decision of Shrt 
J. P. Gupta, (Officio) District Addi- 
tional Judge, the plaintiff applicant 
had filed an appeal in, the Punjab 
High Court, Chandigarh on 30-3-1965 
through Shri Sri Chand Goyal, Advocate 
which appeal was’ dismissed unjusti- 
fiably by the Hon’ble Justice Harbans 
Singh simply to suppress my case on 
1-4-1965. .The case relates to Mulkh 
Raj v. Jhabbar Mal éte. and its number 
is R. S. A. 480/1965. The plaintiff (ap- 
plicant) filed a letters patent appeal 
(applications with grounds of appeal) 
against the verdict of Hon’ble Justice 
Harbans Singh through Shri Shamer 
Chand, Advocate, Bar-at-Law on 25-5- > 
“1965 but the said Hop’'ble Justice 
Harbans Singh on 28-5-1965 used his 
nadar shahi system without going to 
any discussion into the case thereby 
dismissing my application of letters 
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patent appeal unjustifiably and forcib- 
‘ly and just to suppress my case and 
did not allow to file a letters patent 
appeal. This resulted in my full des- 
truction and disaster. The defendant 


party is too rich and has many ap- 
proaches.” 
i T. The High Court held that 


the appellant “maliciously endeavour- 
ed to impair the image of judicial in- 
tegrity of the High Court and wilfully 
attempted to damage the dignity and 
high esteem which the office of a 
Judge of a High Court carries with it”. 
The High Court added that “the appel- 
lant has the audicity to add that the 
judgment-debtors were rich enough 
and had many approaches thereby in- 
sinuating some kind of approach on 
their part to the Hon’ble Judge. He 
has further stated that as a result of 
orders passed by Harbans Singh, J. 
justice has been murdered and cruelty 
committed to him because of corrup- 
tion.” ; 
8. Counsel on behalf of the ap- 
pellant submitted that the application 
was at the most representation of a 
person against a subordinate Court 
and the High Court to the highest 
Court of the land and if the appellant 
made a libellous remark: against a 
Judge the appellant might be punished 
under the Indian Penal Code. It was 
also said on behalf of the appellant 
that the High Court should have 
accepted the apology. 

9. Apology is an act of contri- 
tion. Unless apology is offered at 
the earliest opportunity and in good 
grace apology is shorn of penitence- 
If apology is offered at a time when 
the contemner finds that the Court is 
going to impose punishment it ceases 
to be an apology and it becomes an act 
of a cringing coward. The High Court 
was right in not taking any notice of 
the appellants expression of apology 
“without any further word’. The 
High Court correctly said that accept- 
ance of apology in the case would 
amount to allow the offender to go 
away with impunity after having com- 
mitted gross contempt. 

10. The submission of the ap- 
pellant that the application was a re- 
presentation is unmeritorious. It will 


be most improper for litigants to send’ 


applications to the Chief Justice of 
India concerning pending matters and 
‘making allegations against Judges. 
The dismissal of the appellant’s ap- 


AL! 


plication by the High Court w 
characterised by the appellant in offe 
Sive language casting aspersions 
the Judges and lowering the digni 
and esteem of the judiciary. 

11. The submission of the 
pellant that the application in the p 
sent case was a libellous reme 
punishable under the Indian Pe 
Code and did not amount to aco 
tempt. is unsound and unacceptabl 
The appellant’s application constitut 
a clear case of contempt. 


12. For these reasons, the ap- 
peal is dismissed. The appellant wil 
serve out the sentence. 

- Appeal dismissed 


AIR 1972 SUPREME COURT 1198 
(V 59 C 213) 
J. M. SHELAT, H. R. KHANNA ANT 
G. K. MITTER, JJ. 
Baidya Nath Chunakar, Petitione: 
z The State of West Bengal, Respon: 
ent. 


Writ Petn. No. 377 of 1971, D/- 
14-3-1972. 

Constitution of India, Art. 22 (5 
— Delay in consideration of represen- 
tation of detenu- 

Where the representation of the 
detenu-petitioner, received on ol 
about 10th May 1971, was considerec 
by the Government on 8th June 1971 
it was held that, in the absence of any 
material which would excuse the de- 
lay, the petitioner was. entitled to be 
released. AIR 1972 SC 438 Relied on. 

(Para 12 
Cases Referred: Chronological Para: 
(1972) AIR 1972 SC 438 (V 59)= 
1972 SCD 61, K. I. Singh v. 
State of Manipur { 

Mr. O. P. Rana, Advocate, amicu 
curiae, for Petitioner; Mr. G. S. Chat 
terjee, Advocate . for M/s. Sukuma 
Basu and Co. for Respondent. 

The following Order of the Cour 
was delivered by 

MITTER, J.:— The. petitions! 
before us challenges the order of de 
tention by which he was- put unde) 
arrest under Art. 32 of the Constitu 
tion. 

2. The said order was passei 
against the petitioner by the Districi 


Magistrate, Burdwan on the 3rd April 
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71 in exercise of powers conferred 
sub-s. (1) read with sub-s. (3) of 
3 of the West Bengal (Prevention of 
lent Activities) Act, 1970. The peti- 
er was arrested on the. 6th April 
1 when he was served with grounds 
detention. The District Magistrate 
d reported about the passing of the 
tention order together. with grounds 
detention and other particulars to 
on the 3rd 


Government 
the 13th April and the detention 
rder was approved on the same day. 
pe State Government also submitted 

report to the Central Government in 
\ccordance with the provisions con- 
lained in sub-s. (5) of S. 3 of the Act. 
[The petitioner made a representation 
iainst his arrest on the 3rd May, 1971. 
Jn the 4th May, 1971 the State Gov- 
rmment placed the case of the peti- 
ioner before the advisory Board under 
3. 10 of the Act. It appears that the 
‘epresentation of the petitioner was 
‘eceived by the State Government in 
ts Home Department on or about 10th 
Vay, 1971. The representation appears 
o have been considered by the Gov- 
‘rmment on the 8th June 1971 and 
‘ejected on the same day. Nevertheless 
he representation was sent up to the 
\dvisory Board for its consideration. 
"he Board after considering the mate- 
ials placed before it and after hearing 
he detenu petitioner in person sub- 
nitted its report to the State Goyern- 
nent, on the 14th June 1971 to the 
fect that there was sufficient cause 
‘or detention of the petitioner: By 
yder dated 3rd July 1971 the State 
Jovernment confirmed the order of 
letention in exercise of powers con- 
‘erred by sub-s. (1) of S. 12 of the Act. 
Che communication of the confirma-~ 
ion of the order of detention was 
‘laimed to have been made by a memo 
lated 23rd August, 1971 through the 
Additional Superintendent of Police 
who was directed to serve the same 
zpon the petitioner immediately. 


3. The above dates are culled 
Yom the affidavit of Chandi Charan 
30se, Deputy Secretary, Home (Spe- 
ial) Department, Government of West 
3engal. The deponent claims to have 
nade the affidavit on the basis of the 
-elevant records available to the Gov- 
roment of West Bengal, as also au- 
‘thority from the State Government to 
affirm the affidavit on behalf of the 
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respondent to the petition, the Dis- 


trict Magistrate of Burdwan. 


4. There is no challenge to the 
above dates by the petitioner except- 
ing that according to him the order of 
communication to him bearing date 
23rd August 1971 was not served un- 
til the 4th October, 1971. This appears 
to be borne out by the original records 
which were produced before us. 


5. The grounds of detention 
served on the petitioner are: (1) That 
the petitioner committed theft of over- 
head traction wire from the main line 
of the Eastern Railway in the area be- 
tween Panagarh Railway Station and 
Birudiha. (2) On 21st March 1971 at 
20.30 hours the petitioner along with 
his associates attacked an Inspec- 
tor of the Railway Protection Force at 
Ondal on the road in South Bazar, On- 
dal by hurling crackers at him. 


6. The commission of the first 
act was said to be likely to prejudice 
the maintenance of public order as the 
stoppage of running train services 
causes great disaffection amongst the 
passengers. With regard to the second 
act it was said that the offence actually 
affected the maintenance of public 
order as people were all frightened 
and out of a sense of insecurity closed - 
their shops and could not pursue their 
normal avocations of life. 


T: The petitioner’s case is that 
he was not guilty of any of the above 
acts which were attributed to him and 
that after the arrest criminal cases 
were started against him when the 
Judicial Magistrate, Durgapur ordered 
him to be released on bail as there was 
no prima facie evidence to connect him 
with the acts with which he was 
charged. 

8. It is not necessary to go into’ 
all the contentions raised on, behalf of 
the petitioner in his petition and the 
affidavit in reply. The points which 


‘were urged by Mr. Rana appearing 


for the petitioner were, first, that the 
record did not show. that the fact of 
the release of the petitioner on bail 
was ever brought to the notice of the 
detaining authority. It was con- 
tended that the same would have 
convinced the 
was no prima facie case for'pro- 
ceeding against him .under the West 
Bengal (Prevention of Violent Activi- 
ties) Act, 1970. The second point urged 
was that the return to the writ peti- 


authority that there - 


1200 S. C. {Prs. 8- 13] Baidya Nath v. State of W. B. (Mitter J.) 


tion had not been filed by the. District 


Magistrate who was the detaining au-. 
thority but only an Assistant Secre- 


tary to the Government who had no 
` personal knowledge of the facts of the 
ease. The third point urged was that 
the petitioner’s detention: was bad in- 
asmuch as there was undue delay in 
considering his representation. Accord- 
ing to the dates which have already 
been set forth, the petitioner’s repre- 
. entation against the detention was 
received by Government on the 10th 
May and it was considered and reject- 
ed on the 8th June, there being a delay 
of 29 days. 


9. On the third point our atten- 
tion was drawn to a decision of this 
Court in K. I. Singh v. State of Mani- 
pur; AIR 1972.SC 438. It appears the 
petitioners in that case had made a 
joint representation on the Ist of March 
1971 which. was received by Govern- 
ment on the 3rd March, 1971. The re- 
presentation was rejected on the 20th 
March 1971 and such rejection was 
communicated to the petitioners on the 
22nd March, 1971. Various judgments 
of this Court. were considered in that 
case and certain principles deducible 
therefrom were noted. For our purpose 
it will be sufficient to state that the 
Court laid down (a) that the appropri- 
ate authority was bound to give an op- 
portunity to the detenu to make a 
representation and to consider the re- 
presentation of the detenu as early as 


` possible; (b) The consideration of the. 


representation of the detenu was en- 
tirely independent of any action by 
the Advisory Board; (c) That there 
should not be any delay in the matter 
of consideration and although no hard 
and fast rule can be laid down as to 
‘the measure of time taken by the ap- 
‘propriate authority Government must 
show vigilance in such matters as a 
citizen’s right raised a correlative duty 
on the State; and (d) The appropriate 


Government was to exercise its opinion’ 


and judgment on the representation 
before sending the case along with 
the detenu’s Topreseniahon 4 to the Ad- 
visory Board. 


10. -On the facts of that case 
- the Court held that an unexplained 
delay of 17 days between the date 
when the representation was received 
and the date when the same was con- 
sidered was by itself a sufficient 
ground for holding that the orders of 


any 


` detention of the petitioners were ille 
and they were entitled to be releas 


11. In laying down the ab 
propositions ‘the Court relied on cl. 
of Art. 22 of the Constitution and t 
the. view that unaccounted for del 
in the consideration of the represent 
tion would regult in violation of a fw 
damental right of a citizen entitli 
the detenu to be set at liberty. 


` 12. Although the question | 
delay was not raised either in the pet 
tion or in the affidavit in reply to tł 
petition, the factum of it emerge 
clearly from the affidavit of the A: 
sistant Secretary affirmed on behalf « 
the State Government. As the entiz 
record of the case was before us w 
` went into the matter and looked ini 
the record to ‘see whether there w: 
any material which would lead us to ir 
fer that there was some justification fc 
the delay in considering the represent: 
tion, but we found none and th 
counsel for the State was not: able t 
point out any material which woul 
excuse the delay. In the circumstance 
we have no alternative but to follo 
the decision referred to above an 
direct the petitioner to be set ¢: 
liberty. We may also add that ar 
parently there was delay in the fin: 
communication on the confirmation c 
the order of detention by the Stat 
Government but we do not base ou 
decision on that delay. 


13. Tn the Gta nee Fit 1 
not necessary to consider the othe 
points raised on behalf of the peti 
tioner. ` We directed his release eve 
on the day when the matter wa 
heard ie. 24th February, 1972 and in 
dicated that we would give reasons fo 
our order later on.: The above are ou 

ereasons for the order of release. W 
had directed. while ordering the re 
lease of the petitioner to the effect tha 
he should be- taken to Burdwan an 
Teleased as soon as he reaches there. 


Order according 


